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Eng. 

Eng, 

Eng. 

Eng. 


N.Z. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Can. 
S. Af. 
Can. 
Can. 
Eng. 
A us. 
Ind. 
(’an. 
(3an. 
Can. 
Eng. 
S. Af. 
Can. 

8. Af. 
Ind. 

Eng. 

Eng. 

Eng. 

C’an. 

Can. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Can. 


Eng. 

Can. 

Eng. 

Eng. 

(’an. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 


Eng. 
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Kepoi^ts included in this Wokk and their Abbreviations. 


a. & Sc. Dr. Cas. 
Clay. 

Clif. & Rick. ... 
Clif. & Steph, ... 

Co. A 

Co. Ent. 

Co. Inst. 

Co. Ij. J, 

Co. Litt. 

Co. Rep. 

Coch. 

Cockb. & Rowe 

Coll 

Coll. Jurid. 

Colles 

Colt 

Com. 


Com. Cas. 

Com. Dig. 

Comb. 

Con. & Law. 

Cong. Dig. 

Const 

Cooke & Al. 

Cooke, Pr. Cas. ... 

Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 

Coop. temp. Brough. 

Coop, temp* Cott. 

Cor. 

Corb. & D. 

Correspondances Jud. ... 
Couper ... 

Cout 

Cout. Dig. 

Cowp. 

Cox & Atk. 

Cox, C. C 

Cox, Eq. Cas. ... 

Cox, M. & H 


Cr. & J. 

Cr. & M. 

Cr. & Ph. 

Cr. App. Rep. ... 
O. M. &R. 


Craw. & D. 

Craw. & D. Abr. C, 
Cress. Insol V. Cas. 
Cripps’ Church Cas. 
Cro. Car. 


Cro. Eliz. 


Cro. Jac. 


Cru. Dig, 

Cunn. 

Curt. 


Clark and Scully’s Drainage Cases 

Clayton’s Reports and Pleas of Assizes at Yorke, 1 vol., 1631 — 

1650 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 1873 — 1881 
Clifford and Stephens’ Locus Standi Reports, 2 vols., 1867 — 1872 
Cook’s Lower Canada Admiralty Court Cases ... 

Coke’s Entries 
Coke’s Institutes 
Colonial Law Journal 
Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 parts, 1572 — 1616 
Nova Scotia Report (Cochran) ... 

Cockburn and Rowe’s Election Cases, 1 vol., 1833 
Collyer’s Reports, Chancery, 2 vols., 1844 — 1846 
Collectanea Juridica, 2 voLs. 

Colles’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Corny ns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1605 — 1740 
Commercial Cases, 1895 — (current) 

Comyns’ Digest 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 

1841—1843 

Congdon’s Digest ... 

Const’s edition of Bott’s Poor Laws, 3 vols., 1807 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 

1833— 1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 

1742 

G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 

C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 

C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 

1834 

C. P. Cooper’s Cases temp, Cottenham, Chancery, 2 vols., 1840 — 
1848 (and miscellaneous earlier cases) 

Ck)ryton’s Reports ... 

Corbett and Daniell’s Election Cases, 1 vol., 1819 
Correspondances Judiciaires 

Couper’s Justiciary Reports (Scotland), 5 vols., 1868 — 1885 ... 
Coutlees’ Unreported Ca.scs 
Coutlees’ Digest 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Registration Appeal Cases, 1 vol. ,1843 — 1846 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 ... 

Cox, Macrae, and Hertslct’s County Courts Cases and Appeals, 

1 vol., 1846—1852 

Crompton and Jervis’s Reports, Excliequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Repoils, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Criminal Appeal Reports, 1908 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 

1834— 1835 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 
Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829 

Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850 

Croke’s Reports temp, Charles I., King’s Bench and Common 

Pleas, 1 vol., 1625—1641 

Croke’s Reports temp, Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1582—1603 

Croke’s Reports temp, James I., King’s Bench and Common 

Pleas, 1 vol., 1603—1625 

Cruise’s Digest of the Law of Real Property, 7 vols. ... 
Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1735 
Curteis’ Ecclesiastical Reports, 3 vols., 1834 — 1844 


D. 

D. C. A. ... 
D. L. R. 
Dal. 

Dalr. 


Duxbury’s Reports of the High Court of the South African 
Republic ... 

Dorion’s Queen’s Bench Reports ... 

Dominion Law Reports 

Dalison’s Reports, Common Pleas, fol., 1 vol., 1546 — 1574 ^.. 

DalrjTnple’s Decidons, Court of Session (Scotland), fol., 1 vol., 
1698—1720 


Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

N.Z. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Can. 

Scot. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
Eng. 

Scot, 
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Dfd. 

Dan. & I I* ' 
Dav. & Mer. 

Dav. Ir 

Dav. Pat. Cas. ... 

Day 

Dea. & Sw. 

Deac. 

Deac. & Ch. 

Dears. & B. 

Dears. C. C, 

Deas & And. 

De G 

DeG. &J. 

De G. & Sm. 

De G. F. J. ... 

De G. J. & Sm. 

De G. M. & G. ... 

Delane ... 

Den. 

Dick. 

Dill. 

Dods. 

Donnelly 

Doug. El. Cas. ... 
Doug. K. B. 

Dow 

Dow & Cl. 

Dow. & L. 

Dow. & By. K. B. 

Dow. & By. M. C. 
Dow. & By. N. P. 
Dowl. 

Dowl. N. S. 

Dr. &iWal. 

Dr. & War. 


Dra. 

Drew. 

Drew. & Sm. 
Drinkwater 
Drury temp. Nap. 

Drury temp, Sug. 

Dugd. Orig. 

Dunl. (Ct. of Sess.) 

Dunning 

Durie 

Dyer 


Daniell’s Beports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 1829 
Davison and Merivale’s Reports, Queen’s Bench, 1 vol., 1843 — 

1844 

Davys’ (or Davis* or Davy’s) Reports (Ireland), 1 vol., 1004 — 

1611 

Davies* Patent Cases, 1 vol., 1785 — 1816 

Day’s Election Cases, 1 vol., 1802 — 1803 

Deane and Swabey’s Ecclesiastical Beports, 1 vol., 1855 — 1857 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 ... 

Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 

Deorsley and Bell’s Crown Cases Reserved, 1 vol., 1856 — 1858 

Dearsley’s Crown Ca.ses Reserved, 1 vol., 1852 — 1856 ... 

Deas and Amderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
Do Gex’s Reports, Bankruptcy, 2 vols., 1844 — 1848 ... 

De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 ... 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Bepoi’ts, Chancery, 4 vols., 1859 — 

1862 

De Gex, Jones, and Smith’s Reports, Chancery, 4 vols., 1802 — 

1865 

De Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 

1851—1857 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1665—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 

Donnelly’s Reports, Chancery, 1 vol., 1830 — 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Beports, House of Lords, 6 vols., 1812 — 1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 
Dowling and Lowndes’ Practice Reports, 7 vols., 1843 — 1849 
Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 

—1827 

Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822-^-1823 
Dowling’s Practice Reports, 9 vols., 1830 — 1841 
Dowling’s Practice Reports, New Series, 2 vols., 1841 — 1843 
Drury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

1841 

Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841 — 

1843 

Draper’s King’s Bench Reiwrts ... 

Drewry’s Reports, Chancery, 4 vols., 1852 — 1859 
Drewry and Smale’s Reports, Chancery, 2 vols., 1859 — 1865 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 
Drury’s Reports temp, Napier, Chancery (Ireland), 1 vol., 1858 — 

1859 

Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 

—1844 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 

1838—1862 

Dunning’s Reports, King’s Bench, 1 vol., 1753 — 1754 
Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1021 

—1642 

Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1581 


Eng. 

Eng, 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 


Ir. 

Can. 

Eng. 

Eng. 

Eng. 


Ir. 


Ir. 

Eng. 


Scot. 

Eng. 


Scot, 

Eng. 


E. & A 

E. & B 

E. & E 

E. B. & E. 

E. D. C 

E. D. L. 

E. L. R. 

I* (or Eng. Rep.) 

Eag.&vV* !!! 

East 

East, p. c. 

Ecc. &Ad. 


Upper Canada Error and Appeal 

EUis and Blackburn’s Repoits, Queen’s Bench, 8 vols., 1852 — 

1858 

Ellis and Ellis’s Repoits, Queen’s Bench, 3 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 

1858—1860 

Reports of the Eastern Districts Court (Cape) from 1880 
South African Law Reports, Eastern Districts Local Division 
Eastern Law Reporter 
English Reports ... ... ... 

Ontario Election Reports ... 

Eagle and Younge’s Tithe Cases, 4 vols., 1204 — 1825 

East’s Reports, King’s Bench, 16 vols., 1800 — 1812 

East’s Pleas of the Crown ... 

Spinks* Ecclesifistical and Admiralty Reports, 2 vols,, 1853 — 1855 


Can. 


Eng. 

Eng. 


Eng. 
S. Af. 
S. Af. 
Can. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
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Repobts included in this Wobk and their Abbreviations- 


Eden 

Edgar 

Edw. 

Elchies ... 
Emden’s B. C. ... 


Eng. Pr. Cas. 
Eq. Cas. Abr. 
Eq. Hep. 

Esp. 

Ex. D. ... 
Exch. 

Exch. C. H. 

F. (Ct. of ScHS.) 

F. 


F. & F 

F. N. I). . 

Fac. Coll. 

Falc 

Falc. Sc Fitz. 
Fenton ... 

Ferg 

J'itz. Nat. Brev. 

Fitz-Cr 

FlScK 


Fonbl. 

For. 

Forb. 

Fort. Do Laud. 
Fortes. Hep. 
l^'ost. 

Fount. ... 

Fox & S. Ir. 

Fox Sc S. Heg. ... 
Fras. 

Frcem. Cli. 

Freem. K. B. 


O. 


G. Sc H. 

G. I. Dig. 
Gal. Sc Dav. 
Gale 

Gaz. L. H. 
Geld. Dig. 
Gib. Cod. 
Giff. 

Gilb. 

GUb. C. P. 
Gilb. Ch. 

Gilm. & F. 


Gl. & J. 

Glanv. 

Glanv. El. Cas. ... 
Glascock 

Godb 

Gouldsb. 

Gow 


Eden’s Beports, Chancery, 2 vols., 1757 — 1766 ... ... Eng 

Edgar’s Decisions, Court of Session (Scotland), foL, 1724 — 1725 Scot 

Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 ... ... Eng 

Elchies’ Decisions, Court of Session (Scotland), 2 vols., 1733 — 

1754 : Scot 

Emden’s Building Contracts, Building Leases and Building 

Statutes ... ... ... ... ... ... ... ... Eng. 

Roscoe’s English Prize Cases, 2 vols., 1745 — 1858 ... ... Eng. 

Abridgment of Cases in Equity, fol., 2 vols., 1667 — 1744 ... Eng. 

Equity Reports, 3 vols., 1853 — 1856 ... ... ... ... Eng. 

Espinasse’s Beports, Nisi Prius, 6 vols., 1793 — 1810 ... ... Eng. 

Law Reports, Exchequer Division, 5 vols., 1875 — 1880 ... Eng. 

Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 

1847—1856 Eng. 

Exchequer Court Reports ... ... ... ... ... ... Can. 

Fraser, Court of Session Cases (Scotland), 5th series, 1898 — 1906 Scot. 

Foord’s Reports of the Supreme Court of the Cape of Good 

Hope, 1879—1880 S. Af. 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1856 — 1867 Eng. 

Finnemoro’s Notes and Digest of Natal Cases, 1863 — 1867 ... S. Af. 

Faculty of Advocates, Collection of Decisions, Court of Session 

(Scotland), 38 vols., 1752—1841 Scot. 

Falconer’s DecLsions, Court of Session (Scotland), 2 vols., fol., 

1744—1751 Scot. 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838 Eng. 

Fenton, Important Judgments ... ... ... ... ... N.Z. 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 Scot. 

Fitzherbert’s Natura Brevium ... ... ... ... ... Eng. 

Fitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 1727 — 1731 Eng. 

Flanagan and Kelly’s Beports, Rolls Court (Ireland), 1 vol., 

1840—1842 Ir. 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1852 ... Eng. 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 ... ... Eng. 

Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 

—1713 Scot. 

Fortesque, De Laudibus Legum Angliee ... ... ... ... Eng. 

Fortescue’s Reports, fol., 1 vol., 1692 — 1730 ... ... ... Eng. 

Foster’s Crown Cases, 1 vol., 1708 — 1760 ... ... ... Eng. 

Fountainhall’s Decisions, Court of Session (Scotland), fol., 

2 vols., 1678—1712 Scot. 

M. C. Fox and T. B, O. Smith’s Reports, King’s Bench (Ireland), 

2 vols., 1822—1825 Ir. 

J. S. Fox and 0. L. Smith’s Registration Cases, 1 vol., 1880 — 

1895 Eng. 

Fraser (Simon), Election Cases, 2 vols., 1793 ... ... ... Eng. 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 ... ... Eng. 

Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 

1670—1704 Eng. 

Gregorowski’s Reports of the High Court of the Orange Free 
State from 1883 ... ... ... ... ... ... ... S. Af. 

Nova Scotia Reports (Geldert Sc Russell) ... ... ... Can. 

General Index Digest ... ... ... ... ... ... Can. 

Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 1843 Eng. 

Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 ... ... Eng. 

New Zealand Gazette Law Reports ... ... ... ... N.Z. 

Geldert’s Digest ... ... ... ... ... ... ... Can. 

Gibson’s Codex Juris Ecclesiastici Anglicani ... ... ... Eng. 


Giflard’s Beports, Chancery, 5 vols., 1857 — 1865 ... ...^ Eng. 

Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 ... Eng. 

Gilbert’s History and Practice of the Court of Common Pleas Eng. 

Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706 — 

1726 Eng. 

Gilmour and Falconer’s Decisions, Court of Session (Scotland), 

2 parts. Part I. (Gilmour) 1661 — 1666, Part II. (Falconer) 

1681—1686 Scot. 

Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 Eng. 

Glanville, De Legibus et Consuetudinibus Regni Anglia? ... Eng. 

Glanville’s Election Cases, 1 vol., 1623 — 1624 ... ... ... Eng. 

Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 ... ... Ir. 

Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1574—1637 Eng. 

Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 
vol., 1586—1601 Eng. 

Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 ... ... ... Eng. 
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ririflflTi’B Patent Cases 




Upper Canada Chancery (Grant) ... 
GriPfin’s Patent Cases, 1884 — 1887 
Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 


Can. 

Eng. 

Eng. 


a. 


a. & c. ... 
a. &N. ... 

a. & Tw. 
a. & w. 


a. B. B. (preceded by 
date) 

a. c 

H. E. C 

a. L. Cas. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Hailes- ... 

Hale, C. L. 

Hale, P. C. 

Han. 

Har. & Ituth. ... 

Har. & W. 


Hare. 


Hard 

Hare 

Hawk. P. 0, 

Hay 

Hay & Marr. 
Hayes 

Hayes & Jo. 

Hem. & M. 

Het 

Hob 

Hodg. 

Hog 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 


Hong Kong L. R 
Hop. A Colt. .. 
Hop. & Ph. 

Horn & H. 

Hov. Supp. 

How. C. ... 

How. C. S. 

How. E. E. 

How. P. L. 

Hud. & B. 


Hudson’s B. C. ... 

Hume 

Hut. 

Hy. Bi. ... ;;; 

Hyde 


Hertzog’s Reports of the High Court of the South African 

Republic, 1893 ... 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1868 
Hurlstone and Norman’s Reports, Exchequer,? vols., 1856 — 1862 
Hall and Twells’ Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walinsley’s Reports, Exchequer, 1 vol., 1840 — 

1841 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915—1917 {e.g., [1915] H. B. R.) 

Reports of the High Court of Griqualand West 
Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1806 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 ... 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1860 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835—1836 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681—1691 

Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1669... 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. ... 

Hay’s Reports 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 
Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863—1867 
W. Holt’s Equity Reports, 2 vols., 1845... 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 

Hong Kong Law Reports 

Hopwood and Coltman’s Registration Cases, 2 vols., 1868 — 1878 
Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 1867 
Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753—1817 

Howard’s Chancery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
Howard’s Equity Exchequer 
Howard on the Popery liiws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 
(Ireland), 2 vols., 1827 — 1831 ... 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 
Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 


S. Af. 
Eng. 
Eng. 
Eng. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Ir. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 
Hong Kong 
Eng. 
Eng. 
Eng. 


Eng. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

Eng, 

Scot. 

Eng. 

Eng. 

Ind. 


0. L. R. 

1- Oh. B. 

I- Kq. R. 

I- L. R 

1- L. R. (Vol.) All. 

L L. R. (Vol.) Bom. 
E L. R. (Vol.) Calc. 
E L. R. (Vol.) Lah. 


Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chancery Reports, 17 vols., 1850 — 1867 ... 
Irish Equity Reports, 13 vols. 1838 — 1851 
Irish Law Reports, 13 vols., 1838 — 1861 
Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 


Ir. 

Ir. 

Ir. 

Ir. 

Ind. 

Ind. 

Ind. 

Ind. 
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I. L. R. (Vol.) Mad. ... 

I. Jj, T 

I. L. T. Jo 

I. R. (preceded by date) 
I. R. (Vol.) C. L. 

I. R. Eq. 

I. R,, R. & L 


Ind. Awards 
Ind. Jur. N. S. ... 
Ind. Jur. O. S. ... 
Ir. Oir. Rep. 

Ir. Jur. ... 

Ir. L. Rec. 1st ser. 
Ir. L. Rcc. N. 8. 
Irv. 


Indian Law Reports, Madras 
Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1807 — (current) 

Irish Reports, since 1893 (e.(/., [1894] 1 I. R.) ... 

Irish Reports, Common Law, 11 vols., 1866 — 1877 
Irish Reports, Equity, 11 vols., 1806—1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 
1 vol., 1868—1876 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1867 ... 


J. Bridg. 


J. D. R. ... 


J. P 

J. P. Jo. 

,T. R 

J. K. N. 8. 

J. Shaw, Just. ... 
Jac. 

Jac. & W. 

J ames 
Jebb & B. 

Jebb & S. 

Jebb , a a 

.Tebb, Cr. & Pr. Cas. 

Jonk. 

Jo. & Car. 

Jo. &/ Lat. 


Jo. Ex. Ir. 
John. 

.Tohri. A H. 
.1 ur. 

,lur. N. 8. 


Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1013 

—1021 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... 

Justice of the Peace, 1837 — (cunent) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 
J urist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838— 1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 
Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 

—1839 

Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 

1814—1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1 859 — 1 802 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1867 


K. 

K. & G, 

K. & J 

K. B. (i^rcceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Pec. 

Kay 

Keb 

Keen 

Keil 

Kel 

Kel. W 

Keny 

Kcny. Oi. 

Kerr 

Kilkerran 

Kn. & Omb. 

Knapp ... 

Knox 

Konst, & W. Bat. App. 
Konst. Rat. App. 


Kolze’s Reports of the High Court of the Transvaal Province, 

1877—1881 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 {e.g., [1901] 2 

K. B.) 

Kaines, Dictionary of Decisions, Court of Session (Scotland), 

fol., 2 vols., 1540—1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716—1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 

1752—1768 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 ... 

Keble’s Reports, fol., 3 vols., 1661 — 1677 
Keen’s Reports, Bolls Court, 2 vols., 1836 — 1838 
Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1578 
Sir John Kelyn^s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 
W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730 — 1732 ; 

King’s Bench, foL, 1731—1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1763 — 1759 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753 — 1754 
New Brunswick Reports (Kerr) ... 

Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1738—1752 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 ... 

Knox’s Reports ... ... ... ... 

Konstam and Ward’s Reports of Rating Appeals, 1 voL, 1000 — 

1912 

Konstam’s Reports of Rating Appeals, 2 vols., 1004 — 1908 ... 


Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 


Eng. 

Scot. 

Scot. 

Scot. 

Eng, 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 
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L. & G. icntp. Plunk. ... 

L. & G. Ump* Sugd. 

L* & Welsh. 

Ti. C. & M. Gaz. 

L. 0. J 

L. O. L. J 

L. C. R 

L. G. R. 

L. J. Adm. 

L. J. Bey. 

L. J. C. C 

B. J. C. P 

L. J. Ch. 

L. J. Eccl. 

L. J. Ex. 

L. J. Ex. Eq 

L. .T. K. B. or Q. B. 

L. J. M. C. 

L. J. N. C 

L. J. O. S 

L. J. P 

L. J. P. & M 


L. .1. P. 0. 

L. J. P. M. & A. 
Ij. .To. 

L. L. R 

L. M. & P. 


L. N 

L. R. A. &E. ... 

L. R. C. 0. R. ... 
L. R. C. P. 

L. R. Eq. 

L. R. Exch. 

L. R. H. L. 


L. R. Ind. App, 

L. R. Ind. App. Supp. 
Vol. 

L. R. Ir. 


L. R. P. k, D. ... 
L. R. P. 0. 

L. R. Q. B. 

L. R. Q. B. 

L. R. Sc. & Div. 

L. T 

L. T. .To. 

L. T. O. S. 

L. Th 

Lane 

Lat). ... , , . 

Laws. Reg. Cas. 
Ld. Raym. 


Le. & Ca. 

Leach 

Lee temp. Hard. 

Leg. Rep. 

f«gge 

Leon. 


Lev. 


Lew. C. 0. 
Ley 


Lloyd and Goold^s Reports temp, Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’s Reports temp, Sugden, Chancery (Ireland), 

1 vol., 1835 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, (Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866 — 1875 ... 

T-<aw Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
Journal) ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Ijaw Journal, Probate and Matrimonial Cases, 1858 — 1859, 

1866—1875 

Law Journal, Privy Council, 1865 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 ... 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

—1875 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1805 — 1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1806 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 

Volume, 1872—1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Law Reports, Probate and Divorce, 3 vols., 1865 — 1875 
Law Reports, Privy Council, 6 vols., 1865 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords, 

2 vols., 1866—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1 843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

La Themis ... 

Lane’s Reports, Exchequer, foL, 1 vol., 1605 — 1611 
T./atch’s Reports, Iving’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1724 — 1758 
T. Lee’s Cases temp, Hardwicke, King’s Bench, 1 vol., 1733 — 

1738 

Legal Reporter 
Legge’s Reports 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1615 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 

1660—1696 ^ • 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 
1838 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 


xxi 

Ir. 

Ir. 


Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng 

Eng 

Eng 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

ir. 

Aus. 

Eng. 

Eng. 


Eng. 

Eng. 
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Lib. Ass. liber Ajssisamm, Year Books, 1 — 61 Edw. Ill 

lilly ... ... ... Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 

Litt. ... ... ... Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 

Lloyd, L. R. ... ... Lloyd’s List Law Reports, 1919 — (current) 

Lloyd, Pr. Cas Lloyd’s Reports of Prize Cases, 5 vols., 1914 — 1918 

Lofft Lofft’s Reports, King’s Bench, fol., 1 vol., 1772—1774 

Long. & T, ... ... Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Lords Journals ... ... Journals of the House of Lords ... 

Lud. E. C. ... ... Luder’s Election Cases, 3 vols., 1784 — 1787 

Lumley, P. L. C. ... Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lush. ... ... ... Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Lut. ... ... ... Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 

1682—1704 

Lut. Reg. Cas. ... ... A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 

Lynd. ... ... ... Lyndwood, Provinciale, fol., 1 vol. 

M. ... ... ... Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828— 1850 

M. & S. ... ... ... Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 

M. & W. ... ... Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836—1847 

M. C. R. ... ... Montreal Condensed Reports 

M. H. C. R. ... ... Madras High Court Reports 

M. L. R. (Vol.) K. B. or 

Q. B. ... ... ... Montreal Law Reports, King’s Bench or Queen’s Bench 

M. L. R. (Vol.) S. C. ... Montreal Law Reports, Superior Court ... 

M. M. Cas. ... ... Martin’s Reports of Mining Cases 

Mac. ... ... ... Macassey’s New Zealand Reports 

Mac. & G. ... ... Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 

Mac. AH. ... ... Macrae and Hcrtslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 

M‘Cle. ... ... ... M‘Cleland’s Reports, Exchequer, 1 vol., 1824 ... 

M‘Cle. & Yo. ... ... M‘Clelandand Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 

Macfarlane ... ... Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Macl. A Rob, ... ... Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 

Maeph. (Ct. of Sess.) ... Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macq. ... ... ... Macqueen’s Scotch Appeals, House of Ix)rds, 4 vols., 1849 — 1865 

Macr. ... ... ... Mocrory’s Patent Cases, 2 parts, 1847 — 1856 

Mad. ... ... ... Madras High Court Reports 

Madd. ... ... ... Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 

Madd. AG. ... ... Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI, of Madd.) 

Madox ... ... ... Madox’s Formulare Anglicanum ... 

Madox, Exch. ... ... Madox’s History and Antiquities of the Exchequer, 2 vols. ... 

Mag. ... ... ... Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848—1852 

Man. AG. ... ... Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840—1845 

Man. A Ry. K. B. ... Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1830 

Man. A Ry. M. C. ... Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 

Man. L. J. ... ... Manitoba Law Journal 

Man. L. R. ... ... Manitoba Law Reports 

Man. R. iemjp. Wood ... Manitoba Reports iemj). Wood 

Mans. ... ... ... Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 

Mar. L. C. ... ... Maritime Law Repoi*ts (Crockford), 3 vols., 1860 — 1871 

March ... ... ... March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639—1642 

Marr. ... ... ... Hay A Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 

Marsh. ... ... ... Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 

Marsh. ... ... ... Marshall’s Reports ... 

Mayn. ... ... ... Maynard’s Reports, Exchequer Memoranda of Edw. I. and 

Year Books of Edw. II., Year Books, Part I., 1273 — 1326 ... 
Meg. ... ... ... Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 

Men. ... ... ... Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828— 1850 

Mer. J ... ... ... Merivale’s Reporta, Chancery, 3 vols., 1815 — 1817 

Milw. ... ... ... Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 

Mod. Rep. ... ... Modem Reports, 12 vols., 1669 — 1755 ... 

MoL ... ... ... Molloy’s Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... 

Mont. ... ... ... Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 ... 

Mont. A A. •.. ... Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 

1838 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 

S. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 
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Mont. & B. 

Mont. & Ch. 

Mont. & M. 

Mont. D. & De G. 

Moo. & P. 

Moo. S. 

Moo. Ind. App. 
Moo. P. C. C. ... 
Moo. P. C. C. N. S. 
Mood. &M. 

Mood. & R. 

Mood. C. C. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Rep. 

Murd. Epit. 

Murp. & H. 

Murr. 

My. & Cr. 

My. &K. 


Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Montagu andMacarthur’sReports,Bankruptcy,l vol., 1820— 1830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 

Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1884 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy Council Cases, 15 vols., 1830 — 1863 
Moore’s Privy Council Cases, New Series, 9 vols., 1802 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol,, 1820 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1020 
Morison’s Dictionaiy of Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... 
Moseley’s Reports, Chancery, fol., 1 vol., 1720 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and Hurlstone’s Reports, Exchequer, 1 vol.*, 1837 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1810 — 1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 183.5 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 


Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 


N. (preceded by date) ... 

N. A. C 

N. & S 

N. B. Dig. 

N. B. Eq. Rep. 

N. B. R. 

N. B. R. (All.) 

N. B. R. (Ber.) 

N. B. R. (Carl.) 

N. B. R. (Chip.) 

N. B. R, (Han.) 

N. B. R. (Kerr) 

N. B. R. (P. & B.) 

N. B. R. (P. & T.) 

N. B, R, (Pug.) 

N. B. R. (Tru.) 

N. L. R, 

N. 8. R 

N. S. R. (Coch.) 

N. S. R, (G. & R.) 

N. S. R. (James) 

N. S. R. (Old.) 

N. S. R. (R. & C.) 

N. S. R. (R. & G.) 

N. S. R. (Thom.) 

N. S. W. Adm. or Ad. ... 

N. S. W. B 

N. S. W. Bkpty. Cas. ... 

N. S. W. Eq 

N. S. W. Ind. Arbtn. Cas. 

N. S. W. L. R 

N. S. W. Land App. Cts. 
N. S. W. S. C. R. (Eq.) 

N. S. W. S. C. R. (L.) ... 
N. S. W. S. C. R. N. S. 

N. S. W. W. N. 

N. W 

N. W. T. R 

N. Z. Jur. 

N. Z. Jur. Mining Law 
N. Z. Jur. N.S.. . 

N. Z. L. R 

N. Z. L. R. C. A. 

Nels. 

Nev. & M. K. b! * 

Nev. &M. M. C. 

Nev. & P. K. B. 

Nev. & P. M. 0. 

New Mag. Cas. 


Northern Ireland Law Reports, 1925 — (current) (e.gr., [1925] N.) 
Native Appeal Cases 

Nichols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (Stevens) 

New Brunswick Equity Reports ... 

New Brunswick Reports ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Rei)orts (Pugsley and Trueman) 

New Bmnswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Natal Law Reports 

Nova Scotia Reports 

Nova Scotia Reports (Cochran ) ... 

Nova Scotia Repoi4:^s (Geldert & Russell) 

Nova Scotia Reports (James) 

Nova Scot ia Reports ( Oldrights ) . . . 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty ... 

New South Wales Reports, Bankruptcy 
New South W ales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases 
New South Wales Ijaw Reports ... 

New South Wales Land Appeal Courts ... 

New South Wales Supreme Court Reports (Equity) ... 

New South Wales Supremo Court Reports (Law) 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports ... 

North - West Territories Reix>rts ... 

New Zealand Jurist 

New Zealand Jurist Mining Law ... 

New Zealand Jurist, New Series 

New Zealand Law Reports, 1883 — (current) 

New Zealand Law Reports, Court of Appeal, 5 vols., 1883 — 1887 
Nelson’s Reports, Chancery, 1 vol., 1625 — 1693 
Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1830 
Nevile and Manning’s Magistrates’ Cases, 3 vols., 1832 — 1836 
Nevile and Perry’s Reports, King’s Bench, 3 vols., 1830 — 1838 
Nevile and Perry’s Magistrates* Cases, 1 vol., 1830 — 1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 6 vols., 
1844—1850 


Ir. 
S. Af. 
Tasmania 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can, 
Can. 
Can. 
Can. 
Can. 
8. Af. 
Can. 
(Jan. 
Can, 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Eng. 
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New Pract. Caa. ... New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 Eng, 

New Bep. ... ... New Beports, 6 vols., 1862 — 1866 ... ... ... ... Eng. 

New Sees. Cas. ... ... New Sessions Magistrates* Cases (Carrow, Hamorton, Allen, 

etc.), 4 vols., 1844—1851 Eng. 

Nfld. L. B. ... ... Newfoundland Beports ... ... ... Nfld. 

Nolan ... ... ... Nolan’s Magistrates* Cases, 1 vol., 1791 — 1793... ... ... Eng. 

Notes of Cases ... ... Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841—1850 Eng. 

Noy ... Noy’s Beports, King’s Bench, foL, 1 vol., 1558 — 1649 ... Eng. 

O. B. & F. ... ... Ollivier Bell and Fitzgerald’s Beports ... N.Z. 

O. B. 8. P, ... ... Old Bailey Session Papers ... ... ... ... ... Eng. 

O. Bridg. ... ... Sir Orlando Bridgman’s Beports, Common Pleas, 1 vol., 1600 — 

1666 ... ... ... ... ... ... ... ... Eng. 

O. F. S. ... ... Beports of the High Court of the Orange Free State, 1879 — 1883 S. Af. 

O. L. R. ... ... Ontario Law Reports ... ... Can. 

O’M. <fc H. ... ... O’Malley and Hardcastle’s Election Cases, 1869 — (current) ... Eng. 

O. P. D. ... ... South African Law Reports,Orange Free State Provincial Division S. Af. 

O. B. ... ... ... Ontario Reports ... ... ... ... ... ... ... Can. 

O. B. ... ... ... Official Beports of the South African Republic, 1894 — 1899 ... S. Af. 

O. R. C. ... ... ... Reports of the High Court of the Orange River Colony ... S. Af. 

O. S. ... ... ... Upper Canada Queen’s Bench, Old Series ... ... ... Can. 

O. W. N. ... ... Ontario Weekly Notes ... ... ... ... ... ... Can. 

O. W. R. ... . ... Ontario Weekly Reporter ... ... ... ... ... ... Can. 

Old. ... ... ... Nova Scotia Beports (Oldrights) ... ... ... ... ... Can. 

Ont. Dig. ... ... Digest of Ontario Case Law, 4 vols., 1823 — 1900 ... ... Can. 

Owen ... ... ... Owen’s Reports, King's Bench and Common Pleas, fol., 1 vol., 

1557 — 1014 ... ... ... ... ... ... ... Eng. 

P. (preceded by date) ... Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 {e.g., [1891] P.) Eng. 

P. &: B. ... ... ... New Brunswick Reports (Pugsley and Burbidge) ... ... Con. 

P. & T. ... ... ... New Brunswick Law Reports (Pugsley and Trueman)... ... Can. 

P. C'as. ... ... ... Prize Cases Heard and Decided in the Prize Court During the 

Great War, 3 vols., 1914 — 1922 ... ... ... ... Eng. & Col. 

P. D. ... ... ... Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875—1890 Eng. 

P. E. I. ... ... ... Prince Edward Island Beports ... ... ... ... ... Can. 

P. R. ... ... ... Ontario Practice ... ... ... ... ... ... ... Can, 

1*. Wms. ... ... Peore Williams’ Beports, Chancery and King’s Bench, 3 vols., 

1095—1735 Eng. 

Palm. ... ... ... Palmer’s Beports, King’s Bench, fob, 1 vol., 1019 — 1629 ... Eng. 

Park. ... ... ... Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1707 ; App. 

1078—1717 Eng. 

Pat. App. ... ... Paton’s Scotch Appeals, House of Lords, 6 vols., 1720 — 1822 Scot. 

Pater. App. ... ... Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 Scot. 

Peake ... ... ... Peake’s Beports, Nisi Prius, 1 vol., 1790 — 1794 ... ... Eng. 

Peake, Add. Cas. ... Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 ... Eng, 

Peck. ... ... ... Peckwell’s Election Cases, 2 vols., 1803 — 1800 ... ... ... Eng. 

Pelham ... ... ... Pelham (S. A.) Reports ... ... ... ... ... ... Aus. 

Per. 8c Dav. ... ... Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 1841 Eng. 

Per. & Kn ... Perry and Knapp’s Election Cases, 1 vol., 1833 ... ... Eng. 

Per. C. 8. ... ... Perrault’s Counseil Superieur ... ... ... ... ... Can, 

Per. P. ... ... ... Perrault’s Pr4vost4 de Quebec, 1720 — 1750 ... ... ... Can. 

Ph. ... ... ... Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 ... ... Eng. 

Phil. El. Cas. ... ... Philipps’ Election Cases, 1 vol., 1780 ... ... ... ... Eng. 

Phillim. ... ... ... J. Phillimoro’s Ecclesiastical Reports, 3 vols., 1809 — 1821 ... Eng. 

Phillim. Eccl. Jud. ... Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1867 — 1875 Eng, 

Phip. ... ... ... Pliipson’s Digest of Natal Reports, 1858 — 1859 ... ... 8. Af. 

Pig. &; B. ... ... Pigott and Bodwell’s Registration Cases, 1 vol,, 1843 — 1845 ... Eng, 

Pile. ... ... ... Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 ... Scot. 

Plowd. ... ... ... Plowden’s Beports, fob, 2 vols., 1550 — 1680, and Plowden’s 

Queries, Vol. I. ... ... ... ... ... Eng. 

Poll. ... ... ... Pollexfen’s Beports, King’s Bench, fob, 1 vol., 1670 — 1082 ... Eng. 

Poph. ... ... ... Popham’s Reports, King’s Bench, fob, 1 vob, 1691 — 1627 ... Eng. 

Pow. R. & D. ... ... Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848 — 1856 Eng. 

Pratt ... ... ... Pratt’s Supplement to Bott’s Poor Laws, 1833 ... "... Eng. 

Prec. Ch. ... ... Precedents m Chancery, fob, 1 vob, 1089 — 1722 ... ... Eng. 

Price ... ... ... Price’s Beports, Exchequer, 13 vols., 1814 — 1824 ... ... Eng. 

Price ... ... ... Price’s Mining Commissioners* Cases ... ... ... ... Can. 

Pug. ... ... ... New Brunswick Reports (Pugsley) ... ... ... ... Can. 

Py. B. ... ... ... Pykes’ Lower Canada Reports ... ... ... ... ... Can. 

Q. B, ... ... ... Queen’s Bench Beports (Adolphus and Ellis, New Series), 

18 vols., 1841—1862 Eng. 

Q. B. (preceded by date) Law Beports, Queen’s Bench Division, 1891 — 1901 (e.gr., [1891] 

1 Q. B.) Eng. 
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Q. B. D. 

Q. J. P. ... 

Q. L* J* ••• 

Q* Jj« H* ••• 

Q. L. R. (Beor) 

Q. P. R 

Q. R. (Vol.) K. B. or Q. B. 

Q. R. (Vol.) S. 0. 

Q. S. C. R 

Q« S. R. .*• 

Q. W. N 


liaw Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 

Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... 
Quebec Law Reports 

Queensland Law Reports by Beor, 1876 — 1878 
Quebec Practice Reports ... 

Rapports Judiciaries de Quebec, Cour du Banc du Roi, 1892 — 

(current) ... ... ... 

Rapports Judiciaires de Quebec, Cour Sup^rieure, 1892 — 
(current) ... 

Queensland Supreme Court Reports, 6 vols., 1860 — 1881 
Queensland State Reports 
Weekly Notes, Queensland 


Eng. 

Aus. 

Aus. 

Can 

Aus. 

Can. 


Can. 

Can. 

Aus 

Aus. 

Aus. 


R- 

R. 


R. (Ct. of Sess.)... 


R. A. C 

R. & C 

R. & G 

R. C 

R. de J. ... 

R. de L 

R. E. D. 

R. E. D. 

R. J. R. Q 

R. L. N. S 

R. L. O. S 

R. P. C 

R, R 

Hast. 

Rayn. 

Real Prop. Cas. 

Rep. Ch. 

Rep. in C. of A. ... 

Res. & Eq. Jud. 

Reserv. Cas. 

Rick. & M 

Rick. & S. 

Ridg. L. & S 

Ridg. Pari. Rep. 

Ridg. icmj). H. ... 

Ritch. Eq. Rep. 

Rob. Eccl 

liob. L. & W 

Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

lioBcoe’s B. C. ... 

Rose 

Ross, L. C. 

Rowe 
Rul. Cas. 

Russ. 

Russ. & M 

Russ. & Ry. 

Rus. E. R 

Ry. & Can. Cas. 

Ry. & Can. Tr. Cas. 

Ry. & M. 

Ryde & K. Rat. App. ... 

Ryde, Rat. App. ... 


The Reports, 15 vols., 1893—1895 

Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1861—1867, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols.. 

1873—1898 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de Legislation et de Jurisprudence dc Canada 
Revue de Jurisprudence ... 

Revue de Legislation et de Jurisprudence, 3 vols., 1815 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports ... 

Revue Legale, New Series, 1895 — (current) 

Revue Legale, Old Series, 21 vols., 1869 — 1892... 

Reports of Patent Casc.s, 1884 — (current) 

Revised Reports 
Rastell’s Entries 

Raynor’s Tithe Cases, 3 vols., 1575 — 1782 
Real Property Cases, 2 vols., 1843 — 1847 
Reports in Chancery, fob, 3 vols., 1615 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments ... 
Reserved Cases ... ... ... ... ... ... 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — ■ 

1894 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 

1795 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1796 

Ridgeway’s Reports temj). Hardwicke, 1 vol.. King’s Bench, 

1733—1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leeming, and Wallis’ New County Court Cases, 1 vol., 

1849—1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common Law, fob, 2 vols. ... 

Rolle’s Reports, King’s Bench, fob, 2 vols., 1614 — 1625 
Romilly’s Notes of Cases in Equity, 1 part, 1772 — 1787 
Roscoe, Digest of Building Cases 
Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 3 vols. 

Rowe’s Reports (England and Ireland), 1 vob, 1798 — 1823 ... 

Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 
Russell and Ryan’s Crown Cases Reserved, 1 vob, 1800 — 1823 
Russell’s Election Reports... 

Railway and Canal Cases, 7 vols., 1835 — 1854 ... 

Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vob, 1823 — 1826 ... 

Ryde and Konstam’s Reports of Rating Appeals, 1 vob, 1894 — 

1904 

Ryde’s Rating Appeals, 3 vols., 1871 — 1893 


Eng. 


S. Af. 


Scot. 

Can. 

Can, 

Can. 

Can. 

Can. 

Can. 


Aus. 

Can. 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


N.Z. 


Aus. 

Ir. 

Eng. 


Eng. 


Ir. 


Ir. 


Eng. 

Canb 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


... Searle’s Reports of the Supreme Court of the Cape of Good Hope S. Af. 

A. L. J. South African Law Journal S. Af. 
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S. A. L. R. ... ... South Australian Law Reports ... ... ... ... ... Aus. 

S. A. L. K. ... ... South African Law Reports ... ... ... ... ... S. Af. 

S. A. R. ... ... ... Reports of the High Court of the South African Republic, 1881 

—1892 S. Af. 

S. A. S. R. ... ... South Australian State Reports, since 1921 [1921] 

S. A. S. R.) Aus. 

S. C. ... ... ... Reports of the Supreme Court of the Cape of Good Hope from 

1880 ; S. Af. 

S. C. (preceded by date) Couii of Session Cases (Scotland), since 1906 (c.^., [1906] S. C.) Scot. 

S. C, (tl. L.) (preceded Court of Session Cases (Scotland) (House of Lords), since 1906 

by date). [1906] S. C. (H. L.)) Scot. 

S. 0, ( J.) (preceded by Court of Justiciary Cases (Scotland), since 1906 (c.gr., [1900] S. C. 

date). (J.)) Scot. 

S. C. R. ... ... Canada, Supreme Court Reports ... ... ... ... ... Can. 

S. L. T. ... ... ... Scots Law Times, 1893 (current) ... ... ... ... ... Scot. 

8. Q. R. ... ... ... Queensland State Reports ... ... ... ... ... Aus. 

S. R. ... ... ... Reports of the High Coui*t of Southern Rhodesia ... ... 8. Af. 

8. R. C. ... ... ... Stuart’s Lower Canada Reports ... ... ... ... ... Can. 

S. R. N. S. W. ... ... New South Wales, State Reports ... .. ... ... Aus. 

8. R. Q. ... ... ... Queensland Reports, Supreme Court ... ... ... ... Aus. 

8. V. A. R. ... ... Stuart’s Vice- Admiralty Reports ... ... ... ... ... Can. 

Saint ... ... ... Saint’s Digest of Registration Cases, 1843 — 1900,1 vol. ... Eng. 

Salk. ... ... ... Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712... ... Eng. 

8€iak. L. R. ... ... Saskatchewan Law Reports ... ... ... ... ... Can. 

Sau. & Sc. ... ... Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 

—1840 Ir. 

Saund. ... ... ... Saunders’s Reports, King’s Bench, 2 vols., 1006 — 1072 ... I^ng. 

Saund. A A. ... ... Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1 904 Eng. 

Saund. & B. ... ... Saunders and Bidder’s Locus Standi Reports, 100.5 — (current) Eng. 

Saund. & C. ... ... Saunders and Cole’s Reports, Bail Court, 2 vols., 1840--1848 ... Eng. 

Saund. & M. ... ... Saunders and Macrae’s County Courts and Insolvency Cases 

(County Courts Cases and Appeals, Vols. II. and III.), 2 vols., 

1852— 1858 Eng. 

8av, ... ... ... Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 ... Eng. 

Say. ... ... ... Sayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1750 ... Eng. 

Sc. Jur. ... ... ... Scottish Jurist, 46 vols., 1829 — 1873 ... ... ... ... Scot. 

Sc. L. R. ... ... Scottish Law Reporter, 1805 — (current) ... ... ... Scot. 

Sc. R. R. ... ... Scots Revised Reports ... ... ... ... ... ... Scot. 

Sch. & Lef. ... ... Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 Ir. 

Scott ... ... ... Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 ... ... Eng. 

Scott, N. R. ... ... Scott’s New Reports, Common J?leas, 8 vols., 1840 — 1845 ... Eng. 

Sea. & Sm. ... ... Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 

1800 Eng. 

Sel. Cas. Ch. ... ... Select Cases in Chancery, fol., 1 vol., 1685 — 1098 (Pt. III. of 

Cas. in Ch.j ... ... ... ... ... ... ... Eng. 

Selwyn’s N. P. ... ... Selwyn’s Abridgement of the Law of Nisi Prius ... ... Eng. 

Sess. Cas. K. B. ... Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 Eng. 

Sett. & Rem. ... ... Cases adjudged in K. B. concerning Settlements & Removals, 

1 voL, 1710—1742 Eng. 

Sh. (Ct. of Sess.) ... Shaw, Court of Session Cases (Scotland), 1st series, 10 vols., 

1821—1838 Scot. 

Sh. & Mad. ... ... Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 

1835—1838 Scot. 

Sh. Dig. ... ... ... P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vols., 1726 — 1808 ... ... ... ... ... Scot. 

Sh. Just. ... ... P. Sliaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 Scot, 

1^. Sc. App. ... ... P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 Scot. 

Sh. Teind Ct. ... ... P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 Scot. 

Shep. Touch. ... ... Sheppard’s Touchstone of Common Assurances ... ... Eng. 

Show. ... ... ... Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695... ... Eng. 

I^ow. Pari. Cas. ... Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1099... ... Eng. 

Sid. ... ... ... Siderfin’s Reports, King’s Bench, Common Pleas and Exchequer, 

fol., 2 vols., 1657—1070 Eng. 

Sim. ... ... ... Simons’ Reports, Chancery, 17 vols., 1826 — 1852 ... ..^ Eng. 

Sim. & St. ... ... Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1820... Eng. 

Sim. N. S, ... ... Simons’ Reports, Chancery, New Series, 2 vpls., 1850 — 1852 ... Eng. 

Skin. ... ... ... Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 1097 ... Eng. 

Sm. & Bat. ... ... Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1824—1825 Ir- 

Sm. & G. ... ... Smale and Giffard’s Reports, Chancery, 3 vols., 1852 — 1857 ... Enff. 

Smith, K. B. ... ... J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1800 ... Eng. 

Sxxdth, L. C. ... ... Smith’s Leading Cases, 2 vols. ... ... ... ... ... Eng, 

Smith, Reg. Oas. ... C. L. Smith’s Registration Cases, 1895 — (current) ... ... Eng. 

Btnythe ... ... ... Smythe’s Reports, Common Heas (Ireland), 1 vol., 1830 — 1840 Ir. 

Sol. Jo. ... ... ... Solicitors’ Journal, 1856 — (current) ... ... ... ... Eng. 
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Spence ... 

Spinks ... 

St. R. Qd. (preceded by 
date) ... 

Stair Rep. 

Stark. 

State Tr. 

StateTr. N. S. 

Stewart ... 

Stockton... 

Story 

Stra. 

Stu. M. & P 

Stuart 

Stuart, Adm. 

Stuart, Adm. N. S. 


Stuart, K. B. ... 


Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Syme 


Spence’s Equitable Jurisdiction of the CJourt of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 

Queensland State Reports, since 1902 (e.gr., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1661—1681 

Starkie’s Reports, Nisi Prius, 3 vols,, 1814 — 1823 

State Trials, 34 vols., 1163 — 1820 

State Trials, New Series, 8 vols., 1820 — 1858 ... 

Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice-Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716 — 1747 ... 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — - 

1853 

Sessions Cases (Stuart) 

Stuart’s Vice- Admiralty (Lower Canada) Cases, 1836 — 1856 ... 
Stuart’s Vice-Admiralty (Lower Canada) Cases, 2nd series, 1859 

—1874 

Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 

1810—1835 

Style’s Reports, King’s Bench, fol., 1 vol., 1646 — 1655 

Swabey’s Report, Admiralty, 1 vol., 1855 — 1859 

Swabey and Tristram’s Reports, Piobate and Divorce, 4 vols., 

1858—1865 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 


Eng. 

Eng. 


Aus. 


Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 


Can. 


Can. 

Eng. 

Eng. 

Eng, 

Eng. 

Scot. 

Scot. 


T. & M. 
T. H. 


T. Jo. 


T. L. 


T. L. R 

T. P. 

T. P. D. ... 
T. Raym. 


T. S 

Taml. 

Tas. L. R. 

Taunt. 

Tax Cas. 

Tay 

Temp. Wood 
Term Rep. 

Terr. L. R. 

Thom. 

Toth. 

Town St. Tr 

Trem. P. C. 

Trist 

Tru 

Tudor, L. C. Merc. Law. 
Tudor, L. 0. Real Prop. 
Turn. & R, 

Tyr 

Tyr. & Gr. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of the Witwatersrand High Court (Transvaal Colony), 

1902—1909 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1667-1685 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current) ... 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910 — (current) 
South African Law Reports, Transvaal Provincial Division ... 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1660 — 

1683 

Reports of the Supreme Court of the Transvaal, 1902 — 1909... 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current) 

Taylor’s King’s Bench Reports ... 

Manitoba Reports Wood ... ... ... 

Term Reports (Dumford and East), fol., 8 vols., 1785 — 1800... 
Territories Law Reports ... 

Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 
Townsend, Modern State Trials ... 

Tremaine Pleas of the Crown, 1 vol., 1667 
Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Trueman ) ... ... 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Ijeading Cases on Real Property 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 ... 
Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 ... 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1836 


Eng. 


S. Af. 

Eng. 

S. Af. 
Eng. 
S. Af. 
S. Af. 

Eng. 
8. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


D. C. Jut. 
u. c. L. j: N. 8. 
D. C. L. J. O. S. 

H. C. R 

Udal 


Upper Canada Jurist 

Canada Law Journal, New Series, 1865 — (current) 
Canada Law Journal, Old Series, 10 vols., 1855 — 1864 
Upper Canada Report®, Queen’s Bench 
Fiji Law Reports (Udal) ... 


Can. 

Can. 

Can. 

Can. 

Fiji. 


V. L. R. 
V. R. 


V. R. (Adm.) 
V. R. (Eq.) 
V. R. (Law) 
Vaugh. ... 
Vent. 


Victorian Law Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) ...^ 

Victorian Reports (Equity) 

Victorian Reports (Law) ... 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1660 — 1073 ... 
Ventris’ Reports (Vol. I., King’s Bench ; Vol. II., Common 
Pleas), fol., 2 vols., 1668—1691* 


Aus. 

Aus. 

Aus. 

Aus. 

Aus. 

Eng. 

Eng. 



xxviii Keports included in this Work and their Abbreviations. 


Vem. 

Vem. & Scr. 


Vee. 

Ves. & B. 
Ves. Sen. 
Vin. Abr, 
Vin. Supp. 


Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 

Vernon and Scriven’s Repo^, King’s Bench (Ireland), 1 voL, 

1786—1788 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817... 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814... 
Vesey Sen.’s Reports, 2 vols., 1747 — 1756 

Viner’s Abridgment of Law and Equity, fol., 22 vols 

Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


W 

W. A. L. R 

W. A’B. & W 

W. & W 

W, C. C. 

W. H. C 

W. Jo 

W. L. D. 

W. L. R 

W. L. T. 

W. N. (preceded by date) 

W. N 

W. R 

W. R 

W. R 


W. W. &A’B. ... 
W. W. R. 

Wallis by Lyne 
Web. Pat. Cas. ... 
Welsh, Beg. Cas. 
Went. Off, Ex. 

West 

West temp. Hard. 
West. Tithe Cas. 

White 

White & Tud. L. C. 

Wight 

WiU. Woll. & Dav. 

Will. Woll. & H. 

Willes 

Wilm 

Wils 

Wils. &S. 

Wils. Ch. 

Wils. Ex. 

Win. 

Wm. Bl. 


Wm, Rob. 
Wms. Saund, 
Wolf. & B. 
Wolf. & D. 
Woll. 

Wood ... 


Watermeyer’s Reports of the Supreme Court of the Cape of 

Good Hope, 1857 

West Australian Law Reports 

Webb, A’Beckett and Wuliams’ Victorian Reports 

Wyatt and Webb 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 

1898—1907 

South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1620—1640 

South Airican Law Reports, Witwatersrand Local Division ... 
Western Law Reporter 

Western Law Times ... ... ... ... ... ... 
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A.-O. . 

Act. 

Admlty . 

Affd. 

Affg. . 

Akt. 

Anon. 

Apld. . 
Appct. . 
Appln. . 
Appln. . 
Applt. . 
Apprvd 
Arbn. 

Archbp. 

Art. 

Ass. Tax Case 
Assce. 

Assocn. 


for Attorney-General. 
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,, Admiralty. 

,, Affirmed. 

,, Affirming. 

,, Aktiengesellschaft ; Aktiebolaget ; Aktieselskabct. 
,, Anonymous. 
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„ Application. 
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,, Arbitration. 
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Dbtd. 
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Extd. . 
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„ Ecclesiastical Commissioners. 
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,, Exchequer Chamber. 

,, Ex panic. 

,, Exchequer. 
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Folld. 
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Eord Chancellor. 
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Eocal Government Board. 

Eord Justice. 

Eords Justices. 
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M. S. Act 
M. 8. & E. Ry. Co. 
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Mentd. . 

Met. Dist. Ry. Co. , 
Met. Ry. Co. . 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 
Mtge. 

Mtgee. . 

Mtgor. . 


,, Merchant Shipping Act. 

„ Manchester, Sheffield & Eincolnshire Railway Co. 
„ Magistrates. 

,, Mentioned. 

,, Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

,, Midland Great Western Railway Co. 

,, Midland Railway Co. 

„ Mortgage. 

,, Mortgagee. 

,, Mortgagor. 


N. B. Ry. Co. 
N. E. Ry. Co. 
N. F. . 

N. P. . 


„ North British Railway Co. 
,, North Eastern Railway Co. 
„ Not Followed. 

,, Nisi Prius. 


Ord. 

Overd. 


Order. 

Overruled. 
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for Privy Council. 

Petn* . • 

o 


: > 

Petition or Election Petition. 

Pltf. 

• 


»» 

Plaintiff. 

Q. B. Div. 

• 


! > 

Queen’s Bench Division. 

(piit ■ • • 



>» 

Queere. 

K. C. . . . 



»> 

Rural Council. 

R. D. C. 




Rural District Council. 

K, S. A, 



>> 

Rural Sanitary Authority, 

B. s. a 



9 » 

Revised Statutes of Canada. 

R. S. 0. 



»» 

Rules of the Supremo Court, 1883. 

Refd. • 




Referred. 

Regn. of Trade Mk. 



>» 

Registration of Trade Mark. 

Regr. of Trade Mks. 



»> 

Registrar of Trade Marks. 

Resp. 



?> 

Respondent. 

Restg. . 



»> 

Restoring. 

Revsd. . 



» > 

Reversed. 

Revsg. . 



it 

Reversing. 

Ry. Co. 




Rail, Co. or Railway Co. 

S. C. . 



it 

Same Case. 

8. 0. (name of colony following) 

99 

Supreme Court of a Colony. 

S. E. . . . 



j > 

Settled Estates. 

S. E. C. Ry. Co. . 



99 

South Eastern & Chatham Railway Co< 

8. E. Ry. Co. 




South Eastern Railway Co. 

8. P. 




Same Point. 

S.S. 




Steamship. 

Schod. 




Schedule. 

Sci. fa. 




Scire J act us. 

Sect- 




Section. 

Set. Band Act 




Settled Land Act. 

Sottlmt. 



9 * 

Settlement. 

8oc# • • • 

. 



Society. 

8oc. Anon. 



99 

Soci6t6 Anonyme, etc. 

Solr. 

• 


99 

Solicitor. 

Trade IMk, 



99 

Trade Mark. 

Tram. Co. 



99 

Tramways Company. 

E. C. - 



*9 

Urban Council. 

IT. D. 0. 



9 . 

Urban District Council. 

U. 8. A. 

• 



United States of America. 

Union Assmt. Com. 




Union Assessment (^)mmittee. 

Urban S. A . 

• 

• 

9, 

Urban Sanitary Authority, 

V.-C. . 

• 

« 

99 

Vice-Chancellor, 

Workmen’s Comp. Act 

• 

• 

• • 

Workmen’s Compensation Act. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of tiie annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as arc classified as 
“ lleferred to,” which come at the end of the group and are arranged hiter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows : — 

“ Appi^ied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

” Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

” Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

” Extonded ” (Extd.). — Compare “ Applied,” supra. 

“ Followed ” (FoUd.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

Not Followed ” (N.F.). — Compare “ Followed,” supra, to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where tho annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only whore the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Real Property. 
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Sect. 1.— APPLICATION OF RULES OF 
EVIDENCE. 

1. Civil & criminal trials distinguished.] — The 

principles of the laws of evidence are the same 
both m civil & crinunaJ trials, but in the latter 
. ®'PP|i®d so rigidly against accused as against 
^ trial. — R. v. Christie, [1914] A. C. 

54o ; 10 Cr. App. Rep. 141 ; sub nom. Public 
I rosecutions Director v. Christie, 83 L. .T. K. B. 
1097 ; 111 L. T. 220 ; 78 J. P. 321 ; 30 T. L. R. 
471 ; 58 Sol. Jo. 615 ; 24 Cox, O. C. 249, H. L. 

Bromley (1921), 14 

S* w R. V. C^umoek (1914), 111 h. T. 

Jeffery, [1915] 2 K. B. 702; R. v 
Alt^er (1915), 11 Or. App. liep. 243 ; R. v. Hall (IBIS), 
oia . 321; R. v. Smith (1915), 114 L. T. 

239; R. t). Boyy (1916), 12 Cr. App. Rep. 15 • R v 
^ ^ 

T**] policy of insurance, under- 

^ters insured the assured a jeweller, against loss 
^ or damage to jewellery arising from any cause 

dishonesty of 
^ the exclusive employment of the 
^ured. In an action upon the policy by the 
one of the underwriters the evidence 
^ tended to implicate 

ment of ^ ^ exclusive employ- j 

t of pltf. ; — Beld : (1 ) assuming the burden of ' 


Part I. — General Principles. 


proving a theft by pltf.’s servant to lie on deft., 
he might establish such a theft by evidence which 
possibly might not be admitted or sufficient to 
convict in a criminal prosecution ; (2) evidence of 
the servant’s bad character was not admissible. — 
Hurst V. Evans, [1917] 1 K. B. 352 ; 86 L. J. K. B. 
305 ; 116 L. T. 252 ; 33 T. L. R. 06. 

Annotations : — Oenerally, Mentd. Companla Maritima of 
Barcelona v. Wlshart (1918), 87 L. .T. K. B. 1027 : Munro. 
Brloe V, War Risks Assoon., I1918J 2 K. B, 78. 

3. In prize cases.] — The principle that this ct. 
in matters of prize is not bound by the ordinary 
rules of evidence has been too firmly established 
for a long time to be now questioned (Taird 
Sterndale, P.). — The Dirigo, The Hallingdal 
(1919), as reported in 121 L. T. 477 ; 35 T. L. R. 
633. 

Annotations : — ^Mentd. The Drottniug Sophia, (19201 P. 
200 ; The Kim, The BjOrnstJemo BjOmson, The Alfred 
Nobel, [1920] P. 319 ; Akt. Frosts Hudaflar v. Procurator- 
General, The Falk (1921), 90 L. J. P. 282 ; The Folk, 
etc., 119213 1 A. C. 787. 

See , generally , Prize Law. 

4. Coxnmerolal list.] — ^The judge charged with 
commercial business has no further power of 
dispensing with the technical rules of evidence 
than any other judge of the High Ot., the power 
of so doing being that conferred by R. 8. 0., 
Ord. 30, r. 7, which has no special reference to the 


PART I. SECT. 1. 

.Jd of OU ~r “»e 

rnles Justice is Invoked, the 

rules of evidence by which they are 


governed mnst be complied with, even 
though in doing bo some difflculties, 
dmy, and expense disproportionate t-o 
the amount sought to be recovered 
may be occasioned. — Kahabhai Gird- 


harbhai V . Alli Aebar Eajhani 
(1863). 1 Bom. 6.-— IND. 

b. — — .] — It Is not a valid 
objection t<» an award that the arbitra- 
tors have net acted In strict conformity 

c 2 
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Sect, 1. — Application cf rules of evidence. Sects, 2 
<& 3; Suh'secta, I & 2.] 

Commercial Ct. — Bakblein v. Chahtebbd Mer- 
cantile Bank, [1895] 2 Ch. 488 ; 05 L. J. Ch. 54 ; 
72 L. T. 850 ; 43 W. B. 692 ; 11 T. L. R. 475 ; 
89 Sol. Jo. 622 ; 1 Com. Cas. 96 ; 12 R. 581, C. A. 
AtmotaiioiM .'—Mentd. A.-Q. v. Wilson (1900), 83 Ju T. 569 ; 
Thompson v, Bath (1920), 124 L. T. 265. 

Evidence in criminal trials.] — See Criminal 
Law, Vol. XIV., pp. 358 et aeq. 


Sect. 2.— BY WHAT LAW ADMISSIBILITY 
GOVERNED. 

See, generally. Conflict op Laws, Vol. XI., 
pp. 488, 489. 

Secondary evidence of documents.] — See Part 
IV., Sect. 5, post. 


Sect. 3.-~NECESSITY FOR BEST EVIDENCE. 

Sub-sect. 1. — In General. 

6. General rule.] — The best evidence in posses- 
sion of the parties must bo produced. What 
may bo the nature of that best evidence must 
depend upon circumstances. In most cases the 
original must be the best evidence, but circum- 
stances may arise in which secondary evidence 
may bo the best (Jervis, O.J.). — MaoDonnell 
17. Evans (1852), 11 C. B. 930 ; 3 Car. & Kir. 51 ; 
21 L. J. C. P. 141 ; 18 L. T. O. S. 241 ; 16 J. P. 
88 ; 16 Jur. 103 ; 138 E. R. 742. 

Annotation : — Reid. Henman v. Loster (1862), 12 C. B. N. S. 
7 76. 

6. Primary Sc secondary evidence distinguished.] 

— I.,UCA8 V, Williams & Sons, No. 1043, post. 


SuB-SE(rr. 2. — As to Facts. 

7. Written records ot living person — As 
evidence of own acts.] — Books of account kept by 
shop-keeper liimself not allowed to bo road in 
evidence. — Sow'peh v, Bradfeild (1729), 1 Barn. 
K. B. 300 ; 94 E. R. 204. 

8. Person available as witness.] — 

A letter written by an agent or broker, by whom 
a contract has been made for the sale of goods, 
is not evidence where such agent or broker can be 
called as a witness. — Maesters v. Abraham 
(1795), 1 Esn. 376, N. P. 

Annotation : — Refd. Falrlle v. Hastings (1804), 10 Ves. 123. 

9 . trespass quare 

clausum fregit the defence was that M. P. was the 
owner of the locus in mio, & tliat deft, entered 
by the direction of M. P. : — Held : a declaration 


by M. P. made subsequent to the act complained 
of was inadmissible. 

M. P. ought to have been called as a witness 
(Wood, B.). — Garr v, Fletcher (1817), 2 Stark. 
71, N. P. 

AnnoicUion : — ^Beld. Morse r. Apperley (1840), 9 L. J. Ex. 61. 

10. -.] — In an action of 

trover, brought to recover the value of goods 
distrained, on the ground that deft, was not 
pltf.’s landlord, pltf. proved payment of rent to 
another person. Deft, tendered in evidence 
accounts rendered to him from pltf. : — Held : 
the accounts were not admissible in evidence, the 
person who rendered them being alive, Sc capable 
of being a witness, Sc not identified in interest 
with pltf. — S paroo V, Brown (1829), 9 B. &; O. 
935 ; 4 Man. Sc Ry. K. B. 638 ; 8 L. J. O. S. K. B. 
67 ; 109 E. R. 348. 

Annotations : — Befd. Woolway v. Rowe (1834), 1 Ad. & El. 
114 ; Me HoUand, Gregg v. Holland. [1002] 2 Ch. 360. 

11 . Person not available as witness.] 

— The entries of a person still living, against his 
interest, are not evidence between other parties ; 
though it be shown that he is abroad, having 
absconded from a criminal charge, & altogether 
out of the power of a party to produce him as a 
witness. — S tephen v, Gwenap (1831), 1 Mood. & 
R. 120, N. P. 

12. Action between strangers.] — 

Spargo V. Brown, No. 10, ante, 

13. .] — Stephen v. Gwenap, 

No. 11, ante, 

14. Entries against interest.] — 

Stephen v, Gwenap, No. 11, ante. 

Entries by deceased persons against interest, 
see Part II., Sect. 5, post, 

15 . Receipt.] — Receipts given by 

the parish clerk for the use of the vicar for small 
tithes, the handwriting of the parish clerk being 
proved, were rejected as evidence on the ground 
that the parish clerk was living Sc his agency for 
the vicar could not be inferred but must be 
proved. — T hompson v, Perryman (1832), You. 
598 ; 159 E. R. 1130. 

Annotation: — Mentd. Barnes v. Stuart (1834),! Y. & C. Ex. 
119. 

16. .] — The receipts of a 

steward or agent empowered to receive rents 
are not evidence against the principal, if the 
steward or agent can be produced as a witness. — • 
Gibbons v. Pattison (1834), 3 L. J. Ex. 138. 

17. ,] — Jones v. Pout^son 

(1843), 1 L. T. O. S. 231. 

18 . Shorthand notes of evidence at 

trial.] — A shorthand writer having been allowed 
to refer to his notes, os to the testimony of wit- 
nesses at the trial of the indictment : — Held : 
such evidence was improperly received, as the 
witnesses themselves ought to nave been called. — 
WiLLANS V. Taylor (1829), 6 Bing. 183 ; 3 Moo. Sc 


with the rules of evidence. — Surru 
V, Govindaoharyar (1887), I. L. R. 
11 Mad. 85.— IND. 


0 . Improper application.] — Ra» 
Las Saha v. Man Mahini Dasi (1871) 
7 B. L, R. App. 4.— IND. 


PART I. SECT. 3, SUB-SECT. 1. 

3 1. Cfmeral rule ,] — Whore pltf. Is 
diaappolntod in procuring teeumony, 
he should withdraw his reoord or take 
a nonsuit, dc deft., in the like case, 
should apply for a postponement. If, 
instead of so doing, he ohooses to go to 
trial upon weak or insulBoient evidence, 
be will not be relieved from an adverse 
verdict. — LoNOtTKirn. Oorpn. v. Oubb* 
man (1865), 24 V, O. R. 602.— CAN. 

6ii, ,1— A party to an action 


should produce all evidence necessary 
to establish his case, & the ct. udll not 

? Tant him a fresh trial in order to bring 
urthor evidence unless bo can prove 
that that evidence was unknown or 
irapo<i8ib]e of production at the date of 
the first trial or for some other particu- 
lar reason, as litigation would become 
unnecessarily prmonged & oppressive 
to the other parties to the action. — 
OliAiMBBa V. Fysu (1893), 1 Terr. L. R. 
434.— CAN. 

5 iii. .1 — ^Although there may 

not be direct evidence connecting an 
alleged material Irre^arlty in the 
publication or conduct of a sale under 
a deoi^ with the inadequacy of price 
at .Huoh a sale as cause & efleot, yet In 
order to enable the ct. to sot aside a 


sale there must be evidence of cir- 
oumstanccs which will warrant the 
necessary or at least reasonable infer- 
ence that the inadequacy of price at 
the sole was the result of the irregu- 
larity complained of. — Mahabir ]^r- 
HHAB Singh v. Dhanukphari Singh 
(1904). I. L. R. 31 Cal6. 815.— IND. 

d. Definition, ] — Positive evidence 
means evidence which goes expressly 
to the very point in question, & that 
which, if believed, proves the point 
without aid from inference or reasoning, 
as the testimony of an eye-witness to 
an ooourrenoe, as distin^iehed from 
indirect or circumstantial evldenoe. — • 

LEGAI. HbMBHBRANOBR V. jAATlUil, 

GHOSE (1913), I. L. R. 41 Calc. 173.— 

IND. 
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P. 350 ; 7 L. J. O. S. C. P. 250 ; 130 E. B. 1250 i 
subseqdenJt proceedings^ sitb nom. Taylor v 
WnxANS (1831), 2 B. & Ad, 845. 

AnnokUUms : — Mentd. Broad v. Ham (1839), 5 Bing. N. C. 

723 : Shufflebottom v. Allday (1867), 21 J.^P, 263; 

AbratH V, N. E. Ry. (1883). 11 Q. B. D. 440. 

Medical certificate,] — A painter 

claimed compensation for a strained heart. The 
doctor was subpoenaed, but did not attend, & 
three certificates, though objected to, were 
admitted in evidence by the judge, who awarded 
for the workman ; — Held : the certificates were 
inadmissible, &> as they must have influenced the 
mind of the judge, a new trial was necessary. — 
Kichards V. Sanders & Sons (1912), 5 B. W. C. C. 
352 C. A. 

— As evidence of procedure at meeting — 
Vestry meetings,] — See Ecclesiastical Law, Vol. 
XIX., p. 284, No. 729. 

Company meetings — ^Meetings of 

shareholders.] — Sec Companies, Vol. IV., pp. 66(5, 


581, 582, Nos. 3758, 3884, 3887, 3888, 3890. 

Meetings of directors.]- 


-Sce 


Companies, Vol. IV., pp. 471, 518, Nos. 3084, 
3398. 


See^ generally ^ Part II., Sect. 3, posU 

20. Declaration, statement or admission of 
living person.] — Where in an action by the indorsee 
of a bill, the defence is that deft, had settled it 
in account with the holder when due, & that 
pltf. took it after it became due, what was said 
by the person represented as the holder & indorsee 
when it became due, is not evidence ; ho should 
himself be called. — Duckham v. Wallis (1805), 5 
Esp. 251, N. P, 

21. .] — Healy V. Jacobs, No. 449, post. 

22. In action between strangers.] — A rated 

parishioner not being bound upon an appeal 
touching the settlement of a to give 

evidence against his own parish, the ox>posite 
parish may give evidence of his declarations as to 
the facts in issue, the weight due to which must 
depend upon his means of knowledge as to the 
facts so declared, & the genuineness of the declara- 
tions, to be collected from circumstances. — R. v, 
Hardwick (Inhabitants) (1809), 11 East, 578; 
103 E. R. 1129. 

Annotations : — Refd. Perham v. Raynal (1824), 2 Bingr. 306. 

Mentd. Il, v, Vickery (1848), 12 Q. B. 478 ; K. v, Potolierlni 

(1865), 7 Cox, C. C. 79. 

23. Not part of res gestae.] — A 

bond was given to A., B. & 0. by pltf. & deft., 
who were sureties for 1). Pltf. was obliged to pay 
the bond, & brought an action against his co- 
surety for contribution. A defence was set up, 
that the principal had iiaid money, specifically 
on account of this bond, to one of the obligees, 

that such obligee had carried it to the account 
of the bond : — Held : any declaration of the 


obligee, upon what account ho received the money, 
or how he had applied it, unless such declaration 
were made at the time of payment, was not 
evidence, & such obligee must be called as a 
witness. — Dunn v. Sleb (1816), Holt, N. P. 399, 

N. P. ; auibseqaent proceedings (1817), 1 Moore, 

O. P. 2. 

24. .] — In an action for slanderous 

words charging a baker with using adulterated 
flour, if the declaration allege as special damage 
that several persons, naming them, discontinued 
to take his bread, the person of whom they used 
to buy it cannot be asked what reason they gave 
for ceasing to take it any longer, but the persons 
themselves must be called to prove their motives. — 
Tilk V. Parsons (1825), 2 0. & P. 201, N. P. 

25. .] — In an action by the first 

indorsee against the acceptor of a bill of exchange, 
the declarations of the drawer made before in- 
dorsement, showing that the acceptor received 
no value for his acceptance, cannot be admitted 
in evidence, if the drawer be living at the time of 
the trial, because in such case he might be called 
as a witness. — Hedger v, Horton (1827), 3 
C. & P, 179, N. P. 

26. Declaration of bankrupt.] — 

In trespass against the sherilf &; an execution 
creditor for seizing goods of A., which plHs. 
claimed as assignees under a joint commission 
against A. &, B., pltfs., in support of the joint 
commission, gave evidence of acts & declarations 
of B., for the purpose of showing that he had 
become bkpt. : — Held : this evidence was in- 
admissible. — Bernasconi V, Farkbrothbr (1832), 
3 B. & Ad. 372 ; 110 E. R. 140. 

Annotation : — Mentd. Wilton v. Chambora (1836), 1 Har. & 

W. 116. 

See, further. Bankruptcy, Vol. IV., pp. 510 
et seq, 

27. .] — A. was clerk to B. from the 

year 1829. In 1832, C. gave a bond for the faithful 
conduct of A. as such clerk. After that, B. 
dismissed A., & after his dismissal A. made an 
admission of various sums that ho had not 
accounted for. In an action on the bond : — 
Held : this admission was not evidence against 
O., as A. was living at the time of the trial, ^ 
might have been called as a witness. — Smith v, 
Whittingham (1833), 6 C. & P. 78. 

Annotation .—Reid. Carmarthen Cardigan Ky. v. Man- 

ohoeter & MUford lly. (1873), L. R. 8 C. P. 685. 

28. .] — A witness, at the request of 

deft., called several times at the house of pltf., 
whom he saw twice, on the subject of a bill of 
exchange ; on the last occasion he saw a servant, 
who stated that her master was within & wont 
into the house as if for the purpose of delivering 
the message wliich had been given, when, in a 


PART I. SECT. 8, SUB-SECT. 2. 

20 1. Declaraiiant staiemerU or at 
! ^ living person.] — On 

petition for divorce on the ground thi 
r^p. had been guilty of rape, , tl 
oSon^ mu^ be proved by the perso 
cominltted, bi 
^ tti-keax in camera.- 
esT^US (1908), 4 Taa. L. 1 

^ AseUllANC 
(1866), 25 U. C, R. 431.— CAN. 

— •P-Pltf. sent a telegrai 
I? 1mm Hamilton, addressed I 

by defts.. which he he 
^ The term 

moeiyed the message, wore that the o 


would not be liable for mistakes or 
delays in the delivery of uiirepeatod 
messages, beyond the amount received 
for sending them ; & tho oo. is 

hereby made the agent of the sender, 
without liability, to forward any 
inessago over the lines of any other co. 
when necessary to reach its destina- 
tion." Pltf. sued defts., alleging that 
tho message was never w^colved, fic that 
by defts.’ neglect to deliver it he hod 
lost the sale of certain wheat to wlilch 
it related. Defts.’ line terminated 
at Bullalo, where such messages wore 
transferred to the Atlantic & Pacihe 
Telegraph Co. H. having died, his 
clerk was called, who stated that he 
knew his business transactions that this 
message had not been received by H. ; 
Sc that he inquired of the Atlantic Sc 
Pacific Telegraph Co., Sc was told that 
they had not received it cither : — • 


Held : tho evidence was insufliclent to 
show the non-transmission of the m<.*8- 
soge, & some one from tho oflBce of tho 
Atlontio & Paclflo Co. or of defts, 
should have been called. — Baxter e. 
Dominion TKLKORAim Co. (1876), 37 
U. C. K. 470.— CAN. 

20 iv. .] — On a question of de- 
murrage & damages tho log-book was 
referred to : — Held : the best way was 
to call those acquainted with the 
facts. — W ight v. Liddel (1829), 6 
Murr. 36.-HBCOT. 

0 . Criminal assault — Age of child.] 
— It is not for the Crown to show that 
tho evidence which is adduced as to the 
ago of a child. In a case of oriminal 
assault, is the best evidence prootuable. 
— R. V. Hoboood (1884), 18 S. A. L. R. 
123.— AUS. 
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Evidence. 


Sect* 8. — NeceesUy for heat evideftce 
^8. Sect, 4; Svb-aeci. 1.) 
few momente, she returned & delivered an answer 
to that mess^e t — Jffeld : it was not competent 
to deft, to prove that answer to the message in 
any other manner than by the oath of the servant, 
as she alone could swear to its correctness- — 
Simmons v. Payne (1847), 10 L. T, O. 8. 190. 

Evidence given by witness In former pro- 
ceedings— -Witness unavailable.]— /S’ec Nos. 1055, 
1060, post 

In criminal cases— Forgery of signature — 
Signature in name of fictitious person.] — See 
Criminal Law, Vol. XV., p. 1047, Noe. 11,804- 
11,811. 

29. Sale by broker — Entry in broker’s book.] 

‘ — Where a broker effects a sale between two 
parties the bought & sold notes delivered to them, 
&> not the entry in his book, are the proper 
evidence of the contract. — Thornton v. Mbux 
( 1827), Mood. & M, 43, N. P. 

Siovewrlght tJ. Archibald (1851), 17 

30. Infringement of copyright by cinemato- 
graph nim— Whether production of film neces- 
sary.] — Pltf.^ claimed an injunction restraining 
dofts. from infringing, by moans of a cinemato- 
graph film, her copyright in a novel of which she 
was the author. 

pit^pei* mode of proving a cinematograph 
fiJjn is by the evidence of a witness who has seen 
a reproduction of the film, not by the production 
of the film itself. 

I think the proposed evidence is not secondary 
evidence & is admissible, & being available is the 
only kind of e\’idence that in strictness can be 
given. The film itself is not primary evidence. 

1 do not see how the infringement of a dramatic 
performance can be proved except by witnesses 
who have seen it (Vounoer, J.}.— Glyn v. 
Western I^ature Film Oo. (1915), as reported 
m 85 L. ,T. Oh. 201 ; 114 L. T. 364. 

31. Fact of speaking In House of Commons.] 
—It was proved in the present case that on five 
days deft, spoke in the House of Commons. At 
first pltf. attempted to prove this by producing 
volumes of the official debates of the House of 
Commons, commonly called ‘‘ Hansard,” but 
1 refused to receive these as evidence. The five 
occasions I have referred to were tlien spoken to 
by calling the shorthand writers of the staff of 
Hansard who pmduced their original shorthand 
notes of deft.’s speeches & who stated that they 
knew and identified deft, as having made from his 
place in the House of Commons the speeches that 
they reported. Inasmuch as by the custom of 
Parliament & the Standing Orders of the House 
of Commons a member desiring to address the 
House must rise in his place & address fiis observa- 
tion to the Speaker, I do not think that better 
evidence of a member sitting in the House on a 


Sub-eee/s, 2 i particular day could be given 

haying on that day addiesied the House {Lk>w, J.)* 
— Tbanton V* Abtor (1917), 88 T. L. H- 389* 


Sub-sect. 3. — Of Contents of Documents. 
See Part IV., Sect. 5, post 


Sect. 4.— FUNCTIONS OF JUDGE AND JURY- 
QUESTIONS OF LAW AND FACT. 

Sub-sect. 1. — In General. 

82. Duty of Judge.] — (1) If the evidence 
offered at the trial, by either party, is evidence 
by law admissible for the determination of the 
question before a jury, the judge is bound to lay 
it before them, & to call upon them to decide upon 
the effect of such evidence ; but (2) whether 
such evidence, when offered, is of that character & 
description which makes it admissible by law, is 
a question which is for the determination of the 
judge alone, & is left solely to his decision (Tinual, 
O.J.). — Lewis V. Marshall (1844), 7 Man. & G. 
720 j 8 Scott, N. n. 477 ; 13 L. J. 0. P. 193 ; 3 
L. T. O. S. 261 ; 8 Jur. 848 ; 135 E. R. 293. 
Annotations : — As to (2) Retd. Hutchinson v. Tatham (1873), 
i2 L. J. C. P. 260. Generallt/, Mentd. Spartall v. Boricoko 

n lO O. B. 212; Kli'chnor v. voims (1859), 12 
». C. C. 361. 

33. .] There cannot be a nonsuit if 

there is any issue on which there is evidence for 
the jury, & pltf. declines to withdraw it from 
them.— P aule v . Goding (1861), 2 F. & F. 585, 
N. P. 

34. .] — ^With regipd to many matters of 

fact in common life, the jury may well be supreme 
judges, & there never was a more salutary part of 
our law than making them supreme judges as to 
what they consider the proper inference from the 
evidence brought before them, in matters of 
ordinary life, mercantile transactions & the course 
of business ; but when the matter that is offered 
them in evidence is something in the nature of these 
royal grants, the cts. of law, for many centuries, 
have been in the habit of putting an interpretation 
upon them, & though the line of demarcation 
between where the province of the judge ends & 
the province of the jury begins ought to oe clearly 
marked ; & although the effect of these presump- 
tions is for the jury, not for the judge, still it is 
one of those presumptions as to which if I was 
upon the jury, I shoxild consider that the judge 
was much more likely to have a clear notion of the 
legal effect according to the laws & customs of 
England than if he interpreted the oral evidence 
of witnesses before him, on any of the more 
common transactions of life (Erle, O.J.). — 
Le Strange v. Rowe (1866), 4 F. So F. 1048, N. P. 
85, ,] — When there is a case tried before 


PART I. SECT, 4. SUB-SECT. 1. 

*91. putu u/Judffe.h-An teeae of 
cru^y In a suit for dteeoluMoa of 
umrrtaffo should not be loft to the 
Jury, it Is a Question for the judio 
alone whether there baa been such 
* NiciToison 
(9) (1888), 9 N. 8. W. L. H. (D.) 7 ; 
5 N. B. W. W. N. 2i.-AUS. * 

MoRRAy 

(1889), 15 V. L. R. no.— AUS. 

t i®*Qwe«Uon for Uie 

luose, whether pltf. has made out a 
to entitle him to spo 


J — I** i* i^ho duty of tlio 

Juw to determine whether there la 
Bttuioient primd facie evidence of felony 
to render a proacKiution necessary.— 
P^Ev.U‘AtooN (1840). 1 Kerr. 111.— 

vANe 

88 V. ^.1— Inchrs V. Fooo Sc 

DowLiNa (1870). 3 Han. 149.— CAN. 

88 vi.^ .1 — Forkkst V. Almok 

(1 878). 3 R. & C. 1 10.— CAN. 

38 vii. .) — A verdict entered by 

the indge inoonaistent with the Sndln^ 
of the jury on fact set aside. — OiticiaH- 
TON e. Bpinnky (1886), 19 N. S. R. 
(7 R. & G.) 102; 7 C.L. T. 

88 viU. — — , }-~Where questions of 
fact ate submlttod to the Jury by the 


presiding Judge which amply cover all 
the issues raued by the pleadings. Sc 
leave nothing necessary to be aeter- 
mlned afterwards to settle the Issues 
of fact Involved in the pleadings, he 
may decline to put any further 
questions. — D es Barres v. Bau. 
g888), 80 N. S. R. (8 R, & Q.) 483,— 

32 lx. ^.1 — Tutri^'ing a question of 

fact, no Judge is JuHin^ in aeUng 
principally on his own knowled^ & 
belief, or public rumour. Sc VAthout 
suffloient legal evidence.— Magrotm 
Bbbxb V. Bcaiuci&B Khan (1867), 
JW. R. 37; a Moo. Ind. App. 918.— 
mo. 



''23 


ii fiidge juiry^ & ihxm Mia&B taij 

o| la^w mixed with the facte, the duty 
of the judge ia to give a dij^ectiou upon the law 
to the iutyk so far ae to make them undmtsoid 
the law ae nearing upon the factel IB'arther than 
that it ia not necesaarv for him to go. — ^P bxjobntiai. 
AssttbancB Oo. V. iSoicoNOS (1877), 2 App. Cas* 
487, H. h. 

3 g, Burden of proof.] — ^Burden of proof al- 
ways remains the same as a matter of law. But 
while the learned judge has to direct a jury upon 
the burden of proof, as a matter of law, 1 take it not 
to be the duty of a learned judge imder any circum- 
stances to direct the jury as to the question of 
the burden of proof as to a matter of fact ; that is 
a question for the jury, & beyond deciding the 
question which a judge must always decide, 
namely, whether there is any evidence at all to 
go to the jury, it seems to mo on questions of fact 
the province of the learned judge does not entitle 
him to go (Thesiger, L.J.). — Pickup v. Thames 
Insurance Oo. (1878), 3 Q. B. D. 694 ; 47 

L. J. Q. B. 740 ; 39 L. T. 341 ; 26 W. II. 080 ; 4 
Asp. M. L. O. 43, O. A. 

Annoiaiions : — Mentd. AJum Goolam Hobsou u. Union 
Marine luce., Hajoo Cossiin Jooeub v. Ajum Goolam 
HoaHcii, 11901] A. C. 362 ; Lindsay v. Klein, The Taijaua, 
11911] A. C. 194. 


37. 


-.] — W^iether" there is reasonable evi- 


dence to be left to the jury of negligence occasioning 
the injury complained of, is a question for the 
judge. It is for the jury to say whether, <& how 
far, the evidence is to bo believed. 

J. was a passenger by a railway ; the carriage 
in which he rode was full. At station G. three 
persons forced themselves in, & were obliged to 
stand. There was no evidence that a complaint 
on this matter had been made to the railway 
officials, or that they knew of the fact. At station 
P. some other persons opened the door of the 
carriage, shut it again, & went away. There was, 
afterwards, a rush on the platform, & other per- 
sons opened the door of the carriage. J. stood 
up to prevent their entering, the train moved ; 
J., to save himself from falling, put his hand upon 
the edge of the door of the carriage ; at that 
moment a railway porter came up, pushed away 
the persons trying & got in, & slammed the door 
to, m doing wmch J.’s thumb was caught & 
crushed ; — Meld : this evidence did not establish 
such negligence on the part of the co. as could bo 
said to have occctsioned the mischief, & the Judge 
ought so to have directed the jury. — ^Metropolitan 
By. Co. v. Jackson (1877), 3 App, Cas. 193 ; 47 
L. J. Q. B. 303 ; 37 B. T. 679 ; 42 J. P. 420 ; 
«u6 nom. Jackson v. Metropolitan By. Co., 
26 W. R. 176, H, L. 

Aniw^ioTis :—ConMd. Maddox r. L. C. & D. By. (1878), 
38 L. T. 458 ; Leaver v, Pontypridd U. D. C, (1910), 
25 J. P. 26 ; Banbury v. of Montreal, [1918] A. O. 

626. Eeld. Flnegan tJ. L. & N. W. Ry. (1889), 53 J. P. 
663 ; Brearley r. L. & N. W. Hy. (1899), 16 T. L. R. 237 ; 
Toronto Ry. v. King, [1908] A. O. 260 ; Everett v. Grif- 
fiths, [1921] 1 A. O. 631. Mentd. Dublin. Wicklow 8c 
Wexford Ry. e. Slattery (1878), 3 App. Cas. 1165: Davey 
S- W. Ry. (1883), 11 Q. B. D. 213; Wrlffht v. 
Mid. Ry. (1884), 61 L. T. 639 ; BuUner v. L. C. & D. Ry. 


a$S8), 1 T. L. R. m; Jonoa t>. q. W. Ry. (1886), 1 

J ri » f’&A 

G*' w« Ry.j (18931 1 (^. B. 469 ; Benson e, iSimees Ry. 
(1908). 88 L T. ads : Bradley i?: WaUaoea, (1918) SK/B. 
689 ; Jones v. Canadian Paoiflo Ry. (1013), 83 L. J. P. C. 
13; Papworth o. Battersea B. 0. (1914), 79 J. P. 105 ; 
Canadian Pacific Ry. v, Fr6ohetto, [1916] A, C. 871 : 
Craig V. Glasgow Oorpn. (1919), 35 T. L. R. 814. 


88. Question of law.] — A , pltf . in quare impediU 
after tracing his title through various stops, S& 
averr^ the death of W,, who had been shown to 
be a joint tenant with pltf. of a term of years in 
an advowson, alleged, “ Whereupon dc whereby 
pltf. became & still is possessed of the advowson 
as of an advowson in gross for the remainder of 
the term so theretofore granted ; deft, pleaded, 
that he, as bishop of M., was seised of the advowson 
in gross in right of his see, without this, that pltf. 
was possessed of the advowson in manner Sn form 
as pltf. had alleged : — Held : a fine of the advow- 
son in question levied in 1685 by one whoso estate 
pltf. had, was not admissible in evidence under 
this or any similar issue, &; if received, it ought 
not to be left to a jury to say whether it barred 
the action of quarc impedit. 

With respect to the question whether, if the 
fine were Wiceived in evidence, it ought to bo left 
to the jury to say, whether it banned the action 
of quare impeditf wo all think that the legal elloct 
of such fine as a bar to the action of quarc impedit 
I is a matter of law merely, & not in any way a 
matter of fact ; & consequently the judge who 
tried the cause, should state to the jury whether 
in point of law the fine had that effect, or 
what other effect, on the rights of the litigant 
parties, upon the general & acknowledged principle, 
“ ad queaiionem juris non respondent juratores ” 
(Tindal, C.J.). — Meath (Bp.) t\ Winchester 
(Maiiquess) (1836), 3 Bing. N. C. 183 ; 10 Bli. 
N. S. 330 ; 4 01. & Fin. 416 ; 3 Scott, 661 ; 132 
E. R. 380, H. L. 

Annotationa : — ^Reld. Carr v. Mostyn (1850), 19 L. J. Ex. 

249. Mentd. Wright v. Doe d. Tatham (1837), 7 Ad. & 

El. 313 ; Doe d. Neale v, SamploB (^1838), 8 Ad. & El, 151 ; 

Croughton v. Blake (1843), 12 M. 6c W. 205 ; Doe d. 

Jacobs V. Phillips (1845), 8 Q. B. 158 ; R. v. Kenilworth 

(1845), 7 Q. B. 642 ; Sturgoon v. Wingfield (1846), 16 

M. & W. 224 ; Cooke v. Blake (1847), 1 Exch. 220 ; 

1)00 d. Shrewsbury & Alien v. Keeling (1848). 17 L. J. Q. B. 

199; Potoz V, Glossop (1848), 2 Exch. 191; Vigors v. 

St. Pauls (1849), 14 Jur. 1017 ; Doo d. Arundel v. Fowler 

(1850), 14 Q. B. 700 ; Parry v, Thomas (1850), 5 Exch. 

37; It. V. St. Mary's, Islington Overseers (1852), 16 

J. r. 760 ; Doed. Guttridge v. Sowerby (I860), 7 O. B. N. S. 

599 ; R. V. Mytton (I860), 2 E. & E. 657 ; Carlisle v. 

Whaley (1867), L. R. 2 H. L. 391; Oaloraft v. Guest 

(1898), 78 L. T. 283. 

39. Interpretation of royal grant.] — L e 

Strange v. Rowe, No. 34, ante, 

40. Question of fact.] — Tiuer r. IjITtleton 
{circa 1616), 1 Brownl. 36 ; 123 E. B. 049. 

41. .] — Le Strange v. Rowe, No. 34, ante. 

42. Where no conflict of evidence — Cumu- 

lative facts amounting to proof.] — Semble .; when 
a number of facts, which singly may be ambiguous, 
amount collectively to an unequivocal proof of a 
fact, e.g. the surrender of a term, a judge is not 


88 i. Question of law .] — ^The quei 
tion whether there is snfidoient evideno 
question for the judge, i 
sho^d not be left to the jury.- 
& G3G). Ann. M 

« ^ of fad.] — STiMPSO: 

« Nova Sooti 
as. Co. (1873), 9 N. S. R. 184.— CAW 

^ U. — ^.^The question in thi 

*bnpl/ one of fact. Sc the jur 
“•▼^Ing found for pl^, the ot. refuse 


to sot the verdict aside. — O'M uixin 
r. MoDonaU) (1876), 10 N. S. R. 
(1 R. & C.) 46.— CAW. 

40 ill. .) — ^McLkt.TjAN V. Nokth 

British Sc Mkrtantilk Insukan(?k 
CO. (1891), 21 N. B. R. 288 ; 30 

N. D. 11. 363.— CAN. 

40 Iv. .1 — Weight should not be 

attached to the finding of the trial 
judge on a question of loot where the 
veasoDs given disclose erroneous judg- 
ment In weighing the testimony. — 


ZWIOKKR V. ZwiCKER (1900), 33 N. R. 
284 ; rctJSd., 29 S. C. R. 627.- CAN, 


40 V. .] — Where the steno- 
graphic report of the evidence taken at 
a trial cannot be obtained, Sc the only 
report ot the evidonoo available to the 
appeal ct. are the notes of the trial 
Judge, his findirM?s of fact should be 
taken as praoticaliy conclusive, unless 
Ids notes themselves Show that ho was 
In error. — ^McCord v. Ai 3 krta Sc 
Great Waterways Ry. Oo., [19181 
3 W.W.R. 622 ; 49 D. L. R. 696.— CAN. 
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of law and fact ; Stw^aecta, 1 2.] 

bound to submit them formally to a jury, unless 
counsel expressly desires it. — Reeve v. Bird 
(1834), 1 Or. M. & R. 31 ; 4 Tyr. 612 ; 3 L. J. Ex. 
282 ; 149 E. R. 980. 

43, Pact uncontradlcted.] — AVhere 

a fact is distinctly sworn to upon a trial, which is 
not contradicted by other evidence, & there is no 
doubt cast upon the credibility of the witnes^s 
who attest it, the judge need not take the opinion 
of the jury upon it, though he may be requested 
to do so. — Michell V. Williams (1843), 11 
M. & W. 205 ; 12 L. J. Ex. 193 ; 152 E. R. 777. 
AnnoiaHon : — Consd. Fraucr r. HIU (1853), 1 C. L. II. 7. 

44, Evidence admitting of two 

constructions.] — Whenever facts, which are not 
in conflict, admit of two reasonable constructions, 
one in favour of pltf. &> the other in favour of 
deft., it is for the jury, & not for the judge, to 
draw the inference (Bowen, J.). — ^BnowN v. 
Great Western Ry. Co. (1885), 1 T. L. R. 614, 
0. A. 

45, By request of counsel.]— Reeve 

v. Bird, No. 42, ante, 

4 $. ,] — Michell V,, Williams, 

No. 43, ante, 

47. Where evidence conflicting.] — Where 

there is conflicting evidence on a question of fact, 
whatever may be the opinion of the judge who 
tries the cause as to the value of that evidence, 
he must leave the consideration of it for the decision 
of the jury. — Dublin, Wicklow & Wexford Ry. 
Oo. V, Slattery (1878), 3 App. Oas. 1155; 39 
L. T. 865 ; 43 J. P. 68 ; 27 W. K. 191, II. L. 

Annotations : — Consd. Davey v. L. & S. W. By. (1883), 12 
Q. B. D. 70 ; Bottany v. Waiiie (1885), 1 T. L. It. 588 ; 


Wright V, Mid. Uy. (1885), 1 T. L. 11. 406, Wakelin v, 
L. & S. W. Ry. (1886), 12 App. Gas. 41. JPolld. Jinc^ 
V, L. & N. W. Ry. (1889), 63 J. P. 663. Com. Smith v, 

S. E. Ry., [1896] 1 Q. B. 178 ; Cuteforth v, Johnson, 

N. E. Ry., Third Parties (1913), 108 L. T. 138 ; Banbury 

V, Bank of Montreal, [1918] A. C. 626. Refd. v. 

Mid. Ry. (1880), 43 L. T. 381; WiUlanw v. WWttaU 
(1885), 2 T. L. R. 165 ; Bentley v. L. & Y. Ry. (1886). 3 

T. L. R. 196 ; Cohen v. Met. Ry. (1890), 6 T. L. R. 146 ; 
Toronto Ry. v. King, [1908] A. C. 260 ; Norman v. 

O. W. Ry., (1915) 1 K. B. 684 ; Everett v, Griffiths, 
[1921J 1 A. 0. 631. Mentd. McKay v. MoNfi^y (1879), 
41 L. T. 230 1 Lowery v. Walker, [1910] 1 K. B. 173 ; 
Grand Trunk v, McAlpino, (19131 A. C. 838 ; Canadian 
Paciflo Ry. ». Frtchette, 11915] A. C. 871 ; Paul tj. G. E. 
Ry. (1920), 36 T. L. U. Ui. 

48, .] — Where there is conflicting 

evidence on a question of fact, whatever may be 
the opinion of the judge who tries the cause as 
to the value of that evidence, he must leave the 
consideration of it for the consideration of the 
jury. — Finegan v, London & North Western 
Ry. Co. (1889), 53 J. P. 663 ; 5 T. L. R. 598. 

49, Where evidence wholly In writing.] 

— Each of these questions, being one of fact, is 
for the jury, unless the evidence on either of them 
should consist of written documents only, in which 
case it must be determined by the ct. (Patteson, 


J.). — ^Ashpitel V, Sercombe (1850), 5 Exch. 147 ; 
6 Ry. & Can. Cas. 224 ; 19 L. ,T. Ex. 82 ; 14 
L. T. O. 8. 448 ; 155 E. R. 03, Ex. Ch. 

Annotations .—Mentd. Watts v, Salter (1850). 20 L. J. C. P. 
43 ; Re Direct Birmingham, Oxford, Reading & Brighton 
Ry., Capper’s Case (1851), 1 Sim. N. 8. 178 ; Re Direct 
Birmln^am, Reading & Brighton Ry., Slchell’s Case 
(1851), 1 Sim. N. S. 187 ; Johnson v, Goslett (1857), 4 
Jur. N. S. 50. 


60. .] — When the circumstance of 

an engagement & dismissal are all proved by 
written documents in evidence, the question 
becomes one for the decision of the ct. & not for 
the jury. — Morgan v. Savin (1867), 16 L. T. 333, 
N. 1\ ; subsequent proceedings y 16 Ij. T. 457. 


47 1. Where evidence conflicting. ] 

— Adultery was sought to he proved 
by the aamission of resp., that co- 
resp. had had IntercourHO with her, 
but forcibly & against her will. 
I’roof was mvon that aftor the Intcr- 
c'ourse she nad lieen on friendly tomis 
with co-roap.,&; had said nothing about 
same to persons In the house. The 
jury liavlng found iwiultory against 
resp. on this evidence : — Held : they 
were warranted In so doing. — F aulk- 
ner V. Faulkner (1869), 3 a. A. L. R. 
140.— AUS. 

47 II. Where A. sold 

& doUvorod timber to B. subject to 
I'o-survoy by S., & it appeared that 
there were two S.’s — I/cla : the judge 
put It rightly to the jury to find which 
of the two S.’s the parties intended by 
their ag^ment. — iIankin v, Emery 
(1838)rBor. 507.— CAN. 

47 ill. .3 — ^Ruleto sot aside 

a verdict for dofts. in an action tried 
before a judge without a Jury dis- 
oharged with costs where there was a 
oonfllot of testimony on the main 
question on which pltf.’s right to 
recover depended. & no clear pre- 
ponderanoe of evidence for pltf. — 
BOWEN V. Troop (1870), 1 R. &; G. 
137.— CAN. 

47 Iv. .]— Where pltf. 

proved a trespass committed by deft., 
oc t^en called a witness, whose ovldenoe, 
if true, showed that no trespass had 
been committed ; — Held : the question 
should be submitted to the Jury. — 
Getoheli. V, Burcuill (1883), 22 
N. B. R. 631.— CAN. 


47 V. .] — The case, being 

one In which there was obscurity & 
evidence of a contradictory character, 
was peculiarly one for the consideration 
of the Jury, Sc upon whioh they were 
osp^ally oompetent to pass. — ^M cLeod 

o. INBUIUMCE Co. OF NORTH AMERICA 
(1808). 80 N. S. R. 480 ; 29 S. C. R. 


449.— CAN. 

47 vi. .1 — ^Whero the bur- 

den of proving a promise to pay was 
upon pltf. & the evidence on the point 
was contradictory & unsatisfactory, 
the finding of the trial judge was set 
aside. — C raio v. Matueson (1900), 
32 N. S. R. 452.— CAN. 

47 vil. — — .] — Sawyer-Massey 

Co. e. Hoporon (1909), 18 O. L. R. 
333 ; 13 (L W. R. 980.— CAN. 

49 I. Evidence wholly in writ- 

ing.] — -Ha^eu. V. Dyar (1877), 11 
N. 8. R, (2 R. & C.) 36.— CAN. 

f. Performance of contract.'] 

— It Is a question for the jury whether 
a contract lias been reasonably per- 
formed, & a judge is only entitled to 
nonsuit pltf., if the facts are such that 
there would be a consensus of opinion 
amongst all men of w'oll balanced 
minds that the alleged i>erfonnanoo is 
not a reasonable one. — Mack v. 
McPhjllamy (1889), 10 N. S. W. L. R. 
187 ; 6 N. 8. W. W. N. 40.— AU8. 

g. Fraud,] — Where a ques- 

tion of fraud arises on a bill of sale to a 
creditor, it is exclusively for the con- 
sideration of the Junr,— T arratt r. 
Sawyer (1835), 1 Thom., 2nd od. 
46.— CAN. 

h. .1 — On a question, 

whether the sale of a horse was fraudu- 
lent or not, the jury having decided in 
the negative, the ot. refused to disturb 
the verdict ; the question having been 
left broadly to the Jury upon evidence 
which was reconcilable with either view 
of the case. — L ittle e. Johnson (1842), 
1 Kerr, 496,— CAN, 

It. — ^ .) — The question of 

fraud on a policy of Insurance is one 
for the jury. — Rice v. Provincial 
Insurance Co. (1858). 7 C. P, 648. — 
CAN. 

1. .J — cann r. Imperial 


Fire Insurance Co. (1875), 1 R. & C* 
240.— CAN. 

m. Agency. ] — The question 

of agency is a question of fact for the 
jury. — De Blaquikre v. Becker 
(1859), 8 C. P. 167.— CAN. 

n. .1 — Cooper v. Black - 

lock (1880), 5 A. R. 535.— CAN. 

o. Plea of non est fadum.] — 

To a sci. fa. on a Crown bond. deft, 
pleaded non cat factum : — Held : it 
was a question for the jury upon the 
Issue raised, whether defts. had 
executed the bond or not. — R. v, 
Robertoon (1864), 6 AU. 113.— CAN. 

p. ■ — ^ — > Weight of evidence.) — 
C. brought his clerks to R.’s hotel & 
engaged board for them, & said ho 
would bo responsible for payment. 
R. kept separate accounts with the 
clerks & made monthly settlements 
with them, but the balances were never 
charged against C. R. settled with 
C. for his own board after all the 
clerks had left, without making any 
claim on him for payment of the 
amount duo for the clerks* board. 
The jury found that the credit was 
given to C. : — Held: the question as to 
whom the credit was riven was 
properly left to the jury, but that their 
finding was against tlio weiglit of 
evidence, & there should be a now 
trial. — 'Raymond v. Cummings (1877), 
I P. & B. 544.— CAN. 

g. — — . .3 — jji an action for 

damages to pltf.’s mill proi>erty & 

S rivllege by a dam erected lower down 
tie stream, & the diversion of a brook 
in such a manner as to raise the sur- 
face of the water in the pool below 
pltf.’s mill & so interfere with the 
working of his mill wheel, the jury 
found for deft. The judge viho tried 
the cause after a lengthy analysis of 
the evidence concluded that there was 
not a single material fact in the case 
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51. Mixed law & fact.] — Prudential Assur- 
ance Co. V. Edmonds, No. 36, ante, 

52. .] — Byder V. WoMBWEix, No. 65, post 

53. Power of court to draw inferences of 
fact.] — Upon a special case, though the ct. will, 
by consent of the parties, take upon themselves 
to draw inferences from the facts agreed upon, they 
will not do so where there are questions of fact 
to be decided upon the conflicting testimony of 
witnesses whose credit is made matter of question. 
— Brockbank V, Anderson (1814), 7 Man. & G. 
295 ; 7 Scott, N. R. 813 ; 13 L. J. C. P. 102 ; 2 
L. T. O. S. 458 ; 135 E. B. 124. 

54. At what stage evidence to be produced.] — 
It is in the discretion of the judge, subject to the 
i-eviewal of the ct., to determine in what stage of 
the cause evidence may be produced. 

In trespass for false imprisonment deft, pleaded, 
that pltf. had stolen deft.’s chaff ; he further 
pleaded that liis chaff had been stolen, & that he 
had reasonable ground to suspect pltf. Pltf. 
gave evidence, in the first ’ instance, to account 
for her possession of chaff. Deft.’s witnesses 
proved that the chaff in pltf.’s possession was 
similar in quality to that lost by deft., inter alia, 
that in both there was linseed : — Held : the judge 
had rightly exercised his discretion in allowing 
pltf. to call a witness in reply to account for the 
presence of linseed in the chaff found in pltf.’s 


possession. — ^Wright v, Willoox (1850), 9 0. B. 
650 ; 19 L. J. 0. P. 333 ; 15 L. T. O. S. 228 ; 14 
Jur. 746 ; 137 E. B. 1047. 

AnnoicUions : — Consd. Shaw v. Book (1853). 8 Exch. 392. 
Apld. Adair v. YouQff (1879). 40 L. T. 61. Conid. Meiolaron 
V, Davis (1800), 6 T. L. R, 372 ; R. v. Crippon, 119111 1 
K. B. 149. Bald. Penn v. Jack (1866), 14 L. T. 495. 
Whether any evidence to go to Jiury .] — See 
Sub-sect. 2, post 


Sub-sect. 2. — Whether any Evidence ih) go 
TO Jury. 

55. Duty of Judge.] — Whether an article is 
“ necessary ” for an infant not only in the 
sense of being necessary for. the support of 
life, but as fit to maintain him in the station of 
life in which he is, is a mixed question of law 
& fact, the latter to be determined by the jury 
subject to the control of the ct. ; but there is 
in every case, & not merely in those arising on 
a plea of infancy, a preliminary question, which is 
one of law, namely, whether there is any evidence 
on which the jury could properly find the question 
for the party on whom the onus of proof lies. If 
there is not, the judge ought to withdraw the 
question from the jury, & direct a nonsuit, if the 
onus is on pltf., or a verdict for pltf., if the onus 
is on deft. — Ryder v. Wombwell (1868), L. B. 4 


in favour of pltf., which was not con- 
cliisivoly shown by the witnesses for 
the defence : — Held : the verdict 
must bo set aside, as the conclusion 
arrived at by the jury was not a con- 
clusion at which reasonable men ou^ht 
1-0 have arrived on the evidence before 
them, & tlioy had decided the issues 
submitted to thorn without eriving 
sufftcient weight to tho uuoontradicted 
testimony in favor of pltf. — Dwyek 
r. Gasper (1882), 3 R. & G. 344 ; 
2 C. L. T. 605.— CAN. 

r. .] — The question of 

tho weight of evidence is entirely for 
the jury. — U. v. Pin.vNKY (No. 2) 
(1903), 36 N. S. 11. 288.— CAN. 

8 . — .]-- Slater v, WA'n’S 

(1911), 16 W. L. U. 234 ; 16 B. O. U. 
36.— CAN. 


t. .] — It is tho cx- 

clasivo province of tho jury to deter- 
mine on which side the woiglit of 
evidence J)roponderutes. — W hi'IE v. 
Grieve (1854), 4 Nfld. L. K. 28.— NFLD. 

ft* Meaning of words .] — • A 

vessel was loadi^d with a substance 
known in commerce as phosphate rock, 
or phosphate, which was used for 
fertfUzing purposes ; & soientllic 

witne^es were not agreed as to a 
doflnition of it : — Held : it was a 
proper question for tho jury whether 
It w^ known to tho commercial world 
as ‘ stone ** at the time the policy 
issued, there being a warranty against 
loading with stone beyond tho vessel’s 
^istered tonnage. — C hapman v. I’Rovi- 
1>BXCE WABUINOTON INSURANCE Co. 

(1883). 23 N. B. II. 105. 

— CAN. 


b. — Montgomery i 

Mihdleton (1862), 13 1. C. L. It. 173 
14 Jr. Jar. 370.— IR. 

c - Nature of broker's terms — 
of lands. ] — Matters in referenc 
w tlie nature of the terms on whlc 
employed to sell land 
s^uld J^ve been submitted wit 
directions to the jury by th 

V- CHAMPIO; 

(1S«4), S. c. R. 649.— CAN. 

^tion by a real estate broker *to n 
cx)ver from a firm of real estate brokei 

B., the trial judge, upon cor 
wfftdlotoiv ei^enoe, found in favour c 
uciu. ; Sc tho ct. en banc refused t 


disturb Ills finding. — McEnroe v. 
Trkthkwey (1912), 21 W. L. H. 848; 
4 D. L. It. 395.— CAN. 

e. Not left to fury.] — Kelly 

V. Ruodes (1886), 6 R. & G. 524 ; 
6 C. L. T. 542.— CAN. 

f. By trial judge — • Whether 

Court of Appeal can review.] — Tho ct. 
has power to review the findings of tho 
trial judge on questions of fact. — - 
McCurdy v. Grant (1900), 32 N. S. R. 
520.— CAN. 

g. Mistake of trial judge — • 

Attention not drawn to mistake.] — A 
mistake of tho trial judge as to a 
matter of fact about wMch there was 
no dispute could not bo taken advan- 
tage of on appeal, unless it was shown 
that his atfention had in fact been 
directed to such mistake.— McLeod v. 
iNBUiiANCK Co. of North America 
(1901), 34 N. S. R 88.— CAN. 

h. — ■ — ■ Credibility of witnesses.] 
— Where both witnesses are equally 
credible it was a matter of faet under 
tho circumstances for tho judge or jury 
to find upon, & their findings would be 
determined according as to whether 
tliey give credit to one side or the 
other ; the trial judge having found In 
favour of pltf. the judgment should not 
bo disturbed. — ^W a'it v. Watt (1909), 
10 W. L. R. 699 : 2 Sosk. L. K. 141.— 
CAN. 

j, — ^ — . . — — ] — ^ trial 

should not bo granted where tho jury 
has already decided by their verdict 
upon tho credibility of ovidonco which 
was solely a question for them. — 
Hagemeir V. Canadian Pacific liy. 
Co.(1914),29W.L. H.743; 7 W. W. H. 
406 ; 25 Man. L. R. 1 ; 20 D. L. R. 
29.— CAN. 

. ] — Tho amount of 

credit to a witness on tho trial is for 
tho trial judge, & the ct. on appeal 
should bo bound by hla decision. — ■ 
Murray v. Munro (1916), 49 N. 8. R. 
501.— CAN. 

68 i. Power of court to draw in- 
ferences of fact.] — ^Where, under tho 
practice of the Supreme Ct., the Judge 
at nisi prius has power, after verdict 
& argument on motion for judgment, to 
draw all necessary inferences of fact, 
not Inconsistent with the findings of the 
jury, Sc enter judgment lor either 
party, an appeal lies direct to the High 
Ct. without the necessity of an inter- 


mediate appeal to the full ot. of tho 
State.— Buchanan v. Byrneh (1906), 
3 C. L. R. 704.— AUS. 

68 ii. Whore tho jury, draw- 

ing inforonoes, adopted one of several 
theories respecting tho determining 
cause of tho accident through wliich 
pltf.’s Injuries were sustained, & there 
was evidence to support their finding, 
tho ot. refused to disturb tho verdict. — 
Winnipeg Elkotrio Co. v. Schwartss 
(1913), 27 W. L. R. 439; 49S.C.R.80. 
—CAN. 

63 Hi. .1 — CocHLiN V. Massey 

Harris (1915), 30 W. L. R. 923 ; 

8 W. W. R. 286.— CAN. 

64 i. At what stage evidence to be 
produced ] — Scmble : the precise time 
at wliich, upon a trial, particular 
ovidonco may bo introduced, is for the 
judge exclusively to deterralno. — 
Robinson v. Rapeub (1848), 4 U. C. R. 
289.— CAN. 

54 il. .] — Where ovidonco where 

offered is irrelevant & can only become 
material by tho giving of subsoquoiit 
testimony. It is discretiouary w'itn tho 
judge whether to receive it or not. 
— Davidson v. Kino (1876), 3 Pug, 
396.— CAN. 

1. Question of proof — For jury,] — > 
The question of proof is for the Jury. — 
Morrow v. Canadian Paoifio Ry. 
Co, (1894), 21 A. R. 149.— CAN. 

PART I. SECT. 4, SUB-SECT. 2. 

66 I. Duty of judge.] — It is not a 
question of law but for tho doclsion 
of a Jury under all the clrcun»8tanoos, 
wliother there has boon an imnKVliate 
& continued change of possossloii, 
under an assignment* sumclent to 
satisfy the statute.— Wald IE v. Grange 
(1869), 8 C. P. 431.— CAN. 

66 11. — — .1 — Where in ejectment 
the question at issue was purely one of 
fact, involving no legal points what- 
ever, Sc the judge left the whole charge 
oimn to the jury, who found tor pltf. ; 
— Held : tho verdict could not be 
disturlied. — Lyon v. Morton (1874), 

9 N. H. R. 459.— CAN. 

66 Hi. . 1 — An appeal ct. exercises 

different functions in dealing with a 
case tried by a judge from those 
exorcised in jury cases. In the former 
case the ot. has the same jurisdiotlou 
over the facts as tho trial judge. Sc oan 
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Seel, i, — Fundions of jtidge and jury — QtieaHons 
of law and fact : S%u»-Beot* 2.] 

Exch. 32 ; 38 L. J. Ex. 8; 19 L. T, 491 ; 17 
W. B. 167, Ex. Oh. 

Annoiationa Giblto v. McMullen (1868), h. R. 2 

P. C. 817 ; Jonneri?. Walker{1868), 19 L. T. 398 ; 

V. Youmf (1870). h. R. 5 C. P. 122; v. Met. Ry. 
(1873)7T. R. 8 Q. B. 161 ; Bridges v. North London Ry. 
(1874), L. R. 7 H. L. 213 ; HiU v. Arbon (1876), 34 L. T. 
125: Mot. Ry. v. Jackson (1877). 3 App. ‘ 

Dublin, Wicklow & Woxford Ky, v. Slattcry_(1878), 
App. Cas. 1166 ; Hall v. Jupe (1880), 49 L. J. Q. B. 721 ; 
Barnes v. Toyo (1884), 13 Q. B. D. 410 ; Nash v. 

11908] 2 K. B. 1 ; Banbury v. Bank of Montreal, 119181 
A. C. 626 ; Evorott v, Griffiths, (1921 1 1 A. C. 631. Refd. 
Blackman V. h. B. & S. C. liy. (1869), 17 W. R. 769 ; 
Cookie V, It. & 8. E. Ky. (1870), L. R. 6 C. P. 467 ; African 
Morobanta Co. v. British & Foreign Marine Insce. (1873), 


Cookie V, It. & 8. E. Ky. (1870), L. R. 6 C. P. 467 ; African 
Merohanta Co. v. British & Foreign Marine Insce. (1873), 
lu R, 8 Exoh. 164 ; Fincgan v. L. 6c N. W. Ky. (1889), 63 
J. P. 663 ; Hiddlo v. National Fire Sc Marine Insco. of 
Now Zealand, 11896] A. C. 372. Mentd. Gorer v. Readon 
20 L. T. 40 ; Abbott V. Bates (1874), 43 L. J. C. P. 
i60; Johnstone v. Marks (1887), 19 Q. B. D. 609; 
Hewlings if. Graham (1901), 70 L. J. Ch. 668. 

56, What is evidence to go to Jury — Evidence 
sufficient to support verdict.] — The meaning of the 
phrase “ evidence to go to the jury ” is such evidence 
that if the jury found in favour of the party for 
whom it was offered, the ct. would not upset the 
judgment. — Pakbatt v. Blunt & Coiinfoot 
(1847), 9 T. O. S. 103 ; 2 (lox, 0. 0. 242. 

57, Including reasonable infer- 

ences of fact.] — lie upon whom the burden of 
proving an issue lies is not bound to prove every 
fact or conclusion of fact upon which the issue 
depends. PYom every fact that is proved, 
legitimate & reasonable inferences may be drawn ; 
& nence, in discussing whether there is, in any case, 
evidence to go to the jury, what the ct. has to 
consider is whether, assuming the evidence to be 
true, & adding to the direct proof all such inferences 
of fact as in the exercise of a reasonable intcUigence 
the jury would be warranted in drawing from it, 
there is sufficient to support the issue. — Pakfitt 

V. Lawijess (1872), L. R. 2 P. & D. 402 ; 41 
L. J. P. & M. 68 ; 27 L. T. 215 ; 36 J. P. 822 ; 21 

W. R. 200. 

AnnotcUianB : — ^Mentd. Hampson v, Guy (1891), 04 L. T. 
778 ; Chaplin v. BrajmmaU (1907), 97 L. T. 860 ; Howes 
r. Bishop, [1909] 2 K.B. 390 ; Craig v. Lamouronx, [1920] 
A. 0. 349. 

58, ,] — It cannot with strict propriety 

bo said, whore the facts proved are not incon- 
sistent cither with the affirmative or the negative 
of the allegation sought to be established, that there 
is no evidence to go to the jury. That would 
exclude many cases where no doubt there would 
bo evidence, though slight, which ought to be 


submitted to tlie jury. Applying the maxim 
de minimis non curai lex, when we say that there is 
no evidence to go to a jury, we do not mean that 
there is Uterally none, but that there is none 
which ought reasonably to satisfy a jury that the 
fact sought to be proved is established (Maule, J.). 

EWELL V. Parr (1853), 13 0. B. 909 ; 1 O. L. R. 
454 ; 22 L. d. 0. P. 263 ; 17 Jur. 976 ; 138 ” 

I 1460. 

AnTUjiatians : — Conid. Banbury v. Bank of Montreal. (191 8] 
A. C. 620, MS. Ryder v. WombwcU (1868), L. R. 4 
Exch. 32 ; Steward v. Young (1870), L. iL 6 O. P, 122 ; 
Gee «. Met. Ry. (1873), L. It. 8 Q. B. 161 ; Met. By. v. 
Jackson (1877), 3 App. Cas. 193; Dublin, Wicklow & 
Wexford Ry. v. Slattery (1878), 3 .^p. Cas. 1165 ; Hall 

V. Jupe (1880), 49 L. J. Q. B. 721. Mentd. Hail v. Couder 
(1867J. 2 C. B. N. 8. 22. 

59. .] — Ryder v. Wombwell, No. 

56, ante. 

60. .] — In a case where, though 

there is some evidence to ^o to the jury, yet it 
is of such a nature that the jury could not reason- 
ably give a verdict for pltf., the judge is justified 
in directing a nonsuit. — Hiddijb v. National Fire 
& Marine Insurance Co. of New Zealand, 
[1896] A. O. 372 ; 65 L. J . P. 0. 24 ; 74 L. T. 204, 
P. 0. 

61. — ^ Mere scintilla of evidence in- 

sufficient.] — On the first point the question is, 
whether the proof was such that a jury could 
reasonably come to the conclusion that pltfs. 
knew of &; acted upon the prospectus. This is 
now settled to be the real question in such cases 
by the decisions in the Exchequer Chamber, 
which have, in our opinion, so properly put an 
end to what had been treated as the rule, that a 
case must go to the jury if there was what had 
been termed a scintilla of evidence (per CUR.). — 
Wheelton V. Hardisty (1867), 8 E. & B. 232 ; 
26 L. J. Q. B. 265 ; 29 L. T. O. 8. 385 ; 3 Jur. N. S. 
1169 ; 6 W. R. 784 ; 120 E. R. 86 ; on appeal 
(1858), 8 E. & B. 285, Ex. Ch. 

AnnotatUms ; — Ck>n8d. Ryder v, Wombwell (1868), L. R. 4 
Exon. 32 ; Blackman v. L. B. & S. C. Ry. (1869), 17 

W. K. 769. Refd. HaU v. Jupe (1880), 49 L. J. Q. B. 721. 
Mentd. Liverpool Borough Bank v. Eecles (1859), 4 
H. Sc N. 139: Roper v. London (1859), 28 L. J. Q. B. 260 ; 
Beachey v. Brown (1860), 24 J. P. 618 ; Behn v. Biirnees 
(1803), 2 New Rep. 184 ; Macdonald v. Law Union Insoo. 
(1874), L. R. 9 (i. B. 328 : Joel v. Law Union Sc Grown 
Insoe., [19081 2 K. B. 863 ; Yorko v. Yorkshire Insoo., 
[1918] 1 K. B. 662. 

62. .] — I think there was 

no evidence of negligence on the part of the co. 
or their servants which ought to have been sub- 
mitted to the jury. It is not enough to say that 
there was some evidence, for every person who 


deal with them as it chooses. In the 
latter tlie ct. cannot ho substituted for 
the Jury to whom the parties have 
agreed to assign the facts for decision. 
— Pho&nix Insxtranck Co. v. McGhkic 
(1890), 18 S. C. R. 61.— CAN. 

56 Iv. .] — Whether or not there 

is an estoppel is a question of fact for 
the jury, k, they having found affirma- 
tively the ot. refused to disturb the 
verdict.— T rue t>. Truk (1896), 33 
N. B. R. 403.— CAN. 

55 Y. Dominion Com. Oo. e. 

Kinoswici.lS.S. Co. (1900), 33 N. S. R, 

55 Yl. •.} — Where tlio act In 

respect of which the orimlnal proceed- 
ings were launched was done in the 
lismt of day, in open view of deft., Sc 
iu pUTSuanoe ot a statutory right, the 
trial Judge was right in leaving It to the 
jury to say whether in the clrcum- 
stanees deft, really thought pltf. was 

a thief. — Tanork e. Morgan ( 

11 B. C. R, 455 ; 3 W. h. R. 

CAN. 

55 Yil. .] — The question of bona 

/Ides Sc of valuable oonsidomtion was a 


question of fact & not of law & was 
properly left by the Judge to the Jury. — 
Gray v. Dinnen (1840), 2 Jobb & 
S. 265.— IR. 

55 viii. .] — In an action for 

necessaries provided by pltf. for deft. 'a 
wife, the substantial question was as 
to the fact of a marriage having taken 
place between deft. Sc his alleged wife. 
Pltf, gave evidence for the purpose of 
showing that, according to the law of 
Scotland, a valid, though irregular 
marriage had been celebrated. Pro- 
fessional witnesses, called at either 
side, gave conflicting evidence respect- 
ing the slate of the marriage law of 
Scotland as bearing upon the facts of 
the case : — Hdd : the Judge was right 
In leaving it entirely to the Jury as a 
question of fact to say whether the 
alle^d Scottish marriage was a valid 
contract in accordance with the law 
of that country, k that he was not 
bound to have directed them as to 
what was the state of the law of 
Scotland with reference to the facts in 
evidence. — T hslwall v. Yklvijirton 
^186^j^4 1. 0. 1^ R. 188 ; 14 Ir. Jur. 


66 i. What is evidence to go to jurg — 
Kvidence euffirient to support verdict.] — • 
In the case of a review from a Justice’s 
ct. it Is not a sufficient ground for 
reversing the judmuent that the 
evidence to support the verdict is slight 
Sc contradicted by that on the other side, 
if the whole case be such as the Justice 
was warranted in submitting to the 

i ury for their deoirion. — L ee v. 
iBEBN (1843), 2 Kerr, 323.— CAN. 

m. .] — Where a case has been 

properly allowed to go to the Jury, & 
there is evidence before them from 
which they oould reasonably draw the 
oonclusion at whioh they arrived, the 
verdict should hot be disturbed on an 
appeal.— OoTTiNOHAM v, Longman 
(1913), 26 W. L. R. 630; 48 S, a R. 
-‘N. 

-.] — PiTRpoN V. Longford 
(Eari.) (1877), I. R. 11 0. L. 267.— IR. 

0. — — Mere scintilla of evidence.} 
—Slight evidence of the ab'snee of 
reasonable k probable cause Is suffi- 
cient to prevent a nonsuit, although, 
if the case la left to the Jury, pltf. must 
cleariy make out this issue. — D snt e* 
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lias had any experience in cts. of iustice knows 
Very well that a case of this sort against a railway 
eo« could only he submitted to a jury with one 
result. A scintilla of evidence, or a mere surmise 
that there may have been negligence on the part 
of defts. would not justify the judge in leaving 
the case to the jury ; there must be evidence upon 
which they might reasonably & properly conclude 
there was negligence (Wuxiams, J.)* — ^Toomey v. 
London, Bbighton & South Coast By. Co. 
(1867), 3 C. B. N. S. 14:0 ; 0 W. B. 44 ; 140 E. B. 
094 ; 8ub nom* Tooney v. London, Brighton & 
South Coast By. Co., 27 L. J. C. P. 30 ; 30 
L. T. O, S. 135. 


Annoiationa: — Coiisd. Comman v. Eastern Counties Ily. 
4869). 4 H. 6E N. 781 ; Cotton u. Wood (1860), 8 C. B. '' 
668. Eud. Nicholson t). L. & Y. Ily. (1865), 34 L. J, Ex. 
84 : Oafter v. Met. Ky. (1866), Har, & Ruth. 164 ; 
Indormaur v. DameS (1866), L. R. 1 O. P. 274 ; Smith e. 
G. E. Ily. (1866), L. 11. 2 C. P. 4 ; Ryder v. Wombwell 
(1868), L. R. 4 Exch. 32 ; Blackman e. L. B. & S. C. Iiy. 
(1869), 17 W. R. 769 ; Gooe. Met. Ry. (1873), L. R. 8 Q. B. 
161 ; Dublin, Wioklow & Wexford Ily. r. Slattery (1878), 
3 App. Cas. 1156 ; HaU v, Jupo (1880h 40 L. J. Q. B. 721. 


63. 


What constitutes scintilla.]- 


Evidence has never been held to amount only to 
a scintilla where one witness has positively sworn 
to something having taken place within his own 
knowledge, however overwhelming the evidence 
on the other side may be. — lie Simpson, Ex p. 
Morgan (1876), 2 Ch. D. 72 ; 45 L. J. Bey. 36 ; 
34 L. T. 329 ; 24 W. B. 414, 0. A. * 

Annote<io?M -Mentd. Sudden v. St. Leonards (No. 1) 
08^), 34 L. T. 369 ; Brandon Hill v* Lone, [1916] 1 
K. B. 230 ; He Foster, Barnato v. Foster, [1920) 2 K. B. 
306. 


04 . When evidence equally In favour 

o! plaintiff & defendant.] — Jewell v. Parr, No. 
58, ante. 


65. Action for non-performance 

of contractual duty.] — In an action for non-per- 
fomiance of a duty arising out of a contract, if 
the whole evidence offered be as consistent with 
the duty having been performed as not, there is 
no case made out against deft., & the judge ought 
BO to determine. — ^Midland By. Co. v. Bromley 
(1856), 17 C. B. 372 ; 3 Saund. & M. 139 ; 25 
L. J. 0. P. 94 ; 26 L. T. O. 8. 272 ; 20 J. P. 118 ; 
2 Jur. N. 8. 140; 4 W. B. 258 ; 139 E. B. 1116 . 

^ (1860)^9 Passengers Assoc. 

66 . — Negligence.] — In an action for 

negligent driving the judge will not be justified 
m leaving the case to the jury whore pltf.’s evi- 

®q,.URlly consistent with the absence as 
existence of negligence in deft. — Cotton 
^ N. 8. 568 ; 29 L. J. C. P, 
333 ; , Jur. N. S. 168 ; 141 E. B. 1288. 

AnnoteUtons : — Ck>nsd. Scott r. London Docks Co. (1864), 


n L. T. 383. ^ Apprvd. Briggs u. OUvor (1866), 4 H. & C. 
403.^ Consd. Mamsoni v. Douglas (1880), 6 Q. B. D. 146. 
A^ld. Jolly V. North. Staifoi^Bhlre Tram. Co. (1887), 
jmy 27. Hammaok v. Whit© (1862[, 11 

B. N. S. 688 : Lovegrove v, L. B. dc S. a Ry. (1864), 
16 O. B. N. 8. 669 ; Smith u. O. E. Ry. (1866), L. R. 2 
C. P. 4 ; Webber t>. G. W. Ry. (1860), 4 H. & O. 682 ; 
Qlblin V, McMullen (1868), L. R, 2 P. ( 3 . 317 ; Tumor v. 

W* Ry. (1875), 34 L. T. 22 ; Allen v. New Gas C/o. 
(1876), 1 Ex. D. 251 ; CJrisp r. Thomas (1890), 63 L. T. 
756. 


67, .J — Where the evidence is 

equally consistent with the existence or non- 
existence of negligence, it is not competent to the 
judge to leave the question to the jury (Pigoti’, B.). 
— ^Briggs V, Oliver (1866), 4 H. & 0. 403 ; 35 
L. J. Ex. 163 ; 14 L. T. 412 ; 30 J. P. 391 ; 14 
W. B. 058. 


AnruytaHon : — Hentd. Tobbutt v. Bristol & Kxotor Ry. 

(1871), 19 W. R. 383. 

6 g, — .] — Tjio QJ3 con- 

sistent with no negligence as with negligence. In 
that case the judge was right in withdrawing it 
from the jury (Lopes, L.J.). — Jolly v. North 
Staffordshire Tramways Co. (1887), Times, 
July 27, D. 0. 


Annotation : — Mentd. Downing v, Birmingham & Midland 
Trams, Dando v. Birmingham & Midland Trams (1888), 
5 T. L. 11. 40. 

See, further. Negligence. 

69 Evidence leading only to con- 

jecture.] — Is there in this cose sufficient evidence 
to turn the balance of probability that the con- 
tract was rather with G. W. By. Co. than witli 
the N. W. By. Co. Wc think there is. The way- 
bill was made out by the G. W. By. Co. in their 
office & in the form of their way-bills, l^'hat is a 
circumstance for the consideration of the jury 
(per Our.). — Webber v. Great Wesitsrn By. Co. 
(1860), 4 H. & C. 582, Ex. Ch. 

70, .] — If the evidence lead only 

to conjecture, it is not fit for the consideration of 
the jury (Crbsswell, J.). — Beid v. Uoskins, 
Avery v. Bowden (1850), 6 E. B. 953 ; 26 
L. J. Q. B. 3; 28 L. T. O. S. 145 ; 3 Jur. N. S. 
238 ; 5 W. R. 45 ; 119 E. H. 1119, Ex. Ch. 


Annotations: — Comd. Webber v, G. W. Ily. (1800), 4 
H. & C, 582 : Phillipson v. Hayter (1870), L. R. 6 C. \\ 
38. Refd. McMahon v. Lonnard (1858), 0 H. L. CJas. 
970 ; Dawes v. Hawkins (1860), 8 C. B. N. S. 848. Mentd. 
Barrick v. Buba (1857), 2 0. B, N. S. 663 ; Croockowlt v. 
Fletcher (1857), 1 H.&N.893 ; Esposito v. Bowden (1857), 
7 E. & B. 763 ; Erichsen v. Barkworth (1858), 3 H. & N. 
601 ; Hall v, Wright (1859), E. B. & K. 765 ; Roberts 
V. Brett (1869), 6 O. B. N. S. 611 ; Polo v. Getoovlch (i860), 
30 L. J. O. P. 102 : Danube & Black Sea Ily. & Kustendilo 
Harbour Co. v. Xenos, Xonos v. Danube & Block Sea 
Ry. & Kustendilo Harbour Co. (1862), 31 L. J. C. P. 
284 ; Bartholomew v. Markwiok (1864), 15 C. B. N. S. 
711 ; Unwin v. Clark (1866), 7 B. & S. 400 : Wilkinson ©. 
Verity (1871). L. R. 0 0. P. 200 ; Frost v. 

L. R. 7 Exon. Ill ; Roper v. Johnson ( 

C. P. 167 ; Hudson u. Hill (1874), 43 L. J. C. P. 273; 


biyw Assoox. (1904), 
S. R. N. S. W. 660. — ^AUS. 

n«5* — Where pltf. 

in f ® documentary title & falJ 
the Crown, & ga 
doubt^ evidenoe only as to t 
I os^ssion of one of the prior owners : 

ejddpnco ought to ha 
to the jury.—SHBT (Licsa 
can!* (1863), James 62. 

— Although a m< 
soifiSSf evidence is not enough 

18 N!zf 

When evidence eaua 

if Platmff d: defend, \ 

vlevra which might 
i^easonabiy Udten of pltf.*s o^dtu 


then the oewe must go to the Jury. — 
Bodkn V. Assooiatkd Gold Mines or 
W. A., Ltd. (1906), 6 W. A. L. R. 214.— 

AUS. 

64 11. — ^ — .] — ^Whoro the evi- 
dence called for pltf. is equally con- 
sistent with the wrong complained of 
having been caused by pltf. & with Its 
having been caused by deft., the case 
should not be loft to the jury* — Fraser 
V. Victorian Railway Cobibs. (1909), 
8 C. L. R. 64.— AUS. 


64 ill. .J— Stevenson v. 

Rae (1853). 2 O. P. 406.— CAN. 

$4 iv, — — ^ J — Jackson v. Hyde 

(1869), 28 U. 0. R. 294.— CAN. 

64 v. ■.] — When the evi- 

dence is such that the Jury might 
have found for either party, the ct. 
will not Interfere with their verdict 
unless there is some substantial 
objection either to the admission of 
evidence, or to the judge's ol 
Bblyea V. Merritt (1883), 23 


obanre, — 
J N. B. R. 


226.— CAN. 

64 vl. .3 — Newson e. 

McLean (1893), 2 Terr. L. R. 4.— CAN. 

64 vli. .1 — Sort VKBV. Lowe 

(1900), 32 O. R. 290.— CAN. 

r. — — Evidence not r^vtled.]^ 
In an action to recover the pri^ 
of Jogs, pltf. in order to prove the 
quantity received by dolt, snowed the 
average shee &, number of logs put in 
& driven down a stream, at the mouth 
of which deft, had a saw mill, & that 
deft, had sawn a portion of th^ : — 
Held : In the absence of any evidence 
by deft, the Jury were justified in pre- 
suming he had received the whole 
quantity driven down the stream by 
pltf. — Leslies. Hanson (1868), 1 Han. 
263.— CAN. 

1 --Where pltf.. fur- 
nishes evidence which the Judge thinks 
sufiioient to support Ids case, the case 
cannot be withdrawn from the Jury ; 
the more fact that deft, does not call 
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Evidence. 


Sect* A. — Functions of judge mid jury — Questions 
of law and fad: Sub-seds. 2 3, A., B. <&: C. ; 

sub-aed. 4, ^.] 

Byrne v. Van Tlenhoven (1880), 5 C. P. D. 344 ; Johnstone 
t?. Millliiff (1886), 16 O. B. D. 460; Guoret v. Audouy 
(1893), 62 L. J. g. B. 633 ; Curtis v. B.U.K.T. Co. 
(1912), 28 T. L. R. 353 ; Vclthardt & HaU v. Rylands 
(1917), 86 L. J. Ch. 604 ; Naylor, Benzoii v. Krainlsche 
Industrie GescllschaR (1918), 87 h. J. K. B. 1066. 

71, Statement by co-plaintlff.] — In an 

action in which K. & G. were pltfs., delt. pleaded 
Stat. Limitations. IMUs. replied that at the time 
of the accrual of the cause of action they were 
beyond seas, did not, nor did either of them, 
until within six years before the suit, come to this 
country. At the trial K. was called proved his 
own absence from this country, & stated that G. 
was also absent. On cross-examination, however, 
ho was asked how he knew of G.’s absence, & he 
said he saw G., abroad, during a great part of the 
time from day to day. He admitted that during 
the time in question Ch was absent from time to 
time, had been absent for as much as one month 
together, for the purposes of pleasure & recreation, 
said he could not undertake to say that G. had 
not been in Kngland during tlic time in question, 
although he had a moral conviction that he had 
not. J*ltfs.’ con*espondent in London was also 
called, said that G. never came to London 
except on business ; that when ho came on 
business, he always came to him ; &. that ho had 
not seen G. in London during the time in question ; 
— Held : there w’as evidence to go to the jury 
of tbe absence from England of G. during the 
time in question, without calling G. himself. — 
Kocii V, Srkpherd (185d), 18 G. B. 191 ; 27 
L. T. O. 8. 108 ; d W. B. 529 ; 139 E. R. 1310. 


SOB-SKCT. 3 .— INTKKI'IIETATION. 

A. Of Statutes, 

JSeCy generally, Statu'pks. 

72. General rule.] — -In exjilaining an Act of 
I’arliament, it is hnpossible to contend, that 
evidence should be admitted ; for that would 
bo to make it a question of fact in place of a 
question of law. The judge is to direct the jury 
as to the point of law, & in doing so, must form his 
judgment of the meaning of the legislature in the 


same manner as if it had come before liiin by 
demurrer, where no evidence could be adnutted. 
Yet on demmrer a judge may well ii^orm himself 
from dictionaries or books on the particular subject 
concerning the meaning of any word. If he does 
so at Nisi Prius & shows them to the jury they 
are not to be considered as evidence, but only as 
the grounds on which the judge has formed Ws 
opinion, as if he were to cite any authorities for 
the point of law he lays down (Eyre, C.B.). — 
A.-G. V, Cast-Piate Glass Co. (1792), 1 Anst. 
39 ; 145 E. R. 793. 

Annotation Reid. Shore v, Wilson (1842), 9 a. & Fin, 
355. 

73. .] — On the trial of an issue whether 

a railway was passing through a “ town ” within 
the meaning of Railway Clauses Consolidation 
Act, 1845 (c. 20), s. 11, the judge merely told the 
jury that the word “ to'wn ” was to be unde^tood 
in its ordinary & popular sense ; — Held : this was 
a misdirection, inasmuch as the judge ought to 
have given such a definition of the word “ town “ 
as would have enabled the jury to decide the 
issue. — Elliott v. South Devon Ry. Co. (1848), 
2 Exch. 725 ; 5 Ry. & Can. Cas. 500 ; 17 L. J. Ex. 
202 ; 154 E. R. 083. 

JnTwtations : — Mentd. R. 

1*. 117 ; R. V. Cottle 
Sillem, Alexandra Case 
Comrs. V. Faversham 
32 J. P. 37 ; Caringrto: 

App. 377 ; L. & S. W. 

604 ; Collier v. Worth 
Goldsmith (1879), 40 L 
Ry. (1882), 46 L. T. 141. 

B. Of Documents, 

See, generally, Deeds, Vol. XVII., p. 243. 

74. Contract contained in series of letters J — 
Where a contract is to be collected out of a variety 
of letters between the parties, it is a question for 
the jury, & not the ct., to decide its nature, & to 
say whether it is complete. It is also for the 
jury to determine whicli parts of the correspond- 
ence form portion of the contract, & which of 
them contain mere collateral information. — ■ 
Richards v, Hayward (1841), 2 Man. G. 574 ; 
Drinkwater, 130 ; 2 Scott, N. R. 070 ; 10 L. J . C. P. 
108; 1,33 10. R 875. 

See, further. Contract, Vol. XII., p. 79 ; Deeds, 
Vol. XVJI., p. 245. 


V. Charlosworth (1851), 2 L. M. & 
(1851), 16 Q. B. 412; A.-G. v. 
(1864), 33 L. J. Ex. 93 : Milton 
Highway District Board (1867), 
n V. Wycombe Ry. (1868), 3 Ch. 
Ry. V, Blackmoro (1870), 23 L. T. 
(1876), 1 Ex. D. 464 ; Dcards v, 
1 . T. 328 ; Rc Clout & Mot. Dist. 


ovidonco to controvert pKf.’s evidence 
does not conclude llie niatter, for the 
Jury might refuse to credit pltf. & 
properly find a verdict for deft .- — Rc 
Lewis v. Old (1889), 17 0. R. 610.-— 
CAN. 

t. — ] — Victor Manu- 

FAUTUBINO Co. V. UeOINA TliADlNO CO. 
(1913), 26 W. L. R. 157.— CAN. 


PART I. SECT. 4. SUB-SECT. 3.— A. 

72 1. General rule.] — It la the trial 
Judge’s province to construe a statute. 
— Dunlop v. Canada Foundry Co. 
(1913), 28 O. L. R. 140 ; 4 O. W, N. 
791 ; 12D. L. K. 791.— CAN. 


72 il. .] — It is doubtful whether 

the ots. of law are at liberty, in con- 
struing Acts of Parliament, to do so 
with reference to the course of previous 
legislation, or to inferences which they 
may be disposed to draw from previous 
statutes, as to the probable iutentious 
of the legislature.— CouPKB v. Mac- 
kenzie (1006), 8 F, (Ct. of Sess.) 
1202 ; 43 Sc. L. U. 416.— ^COT. 


PART I. SECT 4, SUB-SECT. 3.-~B. 

a. General rule .] — It is the duty 
of the Judge to construe a written oon- 
traot, & of the Jury to decide upon sur- 
rounding facts & circumstances. If 
any, to vary it. — Ireson v. Mason 


(1862), 12 C. P. 475.— CAN. 

b. .] — The construction of 

an agroomout Is a matter for the ct.— 
Whitehead v. Howard (1874), 9 

N. S. R. 468.— CAN. 

0 . .1 — Tho construction of a 

contract is for thect. — Nordueimer v. 
Robinson (1878), 2 A. K. 305.— CAN. 

d. .] — The question as to 

whether or not there is an oral contract 
in addition to w'hat appears In written 
instructions is a question that ought to 
bo submitted to the Jury. — D unhmuir 
V. Lowenbero, Harrib & Co. (1900), 
30 S. C. R. 334.— CAN. 

0 . .) — It is for tho Judge 

to determine whether a document is 
capable of bearing tho meaning as- 
signed to it, & for tho Jury to say 
whether, under tho circumstances, it 
has that meaning or not. — R. v. 
Earn (1903), 23 C. L. T. 219 ; 6 

O. L. R. 704 ; 2 O. W. R. 335.— CAN. 

f. .] — Where a statement of 

tho contents of a written document is 
made by counsel and accepted by both 
sides as a correct version, although 
there is no ovidonco of its loss or 
destruction, thect. must construe its 
meaning in tho same manner os if it 
had been produced. — O’RBaAN v. 
Canadian Pacific Ry. Co. (1912), 41 
N. B. R. 347 ; 11 E. L. R. 457.— CAN. 


j^efter of challenge — To 

fight dttr/.l— Whether a letter be a 
cfiallongo to fight a duel or not, Is a 
question for tho jury. — Dolby v. 
Kinnkar (1842), 1 Kerr, 480. — CAN. 

h. Existence of tenancy — • 

Under assignment of lease.] — 1*1 tf. 
leased land to A. for tw’O years from 
May 1,1848, with an agreement to renew 
the lease or pay for the improvements. 
A. assigned to B., who remained in 
possession till Aug. 1851, & then 
assigned to deft., subject to tho pay- 
ment of tho rent duo. Before taking 
tho assignment deft, wrote to pltf., 
inquiring about his title to the land, 
& whether ho, deft., woiild bo safe in 
paying the rent to B. Pltf. answered, 
that he thought he had a right to look 
to deft, for the rent ; to -which deft, 
replied, admitting his liability for the 
rent, & that pltf. w-as the owner of the 
land : — Held : the letter admitted a 
tenancy from year to year, at the rent 
reserved in tho lease to A., & it was 
properly left to tho Jury to find whether 
such a tenancy existed. — Doe v. 
Pelletier (1858), 4 All. 33.— CAN. 

k, Insurance polvy — ■ De- 

liverance of claim in reasonable liwe.]— 
Pltfs., about eleven months after a 
fire, furnished a now & sufficient 
affidavit & certificate. Sc brought au 
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75. CJonstructlon ol document^ — The construc- 
tion of a doubtful document, given in evidence 
to defeat Stat. Limitations is for the ct., & not for 
the jury. If it be explained by extrinsic facts, 
they are for the consideration, of tlie jury. — 
Morrp:ll r. Frith (1838), 3 M. &; W. 402 ; 8 
0. & P. 240 ; 1 Horn & H. 100 ; 7 L. J. Ex. 172 ; 
2 Jut. 619 ; 150 E. B. 1201. 

Annoiaiions Mentd. Humphreys v, Jones (1845), 14 
L. J Ex. 254 ; LlddoU v. Robinson (1851), 17 L. T. O. S. 
61 ; Spencer v. Hemmerde, [1922] 2 A. C. 507. 


70 . Duty of Judge in directing jury.] — 

In an action upon a covenant, or other written 
J on tract, it is the duty of the judge to 
state to th(» jury its construction, as a matter 
law, or to t?xplain to them how far its 
construction may be modified by evidence of 
usage, when such evidence is admissible ; & in 
cases where such evidence is not admissible, & 
tlie construction of the contract is a question of 
law, his omitting to direct the jury as to its con- 
struction is a misdirection. — G riffiths v. Kigby 
(1850), 1 H. & N. 237 ; 25 L. .1. Ex. 281 ; 27 
T. O. S. 191 150 E. B. 1191. 


C. Of Parol Agreements, 

77. General rule.] — Where there has been a 
parol contract it is not for the judge to say what 
was its meaning. If the contract was by jiarol, 
it must go to the jury (Smith, L.J.). — Maskelyn 
r. Stolleuy (1898), 15 T. L. B. 79, 0. A. ; affd. 
sub nom, Stolleuy l \ Maskelyne (1899), 10 
T. L B. 97, II. L. 


Sub -SECT. 4. — Decision op Coliateral Issues 
Governing Admission op Evidence. 

A, In General, 

78. General rule — Question for Judge.] — All 

questions relative to the admissibility of evidence, 
& all preliminary matters of fact, are to bo deter- 
mined by the judge, not by the jury ; & if evidence 
be tendered to show the evidence pri^nd facie 
admissible ought to be rejected, it is the duty of the 
judge to receive the evidence so tendered, 
decide upon it himself. 

Where, in an action on an instrument purporting 
to be a foreign bill of exchange, & stamped 
accordingly, it was proposed on the part of deft, 
to show, that it was in reality an inland bill iSc 
therefore improperly stamped : — Held : the judge 
ought to have received the evidence, & decided 
for himself whether the bill was a foreign or an 
inland bill. — Bartlett v. Smith (1843), 11 

M. &; W. 483 ; 12 L. ,1. Ex. 287 ; 1 L. T. O. S. 
119 ; 7 .Tur. 448 ; 1.52 E. B. 895. 

Annoiations : — Apld. Uoo cl. Jonkina r. Davies (1847), 10 

Q. B. 314. Reid. Moore v. Garwood (1849), 4 Kxch. 081 ; 

Arnold v, Hamel (1854), 9 Kxch. 404 ; Boyle v. Wiseman 

(1855), 11 Kxch. 300: Harris r. G. W. By. (1870), 1 

Q. B. D. 515 : 11. V, Colclougrh (1882), 15 Cox, C. C. 92. 

79. .] — Lewis v, Marshall, No. 

32, ante, 

80. .] — (1) Whether conditions pre- 

cedent to the admissibility of evidence luivo 
been fulfllh‘d, is a question for the judge who tries 
the cause. Thus, where declarations on the 
question of pedigree by a deceased member of the 
family are tendered in evidence, it is for the judge 
to decide whether the declarant has been proved 


action, in which dcits. pleaded that 
pltfs. did not as soon after tho flro 
as possible deliver those papers. It 
appeared that when the first papers 
wore furnished, defts. objected to their 
sufficiency, & that others were a few 
days after dellver*ed, to which It was 
not shown that pltfs. were notified of 
any objection until the first trial : — ■ 
Neld : the words “ as soon as possible ” 
must be construed to mean vvitliin a 
reasonable time under the circum- 
stances, It was properly loft to the 
jury to say whether, considering: all the 
facts, pltfs. had complied with the 
condition by furnishlugr the 8?cond 
sot of papers, & was not a question of 
law upon which tho judge should have 
decided. — Mann r. Wkstkrn As- 
HIJHANCK Co. (1859), 17 U. C. H. 190.— 


1. Answers to questions 

in proposal /onw.] — An insurance co. 
Inquired application for insurance to 
be made on printed forms containing 
certain questions W'hich were to be 
minutely answered, & were declared to 
form the basis of the insurance. One 
of the questions was ; “ Is the property 
involved In law, or mortgaged ; if the 
latter, to whom, & for what amount 1 ” 
riie answer was ; “ There is a mtgo. on 
the house for £300 ” — which was 
I’Lntrue. This application was referred 
to in the policy, on© of the conditions ol 
which was, that if the buildings were 
described otherwise than os they really 
insured should not be 
entitled m any benefit under the 
policy : — Held : the answer to thie 
question amounting to a warranty, 
& being untrue, Its materiality was noi 
a question for the jury. — M arshau 
Insurance Co. (1860) 
4 All. 618. — CAN, 

T having ef 

f^ted an insumnee with defts, on hii 
J # m^ufactured & in process 
manufacture of agrl 
cm tural machinery, ' ’ afterwards insurer 
With another co. his “ agriciiltura 


machinery in process of construction 
finished, & unfinished*’: — Held: tho 
construction of tho policy under tho 
circumstances was for the ct., not 
the jury. — Billinoton v. Canadian 
IMUTUAL Fire Insurance Co. (1870), 
39 U. C. II. 433.— CAN. 

n. Innuendoes in dreJara- 

(ion ,] — Jackson v. McDonald (1804), 

1 U. C, R. 19,— CAN. 

o. Contract partly written — 

Partly oral.] — When a contract is to be 
made out partly by written document h 
& partly by parol evidence, the whole 
becomes a question for tho jury. — 
MacPuerson V. Fhederk;ton Boom 
Co. (1869), 1 Han. 337.— CAN. 

p. — ^ — Interpretation of technical 
words.] — ^On a sale of malleable iron 
works “ & all maehinorv & tools in 
& about tho said works connected 
therewith,” the question was whether 
annealing pots used In the manu- 
facture of iron would pass under tho 
word ” tools ” : — Held : this was 
for the jury to decide. — Fiij^chik v. 
Hogg (1874), 35 U, C. R. 94.— CAN. 

q. Erroneous statement of 

consideration — In mortgage,] — The con- 
sideration in the mtgo. was stated as 
$1,148 ; but it appeared in ovidonco 
that the amount actually owing was 
only $1,030 .* tho erroneous 

statement of the consideration was a 
circumstance for the jury to consider. — 
Hamilton v. Harrison (1881), 46 
U. C. R. 127.— CAN. 

r. Waiver of cesser clause — 

In demurrage action .] — Lovitt’ v. 
.Snowball (1895), 33 N. B. R. 263. — 
CAN. 

8. Evidence of heirship.] — 

Hovkv V. Long (1896), 33 N. B. R. 
462.— CAN. 

t. Acexptance of hill of 

exchange .] — Wilkinson v, Stonky 
(1839), I Jebb & 8. 509.— IR. 

a. Inducement for future 

co'haMtation.y—Semble : It is a ques- 


tion oxchisivoly for tho jury to deter- 
mine whether tho terms of a deed hold 
out an Inducement for future co- 
habitation. — Reade r. Adams (1856), 
9 Ir. Jur. 197.— IR. 

b. .] — Parol evidence is 

always admissible to show what 
existing tiling corresyionds with any 
particular description in a document ; 
but when the thing answering tho 
particular doscriptiou is ascertained, 
the question whether that description, 
as used In any particular Instniment, 
is so controlled & limited as to com- 
prise a part only of that wlilch the un- 
co ntrolled description would embrace, 
is a question of construction, & thoro- 
fore for tho ot. — Devonshire (Duke) 
V. Neill (1870), 2 L. R. Ir. 132.— IR. 

0 . .] — Tho judge, instead of 

submitting tho meaning of tho words 
In a fco-farm grant as a question for 
tho jury» ought to construe tliem 
liimself, — Quinn v. Shields (1877), 
I. R. 11 C. L. 254.— IR. 

d. ^.1 — It boloiigs to the ct. to 

interpret an obligation. — C alder r. 
Aitchinson & Co. (1831), 9 Sii. 

(Ct. of Soss.) 777.— SCOT. 


PART. I. SECT. 4, SUB-SECT. 4. -A. 

78 1, Qcnernl rule — Question for 
judge .] — When tho admissibility ot tho 
ovidenco tendered depends upon ques- 
tions of feict, it is for the judge to decide 
as to whether or not tho circumstanooH 
aro such as to justify tho admission of 
the evidence so tendered. His de- 
cision In no way affects tho right & tho 
duty of the jury to give such weiglit to 
the evidence thus admitted as, under 
all the circumstances, they may decide 
it is entitled to. — F. v. F. (1920), 52 
D. L. R. 440.— CAN. 

e. Religious belief of witness — 
Competency — Examination on voir dire.] 
— It is not the duty of the trial jud^e 
to examine a witness on the voir dire 
tLs to his religious belief, for the purposo 
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Sect, 4 . — Functions of judge and jury — Questions 
of law and fact : Suh-seci, 4, J.., B, & C. ] 
to be a member ot the family ; it makes no 
difference that the legitimacy of the declarant 
happens to be, also, the only question in issue 
for the jury. Wheie the declaration Wfis, that the 
declarant had receive‘d a document fi'om her 
mother, who had told her it was her marriage 
certificate i—Held : this declaration was ad- 
missible. 

(2) Declarations of relationship are not in- 
admissible on the ground that the parties have an 
interest in ostablisliing the relationship, there 
being no lis mota at the time. 

(3) There are conditions precedent which are 

required to be fulfilled before evidence is ad- 
missible for the jury. Thus an oath, or its 
equivalent, & competency, are conditions prece- 
dent to admitting vivd voce evidence ; & appre- 
hension of immediate death to admitting evidence 
of dying declarations ; & search to secondary 

evidence of lost writings ; & stamp to certain 
written instruments ; & so is consanguinity or 
affinity in the declarant to declarations of deceased 
redatives. The judge alone has to decide whether 
tlio condition has been fulfilled. If the proof 
is by witnesses, ho must decide on their credibility. 
If counter-evidence is offered, he must receive it 
before he decides ; & he has no right to ask the 
opinion of the jury on the fact as a condition 
precedent (Lord Denman, C.J .). — Doe d. .Jenkinh 
V, Davies (1847), 10 Q. B. 314 ; 10 L. J. Q. B. 
218 ; 11 Jur. 007 ; 110 E. B. 122. 

Annoiaiicm : — As fo (2) Re!d. Plant v. Taylor (18G1), 7 H. 

& N. 211. 

81 , — x\i preliminary questions 

of fact on which the admissibility of evidence 
depends are to be decided by the judge, & not by 
the jury. 

In an action by the indorsee against the acceptor 
of a bill of exchange dated abroad, deft, is not 
estopped from allowing that the bill was drawn 
in England, & improperly stamped as an Inland 
Bill ; & that is a fa<;t to be determined by the 
judge. — Bennison V. Jewison (1848), 12 Jur. 
485. 

82, ,] — (1) A judge at Nwi Prius 

is bound fo try a collateral issue, where the recep- 
tion of evidence depends on a preliminary question 
of fact. 

A judge is bound to decide the preliminary 
question of fact whether a communication is 
privileged or not ; (2) liis decision if erroneous may 
bo reviewed . — (’leave v. .Iones (18.52), 7 Exch. 
421 ; 21 L. J. Ex. 105 ; 18 1.. T. O. fS. 332 ; 155 
E. K. 1013. 

Annotaiiatis : — As to (1) Refd. Boylo r. Wisoman 

1 Jur. N. 8. 894 ; Jte Daintrey, A'x p. Holt (1893), 10 

Morr. 15S. 

83, .] — It is the province of the 

judge at Nisi Prius to decide all preliminary 
questions of fact upon which tlu? admissibility 
of the evidence depends. 

In an action of libel, pltf., in order to prove the 
publication of the libel, tendered secondary 
evidence of the contents of a h!tter written by 
deft. On the part of deft, a document was 
produced os the original : — Held : tlie judge was 
at that stage of the cause bounti to hoar the 
evidence on both sides, & to decide whether tlie 


document offered was the original or not; if 
it was, the secondary evidence was inadmissible. — 
Boyle v, Wiseman (1855), 11 Exch. 360; 3 
0. L. K. 1071 ; 24 L. J. Ex. 284 ; 25 L. T. O. B. 
203 ; 1 Jur. N. S. 894 ; 3 W. R. 577 ; 156 E. K. 
870. 

Annotations: — Consd. Uc Daintrcy, Kx p. Holt (1893), 10 

Moit. 158. Refd. Quilkn* v, Jorws (1863), 3 E. & 1<\ 644. 

84. .] — A document sent by a debtor 

to a creditor may be looked at by the ct. for the 
purpose of deciding whether or not it amounts 
to a notice of suspension of payment within the 
meaning of Bkpey. Act, 1883 (c. 62), sect. 4 (1), (H), 
although such document is headed “ Private & 
Confidential : Without prejudice.^’ The rule 

which excludes documents marked “ without 
prejudice ” has no application to a document which 
m its nature & character may prejudicially affect 
tlie person to whom it is addressed if he should 
reject the terms offered thereby ; & it does not 
therefore apply to a notice of an act of bkpey. 
Neither does the rule apply unless some person is 
in dispute or negotiation with another, & terms 
are offered for the settlement of the dispute or 
negotiation. The ct. is necessarily entitled, there- 
fore, to look at the document in order to determine 
whether the conditions under which the rule alone 
applies, exist. — Re Daintrey, Ex p. Holt, [1893] 
2 Q. B. 116 ; 62 L. J. Q. B. 511 ; 69 L. T. 257 ; 
41 W. R. 590 ; 9 T. L. R. 452 ; 37 Bol. Jo. 480 ; 
10 Morr. 158 ; 5 R. 414, I). C. 

85 . Question amounting to decision of 

main issue.] — On the trial of an action on a 
policy of insurance, in which the existence of 
the policy was in issue, pltfs., pursuant to notice 
to produce, called on deft, to produce the 
original policy. He declined, & they thereupon, 
with a view of proving tliat it had been duly 
executed, proceeded to put in a document pur- 
porting to be a copy of the policy which they 
had received from deft.’s broker. Deft, objected, 
<& requested the judge to hear evidence to show 
that no original policy was or ever had been in 
existence. The objection was overruled, & the 
alleged copy admitted. Later in the cause deft, 
gave evidence tending to prove that in fact there 
had never been any duly stamped policy, or indeed, 
any j)olicy at all executed, & the judge left it to 
the jury to say whether there had or had not been 
executed a duly stamped policy by deft. The 
jury found in the affirmative : — Held : the ques- 
tion was rightly left to the jury, inasmuch as if 
tlie judge had himself decided it, he would in fact 
have decided the main issue between the parties. — 
Btowe V. Querner (1870), L. R. 5 Exch. 155 ; 
39 L. J. Ex. 60 ; 22 L. T. 29 ; 18 W. R. 460 ; 3 
Mar. L. C. 341. 

86. Legitimacy of party making 

declaration.] — H itchins r. Eardley, No. 104, 
post, 

B, As to Documents. 

87. Admissibility of secondary evidence — 
Whether document lawfully out o! party’s posses- 
sion.) — Whore a document is called for after notice 
to produce by pltf., deft, may duiing pltf.!s case 
produce evidence to show the document lawfully 
out of his possession, & such evidence is solely for 
the judge to determine whether secondary 
evidence be admissible, & gives pltf.’s counsel no 


of testing bis couipeteiioy os a witness. 
— (3H/iY t». McCallcm (1892), 2 B. V, H. 
104.— UAN. 

PART I. SECT. 4. SUB-SECT. 4.-B. 

f. AdmiasihUity of secondary eri- 


Sufficiency of proof of loss of 
oriffinal .] — The suiHciency of pre- 
liminary proof of the loss of a docu- 
ment to entitle secondary evidence to 
be received, is a queation for the judge 
at the trial to determine. — Oii.bert v, 
(UMFBKLL (1889), 1 Han. 471.— CAN. 


g. — — - Copy of docurmrd. 1 — It 
la the duty ot a Judge before ad- 
mitting a copy of an original document 
as evidence, to consider what weight & 
value ought to be given to it, k. to test 
its authenticity by satisfying hiniHelf, 
that the grounds for not producing the 
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reply to the jury. — Harvey v. Mitcheix (1841), 
2 Mood. ^ R. 866, N. P. 

gg, Whether document ever existed.] — 

Deft/, had written a letter to H., pltf.’s attorney, 
wlio stated in evidence that ho had written a 
letter in answer to it, which he gave to deft, at his, 
H.'s, ottlco on Apr. 4. Tliis letter being called 
for un^er a notice to produce, deft.’s counsel 
stated that there was no such letter, & proposed 
to show by evidence that H. had not given his 
letter to deft, on Apr. 4, at his office, as stated, 
because deft, was at another place, & also because 
H.’s letter was dated on Apr. 0, & was sent by 
post on that day. The judge received the 
evidence thus proposed to be given for deft, 
before allowing pltf. to go into secondary evidence 
of II. ’s letter or Apr. 4 : — ffeld : such evidence 
was not evidence to the jury, but to himself only, 
& any part of it wluch was written evidence 
should not be read by the officer of the ct., but 
should be handed to the judge & then shown to the 
opposite counsel. — Smith v. Sleap (1843), 1 
Car. & Kir. 48, N. P. 

39 , Whether document executed.] — Stowe 

V, Qurrner, No. 85, ante, 

90. Sufficiency of search for original.] — 

Doe d. Hill v. Fry (1845), 0 L. T. O. S. 83. 

91. Whether document produced original.] 

— Boyle v. Wiseman, No. 83, ante. 

92. .] — A document being called 

for as a notice to produce, & such a document 
being produced, & it being alleged that it was not 
tiie document in question, the judge ruled that he 
must decide whether it was so before he would 
I'uie as to the admissibility of secondary evidence, 
— Fhoude V. Hobbs (1859), 1 F. & F. 612. 

A nnoUUion : — Reid. lie Haintrcy, Ex p. Holt (1892), 10 
Morr. 158, 

93. Validity of objection to sufficiency of 
stamp.] — Bautijstt v. Smith, No. 78, ante. 

94 . ,] — Bennison V. Jewison, No. 81, ante. 

Admissibility of unstamped documents, see 

Part IV., Sect. 10, sub-sect. 4, post. 

Whether document sufficiently stamped, see 
Bkvenupl 

96. Whether document produced from proper 
custody.] — 1 rather think it is for the judge to say 
wlicther a document is pix)duced from the proper 
custody or not (Parke, B.). — Kepis v. WALTEits 
(1838), 3 M. & W. 527 ; 160 E, K. 1254 ; suf) nom. 
liEECE V. Waltp:us, 1 Horn & 11. 110 ; 7 L, J. Ex. 
138 ; 2 Jur. 378. 

Annotation: — Reid. Doe d. Shrewsbury v. Keeling (1848), 
11 g. B. 884. 

96. Whether document altered.] — Lester v. 
Hunt, No, 106, jmst. 


Avoidance of document by alteration, see, 
generally^ Deeds, Vol. XVII., p. 229. 

97. Whether document privileged.] — O leavr 
V. Jones, No. 82, anie. 

Privileged documents generally, see Disco v^ery, 
Vol. XVIII., pp. 120 ci seq. 

98. Whether cheque post-dated.] — An objec- 

tion that a cheque was post-dated arises on the 
issue denying the making, being an objection to 
the admissibility of the instrument in evidence, & 
it is for the judge to try & determine, as a collateral 
issue, whether it was post-dated or not. — 
Dunsitord V. CiTRLEWis (1859), 1 F. & F. 702. 
Annotations: — Mentd. Whistler v. Forster (1883), 14 

C. B. N. 8. 248 ; Austin v. Bunyard (1864). 4 F. & F. 

253 ; Austin v. Bunyard (1865), 0 B. & S. 087. 

99. By whom document written.] — When a 
document is tendered in evidence for the purpose 
of contradiction, & it is disputed whether it was 
written by the party, a collateral issue of fact, 
whether it was so, is raised. 

Before the letter can bo read, the collateral 
issue [by whom it was written] must be decided 
(Wightman, J.).- -Cooper v. Dawson (1859), 1 
F. &; F. 660. 

100. Whether contract reduced to writing.] — 

If, in examination in chief, pltf. is asked as to the 
contract, & denies that tliere was a contract in 
writing, deft, may interpose, give evidence 
upon a collateral issue {semble for the judge to 
decide) as to whether there was a contract in 
writing or not before pltf. is allowed to give 
evidence of its terms. — Cox v. Couveless (I860), 
2 F. & F. 139. 

101. Whether production of document of 
state inadvisable — On ground of public Interest.]- - 

It is the duty of a judge, if it is sought to produce 
any official document of state at the trial of an 
action, to interpose & prevent its being produced 
or any secondary evidence of it being given. - 
Chati'erton V, Secretary of State p"OJt India 
IN Council, [1895] 2 Q. B. 189 ; 64 L. .T. Q. B. 
676 ; 72 L. T. 858 ; 59 J. P. 590 ; 11 T. L. 11. 
462 ; 14 K. 504, C. A. 

.] — See, generally, Discovery, Vol. XVIIL, 
l)p. 106 et seq. 

C. As io Declarations. 

102. Whether position of declarant established.] 

— The declarations of an indorser of a bill, made 
whilst ho was holder, are evidence to go io the 
jury against a holder under an indorsement made? 
before the bill was due, if there be evidence which 
satisfies the judge that the indorsee is merely 
an agent to sue for the indorser ; the jury are 
afterwards to judge, first, of Uk; agency, &; then 


original aro well founded so as to le 
in the copy as secondary evidence.— 
llAM Gopal Uoy V. GOItDOS Stuar’ 

, b. Comparison of handwriting.] — 
When collateral issues arise out o 
comparison of handwriting & evldeno 
in relation to them becomes admlsslbl 
of the cause when it wouli 
otherwise be excluded, such evidenci 
should be treated as applicable to th' 
case generally, when it properly applie 
to it.—RoyAL Canadian Bank % 
Brown (1867), 27 U. C. R. 41.— CAN. 
in without fury — Hefusa 

cases of tria 
wthout a jury the evidence ought t< 
f^lly idven before the Judge ii 
wH®.? d^ide : here deft 

iiad doUber&tely refined from oalUnc 
whom he might have calleti 
pltf, must therefore be protected. — 
MACDONAim e, WORTHINUTON (18821 

9 A* 


l. Whcttircr document embodied v:hole 
contract.] —Held : it was a question 
of fact for the Jury whether the 
written order embodied tlio whole 
contract, & tiierefore. their finding on 
this point was conclusive. — Ellis v. 
Abell (1884), 10 A. H. 226.— CAN. 

m. RectiJlccUion of instrument.] — 
If the ct., after considering all tlio 
olrcumstaucos surrounding the making 
of the Instrument, whether it accords 
with what would reasonably & probably 
have been the agreement between the 
parties, gauging the credibility of wit- 
nesses, paying due regard to their 
interest in the subject-mattor, 6c 
weighing their testimony, is satisfied 
beyond reasonable doubt that the 
instrument does not embody the true 
agreement between the parties, it 
should rectify it. — C larke v. Josklin 
(1888). 16 O. R. 68.— CAN. 

n. Oenuilleness of document — 
Used for comparison of handwriting,] 
— Semble : the genuineness of a dt>cu- 


inont not in iasuo, & used sololv for the 
purpose of comparison of Jiandwritlug, 
is a question for the Judge, & not for 
the jury. — Eqan v. Cowan (1857), 30 
L. T. O. sS. 223.— IR. 

PART I. SECT. 4, SUB-SECT. 4.-C. 

102 i. Whether position of declarant 
established.] — Pltf. sued for the loss 
of his triiuk, wliich he alleged contained 
several valuable papers, & among them 
I, ho lease of a farm from his fatlier to 
himself. Dofts. resisted his claim as 
fraudulent, denying that they had ever 
received the trunk, & oiTei*<3d to prove, 
os tending further to show the dis- 
honesty of the claim, that this farm had 
been the subject of a suit In chancery, 
in which it was decreed that pltf/s 
father lield the land only os agent for 
another, & should convey to him ; He 
that pltf. was aware of tlio fact, having 
been examined as a witiuess in the 
case ; — Held : such evidence was 
rightly received & was suflUdent to 
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Sect* 4, — Funcliona of judge and jury — Quest ions 
of law and fact : Sub-sect, 4, C.f D. iSc E, ; sub- 
sects* 5 <fc 6.] 

of the effect of the declarations. — Welstead v. 
Levy (1831), 1 Mood. & R. 138, N. P. 

103. Whether identity of declarant established.] 
— Where a question arose as to the identity of 
pltf. with a person who appeared in a dressing 
gown in the passage of pltf.’s house near the street 
door, & asked a paity who called to make an 
inquiry from pltf. as to the solvency of an indorser 
of a bill, “what his business was ” i/dd ; 
(1) without further evidence of wlio the person 
was, his identity with pltf. was not sufficiently 
e.stablislicd to let in evidence (jf what he said on 
that occasion ; (2) it was for the judge <fc not for 
the jury to decide whether the identity was 
sufficiently proved, for the question of identity was 
I)reliminary to the admissibility or rejection by 
him of the declarations of the persons ought to be 
identified with pltf.— Cohfield v. I*ausonb (1833), 
1 (>. & M. 730 ; 3 Tyr. 800 ; 2 L. J. Ex. 202 : 
119 E. K. 593. 

Amiotation :—A8 to (2) Refd. IX. v. Colcloiigh (1882), 15 
CUjx, C. C. 92. 

104. Admission of declaration on legitimacy of 
declarant— Legitimacy of declarant issue in action.] 

— The only question at i8su(5 before the jury in an 
administration suit was whether M., through 
whom defts. claimed, was legitimate. In the 
course of their case, wliich was opened first, they 
tendered his declarations in evidence. PJtfs. 
objected to the admissibility of these declarations, 
& tendcTed evidence on the voire dire, for the 
purpose of showing that the declarant was not a 
member of the family. ct. being of opinion 

that defts. had made out a primd facie case of the 
declarant’s legitimacy, admitted the evidence of 
the declarations, & rejected the evidence on voire 
dire tendered by pltfs. — iliTcinN-s v. Eahdley 
(1871), lu R. 2 P. k, D. 248 ; 40 L. J. P. & M. 70 ; 
25L. T. 103. 

Annotation lit Perton, Pearson v. A.-Q. (1885), 

5J li. 4’. 707. 

Dying declarations.] — See Chimin ap Law, Vol. 
XIV., p. 810, Nos. 8787-8793. 


D. As to Acts not forming Part of Same Transaction. 

106. Acts done in places other than place in 
dispute.] — Where evidence is offered of acts done 
in places other than the place in dispute, it is for 
the judge to decide, in the first instance, whether 


there is such a unity of character in the different 
parts, as to render evidence, affecting a part not 
in dispute, admissible with reference to the part 
in dispute, & whether the acts relied on amount to 
evidence of ownership (Bosanquet, .T,). — Doe d. 
Bakrett V* Kemp (1831), 7 Bing. 332 ; 5 Moo. & 
P. 173 ; 0 L. J. O. 8. C. P. 102 ; 131 K. R. 128 ; 
subsequent qyroceedings (1835), 2 Bing. N. 0. 102, 
Ex. Ch. 

Annotations: — Refd. Brisco v* Lomax (1838), 3 Nov. & 

P. K. B. 308 ; Hardcastle v. Dennison (1 H61 ), IOC. B. N, S. 

006 ; University College p. Oxford Corpn. (1904), 68 

J. P. 470 ; Leeko v. I’ortsinouth Corpn, (1912), 106 

L. T. 627. 

E. Whether Reviewcible on Appeal* 

106. General rule.] — The question whether a 
note has been altered since it was made, so as to 
render it inadmissible as evidence, is for the judge 
at the trial, but the ct. will review his decision as 
they would that of a jury on any other question 
of fact.— J.ESTER V. Hunt (1815), 4 L. T. O. 8. 419. 

107. — — .] — Cleave v. Jones, No. 82. ajiie* 

108. .] — When a question to determine 

the admissibility of evidence has been decided by 
a judge presiding at a trial by jury, the decision 
of the judge on such (piestion may bo reviewed 
by a ct. of appeal. - Eitzoehald v* PTtzgerald 
^801), 3 8w. Tr. 400 ; 4 New Rep. 157 ; 10 
I.. T. 510 ; 164 E. R. 1330. 

109. Where judge’s discretion to admit statu- 
tory.] — Where a statute gives i)ower to a judge at 
Nisi Prius to exercise a discretion as to the ad- 
mission or non-admission of a document in 
evidence, liis decision is subject to the general 
supervision & control of the ct. out of whicli 
the record comes, unless the express language of 
the statute makes his decision final. 

Evidence on Commission Act, 1830 (c. 22), s. 10, 
makes the deposition of a witness taken under it 
inadmissible m evidence, unless it shall appear 
to the satisfaction of the judge that the deponent 
is unable from ponnanent sickness or other 
permanent infimiity to attend the trial : — Held : 
though it is competent to the ct. to review his 
decision, it is for the judge to satisfy himself of 
the deponent’s inability to attend, by such 
evidence as he shall think fit ; & the ct. will not 
interfere, unless it bo shown that the judge has 
been misled by false evidence, or that injustice 
has resulted from the course pursued at the trial. — 
Beaufort (Duke) v* Chawshay (1866), L. R. 1 
C. P. 699 ; Har. & Ruth. 638 ; 35 L. J. C. P. 312 ; 
14 L. T. 729 ; 12 Jur. N, 8. 709 ; 14 W. R. 989. 


support the decree, without the other 
proceedlntfH in the suit, — T homas v, 
Urkat Wkstkrn Hy, Co. (1857). 14 
U. V. 11. 389.— CAN. 


idetUity of dedaran 
established .] — Evidence of what tool 
l)Uioe at a meeting Is admissible ai 
proof that pltf, was the person liitendct 
by a resolution passed at it.— Tavloi 
t). Massky (1891), 20 O. R. 429 — 
CAN. 

a. Denial by plainiiff Whethe 
plaintiff can he contradicted .] — In tres 
puss against the sheriff for taklui 
gpoda, pltf. called the baliilt who mad 
the Beitnre sale. He swore tha 

a ltf., after giving notice of his claim t< 
lie ^ods, withdrew it, & that the sal 
went on. Pltf. offered to disprove th 
withdrawal i--Held : such ovldono^ 
was admissible, as relevant to th* 
issue, tho\igh contradicting pltf.* 
own witness. — Robinson v. Rkynoldi 
(1864), 23 U. C. R. 660.— CAN/ 

P called a 

0 witness, k said ; *• Ldid not tell E. 


defts.’ agent, I liad not boon burned 
out before. I was not usked by him.” 
E. was called & It was i>roposed to 
ask him (luestious to contradict pltf. 
on this point : — dlcld : such evidence 
was properly rejected as raising u 
collateral issue.— M cCulloch r. Uoke 
Distuiot Mutual Fuik lN8UHANt:K 
Co. (1872), 32 U. C. K. 610; (1874), 
34 U. C. R. 384. — UAN. 


^ Q. peclaration by deceased as to 
intention — To dispose of proceeds — Of 
policy of insurance.}— lie Mills, New- 
coMBE V. Mills (1897), 28 U. R. 663. 


r. ScttleTnerU on terms — Docu- 
n^nts showing parties not ad idem — 
WM.her oral evidence admissible .] — 
Where a case had been adjourned to 
grange the terms of a settlement 
between the parties, & certain negotla- 
pons followed, but it appeared from 
the draft consent & letters that the 
parties were never at ogy time etd 
idenit tho ct. refused to oJlow oral 
evidence to bo given to prove that a 


compromise had actually been arrived 
at . — Rc Beaity, Ex p. Bovet (1896), 
31 I. L. T. 56.— IR. 


PART I. SECT. 4, SUB-SECT. 4.— D. 

105 i. Acts done, in places other than 
the place in dispide.l— Remarks upon 
tho judge’s charge as to ” authorised ” 
medical aid &; upon tho admission of 
evidence of cures believed to have 
been wrought by Cliristlan Scientists, 
even as showing good faith. — U. v. 
Lewis (1903), 23 C. L. T. 257 ; 6 

O, L. H. 132 ; 2 O. W. R. 290, 56G.— 
CAN. 

PART I. SECT. 4, SUB-SECT. 4.— E. 

s. Award of arbitrator.] — If in- 
tending to decide rightly, an arbitrator 
comes to a wrong decision, as to com- 
petency of a witness, admissibility of 
evidence or relevancy of al lowing 
proofs of particular facts, the ct. wlU 
not review his decision or set aside 
award for mistake. — 8 imps on v. New- 
foundland Government (1892). 7 
Nfld. L. H. 637.— NFLD. 
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Sub-sect. 5. — Direction op Jury. 

As to Interpretation.] — See Sub-sect. 3, ante. 
110. As to weight of evidence.] — The due 

degree of weight to be given by a judge, directing 
the jury, to particular evidence, which has been 
properly admitted, must bo left to his own discre- 
tion, & his direction in that respect will not be 
revised by the ct. above. — A.-G. v. Good (1825), 
M‘ae. & Yo. 280 ; 148 E. R. 421. 

Annotations : — Consd. Simpson v. Clayton (183G), 2 lUnff. 
N. C. 467. Mentd. Uc Disputed Adjudication (1850), 15 
L. T. O. S. 8. 

Sec, generally. Part III., Sect. 8, pod. 

In criminal proceedings.] — See Criminal Law, 
Vol. XIV., pp. 296 ei aeq. 

Misdirection of jury — As ground for new trial.] 

— See Practice. 


Sub-sect. C. — In Particular Cases. 

Ill, Intention of parties to contract.] — In 

assumpsit on a contract for the delivery of coals 
from a colliery, it appeared that the agreement 
for supplying such coals & for the demise of a coal 
wharf, purported to be made between pltf. &; the 
partners in the colliery, tlireo in number, & was 
executed by pltf. & two of the partners : — Held : 


admitting such contract to be one by which 
partners might bind an absent co-partner or them- 
selves, yet the judge, on trial, ought not to decide, 
as matter of law, that the contract signed by two 
bound them, but should desire the jury to say 
whether it was intended to do so or not, if there 
ore circumstances from which an intention can 
be inferred that no party should be bound unless 
all the partners signed ; as, the nature & terms 
of the agreement, the distance of time at which 
it was to come into operation, the declarations & 
conduct of the parties respecting it, & the manner 
in which previous contracts between them, of 
the same kind, had been executed. — Latch v. 
Wedlake (1840), 11 Ad. & El. 959; 3 Per. & 
Dav. 499 ; 9 L. J. Q. B. 201 ; 113 E. R. 678. 
Annotations : — Reid. Cumbtulogo r. Lawson (1857), 1 

C. B. N.S. 709. Mentd. Coyte v. Elphick (1 874), 22 W. U. 
541 ; Royal Albert Hall Corpn. v. Wlnobilsoa (1891), 7 
T. L. R. 362. 

Reasonable time — For delivery or tender — Of 
goods.] — See Sale of Goods Act, 1893 (c. 71), 
8. 29 (4) ; Sale op Goods. 

112. Idem sonantla.J — If two names spelt 
differently necessarily sound alike, the ct. may, 
as matter of law, i)ronouiico them to be idem 
sonaniia ; but if they do not necessarily sound 
alike, the question whether they are idem sonant ia 
is a question of fact for the jury. Wliere therefore 


PART I. SECT. 4, SUB-SECT. 5. 

t. General rule,] — Tho judftro in 
directing: tho jury aa to tlic law iw 
bound to call their attention to the 
manner in which tho law should bo 
applied by them accordinff to their 
iindiintd os to tho facts, & the extent to 
wddeh he should do so depends on tho 
circumstances of the case. — SrKNCEit v. 
Ala.sk \ Paukeks’ Assoon, (1904), 35 
S.-C. R. 3C2.--CAN. 

a. What is misdirection — Particu- 
lar argument not left to jury.] — It is no 
misdirection that the judge, in 
charging tho jury, did not advance a 
Ijarticular argument, wiiich the counsel 
thinks would have inlluenced the Jury 
in Ids client's favour. — Annable v . 
McDonell (1851), 8 U. C. R. 382.— 
CAN. 

b. — — ■ Defendant riot called as 
untness — Judge's opinion of defendant's 
evidence.] — Where deft, knew all the 
circumstances, & might have been 
called as a witnoss : — Held : it was not 
a misdirection to tell the jury they 
might infer that if deft, had been called 
his evidence would not have benetitea 
Ids case. — Tuprs r. Hatheway (1858), 
4 All. 62.— CAN. 

c. Misstatement of legal pro- 

position.] — A misstatement of a legal 
proposition is not a misdirection unless 
it touches the very point of the cose, 
^oing directly to the point which tho 
jury has to determine, limiting & di- 
i*octing their verdict. — Peters v . 
Silver (1867), 7 N. S. R. 75.— CAN. 

< 1 . — In trover for 

tliroe sheep, pltf. alleged that she had 
brought two with her to the residence of 
M., with whom she was living when they 
were taken, & one she had purchased 
when there. The shocp were seized as 
tho property of M. The sheep boro 
M.’s mark ; pltf. had admitted that 
M. had appropriated to his own use her 
sheep, & said he was to have given her 
others, but had not done so. Tho 
jud^, after referring to the conflicting 
evidence, told tho jury that if dofts.’ 
evidence was true. It was matter of law 
that the sheep were not jdtf.'s, & he 
recommended them to bring in a ver* 
diet for dofte. upon tho ground if they 
took the same view of the evidence, 
adding that it would be better for the 
parties that the Jury should follow tho 
law, as a departure from the rules of the 
ct. would only tend to prolong litiga- 

J. — ^VOL. XXII. 


tion : — field : the verdict must be set 
aside on ground of misdirection. — • 
McLELLAN V. iNORAIIAM (J882), 3 

R. & U. 104.— CAN. 

e. js/o direction as to effect of 

evidence.] — It is a misdirection of 
judge not to charge tlio jury as to elfcct 
of certain evidence. — M cFarlane v . 
Flinn (1870), 8 N. S. R. 141.— CAN. 

f. Strong observation on evi- 

dence.] — Where defts. Avere indicted 
for obstructing a navigable river by the 
erection of a wharf, & there was no 
evidence that the part covered by the 
wharf had ever been navigated by 
vessels of any size, but it was shown 
only that prosecutor was prevented by 
it from lauding there with his skiff, « 
the wharf was proved not to interfere 
with tho navigation : — Held : tho 
jury wore rightly directed that on this 
evidence tho only verdict which could 
be rendered was not guilty. Sucli 
a direction is not so much a direction on 
the law as a strong observation on the 
evidence, wlilch may properly bo made 
in a proper case without being open to 
the charge of misdirection. — R. v. Port 
Pkrrv Ry. Co. (1876), 38 U. C. R. 
431.— CAN. 

.] — When tho judge 
in charging the jury told them that 
“ putting out of consideration all ad- 
missions that had been contradicted, 
wlilch on that account he thought they 
should dismiss from consideration, 
pltfs. were in his opinion clearly en- 
titled to recover " ; — Held : tills was 
not a misdirection. — ^Morrison v. 
Thompson (1877), 2 R. & C. 411.— 
CAN. 

•.] — Tho Supremo Ct. 
as an appellate ct. for the Dominion, 
should not approve of strong observa- 
tions being made by a judge in effect 
charging upon defts. matters not set 
out in the pleadings & not legitimately 
in issue In the cause. — Hardman v . 
Putnam (1891), 18 S. C. R, 714.— 
CAN. 

k. Judge's belief in credibility 

of witness.] — It is not misdirection to 
tell the jury, in reference to deft.’s 
evidence, that a competent witness 
should be believed. — Bank op Nova 
Hcotia V. Fish (1894), 32 N. B. R. 
434.— CAN. 

l . Non-diredion on evidence 

of handwriting .] — It is not misdirection 
to toll the jury that they may use their 


own observation as to haiulwritlng ; 
nor is such a dlrecMon a withdrawal 
from the jury of the oral testimony 
given in tlio matter. — Kibby v. 
Leioiiton (1895), 33 N. B. R. 4.— 
CAN. 

m. Expression of opinion on 

facts by judge — Not binding on jury. ] — 
Jt is a misdirection for tho judge to 
express ills opinion on various questions 
of fact witliout telling the jury that his 
opinion is not binding on them that 
they are tho solo judges of fact. — • 
Natabau Ghose V. R. (1908), I. L. R. 
35 Calc. 531.— IND. 

n. Practice in Ontario.] — An ob- 
jection was taken to the charge as being 
adverse : — Held : tho charge could not 
be complained of hero, for to give 
effect to the objection would bo to com- 
pel tho judge to submit the case to the 
J ury, lea ving tliorn to apply the evidence 
without any assistanco from him, 
which was not the practice in this 
I'rovlnce. — SoouoAi.L v. Htapleton 
(1886), 12 O. R. 206.— CAN. 

o. Part of examination for dis- 
covery — l*ut in tAndence by counsel — • 
Righi of judge to use whole.] — A judge 
in charging a jury may road to them 
parts of ail examination for discovery 
additional to parts put in evidence by 
counsel. — -A dams v. National Elko- 
TRio Tramway & Lighting Co. (1893), 
3 B. C. R. 199.— CAN. 

p. No substantial wrong or mis- 
carriage of justice caused.] — Hovvell v. 
Listowel Rink Co. (1887), 13 O. R. 
476.— CAN. 

q. .] — Tho ct. will not set 

aside a verdict for niisdiroctlon unless 
there has boon some substantial wrong 
or miscarriage. — Insurance Co. ok 
North America v. McLeod (1898), 
30 N. S. R. 480 ; 29 8. C. R. 449.— 
CAN. 

r. .] — Where a judge’s diroo- 

tion to the jury, though not faultless, 
was on the whole calculated to meet tho 
justice of the case an exception was 
disallowed. — Sutton v. Ainslie (1852), 

1 Moeq. 299.— SCOT. 

g. Point not material to issue.] — 
A verdict will not he set aside for mis- 
direction by the ct. on a point not 
material to tho issue. — Royal Cana- 
dian Insurance Co. & Roberge 
(1892), Q. R. 2 Q. B. 117 —CAN. 

D 
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Sect 4 . — Funaiiona of judge artd jvry - QuesHons 
of law and fad: Suh^aecU 6. Seda* 5 & 6: 
Sub-aecL It A.] 

the ct. of quartesr eeBsions for Dorsetshire ruled os 
matter of law Umt Darius & Trius were idem 
sonaniia, the conviction was quashed, although the 
case stated tliat Darius was pronounced in the 
Dorset dialect D’rius, — R, v* Davis (1851), 2 
Den. 231 ; T. & M. 557 ; 4 New Hess. Cas. 611 ; 
20 L, J. M. O, 207 ; 17 L. T. O. S. 135 ; 15 J. P. 
450 ; 15 Jur. 646 ; 5 Cox, 0. O. 237, C. O. R. 

113. Reasonable & probable cause.] — ;lf the 
facts are undisputed the judge may decide the 
question of reasonable & probable cause without 
taking the finding of the jury upon them. — 
Wilkinson v. Foote (1856), 20 J. P. 807 ; 5 
W. R. 22. 

Sec, generally, Malicious Prosecution ; Tres- 
pass. 

114. Agreement to treat holiday as working 
day.] — The question whether an agreement to 
treat a holiday as a working day & so count it 
among the lay days ought to be inferred from the 
fact of working by consent is one not of law but 
of fact. — Nelson (James) & Sons, Ittd. v. Nelson 
Line (Liverpool), Lro., [1908] A. 0. 108 ; 77 
L. J. K. B. 456 ; 98 L. T. 322 ; 24 T. L. R. 315 ; 
52 Sol. Jo. 278 ; 11 Asp. M. L. O. 1 ; 13 Com. Cas. 
235. 11. L. 

A nnoiaiiona : — Retd, llrltibh & Moxlcan Shipping Co. v. 

Lockett, [1911] 1 K. 11. 201; Mawson Shipping Co. v. 

Beyer, I1914j 1 K. B, 304. Mentd. Whlttall v. Bahtken’8 

Shipping Co., 11907 J 1 K. B, 7«3 ; Ke Royal Mail Steam 

i*aokot Co. & River J'laiu S.S. Co., 11910J 1 K. B. GOO. 

Agency — Failure of agent to exercise care.] — 
See Agency, Vol. I., p. 430, Nos. 1215-1220. 

Where agent apparently principal .] — See 

Agency, Vol. L, p. 628, Nos. 2521, 2522. 

Factor’s authority to make advances.] — 

See Agency, Vol. I., p. 380, No. 841. 

Delegation.] — See Agency, Vol. I., i). 389, 
No. 923. 

Duty of house agent .] — See Agency, Vol. 
1., p. 435, No. 1262. 

Agent’s liability to third parties.]— Nee 

Agency, Vol. 1., p. 676, No. 2864. 

Where managing committee pledges credit 

of committee man.] — See Agency, Vol. L, ii. 360, 
Nos. 687, 088. 

Revocation of authority.] - Nee Agency, 

Vol. 1., p. 689, No. 2984. 

Time limit for agent’s commission.] -Nee 

Agency, Vol. 1., p* 519, No. 1806. 

Agriculture — Tenant’s breach of covenant.]— 
See Agriculture, Vol. XL, p. 10, Nos. 75, 76. 

Animals — Reasonableness of extra charge for 
carriage.]— aSVc Animate, Vol. IL, p. 280, No. 545. 

115 . Whether dog under control.] — The 

question whether or not a dog is under control 
>^thin Dogs Act, 1871 (c. 56), s. 3, is one of fact 
^ not of law.— Wren v. rococic (1876), 34 L. T. 
697 ; 40 J. P. 646, D. C. 

™.]— Nee, also. Animals, Vol. I., i). 248, 

No. 318. 

Arbitration — Arbitrators bound by rules of 
evidence.] — See Arbitration, Vol. II., p. 434, 
Nos. 837-840. 

Bailment — Bailee’s duty of care.]— Ncc Bail- 
ment, Vol. III., p. 89, No. 223. 

Bankruptcy — F raudulent preference .] — See Bank- 
ruptcy, Vol. V., pp. 859, 860, Nos. 7198-7201. 

Fraudulent conveyance.] See Bank- 

RUP'rcY, Vol. IV., p. 70, No. 592. 

Order & disposition.] — See BANiotuprcY, 

Vol. V.,p,751,No. 6477. 


Bills of exchange — Reasonable time for present- 
ment of cheque.] — See Bills of Exchange, Vol. 
VI., p. 228, Nos. 1432, 1433. 

Reasonable time for filling up blank 

promissory note.] — See Bills of Exchange, Vol. 

VI. , p. 71, No, 673. 

Whether notice of dishonour given in 

time.] — See Bills of Exchange, Vol. VI., pp. 
258, 259, Nos. 1683-1686. 

Excuses for delay in giving notice of dis- 
honour.] — See Bills of Exchange, Vol. VI., 
p. 205, Nos. 1723-1726. 

Intention of indorsee paying bill.] — See 

Bills op Exchange, Vol. VI., p. 362, No. 2386. 

Absence of consideration.] — See Bills of 

Exchange, Vol. VI., p. 154, No. 996. 

Allegation of fraud.] — See Bills op Ex- 
change, Vol. VI., pp. 141, 175, Nos. 925, 1100. 

Agreement lor discharge of surety.] — See 

Bills op Exchange, Vol. VI., p. 414, No. 2684. 

Bills of sale — Chattels in apparent possession of 
grantor.] — See Bills of Sale, Vol. VII., p. 116, 
No. 676. 

Building contracts — Employer’s power to repu- 
diate contract.] — See Building Contracts, Vol. 

VII. , p. 443, No. 443. 

Carriers — Passenger removed from tramcar — 
Motive of conductor.] — See Carriers, Vol. VIII., 
p. 114, No. 709. 

Limitation of common law liability.] — Sec 

Carriers, Vol. VIII., p. 41, Nos. 240, 241. 

Negligence.] — See Carriers, Vol. VIII., 

pp. 80, 86, Nos. 549, 594. 

Whether rate reasonable.] — See Animals, 

Vol. II., p. 280, No. 545 ; Carriers, Vol. VIII., 
p. 59, No. 389. 

— — Whether luggage delivered to railway 
company.] — See Carriers, Vol. VIII., p. 124^ 
No. 831. 

Notice of refusal to take goods.] — See 

Carriers, Vol. VIII., p. 34, No. 196. 

Whether painting within Carriers Act, 

1830 (c. 08), s. 1.] — See Carriers, Vol. VIII., p. 60, 
No. 322. 

Contract — Words amounting to tender.] — See 
Contract, Vol. XII., p. 331, No. 2776. 

— „ Rescission by consent of parties.] — See 
Contract, Vol. XII., p. 334, No. 2805. 

Contrary to public policy.] — See Contract, 
Vol. XII., p. 244, No. 1995. 

Copyright — Infringement — By dramatic produc- 
tion.] — See Copyright, Vol. XIII., p. 214, No. 502. 

Piracy of engraving.] — See Copy- 
right, Vol. XIII., p. 212, No. 476. 

Coroners — Absence — Lawful or reasonable 
cause.]— Coroners, Vol. Xlll., p. 240, No# 
109. 

Criminal law —Inducement by false pretences.} 
— See Criminal Law, Vol. XV., 986, 

Nos. 11,028-11,034; p. 1000, No. 11,197. 

Act tending to public mischief.] — See 

Criminal Law, Vol. XIV., p. 117, No. 861, 

Forgery by alteration of receipt.] — See 

Criminal Law, Vol. XV., p. 1043, No. 11,761. 

Possession of parent in abduction.] — See 
Criminal Law, Vol. XV., p. 858, No. 9424. 

Possession of stolen goods.] — See Criminal 

Law, Vol. XV., pp. 965, 966, Nos. 10,782-10,786. 

Embezzlement — Who is a clerk or servant.] 

— See Criminal Law, Vol. XV., p. 921, Nos. 
10,141-10,143. 

Custom & usages Existence of usage.]— 

Custom Usages, Vol. XVTI., pp. 35, 36, Nos. 
398-402. 

Meaning of mercantile terms.] — See 
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Custom & Usages, VoL XVII,, p. 39, Nos. 433- 
436. 

Damages — Whether liquidated damages or 
penalty.] — See Damages, Vol. XVII., pp. 136, 
137, Nos. 422, 423. 

Deeds — Construction.]— D eeds, Vol. XVII., 
pp. 243 et 

Distress — Fraudulent removal of goods.] — See 
Distress, Vol. XVIII., p. 360, No. 083. 

Abandonment of.] — See Distress, Vol. 

XVIII., p. 367, No. 941. 

Expenses of sale.] — See Distress, Vol. 

XVIII., p. 407, No. 1470. 

Construction of term lodger.*'] — See 

Distress, Vol. XVIII., p. 305, No. 414. 

Easements — Acquisition of — Presumption of lost 
grant.] — See Easements, Vol. XIX., p. 148, No. 
1011 . 

Bond fide use of.] — See Easements, Vol. 
XIX., p. 107, No. 683. 

Reasonable use of.] — See Easements, 

Vol. XIX., p. 117, No. 779. 

Elections — List of voters — Sufficiency of notice 
of objection.] — See Elections, Vol. XX., p. 30, 
No. 159. 

Husband & wife.] — See Husband & Wife. 

Infants — Necessaries.] — See Infants. 

Liandlord & tenant — Yearly tenant holding out 
— Terms of tenancy.] — See Landlord & Tenant. 

Libel & slander.] — See Libel & Slander. 

Limitation of actions — Whether document suffi- 
cient acknowledgment.] — See Limitation op 
Actions. 

Malicious prosecution.] — See Malicious Pro- 
secution. 

Master & servant.] — See Master & Servant. 

Money & money-lending — Whether transaction 
harsh & unconscionable.] — See Money & Money- 
Lending. 

Negligence.] — See Negligence. 

Patents.] — See Patents. 

Sale of goods.] — See Sale op Goods. 

Shipping — Construction of charter party.] — See 
SUIPPING. 

Solicitors — Negligence.] — See Solicitors. 

Trade & trade unions — Contracts In restraint of 
trade.] — See Trade & Trade Unions. 


Sect. 5.— JUDGE SITTING WITH ASSESSORS. 

116. General rule — Decision rests with Judge.] — 

If the judge of the ct. below differs from his 
assessors he is bound to decide in accordance with 
his own opinion. — The Beryl (1884), 0 P. D. 
137 ; 63 L. J. P. 75 ; 51 L. T. 564 ; 33 W. R. 101 ; 
5 Asp. M. L. 0. 321, 0. A. 

Annotations: — Mentd. The Dordogne (1884), 10 l\ D. 6; 
The John McIntyre (1884), » P. D. 135 ; The Staiimoro 
(1885), 64 L. J. P. 80 ; Baker t). Theodore H. Hand 
(Owners), The Theodore H. Hand (1887), 12 App. C^. 
247 ; Liverpool, Brazil & Hiver Plato Steam Navigation 
Co. V. Campanhia Bahlana do Navegaoio A. Vapor, 
The Memnon (1880), 62 L. T. 84 ; S.S. Lebanon v. S.S. Goto, 
Tho Goto (1889), 14 App. Cas. 070; The Oporto, {18071 
P. 249 ; Tho BoUaiiooh, [1907] P. 170 ; S.S. Mondip 
Hango V. Hadcliffe, [1921] 1 A. O. 55G. 

117. .] — The learned judge before 

whom this case originally came appears to have sur- 
rendered his own view to that of his nautical 
assessoi's. ... It is the duty of a judge to form 
his own judgment (Loud Halsbury, 0.). — 
Gannet (Owners) v. Algo a (Owners), The 
Gannet, [1900] A. C. 234 ; 69 L. J. P. 49 ; 82 
L. T. 329 ; 9 Asp. M. L. C. 43, IT. L. 

^4 )mo(«n'ori Mentd. Tho I’itgavoney, [lOlOJ P. 215. 

See^ generally^ Admiralty, Vol. 1., pj). 201, 202, 
Nos. 1203-1208. 

118. Opinion of assessor - Power of Court of 
Appeal to consider.] — Where a trial takes place 
before a judge assisted by an assessor, & the 
assessor has given his opinion to the judge upon 
an appeal from the decision of the judge, tho Ct. of 
Appeal has power to consider the opinion given 
ly the asiossor, &; the reasons, if any, stated by 
Mm for that opinion. — Hatters ley & Hons, Ltd. 
V, Hodgson (Georoe), Ltd. (1905), 21 T, L. R. 
178 ; 22 R. P. C. 229, 240, C. A. 


Sect. 0.— ONUS OF PROOF AND RIGHT TO 
BEGIN. 

Sub-sect. 1. — Onus of Proof, 

A. In GcneraL 

119. On party alleging affirmative issue-- 
General rule.] — Deft, liaving pleaded an agreement 
made between pltfs. & other creditors of deft., 
of tho one part, & deft, of tho other part ; that 


PART I. SECT. 6, SUB-SECT. 1.— A. 

119 1. On party alleging affirmative 
issue — General rvle.] — The offence of 
carting away night soil ^vithout a 
licence is a quasi -criminal offence, it is 
therefore for complainant to prove that 
deft, has not a licence & has not given 
such security os is required liy the local 
authority. — Morrihon v. Woodoate 
(1878), 4 V. L. H. 430.— AUS. 

119 ii. .] — In an action for 

breach of an implied warranty of 
authority to make a contract, pltf. 
launched his case by showing that he 
entered into the contract with deft, 
as agent, who so described himself, & 
that deft, had not the authority he 
professed to have ; — Held : the onus 
of proving a defence that pltf. was 
aware at the time of the want of 
authority would lie upon deft. — 
Adamson v. Morton (1881), 7 V. L. H, 
307. — AUS. 

119 iii. .] — The onus of 

proving an agency lies strictly on the 
party seeking to enforce a contract 
made with the allogrod agent. — Hobin- 
SON V, Tyson (1888), 9 N. 8. W. L. H. 
297.— AUS, 


« Grey (190 

26 V. L. II. 214.— AUS. 

119 V. .] — Hicks v. Tkc 

tekr. Executors & Agkncv C 
(1900), 26 V. L. H. 339.— AUSV 
119 vi. .1— Theoniifiof pr< 


that accused is a prohibited Immigrant 
lies upon tho prosecution. — -M an Kit v, 
Sami^son (1901), 3 W. A. L. H. 71.— 

AUS. 

119 vii. .] -In determining 

wliioh of two persons having equitable 
interests In property should have 
priority, it lies upon the person having 
the latter interest to show that the 
other has done or omitted to do some- 
thing which would deprive l»lin of 
his advantage. — General Financ’k 
Aoency, etc. Co. (in Liquidation) v. 
I'ERPKTUAL Executors & Trustees 
Ashoon., etc, (1902), 27 V. L. H. 739. — 
AUS. 

119 vlii. .] — Hansen 17. Mil- 

lar’s Karri & Jarrah Co. (1005), 
7 W. A. L. H, 266.— AUS. 

119 ix. .] — Theonus isnpon 

tho person attacking the transaction to 
prove aflirmatively that rosp. oc.tod in 
bad faith,— iec Donovan (1910), 10 
S. H. N. S. W. 532 ; 27 N. S. W. W. N. 
157.— AUS. 

119 X . — .] — Hart v. Mac- 

donald (1010), 10 C. L. It. 417.— 

AUS. 

119 xi. .] — Jones & ('<>., 

Ltd. V. New Zealand Shippinq (’o. 
(10i6), 12 Tas. L. 11. 112.— AUS. 

119 xii. . } — Where a vessel is 

seised as not being British built, claim - 
aiit In order to reotiver must prove that 
tho vossol was built at a British port. — 


H. V. Nash (1825), Tay. 107.— CAN. 

119 xiii. .] — Where pltf. sues 

upon a covenant for right to convey 
land, alleging as a breach that deft, 
liad no such right, & deft, pleads that 
he had, the proof of title lies upon 
(loft. — M iliji V. Wiai.E (1862), 22 

U. C. H. 168.— CAN. 

119 xiv. .] —Manley v. 

COLLOM (1000), 8 B. C. H. 153 ; 1 M. M. 
Cas. 487.— CAN. 

119 XV . — .] Henderson v, 

INVEKNES.S Hailway Coal Co. 
(1014), 14 E. L, It. 203 ; 16 D. L. It. 
420 ; 47 N. 8. 11. 530.— CAN. 

119 xvl. .1 — Wliero intxjs- 

tatc has ostabllshed a uoinicll of choice, 
the onus that sbehad changed It to her 
domicil of origin is upon those sooklng 
to prove such change, & it must bo 
proven with “ porioct clearness & 
satisfaction.” — FoiinKS v. Bailey 
(10 11), 14 E. L. H. 514.— CAN. 

119 xvU. .l—Ptlf., who with 

lier brother owned all the stock equally 
ill a iimite.l oo., brought an action 
against her brother under an ailcgod 
verbal agreement whereby ho was to 
purchase all her shares in the co. : — 
Jield : tho onus of proof of the con- 
tract alleged was on pltf. — C ampbell 
r. Storey (1921), .33 B. C. H. 354.— 
CAN. 

119 xviii. — — — -.] —Whore an in- 
strument is shown to be false, it lies ou 
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Sect. 6 . — Onus of proof and right to begin: Svb^ 
sect. 1, ^.] 

deft, should assign certain credits & effects to 
two persons upon certain trusts, & that pltfs. 
agreed to accept those conditions in discharge of 
their demand, provided all the creditors assented ; 
that deft, did assi^, & that all the creditors 
assented. The replication denied that all the 
creditors assented : — Held : the affirmative of the 
issue being on deft., he was bound to prove the 
assent of all his creditors. — Catherwood v. 
Chabaud (1823), 1 B. & C. 150 ; 2 Dow. & By. 

K. B. 271 ; 1 L. J. O. S. K. B. 66 ; 107 E. B. 56. 
Annotation: — Mentd. Clay v. Willis (1823), 2 Dow. & Ity. 

K. B. 63V. 

120. .] — Where on the pleadings the 

affirmative is on deft., pltf. need give no evidence. 

« — Gray v . Atkins (1830), 8 L. J. O. S. C. P. 132. 

121. .] — The onus probandi is on 

the person asserting the affirmative. — Wing v . 
Angrave (1860), 8 H. L. Gas. 183 ; 30 L. J. Ch. 
65 ; HE. B. 307, H. L. ; affg. S. 0. sub nom. 
Underwood v. Wing (1854), 4 De G. M. & G. 
633, L. 0. 

Annotations : — Reid. Bamctt v. TugwoU (18G2), 31 Beav. 
232 ; Jte Groou’s Sottlmt. (1865), L. K. 1 Eq. 288 ; tie 
Phen6’8 Trusts (1870), 5 Ch. App. 139. Mentd. Touaant 
V. Heathiiold (1855), 21 Boav. 255 ; Hall v. Warren (1861), 
9 H. L. Cas. 420 ; Evans v. Stratford (1864), 2 Hem. & M. 
142 ; Jn the Goods of Nichols (1872), 41 L. J. P. & M. 
88 ; Re Trcdwcll, Jeffray v. TrodwoU, [1891] 2 Ch. 640 ; 
Jn the Goods of Alston (1892), 66 L. T. 591 ; Saccharin 
Corpn. V. Quinccy, 11900] 2 Ch. 246. 

122. Whether rule absolute.] — The 

burden of proof lies upon the party who affirms, 
not upon the party who denies, but the rule is 
not unqualified, nor is it without exception 
(Knight Bruce, V.-C.). — Stikeman v. Dawson 
(1847), 1 De G. & Sm. 90 ; 4 By. & Can. Cas. 
585 ; 16 L. J. Ch. 205 ; 8 L. T. O. 8. 551 ; 11 
Jur. 214; 63 E. B. 984. 

Annotations: — Mentd. Wright v. Leonard (1861), 11 C. B. 
N. S. 258 ; Miller y, Blankley (1878), 38 L. T. 527 ; Stocks 
V. Wilson, 11913] 2 K. B. 235 ; Leslie v. Sheili, 11914] 
3 K. B. 607. 

123. Though negative in form.] — In 

assumpsit^ the declaration stated that deft, 
agreed to build houses according to a specification. 
Breach that he did not build according to the 
specification. Plea, that deft, did build according 
to the specification ; — Held : on this issue pltf. 
must begin & prove that deft, had not built 
according to the specification, — Smith v. Davies 
(1836), 7 C. &P. 307,]S.P. 

124. Impeaching will.] — B remer 

V. Freeman, No. 167, post. 

125. Construction of deed incon- 

sistent with prlm& facie meaning.] — An agreement 
de futuroy extending over a tract of time which, 
on the face of the instrument, is indefinite & 
\udimited, throws upon a person alleging it not 
to be perpetual, the burden of proving that 
allegation. — Llanelly By. & Dock Co. v. 
London & North Western By. Co. (1875), 

L. B. 7 H. L. 550 ; 45 L. J. Ch. 539 ; 32 L. T. 


575 ; 23 W. B. 927, H. L. ; affg. (1873), 8 Ch. App. 
942, L. <J<J. 

Annotations: — Mentd* Levy v. Creightou (1874), 31 L. T. 
1 ; Cochrane v. Exchange Telegraph Co. (1896), 12 
T. L. R. 197 ; Re Liudrea, Lindrea v. Fletcher (1913), 
109 L. T. 623 : Tynemouth Corpn. v. Nowbiggin-by-the- 
Sea U. D. C. (1915), 80 J. P. 195. 

Verdict of jury challenged.] — See 

Coroners, Vol. XIII., p. 260, No. 405. 

120. Fraud,] — The onus of proving fraud, 

in cases of cessiOy rests on the person resisting 
the remedy. — Wight v. Bitchie (1814), 2 Dow, 
377 ; 3 E. B. 900, H. L. 

127. .] — In trover, deft, pleaded 

that H. was possessed of the goods as of his own 
property, & that to prevent them being taken 
m execution he covinously pretended to sell ’ 

to pltf. The replication traversed thaf^ If.' did, 
for the purposes, etc., covinously pretend to sell 
the said goods : — Held : the replication did not 
admit that the goods were the property of H. ; 
but the onus was on deft, of proving a fraudulent 
sale by H. to pltf. — Nicoll v. Bastard (1835), 
2 Cr. M. & B. 659 ; 1 Gale, 295 ; Tyr. & Gr. 150 ; 

5 L. J. Ex. 7 ; 150 E. B. 279. 

Annotations: — Mentd. Gadsden v. Barrow (1854), 9 Exch. 
514 ; Eastern Construction Co. v. National Trust Co. 
& Schmidt, 11914] A. C. 197. 

128. .] — In general the burden of 

proof is thrown upon the party who resists per- 
formance of an agreement, on the ground of 
fraud & surprise ; but the rule is by no means 
universal. If the agreement be suspicioas on the 
face of it, the burden of proof may bo shifted on 
to the party seeking to enforce it (Lord Langdale, 
M.B.). — West v. Habgood (1837), 6 L. J. Ch. 
369 ; 1 Jur. 259. 

123. ,] — AVhero a pltf. seeks to set 

aside a transaction on the ground of fraud of a 
particular description, the onus probandi is upon 
him, & he will be bound strictly to prove his case 
as it is laid in his bill. For example, if a matter 
necessarily rests wholly in his own mind, such as 
that ho was imposed upon by a certain purchase, 

6 he do not choose to pledge his oath to the truth 
of it, the ct. will assume that the fact could not be 
honestly asserted, & if deft, wholly deny the fact, 
& the only other witness cannot be relied upon, 
pltf. will fail ; & if he fail the bill will be dismissed 
with costs, even though deft.’s conduct be not 
free from blame. — Mowatt v. Blake (1858), 
31 L. T. O. S. 387, H. L. ; revsg. S. C. sub nom. 
Blake v. Mowatt (1856), 21 Beav. 603. 
Annotations: — Mentd. Rodger v. Comptoir D'Escompto 

de Paris (1871), L. 11. 3 P. C. 465 ; Armstrong v. Jackson, 
[1917] 2 K. B. 822. 

Seey generally. Misrepresentation & Fraud. 

13J. Misrepresentation.] — Melbourne 

Banking Corpn. v. Brougham, No. 543, post. 

4 See, generally. Misrepresentation & Fraud. 

131. Mutual mistake.] — Melbourne 

Banking Corpn. v. Brougham, No. 543, post. 

See, generally, Mistake. 

132, llbgallty.] — This is a question on a 

proof for a small sum under a transaction alleged 


the party claiming benefit under it to 
support it.— W ATI’ V. Grove (1805), 
2 boh. & Lef. 602.— IR. 

119 xix. •] — Although the 

recital or receipt in a deed is rrimd facie 
evidence of the payment of the con- 
sideration, yet if the ct. comes to the 
conclusion that the consideration has 
not been paid, & directs an inquiry 
upon the subject, the onus of proving 
the payment lies upon the party lii- 
sisti^ that it has been paid. — C roi.y 
V. O^ALLAOHAN (1842), 5 I. Eq. R. 
32.— IR. 

119 XX, .] — Pltf. before he 


obtains a verdict is bound to satisfy 
the ct. that ho is entitled to it. — Fox 
V. Morris (1882), 6 Nfld, L. R. 424.— 

NFLD. 

119 xxi. .] — Bank of Aus- 

tralasia V, Noimi German Insurance 
Co. (1898), 17 N. Z. L. R. 387.— N.Z. 

119 xxii. .3 — Hapltn v. 

Archer (1903), 23 N. Z. L. R. 481.— 

N.Z. 

119 xxiii. .] — Kinov.Auck- 

LANi> Electric Tramway Co., Ltd. 
(1912), 31 N. Z. L. R. 924.— N.Z. 

119 xxiv. .] — Fraser v. 


Bruce (1857), 20 Dunl. (Ct. of boss.) 
115 ; 30 Sc. Jur. 70.— SCOT. 


123 1. Though negative inform.] 

— In an action of debt for tithe com- 
position, deft, pleaded* nil debet to a 
declaration containing counts in which 
there was no allegation that deft, was 
tenant from year to year, or of a lesser 
estate : — Held : the onus proha'nd.i 
of deft.’s interest lay upon deft., & 
proof of payment of rent by him to a 
third person was not sufficient evldencui 
to show that ho was tenant from year 
to year. — Fairtlough v. Swiney 
(1838), 1 Jebb & S. 333.— IR. 
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to be illegal by the operation of provisions in a 
statute passed in 1844. The burden of establishing 
that illegality rests on those who assert it {per 
Cur.). — Charles, Ex p. Barton (1846), 1 
De G. 316 ; 4 Ry. & Can. Cas. 371 ; 7 L. T. O. S. 
143 ; 10 Jur. 442. 

See^ generally^ Contract, Vol. XII., p. 236, 
Nos. 1941-1944. 

133 . Gaming tranjaction.]— Where the 

defence to an action to recover money upon the 
sale &C, purchase of certain stock is one of gambling 
transaction, the burden of proof lay on the party 
setting up such a defence. — Shaw v, Bayley 
(1893), Timesy Jan. 24, C. A. 

SeCy generally y Gaming & Wagering. 

134 . Goods liable to seizure.] — Onus 

probnndi of payment of duties lies on the claimer 
on prosecutions in the Exchequer, but in actions 
of trespass for taking the goods, the onus of 
proving the non-payment lies on deft.— Salomon 
V. Gordon (1772), 2 Wm. Bl. 813 ; 96 E. R. 479. 
Annotation :—CoiiBd4 Ucnshaw v. Pleasanco (1777), 2 

Wm. Bl. 1174. 

135. .] — (1) Condemnation of goods 

by the Comrs. of Excise is not conclusive evidence 
to a jury in an action of trespass. (2) In such 
action the onus probandi does not lie on pltf., 
but on the oflicer. — Henshaw v. Pleasance 
(1777), 2 Wm. Bl. 1174 ; 96 E. R. 692. 

Annotations : — As <o (1) Consd. Brittain v. Kinnaird (1819), 

1 Brod. & Bing. 432. Reid. Wood v. Chossal (1778), 

2 Wm. Bl. 1254. 

133 . Claim to tithe in opposition to 

express endowment.] — Wliere a rector claims tithe 
in opposition to an express endowment, he must 
prove his case, the presumption being against 
him. — Dorman v, Currey (1817), Wils. Ex. 46; 
4 Price, 109 ; 146 E. R. 410. 

137 . Allegation of particular custom.] - 

The onus probandi lies on those who allege a 
particular custom in derogation of the ordinary 
maritime law. They must prove the legality 

6 existence of the custom. — The Harriet (1841), 

7 L. T. 441 ; subsequent proceedings (1842), 1 
Wm. Rob. 439. 

SeCy also. Custom & Usages, Vol. XVII., 
pp. 20, 36, Nos. 204, 408, 409. 

138 . Insanity of party to deed.] — A 

party claiming under a deed is not bound to prove 
the sanity of the person executing it ; the burden 
of proof lies on the other side. — Jacobs v. Richards, 
Jacobs v. Porter (1854), 18 Beav. 300 ; 2 

Eq. Rep. 299 ; 23 L. J. Ch. 557 ; 23 L. T. O. 8. 
44 ; 18 Jur. 527 ; 2 W. R. 174 ; 52 E. R. 118 ; 
on appealy 5 De G. M. & G. 55, L. JJ. 

Annotations ; — Mentd. Campbell v. Hooper (1 855), 3 Sm. & G. 

153 ; Wood v. Dwarris (1856), 11 Kxch. 493. 

See, generallyy Lunatics. 

139. Genuineness of attestation of deed 

set up.] — The onus of proving the genuineness 
of a witness to a deed in a civil suit lies on the 
party setting up the deed, not on the party im- 
peaching it, as in a criminal proceeding ; & it is 
a misdirection in a judge to tell the jury in a civil 
suit, that under such circumstances they must try 
the question as to whether the deed was forged 
or not, in the same manner as if deft, was on his 
trial for forgery. — Doe d. Devine v. Wilson 
(1855), 10 Moo. P. C. C. 502 ; 14 E. R. 581, P. C. 

Annotation: — Mentd. Dca Barres v. Shcy (1873), 29 L. T. 

592. 

140. Position of locus in quo.] — Trespass 

for taking heifers. Plea justifying the taking 
damage feasant. The question was as to the 
boundary of a piece of land of which pltf. was 
lessee : — Held : the onus was upon him of showing 


that the locus in quo was within it. — M ott v, 
Turnage (1856), 1 F. & P. 6, N. P. 

Annotation : — Mentd. Golden v. Taylor (1880), 2 F. & F. 110. 

141 . Death of person at particular time 

— Person presumed dead by law.] — The pre- 
sumption of law that a person who has not been 
heard of for a period of seven years is tlien dead 
does not point to any precise moment of that 
period as the time of his death. The onus of 
proving h’s death at a particular time lies upon 
those who assert the fact. — L ambe r. Orton 
( 1859), 29 L. J. Ch. 286 ; 1 L. T. 290 ; 6 Jur. N. 8. 
61 ; 8 W. R. 111. 

Annotations: — Consd. Re Lowes’ Trusts (1870), 23 L. T. 
692; He Phene’s Trusts (1870), 5 Cti. App. 139. Refd. 
Thomas v. Thomas (1864), 2 Dix3W. & Sin. 298 ; Re 
Bonham’s Trusts (1867), L. II. 4 Eq. 416. 

Presumption of death generally, see Part III., 
Sect. 0, sub-sect. 6, post, 

142 . Agreement acted on though not 

executed.] — The onus of showing that both parties 
had acted on the terms of an agreement which 
had not been, in due form, executed by either, 
lies upon the party who rests his case on that 
circumstance. — B rogden v. Metropolitan Ry. 
Co. (1877), 2 App. Cas. 666, H. L. 

Annotations : — Mentd. Household Firo Insce. v. Grant (1879) 
4 Ex. 1). 216 ; Honthorn v, Fraser, [1892] 2 Ch. 27 ; 
Carlill u. Carbolic Smoko Ball Co., [1893] 1 Q. B. 256 ; 
Keighley, Maxsted v. Durant, fl901] A. C. 240 ; Waring 
& Gillow V. Thompson (1912), 29 T. L. H. 154; Coope 
V. Bidout, [1920] 2 Ch. 411. 

143. Loss of right to maintain action.] — 

The onus of showing that a complaining party has 
lost the ordinary right to maintain an action lies 
on him who denies such right. — M ulkern v. Lord 
( 1879), 4 App. Cas. 182 ; 48 L. J. Ch. 745 ; 40 
L. T. .594 ; 43 J. P. 492 ; 27 W. R. 510, U. L. 

I Annotations: — Mentd. Hack r. London Provident Bldg. 
Soc. (18831. 23 Ch. D. 103 ; Municipal Bldg. Soc. v. Kent 
(1884), 9 App. Cas. 260 ; Western Suburban & Netting 
Hill Permanent Benefit Bldg. Soc. v. Martin (1886), 
17 Q. B. D. 66 ; Buckle v. Lordonny (1887), 56 L. T. 273 ; 
Catt V, Wood, [1908] 2 K. B. 458 ; Winter v. Wilkinson, 
[1915] 1 Ch. 317. 

144. Breach of condition in will.] — Semhle: 

The o7itLS of proving a breach of a condition in a 
will lies on the party alleging it, & the other side 
cannot bo called on to prove a general negative. — 
WiidviNsoN V. Dyson (1862), 10 W. R. 681. 

145. Impeaching will.] — It lies upon the 

party who pleads the affirmative issues impeaching 
a will to begin. — K eays v, Adams (1879), cited 
in 5 P. D., p. 25. 

Annotation : — Consd. Hntley v. Grimstone (1879), 5 P. D. 24. 

146. Intestacy.] — Where pltfs. claimed 

a decree of intestacy, & the due execution of a 
will propounded by deft, was admitted by pltfs. 
in their reply, the only plea against the will being 
that it was duly revoked by testatrix ; — Held : 
the onus of proof lay on pltfs., & they must begin 
by opening their case. — S aqui v, Lazarus (1895), 
73 L. T. 191. 

In action of damages.] — See Nos. 238, 240, 

post. 

Foreign law differing from English law.] — 
See Part XI., Sect. 4, post. 

147. On party seeking to enforce award — That 
direction for payment to strangers beneficial.] — A 

direction in an award, that one party shall pay 
money to a stranger, is good, if it be for the 
benefit of a party to the award ; the onus of 
showing that it is for his benefit is thrown on the 
party seeking to enforce the award. — W ood v. 
Adcock (1852), 7 Exch. 468 ; 21 L. J. Ex. 204 ; 
18 L. T. O. S. 332 ; 16 Jur. 251 ; 155 E. R. 
1033, Ex. Oh. ; ajfg. S. 0. sub nom. Adcock v. 
Wood (1851), 6 Exch. 814. 

Annotations: — Mentd. Buchannan v. Klnnlng (1851), 20 
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Sect, 6. — Onus of proof and right to hegin: Sub- 
8 ect,\,A.,B.i!icC, (a).] 

L. j. a r. 252 : Ropor v. Levy (1851), 21 L. J. Ex. 28 ; 
He Laing: & Todd (1853), 13 C. R. 27(J ; Koborte v. Eber- 
bardt (1857), 27 L. J. C. P. 70. 

148. On party denying — Legal presumption.] — 
Where the law presumes the afflx^mative of any 
fa/ct, the negative of such fact must bo proved by 
the party averring it in pleading. So where any 
act is required to bo done by one, the omission of 
which would make him guilty of a criminal neglect 
of duty, the law presumes the affirmative, & 
throws the burden of proving the negative on the 
party who insists on it. Therefore, where a pltf, 
declared that defts., who had chartered his ship, 
put on board a dangerous commodity, by wliich a 
loss happened, without due notice to the captain, 
or any other person employed in the navigation, 
it lay upon him to prove such negative averment. — 
WiixiAMs V, East India Co. (1802), 8 East, 192 ; 
102 E. R. 571. 

Annotations: — Consd. R. v. Twyning (1819), 2 B. & Aid. 
386 ; Caldcjr t?. Kutberford (1822), 3 Brod. & Bing. 302. 
Refd. K. V. Hawkins (1808), 10 East, 211 ; 11. v. Hasllng- 
tiold (1814), 2 M. & S. 658 ; Pearce v. Whale (1826), 7 
Dow. & Ily. K. B. 512 ; II. v. Whiston (1836), 1 Har. & 
W. 606 ; Stikeinan v. Dawson (1847), I Do G. & Sm. 
90 ; Brass v. Maitland (1856), 6 E. & B. 470 ; Aflalo v. 
Lawrence & BuUon, [1903J 1 Ch. 318. Mentd. Thornton 
V. Lance (1815), 4 Camp. 231 ; Langridge v. Levy (1837), 
2 M. He W. 519 ; Newman v. Hardwicko (1838), 2 J. P. 
328; Keates t?. Cadogan (1851), 15 Jur. 428; 11. v. 

Lister (1857), 26 L. J. M. C. 196; Earrant v. Barnes 

S , 11 O. B. N. S. 553 ; Bamfiold v. Goolo & Sheffield 
port Co., [1910] 2 K. B. 94. 

149 . Assent to agreement by counsel on 

his behalf.] — A husband being prosecuted & 
found guilty at the quarter sessions, of an assault 
upon his wife, the ct. recommended an accom- 
modation of the dispute & differences between 
them. The counsel of the parties signed a 
memorandum of agreement, that the husband 
should allow the wife an annuity of £50, & the 
ct., adverting to the arrangement, passed sentence 
upon deft., imposing only a nominal fine upon him. 
It was proved that deft.’s attorney stated publicly 
in ct., that deft had come into the agreement, & 
that deft, was in ct. when the arrangement was 
entered into. Deft., by his answer, denied that 
lie ever consemted to it ; & on his part there were 
depositions that to some extent supported it ; — 
Held : it was not incumbent on pltfs. to prove that 
deft, did assent to an agreement entered into by 
his counsel, but on deft, to disprove it. — Elwoutiiy 
V, Bird (1829), Tarnl. 38 ; 48 E. K. 16. 

Annotation: — Mentd. Swinfen v. Swinlon (1857), 24 Beav. 
549. 

150. Allegations by principal of fraud of 

agent.] — In a suit by principal against agent, 
involving charges of fraud against deft. ; — Held : 
the latter lay under the burden of disproving 
several particulars of pltf.’s case, although the 
truth of those particulars was not directly proved, 
but rested on circumstantial evidence only. — 
Barker v, Harrison (1846), 2 Coll, 516 ; 63 
E. R. 854. 

151. Extent of onus — Allegation of particular 
custom — Legality & existence.] — The Harriet, 
No. 137, ante. 

See, generally, Custom & Usages, Vol. XVII., 
pp. 9 et aeq.y 28 ei aeg. 


152 . Allegation of malice & fraud — 

Action maintainable without either.] — If a declara- 
tion discloses a state of facts upon which an action 
may be maintained, although there be neither malice 
nor fraud, pltf. is not bound to prove either, though 
both be ^eged, & may recover upon the liability 
which the facts disclose, though fraud & malice 
be disproved. — Swinfen v, Chelmsford (Lord) 
(1860), 5 H. & N. 890 ; 29 L. J. Ex. 382 ; 2 
L. T. 406 ; 6 Jur. N. 8. 1035 ; 8 W. R. 545 ; 157 
E. R. 1436. 

A nnotatione : — Refd. Connecticut Fire Insoo. v. Kavanagh, 
[1892] A. C. 473 ; Goldroi, Foucard v. Sinclair & llUBslan 
Chamber of Commoroe in London, [1918] 1 K. B. 180. 
Mentd. Kennedy v. Bronn (1863), 13 C. B. N. S. 677 ; 
Strauss v. Francis (1866), L. R. 1 Q. B. 379 ; Matthews 
V. Munster (1887), 20 Q. B. D. 141 ; Noale v. Gordon 
Lennox, [1902] 1 K. B. 838 ; Nocton v. Ashburton, 
[19141 A. C. 932. 

153. .] — Parpitt V. Lawless, No. 57, 

ante. 

154 . On appeal — Injury suffered by appel- 

lant — & right to remedy.] — It is a rule universally 
admitted, that when an appeal is brought from 
any ct., the onus probandi lies upon applt. to 
show that he has suffered an injury, & that the 
remedy he seeks is one that he ought to obtain 
(Dr. Lushington). — The Cuba (1860), 1 Lush. 
14 ; 8 L. T. 335 ; 6 Jur. N. 8. 152 ; 167 E. R. 8. 
Annotations : — Refd. Trask v. Maddox, The Carrier Dove 

(1863), 2 Moo. P. C. C. N. S. 243. Mentd. The Ghetah 
(1868), L. R. 2 P. O. 205 ; The Glenduror (1871), 24 
L. T. 499 ; The Am^rique (1874), L. R. 6 V. C. 468 ; 
Compagnie Gencrale Transatlantique v. The F. T. Barry 
& The Auburn, Compagnie Generalo Transatlantique 
V. The Spray, The Amerique (1875), 23 W. R. 488. 

Effect of onus on stay of cross-actions.] — See 

Practice. 

155. Effect of failure to discharge onus.] — If, in 

the absence of direct proof, the circumstances 
which are established are equally consistent witli 
the allegation of pltf. as with the denial of defts., 
pltf. fads, for the very simple reason that pltf, 
is bound to establish the amrmative of the pro- 
position ; “ ii/i qui affirmat non ei qui negai incumhit 
probaiio ” (I^ord Halsbury, C.). — Wakelin v, 
London & South Western Ry. Co. (1886), 12 
App. Cas. 41 ; 56 L. J. (c^. B. 220 ; 55 L. T. 709 ; 
51 J. P. 404 ; 35 W. R. 141 ; 3 T. L. R. 233, H. L. ; 
affg. (1884), 65 L. J. Q. B. 224, C. A. 

Annoiaiions : — Consd. Mersey Docks & Harbour Board 
V. Proctor, [1923] A. C. 25l Refd. Barker v. L. & 8. W. 
Ry. (1891), 8 T. L. R. 31 ; Pomfrot v. L. & Y. Ry., [1903] 

2 K. B. 718 ; McDonald v. S.S. Banana, [1908] 2 K. B. 
926: Bonder u. S.S. Zent (1909), 100 L. T. 639 ; Marshall 
V. S.S. Wild Rose, [1910] A. C. 486 ; Walker v. Murrays 
(1911), 4 B. W. C. C. 409 : McKenzie v. Chilliwack 
Corjin., [1912] A. C. 888 ; Marshall v. Prince, [1914] 

3 K. B. 1047 ; Jefferson v. Paskell (1915), 85 L. J. K. B. 
398 ; Kerr (or Leudrum) v. Ayr Steam Shipping Co., 
{19151 A. C. 217 ; Craig v. Glasgow Corpn._(1919), 35 
T. L. 11. 214 : Janvier v. Sweeney, [19101 2 K. B. 316 ; 
Smith V. G. W. Ry., [1921] 2 K. B. 237. Mentd. Bettany 
V. Waino (1885), 1 T. L. R. 688 ; Brown v. G. W. Ry. 
(1885), 62 L. T. 022 ; Murgatroyd v. Blackburn & Over 
Darwen Tram. Co. (1886), 3 T. L. K. 180 ; Evans v, 
Rhymnoy L. B. (1887), 4 T. L. R. 72 ; Griffiths v. East 
& West India Dock Co. (1888), 5 T. L. R. 43 ; Smith 
V. Baker (1889), 6 T. L. R. 518 ; Smith v. S. E. Ry.. 
[1896] 1 Q. B. 178 ; Moore v, Ransome’s Dock Committee 
(1898), 14 T. L. R. 539 ; Jackson v. General Steam Fishing 
Co. (1900), 101 L. T. 401; Lewis v. Ronald (1909), 101 
L, T. 634 ; Low (or Jackson) v. General Steam Fishing 
Co., [19091 A. C. 523 ; Evans v. Astley, [19111 A. C» 674 ; 
Jones V, Canadian Paolfto Ry. (1913), 83 L. J. P. C. 13 ; 
Latham v, Johnson, [19131 1 K. B. 398 ; Papworth v, 
Battersea B. C. (1914), 79 J. P. 105 ; Colo v. DoTrallord, 


165 i. Effect of failure to discharge 
ont/s .] — In an action for foreclosure, in 
which deft, set up a purchase at a tax sale 
prior to 1899, & a conveyance of the 
equity of redemption from the mtgor., 
but did not prove the regularity of the 
sale, or that taxes were in arreax : — Held : 
the onus of proof that there were taxes in 


arreor for which land might rightly be 
sold was upon the person claiming 
under the sale of taxes, & had not been 
satisfied. — Hislop v. Jobs (1901), 22 
C. L. T. 144 ; 3 O. L. R. 281.— CAN. 

166 ii. .] — Where two witnesses 

pledge oath against oath for what they 
assert Sc the trial Judge does not find 


one more worthy of belief than the 
other, the party upon whom the onus 
lies has failed to satisfy it. — Cowie 
V. Robins & Son (1916), 34 W. L. R. 
246 ; 10 W. W. R. 287 ; 9 Sask. L. R. 
191.— CAN. 

166 ill. .] — Mans V. Union Meat 

Co., [1919] App. D. 268.— S, AF. 
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11918] 2 K. B. 523 ; Davidson v. M‘Robb (or Officer), 

[1918] A O. 304. 

Presumption against party failing.] — Sec 

Nos. 1551, 1552, post, 

B. How Asccrtakicd. 

156. Tests — Who entitled to verdict — If no 
evidence given.] — In cissumpait for unworkmanlike 
execution of a contract, plea, that the work was 
properly done, pltf. is entitled to begin. Suppos- 
ing no evidence to be given on cither side, deft, 
would be entitled to the verdict, for it is not to be 
assumed that the work was badly executed ; 
therefore the onus lies on pltf. — ^Amos v. Hughes 
(1835), 1 Mood. & R. 164, N. P. 

167. .] — The test to determine 

the order of beginning at a trial is to consider 
which party would be entitled to the verdict 
supposing no evidence given on either side, as 
the burden of proof must lie on his adversary. — 
Leete V. Gresham Life Insurance Society 
(1851), 15 Jur. 1161. 

158. .] — Abrath V. North 

Eastern Ry. Co., No. 227, post. 

159. .] — The best tests for 

ascertaining on whom the burden of proof lies 
are, to consider first which party would succeed 
if no evidence were given on either side ; & 

secondly, what would be the effect of striking out 
of the record the allegation to be proved. The 
onus lies on whichever party would fail, if either 
of these steps were pursued (Farweia., L.J.). — 
Talbot v. Von Boris, [1911] as reported in 
1 K. B. 854 ; 80 L. J. K. B. 601 ; 104 L. T. 
524, C. A. 

150, If particular allegation struck 

out.] — Talbot v. Von Boris, No. 159, ante. 

Compare Sub-sect. 2, post. 

C. When Onus Shifted. 

(a) In General. 

161. How far capable of being shifted — As 
matter of law.] — Pickup v. Thames Insurance 
Co., No. 36, ante. 

Before hearing — By confession & avoidance.] — 
Compare Nos. 199-206, post. 

162. Plea of fraud by defendant — Agree- 

ment set up by plaintiff suspicious.]~WEST v. 
Habgood, No. 128, ante. 

163. During hearing — By evidence — Legitimacy 
so far presumptively established as to throw on 
the opposing party the burden of disproving it.] — 
Mayo (Viscountess) v. Brown (1757), 2 Lee, 
391 ; 161 E. R. 380. 

Annotation : — Retd. Dyko v. Wallis (1862), 2 Sw. & Tr. 

460. 


164. .] — Proof by one of a 

family, that many years before, a younger brother 
of the person last seised had gone abroad, that 
the repute of the family was that he had died 
there, & that the witness had never heard in the 
family of his having been married, is primd facie 
evidence that the i>arty was dead without lawful 
issue, to entitle the next claimant by descent to 
recover in ejectment. 

The evidence was sufficient to call upon deft, 
to give primd facie evidence, at least that [the 
younger brother] was married (Lord Ellen- 
borough, O.J.). — Doe, Lessee op Banning r. 
Griffin (1812), 15 East, 293 ; 104 E. R. 855. 
Annotationa : — ^Refd. Re Jackson, Jackson v. Ward, [1907] 

2 Ch. 354. Mentd. Greaves v. Greenwood (1870), 45 

L. J. Q. B. 795. 

165. Raising presumption of law — 

Treasure trove.] — In 1896, in the course of plough- 
ing a field near the shore of Lough Foyle, certain 
gold articles, all l^dng together in a space of about 
9 inches, were discovered at a depth of about 
18 inches beneath the surface of the field. The 
articles, which were probably made between 
A.D. 200 & A.D. 400, were of considerable value 

of a miscellaneous description, including a model 
of a boat & a hollow collar, inside of which were 
concealed several plaited chains. The articles 
were purchased privately by the Trustees of the 
British Museum. On a claim by the Crown for 
delivery up of the articles as being treasure trove ; 
— Held : (1 ) the true inference to be drawn from 
the above circumstances was that the articles 
were originally intentionally concealed for the 
purpose of security, & therefore, were, printd 
facie, treasure trove ; (2) the onus lay upon defts. 
to adduce satisfactory evidence to displace this 
primd facie inference, & defts. had failed to do so. — 
A.-G. V. British Museum Trustees, [1903] 
2 Oh. 598 ; 72 L. J. Oh. 743 ; 88 L. T. 858 ; 51 
W. R. 582 ; 19 T. L. R. 555. 

168. .] — The party who charges 

another with an act, is bound in the first instance 
to make out something like a case, but frequently 
by liis proving certain circumstances he may 
throw the burden of other proof back on the 
opposite party. — The Oarron (1853), 1 Ecc. Ad, 
91 ; 164 E. R. 53 ; sub nom. The Pursuit v. The 
Carrou, 7 L. T. 441. 

167. .] — The onus probandi lies upon 

a party impeaching a will to show that it ought 
not to bo admitted to proof, but where the party 
impeaching the will establishes the fact that a 
testatrix had lost her English domicile, having 
gained another elsewhere, & died in the acquired 
domicil, the onus probandi is in such circumstances 


PART I. SECT. 6, SUB-SECT. 1.— 
C. (a). 

161 i. Ilowfar capable of being shifted 
— As matter of law.] — In an action of 
trespass for seizing snoop, deft, pleaded 
that the sheep were trespassing upon 
his land, & that he took thorn to the 
nearest accessible pound. & there duly 
impounded them under the statute : — 
Hdd : deft, need not prove the latter 
part of his plea because It was for pltf. 
to show that he had not complied with 
the Act. — Main v. Robertson (1876), 
2 V. L. R. 25.— AUS. 

161 il. .] — Denison v. Ful- 

ler (1864), 10 Or. 498.— CAN. 

161 iii. .] — Mere wrongful 

possession is insufficient to shift the 
burden of proof. — Hanmantrav v. 
SiWRETARY OF State for India (1900), 
I. L. R. 25 Bom. 287.— IND. 

161 iv. .] — Williams v. 

Bobbie (1884), H R. (Ct. of Sess.) 982. 


161 V. .] — To discharge an 

onus & to transfer an onus are not iden- 
tical expressions. If at any stage of a 
litigation the law casts upon one of the 
parties the burden of establishing a cer- 
tain fact or facts, as essential to sue- 
ooss, the mere production of evidence 
which makes the existeuoo of those 
facts probable, does not in itself shift 
the onus, though it may go a long way 
towards satisfying it. It frequently 
happens, however, that in seeking to 
disonargo the burden of proof which 
the law casts upon him a party to an 
action produces evidence from which 
a ct. would presume the existence of 
the facts upon which such discharge 
depends in tne absence of any evidence 
on the other side sufficient to rebut 
that resimiption. The position thus 
created, however, does not amount to a 
shifting of tho legal onus, but to a 
question of the value & effect of tho 
evidence given by the parties respec- 
tively. — CooH V. Liohtenstein, [19101 


App. D. 178.— S. AF. 

t. During hearing — By evidence — • 
Primd facie evidence .] — Where deft, 
served with process bears the same 
name as the party obtaining tho goods, 
it is primd facie evidence that he was 
tho party chargeable. — Thayer v. 
Vance (1847), 2 Thom. 269.— CAN. 

a. .3 — When pltf. 

in ejectment, capable of inheriting & 
prirnd facie entitled to inherit, makes 
out a reasonable case, tho ct.' will 
throw upon deft,, especially if he he a 
stranger to the title, the onus of show- 
ing a nearer heir. — Doe d. Place v. 
Skae (1848), 4 U. C. R. 369.— CAN. 

b. .] — In an 

action against the owners of a steam- 
boat for damage done to pltfs.* bridge, 
it appeared that the steamer was foimd 
drifting against the bridge one morning 
after a storm, & that the injury com- 
plained of was thus caused : — Held ; 
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Evidence. 


Sect. 0 . — Onus of proof mid right to begin: Sub- 
sect. 1, C. (a) cfc jb) d: D.] 

shifted, So it lies upon the party propounding the 
will to prove that the law of the acquired domicil 
was such as to authorise a will in the form pro- 
pounded. — Bremer v. Freeman (1H.57), 10 Moo. 
P. 0. C. 306 ; 29 L. T. O. S. 251 ; 5 W. R. 618 ; 
14 E. R. 508, P. C. 

Annotations: — Mentd. Hodgson v. Do Boaiichosno (1858), 12 
Moo. P. C. C. 285 ; Whicker v. Hume (1858), 7 H. L. Cas. 
125 ; Crookonden v. Fuller (1851)), Sea. & Sm. 3 ; Di 
Sora V. Phillipps (1863), 10 H. L. Caa. 624 ; Doglioni 
Crispin (1866), 15 L. T. 44 ; Hamilton v. Dallas (1875), 

1 Ch. D. 257 ; Wilkinson v. Coi-fleid (1881), 6 P. D. 27 ; 
Bloxham v. Favro (1884), 50 L. T. 766 ; Concha v. 
Murrieta, Do Mora v. Concha (1889), 40 Ch. D. 543 ; 
Hanfstaengl v. Empire Palace (No. 2), Hanfstaengl v. 
Newnes (1894), 70 L. T. 854 ; Barretto v. Young, (19001 

2 Ch. 339 ; lie Martin, Loustalan v. Loustalan, (1900) 
J’. 211 ; Pepin v. Bruy* re, (1900) 2 Ch. 504 ; JRe Price, 
Tomlin v. Latter, (19001 1 Ch. 442 ; Be Wernher, Wernhor 
V. Beit, [1918] 1 Ch. 339 ; Perlak Petroleum Maatschappij 
V. Been, [1924] 1 K. B. 111. 

leg, Reshifting.] — Where a party 

on whom the burden of proof lies has by evidence 
shifted the burden, the opposite party may 
reshift the burden by showing by otlier evidence 
that the evidence of the other side is not trust- 
worthy in certain particulars. — Seddon v. Bank 
OF Bolton (1882), 19 Ch. D. 462 ; 51 L. J. Ch. 
542 ; 46 L. T. 225 ; 30 W. R. 362. 

169 . .| — Abrath V. North 

Eastern Ry. Co., No. 227, post. 

170 . As between interlocutory motion — & 
hearing.] — The onus may at the hearing be thrown 
on a deft., which, on interlocutory motion for 
injunction, lies on pltf. — Welch v. Knott (1857), 
ik.SoJ. 747 ; 4 Jur. N, S. 330 ; 70 E. R. 310. 
Annotations : — Mentd. Leather Cloth Co. v, American 

Leather Cloth Co. (1863), 4 Do G. J. A' Sm. 137 ; Singer 
Machine Manufactuicra v. Wllaon (1877), 3 App. Cas. 
376 ; Thwaltos v. Me (Evilly, Cantrell & Cochrane v. 
Murphy Sc Bradshaw (1903), 20 It. P. C. 663. 

Fact within knowledge of other party.] — See 
Sub-sect. 1, C. (6), post. 

That holder of negotiable instrument not holder 
in due course.] — See Bills of Exchange, Vol. VI., 
pp. 175 et seq. 

That payment by bankrupt not fraudulent 
preference.] — See Bankruptcy, Vol. V., p. 868, 
No. 7237. 

(6) As to Facts peculiarly within Knowledge of 
One Party. 

171 . General rule.] — There exists an exception 
to the general rule that a party who alleges a 
matter must prove it, in cases in which the subject 
matter of the allegation lies peculiarly within the 
knowledge of one of the parties (Mellor, J.). — 
Hibbs V. Ross (1866), L. R. 1 Q. B. 534 ; 7 


B. k. 8. 655 ; 35 L. J. Q. B. 193 ; 15 L. T. 67 ; 
30 J. P. 613 ; 12 Jur. N. S. 812 ; 14 W. R. 914 ; 
2 Mar. L. C. 397. 

Annotations: — Mentd. The Troubadour (1866), L. K. 1 
A. & E. 302; River Wear Comrs. v. Adamson (1877), 
2 App. Cas. 743. 

172. Title.] — There being a course through 

which title may be lawfully derived, viz. by 
supposing defts. to be privy to the term, their 
possession will be primd facie referred to that 
privity, So if it be in fact referable to some other 
title, it is for those within whose knowledge the 
matter is to prove the fact {per CuR.). — Magdalen 
Hospital (Governors) v. Knotts (1878), 8 
Oh. D. 709 ; 47 L. J. Ch. 726 ; 38 L. T. 624 ; 26 
W. R. 640, 0. A.; affd. (1879), 4 App. Cas. 324, 
H. L. 

Annotations: — Reid. Churcher v. Martin (1889), 42 Ch. D. 
312. Mentd. Webster v. Soutboy (1887), 36 Ch. D. 9; 
Bangor (Bp.) v. Parry, [1891] 2 Q. B. 277; Be Devon’s 
S. E., White V. Devon, Be Steer, Steer v. Dobell, (1896] 
2 Oh. 562 ; Kingston Race Stand v. Kingston Corpn., 
[1897] A. O. 509 : Mid. Ry. v, Wright (1901), 70 L. J. Ch. 
Hi ; Canterbury Corpn. v. Cooper (1908), 99 L. T. 612 ; 
Rickard v. Graham, [1910] 1 Ch. 722 ; Be Suarez, Suarez 
V. Suarez. [1918] 1 Ch. 176. 

173, Registration of policy-holder.] — A 

olicy of insurance against accidents issued 
y applt. CO. in the form of a coupon pro- 
vided that any claim must be made within 
twelve months of the registration of the 
holder’s name. H. duly filled up the form of 
application for registration on Dec. 25, 1905, & 
posted it to applts. with the required premium. 
On Jan. 4, 1906, he received a letter, dated the 
previous day, inclosing an official receipt dated 
Dec. 29, 1905. Tlie co. did not keep a regular 
register of names, but in practice the applications 
were stamped, dated. So filed on being received, 
after which intimation wfis sent to the holders of 
coupons that they had been duly registered. The 
coupons were afterwards placed in bundles 
alphabetically, to be kept “ until the liability 
thereon expired.” H. was injured in a railway 
accident on Dec. 28, 1900, & died on Dec. 29, in 
'jon sequence. Notice of claim was given by his 
widow on Jan. 2, 1907 : — Held : the onus was on 
the co. to prove that the registration was com- 
pleted before Jan. 2, &, in the absence of such 
proof, the claim must be held to have been made in 
time, So the company were liable. 

It [the registration] is a matter peculiarly So 
solely within their [defenders’] knowledge, So the 
burden is on them to prove this if they can (Lord 
Loreburn, C.). — General Accident, Fire So 
Life Assurance Corpn. v. Robertson, [1909] 
A. C. 404 ; 79 L. J. P. C. 1 ; 25 T. L. R. 685 ; 
sub noin. General Accident, Fire So Life 


suflQclent primd. facie proof of negli- 
gence, & It lay upon clefts, to account 
for the acjoident.—CiATARAQUi Bhidgk 
Co. V. Holcomb (1861), 21 U. C. R. 
273.— CAN. 

0. .1 — Ward v. 

The Ship Yosemite (1894), 3 B. C. II. 

311.— CAN. 

.J — Sovereign 
Bank of Canada v. McIntyre (1910), 
44 S. C. li. 157.— CAN. 

e. .] — Where a 

question Is in issue between the exor. 
of the estate of a decreased person Sc 
a nephew of deceased as to whether an 
advance by deoeaaod to the nephew 
was a loan or gift, ouoe the exor. has 
proved the advance the onus is shifted 
to the nephew to show it was a gift. — 
Be Taylor’s Estate, [1923] 2 D. L. R. 
847 ; 2 W. W. R. 180.— CAN. 

.] — Shields v. 

WiLiaNSON (1887), I. L. It. 9 All. 398. 


g. .] — Suleiman 

Kadr Bahadur v. Mehndi Begum 
(1897). I. L. R. 25 Calo. 473 ; L. R. 
25 Ind. App. 15 ; 2 C. W. N. 186.— 

IND. 

h. •.] — Where a 

person is domiciled in England, & 
where there Is no evidence that he over 
resided in the colony, a primd facie 
case has been made out to show that at 
any specified period such person was not 
within the colony. Sc the burden of 
proving that ho was within the colony 
at the time Bpeclfled would be shifted. 
— Kelly v. Bentinok, C^atg v, Ben- 
TINCK (1902), 22 N.Z. L. R. 235.— N.Z. 

PART I. SECT, 6, SUB-SECT. 1.— 
C. (b). 

171 i. General rwZr.]— When once it 
has been established as against a per- 
son claiming to be entitled to land by 
adverse possession that he went into 
occupation of the land as a servant. 


bailie, or caretaker, the onus lies upon 
him to prove when & under what cir- 
cumstances bis possession of the land 
became a possession for himself ; other- 
wise it will be held that Stat. Limita- 
tions has never commenced to run in 
his favour. — O’N eil v. Hart, [1905] 
V. L. R. 107.— AUS. 

171 ii. .] — Brown e. Cockburn 

(18761, 37 U. C. R. 592.— CAN. 

171 iii. .] — Where .there is a 

through hooking of goods which 
necessitates their being carried over 
linos owned by different cos. a con- 
dition limiting the liability of the 
contracting co. to wilful misconduct of 
its servants on its own line is valid. 
Where the goods are damaged in tran- 
sit the onus of proving that they were 
not damaged by the wilful misconduct 
of the servants of the contracting co. 
on Its line lies on the contracting co. — 
Mahony V. Waterford, Limerick Sc 
Western By. Co., [1900] 2 1. R. 273,— 
IR. 
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Assubaxce Co. v. Hunter, 101 L. T. 135; 53 
Sol. Jo. 649, H. L. 

174 . Plaintiff without means of proving de- 
fendant’s allegation.] — To an action brought by the 
assignees of a bkpt. for a debt due Uy bkpt.’s 
estate deft, cannot set off cash notes, issued by 
bkpt., payable to the bearer, bearing date before 
his bkpcy., unless he shows further that such notes 
came into his hands before the bkpcy. 

It is a general rule of evidence that in every 
case the antes probandi lies on the person who 
wishes to support his case by a particular fact, & 
of which he is supposed to be cognisant: but it 
is said in this case that it was incumbent on the 
assignees to prove the time when deft, received 
these notes. liut the assignees could have no 
means of knowing that fact, whereas it must have 
been known to deft., & as the latter relied upon it 

6 did not prove it, the assignees were entitled to 
recover (Ashhurst, J.). — Dickson v. Evans 
(1794), 6 Term Rep. 57 ; 101 E. R. 433. 

Annoiationa : — Refd. Roberts v. Bethell (1852), 12 C. B. 

778. Mentd. Jte Milan Tram. Co., Ex p. Theys (1884), 

25 Ch. D. 587 ; Re GillcBpio, Exp. Reid (1885), 14 Q. B. D. 

963 ; Re Dalntrcy, Exp. Mant, flOOO] 1 Q. B. 546. 

175 . Whether difficulty of proof by plaintiff 
sufficient.] — Here pltf. relies on something done 
or permitted by the lessee, & therefore takes upon 
himself the burden of proving that fact. The 
I)roof may be difficult where the matter is peculiarly 
within deft.’s knowledge ; but that does not vary 
the rule of law (Lord Denman, C.J.). — Doe d. 
Brtdger V. Whitehead (1838). 8 Ad. El. 571 ; 
3 Nev. ^ P. K. B. 557 : 1 Will. Woll. & H. 521 ; 

7 L. J. Q. B. 250 ; 2 Jur. 493 ; 112 E. R. 9.5.5. 
Annotation: — Refd. Tolemau v. I'ortbury (1870), L. 11. 5 

Q. B. 288. 

176 . Moral impossibility of obtaining 

evidence — Collision.] — In a question of collision 
it is a rule that the antes prabandi never be thrown 
upon a party where there is a moral impossibility 
that he can obtain the evidence required. — 
The Concord v. The Manchester (1840), 7 
L. T. 441. 

See, generally, Shipping. 

177 . Operation of rule — Affidavit by plaintiff in 
belief in negative.] — In general, in an affidavit 
directed to negative a fact in the knowledge of the 
opposite party, the deponent need only swear to 
his belief of the negative ; & it is for the opposite 
party, in answer, to swear distinctly to the 
affirmative. — Stokes v. Grissell (1854), 14 C. B. 
678; 2 C. L. R. 729; 23 L. J. C. P. 141 ; 23 
L. T. O. S. 114 ; 18 J. P. 378 ; 18 Jur. 519 ; 2 
W. R. 466 ; 1,39 E. R. 279. 

Annotations .-—Mentd. Lake v. Butler (1855), 5 E. & B. 92 ; 

Mouflet r. Colo (1872), L, R. 8 Exch. 32. 

D. In Particular Instances. 

Agency — Purchase of principal’s property by 
agent — Proof of full disclosure.] — See Agency, 
Yol. I., pp. 472, 473, Nos. 1556, 1557. 

Agriculture — Claim to compensation for dis- 
turbance by demand of increased rent.] — See 
Agriculture, Vol. II., p. 48, No. 265. 

Aliens — Proof of nationality.] — See Aijens, 
Vol. II., p. 197, Nos. 555, 556. 

Auction — Excuse for deviation from usual 
practice.] — See Auction & Auctioneers, Vol. 
III., p. 6, No. 33. 

Bailment — Hirer’s duty to take care.] — See 
Bailment, Vol. III., p. 89, Nos. 222, 223. 

178 . Bankruptcy — Trustee claiming assets — 

Goods not in apparent possession of bankrupt.] — 

Creditors, holding an unregistered bill of sale, 
took possession of goods comprised in their bill of 
sale under an arrangement with their debtor, 


independent of the bill of sale, amounting to a 
fraudulent preference. The trustee in bkpcy. of 
the debtor claimed the goods ; — Held : the onus 
probandi lay on the trustee, & as the goods were 
neither in bankrupt’s i)ossession nor in his order 
& disposition, the claim failed . — Re .Iordan, 
Ex p. Symmons (1880), 14 Ch. D. 693 ; 43 L. T. 
106 ; 28 W. R. 803, C. A. 

That debtor a trader.] — See Bankruptcy, 

Vol. IV., p. 17, No. 77. 

Domicil of debtor.] — See Bankuui^tcy, 

Vol. IV., p. 27, Nos. 211-213. 

Notice of act of bankruptcy.] — See Bank- 
ruptcy, Vol. IV., p. 329; Vol. V., pp. 926, 927, 
Nos. 7580-7583. 

Intent to defeat or delay creditors.] — See 

Bankruptcy, Vol. IV., p. 75, No. 043. 

Proof of fraudulent preference.] — See 

Bankruptcy, Vol. V., pp. 854, 868, Nos. 7169- 
7172, 7235-7237. 

Concealment of assets.] — .S'ec Bankruptcy, 

Vol. V., p. 1082, No. 8865. 

Bills of exchange — When payment pleaded.] — 

See Bills op Exchange, Vol. VI., p. 362, Nos. 
2387-2389. 

Receipt of notice of dishonour.] — See 

Bills op Exchange, Vol. VI., pp. 250, 205, 270, 
Nos. 1603, 1725, 1763. 

Application of notice of dishonour.] — See 

Bills op Exchange, Vol. VI., pp. 271, 275, Nos. 
1771, 1808. 

Loss arising from want of notice of dis- 
honour.] — See Bills op Exchange, Vol. VI., 
p. 287, No. 1903. 

Bill accepted in partnership name for 

private debt — Proof of authority.] — See Bills op 
Exchange, Vol. VI., p. 100, Nos. 700, 701. 

Proof of consideration.] — See Bills op 

IGxchange, Vol. VI., pp. 172 et seq. 

Fraud, duress or illegality.] — See BiiJ.s op 

Exchange, Vol. VI., pp. 175 ei seq., pp. 141, 209, 
474, Nos. 925, 1285, 3019. 

Alteration.] — See Bills op Exchange, 

Vol. VI.. pp. 385, 386, Nos. 2525-2533. 

Endorsement by agent — Whether on behalf 

of principal.] — See Agency, Vol. I., p. 313, No. 
358. 

Proof of foreign law.] — See Bills of 
Exchange, Vol. VI,, p. 436, Nos. 2810, 2811. 

179 . Bill of sale — Proof of misdescription of 
party or witness.] — Under 17 & 18 Viet. c. 36, s. 1 , 
where the occupation of a party to, or the witness 
of, a bill of sale, is not stated, the onus of proving 
that such party or witness has an occupation, lies 
on the party seeking to impeach the bill of sale 
on that ground. — Suttpon v. Bath (1858), 3 
H. & N. 382 ; 31 L. T. O. S. 180 ; 157 E. R. 518 ; 
sub nom. Bath v. Sutton, 27 L. J. Ex. 388. 
Annotations .—Refd. Smith v. Cheese (1875), 1 C. P. D. CO ; 
Castle V. Dowtiton (1879), 5 C. P. D. 56. Mentd. More- 
wood V, South Yorkshire Uy. & llivor Duu Co. (1858), 

3 H. & N. 798. 

.] — See, further. Bills op Saij 5, Vol. 

VII. , pp. 91, 98, Nos. 522, 584. 

Carriers—Liability under special contract.] — Sec 
Carriers, Vol. VIII., p. 15, No. 66. 

Negligence in carriage of persons.] — Sec 
Carriers, Vol. VITI., pp. 73, 93, Nos. 492, 631-633. 

Negligence in carriage of goods.] — See 

Carriers, Vol. VIII., p. 65, No. 440. 

Negligence in carriage of animals.] — See 

Animals, Vol. II., p. 281, No. 550. 

Wilful misconduct.] Carriers, Vol. 

VIII. , p. 66, No. 448. 

Services included In charge for carriage.] — 

See Carriers, Vol. VIII., p. 211, No. 1343. 
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Evidence. 


Sect, 0 . — Onus of proof and right to begin: Sub- 
sect, 1, 2>. ; sub-sect. 2, A.I 


Companies — Notice that shares not fully paid.] — 

See Companies, Vol. IX., p. 209, Nos. 18.52, 185:^. 

That minutes of meeting inaccurate.] — See 

Companies, Vol. IX., pp. 581, 582, Nos. 3885- 
3888. 

Invalidity of amalgamation of Insurance 

companies.] — See Companies, Vol. X., p. 1074, 
No. 7512. 

That contract entered Into after winding 

up begun beneflclal.] — See Companies, Vol. X., 
p. 924, No. 0337. 

Compulsory purchase of land — Bona Ades of 
opinion as to necessity for purchase.] — See Com- 
pulsory Purchase of Land, Vol. XI., p. 107, 
No. 39. 

Existence of minerals under land com- 
pulsorily acquired.] — See Compulsory Purchase 
OF Land, Vol. XL, p. 120, No. 103. 

Proof of title to land as super Auous.] — See 

Compulsory Purchase of Land, Vol. XI., 
p. 283, No. 2120. 

ConAlct of laws — Domicil — ^Proof of change.] — 

See Conflict of Laws, Vol. XI., p. 335, Nos. 
230-230. 

Contract — Consent.] — See Contract, Vol. XII., 
p. 92, No. 501. 

Readiness to fulAl contract — Contract of 

marriage.]— See Husband & Wife. 

That parties not In pari deUcto.] — See 

Contract, Vol. XII., p. 287, No. 2359. 

Duress.] — See Contract, Vol. XII., p. 97, 

No. 698 ; Fraudulent & Voidable Convey- 
ances ; PIusBAND & Wife, 

Undue InAuence.] — See Contract, Vol. 

XII„ p. Ill, Nos. 696-714. 

Fraud.] — See Misrepresentation & 

Fraud. 

Copyright — Proof of infringement.] — See Copy* 
right, Vol. XIII., p. 194, No. 289. 

Criminal law,] — See Criminal Law, Vol, XIV., 
pp. 429 et seq. 

Proof of insanity.] — See Criminal Law, 

Vol. XIV., pp. 69, 60, 250, Nos. 253-265, 2458. 

Voluntary confessions.] — See Criminal 

Law, Vol. XIV., pp. 410 et seq. 

Nationality or allegiance of accused.] — See 

Criminal Law, Vol. XV.. pp. 629, 741, Nos. 6658, 
8006. 

Bigamy — Subsistence of Arst marriage.] — 

See Criminal Law, Vol. XV., pp. 739, 740, Nos. 
7990-7994. 

Belief in freedom to remarry.] — See 

Criminal Law, Vol. XV., pp. 742, 743, Nos. 
8013-8019, 8027. 

That accused British subject.] — Sec 

Criminal Law, Vol. XV., p. 741, No. 8006. 

Deeds — Construction of ambiguous words.] — 
See Deeds, Vol. XVII., p. 289, Nos. 1011, 1012. 

Easement — Restriction of primd facie right.]-- 
See Easements, Vol. XIX., p. 78, No. 472. 

Unity of possession.] — See Easements, 

Vol. XIX., p. 130, No. 880. 

Executor — Bequest to.] — See Executors. 

Bond Ade execution of discretionary power.] 

— See Executors. 

Family arrangements — Knowledge & assent of 
parties.] — See Family Arrangements. 

Fishery — Right to several Ashery.] — Sec 
Fisheries. 

Fraud.] — See Misrepresentation & Fraud. 

Fraudulent & voidable conveyances — Proof of 
voluntary nature of assignment.] — See Fraudu- 
lent Voidable Conveyances. 


Undue InAuence.] — See Fraudulent & 

VoiDABi^ Conveyances. 

Highways — Proof of dedication.] — See Hihg- 

WAYS. 

Husband & wife — Proof of marriage.] — See 

Husband & Wife. 

Wife’s separate property.] — See Husband 

& Wipe. 

Gifts between spouses.] — See Husband & 

Wipe. 

ImpUed Uabllity for wife’s debts & ex- 
penses.] — See Husband & Wipe. 

Nullity suits.] — See Husband & Wipe. 

Divorce suits.] — See Husband &, Wife. 

Infant — Whether purchases necessaries.] — See 
Infants. 

Innkeepers — Proof of negligence.] — See Inns 
& Innkeepers. 

Insanity — Proof of.] — See Criminal Law, Vol. 
XIV., pp. 59, 60, 250, Nos. 253-255, 2458 ; 
Lunatics. 

Insurance — Proof of loss within poUcy.] — See 

Insurance. 

Policy vitiated by misrepresentation.] — See 

Insurance. 

Unseaworthiness.] — See Insurance. 

Intoxicating Uquors — Proof of want of licence.] 
— See Intoxicating Liquors. 

Landlord & tenant — Validity of notice to quit.] — • 
See Landlord & Tenant. 

Proof of breach of covenant.] — See Land- 
lord & Tenant. 

Libel & slander — Where statement privileged.] — 

See Libel & Slander. 

Where justlAcation pleaded.] — See Libel 

& Slander. 

Limitation of actions — Proof that payment made 
on account of barred debt.] — See Limitation op 
Actions. 

Lunacy — Proof of insanity.] — See Lunatics. 
Malicious prosecution.] — See Malicious Prose- 
cution. 

Market overt — Sale in.] — See Markets. 

Master & servant — In workmen’s compensation 
cases.] — See Master & Servant. 

Justification of dismissal.] — See Master 

& Servant. 

Scope of authority.] — See Master & 

Servant. 

Misrepresentation.] — See Misrepresentation & 
Fraud. 

Moneylending — Registration under Money- 
lenders Act, 1900 (c. 51).] — See Money & Money- 
Lending. 

Mortgage — Proof of mortgage by deposit of 
deeds.] — See Mortgage. 

Fraudulent sale.] — See Mortgage. 

Wilful default in letting mortgaged pro- 
perty.] — See Mortgage. 

Negligence — Effect of maxim “ Res ipsa 
loquitur.”] — See Carriers, Vol. VIII., pp. OI- 
OS ; Negligence. 

Proof of contributory negligence.] — See 

Negligence. 

Nuisance.] — See Nuisance. 

Partners — Transactions by & with.] — See 

Partnership. 

Patent — Proof of novelty.] — See Patents. 

Poor Law — Settlement.] — See Poor Law. 
Powers — Validity of execution.] — See Powers. 
Rates — ^Alteration in value.] — See Rates So 
Rating. 

Real property — Ejectment actions.] — See Land- 
lord & Tenant ; Real Property. 

Existence of ” cestui que vie.”] — See 

Real Propeicty. 
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Shipping — Collision actions.] — See Admiralty, 
Vol. I., pp. 190-198, Nos. 1113, 1114, 1121-1149. 

Salvage actions.] — See Admiralty, Vol. I., 

pp. 190, 197, Nos. 1116-1120. 

Marine Insurance.] — See Insurance. 

Unseaworthiness.] — See Insurance ; Ship- 
ping. 

Carriage by sea.] — See Shipping. 

Specific performance.] — See Specific Perform- 
ance. 

Agreement suspicious on face of it.] — See 
Specific Performance. 

Title to land.] — See Sale of Land. 

Trade — Restraint of trade.] — See Trade & 
Trade Unions. 

Trade marks — User.] — See Trade Marks. 

Improper registration.] — See Trade Marks. 

Trespass — J us tification .] — See Trespass . 

Trust — Proof of fraudulent execution of.] — See 

Trusts & Trustees. 

Breach of trust.] — See Trusts <& Trustees. 

Acquiescence by cestui que trust.] — 

See Trusts &; Trustees. 

Wills — Proof of testamentary nature of docu- 
ment.]— >SVe Wills. 

Competency of testator.] — See Wills. 

Revocation of former testamentary instru- 
ment.] — See Wills. 

Execution of will.] — See Wills. 

Undue infiuence.] — See Wills. 


ftUR-SECT. 2 . — Right to Begin, 

A. In General. 

180. On party alleging affirmative issue.] — 

If there is one affirmative in any of the issues, 
pltf. sliall first go through his evidence as to all of 
them, but where the affirmative through the whole 
lies upon deft, he shall go first through his evi- 
dence. — Tyrrell v. Holt & Hopley (1727), 1 
Barn. K. B. 12 ; 94 E. R. 8. 

Annotation: — Mentd. Lowo v, Jolliffe (17G2), 1 Wm. Bl, 

365. 

181. .] — Pltf.’s counsel has a right to 

begin & state the facts, although by a rule of ct. 
deft, is under obligation to admit pltf.’s case. 
It is not like the case of an issue, proof of the 
affirmative of which lies on deft. — Thwaites v. 
Sainsbury (1831), 5 C, & P. 69, N. P, 

182. .] — In assumpsit for work & labour 

deft, pleaded that tlio “ promise was made to 
pltf. J., & not to pltf. alone.” licplication, that 
the “ promise was made to pltf. alone, & not to 
pltf. <fe J.” : — Held : on this issue pltf. ought to 
begin,— Davies v. Evans (1834), 0 C. & P. 619, 
N. P. 

183. -.] — In covenant where the affirma- 
tive of the issues is on deft, he is entitled to begin, 
though the damages are unascertained. — Wootton 

Barton (1835), 1 Mood. & R. 518, N. P. 

184. .] — To a mandamus to a rector to 

restore a parish clerk, the rector returned, that the 
clerk was guilty of acts of intoxication, & therefore 
he dismissed him. The clerk brought an action 
for a false return, k, in his declaration recited the 
return, & negatived the allegations contained in 
it. The rector, by his plea, repeated the charges 
contained in the return : — Held : deft, had the 
right to begin. 

Deft, ought to begin. The affirmative is 
certainly upon him, &c, as the presumption is, that 
pltf. has not been guilty of the misconduct im- 
puted to him until the contrary is shown, deft, 
ought to proceed to prove such misconduct on the 


part of pltf. (Lord Denman, O.J.). — Bowles v. 
Neale (1835), 7 0. & P, 262, N. P. 

Annotation : — Mentd. 11. v, Marnhland Sineeth & 

District Comrs., 11920] 1 K. B. 155. 

185 . — — .] — Trover by the assignees of a 
bki)t. against the sheriff for goods. Plea, that R. 
sued out a writ of fi. fa. against bkpt., &> that it 
was delivered to the sheriff before the bkpey., 
& that the sheriff seized k sold the goods ; k that 
no docket had been struck against bkpt., neither 
had the sheriff notice of any act of bkpey. 
Replication, that the judgment was obtained 
against bkpt. by cognovit in an action commenced 
by collusion, k that the fiat issued within two 
months after the seizure. Rejoinder, that the 
action was commenced adversely : — Held : pltf. 
must begin. 

Questions of this sort must be decided more 
upon what justice to the parties requires, than 
upon any strict rule of practice. Here, the real 
affirmative is the proof of collusion (Coleridge, 
J.). — 8cott V. Lewis (1836), 7 C. & P. 347, 
N. P. 

186 . .] — By a private Act, the co. were 

empowered to make roads over the railway, k 
for that purpose to alter the course of, or raise 
any, road or way. The co. diverted a highway, 
k erected a bridge to cany it over the railway. 
The original road was forty feet wide, k the sub- 
stituted one only 27, less convenient for driving 
sheep & cattle. The span of the bridge was 
33 feet, but it was continued with wing-walls k 
jiarapets to the distance of 168 feet, k the width 
of the road on the bridge & between the parapets, 
was only sixteen feet. Defts. claimed the right 
to begin, contending that the substance of the 
issue to be tried was, whether they were warranted 
by the Act in the works they had made ; that it 
was for defts. to prove they had acted in con- 
formity with the Act ; k that, consequently, the 
affirmative of the issue lay upon them. The 
Crown said that defts. had done more than they 
were authorised to do : — Held : the affirmative of 
the issue was on the Crown, k the Crown was 
entitled to begin. — R. v. London & Birmingham 
Ry. Co. (1839), 1 Ry. k Can. Cas. 317. 

Annotations : — Mentd. H. v. Sharpe (1840), 3 Ry. & Can. Cas. 

33, n. ; 11. V. Manchester & Leeds Ry. (1842), 3 Q. B. 

628 ; R. V. Rigby (1850), 14 J. 1*. 384. 

187 . .]~In an action of trespass to land 

defts. pleaded not guilty, k a right of way. 
Pltfs. replied de injurid to the plea of the right of 
way ; k newly assigned, that the trespasses were 
committed ” on other k different occasions ” 
than that in the second plea mentioned. Defts. 
pleaded to the new assignment a payment of 
money into ct., & by this plea relinquished k 
abandoned so much of the general issue ” as 
traverses or denies, or can be deemed or construed 
to traverse or deny the trespasses newly assigned, 
or any part thereof.” Replication to this plea, 
accepting the sum paid into ct., “ in full satis- 
faction &; discharge of the several trespasses above 
newly assigned ” : — Held : as the plea of not 
guilty was not entirely withdrawn, pltf. had the 
right to begin. — P rice v. Seaward (1841), Car. &; 
M. 23, N. P. 

188 . .] — By a policy of insurance on life, 

it was stipulated to be void, if anything stated by 
the assured to the directors of the assurance co., 
previous to the execution of the policy, should be 
untrue. A party desiring to be assured made a 
statement to the directors, that he had not been 
afflicted with a number of specified diseases, inter 
alia^ or any other disorder which tends to the 
shortening of life. At his death his exors. sued 
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8ecl» 0 . — Onus of proof and right io begin: Sub- 
sect. 2, A, & B,] 

on the policy, & in their declaration averred the 
truth of the statement made by the assured. 
Plea, that the statement was untrue, to wit, in 
this, that the assured, at the time of the making 
thereof, was afflicted with rupture ; concluding, 
not to the contrary, but with a verification. Pltfs. 
replied de injurid : — Held : pltfs. were entitled 
to begin at the trial. — Ashby v. Bates (1846), 
16 M. & W. 589 ; 4 Dow. & L. 33 ; 15 L. J. Ex. 
349 ; 7 L. T. O. S. 232 ; 153 E. R. 984 ; previous 
proceedings, 6 L. T. O. S. 523, N. P. 

189 . .] OVERBURY V. Muggridge (1858), 

1 F. & F. 137, n. 

190. Breach of warranty.] — Fisher v. 

Joyce (1839), cited 9 C. & P. at p. 338 ; 2 Mood. 
& R. at p. 255, N. P. 

Annotaiiona : — N.P. Osborn v. Thonnison (1839), 9 C. & P. 
337. Dbtd. Doe d. Worcoator Schools & Almshouses 
Trustees v. Rowlands (1840). 9 C. & P. 734. In Fisher v. 
Joyce, where the question was, whether a horse was sound, 
deft, pleaded that ho was sound, & I allowed him to 
begin ; but I think I w^as wrong (Coleridge, J.). 

191 . .] — In assumpsit on the war- 

ranty of a horse, where pltf. in his declaration 
averred that the horse was not sound ; deft, 
only pleaded that it was ; upon wliich plea issue 
was .ioined : — Held : pltf. had the right to begin. — 
Osborn v. Thompson (1839), 9 C. P. 337 ; 2 
Mood. & R. 254, N. P. 

192 . 8. P. Roberts v. Higgs (1840), 4 Jur. 
273. 

See, generally. Animals, Vol. II., pp. 268 ei seq. ; 
Sale of Goods. 

193 . Breach of covenant to repair.] — Doe d. 

Worcester Trustees v. Rowlands, No. 239, 
post. 

194 . Allegation of fraud.] — If a pltf. in a 

writ of error, to reverse an outlawry, has assigned 
as error, that he was beyond sea when tlie exigent 
was awarded ; & deft, in error plead, that “ he 
left the realm of his fraud & covin, & to defeat him 
of his just debt, & for the purpose of avoiding the 
outlawry ” ; A: on this plea issue be taken ; at 
the trial deft, in error begins, because the affirma- 
tive of the question of fraud lies on him, for the 
fact of pltf. in error being actually abroad is 
admitted on the record. — Bryan v. Wagstaff 
(1825), 2 C. & P. 125; Ry. & M. 327, N. P. ; 
subsequent proceedings (1826), 5 B. & C. 314. 

Annotations : — Mentd. Vice v. Anson (1827), 3 C. & P. 19 ; 
Drummond v. Pigou (1835), 2 Scott, 228 ; lieauclerk v. 
Hook (1851), 20 L. J. Q. B. 485. 

195 . Though negative in form.] — Smith 

V. Davies, No. 123, ante. 

196 . Judgment impeached.] — On an 

interpleader issue, where the question was whether 
certain goods, etc., which had been seized by the 
sheriff under a fi. fa. issued upon a judgment were 
the property of pltfs., as assignees of a bkpt., or 
of deft., the execution creditor, deft, pleaded that 
by virtue of the fi. fa. & as against pltfs. he was 
entitled to the proceeds of the goods, etc. ; — 
Held : pltfs. were entitled to begin at the trial. — 
Edwards v. Matthews (1847), 4 Dow. & L. 721 ; 
16 L. J. Ex. 291 ; 9 L. T. O. S. 151 ; 11 Jur. 
398. 

Annotaiions : — Refd. Brandford v. Freeman (1850), 5 Exch. 
734 ; Leete v. Gresham Life Insce. Soc. (1851), 15 Jur. 
1161. 

197 . Question of substance not form.] — 

In considering which party ought to begin, it is 
not so much the form of the issue which is to be 
considered as the substance & effect of it, & the 
judge will consider what is the substantial fact 


to be made out, & on whom it lies to make it 
out. 

In an action of covenant to repair, the breach 
was, that deft, did not repair, but suffered the 
premises to be ruinous, etc. Plea, that deft, did 
repair, &; did not suffer the jjremises to become 
ruinous, etc. : — Held : on tliis issue pltf. must 
begin. — Soward v. Leggatt (1835), 7 0. & P. 
613, N. P. 

Annotation : — Mentd. Lister v. Lane & Nesham, [1893] 2 
Q. B. 212. 

198. Question of justice to parties.] — 

Scott v. Lewis, No. 185, ante. 

199 , Where defendant confesses & avoids 

— Plea of justification.] — In an action of assault 
&> battery, & a plea of justification only, & issue 
thereon, deft.’s coimsel has a right to begin, the 
affirmative of the issue being on him. The onus 
of proving damages does not give pltf.’s counsel 
a right to begin, — ^Bedell v. Russell (1825), Ry. 
& M. 293, N. P. 

Annotation : — Refd. Cooper v. Waklcy (1828), 3 C. & 1*. 
474. 

209. Plea of liberum tenementum.] 

— In trespass, with plea of liberum tenementum, & 
no general issue, deft, is entitled to begin. — 
Pearson v. Coles (1832), 1 Mood. & R. 206, N. P. 

201. Plea of fraud.] — In covenant 

to recover damages for the non-performance of 
an agreement under seal, if deft, plead only that 
the deed was obtained by fraud & covin, the 
affirmative of the issue being upon him, his counsel 
has a right to begin, although the damages are 
uncertain, & evidence is requisite to guide the jury 
in forming their estimate of them. — R eeve v. 
Underhill (1834), 6 C. <&; P. 773 ; 1 Mood. & R. 
440, N. P. 

202. Plea of consent.] — In an 

action of debt for a penalty of £50, for carrying 
I>ltf. to a prison under mesne process within 24 
hours ; deft, pleaded that it was by pltf.’s own 
consent. Replication, that pltf. did not consent : 
— Held : on these pleadings deft, should begin, as 
pltf. did not go for unliquidated damages. — 
Silk v. Humphery (1835), 7 C. <fe P. 14, N. P. ; 
subsequent proceedings (1836), 4 Ad. & El. 959. 
Annotation : — Mentd. Gordon v. Laurio (184G), 7 I<. T. O. S. 

204. 

203. Plea of set-off.] — A deft, in 

assumpsit pleaded as to £20 payment, & as to the 
residue, a set-off: — Held: on these ideadings 
deft, must begin. — C oxhead v. Huish (1835), 7 
C. & P. 63, N. P. 

204. Plea of mutual release.] — If 

in an action for breach of promise of marriage 
deft, plead that, before any breach of tlie promise, 
t^he parties mutually agreed to exonerate each 
other from their promises, & this being denied by 
the replication : — Held : on these pleadings deft, 
is entitled to begin.—STANTON v. Paton (1843), 1 
Car. & Kir. 148. 

Annotation : — Reid. Morcer r. Whall (1845), 5 Q. B. 447. 

205. Plea that money lost by 

gaming.] — In covenant for repayment of money, 
the only plea being that the deed was a mtge. 
deed, given to secure money lost by gaming ; if 
deft, admits the amount of the claim, he is entitled 
to begin, even although the claim, in a technical 
view, is partly for unliquidated damages. — Hill 
V. Fox (1858), 1 F. & F. 136, N. P. ; subsequent 
proceedings, 31 L. T. O. 8. 118 ; (1859), 4 H. & N. 
359, Ex. Ch. 

Annotations: — Mentd. Howkins v. Bennet (1860), 7 

C. B, N. S. 507 ; Hitfginson v. Simpson (1877), 2 C. P. D. 
76 ; Road v. Anderson (1882), 10 Q. B. D. 100 ; Carlill v. 
Carbolic Smoko BaU Co. (1892), 67 L. T. 837. 
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20S. Plea of inevitable accident.] — 

In a cause of damage defts. by their pleadings, 
made no charge against pltfs., but only denied 
generally the averments in the petition, & pleaded 
inevitable accident : — Held : defts. ought to 
begin. — The Thomas Lea (1868), 38 L. J. Adm. 
37 ; 20 L. T. 1017 ; 3 Mar. L. 0. 201. 

Anrwtation Refd. Tlio Abraham (1873), 28 L. T. 775. 

Payment or satisfaction of bill of 

exchange.] — See Bili.8 of Exchange, Vol. VI., 
p. 362, Nos. 2387-2389. 

207. On party on whom onus of proof lies — 
Collision of vessels.] — The George Arkle (1861), 

6 L. T. 290. 

208. .1 — Held : counsel for defts, had 

the right to begin, the oniLs probandi substantially 
lying upon them. — Midland Ry. Co. v. Great 
Western Ry. Co. (No. 2) (1870), 2 Ry. & Can. 
Tr. Cas. 298. 

209. .]— Saqui V. Lazarus, No. 140, aw/c. 

210. .] — A wife presented a suit for judicial 

separation on the ground of the husband’s alleged 
cruelty. The husband by his answer denied the 
charges of cruelty, & claimed a decree of nullity 
on the gi’ound of the wife’s incapacity. The wife 
then amended her petition, & after denying the 
husband’s allegation, sought a declaration of 
nullity on the ground of the husband’s incapacity. 
At the trial : — Held : the burden of proof was on 
the wife, who had therefore the right to begin. — 
L. v. L. (OTHERWISE M.) (1908), 25 T. L. R. 43; 
63 Sol. Jo 32. 

211. Where both parties allege affirmative 
issues.] — In an action on a policy of insurance on a 
life deft, pleaded that the declaration contained 
in the policy was untrue in this, that the person 
was not in good health. Replication, that the 
declaration in the policy was true, & that the 
party was in good health : — Held : on these 
pleadings, pltf. was entitled to begin. — Rawlins v, 
Desbrough (1837), 8 C. &; P. 321 ; 2 Mood. & R. 
70, N. P. 

Annotations: — Consd. Ashby v. Bates (184G), 1.5 M. & W. 

689. Mentd. Geach r. Ingall (1845), 14 M. & W. 95. 

212. .] — If in an action on a life policy 

defts. plead that at the time of the declaration of 
health & the policy the habits of the person whose 
life was insured were immoderate & intemperate, 
& that he was addicted to excessive drinking. 
Replication : that his habits were moderate & 
temperate, & not immoderate & intemperate, & 
that he was not addicted to excessive drinking ; — 
Held : on these pleadings pltf. should begin, as 
there was an affirmative on both sides, — Craig v, 
Fenn (1841), Car. & M. 43, N. P. 

213. .] — A declaration on promissory 

notes by indorsee against drawer contained counts 
on the notes only, without any other count, & 
deft, pleaded as to part of the amount, payment 


of that sum while the payee was the holder of the 
notes, &, as to the residue, a payment of a further 
sum into ct., &; that pltf. had sustained no greater 
damages. Replication to the first plea, that the 
payment was not made while the payee was the 
holder of the notes ; & to the second plea, that 
pltf. had sustained greater damages : — Held : if 
the first issue had stood alone, deft, would have 
been entitled to begin, but the second issue entitled 
pltf. to begin, although it was stated by deft.’s 
counsel, that, if deft, succeeded on the first issue, 
pltf., as matter of calculation, could not be entitled 
to any thing on the second issue. — C ripps v. 
Wells (1843), Car. & M. 489, N. P. 

Annotation: — Apprvd. & FoUd. Booth v. MiUns (1846), 15 
M. & W. 669. 

214. .] — In an action in which there are 

several issues, pltf. is entitled to begin if the 
affirmative of any one issue is upon him.— B ooth 
v. Millns (1846), 15 M. & W. 669 ; 4 Dow. & L. 
52 ; 15 L. J. Ex. 354 ; 7 L. T. O. S. 340 ; 153 E. R. 
1019. 

Annotations : — Reid. Edwards v. Matthews (1847), 11 Jur. 
398 ; Clack v. Clack, [1906] 1 K. B. 483. 

215. .] — Doe d. Worcester Trustees v, 

Rowlands, No. 239, post. 

Right of Crown to begin .] — See Constitutional 
Law, Vol. XI., p. 528, Nos. 325-327. 

216. On re-hearing.] — On re-hearing applt. is 
to begin. — W illiams v. Williams (1866), 2 Ch. 
App. 15 ; 36 L. J. Ch. 200 ; 12 Jur. N. S. 994, 
L. C. L. JJ. 

217. Wrong party allowed to begin — Whether 
ground for new trial.] — In ejectment, the lessor of 
pltf. claimed as devisee imder a will of J. At the 
trial, defts. admitted the seisin of J., & the due 
execution of that will, & that pltf. was primd facie 
entitled under it, & proposed to set up a subse- 
quent will revoking the first will. Defts. were 
permitted to begin : — Held : pltf. should have been 
permitted to begin. 

Defts. proposed to admit a part only of pltf.’s 
case ; &, in fact, set up a case that denies that 
pltf. is devisee (Coltman, J.). — Dob d. Bather r. 
Brayne (1848), 5 C. B. 655 ; 3 New Pract. Cas. 
44 ; 17 L. J. C. P. 127 ; 10 L. T. O. S. 416 ; 136 
E. R. 1035. 

Annotation: — Refd. Brandford v. Freeman (1850), 5 Exch. 
734. 

B. How Ascertained. 

218. Question for judge — Whether decision 
subject to review.] — The question, which party is 
entitled to begin on the trial of a cause, is to be 
determined by the judge at Nisi PriuSy & his 
determination will not be reviewed by the judges 
in banc. — L opes v. Andrews (1826), 5 L. J. O. S. 
K. B. 46. 

219. .] — (1) At Nisi Prius the test 


PART I. SECT. 6, SUB-SECT. 2.— A. 

203 i. On party alleoing affirmative 
issue — Where defendant confesses di? 
avoids — Flea of inevitable accident .} — 
Whore the defence is Inevitable 
accident i3ltf. must begin. — The John 
Owen, 5 C. L. T. 565.— CAN. 

206 ii. .] — ^On the trial of an 

action of ejectment brought by the 
heir-at-law, where deft. *8 counsel 
admlta the hcirMhlp of the lesser of 
pltf., & that his ancestor died selnod of 
the property sought to bo recovered, 
but sets up a will in his, deft.’s favour, 
deft, is entitled to begin & to have the 
general reply. — Doe d. Hazen r. 

‘ \ James’ Chubch (1879), 18 N. B. 11. 

208 I, On party on whom onus of 
proof lies.] — Onus of proving property 


as stated in the pleas is on deft., ^ he 
is bound to begin . — rah am v. Wet- 
more (1859), 4 All. 373.— CAN. 

208 ii. • — — -.1— Where the onus of 
proving a coiiipleto defence, sucli as 
“ OGcount stated ” in a pa-rtnorship 
action, is on deft, he must begin, & 
If pltf. does not call any evidence pltf. 
will still have the right to reply. — 
Fook Lung Firm v. Lai Yuen Firm 
(1912), 7 Hong Kong L. R. 99.— HONG 
KONG. 

217 i. Wrong party allmvedto begin — 
Whether ground for new trial .] — Where 
In debt on an indemnity bond deft, 
pleaded that if pltf. w^as damnified she 
was damnified of her own wrong, 
& pltf. took issue on the plea, & did not 
assign any broach ; & at the trial, pltf. 
not offering any evidence to prove that 


she was damnified, was nonsuited, on 
a motion for a new trial, on the ground 
that the Issue was on deft., & that he 
should have begun: — Held: the non- 
suit was right. — Hamilton v. Davis 
(1845), 2 U. C. R. 137.— CAN. 

217 ii. .] — A neiv trial will 

not be granted for misdirection as to the 
right to begin, unless it appear that in- 
justice may have been occasioned by 
It. — McDonald v. McHugh (1855), 12 
U. C. R. 503. — CAN. 

k. After report of accountant — 
Under remit to expiscate grounds of 
action.}— Qu. : which party should open 
in a debate, after the report of an ac- 
countant under a remit with a view to 
expiscate the grounds of action.— 
Western Bank op Scotland v. 
Baird ^ Trustees (1872), 45 Sc. Jur, 
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Evidence. 


Sect, 6 . — Onus of proof and right to begin: Svib- 
sect. 2, B., C. & D.1 

to detenoine which party is entitled to begin, is 
to consider which would get the verdict if no 
evidence were given on either side, as the right to 
begin is with his adversary, 

(2) If the decision of a judge at Nisi Priua as to 
which party is entitled to begin be decidedly 
erroneous, the ct. in banc will review it. — Huck- 
MAN V, Fernie (1838), 3 M, & W. 505 ; 1 Horn & 
H. 149 ; 7 L. J. Ex. 163 ; 2 Jur. 444 ; 150 E. R. 
1246. 

An^talions : — Jb to (1) Apld. Leoto v. Gresham Life Insoo. 
Soc. (1851), 15 Jut. 1161. Ae to (2) FoUd. Geach t). 
Ingall (1845), 14 M. & W, 95. Expld. Booth v. Millns 
(1846), 16 M. & 669 ; Brandford v. Freeman (1850), 

5 Excn. 734. FoUd. Leete v. Gresham Life Insce. Soc. 
(1851), 16 Jut. 1161. Reid. Edwards «. Matthews (1847), 
16 L. J. Ex. 291 ; Qaok v. Clack, [1906] 1 K. B. 483. 
Generally. Mentd. Elkin v. Janson (1846), 14 L. J. Ex. 
201 ; Wheelton v. Hardlsty (1857), 8 E. & B. 232 : 
Griffiths V. Flemingr, [1909] 1 K. B. 805. 

220. --- — .] — As to the right to begin in those 
cases which are not within the rule of the judges 
as to personal injuries, libel, & slander, but where 
the affirmative of the issue is on deft. : — Held : 
it must be left to the judge to decide in each 
particular case, whether a substantial question 
is the assessment of damages, & if it is, pltf. will 
be entitled to begin. — H ogoett v, Exley (1839), 
9 0. & P. 324 ; 2 Mood. & R. 251, N. P. 

Annotation FoUd. Worcester Free School & Trinity Alms- 
houses V. Rowlands (1841), 5 Jur. 177. 

221. Substance not form of issue material.] — 

SowABD V. Legoatt, No. 197, ante. , 

See, also, No. 238, post, 

222. Tests to be applied — Who entitled to 
verdict — If particular allegation struck out.] — 

Upon the question as to who is to begin, is it not 
the proper test to examine whether, if the par- 
ticular allegation bo struck out of the plea, there 
will or will not be a defence to the action ? It is 
immaterial whether the allegation be in the 
affirmative or negative (Alderson, B.). — Mills 
V, Barber (1836), 1 M. & W. 425 ; Tyr. & Qv. 
835 ; 6 L. J. Ex. 204 ; 150 E. R. 600. 

Annotations: — Montd. Woodgate v. Field (1842), 2 Haro, 
211 ; lie Boyee, Crofton v. Crofton (1886), 55 L. T. 391. 

223. If no evidence given.] — Amos 


V, Hughes, No. 1 56, ante. 


224. 


-•] — To a declaration on 


an agreement for not repairing premises in a 
reasonable time, deft, pleaded that he did repair 
witliin a reasonable time : — Held : on these 

pleadings, pltf. should begin ; for if no evidence 
was offered on either side, deft, would succeed. — 
Belcher v. M‘Intosh (1839), as reported in 
8 C. & P. 720, N. P. * 

Annotations : — Mentd. Pi'oudfoot v. Hart (1 890), 25 O B. D 

42 ; Calthorpe v. McOecar, [1923] 2 K. B. 573. 

225 , 

No. 219, ante. 

226 . 


-.] — Huckman V. Fernie, 
— Assumpsit on a 


policy of assurance on life, one of the terms of 
which was, that it should be void if anything 
stated by the assured, in a declaration or state- 
ment given by him to the directors of the insurance 
CO. before the execution of the policy, should be 
untrue. In this declaration the assured stated, 
that “ he was at that time in good health, & not 
afflicted witli any disorder, nor addicted to any 
habit tending to shorten life ; that he had not 
at any time been afflicted with insanity, etc. ; 
that he had not had any spitting of blood, con- 
sumptive symptoms, asthma, cough, or other 
affection of the lungs ; & that T. was at that time 
his usual medical attendant.” The declaration 
in the cause averred the truth of this declaration 


I & statement of the assured. Deft, pleaded pleas, 
respectively alleging, (1-5) that the declaration & 
statement of the assured was untrue in this, that 
at the time of making it ho had had spitting of 
blood, consumptive symptoms, an affection of 
the lungs, an affection of the liver, & a cough of 
an inflammatory & dangerous nature ; 6thly, 
that at that time he was affected with a disorder 
tending to shorten life ; 7thly, that he was not 
at that time in good health ; &, 8thly, that he 
had falsely averred therein that T. was his usual 
medical attendant. Issues were joined on these 
pleas : — Held : pltf. was entitled to begin at the 
trial, the issue on the seventh plea & semble, on 
the other pleas also, being upon him. 

The question is, for whom would the verdict 
be entered upon that issue, if no evidence were 
given on either side. No intendment could be 
made that a man had had a spitting of blood, or the 
contrary (Alderson, B.). — Geach v, Inoall 
(1845), 14 M. & W. 95 ; 15 L. J. Ex. 37 ; 4 
L. T. O. 8. 98 ; 9 Jur. 691 ; 153 E. R. 404. 
Annotations: — Folld. Ashby v. Bates (1846), 15 M. Sc W. 

689. Mentd. Thorn v. Bigland (1853), 1 W. R. 290. 

227. .] — Whenever litigation 

exists, somebody must go on with it ; pltf. is the 
first to begin ; if he does nothing, he fails ; if ho 
makes a prhnd facie case, &; nothing is done to 
answer it, deft, fails. The test, therefore, as to 
the burden of proof or onus of proof, whichever 
term is used, is simply this : to ask oneself which 
party will be successful if no evidence is given, or 
if no more evidence is given than has been given 
at a particular point of the case, for it is obvious 
that as the controversy involved in the litigation 
travels on, the parties from moment to moment 
may reach points at which the onus of proof shifts, 
& at which the tribunal will have to say that if 
the case stops there, it must be decided in a 
particular manner. The test being such as I 
have stated, it is not a burden that goes on for 
ever resting on the shoulders of the person upon 
whom it is first cast. As soon as he brings evidence 
wliich, until it is answered, rebuts the evidence 
against which he is contending, then the balance 
descends on the other side, & the burden rolls over 
until again there is evidence which once more 
turns the scale. That being so, the question of 
onus of proof is only a rule for deciding on whom 
the obligation of going further, if he wishes to 
win, rests. It is not a rule to enable the jury to 
decide on the value of conflicting evidence. So 
soon as a conflict of evidence arises, it ceases to be 
a question of onus of proof (Bowen, Ij.J.). 

Tlie term “ 07iu8 of proof ” may be used in 
more ways than one. Sometimes when a cause is 
tried the jury is left to find generally for either 
pltf. or deft., & it is in such a case essential that 
the judge should tell the jury on whom the burden 
of making out the case rests, & when & at what 
period it shifts. Issues again may be left to the 
jury upon wliich they are to find generally for 
pltf. or deft., & they ought to be told on whom the 
burden of proof rests ; indeed it is to be observed 
that very often the burden of proof will be shifted 
within the scope of a particular issue by pre- 
sumptions of law which have to be explained to 
the jury (Bowen, L.J.). — ^Abrath v. North 
Eastern By. Go. (1883), 11 Q. B. D. 440 ; 52 
L. .T. Q. B. 020 ; 49 L. T. 618 ; 47 J. P. 092 ; 32 
W. R. 50 ; 15 Cox, C. C. 354, C. A. ; on appeal 
(1886), 11 App. Gas. 247, H, L. 

Annotations: — Re!d. Bradshaw v. Goodwin (1894), 10 

T. L. R. 491 ; R. v. Stoddart (1909), 73 J. P. 348. Mentd. 

Quart* HIU Consolidated Gold Mining Co. v, Eyre (1884), 

50 L. T. 274 ; Harrison u. National Provincial Bank of 

England (1885), 2 T. L. R. 70 ; Poiifold v. Grosvenor 
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Bank (1886), 2 T. L. K. 7S9 ; Edwards ®. Annett (1887), 

8 T, L. R. 671 ; Lea t>. Cbarrii^on (1889), 61 L. T. 222 ; 
Brown t). Hawkos, [1891] 2 Q. B. 718 *, Flood v. Jackson, 
[18951 2 Q. B. 21 : NeVlU v. Fine Arts & General Insce., 
(18951 2 Q. B. 156 ; Wakolin v. L. & S. W. By., [18961 
1 Q. B. 189, n. ; Comford v, Carlton Bank, [1899] 1 Q. B, 
392 ; CitiEens’ Life Assoe. e. Brown, [1904] A. O. 423 ; 
Cox V. English, Scottish & Austi-alian Bank, [1905] A. C. 
168 ; Jones 17. Hvdton, [1909] 2 K. B. 444 ; R. v. Stoddart 
(1909), 2 Cr. App. Rep. 217 ; R. v. Bradshaw, etc. (1910), 

4 Or. App. Rep. 280 ; R. v. Horn (1912), 76 J. P. 270 ; 
Wiflen V. Balloy & Romford U. D. C. (1914), 78 J. P. 187 ; 
Bradshaw v. waterlow, [19151 3 K. B. 627 ; R. v. Immor, 
R. 17. Davis (1917), 118 L. T. 416; Pratt v, British 
Medical Assocn., [I9l9] 1 K. B. 244. 

228. .] — Leete V, Gresham 

Life Insurance Society, No. 157, ante. 

Compare Sub-sect. 1, ante, 

C, When Right Shifted, 

Where defendant confesses & avoids.] — See 

Nos. 199-206, ante, 

229. Plaintiff’s case admitted in part.] — In 

ejectment, where the lessor of pltf. claims under a 
will, & deft, under a codicil thereto, the validity 
of which is the question between them, deft, on 
admitting the title of the lessor of pltf. under the 
wUl, has a right to begin to have the general 
reply. — D oe d. Corbett v , Corbett (1813), 3 
Camp. 368. 

AnnoicAions : — FoUd. Doo d. Bather i7. Brayne (1848), 5 
O. B. 655. Eeld. Doe d. Warren u. Bray (1828), Mood. & 
M. 166. 

230. .] — In ejectment where the lessor 

of pltf. claimed as heir of W., & deft, claimed the 
whole property as devisee under the will of W., & 
part of it also under the marriage settlement made 
on her marriage with W. : — Held : deft.’s ad- 
mitting at the trial that the lessor of pltf. was the 
heir of W. did not entitle deft, to begin ; but if 
deft, had claimed title under the will only, & had 
admitted the title of the lessor of pltf. as heir, it 
would have been otherwise. — Doe d, Lewis v, 
Lewis (1843), 1 Car. & Kir. 122 ; 1 L. T. O. S. 
458. 

231. .] — Doe d. Bather v, Brayne, No. 

217, ante, 

232. Plea of Justification as to part — Judgment 
suffered by default as to residue.]— In an action for 
a libel, when there is no general issue, but a justi- 
lication is pleaded as to part, & judgment is 
suffered by default as to the residue, pltf. is entitled 
to begin. — Wood v , Pringle (1833), 1 Mood. & R. 
277, N. P. 

233. Effect of special plea.] — To an action for 
breach of promise of marriage deft, did not plead 
the general issue, but only that pltf., after the 
promise, conducted herself in a lewd, unchaste, 
& immodest manner, etc. : — Held : on this state 
of the pleadings pltf. had the right to begin. — 
Harrison v , Gouijj (1836), 7 C. & P. 580. 

D, In Particular Instances. 

234. In action for damages.] — Where real 
damages are not the object of the action, the party 
on whom the affirmative issue lies is entitled to 
begin. Qu, : whether a new trial can be obtained 
on the ground that a party has been improperly 
deprived of his right to begin ? — Burrell v . 
Nicholson (1833), 6 C. & P. 202 ; 1 Mood & It, 
304, N. P. 

Annotations : — ^Rdfd. Huckman i7. Fernio (1838), 3 M. & AV. 
505 ; Aston 17. Perkea (1840), 9 C. & P. 231. 

236.. False imprisonment.] — In an action 

for false imprisonment, if deft, plead as a justillca- 
lion that pltf. stole feathers, &; that he was there- 


fore imprisoned, & pltf. reply, de injuria^ pltf. is 
entitled to begin, although this is no plea of the 
general issue, the affirmative is on deft. — 
Atkinson t7. Warne (1834), 6 C. & P, 687, N. P. 

236. .] — Wootton V, Barton, No. 183, ante, 

237. Question for Judge.] — Hoggett v. 

Exley, No. 220, ante. 

238. Amount of damages unascertained.] 

— ^Pltf. is entitled to begin where damages of an 
unascertained amount aie the object of the action, 
though the affirmative of the issues on the record 
be with deft. — Carter v, Jones (1833), 6 C. & 1\ 
64 ; 9 C. & P. 232, n. ; 1 Mood. & R. 281, N. P. 
Annotations: — Consd. Wootton v. Barton (1835), 1 Mood. 

& R. 518. Refd. Doo d. Worcostor Trustoes v. Rowlands 

(1840), 9 C. & P. 734 ; Chapman v. Eraden (1841), 9 

C. & P. 712. Mentd. Doc d. Duncan v. Edwards (1830), 

1 Will. WoU. & H. 566. 

239. .] — In actions in form ex con- 

tractu, pltf. is entitled to begin, if the substantial 
question is the assessment of damages, though the 
affirmative of the issues be on deft. In covenant 
or an indenture of lease, suggesting breaches, 
that deft, did not use & occupy the premises 
demised in a good & proper manner, did not 
well & sufficiently repair the same ; pleas, that 
deft, did use & occupy the premises in a good & 
proper manner, did well & sufficiently repair the 
same ; — Held : pltf. was entitled to begin. — D oe 
d. Worcester Trustees v. Rowlands (1841), 
9 C. P. 734 ; sub nom. Worcester Free School 
& Trinity Alms-houses (Governors & Super- 
visors) V, Rowiands, 5 Jur. 177. 

Annotations : — Mentd. Smith v. Poat (1853), 9 Exch. 161 ; 

Joynorr. WeekR, [1891J 2 Q. B. 31 ; Conquest v, Ebbotts, 

[1896] A. C. 490. 

240. .] — In all cases at Nisi Prius 

in which pltf. claims damages, the amount of 
which is unascertained, he has a right to begin, 
although the affirmative of the issue on the record 
rests with deft. 

In an action of covenant by an attorney’s clerk 
for improperly dismissing him, plea, that he con- 
spired with B., & in pursuance of that conspiracy 
was guilty of divers acts of misconduct, which the 
plea set out, which came to deft.’s knowledge, 
who thereupon dismissed him ; replication de 
injuria : — Held : pltf. was entitled to begin. — 
Mercer v. Wiiall (1845), 5 Q. B. 447 ; 1 New 
Pract. Oas. 246 ; 14 L. J. Q. B. 267 ; 5 L. T. O. S. 
304 ; 9 Jur. 576 ; 114 E. R. 1318. 

Annotations Reid. Cannam t7. Farmer (1849), 3 Exch. 

698. Mentd. Lomax v. Arding (1855), 10 Exch, 734 ; 

Philps V, CUft (1859), 28 L. J. Ex. 153 ; Raymond v, 

Minton (1866), L. R. 1 Exch. 244. 

241. .] — Hill v. Fox, No. 205, ante. 

242. .] — In an action for negligence, 

the only plea being accord & satisfaction : — Held : 
pltf. was entitled to begin. — Pim v. Eastern 
Counties Ry. Co. (1860), 2 F. &: F. 133. 

Where defendant pleads fraud.] 

. Underhill, No. 201, ante. 

244. Where damage liquidated.] — Silk r. 

Humphery, No. 202, ante. 

245. Trespass — Plea of Justification.] — In 

trespass, where there are special pleas of justi- 
fication, but no plea of the general issue, deft, is 
entitled to begin, although the declaration alleges 
special damage. — Fish v. TiiAVEiis (1829), 3 
C. <fc P. 578, N. P. 

243. .] — In trespass for entering 

the close of pltf., the plea justified in assertion 
of a right, the replication traversed the right. 
The counsel for pltf. declining to state that he 
went for substantial damages, the judge decided 


^’ART I. SECT. 6, SUB-SECfiT. 2.— D. 
1. In replevin — Ownership denied.] 


— Replevin for a home. Plea, that 
the horde was the horse of deft. & 
not of pltf. as alleged. Sc issue there- 


on : — Held : plLf. was entitled to 
begin. — -N bvillk v. Fox (1869), 28 
U. G. R. 231.- CAN. 
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Evidence. 


Sect, 6. — Onus of proof and right to begin: Svb- 
sect. 2, D, Sect, 7 i Sub-sect, !♦] 

that the action was brought to try a right, & 
deft, was entitled to begin : — Held: the decision 
was right. — Chapman v. Rawson (1846), 8 Q. B 
073 ; 15 L. J. Q. B. 225 ; 10 Jur. 287 ; 115 E. R 
1026. 

See^ generally^ Trespass. 

247. In action on contract — Non-repair.] — 

(1) If, in an action of covenant for non -repair, etc., 
deft, plead affirmative pleas, which arc denied by 
the replication, deft, is entitled to begin. 

(2) The new rule of practice made by the 
Judges as to the right to begin, does not extend 
to actions of contract. — Lewis v. Wells (1836), 
7 0. & P. 221. 

248. .] — SowARD V, Leggatt, No. 

197, ante. 

249. .] — Belcher v. M*Intosh, No. 

224, ante. 

250. .] — Doe d. Worcester Trus- 

TEPJS V. R 0 WI.ANDS, No. 239, ante, 

251. .] — The rule of the judges as to the 

right to begin does not extend to actions of 
covenant, <&, semble : it does not extend to any 
cases of contract. — Chapman v, Emden (1841), 
9 C. &. P. 712, N. P. 

On bill of exchange — Want of considera- 
tion.] — See Bills of Exchange, Vol. VI., p. 173, 
No. 1079. 

Plea of discharge by payment.] — See 
Bills of Exchange, Vol. VI., p. 302, Nos. 
2387, 2389. 

Bill taken by plaintli! with notice of 
defect — Fraud.] — See Bills op Exchange, Vol. 
VI., p. 175, No. 1095. 

lliegalJty.] — See Bills of Ex- 
change, Vol. VI., p. 179, No. 1118. 

Absence of consideration.] — 

/S'ec Bills op Exchange, Vol. VI., pp. 173, 181, 
Nos. 1079, 1129. 

& money count.] — See Bills of Ex- 
change, Vol. VI., p. 482, No. 3057. 


Sect. 7.--EVIDENCE RECEIVED IN PART 
ENTITLES WHOLE TO BE GIVEN. 

Sub-sect. 1. — Connected Matters. 

252. Documentary evidence — Pleading.] — The 
party against whom an answer in Chancery is 
produced in evidence may have the whole of it 


read. — Bath (Earl) v, Bathersea (1694), 5 Mod. 
Rep. 9 ; 2 Bo5. <Sc P. 648, n. ; Bull. N. P. 236; 12 
Vin. Abr. (Evidence) 111, pi. 31 ; 87 E. R. 487. 
AnnoteUion : — Befd. Doe d. Foster v. Derby <1834), 1 Ad. & 

El. 783. 

263. Account — Entries both charging & 

discharging.] — A book in which an exor, has kept 
an account of receipts & payments may, if the 
absence of vouchers is properly explained, be 
admitted to discharge the exor. as well as to 
charge him. — Darston v, Oxford (Earl) (1701), 
1 Eq. Cas. Abr. 10 ; Prec. Ch. 188 ; 3 P. Wms. 
401, n. ; 21 E. R. 834 ; revad, on other grounds, 
8id) nom, Orford (Earl) v, Daston (1702), 
CoLLES, 229, H. L. 

AnnoicUiona : — Mentd. Morrlce v. Bank of Engrland (1736), 

Cas. temp. Talb. 217 ; Maltby v. Russell (1826), 2 Sim. & 

St. 227 ; JRe Radcliffe, European Assoe. Soc. v. Radclifife 

(1878), 7 Ch. D. 733 ; He Wells, Molony v, Brooke (1890), 

43 Ch. D. 669. 

254. .] — Book of account being 

read as evidence by one side by way of charge, 
may be read as evidence by the other side by way 
of discharge. — Carter v, Colrain (Lord) (i740). 
Barn. Ch. 126 ; 27 E. R. 581, L. C. 

255. .] — Morris v, Burchell 

(1849), 13 L. T. O. S. 71. 

256. Declarant deceased.] — 

Entries in the books of the deceased attorney of 
deft, admitted as evidence for pltf. in a bill of 
foreclosure, to prove that the whole mtge. money 
had been paid to deft., & there was no usury ; 
such entries though not against the interest of 
the attorney, being found in an account in which 
there were entries against his interest. — Clark 
V. WiLMOT (1841), as reported in 1 Y. & C. Ch. Cas. 
53 ; 62 E. K. 787 ; on appeal^ sub nom, Clarke v, 
WiLMOT (1843), 1 Ph. 276, L. C. 

Annotations : — Mentd. Gabriel v. Sturgis (1840), 16 L. J. Ch. 

201 ; Staff urth r. Pott (1848), 2 Do G. & Sm. 571. 

257. .] — In taking ac- 

counts between a mtgor. & a deceased mtgee. 
of a barge, an account book kept by the latter 
in his own handwriting contaming entries of 
payments made to him by mtgor. as well as dis- 
bursements made by him on account of the barge 
s admissible on behalf of the mtgee. ’s oxors. in 
evidence as containing entries against interest. — 
Hudson & Humphrey v, Swiftsurb (Owners), 
The Swiftsure (1900), 82 L. T. 389 ; 16 T. L. R. 
275 ; 9 Asp. M. L. C. 65. 

258. Balance of amount in 

:avour of declarant.] — Doe d. Teynham (Lord) v, 
Tyler, No. 738, post. 


PART I. SECT. 7, SUB-SECT. 1. 

252 i. Documentary evidence — Plead- 
ing.] — In an action for the recovery of 
land, pltfs. claimed title under a deed 
from the oxors. of one S., but the only 
evidence of the will produced by them 
was the copy of the probate from the 
registry orace, with the affidavit of 
vorlfloatlon attached. Pltfs. sought 
to support their case by reference to a 
oertaiii statement in deft.’s pleading, 
in which, besides denying their right to 
recover, she herself also claimed title 
under a deed from the exors. of S. : — 
//cW they could not take that part 
of the pleading which suited their pur- 
pose $c reject the rest : they could not 
use a scrap of it to eke out the in- 
sufficiency of their own evidence. — • 
Barber v. McKay (1889), 17 O. R, 
662.— CAN. 

HI, Account — Particulars to 

prove payment,] — Particulars of de- 
mand served by pltf. on deft., con- 
taining an admission of payment on 
account, & showing a balance in favour 
of pltf., were put in at the trial by deft, 
to prove the payment. Pltf. then re- 


lied upon the particulars so put in by 
deft, as a link In the chain of evidence, 
to show that ho was entitled to a ver- 
dict for the balance therein men- 
tioned : — Held : though the particu- 
lar? rendered by pltf. & made use of by 
deft, were not evidence per se of the 
balance as therein stated, still the whole 
of the particulars ought to go to the 
jury as a fact in connection with other 
facts of the case, to assist them in 
forming their verdict. — K eebek v. 
Emi^ey (1847), 4 U. C. R. 47.— CAN. 

H, Admissions against in- 

tercst. ] — In answer to an action brought 
by architects, claiming fees for the pre- 
paration of sketches or designs for 
deft., the latter, when examined as a 
witness, admitted that the sketches 
had been prepared for lilm by pltfs., 
but stated that there was an under- 
standing that they were not to be paid 
for unless used by him, & that they had 
not been used. It appeared that deft., 
at the time the plans were invited, had 
not yet purchased the land for the pro- 
posed buildings, & that ho had asked 
for plans from several architects: — I 


Held : the admission of deft, could not 
be divided, for the purpose of obtaining 
a commencement of proof, there being 
no improbability in nis statement, or 
indication of bad faith, or other cir- 
cumstance, to bring the case within the 
exceptions of 60 Viet. (Q), c. 50, s. 20, 
amending art. 1243 of the Civil Code. — 
Cox V. Pacaud (1902), Q. R. 23 S. C. 
9.— CAN. 

o. Letters.] — ^Extracts from 

a letter embodied in an affidavit can- 
not bo noticed ; either the whole letter 
or a copy should be before the ct., or 
at least, it should be sworn that the 
letter contains nothing more relating to 
the action. — Vaughan v. Rose (1851), 
8 U. 0. R. 606.— CAN. 

p. .] — ■ At law a party 

producing a letter, or other document 
in evidence cannot use it partially, but 
makes the entire evidence. When the 
answer of a party in another cause la 
resorted to as evidence, the whole of it 
is admissible both at law & in equity. — - 
Boardman V. Jackbon (1813), 2 Ball. 
& B. 382.— IR. 

q. .] — A defender doo^ 
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259. — — — .] — Williams v. Geaves, 

No. 730, post, 

Admissions against interest.] Nos. 

274, 275, 726, post 

260. Letters — Shown to witness in cross 

examination.] — On cross examination, some letters, 
written by a witness who was not a party in the 
cause, were put into her liand & she was asked to 
explain the meaning of certain passages therein 
contained & w^hether what she wroto in such 
I)aHsagcs was true i—Held : the oilier party was 
entitled to have the whole of such letters read. — 
Smith r. l^RiCKE'rr & Morreij. (1S61), 7 Jur. N. S. 
610. 

/SVc, generally^ Part V., Sect. 6, sub-sect. 6, post 

261. — Referred to in depositions.]— -In 

an action brought by jdtfs. on the mige. deed, 
pltfs. gave in evidence a deposition of the deft, 
before magistrates on a charge against H. of 
forging other deeds, & which deposition was 
supposed to contain an admission by deft, of the 
genuineness of pltfs.’ deed. Letters written by 

^S. to deft, were produced before the magistrates, 

referred to in the depositions. In these letters, 
written after the payment of the £420, S. alleged 
that ho had been unable to obtain the money, 
made various excuses for the delay : — Held : the 
letters were admissible in evidence for deft, - 
Patntp:r V. Abil (1803), as reported in 33 li. J. Ex. 
60 ; 8 L. T. 287. 

AnnotatUm : — Mentd. EUstoii r. Deacon (18GC), L. D. 2 C. 1’. 

20. 

262. Letters & answers.] — Deft, who puts 

in evidence a correspondence, consisting of several 
lett(*rs between himself A pltf. has a right to give 
in evidence a letter written by him to pltf., in 
reply to pltf.’s last letter, which bore date on tlio 
day" before deft.’s letter. — P oe v. Day (1836), 
7 i\ A P. 705, N. P. 

263. .] — It was proposed on the part 

of a pltf. to give in evidence a letter written by 
deft.’s attorney, which purported to be an answer 
to a letter written to him by pltf.’s attorneys : — 

not make u letter evidence by puttitiK 
it into the hands of a witness for the 
jmrpose of cross -examination. When 
part of a paragraph is read for pursuer, 
defender is entitled to Insist tliat tiie 
whole shall he read, — ErnvARPS v. 

Mac iNTOsn (182;D, 3 Murr. 309.— 

SCOT. 

r, Document subject of 

(trtion ~-Llbcl.]-~~Pitf. wrote a hook Sc 
sent a copy as published to defts. for 
review. In an action for libel con- 
tained ill the review, the whole hook 
was put in evidence. At the commence- 
ment of the hook was a not e explaining: 
the author’s qualifications upon the 
Huiijeet of the work is: referring to 
favourable comments in tlie Aus- 
tralian Journalist : & also a preface 
eontaiiiiiig extracts from letters from 
distiiiguishod men, in praise of pltf.’s 
work : — Held : the whole book as 
published & sent to defts., including: 
the prefatory notes, was properly ad- 
mitted in evidence. — AIauks v. Sunday 
liMES Newspatkr Co. (1915), 15 

8. li, N. S. W. 490.— AUS. 

«• — — Affidavit — Papers an- 

nexed thereto.] — In an action of slander 
for eharg:ing: pltf. with perjury, some of 
™ counts stated in the indictment 
that the words were spoken of & oon- 
eernuig the pltf., & of & concerning a 
certain affidavit, etc. ; deft, justified, 
setting out the affidavit, & alleging 
certain statements therein contained to 
f f wilfully false. The affidavit rc- 
1 erred to two papers which ivere an- 
nexed, but there was no positive proof 
were annexed when the 
alfidavlt was sworn to by pltf. : — Held : 

I Here was sufficient prim d facie evidence 

.1. — VOL. XXII. 


Held : if plif.’s counsel put in this letter of deft.’s 
attorney, he should also call for & put in the 
letter to which it was an answer, & not leave it to 
deft, to put in the letter of pltf.’s attorneys as 
his evidence. — W alson r. Moore (1845), 1 Car. & 
Kir. 626. 

234. Single letter self-explanatory.] 

— (1) Deft.’s son, w'ho was under age, had lodged 
with pltf. for some time, during a part of which 
he had paid for his board, etc. lie afterwards 
fell ill, but continued with pltf. who supplied him 
with necessaries. The father being applied t/o by 
pltf. for money, wrote in answer to the eiTect, that 
lie could not advance any at that time, but that 
his son would come into possession of £86, in th(‘ 
following month, & that he would be able to pay 
what he owed pltf. himstdf : — Held : the lettc*r 
was no admission of a liability in the father. 

(2) A letter which fully explains itself, is admis- 
sible in evidence, without that to which it is an 
answer. — M ortimoke v, Wright (1840), 6 M. & W. 
482 ; 9 L. J. Ex. 158 ; 4 .Tur. 465 ; 151 E. K. 502. 
Annotations As to (1) Reid. Shelton v. Springett (1851), 

11 C. B. 452 ; Bazoley v. Forder (1868), L. 11. 3 Q. B. 

559 ; Healing v. Healing (1902), 51 W. U. 221 ; Coldlng- 

liam Parish Council Smith, (1918J 2 K. B. 90. Generally, 

Mentd. Idnegar v. Hodd (1848), 17 L. J. C. P. 106; 

Dickenson v. Wright (1860), 5 H. & N. 401. 

265. Letter with endorsement thereon.] — In 

an action by assignee of an insolvent, a letter 
written by deft, was given in evidimce ; on the 
back of it something liad been written by the in- 
solvent : — Held: deft.’s counsel were mititled to 
have that rt^ad. — D agleirh v. Dodd (1832), 5 
C. i&P. 238, N.P. 

Contract contained in series of letters.] —See 

(’oNTRAiT, A'ol. NIL, ]). 70 ; Deeds, Vol, X\'1L, 
]). 245. 

266. Verbal statements & declarations.] — Tin* 
whole of ‘the account which a party gives of a 
transaction must be taken toget her, & his admission 
of a fact disadvantageous himself shall not be 
received, without leceiving at the same time his 
cotemporaneous assertion of a fact favourable to 

clearest nature. The document need 
not he set forth in evidence in its very 
words, but its exact sense & ell'ect must 
he shown. — Hess v. Wiluamkon (1887 ), 
14 O. R. 184.— CAN. 

F'orf/fd documents of title 

— Other unimpeachable evidence. ]~ll a 
part y put in evidence in support of his 
title, documents proved to he forged, 
but the other evidence adduced by him 
is not impeachable, the ct., in rejecting 
the forged documents, will take the 
unimpcaidied evidence into considera- 
tion. 8: if satisfied, adjudicate thereon. 
— Sevvaji Vxjaya Uauhunadiia Val- 

OJI KmSTNAN CoCALDAU V. t^HlNNV 
Nay ANA CIIKTTI (1864), 10 Moo. I ml. 
App. 151.— IND. 

— ! — Document enclosed in 
another — Doth to be produced.] — A party 
cannot ubo a document which was en- 
closed in another, without producing 
the latter, although no notice to pro- 
duce was served. — Wiiioht v. Lkk 
( 184 2), Arm. AI. & O. 311.— IR. 

266 i. Verbal statements <t' declara- 
Hons.] — In 1875, N. purchased printing 
materials from C. The price, 1^5,000, 
was paid but the deed erroneously 
stated it to be $7,188.40, which was 
therein acknowledged. C. remained in 

E ossesslon & carried on the printing 
usiness in partnership with Al. for 
several months, when they failed, 
applt. being assignee to their estate. 
In 1876, N. claimed the plant, stating 
they purchased in good faith & paid 
the agreed price, but the deed errone- 
ously stated the price at $7,188.40. 
The assignee eJaimod payment of 
$2,188.40, balance between the con- 
sideration mentioned Sc $5,000 paid. 


to let in the whole affidavit, Sc tlie ad- 
mission of part to he read without the 
papers annexed was not correct. Sc the 
innuendoes not sufficiently proved.— - 
AIu.nkr r. Gilbert (1847), 3 Kerr, 
617.— CAN, 

t. Articles of partnership 

agreement. on the cross- 
examination of pltf., deft.’s counsel 
examined him as to the t imo he entered 
into a partnei'ship. Sc, his interest in it, 
pltf. was held to bo entitled to go into 
the contents of the whole agreement, 
although it appeared there was written 
articles. — Tozkr v. Hutchison (1869), 
1 Han. 540.— CAN. 

a. Examination of deft, be- 

fore trial.] — At the close of the defence, 
pltf.’s counsel without objection, put 
In deft.’s examination before trial. 
Pltf *8. counsel, in addressing the jury, 
read a portion thereof ; & the judge, in 
his charge, read other portions : — 
Held : could be no objection to the 
judge reading such other portions, os 
they were properly in evidence. — 
SoouoALLv. Stapleton (1886), 12 O. U. 
200.— CAN. 

b. All terms to he proved .] — 

Where a party endeavours to prove by 
oral testimony the contents of a 
written document, the ct. before giving 
effect to such testimony should be 
convinced that all the terms have been 
proven. It is not sufficient for the 
party undertaking such a duty to 
furnish evidence of certain clauses 
which support his claim, but he must 
set out the whole document so that the 
ct. may ho able to give effect to all its 
jirovlsions. Sc that by testimony of the 
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Evidence. 


Sect, 7. — Evidence received in pari cnlitlat whole 1o 
he given : Sub-secis. 1 2 . J 

liimself ; &> that, not merely as evidence that he 
m^e such a counter claim, but as admissible 
evidence of the existence of the matter in his 
discharge, wliich lie asserts. —Handle v. Black- 
nuiiN (1813), 5 Taunt. 215 ; 128 E. R. 083. 
Annotation : — Mentd. HarriKon v. Turner (1847), 11 Jur. 817. 

267. .] — (1) The assertion of a party, in a 

conversation givtui in evidence against him, of 
facts in liis fav^our, is evidence for liim of those 
facts. 

(2) The wliole of what a party says at the same 
time, must be given in evidence, & what he says 
in his favour must not be taken as true, but must 
bt‘ lt‘ft , un(l(*r all circumstances, for the jury to say 
whether they believe it or not (Best, C..).).-- 
Smitji V. BI.ANDY (1825), By. M. 257, N. 1\ 

268. .] — If the drawer of a bill for £200 

not having receiv'cd due notice of its dishonour, 
say, that lie docs not mean to insist upon want of 
notice, but add, that he is only bound to pay 

tlio whole of las statement must be taken 
together, Sc the holder in an action against him 
can ordy recover to the amount of the £70. — 
Eletcueu V. FitcKiCiATT’ (1827), 2 C. & P. 5(59, N. P. 

269. .| — l*ltf.’s brother, who was examined 

on interrogatories, having been asked upon cross- 
examination as to some jrarticulai's of a con- 
viusation which i)ltf. liad told him, he, pltf., had 
h(^ld with deft., being asked, on re-examination, 
to detail the whole conversation, staUid that pltf. 
had informed him that deft, had ex])r‘es.sed his 
r(.‘gr(*t at bein^ obliged to direct tlu^ search:- 
Jfeld : this evidence was admissible.- (Ilynn v. 
Houston (1811), 2 Man. Sc G. 337 ; 4 State Tr. 
N. S. i\pp. J308 ; 2 Scott, N. B. 548 ; 5 Jur. 195 ; 
133 E. R. 77.5. 

Annotation : -Mentd. Scotf r. Soyinoiir (1802), 10 W. It. 

73U. 

270. Conversation.]— 33 lOMSON v. Austen, 

No. 5,3 1 , post. 

271 . -- - .] - Glynn v. nousTON, No. 209, 

ante. 

272. - - Qualified admission.] — Where pltf.’s 

casf^ was clearly sujrported by a qualified admission 
made by deft. Held : no misdirection tluit the 
judge di<l not distinctly tell tlu; jury that the wdiole 
admission must bo tak<*n toget her. — Heukiiam v. 


Osborne (1843), 0 Man. & G. 771 ; 7 Scott, N. R. 
520 ; 2 L. T. O. 8. 188 ; 134 E. R. 1103. 

Against interest.] — See No. 275, post. 

273. Declarations against interest.] — I^eiicival 
r. Nanson, No. 726, post 

274. Declarant deceased.] —R. r. Birming- 

iFAM Overseers, No. 705, post. 

Accounts.] — See Nos. 256-258, ante. 

276. Whether verbal or written.] — A 

verbal or written declaration against proprietary 
Interest is evidence, not only of that fact which is 
against interest, but also of all other circumstances 
contained in it. Therefore, a verbal statement & 
a written entry in a book, made by a deceased 
jierson while in the undisturbed occupation of a 
house, that he rented it at £22 a year. Sc paid the 
rent for the same, is evidence in an issue between 
strangers, not only in proof of the tenancy & of 
the amount of rent payable for the same, but also 
in proof of the rent having been paid. — R. v. 
Exeter Guardians (1809), L. R. 4 Q. B. 341 ; 1 
B. & S. 433 ; 38 L. J. M. C. 120 ; 20 T. 693 ; 
33 J. P. 550 ; 17 W. R. 850. 

Annotations : — Folld. Watsou v. Sandford (1879), 40 L. T. 

39. Consd. Ward r. Pitt, 11913] 2 K. B. 130 ; ife Adams, 

Benton v. Powell, 1 1922] P. 240. Reid. Bewley t? Atkinson 

(1879), 13 Ch. 1). 283. 

Declarant deceased.] — See^ ge^icraUy, 

Pait II., Sect . 5, sub-sect. 2, post. 

IVoduciion Sc inspection of documents on 
examination of witni'ss, see Part- \\, Sect. 6, 
Bub-HtH*f . 0, post. 


SuB-sio(T. 2 . — Disconnected Makers. 

276, Matter disconnected inadmissible — Unless 

explanatory.] — If ])ltf. read a passage from deft.’s 
answer as evidence of a particular fact, deft, 
has no right to j'ead subsequent matter connecteil 
with it by such words as “ but” Sc “ and ” unless 
the subsequent matter be explanatory of the 
passage read by pltf. — Davis v. Spuhlinu (1829), 
1 Russ. & M. 01 ; Taml. 199 ; 39 E. R. 25. . 

.'- -Mentd. A.-G. v. C’heBterflold (1854), 18 Boot. 

590 ; Blagrravo v. Itoiith (1850), 2 K. & J. 509 ; Gethiicj 

V. Keighley (1878), 9 Ch. D. 547. 

277. .] — Letters of the husband exhibited 

by the wife aiv evidence against liim & explanations 
therein contained of bis conduct, with respect to 


hefere delivery. The evldeneo fur the 
aHHlgnee waH the t.eHtiinouy uf N. that 
the price, S5,0(Jll, hh agreed laid heeii 
paid, eerrohorated by C. ; Held : 
only evidence In support of applt.’a 
routentlon being t hat of rcKp.. applt. 
could not divide the admission in 
order to avail himself of what was 
favourable Ik reject wluit was unfavour- 
able.- Fulton r. MuNamkk (1878), 
2 85. C. II. 470. CAN. 

270 1. — I'unvcrsalion.] - IIalu’ax 
Banking Co. r. Smith (1890), 18 S. (’. B. 
710. - CAN. 

0 , „ . , Jkmiments Kufijcct of 

romrrmlUm.] S., a gauger at S., sent 
defts. a oertilie-ate oi quantity of nm- 
latwes contained In a imiulaT of casks 
by them sold to the pltfs. as aseer* 
taineil by a regauglng. This certltlcato 
he afterwards saw in defts.' posse.ssion, 
& convcrseil with one of them about It. 
The conversation la^tween 8. (Sc defts. 
having been received in evidence, the 
oortlfleato was ollerod in ovldenco. & 
WHjeived subject to objection : — Held : 
as the conversation was admissible, the 
cortlfleate, oonoerning wldch they were 
tumversing, was also admissible. — 
Vox V. McMann (1879), 19 N. B. It. 
121.- CAN. 

f, Judiirml state mrnis.] — 

Where the judicial statement^i of a 


ilefender were founded on, to the 
effect of <‘ludliig a plea of prescription, 
tliey must l)e taken us a whole. 
Noulk r. Huorr (1843). 5 Dunl, (Ut. 
of SesH.) 723; yc. Jur. 330, — 

SCOT. 

g. ; Inpwmation disclosing 

cotnmission of off e7icc.]- Where a state- 
ment has been made or information 
given us a whole disclosing the eom- 
mts.sion of an olfeuce, the ct. is not 
justitled in allowing in evidence por- 
tions of such statements or information 
biKiause such portions may hapiien to 
1)0 words not In themselves disclosing 
the commission of an offence. — lloBix- 
HON V. BKNSON & SlMl'HON, 11918] 
VV. L. I). 1.- S. AF. 

272 1. Qualified admissions .} — 

Held : pltf. could not give evidence of 
the admjasiou made by deft, in a 
former suit as to the promise, without 
also putting in the qualitloatiou by 
which it was accompanied, showing 
that the promise was nndum pactum . — 
(STUART V. Morr (1893), 24 N. S. R. 
526,— CAN. 

272 ii. .] — Baikantiia- 

NATU Kamar t'. Chandra Mohan 
Chovvdhry (1868), 1 B. L, U. A. C. 
133 : 10 W. R. 190.— IND. 

272 iil, .1— ^A defender ad- 

mitted the debt sued for, subject to a 


ciounter clain t part 

of the record, Ik not connected in time 
or origin with the debt sued for : — 
Held : the (lualitication must t)e taken 
with the admission, there l)eiiig no 
evidence of the dobt except the ad- 
mission. — Donaldson v. Donaldson 
(1852), 24 8c. Jur. 504.— SCOT. 


PART I. SECT. 7, SUB-SECT. 2. 

276 i. Matter disconnected inadmis- 
sible-— Unless explanatory .] — A deft., 
l)y his answer, ailmitted that he was 
devisee as alleged in the bill, but added 
that his right to deal with the property 
had been taken aw'ay by a suit for 
administration in England : — Held : 
the latter statement was not an ex- 
planation of the former ; & the admission 
as to the will might bo rcjad by pltf. 
as evidence without making evidence 
of what followed. — Sticknky v. Tvlkk 
(1867), 13 Gr. 193.— CAN. 

277 i. .] — Part of a conversation 

had been given in evidence by a witness 
on direct examination : — Held : the 
other part could not be given on cross- 
examination, as it was not conneotod 
with what had been already proved. — 
Halifax Banki.ng Cd. v. 8.uitu (1890). 
18 S, C. H. 710.— CAN. 

277 ii. —.1 “A witness wa.s asked 
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the matter charged are to be taken into the cts. 
consideration, but other statements therein are 
not evidence for the husband, at least in debating 
the plea. — Neeld v. Np:eld (1831), 4 Hag. Ecc. 
263 ; 162 E. R. 1412. 

Annntationa : — Mentd. Gosling v. Veley (185:i), 4 H. L. Cas. 

679 ; Russell v. Russell, 11^7] A. C. 395. 

278. Though relating to subject-matter of 

action.] — A witness, who has been cross-examined 
as to what pltf. said in a particular conversation, 
cannot, on that ground, be re-examined as to other 
assertions, made by pltf. in the same conversation, 
but not connected with the assertions to which the 
cross-examination related. Although the asser- 
tions, as to which it is proposed to re-examine, 
be connected with the subject-matter of the 
present suit. — Prince v, Samo (1838), 7 Ad. & El. 
627 ; 3 Nev. & P. K. B. 139 ; 1 Will. Woll. & JI. 
132 ; 7 L. J. Q. B. 123 ; 2 .Tur. 323 ; 112 E. R. 
606. 

AnnotaiUm : — Consd. Stiirge v. Buchanan (1839), 10 .\(l. & El. 

59S. 

279. .] — (1) The general rule of evidence 

that, if one side puts in evidences a document for 
the purx)ose of proving part of it, the other side 
has a. right to have tlie whole juit in, docs not apply 
to merchants’ or traders’ books of account con- 
taining entries of receipts payments ; therefore, 
if one side puts in such books of accounts to prove 
certain items of roceii)ts, that does not entitle 
tlie other side to put those books in evidence U) 
l>rove X)ayments, unless the different items are 
so mixed up togeth(.*r as cl(‘arly to form one 
transaction. 

(2) In taking accounts, entries made in the books 
of one of the accounting ])arti(*s may be uschI in 
evidence against him. But entries in his favour 
may not be used by him in evidence unless directly 

intimately connected with some entry which is 
used on the other side. 

(3) Although an entry of receij)t is good evidence 
of such n>c(*ipt as against the ])erson making it, 
an entry of payment is not evidence of such 
imyment in favour of such person. — R eeve v. 
Whitmore (1865), 2 Drew. & Sni. 446; 6 New 
Rep. 314 ; 12 L. T. 724 ; 11 .Jur. N. S. 722 ; 13 
W. R. 913 ; 62 E. R. 690. 

280. Accounts — Entries on credit side not con- 
nected with entries on debit side — Not necessary 
for explanation.] — Entries in a steward’s book in 
his favour, not referring to or necessary to explain 
entries against him, wdll not be evidence of such 
facts, even though, at the end of the account, 
a balance is struck of all the items, whi(;h balance 
is against the stew'ard. — Knight v. Waterford 
(Marc^uess) (1841), 4 Y. C. Ex. 283 ; 10 L. .1. 
Ex. Eq. .57 ; 5 .Tur. 818 ; 100 E. R. 1013 ; revmf, 
on other giounds, .nib nom. Waterford (Marquis) 
V. Knight (1844), 11 Cl. Pin. 653, 11. L. 

AnrwtcUiona : — Apld. Doe d, Kluglako v. Boviss (1849), j 

7 O. B. 450. Consd. 11. V. ExetorGIrdn*^. (1809), 10 B. & S. 

433. Reid. Whaley r. Carlisle (1867), 15 W. R. 1183. 

Mentd. Uaine v. Cairns (1841), 4 Ware, 327 ; Nixon v. 

Tull Vale Ry. (1849), 7 Hare, 138 ; South Sl^ffordshire 

Ry, V. Hall (1851 ), 3 Mac. & O. 353 ; Shepherd v. London- 
derry (1852). 16 Jur. 796. 

281. Declarant deceased.] — An 

ancient roll, found amongst the muniments of a 
manor, containing the reeve’s account of moneys 
i*eceived by him on account of the lord, followed 
by an account of moneys expended by him on 
account of the lord, was tendered as evidence of a 
fact noticed in one of the items of discharge for 
which the reeve took credit in the account. This 


entry was rejected on the ground that it did not 
appear on the face of the account that the reeve 
gave credit for any sum applied to tlie discharge 
of that particular item : — Held : the (nddence 
was properly rejected. — Doe d. Kinglake v. 
Beviss (1849), 7 0. B. 456 ; 18 L. J. C. P. 128 ; 
12 L. T. O. 8. 452 ; 137 E. R. 181. 

Annotations : — Expld. Hudeou & Humphrey v. ywiftsure, 
(Owmors), The Swiftsiire (11»00), 82 L, T. 389. Refd. 
Whaley v. Carlisle (1867), 15 W. R. 1183; De la Warr 
r. MileH (1881), 29 W. R. 809; Ward v. Pitt, [1913] 2 
K. B. 130. Mentd. Watorpark v. Fennell (1859), 7 
H. L. Cas. 650 ; Hastings r. N. E. Ry., [1899] 1 Ch. 656, 

282. Declarations by deceased persons in course 
of duty — Entries outside scope of duty excluded.] — 

Pkrcival V. Nanbon, No. 726, post. 

283. — .] — Troi’teb V. Maclean, No. 

So impost. 

284. Whether evidence of collateral facts 

— Certificate of arrest by sheriff’s officer — State- 
ment as to place of arrest.] — A sheriff’, s officer sent 
a written memorandum to the sheriff’s office, 
stating that he had arrested A. at a certain place, 
this return was filed at the sheriff’s office, <fe, the 
officer being dead, was received in evidence to 
prove the place of such arrest in an action between 
A. & a third party ; the ct. granted a inw trial, 
intimating a strong opinion that such return was 
not evidence of tlie jilace of arrest, but giving the 
party an opportunity of initting the question 
upon the record. Semhle : such return was not 
receivable in evidence for any {lurpost*. — O hambers 
V. Bernasconi (1831), 1 Or. & J. 451 ; i Tyr. 335 ; 
9 L. J. O. 8. Ex. 125 ; 148 E. R. 1499 ; subsequent 
proceedings (1834), 1 Or. M. & R. 347, Ex. CUi. 
AnnotntUms : --'Expld, Iconic v. Dioas (1835), 1 Biiig. N. C. 

649. Distd. Milne r. Lcisler (1862). 7 H. & N. 786; 
Lyull r. Keumuiy (1887), 50 L. T. 647. Refd. Marks r. 
Lahfte (1837), 3 BJng. N. C. 408 : Kdio v. Klngsford (1854), 
14 C. B. 759. Mentd. Doo d. Welsh v. Langaold (1847), 
16 M. & W. 497. 

285. — ,1 — By the course of 

the office of tJio sheriff of M. tlie officer making 
an arrest was required to make a return in writing, 
signed by him, of the arrest, & of the place where 
the arrest took place. A writ having been de- 
livered to W., a sheriff’s officer, to arrest A., W. 
arrested him accordingly, & made the following 
return : “ Nov. 9, 1825, arrestcid A. in Soutli 

Molton 8treet, at the suit of W.,” whicli return 
was signed by the officer & sent by him to the 
sheriff’s office on the execution of Die writ, & was 
then filed with the wrivv according to tin* course of 
the ofii(?(‘. The writ A cortifieaU^ werti jiroduoed 
by tin-! iindcir-.'^heriff at the trial in an action 
brought by A. against a tliird party ; — Held : the 
certificate was not admissible after the (h^atli of tlie 
officer to prove the pla(ie where the arnist- was made. 

An entry written by a jicrson deceased in the 
course of his duty, where he had no interest in 
stating an untiaith, is to bo received as i>roof of 
the fact stat<?d in tlie entry, & of every circum- 
stance therein described, which would naturally 
accompany the fact itself. 

As all tlie terms of the legal proposition above 
laid down are manifestly essential to render the 
certificate acbni.ssible, if any cine of them fails, 
pltf. in error cannot succeed ; & we are all of 
opinion that whatever effect may bo due to an 
entry made in the course of any office reporting 
facts necessary to the i)er'formance of a duty, the 
statement of other circumstances, however 
naturally they may be thought to find a place 
in the narrative, is no proof of those circumstances. 


whether he knew the fact that a vosbcI 
Mcnt by Win had been detained for 
want of wood, Sc whether M. Sc Co., 
the agents, admitted the fact in a 


reference of the question to two mer- 
chants '.—Held : only distinct ad- 
missions made by them were admissl ble, 
Sc to allow what was proposed would be 


trying tills case by another, which was 
quite incompetent. — WirtHT v. LinuKi. 
(1829), 5 Muit. 35. — SCOT. 
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Evidence. 


Sect. 1 Evidence received in part entiilea whole to 
be given: Sub-aecf. 2. SevJ. 8. I*arl //. 
Sect. 1.] 

Admitting then, for tlie sake of argument, that 
the entry tendered was evidence of the fact, 
& even of the day when the arrest was made, botli 
which facts it might bo necessary for the officer 
to make known to ills principal, we are all clearly 
of opinion that it is not admissible to prove in 
what particular spot within the bailiwick the 
cai>tion took place, tliat circumstance being mei'cly 
collateral to the duty done (Denman, C.J.). - - 
(’hambers V . Bernahooni (18;}4), 1 Cr . M. A K. 
247 ; 4 Tyr. 521 ; 2 L. J. Ex. 272 ; 149 E. R. 
1 1 1 4, Ex. ( h. ; ])rcvioua proceedings (1821), 1 C’r. & J . 
451. 

Annotations : — Blxpld. Poole v. DIcafl 0835), 1 Bing. N. C. 

Dlstd. MurkH V. Lahcc (1837), 3 Bing. N. C. 408. 
Consd. Milno v. LelKlor U862), 7 H. & N. 786. Apld. 
Hnilth V. Blakey (1867). L. U. 2 Q. B. 326. Distd. Lyell 
r. Konnotly (1887), 56; L. T. 647. Re!d. K. v. Dukinfleld 
(1848), 3 New Hosh. Cu.h. 126 ; K. v. Birmingham, Church- 
wardens & OverHeers (1861), 31 L. J. M. C. 63; Sturla 
1*. Krcccia (1880), 5 App. Cas. 623 ; Mercer v. Dennc, 
1H)05J 2 Ch. 538 ; Britifeh Thomson-Houston Co. r. 
British IiiHulatod & Helsby Cables, 11924] 2 Ch. 160. 
Mentd* itc t’liambers, Ax p. Chambers (1835), 1 Deac. 
197 ; Gardner r. Moult (1839), 10 Ad. & El. 464 ; Doe d. 
Welsh V. Langtield (1847), 16 M. & W. 497 ; Edie v. 
Kingsford (1854), 14 B. 759. 

286. Estimate for repairs by ship’s 

carpenter — Statements that materials not procur- 
able at certain parts.] — In an action uiion a 
marine policy on an issue as to total loss, it appeared 
that at the iiort where the vessel was sold, the 
captain had ajiplied to the American consul A 
to Lloyd’s agent ; that tlu^ former had directed 
surveyors to survey the ship, A a ship’s cari>enter 
to make an estimat(‘ of tlie cost of repair. Uiion 
the trial the depositions of fli(‘ captain A the 
consul W(d’(5 read. They referred to th(i estimate 
ot ttie ship s carpenter A: stated that in their 
Opinion it was a true estimate. The man who 
jnad<^ it died before action brought : it did 

not app('ar uiion wiiat^ materials his estimate 
liad been found(*d. Upon the estimate was a 
written ci^rliticatc*, signed by the carpenter, that 
certain of the necessary materials could not be 
procured at t luit port ; also a ctuiiticat e, signed 
by Idoyd’s agent A th(* consul, of the compeUmce 
of the carpiiiitei* : ~ field : that document was not 
admissible for any purpose. — Murhieita v. Oi.d- 
FlKLD (1810), 8 J,. T. O. S. 272. 

287. - Entry by mate in ship’s log — 

Facts relating to collision.] —The IIknrv (\)xon, 
No. 882, post. 

288. — Report of committee as to fitness 

for duty — Statement as to birthplace & age.] — 

A report of a commiltei* appointed by a (iovt. 
to inquire into the lit ness of A. to b(‘ given the 


title of Agent to the Govt., was produced as 
evidence. The report after stating the charac^r 
of A. as to fftness, stated his birthplace & age, the 
facts of his life, & some of his present cu‘- 
cum.stances Hrid ; as the only duty of the 
committee was to report upon the fitness of A. for 
tlic post, the document could not be received as 
evidence of his birthplace <te age. — Sturea r. 
Freccia (1880), 5 App. Cas. (523 ; 50 I-** J- 
86 ; 42 L. T. 209 ; 44 J. P. 812 ; 29 W. R. 217, 
11. L. ; affg. 8. C. sub nom. PoLiNi v. Gray, 
Stukla V. Freccia (1879), 12 Ch. D. 411, C. A. 
Annotations : — Ckinsd. Haines v. Guthrie 1^ ^ 

818 < Bird v. Keep, [191812 K. B. 692. Re Turner. 

Gienlster v. Harding (1885), 29 Ch. D. 985 ; he 
Traflord v. Blanc (1887), 36 Ch. D 600 ; Evans v Merthy 
Tydfil U. C., [1899] 1 Ch. 241 ; Mercer v. Benne, [1905J 
2 Ch. 538 : Amys v. Barton (19111, 5 53- 
Djambi (Sumatra) Rubber Estates (1912), 107 L. T. 631 , 
f m (ill A . Ward V. Pitt, 



Sect. 8.— RIGHT OF PARTY TO HAVE 
EVIDENCE HEARD. 

289. Although judge in favour of party.] — 

Alt hough a judge is in favour of a deft, or resp. 
without hearing his evidtmee, deft, or resp. is 
entitled to insist upon his evidence being heard ; A 
where he has not insisted upon tliis right the Ct. 
of Appeal, before revci’sing ilie decision of the 
judg(^ below, will give him an opportunity of 
adducing this evidence . — fie PiNCOFFS, hJx p. 
Jacobson (1882), 22 Ch. D. 212 ; 52 J/. J. Ch. 
,561 ; 48 L. T. 197 ; 21 W. R> 254, C. A. 

Non-reception of evidence as ground of appeal.] 

— iSVr Practice 

290. Refusal to hear evidence by magistrate - 
Mandamus.] — Upon a summons, under Metro- 
polis Management Act, 1862 (c. 102), sect. 77, 
to enforce the apportionment of “paving 
expenses,” a magisti'ate lias power to re(’:eive evi- 
dence as to wlit^ther the actual expenditure was 
incurred, A incurrr'd solelj , in paving works. If 
the magistrate refuses to rei^eive such evidimce, 
he may be directed to do so by mandanuis. R. v. 
Marsham, [1892] 1 Q. B. 271 ; 61 L. J. M. C. .52 ; 
65 L. T. 778; 56 J. P. 164 ; 40 W. R. S4; 8 
T. L. R. 2 ; 26 Sol. Jo. 11, C. A. 

Annotations Expld. Slroiul v. Wandswurt li Distrii t 
Board of Workn, 11894] 2 Q. B. 1. Refd. Bovvor r. Calstoi 
R. 1). C'. (1911), 75 .J. P. 186 ; R. v. C’hcBhin* J.T., Ax p. 
Heaver (1912), 108 L.T. 374. Mentd. Davis r. Greenwich 
Board, of Works (1895), 64 L. J. M. 257 ; Met. Dist. 
By. V. Fulham Vestry, (1895] 2 Cj. B. 443 ; JC. r. Stepney 
B. r. (1901), 71 L.J. K. B. 238 ; Ballard r. Waiuiswortli 
B. C. (1906), 95 T. 118 ; R. r. Oltlow General Income 
Tax (’omi's. (1911), 27 T. L. R. 353. 


FART 1 SECT. 8. 

h. Althovuh verdict pro confesao 
ffiven.] — Deft, notified failed to attend, 
it a verdict pro confesm waa taken 
against him, the judge declining to 
hoar evidence in support of the plea : — 
Qu. : whether the evidence should not 
Imve been received. — M c(.}ann r. 
KkYKS (1855), 12 V. V. R. 429. - CAN. 


k. AUhouah not nrcesmrp.] — Al- 
though it may not bo necessary to give 
evidence, pltf. has the right to do ho. - 
Bknnkk r. Edmonds (1899), 30 G. R. 
076.— CAN. 

l . Jt’/icrr oiiion of indecent charac- 
ter. the trial of an action contain- 
ing throe different causes of action, the 
judge came to the conclusion that the 


action was of an indecent chaiacter 
unfit to be dealt with, & he dlHuiisscd 
it out of the ct. of his own motion : — 
Yield : pltf. should have been allowed 
to prove her case in respect to those 
(iausos of action against which there 
was no objection. — G uilbault v. 
Bkothiku (1904). lU B. R. 419. - 
CAN. 
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Part II. — Admissibility of Evidence. 


Sect. 1.— IN GENERAL. 

2dl. Evidence to be received rather than 
rejected.] — My practice is, whenever I can, rather 
to receive evidence than to reject it, because it is 
less mischievous (Park, J.). — Davison r. Overend 
(1838), 6 0. &P. 222, N.P. 

292. Rules in criminal & civil cases the same.] — 
Ji. V. Oator, No. 1747, post 

293. Must be relevant.]— A magistrate cannot 
be required to hear evidence which ought not to 
affect his determination. — R. v. Minshull (1883), 
1 Nev. & M. K. B. 277 ; 1 Ncv. & M. M. 0. 74. 

294. .] — Hoi.ijngham v. Head, No. 421, 

2 )ost, 

Examination & cross-examination of 

witnesses.]— Ncc Part \^, Sect. 6, sub-sects. 1 & 2, 
'post. 

What evidence is relevant.) *sVc Sect. 3, post 

295. Unimportance immaterial.] — If evidence 
he admissible, the ct. cannot reject it be<uiuse it 
appears unimportant. — T he ActjiION (1853), i 
Kcc. A Ad. 176 ; 3 L. T. 90 ; 164 E. R. 102. 

296. Evidence by way of explanation — Of 
conduct.] — I1ay.slei‘ x\ Gymer, No. 309, post 

Evidence of intention or motive.] —Ncc 

Sect. 3, sub-sect. 5, A., post. 

297. Circumstantial evidence.] -In dealing with 
circumstantial evidence, we have t-o consid('r the 
w<‘ight which is to be given to the united force 


of all the circumstances put together. You may 
have a ray of light so feeble that by itself it will do 
little to elucidate a dark comer. But, on the ot her 
hand, you may have a number of rays, each of 
them insuftlcient, but all converging & brought 
to bear upon the same point, <fc, when united, 
producing a body of illumination which will clear 
aw'ay the dai‘kness you are endeavouring to dispel 
(Lord Cairns, C.). — ^Beliiaven & Stenton 
Peerage (1875), 1 App. Cas. 278, II. L. 

298. Illegal evidence.] — Shaw v, Roberts, 
No. 491, post, 

299. Indecent evidence — Whether receivable.) 

— Indecency of evidence is no objection to it 
being received, where it is necessary to the decision 
of a civil or criminal right.— Da Costa v. .Tones 
(1778), 2 Cowp. 729 ; 98 E. R. 1331. 

Anmitaiiotis : — Mentd. Roobuck v. Haminerl-oii (1778), ‘2 
C^owp. 787 ; Good v. Elliott (175)0), 8 Term Hop. 65)3 ; 
Browu V. Lection (1792), 2 Hy. Bl. 43 ; Mickleliold v. 
Hop»fin (1794), 1 Aust, 188 ; Gilbert t\ Sykes (1812), 10 
EaHt, lol) ; Evans v. .JoncH (1888), 8 J. P. 274 ; Johnson 
r. Laiisley (1852), 12 B. 408 ; Efirerton v. Brovvnlow 
(1853), 4 R. L. Can. 1 ; Fitch r. Jones (1855), 21 L. J. Q. B. 
298 ; Gurney v. Gurney (1SG8), 1 Hem. & M. 413 ; Cooke 
V. Cooko (1805), 84 L. J. Ch. 459. 

300. Formal tender necessary — Appeal.] -The 
ct. will not entertain questions as to the admis- 
sibility of evidence?, unless th(? evidence has been 
formally t<md(?red at the trial. — O aaipbele p. 
Loader (1865), 3 11. & C. 520 ; 5 New Rep. 285 ; 


PART II. SECT. 1. 

293 i. jllust relevant ] — Before A. 
l»ccame iriHano ho had begun an action 
againwt B. for a Huni of £071, Sc B. hud 
thereupon obtained an order that A., 
who for many years Imd been B.’s 
Holr., should deliver a bill of costs for 
taxation. .Subsequently to A. be- 
coming insane, on the application of 

B. , with tlu? consent of counsel 
purporting to act on behalf of A., the 
order for the delivery of a bill of costs 
was s<!t aside, judgment of no. jtron. 
was cnt(?r(5(l in the action A" a sum of 
money was borrowed from the liank 
by A.’s wife & paid l>y her to B. by 
way of (jompromise Sc full settlement of 
the (dalms of A. & B, against each 
other. After I’ecovoring his sanity A. 
informed B. 6c the bank that ho re- 
pudiated what had been done by his 
wife but did not take any steps to set 
aside the order of the ct. made daring 
his insanity ; — Held : evidence tvud- 
ing to show that upon taxation It 
would have appeared that nothing w'as 
due from A. to B. w^as irrelevant to 
the inquiry whether the payment was 
for A.’s beneiit. — McLauohlix v. 
(hTY Bank of Hyonky (1912), 14 

C. L. 11. 084.— A US. 

293 ii. .] — In an action by hus- 

band & wife to recover damages for 
Injiuries sustained by the wife through 
(lefts.* nogiigcnco in not repairing the 
street, where the declaration did not 
contain a count by the husband for 
loss of his wife’s services, she was 
asked to what she devoted the money 
she earned ? to which she replied, that It 
wont to her children, 6c the support of 
her family, for tldiigs for the house : — 
Jlcld : the evidence was immateriai, & 
w'as not a ground for a new^ trial, 
Camehon t?. MoNtrroN Town (1889), 
29 N. B. It. 372.--CAN. 

293 iii. a person who is 

agent for both parties to an action 
obtains information in regard to the 
business in respect of which he is 
agent, & which has a bearing on the 
Bubject matter of the action, then it is 
admissible evidence, hearsay or no 
hearsay. — Fook Luno Fuim v, Lai 


Yuks Firm (1912), 7 Hong Kong 
L. It. 99.— HONG KONG. 

296 i. Evidence by way of cxplana- 
lion — Of conduct.] — in an action to set 
aside a conveyance made by pltf. in 
favour of deft., it w^as charged that tliu 
conveyance was never executed liy 
pltf., but that tlie alleged execution 
was obtained i>y didt.’s fraud, & that 
pltf. signed the convcyaiuMs thinking 
Uiat he was signing another in.stru- 
ment relating to tiio (istatc of his 
(IcccaHcd wife. At the trial pitf. ten- 
dered evidence as to deft, having 
induced 1dm to drink to exce.ss about 
tlie time of the traiisactiou in (lucstioii, 
but the trial judge ruled tliat this 
ovideiKx; could not be Introduced under 
the general allegations contained in the 
statement of claim : — Ucld : tlie 
exclusion of evidence had been pushed 
too far. Sc for a proper detcrndiiatioii 
of the real merits of the case it would 
Ijo advisable to admit evidence of 
every clrcumstaucc, declaration, or 
nogoUation between the i»artles wldcli 
could throw any light on conduct or 
motive.— McDo.n A LD r. Johnston 
(1889), 10 A. Jl. 430.— CAN. 

m. Of hourularies of land.] — 

Hnowhall v. Stewart, Goss. Dig., 
2ud cd. 570.— CAN. 

n. Whether considered on appeal.] 

• — A letter accepting an oiler of some 
land uiicouditionaliy w'as wTitteu & 
sent to pltfs. ageut by the instructions 
of deft. At the tiial she sw'oro that 
she only authorised the writer to 
accept the offer eouditionally. No 
olijection was taken to the admissi- 
bility of the evidence : — Held : no 
objection could afterwards be taken to 
tl)e ruling of the judge who left the 
question of authority to tlie jiu-y.— 
Newcomen v. Corrigan (1880), 
1. N. S. VV. L. II. 358.— AUS. 

0. .] — Where deft, at the 

trial, disclaiming any wish to succeed 
against the justice of the case, assorts 
to the rcceptlou of parol evidence to 
prove the understanding on which a 
note was given, he camiot bo allowed 
afterwards to argue in hane, the 
technical objection he has waived. — 


Ha vis r. McSheury (1850), 7 IJ. (J. 11. 
490.— CAN. 

p. .1 — No exception having 

boon taken to tlie evidence at the trial : 
— Held : it could not subsequently be 
urged in moving for a iiew^ trial. — 
CAm*REj>L r. Beamish (1851), 8 1). C. B. 
520.— CAN. 

q. .] — Wlicro pltf. was non- 
suited at his own request, in conse- 
quence of (sertain evidence given by 
d(dt., 1)0 cannot niovc to sot aside the 
nonsuit on the ground that such 
evidence was Improperly admitted. - 
IIOLMKS V. BlI.LlNUlS (1801), 5 All. 
232.— CAN. 

r. .] — In an action against 

(left, as drawer of a bill ot exchange ho 
pleaded accord 6c satisfaction, 6c gave 
evidence by K. witlumt objection, that 
pltf. accopt(MJ ids note in “ full settle- 
ment 6c payment ” of the 1)111. 'This 
was (lorded by pltf., who testiiicd that 
the note was taken as eollutt'ral 
security for the i»ayment of tJie bill. 
A verdict having lieuu found for deft, 
on ti)is issue : — Held : pltf. not having 
objected at the trial, coidd not move for 
a new trial on the ground that the 
parol evidence was Improperly re- 
ceived.— B arhgur V. IlOUERTH (1881), 
24 N, B. H. 211.— CAN. 

B. . 1 — The finding of a fa<jt 

by tho lower Appellate Ct. upon 
evidence, a portion of w'hloh was In- 
admissible, is not such a finding of 
fact us cannot be interfered with in 
speelfil appeal. — Guru Hah Hey v. 
Hambhu Nath CHUCKEunuri’Y (1809), 

3 B. L. n. A. C. 258.— IND. 

t. .] — The chairman Is tl)o 

solo judge of tho admissibility of 
evidence tendered. Therefore, an ap- 
peal upon the ground that the chairman 
had admitted the probate of a will as 
evidence of a devise, was dlsnjlsHed.- - 
Fihhkr’h Came (1861), 15 1. C. L. K. 
309.— IR. 

a. 7'ests to deiermine ndrnissi - 
hility ,] — In ejectment liy T. & H. 
against 1*. 6c anotlicr, pltfs. proved a 
Crown grant to W. hut no devolution 
of any estate from W. to pltfs. ; acts of 
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Sccl. 'i.-In general, ly'ecls. 2 A' '.i: Sttb-geds. 1 
A2. A-l 

34 L. J. Ex. 60 ; 11 L. T. 008 ; 20 J. V. 103 ; 11 
Jut. N. S. 280 ; 13 W. R. 348 ; 1.50 E. K. 034. 
Annotation - Mentd. Hodnon r. Walker (1872), L. K. 7 Kxch. 
55. 

In Admiralty proceedings.] — See Admiralty, 
Vol. I., pp. 198 et seq. 

In criminal matters.]— iSVc (Criminal Law, Vol. 
XIV., pp. mi et seq. 

At coroner’s inquests.]— Coroners, Vol. 
XIII., pp. 244, 245, Noh. I(HL176. 

In actions by or against limited companies.]— 
See Companies, Vol. IX., p. 078, Noh. 4522-4.520. 

By what law governed.] — See Conflict of 
Laws, Vol. XI., pp. 488, 489. 

In relation to act of bankruptcy.] — Sec Bank- 
RUITCY, Vol. IV., p. 109, Nos. 978-980. 

Admissions by bankrupt — Admissibility in other 
proceedings.] ~;8V*c JUnjvRUPti y, Vol. IV., pp. 510 
cl seq. 

Of common rights.] (Simmons, Vol. XL, 

pp. ao, 37, Nos. 490-500. 

Of condition of licensed premises — On applica- 


tion for renewal of license.] — Sec Intoxicating 
Liquors. 

Of fraudulent preference by bankrupt .] — See 

Bankruptcy, Vol. V., pp. 860, 861, 869, Nos. 
7203-7205, 7238-7241. 

Of usage.] — See Custom & Usages, Vol. XVII., 
pp. 37, 38, Nos. 418-426. 

Verbal statement by auctioneer at auction.] — 
Sec Auction & Auctioners, V^ol. III., pp. 17, 18, 
Nos. 123-136. 


Sect. 2.— ADMISSIBILITY OF PART MAKES 
WHOLE ADMISSIBLE. 

See l»art I., Sect. 7, ante. 


Se(T. 3. -FACTS WHICH MAY BE PROVED. 

SuB-sEcr. 1 . — Facts in Issue. 

301. General rule.] — In an action by an 
administratrix on a policy of insurance on the life 
[of the father] of the intestate, where the defence 


of pllf. 'r. & HHMuraiuRi from pltf. 
T. to pltf. H. Oil a rule nitu for iiou- 
Hiiif: : -Jlrld : ImoiisiKtrocy not multi- 
T>liclty foriiiH the lest hy >vhi( h pltf.’n 
Kcvi'ral jiKuh'H of jiroof may or may 
not. lie thicmed admlKHihlc : the (Jjraiit 
to "W. wtiH not IneouHistent with the 
lireHmni>tioii of HejHiii uri.siuir from the 
evidence of 'i'.’H iioHHCHHioii : the rule 
nisi for a noriniiit nnmt Ir^ discharitred.— 
Tiumi.ow r, Pkhkk (IH(it), 1 W. W. ■ 
A'. A‘B. M2.- AUS. 

b. Kvificiicc ttf arts don^ offer 
aclion brooffht nol (tdnii.ssihh.]- Ultf. lii 
an action for tresnasH claimed nmler an 
authority from ttu' owjier f»f llie locus 
in quo TO K‘> np<ai it. A: cut tiinber. 
At the trial lie tendere<l ('videnee of 
aet.H (lone hy deft., after act ion hrougld, 
Hhowiug a pei’HiHtenee in his claim to 
the groniid (»n wJdch j*Jtf. avuh working, 
the evjd(Ui<.'e was (‘xeluded. On a 
inotin?! for a rule nisi to set aside u 
non "Suit on the ground that tluj 
evldei'.ee was improju'rly excdmhul ; — 
field: the ruling was rigid.— Lonu v. 
Dm. VAN (1H77), Knox, 1.02,— A US, 

0 . Coni rod for sale of racehorse on 
certain terms — Evidence of trenivient of 
horse ^ehile in defendant's possession re- 
jected.} ■ Pltf. HiK^d fur the halance of 
tl\e iTurchase money of a raceluwse. 
Deft, pleaded that he luid returned the 
liorse to i»ltf. ’• in good & sound order 
condition,” as ho was ot liberty to 
do under the contract. At the trial 
the judge rejerited ther evidence to show 
the tn ut.JTU'nt of tlie liorse while lie was 
in the deft.’s possession. Sc cvldenee of 
the state condition of t he horse when 
he was Urst delivered to deft. — I/eld ; 
the judge was right in rejecting such 
evidence. — H ail v. Ivouy (1877), 
Knox, 401.--AUS. 

d. Action for versonol injury-- 
Exndeiice, as to plaintiff’s dependent 
family.}— In an action to recover 
damages for personal injuri<’H caused by 
deft. ’8 negligence, evidence of pltf. was 
admit ted that he had a family who wt're 
de)>eudent on him for their HiiiTport.-- 
Iteld : the evidence was rightly ad- 
mitted.- -Dkviu r. Criu.KY (1882), 
;i N. S. W. L. It. 322.— AUS. 

«. Material matfers concealed from 
insurers.] — Pltf, when obtaining from 
defts, the policy now sued Tipon 
repre»ente>d to them tliat he vrm then 
inijured by other companies in respev-t 
of the same premises i—lteld : he 
could be called upon to show' that the 
former policies wh-mt good Sc valid 
insurauocfl, Sc evidence was admissible 
to show that the former policies were 
void. Sc oonsociueutly lio obtained the 


present policy by means of a false 
statement. — H ani.kv IUcifk’ Fiuk 
& Maiunk Insuuanck Uo. (LS83), It 
N. .S. W. L. H. 224 ; P N. S. W. W. N. 
1P7.--AUS. 

f. Evidence us to inJerpreiatUm of 
circular admissible.] — Defts. publislied 
a eireuhir which purported to be a 
c(>rre(d representation & reT)r()duction 
of an order of tlie (d. The jury found 
as facts tliat the same was an incorrect 
reprcHcntatlon of the ct.’s ord(T : — 
Held : evhhuu'e was admissible to sJu)w 
the meaning or InternrePitioii of tJic 
eJreular.---WjiiTF. v. aIoriuh, Lmi.io 
S: .Mon, Lti>. (18P7), 23 V. If. K. 132.— 
AUS. 

g. Jn indirtmeni' for nuisance.] — 
IJ. was imlieted on an infonjiatiou for a 
publl<5 imisanee, & tendered evidence, 
whicJiwas rejeided. to show that under 
a hotlf^r system (»f sewage than t hut, 
(.‘Ktablished by the comr., the miisancii 
would not liave arisen :— //(•/(/ ; tlio 
evidence was admissible. Sc tlicre must 
be a new trial.-— H. v. Huufoud (1883), 
17 S. A, L. U. 0,5.— AUS. 

h In action for neyliyence — Cmi- 
versalioii betu'cen plainlifj d' barmaid as 
to tmsitkm of lavutury.}—V]if., who liad 
a driiiK at an hotel bar, asked the bar- 
maid to dir<'ct him to the lavatory, 
wldch she did. Following her direc- 
lions ho went to a portion of the 
nremises, where, looking for the 
lavatory, he fell dowm an unguarded 
lift, well, Sc was injured. In aii action 
against the iiotel-koepcr for iiegli- 
guMcc : — JJeld : the conversation be- 
tween the barmaid & pltf. was admis- 
sible lu evidence to prove that pltf. was 
Oil that part of tlm premises at the 
Invitation of the proprietor. — M ount- 
NKY V. Mmitii (1004), 1 C. L- K. 146. — 
AUS. 

k. Trespass — Iwidcnce to shoir 
leave <£• licence — it* in s^epport of 
equitable plea.] — Declerutloii q.e.f. for 
cutting k, removing ti*ees, witii a 
count in trover Sc the common counts. 
Pleas, leave & licence ; Sc a special 
I equitable plea, setting up that deft., 
i being owner of the land, contracted by 
parol to sell it to pltf., & that at the 
^ time of such contract Sc of the con- 
i veyanee of the land to deft., it was 
expressly agreed that deft, should have 
certain trees thereon. Sc be at liberty to 
cut Sc rtunovo them, but that such 
reservation should not be, & it. accord- 
ingly was not, Inserted In the con- 
veyance ; Sc tlmt deft, entered & cut 
the trees, etc., which are the tres- 
passes, etc. Deft. a.M a witness at 
trial, haviitg proved the sale of the 


land, It was proposed to show by liim 
the agreement as set up in the equi table 
I)Ioa ; — Held : such evict once w a.s 
improperly rejected, for it was ad- 
rnissiblo both under the equitable plea 

the phni of leave & licence. — 
Walter v. Dextkr (1870), 34 U. C. K. 
420.— CAN. 

l. Evidence as to inferiority of 
anods delivered .] — ChiURcii v. Abell 
(1877), 1 S. C. H. 442.-~CAN. 

m. Arbitration proceedings.] — Ailn- 
trators ought only to take such 
evidence as is required hy ttu! terms of 
the agreement referring the question 
in dispute to arbitratioii. — Kristina 
Kama Paramanik v. Hilya Mundari 
Dahi (1869), 2 H. h. K. App. 25.— IND. 

n. .1 — Aisiiauai r. Essajt 

(UH3). 1. L. H. 38 Bono 00.— IND. 

o. Questions of adini.ssibility — 
Should be decided as they arise .) — 
Questiojis as to the admissibility of 
evidence should he decidtai as they 
arise. Sc. should not. he reserved until 
hidgmont in the case is given. — .lAprr 
KAI V. lUlUBOTARAV NITNDY (1889), 
I. L. II. 17 Calc. 173.— IND. 

p_ .j llAM.TlBTiN SK- 

RovvjY V. thujoRE Nath Cjiattkrjkk 
(1 897), I. L. It. 25 Calc. 401 ; 2 O. W. N. 
188.- IND. 

q. Evidence of amount of de- 
fendant’s property, f — Tiiere is one case, 
& one only, namely, actions for breacli 
of promise of marriage, in wldeh 
evidence of Ujc amount of deft.’s 
property is admissible. — Wn.soN v. 
LEONARD (1852), 5 Ir. Jur. 101. — IR. 

r. Vnxvcrs of magistrate.] — As a 
magistrate has power to receive 
evidence not strictly legal there is no 
reason why ho slTouid in any ca«e base 
Ids decision as to tlie admissibility of 
evidence upon strictly legal grounds. — 
Pearson v. Clark, Mac. 136. — N.Z. 

■. Improper admission — Exndcnce 
ndmUted before, objection.] — Where in- 
admissible evidence is given without 
objection, hut the objection, that such 
evidence is admissible is aftenvards 
raised on further evidence of the sanm 
class being tendered, the evldeime 
previously given without objection 
should ho wiMidrawn from the jury. — 

, Bank of New Zealand v. Fleaiixg 
[ (1899), 18 N. Z. L. R. 1.--N.Z. 

i PART II. SECT. 8, SUB-SECT. 1. 

301 i. General rxde, ] — When a 
material fact Is alleged in a pleading, & 
the pleading of the opposite party is 
silent with respect thereto, the fact 
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was that the policy was void under 14 Geo. 3, 
c. 48, on the gi*ound that the intestate had no 
interest in it i — Held : the evidence of a witness 
that previous to the insurance the intestate con- 
sulted him about effecting a policy on the in- 
testate’s [father’s] life, was admissible as an act, 
& was not objectionable as hearsay. 

Any evidence is admissible which tends to show 
t liat the father was the real insurer. The question 
in the cause is, wdiether the insurance was effected 
Iwnd fide by j. [the father] for his own benefit, 
or, substantially, by T. [the intestate] in the name 
of J., but not for his benefit. Everything, there- 
fore, is admissible which was done by T. : & 

words are often acts. The question is not open 
to the objection against hearsay. It is not hearsay. 
It Ls a question as to an act done. One asks 
another to attest a document, or to advance a 
sum of money ; those are not merely words, but 
acts (Erle, j.). — Shilling Accidental Death 
Insurance Co. (1858), 1 E. E. IKi ; 4 Jur. N. 8 
241. 

302. Letters from principal to agent — Authority * 
of agent in issue.] — In an action against brokers 
for entering into a contract with pltf., as agents 
for sellers, without authority, it appeal'd that tlie 
broker had been at first put into communication 
wdlh them as to the sale of a particular cargo of 
w^ool, had learnt what their terms w^ere, except 
as to price, which was to bo afterwards agreed 
upon, & as to which he had been referred to their 
agent to complete the matter. Tlio age.nt, as 
the broker was aw’^are, received letters from time 
to time from tlu* sellers, insisting on adherence to 
the terms they had required, & he was more or 
less aware of the effect of these letters. Ultimately, 
howTwer, deft., acting as broker for both parties, 
concluded with the agent a coriti'act ui)on different 
terms, w hich w^fis at once repudiated by the sellei’s : 
— Held : the sellers’ letters to their agent w^ere 
admissible for pltf. to show the want of authority. 

- Hughes v, ORvEME (1803), 3 F. E. 885. 

See, generally, Agency, ^’ol. I., pi). 380, 3S7, 
Nos. 901-005. 

303. Carrying capacity of ship.] A charter- 


party provided that the ship should load a cargo 
of creosoted sleepers & timber & therewith 
immediately proceed to 8., the charterer to have 
the option of shipping 200 tons of general cargo. 
The charterparty contained the following words : 
“•owners guai*antee ship to carry at least about. 
90,000 cubic feet, or 1,500 tons dead weight.” 
A lump sum of £1,000 was payable as freight.. 
The ship was, in fact, able to load only (35,000 
cubic feet, equivalent to 1,120 tons dead weight, 
of the cargo specified in the charterparty, & iha 
master refused to receive 8,000 creosoted sleepers 
whicli had been sent alongside by the charterer. 
In an action brought by the charterer to recover 
damages against the owners i—Held : evidence 
to show that the ship would carry the. namefi 
quantity of dead weight cargo mentioned in the 
charterparty was admissible.— Cahnecue v.Conneu. 
(1889), 24 Q. B. D. 45 ; 59 L. J. Q. B. 122 ; 01 
L. T. (391 ; (3 T. J.. B. 12 ; (3 Asp. M. U. C. 447. 
AHJtotations : — Mentd. Miller v. Bonier (1000), 00 Ij. J. (^. IL 
480; Millar v. S.S. Frodeii, (1917] 2 K. B. 057 ; AV- 
Thoriisoji & JU'ocklebaiik, (1018) 1 K. B. 055. 

Facts of bankruptcy.] —Ncc BANKRurrcY, Vol. 
IV., pp. 509, 510, Nos. 4(308 4(312. 


8UB-SEUT. 2. -AIatters forming EAIM' (JF 
RES GESTA. 

A. In General, 

In criminal matters.] — See Criminal Caw, Vol. 
XIV., p. 397. 

Admissions on relioaring generally, see l*ai‘t N.. 
post, 

304. Declarations.) -The prineijilo of admission 
is that the declarations are jxirs re I f/estre (Cord 
Denman, C\.T.). — Uoucii v. Ureat Western Ry. 
Oo. (1841), 1 Q. B. 51 ; 2 Ry. iV Can. (>Us. 505 ; 
4 Per. I)av. (38(3; 113 E. R. 1019; sub noni. 
Roach v. Great AVestern By. (Jo., 10 C. J. Q. B. 
89 ; 5 Jur. 821. 

305. .] — An allegation in a cause of damage 

pleaded in general Cuans (ho liistory of the ship 
l)roceeded against foi* some days previous to th<i 


mubl. bo coiiKidert'd us in issue. - 
>\ArEUi.eo Motuai. Inhukani’K Co. 
r. IloniNsoN (1885), 1 O. li. 295.— 

CAN. 

t. JV'hcU may he — Jorcemeni — Jn 
Ufiion for obstrurtim/ i/ra/crroj/rsr. h-Iri 
un action for obstructing a watercouiiso 
an Hgroeniont between pltf. & deft,., 
whereby the latter agreed to enlarge 
Gic watercourse, & did so, & was paid 
))y pltf. for it, is evidence for pltf., & 
relevant to tlio matter in dispute. — 
J^\L.MKK V. Tcrxkr (18G2), 5 AH. 
200.- CAN. 

a. — — ^ Uiidcr count for mmiey 
had (S: received — Declaration contain iny 
ypecrial eonn/s.l — Where a declaration 
contains special counts, with a count 
for money had & received, & the 
particulai*s ai.so apiily to the latter 
count, pltf. may give evidence under 
the count for money had & recciv^ed, 
though his counsel did not ciaJni to 
recover on that count in opening the 
case.— Cabrick v. Atkinson (1803), 
5 All. 515.-^AN. 

b. Not evidence rebut- 

tiny immaterial statements.] — \^Tle^o 
evidence was offered to rebut im- 
material Btatements, w'hich could not 
affect the case: — Held: It was pro- 
perly rejected. — Hamilton r. Holder 
(1874), 2 Pug. 222.— CAN. 

c. Fraud — Where non ienuil 

pleaded.] — Pltf. lias a right, under 
the plea of non tenuity to show a 
conveyance fraudulent. — ^M cLeod v. 
McGuibk (1874), 2 Pug. 238. — CAN. 


d. Fact affecting anurant of 

dainafcs.] In a civil action, any fact 
which lends to affect tlio amount of 
damages is relevant & admlsslhle.— • 
Brown r. Hope (1012), 20 W. L. R. 
007 ; 2 U. L. K. 015.— CAN. 

e. I'ossibUUy of repeal of 

bye-law — Nc< vp by corjioraiUm.Y ■ 
]f it is proper for a city corpn. to set 
up its bj’’e-law, it must bo equally 
()]>cii to claimant, if ho concedes its 
validity, to urge that it is likely to bo 
soon repealed, & that it is not intended 
to bo permanent. — lie Girson 

I ORONTO UJTY (1013), 28 O. L. R. 20 ; 
4 (). W. N. 612 ; 111). L. R. ,520.-- 
CAN. 

f. — Not insurance — In action 

for damage to vchicAc.] — Deft., in an 
action to recover damagon for injury 
to pltf.’s velilelo. Is not ent itled to have 
1)1 tf. answer any question relating to 
insurance on ids vehieJe. — Millard w 
Toronto Ry. Co. (1914), 31 O. L. R. 
520 ; G O. W, N. 519.— CAN. 

g. — — ■ Fact d: legality of marriage 
— In action for enticing away married 
woman.] — The fact & the legality of 
the rnaiTiago are material elements in 
a cose of enticing or taking away or 
detaining with criminal intent a married 
woman. — R. v. Nazir Kuan (1913), 
1. L. R. 30 All. 1.— IND. 

h. Letters fxpm agent.] — An Irish 
railway co. contracted with pltf. to 
carry certain pigs from a station in 
Ireland through to Loudon, part of the 
journey being performed on the L. Ry. 


I In nn action against the Irish co. for 
breach (d contract in failing to carry 
I ( lie pigs to London within a reasonable 
I 1 line, a letter from T., an agonl. of the 
\j. Ry. (Jo., to pltf., was admitted in 
evidence, snlijcct to defts.’ ohjcct-ion 
Held: tlic letter was properly received. 
— RUDDYr. Midland Great Western 
Ry. Cl). (1881), 8 L. R. Ir. 224.- - IR. 

PART II. SECT. 3, SUB-SECT. 2.- A. 

304 i. Declarations.] — In a charge 
of unlawful & forcible entry into a 
dwelling-house, tnddenco was given 
by a witness for tlie prosecution that 
accused liad made a staUunent to him 
that 1 ) 0 , accused, iiad sold the land 
to pltf. This evidence was objected to, 
on the ground that such evidence was 
respecting a collateral matter not 
relevant to the issue. Tlie objection 
was overruled — Held : upon sueb a 
cliaige evidence relating to title of the 
occuiiant was Inadmissible.^ — R. v. 
Walker (lOOG), 4 W. L. R. 288.-- 
CAN. 

k. Everything jmssing at the time 
of transition — Action for assault — 
Conversation bctweeri xmln^-ss d: accused. ] 
— The statement proposed to ]»e given 
in evidence was one made by the wit- 
ness as to wlmt slie & accused said at 
the time the asault was alleged to have 
been committed He/d .• this was 
material to the matter in iseyc, & part 
of the res gestae, & could be contra- 
dicted. — R. V. Troop (1898), 30 N, H. R. 
330.— CAN. 

l. Whether res inter alios acta. 1 — 
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Sect. Z, - Fuels which may he proved: Su'y-scc!, 2, 
A. &'n.] 

collision, statements made by the mate 6c seamen 
of the ship proceeding with respect to the state of 
their vessel, etc. ; — Held : (1) the previous history 
of the ship was admissible, as being usual <k con- 
venient; (2) such only of the staUunents as fonned 
l^art of the res gesice were admissible. — T he Mel- 


EONA (184tl), 10 Jur. 992. 

Annoiuii(w : ~Ah to (2) Refd. Tho Midlothian (18, 'll). 
Jur. 800. 

306. Circumstances of case.] — It is im- 

l^OHsible to tie dowm to time the rultj as to 


declarations ; we must judge from all the cir- 
cumstances of the case : w<i need not go the 
length of saying that a declaration made a month 
after the fact would (if itself be admissible, but if, 
as in the present cas(‘, then* are connecting cir- 
cumstances, it may, even at that time form part 
id the res gestae (Pauk, 11.). — Hawson v. Haigh 
( 182-1), 2 Bing. 99 ; 9 Moore, V. P. 217 ; 2 L. J. 
O. H. P. P. 120 ; 120 E, P. 242. 

.• -Folld. Itldh-y r. Clyde (IH.'Ci), !) lUnir. .'Mh. 
Refd. JnliiiKton r. Woolf (18:ir»). 2 Srott , ;172 ; lie l‘r(‘KCot.t , 
/'v'x j). JM'OHcolt (1810), 1 .hir. 8.')2 ; llovuh r. G. W. Hy. 
(1811), I Q. H. ,'■.1. 

307. - — - ,) The ct. must, in c^ach ease* 

consider whether tlie ih‘cln ration jirojiosed to lx* 
ri'ccived does or do<^s not cHune witliin a reasonabh* 
time; of lh(‘ disputed act (Tindal, ('.,!.). - Bidley 

V. (iYDE (1822), 9 Bing. 249 ; 2 Moo. 6: S. 448 ; 
2 Ji. J. (i J\ 25 ; 121 E. H. dlO. 

Astmtalionff ; - Refd. JohiiHton v. V\'oolf (ISJJ), 2 .So<»lt, :;72 ; 
J’eticock r. llarrin (IH.'IO), .0 Ad. & Kl. 4 45): iCouch r. 
G. W. Hy. (1841), 1 (p 11. .'ll ; Maiuloiiiu'll r. Evans (1852), 
Jl C. 11. lUlO ; Jfr Douglas, Kx jt. Snowball (1872), 7 
C'h. Aj)i». 5;il. Mentd. Morgan v. llrumlivt t (185111), 2 
Ncv. A: M. K. 11. 280. 

308. - - Action for false representation as to 

solvency Declaration by plaintiff as to reliance on 
representation.] -In ca.sc? for a falsi* i(‘pre.sentaiion 
of the solvenciy of B., wJierc'by pltfs. trusted him 
with goods: Held: their declarations, at the 
time, that they trusted him in consequ(‘nce of tlie 
repre^sentation Averti admissible in I'videnee for 
them. — h^KlJ.f)WES V. Wir.i.iAMsuN (1829), Mood. 
iV M. 209, N. P. 

309. - Action of trover Ddclaration by 
plaintiff when goods handed over.] -lu an action 
niought to j-ecovi'r back note's delivered to deft, 
by pltf., pltf. i>rovod that ch'ft., who was exor. of 

W. , having qui'stioned i)ltf. a.s to her having 
pos.session of some jiroprity Ix'longing t-o W,, 
pltf. handc'd tin; notes o\'er to ch'ft., stating that 
W. had gi\’C‘n them to her, ]>ltf.. before her dc'ath. 
Deft, did not deny the statement, but luul no 
means of knowing its truth or falst'hood. 2^here 
was t;ontiiidieiory evidenei' as to whether deft, 
said that lie would keep the notes, or t hat he would 
kc'Op them t^) be i*c;tcirned to pltf. on rt*c|iiest. 
The notes had bt*en sc'c'u in pltf.’s possession before 
W.’s death. Other evidence was given, r.s to the 


fairness of the conduct of pltf. respecting W.’s 
property in general : — Held : the declaratmn 
made by pltf. might go to the jury as evidence in 
her favour, on the ground, though very slight, of 
acquiescence in its truth by deft., & also as being 
a part of the res gestce on the occasion of deft.’s 
obtaining the notes, 6c as giving a character to the 
whole conduct of pltf. — IIayslep v. Oymeii (1834), 
1 Ad. & El. 102 ; 3 Nev. Sc M. K. B. 479 ; 2 
L. J. K. B. 149 ; 110 E. K. 1109. 

310. Complaint as to disputed boundary.] 

— (1) Trespass for breaking & entering pltf.’s 
garden. Deft, justified under two ideas, viz. 
the enjoyment as of right Sc without interruption 
of a way over the garden for twenty years Sc forty 
years respectively before tho suit. At the trial 
it appeared that pltf. was tenant to L. of the 
garden, Sc deft, w^as ovener of premises comprising 
a cottage yard, which had formerly been part 
of the estates of the L. family, with a privy in the 
yard abutting upon the garden, which privy had 
stood there for sixty y(;ars. J. L., who died in 
1811, was owner of the garden <fe the premises 
belonging to deft ., & devised certain of his estate's, 
including those premises, to If. 1 j. in trust to sell. 
11. L. sold various lots, Sc in 1812 W. became the 
purchaser* of a lot which included those premises. 
In 1821 W\ built the cottage, Sc on his death iu 
1849 tlie premises devolved to deft, in right of his 
wife, who w^as heiress of W. In 1822 S. became 
tenant of the garden, Sc continued so until 1857. 
In 1820 lie w'alled up stones again.st the .opening 
of the privy into the gardc'n, Sc W. knocked them 
down. 8. complained of that act to H. L. who 
W'ent with his agent to look at the place, Sc met 
tliei'o 8, Sc W. Declarations of W. Sc 11. L. on 
that occasion woi'o admitted in evidence after 
objection by pltf. A low wall W'as accordingly 
built round Sc a loose* flagstone put at the top so as 
to form a ci'sspool, Sc the privy was cleaned out 
through tlie garden until about 1852. Under tho 
will of J. L. the garden came to W. L, on liis 
attaining the age of 21 y(*ais, in 1817. After the 
declarations were giviui in evidence, it appean d 
that- II. L. was trustee of \V. E. during his minority, 
A suhseiiuently by liis requi'st received his rents. 
In Oet. 1891 , t he tenant of t he garden, hy direction 
of W. E., built a w all to lu’event di^ft. going throngli 
it. A eoiTi'sjiotidenci^ between tlie. attorneys for 
<h'ft. tV W. E. in w hich tlu're w as a negotiation as 
to a I'eferi'iice of tlu* matter to arbitration, began 
on Dec. 28 of that year, Sc continued until tin* 
E(*l>. 12, 1892. Tht; trespass for wdiich tin; action 
was brought was committed on Feb. 2, 1892; Sc 
the writ is.sued on the following day. The judge 
left to the jury the (jue.stion whether deft, had 
submitted to or acquiesced in the interr’uption for 
oiu; year within 2 Sc 2 Will. 4, c. 71, s. 4, Sc 
they said that he had not. Sc found for him on 
both pleas : — Held : the declaration of W. was 
admissible as explanatory of acts about to be done 


In an liniuiry before a jury aw In tho 
valni' of laud taken for railway inir- 
unsos. ovldenee aw to an oiler prevlounly 
made for the land by a trial person to 
the owner, is inadniissible. as beinif 
j’f.s afioH ncto. — K iu’atkick e. 

Ho.VlU) OF liAND Sc WOKKS ( 1879 ), 
6 V. L. K. 122.- -AUS. 

m. -,1 — In an action for not 

accept liiif timber according to agivc- 
uient, pltf. gave evidence of the pur- 
chaae of timber by deft, from C'. & 
\V. about tho same time : — Held: al- 
though deft.V contract with C. & \V. 
w'ould otherwise have been irrelevant 
testimony, pltf. had thereby made it 
material. & it was open to dcit. to go 
into ovidenec to explain tho whole of 


tlic transaction with C. W. without 
calling them as witnesses. — G onnkl r. 
8 M 1 TH (1847), .i Kerr, 483.- CAN. 

n, Ihrlaraliov hy third 

port y.]- Oil tho trial of an action of 
trespass quarv vlausiim freyit, it was 
stated that M., dett.’s Imither, who 
ouneii the laud wiiich adjoined pltf.'s 
land on the south side & conlerminourt 
with deft.’s land, pointed out a tree 
stump os the boundary between the 
two traets. Sc that it was marked as 
such hy tho surveyor. Deft, objected 
to this evidence : — J/cM : admissible 
as part of the ns yrsfa\- -hnHiGH v. 
Mcilmnii (1879). 19 N. B. It. 202.- - 
CAN. 

o. — — DocumeutB Avliich would 


bo admissible against pt-rsous throngli 
whom one eluiuis cannot be ob- 
jected to l»y him on tho ground tliut 
they ai-e res inter olio!* acta. — HaM 
SltlMATl r. KUAOENDUA NAHAyX SlNOU 
(1904). 3. L. K. t alc. 871 ; 9 G. W.N. 
71 ; L. K. 31 Ind. App. 127.- -IND. 

p. Si>erial contract — Helaiion to 
part only of wor/x.\ — In indtOUatvs 
assKrnpsU for building a house, pltf. 
proved the value of the work to bo 
*!140, in answer to widoh it was shown 
that the principal part of the work was 
done under a special contract for ^55 : — 
Held : evidence of a special contract 
w'hich related to part of the work only, 
was inadmissible in reply. — R obert- 
80 N r. M 1 LK 8 (1848), 1 All. 27. — CAN. 
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Part II. -Admissibility of Evidence. 


by him, showing the nature of the enjoyment of 
the way. 

(2) Senible : even taking H. L. as a stranger to 
the estate at the time of the conversation between 
him & S. & W., his declaration was admissible as 
part of the conversation. — Bennison v. Cart- 
wright (1864), 5 B. & S. 1 ; 3 New Rep. 500 ; 33 
L. J. Q. B. 137 ; 10 L. T. 206 ; 28 J. P. 501 ; 10 
Jur. N, S. 847 : 12 W. R. 425 ; 122 E. R. 733. 

Mentd. Glover v. Coleman (1S74), L. 11. 10 
C. P. 108 ; Norfolk v. Arlnithnot (1880), 5 C. P. D. 390 ; 
Gardner v. HoclffHou’s Kingston Brewer}^ Co., [1901] 
I- Ol]. 198. 

What declarations are contemporaneous.] — Sec 

Nos. 323-326, post. 

311. Everything passing at the time of trans- 
action — Action for false imprisonment by ship’s 
captain— Expressions of plaintiff tending to mutiny.] 

Bingham y. Garnault (1788), Bull. N. P. 17 ; 

Roscoe’s Evidence in Civil Actions lOtli (h1. 802. 

312. Letters from agent — Forming part of 

contract.] — licttors written by n,n agent in making 
a contract, which form part of the contract, or of 
th(‘ res (jcstcc admissibh^ in (‘vidence against th(‘ 
jnlncipal. - Langhorn r. Ai.LNun^ (1312), 4 

Taunt . 511 ; 128 E. R. 129. 

Jyiuotaiioiis . -'Consd. Coates v. Baiiibridgc (1S2S), 2 Moo. A: 

Ueyner r. Pearson (1812), 4 Taunt. ««2 ; 
Cdell r. Atherton (JH61), 7 H. & N. 172. Mentd. Kahl 

r. .lanseii (1812), 4 Taunt. .'lOri ; Palmer v. Marshall (1H32), 
S Bing. ,317 ; Palmer v. Penning (1833), 2 Moo. Sc .S. 

u2 1 . 


— After contract complete.] See No. 8.52, 

jtosf. 


See, (jeneralhj, Agency, Vol. J., pp. 605 ci scq. 

313. Conversation of agents -Strike pickets 

employed by defendants. j-"-\Vliat passes in con- 
viu’sation betwc'en members of pickets in the eours(‘ 
of their einploymeni to pn'vent pei'sons (mt-ering 
into pltt.’s s<^rvice .seems to me to be all part of 
the ms* (jesttv that- is admissible in (evidence against 
(lefts. (North. .1.). - Lyons (,J.) tV Sons v. Wit.kins 
(1S9()), as refHirted in 65 li. .1. Ch. 601 ; 7 1 L. T. 
.{.)8 ; 60 J. 1*. 325 ; 12 L. IL 222 ; oti (n>}>cal, 

1 1896] i (Ml. 811, ('. A. 


Anuoiafionji Mentd, CJuirnock r. Coni t, |I899) 2 Ch. 3.» ; 

N 2 Ch. cm I Guinn r. Leuthi'in. 
|1.H)1] A. <J. 495: Tali' \'ale v. AinalgamaUxl .Soc. 
of Jly. ServuidH, 11901] A. C. 420 ; Ward, J.ock v. Opera- 
tive Printers’ Assistants’ .Soc. (19(01), 22 't. L. |{. ,327 ; 


G^ozney v. Bristol Trade & Ihovldcnt .Soc., [1909] 1 

K. B. 901 ; Pratt v. British Medical Assocn., [1919] 

1 K. B. 244 ; Ware & Do Provlllo v. Motor Trade Aisocn., 

[1921] 3 K. B. 40. 

314 . — _ Entry on counterfoil ol cheque.] — 

In filling in the counterfoil to a cheque in Ids 
cheque book, testator wrote the word “ loan ” : — 
Held : the evidence of the counterfoil was aduds' 
sible as part of the res gesta\ — lie Engband, 
England v. Gaiinett (1912), 134 L. T. Jo. 29. 

315. Whether res inter alios acta -Entry by 
holder of bill at due date — Bill subsequently 
negotiated.] — O ollenbidge v. PAEquii arson. No. 
318, post. 

316. Payment of debt through third 

party.] — In an action for sheep sold «fe delivered, 
deft, pleaded a payment of £175. it was proved 
by J. that lie received a sum of £175 from deft.’s 
wife & gave it to pltf. : — Held : evidences might bo 
given, that when deft.’s wife gave idm the money, 
.she told J. to take it to pltf. for the sheep. 

The question is, not meu-edy whether a ]iarticidar 
sum was paid, but vvlicthtT a payment was mad(^ 
for a particular purjxisi^ ; you cannot prov(5 the 
purpose Avithnut letting in I'vidence of what was 
said Avhen the money Avas liamhul oviu* ((Mu.i-P 
RIDGE, J.). — Walters v. liEwi-s (183(5), 7 C. 1\ 
314. 

317. Receipt for payment to third party.] 

— Carmarthen k Cardigan Ry. (’o. r. Man- 
(’HEster k Milford IIy. (\l. No. 311, pas/. 

R. Nceessii}/ for ContemporancU g . 

318. General rule.] — (1) A., tlic holder of a 
i)iU, deposited it Avith B. as collateral security for 
the balance of accounts between thorn ; B. 
indors(id tlie bill ovtu* to C, after it bi'camc due. 
In an action by C. against A. : — Held : B.’s 
account book was not evidence in diminution of 
the balance between A. & B. 

(2) Seoddr : a cont-emporaneous entry or d(i- 
claralion by B. Avould bo admissible. — Com.EN- 
IMDGE V. EARcpJUARsoN (1816), 1 Stark. 259, N. R. 
Jnuntatwtw : -Reid. Biirrough v. Mdkh (1839), 10 B. k C. 

5,58. Mentd. OuJdi^ r. Jiarrjson (.1854), 10 Excli. 572. 

319. .] (1) The declarations of an in- 

.solvent made at the time of tiling his scliodulo to 


q. Action by physiCkdo.] - - In an 
action by u pliyHician lor profcHsional 
sorvicos to (Uift.’H Avife, nhoro it avhk 
admitted l»y daft, tlial, ho bad oin- 
ployod pltf. prcvjouH Sc up to the (into 
of (lio account sued for, 6.: tliat lie Avas 
aware of the aUendanee subHecjuently, 
(he oalli of tlie pbysieiari was admis- 
silde to make proof as to the nature 
iS:. duration of the services.- -B a a^nkm 
r. Buick (1888), M. L. H. 4 S. C. 353. 

- CAN. 

r. State jurnt of ttnnk J^rc^sidrnt.\ - 
The statements of the jiresident of a 
bank, not being res f/estw nor within 
t he seope of his authority : — Held : 
not evidence against the bank.“-Bi.A('iv 
r. Bank ok Nova .Scotia (1889), 21 
N. S. 11. 448.— CAN. 

s. (Conversation at time of transaction 

- h'raudulent conveyance — Must go k> 
specidA; iigreenient impeached.] — Pltfs. 
sought to have (feeJared void as 
against creditors a conveyanee of land 
from a husband to his wife Sc a subse- 
gment eonveyanec of the same land from 
the Avife to her daughter. After the 
first conveyance the wife agreed to sell 
the land to W. & assigned this agree- 
ment to her daughter, who obtained an 
order nisi for foreclosuris but at the 
hegiiining Sc trial of the action the 
agreement was still in force Sc W. in 
possession. Neither the legal repro- i 
sentatlves of the wife, nor W. were 
made i»artlcs. In the action a Avitness, I 


Avlio at the period of 1 impeaelied 
traiisa(9ion had lieard conversation 
IxdAvecn the husband wifi? us to their 
manner of carrying on liiisiness Sc the 
passing of money between them, was 
not iierndttod to tell what were the 
arrangements Avhieh lie had lieard 
them discuss : -//cW .' the testimony 
was pror>erIy excluded, it not being 
Avith respect to a Hi>e(?iflc agreement/, k 
no foundation having been laid for 
introdu(;ing the (conversations as part 
of the res — Blaiii r. Dice, 

1 1924 ! 4 D. U. , 5 «H ; :5 \V. W. H. 
379. CAN. 

PART II. SECT. 3, SUB-SECT. 2. B. 

318 i. (icneral rule.]— When a Avlt- 
ncHH called by pltf. to prove a payment 
says that he do(?s not remcmlicr any 
statement made by deft, at tlie time, 
explaining the payment. It Is cmnpeUmt 
for deft, to call cvhlonco for that 
purpose. - Fi/.\uLUJti\ IticiiAUim (1 849). 
1 All. 514.— CAN. 

318 ii. .] - The cvid(uie/e of acts 

or dcelaration.s of a father to rebut the 
presuuiption of advancement rnuHt. be 
of those made antecedently to or con- 
temjioraneouHly with the transaction, 
or else immediately after it, so as in 
effect to form part of the transaction, 
hut the subsequent acts & declarations 
of a son can bo used against him k those 
claiming undc?r him by the father, 
AA'hero there is nothing shoAving the 


int,e.iition of tin; fath(;r, at the lime of 
the transaef ion. sufllcicnt to countor- 
aet. tin; effect of those declarations. 
RiKDHKi-n r. JoHXsoN (1870), 21 Gr. 
202. CAN. 

318 iii. .J Evidence was given 
by deft, of conversations with pltf. ’s 
ffitluT after ho liad jiartod with his 
legal interest in the property in dis- 
T)ute : — Held: the evidence was in- 
admissible, not being part of the res 
-Wam-ack v. Laiplaav (1 HHl ), 
2 K. k G. 420. CAN. 

318 iv. - .l~ln an act ion brought 
by rciiresentatlvoH of a girl to r(;(;over 
damages In rcsp(;td/ of her death, wddeh 
resulU’d from a fall on a stone in a high- 
way under the control of d(3ft,H. : - 
Held : thi; statement of d(;eoased to 
h(;r friends at the house to Avhleh she 
came, Sc, assuinlng that the identity 
hmi been proved, her statement while 
lying near the stone, were not adnds- 
s'ilile in evidence as jnirt of the res 
f/rsfer. — IJakxkk r. Townshu’ ok 
StamkokI) (1903), 24 f/. L. T. 52; 

7 G. L. R. 50; 2 O. W. R. 1167.— 
CAN. 

t. Degree of conlemporane it ij — Descrip - 
lion in subsequent Crown grunt .] — The 
description & boundaries in a (Jrown 
grant (iated 1858 are not admis- 
sible to show what are the boun- 
darioH of adjoining land granted by the 
CTo wn in 1 8 5 5 Smith v.Neild(188»), 
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Evidence. 


Sect, 3. — Facts which may he proved: ISuh-seci. 2, 
B.,C.&D. (a)cfc(&).] 

obtain his discharge under 7 Geo. 4, c. 67, are 
not receivable in evidence, in order to show that a 
deed of assignment, executed by him some time 
previously was so executed with the view or 
intention of petitioning for his discharge. 

(2) A contemporaneous declaration may be 
admissible as paA of a transaction, but an action 
done cannot be varied or qualified by insulated 
declarations made at a later time (Lord Denman, 
G.J.). — l*EACocK V. Habiub (1836), 5 Ad. & El. 
440 ; 2 liar. & W. 281 ; 0 Nev. & M. K. B. 8.64 ; 

6 L. .1. K. B. 261 ; 111 E. K. 1230. 

Annotatiitiis : — Mentd. Do Diitzou u. Lloyd (18.36), 5 
Ad. &c El. 4,50 ; .JoJJITo v. Muiidy (1838), 4 M. & W. 502. 

320. .] Where a imrehase is made by a 

parent in the name of a child, the contemporaneou.s 
acts iSi decJaratlons of t)jo parent arc evidence to 
show tliat tiie child shall take as trustee only ; 
iml- liui .subse(juent acts declarations of the 
parent are hi admissible; for that purpose. — 
SiDMOUTii V. SiDMOUTH (1810), 2 Bcav. 447 ; 1) 
L. J. Ch. 282 ; 48 E. H. 12.61. 

ulnvutations Refd. (Jopenkrist GoBalri v. Clunffapcrsaud 
(losiiln (1854), 0 Moo. Ind. App. 63 ; \Vlillarrin r. WilllaniH 
(1803), 32 Dcav. 370 ; ForroHt r. luirrent (1806), 34 
li. J. (Jli. 428. Mentd. Hkoatw v. Hkeats (1842), 12 L. J. Ch. 
22: Done v. Pollard (1867), 24 Dcav. 283 ; Hepworth 
V. Hepworth (1870), L. II. 11 Kq. 10. 

321. .J---The female pltf. was a passenger 

ill an onmibuH belonging to defts., & whilst on Ihu' 
journey a concussion took iilaco, which nearly upset 
1ht‘ omnibus, & threw her fitim her seat caused 
her serious injury. Upon lier then getting out, 
one of the other passcngcre was standing outside ; 

upon tlie trial it was ipopo.sod by pltfs.’ counsel 
to ask the hiinalo jiltf. if anything was then .said 
by this ])erson about the; aecidint, cV. if iJu; omnibus 
conductor made any n;ply. This being objected 
to, the judge ruled that it could not be jiut, & 
as there W’as no otlier ('viderico of liow the aeri- 
dent happened, pltfs. were nonsuited. JIad tln‘ 
question bo(‘n put it would have been as follows ; 
“ Did anyone say anything about the accident ? ” 
4’o which the reply would have been “ A bystander 
who had got out fif the omnibus, said, alluding to 
the driver, ‘ By Jove, this fellow’s conduct must 
be reported ; ’ ” whereupon the conductor said 
“ Sir, he ha.s been reported, for ho has been off 
the points fivi' or .six times to-day ; he is a new 
driver”: — IJrld : the qui'stion was projierly 
rejected, for it did not- form jiart of the rett gesiocy 
nor, if it did, did it explain the actual cause of the 
collision. 

It is really not a stat-eiU(;nt of the conduct of tlie 
ilriver at the time, but of lus previous conduct 
(Keu.y, C.B.) 

It is said that it was part of the res gestevy but 
it wa.s not so, the matter Mas all over, & the 
st-atoment was not a portion of the suji'ounding 
circumstances so as to make it. evidence (Bram- 


WELL, B.). — Agassiz v. London Tramway Lo. 
(1872), 27 L. T. 492 ; 21 W. R. 199. 

322. ^.1 — In an action for the seduction of 

pltf.’s daughter : — Held : to prove that her 
connexion with deft., which happened but once, 
was against her consent, the daughter could bo 
asked only as to circumstances occurring immedi- 
ately after the event. 

What occurred after any considerable lapse of 
time might be all acting (Wilde, C.J.}. — Colter 
V. Mayne (1849), 2 Car. & Kir. 1011. 

323. Degree of contemporaneity — Two months 
after event — Letter of parent disapproving of 
infant child’s marriage.] — In a suit for nullity 
of marriage, by licence, by reason of minority & 
want of consent of the; father :• -Held : a letter 
from the father, two months after the marriag<N 
expressive of his anger at the marriage 
admis.sible as part of the res gestce. 

Tilt; I(;tter is admissible, not as the declaration of 
the father simply, but as part of tlu; res gestfv con- 
nected with this marriage (Dr. Luhiiington). 
Duins V. Donovan (otherwise Duins) (1830), 
3 Hag. Ecc. 301 ; 1()2 E. R. 1105. 

324. Previous day.] — Two cunslablos, who 

had taken pltf. on a charge of disorderly coiuluct 
on a Sunday night, w’lq'c taking pltf. before a 
magistrate on the Monday, when they met the 
magistrate in the street, who dc^sired them to take 
pltf. back to the lock-up, bring him up for 
examinat-ion on the Tu(\sday. They did so, v^ieii 
lh(; magistrate fimul liiin £1 : - Held : under a 
notice; of action against the magistrate tor im- 
prisoning pltf. in the lock-up, pltf. might give 
evidence of tla; (‘ircuinstaneivs under which he was 
taken into custody on tlie vSunday, of what took 
place; bedore; the magistrate on the ^’uesday ; but 
Ik; could not give ('videneo of a deeJaration made; 
a month be;fe)r(; by one eif tlu; (‘onstables. - 
Edwards I^Tcrris (1830), 7 J’. 542. 

I 325 . Subsequent day.] Edwakds r. 

Eerhis, No. 32 1, arde. 

326. Directions given in accordance with 

contemporary promise.] — I’ltf., at the ncom- 
iiionelation of B., sent goods to a elyer \yho W'as 
tejlel by pltf.’s se>n that B. would give directions 
abenii them. B. ealleel, k> gave directions, ^ 
afterwards becanu; bkpt. In tre>v(T‘ for these 
goods brought by pltf. against B.’s assigne*es : - 
Held : the directions given by B. w ei e aelinissible 
in evidence for the assignei's.- Sharp v. News- 
iieHJME (1839), 5 Bing. N. (’. 713 ; 8 Scott, 21 ; 
9 L. J. G. P. 211 ; 3 Jur. 581 ; 132 E. R. 1275. 

Proof of act of bankruptcy .] — See Bank- 

RU1*TCY, Vol. IV., pp. 72, 75, 77, 81, Nos. 015, 049- 
051, 070, 719, 720. 

In criminal matters.] —*8ce; (Luminal Law, 

Vol. XIV., p. 397, Nos. 4172-1181. 

On sale of goods .] — See Sub-sect. 2, D. (6), 

post. 


10N.8.W.L.K, 171 ; ON.S.W. W.N. 
66.~-AUS, 

n, daus before trial .] — 

Oil an Indiotiuoat for not repalrlnK a 
lirieltfo : — field : ewldcnoe; of the state 
(»f the bridge a few days before the 
trial waa auinlHBibh;, not an proof of 
that fact, but aa confirming tho other 
vvltnosaeR, who awore to itn sttvte at the 
time laid in the indictment, Sc aa 
Hhowlug Buch state by infej-ence. — 
K. V. r)r.SJAKDlNS i^VNAL Co. (18G8), 
27 U. C. U. 374. -CAN. 

b. sSubaequntl to asi(ig7iment.] 

— A man by an informal instrument 
assigned to a truat^n; all his estate 
& effecta on the condition of the 
trustee paying to each of tho oblldren 


of tho assignor S4()(). Subsequently 
the grantor conveyed to one of his 
sons a house & lircmisos valued 
at 1200 : — Held : declarations of the 
father, made subsequently D) the 
assignment in trust, & the conveyance 
to, & in the absonoo of. tbc son, wore 
inadmissible to show that the con- 
veyance was made, & iiitAuidcd to be, 
in poi’t satisfaction of the sum so 
sociu’ed to the son.} — 1Mi’1.hoi.j.aM) r. 
Mkhriam (1872). 1» Hr. 288 ; affd. 
(1873), 20 Or. 162.— CAN. 

0 , Some month 8 after event.] 

— Admissions by an agent of Uio ven- 
dee made months after the transaction 
had taken place to a person who had 
nothing whatever to do with it, are no 


part of the res oestcr & arc not ad- 
missible to establish a contract of sale 
of goods & their delivery. — L kiu.anc 
r. LAroim:, Martin & t'o. (1011), 10 
K. L. D. 201 ; 40 N. D. It. 408.— CAN. 


d. Coiivermlions after mectinu 

— Whether evidcrue of character of 
— Expressions used in con- 
versation by persons apparently re- 
turning from a meeting, within an 
hour of its termination, while the 
crowd were dispersing, & at about a 
mile distance from the platform : — 
Held : inadmissible as evidence of the 
character & object of tho meeting 
against persons who had attended it. — 
K. t\ OVONNEIJL (1846), 1 Cox, C. C. 
403.~IR. 
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C* Eelaiwn to Act to he Eocplaincd* 

327. Statement by one Joint tortfeasor — Before 
joint tort committed.] — Edwards v , Ferris, No. 
324, ante. 

328. Statements accompanying act not in issue 
— Letter enclosing bill for collection.] — If it could 
be shown that tlie letter was the envelope in which 
the not^e was sent [for the purpose of procuring 
payment] it might be read in evidence as a declara- 
tion accompanying an act (Lord Elden- 
BOROUGH, C.J.)* — Bruce v. Hurly (1815), 1 Stark. 
23, N. P. 

329. Subsequent act.] — On the trial of 

an action for the infringement of a patent, the 
novelty of which was disputed, deft, gave evidence 
that K., then deceased, had, previous to the date 
of pltf.’s patent, used a process identical with 
pltf.’s, & had produced & sold a product exactly 
similar to that produced by pltf.’s patent. Pltf, 
called witnesses in reply, & a witness deposed that 
It. had, on a sale of the product subsequent to 
that of wJiich deft, had given evidence & subsequent 
to idtf.’s jiatent, stated that the article was new, 
it t hat he wished it to be kept secret : Held : 
the evidence was inadmissible. — Hyde v. 1*almer 
(1803), 3 B. & S. 057 ; 1 Ncav Pep. 523 ; 32 
L. .1. Q. B. 120 ; 7 L. T. 823 ; 11 W. P. 433 ; 122 
E. P. 240. 

JnnotalUm ; — Reid. Ward r, Tif t, Lloyd v, Powell Puffryn 

Steam Coal Co., [PJ13] 2 K. li. lau. 

330. Former acts.] — Agassiz v. London 

3 'ram WAY Co., No. 321 , ante. 

I). In Particular InsUmccfi. 

{a) Accidents and Collisions. 

331. Accident — Statement made at time of 
accident In presence of driver.] --'rh(‘ remarks 
were made at the very time the accident took 
j>laee, & as they wen? made in the* pres(‘iHH^ of the 
coachman, he niiglit luive cotTected anything 
that was misstated by the }>ohceman ('I'indaij., 
('.,!.). Wilson v. Barford (1810), 7 L. T. O. S. 
184. 

332. — Statement made after accident.] — 

AGASSIZ V. London Pkamway ( ’o., No. 321, ante. 

333. Collision — Previous history of ship.] 

The Mellon a. No. 305, ante. 

334. — — Statement by pilot after collision of 

ships.] — The Scjhwalbe (1850), Sw. 521 ; 100 


E, K. 1244 ; subsequent proceedings^ sub tiom. 
North Gisrman Lloyd S.S. Co. v. Elder, Thic 
Schwalbe (1801), 14 Moo. P. C. C, 241, P. C. 

(h) Sale of Goods, 

SeCt generally f Sale of Goods. 

335. Statements made at time of purchase.]-^ 
A conversation at the time of a purchase is 
admissible in evidence for deft, in an action for the 
price of the goods, although it may let in a s(d-off 
otherwise barred by Stat. Limitations. — Moore 
V. Strong (1835), 1 Bing. N. 0. 441 ; 1 IJodg. 28 ; 
1 Scott, 367 ; 4 L. J. C. P. 105 ; 131 E. K. 1187. 

336. Letter by seller to agent at time of sale — 
Question whether purchaser treated as principal or 
agent.] — In trover for goods, the question was 
whether pltfs. sold the goods to A. on his own 
account (through whom deft, claimed) or to A. 
as agent for G. C’o., who, however, nevci' 
authorised the purchasi'. At the time of the 
bargain A. referred ])ltfs. to B. for iiupiiry as to 
the responsibility of G. As (k>., pltfs. alleging that 
the reference was reijuired given as to their 
rospon.sibility as buyers, deft, alleging that it 
was iiKTcly as to their responsibility as shippers 
on behalf of A. I'Jtfs. wroto to tlH‘ir agent as 
follows : “ We wish you to call sec Ik inquire 
as to tl»(^ t nistworthineHS of (1. & t\)., ct also of A. 
who is making a rather large pur(4iase of goods 
for tlio abov'e i)arty, & who riders us to H. Write 
by return.” An an.swer was I'l'ceivinl, but not in 
evidence : Held : the lett er was admissible as 
evidence for pltfs. on t he ground that it Avas part 
of the res gcHicVj thi^y were entitled to have 
t-he AAdiole of it read submit ted to tlie (umsidora- 
tion of the Jiny.-— M ilne v. Lejsleh (18(52), 7 
11. k N. 78(5 ; .31 L. .). lOx. 257 ; 5 L. T. 802 ; 8 
Jur. N. S. 121 ; 10 W. B . 250 ; 158 K. B. (58(5. 

Sei% also. No. 330, jhjsI. 

337. Statement made by buyer at time of land- 
ing goods — As evidence of possession.] — Goods were 
cousigni'd to A., deliverabh; in th(^ ri\a'i* T. On the 
arrival of the A'ossel in the liver thi^ captain pressed 
A. to have tiieni landed imnual lately. A. in 
coiiHiapjeiici*, sent B., his son, Avitli diroidions to 
land them at a wharf where lie was accustiimed 
to have goods lamhMl for Jiiin, k kept until lie 
carted them aAvay to liis (aistomers in his own carts ; 
but A., being tlam insol v’'ent, at- the same time 


PART II. SECT. 3, SUB-SECT. 2.-- C. 

e. Siattnicnts accomjjaiiyinu art nni 
in. iHS’iir—liouridary of lamL] — Th«‘. 
<l<‘claratioiia of a party accoin- 
pauyiiiff the act of ahowiiitf the point 
of betfiniiing on tlie houndary of a 
grrant, are adinisHihle in evidence as 
part of the res yestce, but the truth & 
corrcctncHH of such dt^clarations are 
open to he controverted by ol-hcr 
evidence. — D oe d. Lon<;hp>}TETi v. 
Murray (1847), 3 Kerr, 335.— CAN. 

f. jRy ifuryeoyi.] — In an 

action against deft, for negligence as a 
surgeon in his treatment of pltf., whoso 
hands &, feet had been amputated in 
eiuiscquence of his having been frozen, 
it was proved by pltf. that when deft, 
first visited him, he said that pltf, 
would not lose any of his limbs :~ 
/Jckf ; a statement made by deft, on 
the same occasion, to another person 
in the house where pltf. was, that he 
would lose his hands & feet, was 
evidence for deft, as part of the res 
ffcstrc, it appearing that his practice 
was always to encourage his patients, 
Sc preA'^ent a depression of their 
spirits. — K ey v. Thomhos (1868), J 
Han. 297. —CAN. 

g. VofUenta of letier.) — Pltf. 

J mt In ovidonce the contents of a 
etter seat by him to his son enclosing 


a money order, &. ooidniuing instruc- 
tions as to the disiiosition to be made 
of the money. The leUer ladng 
lost: — Held: its contents wore pro- 
perly received in evidence as explain- 
ing the act of sending the order, the 
letter forming a part of the act. — 
Clowser V . Samuel (1873), 2 Pug. .58. 
—CAN. 

SewftTSiper arlufe.] hi 

libel fur two articles which were printed 
in deft.’s newspaper redoctlng upon 
tlie character & conduct of pltf. : — 
Held : an article in another news- 
paper, publlslied before the- first of 
the alleged libels, purporting to be 
an account of an interview Avlth plt-f. 
ill wldch he made an attack upon 
deft.’s newspaper by its name, & a 
letter signed by pltf., publisheil in two 
newspapers before the second of the 
alleged libels, in which deft.’s news- 
laper & the editor thereof — not deft, 
lirnself — were referred to in alnisivo 
language, were admissible in evldeiioe 
upon the part of deft., in mitigation of 
damages. — H tirto.v v. Oummeu (1899), 
20 C. L. T. .5 ; 31 O. IL 227.— CAN. 

k. Inscrijdions on banners ui 
mretinaA — Inscriptions on hanners, 
placards, & an arch recently erected in 
the vicinity of a meeting, charged as an 
ovci*t act of conspiracy, may he given 


In evidence, to show the nature ^ 
eharaeter of (be meeting, all-hough it 
iloes not app(‘Jir by whom they were 
ere<;ted. 1’. r. () 'Gun NELL (1844), 
1 (Jo.\, C. G. -JOl. - IR. 

PART II. SECT. 3, SUB-SECT. 2. 

D. (a). 

l, Collision — JStutemnd mode afier 
tmeAdent.]- —In. an action for eollisJon ; 
Held : evldem^e of declaratloiiH made 
by the captain of deff-s.’ vessel, as to 
the cause of the aceldout,, on Ibe day 
after It had liappcncd, werclnudinlsslble 
for pltf. ; but- the verdict should not he 
interfered with for their reception, as 
they appeared to have been only 
repetitions of what was said by iiiiri at 
the time of the accident. — H iiaav v. 
I)K Salarerev Navigation Co. oe 
Montreal (1859), 18 U. C. II. 541. — 
CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
D. (b). 

m. fSt (dements made at time of 
pur chase. ]r~~ln an action against the 
vendee of goods bought at auction for 
not accepting delivery thereof, evidence 
is admisHible to show that samples Averc 
exhibited at the time of sale, k that the 
auctioneer declared that the sale was 
one by sample, although the note or 
memorandum of sale enU^red in the 
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Evidence, 


Sect, 'S.~ Fads which imiy he proved: Sub-aecU 2, 
JO- (b), je) d: (d) ; sub-sect. 3.] 

told B. he would not meddle with the goods, that 
he did not intend to take them, & that the vendor 
ought to have them. The goods were, by B.’s 
direction, landed at the wharf, & therti sli>i)ped 
in irayisilu by the vendor. In trover for the goods 
by the assignees in bkpey. of A. against the wharf- 
inger : — Held : the declarations so made by A. to 
B. were admissible in evidence, although they 
were not communicat<*d to the vendor or to the 
wharfinger. ~~.r A MEH v. (Ikiffin (1837), 2 M. W. 
(123 ; 0 L. .T. Kx. 241 ; 150 E. K. 000, 

Aujiotationa : — Mentd. DddHon r. Wentworth (1S42), 4 
Man. & U. lOHO ; Biiwhcl v. Wheeler (1844), 15 Q. B. 442 ; 
Heinoeko r. Earle (1858), 31 L. T. O. y. 357; Bolton 
r. L. & Y. By. (i8(hJ), L. R. 1 C. P. 431 ; FniHcr v, Witt 
(18(}8), L. R. 7 Eq. «4 ; Pe Woi-ndell, Exp. Barrow (1877), 
4G Jj. . 1 . Bey. 71 ; Er (U)ck, Ex p. RoHevear Cliina Clay Co. 
(187‘J), 11 Ch. D. 5«0. 

338. Statement made at time of payment — 
Payment through hands of third person.] ~Waltf.iis 
r. i^EWiH, No. 310, ante. 

339. Statement by buyer immediately after 

transfer — As evidence as to party to whom credit 
given.) — liidebiiains (tsmmpslt^ in £5,000 for 
certain £3 per cent, stock alUiginl to be sold, A 
(!au.sed to be transfcuTcd by pltf. to deft., by 
deft, duly accepted. Ideas non assump.sit, A 
that d<'ft. did not accept the stock from })ltf. At 
tlu; trial it appeared that J\, a .stockbroker, l»ad 
applied (o pltf., a stock jobber, for the purchase 
of slock to the amount of £5,000 for deft. Idtf., 
not havdng any stock of Jus own, applied to W., 
who agrc'cd to transfer, A did accordingly transfer, 
stock standing in Ids nanu} to (hdt. Evidence was 
given that it was the usage on the Stock Exchange 
to give credit to the brokei*, even although tlio 
principal was disclosed ; thougii civdit is some- 
times 'given to the principal A his cheque taken, 
where tlK‘ broker’s (avdit is not thought sufliei(*nt. 
A witness liaving b(‘en ('ailed to piove on the part 
of pltf., that, imm(‘diat(‘ly after th(5 transfer luul 
taken ])lac(!, pltf. r(*<piosted 3’. to give him the 
cheque of ids pi inciiraJ Held : t his evidence was 
admissible, not as amounting to an admission, but 
as j)a.rt of the res r/c.v/u’. -Mor'J'imeu, v. M‘Cali.AN 
(1810), (5 M. A W. .58 ; 0 E. ,1, Ex. 73 ; 1 Jur. 
172; 151 E. Jt. 320; .snb.sefpient ])roccedin(/Sf 7 

M. A W. 20 ; fiub voni. McEai.lan v. Mortimku 
( 1812), 0 M. A W. 030, Ex. (Ui. 

Annoiatioiw : — Mentd. Tliomas v. Fredricks (1847). 10 

Q. B. 775 ; R. v. Maiiiwariut? (1850), 7 Cox, C. C. 102 ; 


Grisscll V. BrioUiwc (1868), L. It. 3 C. P. 112 ; Laiigton 

V. Waite (1868), L. It. 0 Eq. 165 ; Calder r. Dobell (1871), 

L. K. 6 P. 486; Owner v. Beehivo Spinning Co„U9HJ 

1 K. B. 105. 

aScc, also, No. 330, ante. 

(c) In Connectimi with Bankruptcy and 
Assignments to Creditors. 

Bankruptcy — Intention to defeat or delay credi- 
tors.] — Bee Bankruptcy, Vol. IV., pp. 72, 75, 
77, 81, Nos. 015, 049-651, 075, 076, 718, 720. 

340. Assignment for benefit of creditors — 
Question of bona fldes — List of creditors drawn up 
at time of assignment.] — A trader A small farmer 
being embarrassed in her alTairs A pressed by a 
creditor, assigned “ all her etfccts, stock, books A 
book-debts,” for the benefit of her creditors, A at 
the same time dictated a list of persons who she 
stated to be creditors of her estate. The assignee 
having dealt with the property after her death, 
was sued by one of lier creditors as exor. de son 
tort : — Held : the list was evidence as part of the 
transaction of the a.ssignment in order to establish 
the bo7ia fulc-s of it, A so justify deft.’s inter- 
meddling.— Lewis r. llooERS (1831), 1 Or. M. A li. 
48 ; 4 Tyr. 872 ; 3 L. .1. Ex. 320 ; 149 E. R. 988. 
AviwtaHon : — Mentd. Auderson v. AudciHon, [1895] 1 Q. B. 

749. 

341 . _ Statement made in schedule of 

affairs.] — Peacock v. Harris, No. 319, a)iie. 

342. Statement of intention to make 

assignment.] — On the trial of an issue directed 
to try wliether goods stdzod by the sherilt of H. 
under a fi. fa. against CL were the goods of pltf., 
pltf.’s counsel pi'oposcd to give evidence of a 
statement made by G., before the execution went 
in, that he, G., was imlebUMl to pltf., A was going 
to assign liis goods to liim, by way of payment ; — 
Held : this evidence was not receivable. — PJtos.sKR 
V. GwrcLiM (1843), 1 Oar. A Kir. 95, N. P. 

AjiTuUation -Reid. Coolc v. Braharu (1848), 3 Excli. 183. 

((/) In (Jrlminal Mailers. 

Sec, (jcncrally, (Jriminal Law, Vol. XI \L, 
pp. 3(18 ct seq., 391 et seq. 

Forgery of bill of exchange, sec BnA..s of 
Exchan(;e, Vol. VI., p. 108, Nos. 710-715. 


»SuR-sECT. 3 .-- -Facts Pro rati ve of Main Fact. 

343. General rule,] — There appears to me to 
l)e an ap[>reciablc distinction betwe(‘n evidence 


utK;tiour<q'H IxxjUh is slUMit on Iho 
point,' -LazaiU'S r. Li tiNixu, Mac. 
64.— N.Z, 

n. Exhihilion of yooda hff vendor 
at tune of purchaw.]- In a written con- 
tract lor the Halo of goods, tlio goods 
wero doecribc'd by words & letters 
whleli wore uuintolllgible to an ordinary 
porBon with an ordinary ktjowlodge of 
tlio KngliHh language. There was no 
mention in the contract of tuiy sample, 
but at the time the contract was made 
spcelinens of the goods won^ exhibit od 
to the purchasers .—field : the 
evldonco of the exhibitions of the 
specimens was admissible to show the 
kind of things denoted by the words 
of description used by the parties. 
Snnhle : such evidence would only be 
admissible in a case where the six'cimen 
was fraudulently exhibited to deceive 
the pureliaser, A the buyer iiad been 
induced to buy goods which turned out 
to bo of gimtly Inferior quality & 
value. — Sharp v. Thomson (1915), 
20 V. h. R. 137.- AUS. 

PART IL SECT. 3, SUB-SECT. 2.~ 
D. (c). 

0 . Property nssitjtwd to avoid core- 


rution.y -In IrcKpass for taking hay, 
which pltf. cluiined to have be<'u de- 
livered to him by deft, in payment of a 
debt ; — Held : evldonco was adjuissiblo 
on the part of deft., to show that the 
hay was delivered to pltf. in order to 
prevent it.s l>eing seized on execution 
against deft., it no property was 
iuUnided to pass to pltf. — Knowles 
V. Adams (1863), 5 All. 445.— CAN. 

p. Execution debtor' » statement as 

to seized property.] — l*ltf.’s attornc^y 
sent tt fi. fa. to tlio sheriff, with a letter 
saying that they wished to got at two 
shares of certain building aoclety stock 
standing In the name of B, & his wife, 
which, though standing in tiieix name in 
a represeiitativo capacity, were never- 
theless the property of the ulfe, & 
therefore of deft. In an action against 
the sheriff for false return of mtlla 
hona to this writ ; — Held: evidence 
that B. & Ills wife spoke of those shares 
as their own was inadmissible in this 
action against the sheriff, even as 
vritnd facie evidence of ownership. — 
Robinson v. Granue (1869), 18 

U. C. K. 260.— CAN. 

q. Bill of exchange — Bond fide 
debt due to mother of bankrupt.] — The 


mother of a bkpt. claimed in the 
Hcquestrution upon a bill of which she 
was t he liokler. The bill was drawn bv 
her son -in -law upon & accepted by 
bkpt., & was endorsed blank by the 
drawer after tlie date of the sctiu'cst ra- 
tion. Claimant was met by tiie de- 
fence of no value received. The drawer 
admitted that in taking bkpt. 's accept- 
anoo he had acted on behalf & in tlio 
Interest of claimant : — l/eld : she was 
entitled, as against the trustee on 
bkpt.’s estate, to prove by parole 
evidence tiiut the draw^er, in drawing 
the bill, had acted as a negotiorum 
gestor or volunteer agent for her, & 
tliat the sum in the bill was truly duo 
to her in respect of a loan granted by 
her to bkpt. — Crohbie v. Brown 
(I BOO), 3 F. (Ct. of ISess.) 83 ; 38 

Sc. L. R. 8 8. --SCOT. 

PART II. SECT. 3, SUB-SECT. 3. 

343 i. General rule .] — When the exist- 
ence of a fact othe^^yise Irrelevant, 
tends to prove the exlsU'iico of another 
fact relevant to the case, the existence 
of the first fact is also relevant ; & the 
evidence of what would otherwise bo 
only res inter alios ada may be admis- 
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having a direct relation to the principal question 
in dispute & cAddence relating to collateral facts, 
which will, if established, tend to elucidate that 
question. It is the right of the party tendering 
it to have evidence of the former kind admitted, 
irrespective of its amount or weight, these re- 
maining for consideration when his case is closed ; 
but I am not prei)ared to hold that lie has the 
same absolute right when he tenders evidence of 
facts collateral to the main issue. In order to 
(‘ntitle him to give such evidence, he must, in the 
first instance, satisfy the ct. that the collateral fact 
which he proposes to prove will, when established, 
be capable of affording a reasonable presumption 
or inference as to the matter in dispute ; & J am 
disposed to hold that he is also bound to satisfy 
the ct. that tlie evidence which he is jire paired to 
adduce will be reasonably conclusive, & will not 
raise a dilficult & doubtful controversy of preci iely 
the same kind as that which the jury iiave to 
determine (Loud Watson). — Metuopoijtan 
Asylum District Managers v. Hill (xVrpeal 
No. 1) (1882), as reported in 47 L. T. 29; 17 

J. P. 148, II. L. 

Annotation: — Consd. A.-G. r, Nottingham Corpii., (1904] 

1 Ch. 073. 

344. Mercantile facts connected with issue — 
Giving of receipt.] — 1 lefts, being bound to re])ay 
pltfs. what pltfs. paid F. for certain work, pltfs. in 
order to prove what they had so paid, proved that 
having received F.’s bill for doing such work 
amounting U:> a certain sum, they sent a cheque by 
post to F., & F. proved that he received the 
cheque, & sent in return a receipt, which pltfs. 
produced, the judge at the ti’ial allowed it to 
be put in evidt>nce : — Held : the? rect‘ipt was 
admissible as one of the facts conmu’ted with the 
payment, though it would not have* been admissible 
by itself to have proved tlie payment. 

It aj)pears to me that tliese are all so many 
mercantile facts connected with the payment 
that as such they might lx; given in evidence & 
that it was not n(;cessary to give the contents of 
the receipt (Keating, .1.). — Caumautjien & 
( -AUDIO AN Ky. Ck). V . Manciiesteu a Mit.foud Ky. 
Oo. (1873), Tv. K. 8 (t P. 685 ; 42 1.. J. C. P. 262. 


345. Mere similarity alone InsulUcient.] — Evi- 
dence of events similar to the one under inquiry 
on account of their general similarity, is not 
admissible. You must not prove, e.g., that a 
particular engine driver is a careless man in order 
to prove that a particular accident was caused by 
his negligence on a particular occasion ; nor that 
a person accused of crime is a habitual criminal 
(Stephen, .1.). — Buown v, Easteun Midlands 
liY. Oo. (1889), 22 Q. B. D. 391 ; 58 L. J. Q. B. 
212 ; 60 L. T. 266 ; .53 J, P. 312 ; 5 T. L. K. 242, 
I). C. ; on appeal, 22 Q. B. I). 393, P. A. 

Annotation : “Refd. Heath’rt Gartigc r. Hodges (1915), 

14 L. O. K. 195. 

346. Relevancy on one ground sulffcient — 
Irrelevancy on other grounds immaterial.] — It 

often happens, bot h in civil A- criminal cases, that 
evidence is tendered on several alternative grounds, 
it yet it is never objected that if on any ground it 
is admissible tliat ground must not prev^ail because 
on some oth(*r ground it would be inadmissible 
it prejudicuxl (.Jelf, .1.). — -K. Bond, []906j 

2 K. li. 389 ; 75 i.. .1. K. B. 693 ; 95 L. T. 296 ; 
70 J. P. 424 ; 51 W. IL 586 ; 21 Pon, P. C. 252, 
P. P. H. 

yinnotaiiotis :—Retd. R. r. C'hltson, [1909] 2 K. IL 915; 
R. V. (^liarleHvvorl.li (1910), 4 Cr. App. Rep. 107 ; K. v, 
Ellis, I1910J 2 K. R. 740 ; R. v. Stone (1910), 0 Cr. App. 
Hop. 89: R. V. Ball, [1911] A. C. 47 ; K. r. Thomson 
(1912), 70 J. P. 431 : R. r. I’rlco (1913), 9 Ur. App. Itep. 
15; K. V. Rodley, [1913] 3 K. B. 408; R. r. Boyle & 
Morcliant, 11914] 3 K. B. 339 ; R. r. Mason (1914), 111 
L. T. 330; Perkins v. Jo/fory, [1915] 2 K. B. 702 ; 
Thompson v. R., 11918] A. C. 221; R. r. Jiovegrove, 
(19201 3 K. B. 043; R. v. Armstrong (1922), 127 L. T. 
221 ; R. V. Starkie, [1922] 2 K. B. 275. 

347. Where ownership of land In question — 
Receipt of rent by lessor of plaintiff,] —(I ) In eject- 
ment to r(‘C(»ver garden ground, it was jiroved for 
pltf. that deft, had be(‘U let- into posKS(‘.ssion of tlu‘ 
garden by M., who Jia<l jiaid nuit to the lessor of 
pltf. Deft.’s (;as(‘ was, that M. Jiad rented a part of 
his garden of the lessor of pltt., it tliat that had boon 
given up, A that deft, liad tin; residue of the garden, 
which was now in dispute, dt*vised to him by liis 
father’s will in the year 1791. Tlie lessor of 
pltf. proposed to give evidence in reply, to show 
that, from tin; year 1791, the lessor of pltf., A 


sihle to prove it.— -Baiixks v. Siiaiu'k 
(1910), 11 C. L. R. 402.— AUS. 

343 ii. .]™ Tf it- is desired to 

tender hearsay evldeuee it is necessary 
to prove that the same is so eoniuvted 
with the main facts us to form part of 

them. Wli.LOUCSIlBY-SlTMNKR, Ltp. V. 

SCMMCU. [1921] 3 D. J.. R. 381. CAN 
r. IVhprc ownership of lm\d in 
question — Occasionnl acts oj oienership.] 
— In a question of hoimdary between 
two persons (dainiing under a paiier 
title, where there lias been no enclosuri*, 
oeciisional acts, wliich would be merely 
acts of trespass if done by one not the 
owner, do not operate to give a statu- 
tory title ; & evidence of such acts 

offered by deft, was in this case properly 
rejected. — Wason v. Dougpas, 21 
(’. L. T. 521. -CAN. 

g, Policy of ifesn ranee 

njainst fire.}— A policy of insurance 
against tire effected by one of the 
parties in an ejectment is not admissible 
in evidence to show an act of ownership 
over the premises in dispute. — 

IjATOUCIIK V. PENNICK & iSLOANE 

(18G5). 13 L. T. 151.— IR, 

t. Where efficacy of trealiiu-nt in 
question — Evidence of failure in other 
cases .} — In an action to recover pay- 
ment for work done under a contract 
to render harmless the effluent from 
ilefts/ wool-scouring works. Experts 
gave evidence as to the efficacy of 
pltf.s’ treatment A partly based their 
opinions on its alhged suecess at other 


works, where the condltJoiiK were* not 
the same as at defts.' works : llcUt : 
evidence to show the failure of tlie 
system at the oilier works was mimis- 
siblo in rebuttal of the opiiiions.- — 
Niciii-^oN V. Hakjii (Henry) vV 8on 
(1919), 1(1 H. R. N. S. W. 39(5,— A US. 

U. IVhere ^niternity in question- ' 

j- -Evidence of the re- 
semblance of the idiihl to iJie falher, 
if relevant to the issue is admissible, 
but can only become relevant after a 
HutUcient foundation has been laid to 
raise susiiicion. — D oe d. Maur r. 
Marr (1853), 3 C. P. 30.- CAN. 

V. .1 — On a question 

of disputed paternity, evidence of 
personal resemblance between tlu^ 
child Si, his alleged falher is admisslide. 

Baoot V. Bagot (1878), 1 L. R. Ir. 
308.— IR. 

w. Where litineslv of claim in 
quest io7i — Evidence to show fraud.}—- 
Pltf. sued for the loss of his trunk, 
which he allegetl contained seveial 
valuable papers, & among them the 
lease of a farm from Ids father to him- 
self. Deft.s. resisUM his claim as 
fraudulent, denying that they liad 
ever received the trunk, & gave strong 
evidence to support their defence. 
They then offered to prove, as tending 
further to show the dishonesty of the 
claim, that this farm had been the 
subject of a suit in Chancery, in whjtdi 
it was decreed that pltf.’s father lield 


Uu5 land only ns agent for another, Sc. 
should convey lo lilm ; Si that pltf. 
was aware of tl»o fact, liaviug boiMi 
examined as a witness In the casii : • 

Jield : such evidence was rightly 
received. — Tijomah v. Great Western 
Uv. (^o. (1857). 14 IT. ('. R. 389.— CAN. 

a. jyhere particular agreement in 
question — Evidence of general agree- 
incnt .] — Evidence of a general agree- 
ment wdth plt fs. that all notes made by 
(lefts, should be drawn payable in a 
liarticular form, is admissible to sup- 
port a plea of such an agreement as to 
the notes sued on. — Bank of Mont- 
real e. Revnoloh (1800), 25 U. (?. R. 
352.— CAN. 

b. Where scuHling of vessel in 
question— Kvidenee of receipt of money.} 
— Jfeld : inoof of the receipt l>y 
IJi'isoner of drafts for laige sinns of 
money, drawn by parties in (J., from 
whicli the vessel whicli prisoner was 
charged with scuttling sailed, was 
properly received, & being unexplained 
by prisoner, they were properly loft 
to the jury as evidence against him. — 
R. V. Tower (1880), 20 N. B. R. 108.- - 
CAN. 

c. Where, cause, of fire in question 
— Circumstantial evidence,} — in an 
action against a railway co. for negli- 
gently causing tire by sparks from their 
engine, tlie cause of fire may be 
proved by circumstantial evidence. - 
Grand Thunk Ry. Go. v. Rainville 
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Evidence. 


Sect, t^.^pacts which mciy he proved: Suh-Hecla, 3 

hifi father received rent for the piece of ground in 
question : — Held : the evidence was receivable. 

(2) A decreased receiver of rents had rendered 
to his employer annual accounts of the rents 
received from property at H. The accounts were 
not signed by any one. One of the accounts was 
in the hand-writing of a deceased clerk, but on it 
was wi'ittfm, in the hand-writing of the receiver 
“ n. rents ” ; another account was in the hand- 
writing of the son of the receiver, wlio proved that 
he made it out by the authority of his father, Sc 
that the account was T'(;nderefl to the employer, 
iiH was the usual courna : ~ Held : under those 
circumstamtes, both these ac^counts were receivable 
in (Hudiuice as the accounts of a diiceased agent 
charging himself to his principal. — D oe d. Stltht 
7’, Mouiih (1811), Car. A M. 1, N. P. 

Annotation :—Ah to (1) Refd. Shaw v. Beck (18.53), 8 Kxch. 

302. 

J5videnc.e of owner*ship of land, see, gmerally^ 
JjANdloim) Sc Tenant ; Sale of Land. 

348. Where power of bankrupt to dispose of 
property In question — Conveyance to trustees for 
wife — Subsequent assignment by husband — Trustees 
not privy.]— -(1) Upon the question whether A. 
afticr executing a conveyance of property to 
tmstees for the benefit of his wife, had the dis- 
position of the ])ropei*ty, evidence of Ids making 
an assignuKUit of it, is lu^t admissibh* against the 
trustc>eH, unless thf^y wow privy to it, or unless the 
property was delivered Sc the assignment acted 
upon. 

(2) When; 1 he (iu<;stion is as to the solvimcy of 
a party at a particular time, th(‘ general result as 
collected from sulllcient sourc(;s may be; giv'en in 
evidence. 

(3) Seoible : the accounts rendered by a bkpt. of 
Ids affairs fo th(; cornrs. are com[)etc*nt sources. - 
Meyek r. Sekpon (1817), 2 Stark. 274, N. 1\ 

Evidence; that goods in order Sc disposition of 
bankrupt, sec, generally^ Dankhiu'TCY, V'ol. \'., 
I)p. 750 cl seq. 

Where reasonableness of agreement in question — 
Evidence of usage.] — See Sc IIha(uj.s, A'ol 

XVJL. p. 40, No. 443, 

In criminal matters.] — Sec Ujuminai. I^aw, \V>1. 
XIV., pp. 358 et seq. 

As to ratable value of property,] -See Eate.s Sc 
Patino. 

Presumption generally.]-— >SVc Dart JIT., Sect. (J, 

post. 


Sub-sect. 4. — Facts showing Identity. 

A. What amounts to Proof of Identity. 

349. General rule.] — Identification is a question 
of fact to be proved, like any other conclusion 
of fact, either by direct or circumstantial evi- 
dence {per Cur.). — Rooker v, Rooicer (1803), 
3 Hw. Sc Tr. 520 ; 33 L. J. P. M. A. 42 ; 9 Jur. 
N. S. 1329 ; 12 W. R. 807 ; 104 E. R. 1379. 

350. Sufficiency of evidence.] — There is ample 
evidence of idtmtity founded upon the resemblance 
between the names, professions, places of abode, 
Sc ages of the parties (Alderson, B.). — ^Russellv. 
Smyth (1842), 9 M. &; W. 810 ; 1 Dowl. N. S. 
929 ; 11 L. J. Ex. 308 ; 152 E, R. 343. 

Aimotations .‘ RBld. Martin v. White, [1910] 1 K. U. 0G.5. 

Menta. Henderson v. Hciidorson (1844), G Q. B. 288; 

Sheohy v. Professional Life Assce. (1857), 2 C. B. N. B. 

211 ; Schihsby v. Westenholz (1870), L. It. G Q. B. 155 ; 

Koiisilloni?. ItouRillon (1880), 14 Ch. B. 351 ; lie Hender- 
son, Nouvion V. Freeman (1887), 57 L. J. Cli. 367 ; 

Emanuel v. Bymon, [19081 1 K. B. 302 ; Harris v. Taylor. 

11915] 2 K. B. 580. 

351. .] — PI if. was appointed engineer to a 

railway co. at a meeting of the provisional com- 
mittee. Deft, had previously apeed to join that 
committee & had forwarded applications for shares, 
but whether before or pTter the meeting w£is un- 
certain. An individual answering to deft.’s name 
was present at the meeting Sc visited the oftico of 
the co. : Held : there was no evidence to go to the 
jury of deft.’s identity with that individual. - 
Giles v, Odrnfoot (1847), 2 Car. Sc Kir. 953, 
N. P. 

352. Question for judge.] — A jierson, on 

being sent by deft., an indorser of a bill of exchange, 
to pltf., the indorsee, to incpiire as to the solvency 
of B., a jirior indorser, went to pltf.’s residence ; 
Sif on the street door being opened, a person in a 
dressiiig-gown, whom Ik; had mwer st‘en befon; 
or since, asked him wluit liis business was : - 
Held : not sullicient evidence of identity to let in 
c‘vidence of the convei'sation. 

It is a question for the judge, Sc not a point 
for the consideration of tin; jury, whether tin* 
evidence of identity is sufll(;iont in such case. -- 
(k)RFiELD V, Parsons (1833), 1 (^r. Sc M. 7.30; 
3 Tyr. 809 ; 2 L. J. Ex. 292 ; 149 E. R. 593. 
Annotation Refd. U. v. Colclough (1882), 15 Cux, C. C. 92. 

353. Declaration by person interviewed — Prima 
facie evidence.] — If a carman take goods to the 
house of L., not knowing liini. Sc ask for Mr. L. 
of a i)erson whom ho finds in the house, Sc that 
person says, “ 1 am Mr. L.,” this is primd facw 
evidence that he was L.- -Wilton v. Edwards 
(1831), 9 O. Sc P. 977, N. P. 


(1898). 29 S. ('. H. 201 ; 28 (>. |(. 
G25 ; affd. 25 A. U. 242.- CAN. 

d, Ahi^ence of fire before 

pamoge of train. ) — If u flie Ir dlscovortnl 
on land adjoining ii railway a shiu’l. 
wldU; after a train had puSHed it In 
nroveu that no tire waH hnrning before 
the paMHlng of the traio, tlio same 
1 h jirCtnd faeie evIdeiUHi that the lire in 
(inoHtlon won eanaed by Hparkn from the 
train.- -B. r. ('axadian Paimfk? Bv. 
('o. (190.5), 7 Terr. L. R. 28G ; 1 W. 
L. B. 89.- CAN. 

e. Where reason for indenture itt 
question- — Kvidenee of indebtedness. ] - 
K.. the maker, & F., the indorRcr, of a 
imnniHHory note were 8ned upon it, 
6C F, denied hlH indorsement. At the 
trial an indenture of eouveyaueo of 
land from K. to F. waw put in without 
objection, Sc K. teHtllled that It was 
given to Hecurc F. against his indorse- 
ment of iHTtain notes of which tlie one 
sued on was a renewal. There was 
nothing in the indtmtun; to show that 
it was given for anything but the 
expresfliHi consideration of $1,500, & 
it was not pretended that such eon- 


.sJderation was paid : — Jfeld : It was 
competent for F. to show what the 
indenture was given for, that it was not 
|riven to seenre him against such 
uulor.seinont ; & evidence of tlie exist- 
enee of an indebtedness from K. to F. 
upo?i an ojien aecount was rt'celvable 
to support the proof that it was given 
to siHJure such indehtodiicsH.— B ank 
OF HAMu/roN V. ISAACH (1888), IG 
t>. B. 450.- CAN. 


t. If here irriyability of land in 
Question — Kvidenee of irrigability of 
adjacent laiid. ] — The tnidenee of ow iiers 


w. wijttc'fm (anus airecre< 

to their own lands Sc the effect of irrl 
ption upon them Is not admlssihl 
t,o iirove that certain other land wa 
irripble.— Babcock v. C. P. B 
(1916), 33 W. L. B. 941 ; 9 W. W. B 
1484 ; 9 Alta. L. R. 270. — CAN. 


. g. fVherc overt art in conspiracy 
in qtuestion — Documents printed by 
onlrr of traversers.] — Two documents 
printod by direction of one of the 
traversers, & one of which was signed 
by pother of them, Averc admitted In 
evliienee in support of an overt act 


in an indictment for conspiracy, thongl» 
neither 1 he printing nor publishing t hem 
w'as laid a.s an overt act in tlie indict - 
niont, nor specified in the hill of ],ur. 
ticulars as intended to he relied on in 
('videnee.- B. r. O’Uonnki.l (1844) 

1 (’ox, C, (\ 397.— IR. 


h. B here bargain in question - - 
Letter dated antecedent to bargain.]- - 
In damages for breach of bargain It is 
competent to produce a letter dated 
antecedent to tlic haigain. — Btothart 
V, JotlNSTONK’H TrV.STEKH (1821). 2 
Murr. 539. — SCOT. 


PART II. SECT. 3, SUB-SECT^ 4. A 

k. Identity of name.] — ^ Pltf. de- 
scribed liiinself in the declaration 
“ J. Keiriken, othei^vlse called .T. C'ar- 
rigan,’* & in support of the action 
produced an acknowledgment, signed 
by (left., of a balance duo from him to 
J. Kerri ken : — Held : it was nt'cossary 
for pltf. to identify himself with the 
party mentioned in the acknowledg- 
ment & without proof that the J. Ker- 
ri ken there mentioned was also called 
J. ('aiTigan, the action could not be 
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354. .] — In an action against S. it was 

proved that a witness went to a tavern & asked a 
waiter if 8. was there ; & on' a person coming out 
to the witness, the latter asked liim who he was, 
& lie said Jiis name was 8. Q'he witness had not 
known deft, before, &: had never seen him since : — 
Held : this was some proof that this person was 
8. & the conversation between tlie witness & this 
person was receivable in cvidence.—KEYNOLDS 
r. Staines (1819), 2 Car. &; Kir. 745, N. P. 

355. Identiflcation with person subsequently 
seen — Person in court.] — To prove that A. & B. 
took a distress, a witness was called, who stated 
that he saw two persons, whom he did not then 
know, take the distress, <fc that he had since learnt 
that their names were A. & B., (fe that he had seen 
A. in ct. Another witness, who knew A., proved 
that A. had been in ct. : — Held : tliis was eiddence 
to go to the jury as to A., but not as to B., ^ as 
to B. the evidence was not sulYlcient. — Bye v. 
Boweu (1841), Car. & M. 282. 

356. .j — An action being brought 

against W. H. for negligently navigating a vessel, 

the circumstances under whicli the collision took 
place having been proved, it was objected that 
no evidence had been given that d(*ft. was the 
j)ilot in (charge of the vessel, whereupon pltf.’s 
counsel called out, “ Mr. II. I ” upon which a 
person in ct. answered “ here ” ; & .said, “ 1 am 
the pilot.'’ It was proved by one of the witnesses 
who had gone on board the vessel at the time of 
the accidoTit, tliat he liad seen that ]>erson then 
act ing as pilot : — Held : this was sulTicient evidence 
of the identity of d(*ft. with the pilot.— -S mith r. 
Henderson (1812), 9 ]\r. & W. 798 ; 1 1 L. .1. Kk. 
:B5 ; 152 B. H. 8:iH. 

Annotatkm : — •Reid. .Stnvcll L\ KvutiH, Koden r, Hyde (ISl.'i), 

1 Q. B. «2G. 

357. Identity of name — Copy of bill & answer.] 

— Upon a plea of plejte adniinislmvlt, pltf., in order 
to .show a.ssets, gave in evidcnci^ a copy of a bill, 
A. arisw(d‘, purporting tf> be an answer by a person 
of the same tiin(\ A; sustaining tlui same character 
as deft. Held : the copy was admissible, 
on the face ot it tin ire wa.s pDisumptivc evidence 
of identity ; deft, not having shown any circum- 
stances to rebut the piesurnption. IIenneli. 7\ 
J.YON (1817), 1 B. A Aid. 182 ; 108 B. B. 87. 
AruwtatUms : — FoUd. Studdy t?. .Saiidern (1823), 2 Dow. & Hy. 

K. B. 347. Apld. Dartnall r. Howard (1824), Hy. & M. 

IGO. Consd. Rcch d. Howell V. Bowen (I82r)), & Vo. 

383. Apld. Tooth V. Bagwell (182G). 2 C. & P. 271. 

Refd. Logan v. Alldor (1832), 3 Tyr. m. Mentd. 

A.-(i. V. Hay (1841), .3 Hare, 33.">. 


358. .] — In an action again.st three 

defts., as partners, the oBlce copy of an answer 
to a bill in Chancery, filed by one against th<‘ 
otliers, is admissible evidence, without producing 
the original, in order to establish the ])artnership ; 
& to prove the identity of defts., the clerk of their 
solr. is a competent witness to that fact, though he 
knows nothing of defts. but from his intercourse 
with tliem professionally in tlie conduct of tlie suit 
in Ohancery.—STUDDY v. Sandeils (1823), 2 Dow. 
& By. K. B. 347 : 8ul) nom, 8taddy v. 8ander.s, 
1 L.J. O. 8. K. B. 98. 

Annotation : - ~Re!d. Groenongli v. Oaskcll (1833), I My. & K* 

‘J8. 

359 . Schedule under Insolvent Debtors 

Act, 1826 (c. 57),y—^Ser)ible : (1) certified copies 
of the schedule etc. under above Act, are only 
evidence for the insolvent, & for his creditoi's, 
because they are the only persoiLS entitled by the 
Act to claim tht‘m ; (2) to make the contents of a 
.schedule evidence against an insolvent debtor, 
some evidence of identity is necessary, Sl it will 
not be snlhcicnt that tlie schedule purports to be 
the schedule of a person of the name of the in- 
solvent. —Nk^holls V. Dow'NES (1830), 4 0. & V. 
330 ; 1 Mood. & B. 13, N. P. 

360. Apothecary's licence.] —In an action 

by an apothecary for medicines & attendance, 
pltfs. xiroved that he liad act(;d as such, jiroducod 
a licence from the ApotlK^caries Id a per.son 
bearing the same OhiTstian & surname \vit h liimself , 
the seal of which was proved to be genuine : --Held : 
this was sulheient evidence for the jury of liis being 
tlie parfw to whom the lic’imco had been granted.- - 
SiMB.soN 7 K Dismoue (1842), 9 M. ♦’is W. 47; 11 
\u ,1, Ex. 137 ; 5 Jur. 1012 ; 152 K. B. 21. 
AnnotoJlion : Reid. Martin r. WMio, 11910] 1 K. B. G6.'). 

361. Person addressed by name exhibited.] 
— It is 'pthrid fueie jiroof of identity if a name is 
written up in an auction room & th() auctioneer 
is addressed by the bystanders by that name, j 
(kii.LTEii V. Noees (1849), 2 Car. & Kir. 1012 ; In 
B. T, O. S. 189, N. P. 

362. - Onus of proof.] It is not neces- 
sary to prove strictly the identity of cleft, with 
a xHU’son of the same name, (‘oncMirning whom 
a witness givcjs c‘videnc(‘. ^'licj similarity cif thci 
names is sulTicient to ])ut d(-ft. U) the proof that 
he is not the i)ei*son spokem of. Hamher v'. 
Rouerts (1819), 7 U. B. 8()l ; 18 B. .B U. P. 250 ; 
137 B. H. 311. 


inaiuLiinod. — K kiiuikkn v. (’ucklanj) 
(1847), 3 Kerr, 3 G 7. CAN. 

1. — - — .]- ' Where llic*re 1.-5 nothing 
to raise a doubt, as to lluj identity 
of the persons througJi whom a title 
<!onieH, it will be presumed from tlie 
identity of tJie immos. -.\i('rioi>!ON e, 
Burkhoopeh (18G1 ), 21 IT. H. 10S. - 
CAN. 

— Tlie patent from the 

(’rown was to F. Weis, tiie dec>d to 
Tj. C. was signed by i<’. Weast as a 
marksman. There was no dirtrrt evi- 
dence of the Identity of Weis & Weast.. 
It. was not shown there wa.s any other 
F. Weis except the i)ersou who con- 
veyed as F. Weast. .Several uncles & 
other relatives were called, but no 
other witness was examined as to his 
heirship : — Held : the Identity of Weis 
& Weast who made tlio deed to L. C. 
was BufflclentJy proved. — Wallbkidqk 
V. .Toves (1873), 33 U. O. li. G13.— 
CAN. 

... .] — The affidavits leading 

to an order for ra. re, must show that 
there is a debt dno from deft, to pltf. 
It Is not sufficient to show that tnere 
is a debt due from deft, to one who 


bears the same name as pltf.^ — W kuk- 
rniT/. r. Hushkij. & Siu.livan (1902), 
9 B. i '. H. 79.— CAN. 

o. . — The procluclion on the 

t rial by pltf.’s solr. of a grant from the 
(’rown to a person of tlic same name as 
tlie person from whom pltf. claims the 
property granted as lielr & devisee 
of the grantee, is Hufficiciit evidence 
of the identity of pltf.’s preilecessor 
in title witli tlie grantee to sustain a 
verdict for pltf. in an action for the 
land. — SiMCHON' v. Malcolm (1914), 
43 N. B. H. 79.--CAN. 

p. IdetUiiy of land.] -Pltf,, by 
producing a Crown grant, to him, 
which contained a description exactly 
coinciding with that inserted in t he 
writ, produced jjritnA facie evidence 
that the land granted to him was tlie 
land described in the writ. — ^N ewton 
r. ILEH (1868), 7 N. 8. W. 8. C. K. (L.) 
270.— A US, 

. By nuirdwr dt concession.] 

’ho description of a lot by metes 
& bounds from the CJrown lauds depart- 
ment, is admissible in evidence to 
explain the patent for the lot. in which 
it is doscrilK*d only by (he number ife 


coMCLHslon. — H au.vutv r. Britton 
(1870), 30 IJ. C. H. 321.— CAN. 

r. Idnitity of r/oods.]— It appeared 
that the goods were seized In Dot. in 
tiio liouso mentioned in a mtg(\ whieh 
had been executed in the previous 
Aug., & were of the same kind A', 
description as those set out i«i tl»o 
rntge : — JJdd : sufficient evidence that, 
they were the same goods as tlioso 
mortgaged .— -N A'rrR ahh y. Hj i \ lu ( 1 8 7 f) ), 
37 U. C. K. 133.— CAN. 


•. Identity of animals.] --On ac- 
ount of tiio difficulty of Identifying 
lerds of cows & other animals oil 
iralrle lands, sufficient evidence of 
►wnership Is given by the nuinbcr or 
nark branded on the animals. — 
iuIvELY T. Hprinokr (1898), 3 Terr. 
K. 120.-- CAN. 

t. Identity of performance,]-— 


).— CAN. 

a. Identity of lioniZs.]— When to a 
• fa. deft, pleaded 8tat. Limitations, 
) which pltf. replied an acknowlodg- 
lent in writing, sotting forth a scl^d. 
led by deft. In the Insolvent Ot... 
1 which he admitted himself to be 
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Evidence. 


S?ef. H. — Fads which may he 'proved: Suh^sed. i, 
A, d: B , ; suh-ned. 5, A . («)_, (6 ) <fer (r) .l 

In criminal proceedings.] Criminal Law, 
Vol. XIV., pp. 358 et seq. 

In divorce proceedings.] “->SV<5 Husband <fe Wipe. 

//. Proof of I deni if y of Persons named in 
Documents. 

363. Legatee — One witness sufficient.] — Hunt 
V. Harell (1754), 1 Lee, 589 ; 101 E. H. 210. 

Person executing deed.] — See J»art V., Sect. 10, 
post, 

364. Party named In schedule under Insolvent 
Debtors Act, 1826 (c. 57) - Identity with maker of 
schedule.] — Niciioelh v. Downes, No. .359, ante. 

366. Person named In apothecary’s licence.] — 

Simpson v. Dismore, No. 300, ante. 

366. Plaintiff named In writ More than one 
name by reputation.] — Qu. : wherc^ deft, justified 
under process sued out of a county ct. against 
pltf. whose name was hh S., upon production of 
the writ it appeared to be against S. S., whether 
evidence was admissible, if objei^ted to at the trial, 
to prove that she was as well known by the one 
name as the other. — Suee v. Jupp (1832), 1 
L. .1. K. B. 115. 

367. Person named in pleading.] — Hicnnell v. 
Lyon, No. 357, ante. 

368. ,j — B tuddy V. Sanders, No. 358, anfr. 

369. Parties named in marriage register — 
Subsequent cohabitation In witness’ house — Pro- 
duction of copy to witness at time.] -Cripi^s v. 
Chipps (1842), 1 Notes of (Jases. 530. 

Parties to bill of exchange.] — See Bills of Lx- 
UIIANOE, Vol. VL, p. 484, Nos. 3007, 3073. 

Certificate of previous conviction.] -See i Criminal 
Law, Vol. NIV., p. .500, Nos. 5.501 5510. 


Sujpsicc'r. 5.- h'AUTs hhowinu State of 
Mind. 

A. Itiieniion or Motive. 

(a) In (ieneral. 

370. Intention a question of fact.) - A mis- 
statement of th(^ intention of deft, in doing a 


particular act may be a misstatement of fact, & 
if pltf. was misled by it, an action of deceit may be 
founded on it. — Edgington p. Fitzmaubice (188o), 
29 fJh. J). 459 ; 55 L. J. Oh. 650 ; 53 L. T. 369 ; 
50 J. V. 52 ; 33 W. R. 911 ; IT. L. R. 326, 0. A. 

jinnoiaiimis : — Rcfd. Yorkshire Insce. v. Craiue, [1922] 
2 A. O. 541. Mentd. He London &: Leeds Bank. La; p. 
Carllngr, Carling v. London & Leeds Bank (1887), 56 
L. .T. Ch. 321 ; Derry e. Peek (1889), 14 App. Cas. 337 ; 
Oliver V. Bank of England, 11902] 1 Ch. 610. 

Proof of mens rea.] — Sec Criminal Law, Vol. 


XIV., i)p. 31 et seq. 

Intent to deceive — Fortune telling.] — See Crimi- 
nal IjAW, Vol. XV., p. 1075, Nos. 12,168, 12,169. 

371 . How proved — Conduct before & after 
given time.] — Acts, events & declarations sub- 
sequent to t he time at wbicli a (luestion of domicil 
arises are admissible in evidence upon that (piestioii 
when tliey indicaU; what the intention was at the 
given time. 

I have always undei'stood the law to bo, that 
in order to determine a x>orson's intention at a 
given time, you may regard not only conduct A 
acts Ixdore A at tlu; time, but also conduct tV: 
acts after the time, assigning to sucdi conduct 
acts their relative ^ proper weight & cogency 
(Lopes, E.J.).—Pe Crove, Vauoier v. Treasiuiy 
SoLTfTTOR (1888), 40 Ch. 1). 216; 58 L. .1. (3i. 
57 ; 59 Ji. r. 587 ; 37 W. R. 1, (- A- 


(5) When not in Inme. 

372. Act unlawful per se -Declaration in 
party’s own favour.) — Where on the n^ceipt of a 
noti(;e to quit to two joint tenants, one of whom 
only actually occupiinl tlie land, the other said 
that In'! luid nothing to do witli Die land : Held : 
this statement was nr>t admissible to show that 
a holding over after the expiration of the notici', 
W’as not wilful on Die jiai’t of the latter. 

Wliat a man says foi* }ums(4f can be no (‘vidernai 
for liiiii (Lord Abinger, C.B.). -Hirst c. Horn 
(1840), 6 M. & W. 393 ; 151 E. R. 161. 

Annotations .-—Mentd. Tancreil v. Christy (1843), 2 B. T. (> S. 

190; Crook v. Whitbread (1919). 88 L. .1. K. IL 959; 

Phipps (NorthauipUm &; TowecHlcr Breweries) v. itugers 

(P.)2D, 93 L. J. K. B. 1009. 

Intention Immaterial to offence —Undis- 


iudeliUnl to tlio oomiseo of the Judg- 
ment in three Inmds, hut whicdi bonds 
wer(3 difTercnt lii amount & in date 
from tliO bond on whieh the judgment 
was entered, &. deft, rejoined that there 
was no aeknowledgiiient : - field : parol 
evidence was admissible to show that 
one (if tlm bonds mentioned in the 
Hched. was identical with the bond on 
which judgment had la-en obtained. - 
llANAN r. I'owiK (ISI;*)), 8 1. L. K. 
:»0.).— IR. 

PART n. SECT. 3, SUB-SECT. 4. B. 

b. Legatee — i*artif exaclly dt ' 
Hcrihed in ^criL] - Where there is an 
ambiguity as to the l<lentlty of the 
party to whom a testator lias 
bequeathed a logatiy, the fact that the 
description of one only of the claimants 
eorrtJwpoiulH exactly to the description 
of the legatee given by testator does 
not per se conclude tiic question in 
favour of that claimant, it does not 
preolHde Imiuiry into the question 
whether another (‘laimant, whose 
description does not exactly oorro- 
Hpond, may not be the legatee, intended 
by testator ; but there is a strong 
jii-esumptlou in favour of the party 
exactly described whicdi eaimot be 
overcome except by cogent positive 
((videiioe. N asm vth h Trchteb^j v. 
Nation A i, Hociki-y foh Pukvkntion 
OF CnUKl-TY TO CHlLbUEN, 11914] 8. C. 
(H. L.) 76.— SCOT. 

0 . Parties named in ntorriage 
reihster — PriMf aliunde required to 
identify.] ~ A eertUled copy of the 


duplicate (»rlginal regiKtor (*f a marriage < 
is good evidence of the marriage in an 1 
action for restitution of conjugal 
rights, ])iit proof aliunde is required 
1.0 ident ify the parties tt> t lie pro- 
eei'dings before the et, us the per.sons 
limned in the register. Rykik v. 
ItVKlK (1868). Bueb. 114.— S. AF. 

d. ]*ari\i named in miner's right.] 

It is net necessary that a miner’s 

right should boar the full name ef the 
hold(*r. It is only a question of proof 
of identity between the person name' I 
ill the right claimant of the right. 
lIoMKWAHi) Bound Gold Mintno Vo. 
(No Liabilita') V. MuPhkrho.v (1896), 
17 N. 8. W. Eq. 281.— A US. 

e. Maker of promissory 7iolc .] — 
In an action by the indorsee of a lu’o- 
missory note against the maker, the 
handwriting of the attesting witness 
to the maker’s signature, together w ith 
the handwriting of the indorser, were 
proved, but no evidence was giA-cn to 
identify deft, with the person named 
in the notA*, & the judge at the trial, 
for want of such evidence, nonsuited 
pltf. On motion for a new trial : — 
/fcld : the evidence given at the trial 
was .snfliclcnt, & accordingly a new trial 
w-as granted. — M uGullouoh r. Siiiels 
(1817), 3 Kerr. 391.— CAN. 

f. l*arty named in writ.] — If the 
party w'^ho has been served, with pro- 
cess it appeared to defend the action 
bears the same name as the party 
proved to bo liable, pltf. is entitled to a 
verdict nuless the party so served, eU;., 
shows that ho is not the proper deft. — 


I'hayfk r. VaN('K (1 847). 2 ’I’lioin. 269. 

CAN. 

-.] ' In ail aiition for mali- 
cious arrest ou a ea. so,, the atHduvit 
is Hutllclcntly proved by a copy of tlie 
original tiled in the Grown otli(U^i. The 
Idtmtity of ih'ift. with deponent may 
bo presumed pritnd farie from the 
name.— Wilson r. TnourK (18r»9), 
18 IJ. l'. R. 443. CAN. 

h. Identity of tntsiness fir?n.] *- 
Deft, was desiu'lbctl iu the (leclaration 
as the general partner of the lirrn of 
1). B. it C-'o., it evidence was given that 
the steamer was understood to b(‘ 
owned by D. B. it Go. Held : snttl- 
eient to charge deft,, there being no 
pli‘a in abatement.- Howland r. 
Bethuxf (1856), 13 U. G. TL 270. — 
CAN. 

k. .]- E., ropre.senting bim- 

si'lt as acting lor a tirm of M., K., 
it Go. in Toronto, contracted with 
plt-f. at SL. J. for the sale of goods, it 
informed him that the Ann was 
coinposcvl of two defts. (stating their 
names). Pltf. then commenced a 
correspondence with the Ann respecting 
tlie goods, it received replies in the 
Ann name, written on paper at the 
head of which was printed the Arm 
name, it the names of two defts., 
a.s stated to pltf. by E. .—Held : it 
would bo presumed that the lett4>rs 
seat to pltf. in answer to his letters were 
wu'ltten by defts., it were evidofu;e 
that they composed the Arm of M. K. 
it Co. — G ilbkbt V. McDonald (1889), 
28 N. B. K. 102.— CAN. 
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charged bankrupt obtaining credit.] — See Bank- 
ruptcy, Vol. V., p. 1052, Nos. 8585, 8687. 

Sale ot unsound meat — Public Health 

Act, 1875 (c. 55).] — See Food & Drugs. 

Passing off.] — See Trade Maiiks. 

Iniringement of copyright.] —See 

Copyright, Vol. XIII., p. 205, Nos. 399-401. 

Cruelty to animal.] — See ANiMAiiS, 

Vol. II., p. 285, No. 571. 

Proof of mens rea.] — Sec Criminal Law, 

Vol. Xiy., pp. 31 et seq. 

373. Act lawful per se — Actuated by improper 
motive — Threat to distrain & sell fixtures.] — A 
threat to distrain <&: sell fixtures is not actionable ; 
& in an action commenced after seizure & before 
sale, evidence of what was sold after action is not 
admissible to show the intent with which the 
fixtures were said to be seized. — Beck v, Denbigh 
(1800), 29 L. J. C. P. 273 ; 2 L. T. 154 ; 0 Jur. 
N. S. 998 ; 8 W. H. 392. 

AnnotcUion: — Refd. Pole v. Cetcovicli (18G0). 9 0. B. N, S. 

430. 

See, generally, Distress, Vol. XVIII., p. 391. 
Nos. 1311-1313, 

Whether cause of action.] — See Tort. 

Assignment of debts for purpose of 

litigation.] — See Action, Vol. I., pp, 75 et seq, 

374. Third person refusing to trade with 

plaintilT.] — Where special damage is alleged, that 
C. declined to deal with pltf. because his bill was 
dishonoured, the letter C. received, announcing to 
him the dishonour of the bill, may be read in evi- 
dence to show that he received such a letter, but is 
no proof of the statements contained in it. — Whit- 
aker V. Bank of England (1834), fi C. & P. 700 ; 
subsequent proceedings (1835), 1 Cr. M. & R. 744, 
Anrwtaiion : — Mentd. Robarta v. Tucker (1851), 15 Jur. 987. 

375. Application for mandamus.] — The 

right conferred upon a shareholder of a statutory 
company by its special Act, incorporating for this 
purpose Companies Clauses Act, 1845 (c. 10), to 
have supplied to him a copy of the shareholders’ 
address book is a private right incidental to liis 
property & is a right for the enforcement of which 
an action for mandamus under Jud. Act, 1873 
(c. 60), s. 25 (8), & Ord. 53, lies ; & in such an action 
the ct. is not bound by the rules which govern the 
Ct. of K. B. in an application for the prerogative 
writ of mandamus on the ground that the motives 
of pltf. in asking for it were improper ; & con- 
sequently any evidence as to the motives of pltf. 
is in such an action irrelevant & inadmissible. — 
Davies v. Gas Light & Coke Co., [1909 J 1 Ch. 708 ; 
78 L. J. Oh. 445 ; 100 L. T. 653 ; 25 T. L. R. 428 ; 
53 Sol. Jo. 399 ; 10 Mans. 147, C. A. 

(c) When in Issue. 

376. In connection with what matters — Pay- 
ment Into court — Evidence to show quo anlmo.] — 

Where money has been paid into ct., short of 
pltf.’s demand, & it is taken out of ct., it is admis- 
sible evidence to show quo animo it was done ; & 
it is not to be taken as an admission that the rest 
of the demand was imfounded, — Hildyard v . 
Blowers (1803), 5 Esp. 69, N. P. 

377. Bankruptcy — Whether purchases 

constitute trading.] — A party engaged in the 
Greenland whale fishery purchases oil in three 
instances ; it is for the jury to decide whether 


these dealings constituted him a trader within 
the meaning of the statute [1 Jac. 1, c. 15, s. 2], 

A declaration by the party of his object in 
buying oil is admissible evidence to prove his 
intention. — G ale v. Halfknigut (1821), 3 

Stark. 56, N. P. 

Intention to defeat or delay creditors,] 

— See Bankruptcy, Vol. IV., pp. 72, 75, 77, 78, 
80, Nos. 615, 649-661, 675, 676, 718-720. 

Fraudulent preference — Intention to 

prefer.] — See Bankruptcy, Vol, IV., p. 869, No. 
7239. 

Composition with creditors — Intention 

of agreement.] — See Bankruptcy, Vol. V., p. 1083, 
No. 8870. 

378 . On plea of mutual mistake.] — In an 

action on a promissory note made by defts. as 
diiectoi's of an insurance co., whore it was sought 
to make them personally liable, evidence was 
received, under an equitable plea of mutual 
mistake as to the form of the note, of the intention 
with which the note was given on the one side & 
taken on the other. — C ortauld v. Saunders 
(1867), 16 L. T. 468, N. P. ; subsequent proceedings, 
sub nom, Courtauld v. Saunders, 16 L. T. 662. 

See, generally. Mistake. 

379. Possession of house — Intention to 

steal fixtures — Larceny Act, 1861 (c. 96).] — 
(1) Where a person enters into an agreement for 
the lease of a house with the fraudulent intention 
of stealing the fixtures on getting into possession, 
where in fact he steals the fixtures on entering 
into possession, ho is guilty of larceny under 
above Act, s. 31. 

(2) If the question put was a proper question 
to bo left to the jury, the evidence given was 
admissible for the purpose of showing the in- 
tention with which applt, got possession of tlie 
houses (Pickpord, J.). — R. v. Richards, [1911] 
1 K. B. 260 ; 80 L. J. K. B. 174 ; 104 L. T. 48 ; 
75 J. P. 144 ; 22 Cox, 0. C. 372 ; 6 Cr. App. Rop. 
21, 0. C. A. 

Sale of goods — Whether property passes.]— 

Sec Sale op Goods. 

380. Refusal to deliver — On ground of 

alleged slander.] — If A, has sold goods to B., & 
would not deliver them without payment, & it be 
alleged in a declaration for words by B. against 
C., that this non-delivery was special damage 
resulting from words spoken by 0. to A., the 
counsel of C. may ask A, on the trial of the action 
for words whether ho did not refuse to deliver 
the goods from what other persons said of B., & 
what those persons did say. 

I think it is admissible in this way — you put 
it that the witness would not deliver the barley 
because of something deft. said. I think, to show 
that that was not so, the other side may ask the 
witness as to any other causes why he did not 
deliver the barley, & that he may state what those 
causes were (Lord Abinger, C.B.). — King v. 
Watts (1838), 8 C. & P. 614, N. P. 

Annotation : — Mentd. Coxliead v. Illchards (1846), 2 O. B. 

569. 

Change of domicil.] — See Conflict op 

Laws, Vol. XL, pp. 317 et seq. 

Merger or preservation of estate or charges.] 

— See Equity, Vol. XX., p. 613, Nos. 2417-2419; 
No. 383, post. 


PART II. SECT. 3. SUB-SECT. 5.— 
A. (oj. 

I. False, imprisonment — Facts prior 
to arrest .] — In treaposa for false Im- 
prlaonment, where deft, jiistlfled under 
a ca. ea., JSc pltf. replied that it 

J. — VOL. XXII, 


had been set aside before action 
broug-ht, the judge at nisi prius 
allowed pltf. to go into evidence of 
facts & circumstances previous to the 
arrest, with a view of showing the 
oppressive oonduot of deft, in issuing 
the ca. sa. : — Held : such evidence was 


admissible as affecting the damages, 
though not the right of action. — 
Robkktson V. Meykbs (1850), 7 

U. C. R. 423.— CAN. 

m. Payment under compulsion — 
Letters threatening to enforce judgment.] 

P 
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Evidence. 


Sect, 3 . — FcLcta tchich may he proved: Sub-aect, 5, 
A,{c)di:B,] 

— — Libel — Publication.] — See Libel & 
SlAl^DEB. 

Merger or preservation of terms.]— iS'etJ 

Landlord & Tenant. 

In criminal proceedings.] — See Criminal 

Law, Vol. XIV., pp. 376, 376. 

Particular charges.]— >9ec Criminal 

Law, Vol. XIV., pp. 377 et seq. 

Evidence of motive or malice.] — See 

Criminal Law, Vol. XIV., pp. 300, 367. 

381. What may be evidence — Ignorance of 
law.] — Though ignorance of the law will excuse 
no man, it may be recognised as a matter of evidence 
with regard to the motives on which a man acts. — 
Laver v . Fielder (1862), 32 Beav. 1 ; 1 New Rep. 
188 ; 82 L. J. Ch. 366 ; 7 L. T. 602 ; 9 Jur. N. S. 
100; 11 W. R. 246; 65 E. R. 1. 

Annotations : — Mentd. Koaya v. GUmoro (1874), 22 W. R. 

406 ; Re Alien, Hincks v. Allen (1880), 49 L. J. Ch. 553 ; 

Re Flckus, Farina r. Flckus, {1900] 1 Ch. 331. 


882. Covenant in marriage settlements— 

Husband’s covenant to settle wife’s property — 
Evidence of Intention to bind wife.] — A covenant 
by the intended husband in n, marriage settlement 
to settle property of the wife’s, which he is in- 
capable oi effectually settling alone, is evidence 
of the intention of the parties that the wife should 
also be bound. — Caldwell v. Feliaiwks (1870), 
L. R. 0 Eq. 410 ; 39 L. J. Ch. 618 ; 22 I.. T. 225 ; 
18 W. K. 486. 

Annotations: — Oontd. Re Howett, Henvett v. Hallott, [1894] 
1 Ch. 302. Mentd. Cornmell v. Keith (1876), 3 Ch. D. 
M 767 ; Ballllo v. Treharno (1881), 17 Ch. 1). 388 ; Buruaby 
t). Equitable Roverslouary Interest Soc. (1885), 28 Ch, J). 


883, Correspondence between parties — 

Intention to preserve charge.] — After a decree in a 
foreclosure suit to which both the mtgor. & the 
first & second mtgees. wore parties, pltf., first 
mtgee., purchased the equity of redemption from 
the trustee in bkpey. of the mtgor. & by deed of 
assignment in consideration of £1,880, the sum 
due on first mtge. retained by the first mtgee. in 
fuU satisfaction of his debt & of £20 paid io the 
trustee, making the purchase-money £1,400, the 
trustee assigned the mtged. property to the first 
mtgee, subject to the claim of the second mtgee. 
The value of tlie mtged. property did not exceed 
£1,380. The second mtgee. contended that the 
effect of this purchase was to extinguish the first 
mtge. debt & to let in his own charge as a first 
incumbrance. A correspondence took place be- 
tween the solrs. of the first mtgee. & the tinstee 
at the time of the pm chase : — Held : the question 
being one of intention, a conx3spondence ^tween 
the solrs. of the first mtgee. & the trustee in 
bkpey. at the time of tlie purchase was admissible 
in evidence, on the question whether it was 
intended to keep the first mtge. alive. — ^Adams v, 
Angell (1877), 6 Ch. D. 684 ; 46 L. J. Ch. 362 ; 
36 L. T. 334, C. A, 

Amoi^iona: — Coaid. Thome v. Cann, [1895] A. C. 11. 

Reid. Re Pride. Shackoll v. Colnott, [1891] 2 Ch. 135: 

Liquidation Estatea I^urchaso Co. t>. WlUouahby, [18981 

A.C.821 ; TheRipouaty, (1898] P.78 ; Ingle r. Vaughaii- 


Rldley, [1904] 1 Cb. 193. 


Similar acts— Misdescription under Mer- 
chandise Marks Act.] Trade Marks. 


B, Knowledge or Notice, 

884. Condition precedent — Proof of fact.] — 
Craven v, HALLir.EY (1838), cited in 4 M. & W. 
p. 270 ; 7 L. J. Ex., p. 307 ; 160 E. R. 1430. 
Annotation Conid. Thomas v. Connell il838), 4 M. & W 

267. 

385. .] — A verbal statement is not 

receivable in evidence unless made at or about the 
time of an act done, & in order to explain that act ; 
as for instance, if it is offered to explain a person’s 
absence from home, & is made just before or just 
after his departure. But, on the other hand, if a 
fact be proved aliuiide, it is clear that a par- 
ticular person’s knowledge of that fact may be 
proved by his declaration. Such evidence is 
admissible after proof of the fact to which it 
related (Parke, B.). — Thomas v, Connell (1838), 
4 M. & W. 267 ; 1 Horn & H. 197 ; 7 L. J. Ex. 
306 ; 150 E. R. 1429. 

386. For what purposes admissible — To disprove 
alleged collusion between plaintiff & alleged agent.] 

— A blank acceptance is not in itself evidence of 
an authority to the party to whom it is given to 
borrow the amount on the credit & behalf of the 
acceptor, even although it is admitted on the part 
of the acceptor that the money to be raised on the 
security of the bill was to be lent to the acceptor ; 
& however the latter may be liable on the bill at 
the suit of an honest holder, the question on a 
claim for money lent by him to the acceptor, 
will be, whether the money was received by any 
one as the authorised agent of the acceptor in 
that behalf. Letters from the acceptor to the 
drawer, the alleged agent, shown to the lender 
before he advanced the money, admissible in 
evidence on behalf of the latter, & letters from the 
alleged agent to the acceptor, admissible on behalf 
of the acceptor, to disprove the alleged agency. 
The case for deft, being collusion between the 
alleged agent & pltf., pltf. allowed to give evidence 
as to his not knowing the party’s address, until 
his attorney discovered it, to subpoena her. — 
King v. Forbes (Viscountess) (1862), 3 F. & F. 
41, N. P. 

387. What is evidence of notice — Whether 
attestation of document — Without proof of know- 
ledge of contents.] — The having subscribed any 
paper-writing as a witness is not sufficient to 
charge the witness with notice, unless it is proved 
that he knew the contents. — H arding v, Crethobn 
( 1793), 1 Esp. 60, N. P. 

388. Whether execution of deed — Without 

proof of knowledge of contents.] — In the absence 
of evidence to the contrary there is a legal pre- 
sumption that a man knows tlie contents of a deed 
which he executes (Jessel, M.R.). — Re Cooper, 
CooPEii V, Vesey (1882), 20 Ch. I). 611 ; 61 
L. J. Ch. 862 ; 47 L. T. 89 ; 30 W. R. 648, C. A. 
Annotations : — Mentd. Manners v. Mew (1885), 29 Ch. D. 

725 ; Brocklesby v. Temperance Bldg. Soc. (1893), 2 

R. 594 ; Re Ingham, Jones v. Ingham, 11893] 1 Ch. 352 ; 

Re Do Leeiiw, Jakens v. Central Advance & Discoont 

Corpn., U9221 2 Ch. 540. 

Execution of deeds without being read or 
understood as ground of avoidances, see Deeds, 
Vol. XVII., pp. 229 ei seq, 

389 . Newspaper — Advertisement.]. — Evi- 
dence that an advertisement was inserted in a 
country newspaper circulated at the residence of 
a party, is not admissible as proof of notice to the 
party of the facts contained m the advertisement, 
unless it be shown that he took the newspaper in. — 


— Issne having been joined on the 
question of payment under compul- 
sion : — Reid: letters from the attorney 
of the party who had obtained judg- 


ment, threatening to enforoe the same 
In case of nonpa>nnent, was evidence 
of compulsion. — Stranok v , PHSiiAN 
(1849), i Ir. Jur. 84,— IR. 
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n. WlaA evidence of noHoe — 
— Of tide — Con versaWens.l— Where a 
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NoBWicH & Lowestoft Navigation Co. v. 
Thbobaij> (1828), Mood. & M. 161, N. P. 

390, Article.] — Bates v, Hewiitt 

(1866), 4 F. & F. 1023 ; 15 L. T. 366 ; 2 Mar. L. O. 
432, N. P. ; »uh8equent proceedings (1867), L. R. 2 
Q. B. 595. 

391. Whether entry In company’s books — 

Books open to inspection of members.] — (1) Where 
an Act of Parliament constituting a co. a corpn., 
required that certain notices should be given & a 
certain number of pemons should be present at 
a general special meeting ; & it was alleged that 
such notice had not been given, & such number 
of persons were not present at the meeting, when 
a bond to pltf. was executed ; on a plea of non 
cstjacium : — Held : the co. might give in evidence 
such matters as showed a non-compliance with 
the provisions of the statute in that respect, 
although their corporate seal had been affixed to 
the bond by the proper officer. 

(2) The co. were also, by the Act, required to 
keep books for the inspection of every member : — 
Held : those books were not evidence for the co. 
against a stranger, in order to prove, that the pro- 
visions of the Act had not been complied with in 
convening the meeting at which the bond was 
executed. — Hill v, Manchester & Sai.ford 
Water Works Co. (1833), 6 B. & Ad. 866 ; 2 
Nev.&M. K. B. 673; 3 L. J. K. B. 19 ; 110 E. R. 
1011. 

Annotations : — Oeneratty, Mentd. Mofltayer v. Big'srs (1834), 

4 Tyr. 466 ; Priuco of Wales Abscg. v. Harding (1868), 

E. B. & E. 183 ; Young v. Brompton, etc. Waterworks Co. 

(1861), 1 B. &S. 675. 

As against directors .] — See Com- 
panies, Vol. IX., pp. 460, 470, Nos. 3069-3072. 

Whether resolution of board of directors.] — 

See Companies, Vol. IX., pp. 282, 283, Nos. 
1743-1740. 

Allotment of shares unknown to 

director.] — See Companies, Vol. IX., pp. 451, 452. 

392. Lloyd’s Shipping List — As against 

underwriter.] — The Shipping List at Lloyd’s, 
stating the time of a vessel’s sailing, is primd facie 
evidence against an underwriter as to what it 
contains, as the underwriter must be presumed to 
have a knowledge of its contents, from having 
access to it in the course of his business. — 
Mackintosh v. Marshali. (1843), 11 M. & W. 116 ; 
12 L. J. Ex. 337 ; 6 L. T. 581 ; 152 E. R. 739. 
Annotation,: — Mentd. Bates v, Hewitt (1867), L. R, 2 Q. B. 

595. 

393. Presence of agent & traffic manager 

of carriers when evidence of custom given.] — In 

an action for money had & received to recover back 
charges alleged to have been improperly made on 
pltf., evidence was tendered at the trial, & re- 
ceived, to show that mercantile houses were in the 
habit of dispatching to the railway packed parcels ; 
that is, parcels containing numbers of different 
parcels of different kinds of goods, & sent from & 
to different persons ; that these packed parcels 
were so packed by these mercantile houses for the 
accommodation of their own customers &> friends, 
& that these facts were well known in the trade, 
& inferentially to the railway co., but that a lower 
charge was made for them than for parcels packed 
in the same manner by pltf., who was a carrier, 
& who collected & packed parcels of the same sort 
in the way of his business. The agent & the 
traffic manager of defts. had been present as 
parties at a reference where acts of this sort were 
proved in their hearing : — Held : evidence of 


their having been so present was properly admis- 
sible as part of the proof that defts. were informed 
& knew of the habits & practices of the mercantile 
Houses & knowingly charged pltf. a higher rate 
than was demanded of other persons for the carriage 
of like packed parcels of goods carried under the 
like circumstances. — Great Western Ry. Co. v, 
Sutton (1869), L. R. 4 H. L. 226 ; 38 L. J. Ex. 177 ; 
22 L. T. 43 ; 33 J. P. 820 ; 18 W. R. 92, H. L. ; 
affg, S. C. sub nom. Sutton v. Great Western 
Ry. Co. (1865), 3 H. & 0. 800, Ex. Ch. 

Annotations : — Mentd. L. & N. W. Ry. v. Evorshod (1878), 
8 App. Caa. 1029 ; Denaby Main Colliery Co. v. M. S. & L. 
Ry. (1885), 11 App. Cos. 97 ; London Assocn. of Ship- 
owners & Brokers v. London & India Hooka Joint Com- 
mittee, [1892] 3 Ch. 242 : Oossflold v. Mauchoater Ship 
Canal Co. (1903), 19 T. L. R. 398 ; Stone v. Mid. Ky., 
[19031 1 K. B. 741 ; Taylor v. Met. Ry.. [1906] 2 K, B. 
55 ; Clarke v. West Ham Corpn., [1909J 2 K. B. 858 ; 
Maakolle. Horner, [1915] 3 K. B. 100. 

394. Whether evidence of usage sufficient.] 

— Wliero a custom of trade is relied upon to prevent 
property passing to the trustee of a bkpt. imder 
Bkpey. Act, 1869 (c. 71), s. 15 (5), the alleged 
custom must be proved to have existed so long 
& to have been so extensively actijd upon that 
the ordinary creditors of the bkpt. in his trade 
may he reasonably presumed to have known it. 

The trustee under the bkpey. of an hotel- 
keeper claimed the furniture in the hotel as being 
in the order &> disposition of the bkpt. as reputed 
owner. The furniture had boon supplied shortly 
before the bkpey. uuder an agreement that it 
should be paid for by instalments & should remain 
the property of the vendor until tlie last instal- 
ment had been paid, & meanwhile should only 
be hired by the bkpt. 

The vendors alleged such a notorious custom 
of luring fxirniture as would prevent the doctrine 
of reputed ownership applying, & adduced tho 
evidence of upholsterei*s to that c4fcct. ‘The 
witnesses were not cross-examined & no counter- 
evidence was adduced : — Held: (1) the existence 
of the alleged custom had not been so often proved 
in the Ct. of Bkpey. that tho ct. ought to take 
judicial notice of it; (2) the evidence in this 
particular case was defective because it only i)rovo 
the general practice of furniture dealers in supply- 
ing goods under such an agreement as the present, 
& did not sufficiently prove tliat tho ordinary 
creditors of an hotel-ke(iper were likely to know it. 
— He Matthews, Ex p. Powell (1875), 1 Ch. B. 
601 ; 45 L. J. Bey. 100 ; 31 L. T. 221 ; 21 W. K. 
378, C. A. 

Annotations : — -As to (1 ) Refd. lie Blanshard, Ex p. Hatt^irsloy 
(1878), 8 Ch. D, 601 ; Crawocmr v. Halt«r (1881), 18 Ch. D. 
30 ; Moult V. Halllday (1^97), 46 W. R. 318 ; lie Tabor, 
Exp. Cork, [1920] 1 K. B. 808. 

SeCf generally, Custom & Usaoes, Vol. XVII., 
p. 38. 

395 , Conditions incorporated In deposit 

note.] — Deft, was a keeper of a repository for tho 
sale on commission of horses & carriages. Pltf. 
delivered to him a waggonette to bo sold, & took 
from liim a printed form which contained a receipt 
for the waggonette, followed by the words, “ sub- 
ject to the conditions as exhibited upon the 
premises.” By one of the conditions exhibited 
upon the premises deft, had power U) sell any 
properiy sent to their repository which remained 
over one month, unless all expenses were previously 
paid. Pltf. did not read this receipt but put it in 
his pocket without noticing it. Deft, having sold 
tho waggonette in tho exercise of the power of 
sale in the conditions, pltf. brought an action 


party charged deft, with notice of his 
title, &; evidence was eulducod of 
several oonversations in which notice 
was distinctly proved to have been 


given to deft. : — Held : those con- 
versations were admissible in ovidenco, 
although not partioularly meutloued 
in the Dill, as tho fact of uotloe, Sc not 


any particular conversation, was tho 
point in issue. — B auxiiaut v. PATrsn- 
sox (1850), I Gr. 459.— CAN. 

F 2 
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to recover its value, & at the trial the jury, having 
been directed that the question was wliether deft, 
had or had not given pltf. reasonable notice of 
the conditions, found a verdict for liiin : — Held : 
the jury had been misdirected, for the condition 
was not unreasonable, having regard to the 
circumstances, there was nothing to take the case 
out of the general rule that if a document in a 
common form is delivered by one of two contracting 
parties to & accepted without objection by the 
other, it is binding upon him, whether he informs 
liimself of its contents or not. — -W atkins v. 
IIYMIJ.1. (1883), 10 Q. 11. D. 178 ; 52 L. .1. Q. B. 
121 ; 48 L. T. 42(; ; 47 J. P. 357 ; 31 W. K. 337. 
Annolatiom : — Consd. Millar v. Toulmin (1880), 2 T. L. R. 
707 ; Hooper v. KuriicHS Ry. (1907), 23 T. L.. R. 451 ; 
Walls V. Centaur Co. (1021), 120 L. T. 242. Refd. Wood- 

f ate V, (i. W. Ry. (1884). 51 L. T. 820 ; Do Clermont & 
lomior V. General Steam Navitfatlou Co. (1801). 7 T. L. K. 
187 ; Howeroft & Watkins v. l*erkins (1000), 10 T. L. R. 
217 ; The Stella,, 1 1000] P. 101 ; Marriott v. Yeoward, 
llOOO] 2 K. 1). 087 ; Cooke v. Wilson (1015), 85 L. J. K. B. 
888 ; B. & Y. Ry. v. Swann, [1010] 1 K. B. 203 ; Giband 
V. U. K. Ry., 11020] 3 K. B. 080 ; Nunan v. Southern Ry^ 
(1023), 130 L. T. 131. 

,] — Sec, also^ C^URaKH.s, Vol. VIII., 

pp. 129, 130, Nos. 801-8(50. 

Conditions Incorporated in ticket.] — See 

Caruieus, Vol. VIll., i)p. 103 el scq.^ 127, 128, 
Nos. 855-857. 

396. Label on goods sold.] — On an in- 

formation before justices, under Sale of Food 
Drugs Act, 1875 (c. 03), s. 0, for selling an article 
of food not of the nature, substance, & (juality 
demanded, defts. i*elied on a written warranty from 
their vendor. Thie article demanded was black- 
berry jelly, &. th<ire was a label on the jar in which 
it was sold with the words, “ Finest Quality 
Blackberry Jelly, Preparcid from the choicest 
fruit of the season & fruit juice.” Tiie analyst 
certified that the sample contained at least 
2 X)er cent, of apjde pulp, he stated in evidence 
that ho believed that tJie sample consisted of 
two-thirds apple one-tliird blackberry. Evi- 
dence was given for defts. that the jelly was sold 
ns it was j)urcha8cd, & that tliey bad no reason 
to believe it to be otheiwise than as demanded. 
The justices, however found that dcjfts. were aware 
that the contents of the jar were not of the nature, 
substance, & quality demanded, A- tliat they had 
reason to believe that the article was olliorwise than 
as demanded when thr^y sold it : — Held : except 
for the label there was no evidence of defts.’ 
knowledge of the contents of the jar, & the label 
was not sufficient evidence to siqiport the finding 
of the justices that defts. liad reason to believe 
that article was otherwise than as demanded. — 
BliAYDON UO-OPKRATIVE SOCH^TY r. VOUNG 

(1916), 80 E. J. K. B. 417 ; 115 E. T. 827 ; 80 
J. P. 451 ; (51 Hoi. Jo. 57 ; 14 E. (J. K. 1119 ; 25 
Cox, C. 0. 580, I), C. 

See, yeneraUy, Hare of Goods. 

397. Condition on sold note.] — A 

traveller for defts. saw pltf,, a builder, ik> showed 
him a specification c.)f ^^ariou8 kinds of timber 
which defts. had on offer for sale. Ifitf. marked 
some items that he wished to buy, & tlie traveller 
said he might have them. Next tlay tlie traveller 
delivered to pltf. a sold note stating the transaction, 
but bearing m small print along one side the words ; 
” Goods are sold subject to tlieir being on hand 
& at libei*ty when the order readies the head 
office.” Pltf. denied that ho ever saw this con- 
dition, theiY) was evidence as to the difficulty 
of reading it. Some of the items of timber not 
liaving been delivered, pltf. sued for damages for 


breach of the' oral agreement in the county ct., & 
defts. relied in defence on the condition, or, in 
the alternative, on a custom of the trade corre- 
sponding to the condition. The county ct. judge 
gave judgment in favour of pltf., holding, that the 
alleged custom was not proved, & secondly, that 
jiltf. never saw the condition, & that an ordinary 
business man acting with ordinary care might 
be excused for not doing so : — Held : (1 ) there was 
evidence to suppoit the county ct. judge’s finding ; 
(2) as the sold note contained a condition not 
part of the original verbal contract & not assented 
to by pltf., it was not a proper memorandum in 
writing of the agreement between the parties, 
pltf. was entitled to succeed on the oral contract, 
the defence that there was no sufficient memorandum 
in writing of the agreement not having been 
pleaded. — R oe v. Naylor (B. A.), Etd. (1918), 87 
E. J. K. B. 958 ; 119 E. T. 359, G. A. 

Annotations : — -As to (2) Refd. Walls v. Gontaur Co. (1921), 

120 Jj. T. 242. Generally, Mentd. The Luua, [1920] 22 ; 

Armour tJ. WaUord (London), [1921] 3 K. B. 473. 

See, generally. Sale of Goods. 

398. Whether evidence of rumour.] — 

lOvidence of the fact of a rumour is no evidence of 
the knowledge of a particular individual & is 
not within any of the exceptions to the rule which 
excludes the reception of hearsay evidence. — 
U. V. Gunnell (1886), 55 E. T. 786 ; 51 J. P. 
279 ; 3 T. E. R. 209 ; 16 Cox, C. C. 151, 0. C. R. 

399. Of insanity — Conduct of party 

alleged to be insane.] — Upon tlie trial of an 
action for the recovery of a sum of money paid 
as a deposit on the purchase of an estate, upon 
the ground that pltf. was, at the time of the trans- 
action a lunatic, & incapabhi of contracting, 
which deft, knew, the sole issue being whether at 
the time of such transaction deft, knew the fact 
of pltf.’s insanity : — Held : the conduct of jiltf., 
upon various occasions, both before & after the 
date of the transaction was admissible in evidence 
to show tliat pltf.’s malady was of such a character 
as would make itself apparent to deft, at the time 
he was dealing with him. — B eavan v. M‘ Donnell 
( 1854), 10 Exch. 184 ; 2 C. E. R. 1292 ; 23 E. J. Ex. 
326 ; 156 E. R. 407. 

4J0. General reputation.] — Evidence 

of the general reputation of the insanity of a 
ptTson, in the neighbourhood in which he resided, 
is inadmissible to prove that a person was cognisant 
of that fact. — G reenslade v. Daiu^ (1855), 20 
Beav. 284 ; 24 E. J. Ch. 490 ; 1 Jur. N. S. 294 ; 3 
W. R. 220 ; 52 E. R. 612. 

Evidence of knowledge of dangerous propensity 
of animal.]— Nec Animals, Vol. II., pp. 244 ct seq. 

Knowledge of illegal or Immoral purpose of 
contract.] — Sec Contract, Vol. XII., pp. 275 et seq. 

Notice of acts of bankruptcy or of insolvency.]— 
Sec Bankruptcy, Vol. V., pp. 919 et seq. 

Evidence of knowledge given in former proceed- 
ing^.] — See No. 2051, post. 

In criminal proceedings.] — See, generally, 
Criminal Eaw, Vol. XIV., pp. 374, 375. 

Altering forged document.] — See Criminal 

\jAW, Vol. XIV., i)p. 387, 388, Nos. 4072-4093 ; 
Vol. XV., pp. 1009, 1070. 


C. Fraud. 

401. Declarations — Before execution of deed 
impeached.] — Declarations of a party to a deed 
previous to the execution admit^d in support of 
the deed against imputations of fraud : declarations 
subsequent, impeaching the deed, were rejected. — 
CONOLLY V, Howe (Eord) (1800), 5 Ves. 700 ; 
31 E. IE 813, L. 0. 
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402. After execution of deed impeached.] 

— CoNOLLY V, Howe (Lord), No. 401, a7iie. 

403 . By bankrupt — Before issuing of com- 

mission.] — Declarations made by a bkpt. before 
& after the issuing of a commission against him 
arc inadmissible to show that it was founded in 
fraud. — Lloyd v. Heathcote (1820), 2 Brod. & 
Bing. 388 ; 5 Moore, 0. P. 129 ; 129 K. 11. 1017. 
Annotations: — Mentd. Harvey v. Rams bottom (1822), 1 

B. & C. 55 ; Fisher Boucher (1830), 10 B. & G. 705 ; 

BeJcher v. Gummovv (1847), 9 Q. B. 873 ; Phillips v. 

Naylor (1858), 3 H. & N. 14. 

404. After issuing of commission.] — 

Lloyd v. Heathcote, No. 403, ante* 

405. Other false statements.] — In an 

action for false representation, other false state- 
ments tiian those held may be proved & considered 
by the jury, with reference to the question whether 
those laid were made fraudulently. — Huntingford 
V. Massey (1859), 1 F. & F. (190, N. I». 

406. By party alleged to be party to fraud.] 

■ — In an action of trover against the assignees of 
a bkpt., it appeared that the goods had been 
assigned by the bkpt. to B., wdio signed them to 
C., to whom the purcliase-money as wiis contended, 
was advanced by pltf., to whom C. subsequently 
transferred the goods by bill of sale. In order 
to show that these transactions were fictitious, 
certain evidence was adduced [for the defence] 
<fc a question was asked, whether C. had not made 
a claim to these goods after the bkpey : — Held : 
the question could properly be asked, as the claim 
W’as an act done by one of the parties to the alleged 
fraud. — Ford v. Elliott (1819), 4 Exch. 78 ; 18 
L. .1. Ex. 417 ; 154 E. It. 1132. 

407. Acts — Similar fraudulent acts — Allegation 
of conspiracy.] — In case, for giving a false cha- 
racter, it is evidence against deft., that he recom- 
mended the person trusted, to another person 

wdio w^as called as a witness. Beal ik Til.\t(tier 

(1800), 3 Esp. 194, N. P. 

408. Other fraudulent acts — Forgeries in 

support of false declaration.] — WJiere a person is 
indicted for having made a false declaration as to 
a lire having taken place at his liouse, o^ddence may 
be given, that, with the declaration, lie sent a 
certificate, which stated tlie fire to have occurred, 

that the signatures to that certificate are all 
forgeries, as tliis evidence may go to show that 
the declaratioji was wilfully false. — li. Boynes 
(1843), 1 Car. & Kir. 95. 


409. Of party alleged to be party to fraud.] 

— In an action upon Distress for Bent Act, 1737 
(c. 19), s. 3, against a deft., for aiding & assisting 
a tenant in removing & concealing his cattle, to 
hinder the landlord from distraining, the acts <fc 
orders of the tenant are admissible evidence of his 
own fraud, &: of knowledge on the part of deft,, 
if by other evidence he is proved to have contributed 
to the facility ot it ; & circumstances of suspicion 
may be laid before the jury, to prove such a 
fraudulent co-operation as the legislature con- 
templated. — Stanley v. Wharton (1822), 10 
Price, 138; 147 E. B. 208. 

410. Publication of advertisements.] 

— Where deft, was charged with a fraudulent 
design to induce x>ltf. to build some houses upon 
the credit of his son, evidenct^ was given that 
deft, had rej^resented that lie & his son wore 
entitled to receive some monr^y from America, 
& that the Stamford. Mercury contained an 
advertisement, which required them to go to a 
certain i)lace to receive tlie legacy :—TIeld : a 
copy of the “ Stamford Mercury ” of a date which 
corresponded with tJie time when tiie representa- 
tions were made, & which contained such an 
advertisement w^as receivable in evidence. — 
Lucas v. Godwin (1837), 3 Bing. N. C. 737 ; 3 
Hodg. 114 ; 1 Scott, 502 ; G L. J. C. P. 205 ; 132 
E. B. 595. 

Annotaiions : — Mentd. Lamprell v. Billericay Union Grdns. 

(1849), 3 Exch. 283 ; Dakhiu v. Leo, (1910] 1 K. B.56G. 

411. Fraudulent intention — As evidence of 

deceit.]-— -It is said in this case that defts. intended 
to deceive, not that tJie goods were calculated 
even innocently if) deceive, but that tliero was 
a fraudulent intention on the part of defts. That 
is a mat (‘rial fact wliich would be w^eighed duly 
& to wliicli no doubt groat w^eight w'ould be 
attached by any ci. if it were established, because 
no ct. wo\ild be astut-e wlien they discovered an 
intention to deceive, in coming to ih(i conclusion 
that a dishonest deft, had been unsuccessful in his 
fraudulent design. Wlien oric'e you establish the 
int(*nt to df'ceive, it is only a sliort step l-o proving 
that thfi intent has been successful, but still it is 
a step, even thougli a short stej). To any such 
cliarge there must be, liowever, two conditions. 
The first is that it ought to be plead(‘d explicitly 
so as to give deft, an oj)i)ortuuity of rebutting the 
accusation of intent. 4410 stjcond is that it must 


PART 11. SECT. 3, SUB-SECT. 6.— C. 

402 i. Declarations — After execution 
of deed impeached.] — AVhero a party 
filed a bill to sot aside a deed on the 
jfTourid of fraud : — Held : evidence of 
particular acts of fraud, althouiarb not 
oharprod in the bill, was admissible. — 
Wright v. Hendki^sox (1845), 1 O. S. 
6.56.— CAN. 

406 i. By party alleged to he 

party to fraud.] — B., who was largely 
Indebted, & had several suits pendiug 
against him, transferred all his property 
to pltf. & took as payment pltf.’s 
pro^sHory notes payable in five 
years, without soourity. In an action 
brought by pltf. against a creditor of 
B. : — Held : the value of pltf.’s notes 
in the market, & his probable moans 
of paying them, was relevant testimony 
to show that the transfer was fraudulent, 
made to defraud B.’s creditors. 
In order to establish fraud in the 
transfer, declarations & admissions by 
B., both before & after the transfer, as 
to the grenoral state of his business & 
the value of the property transferred, 
wore admissible In evidence on the part 
of deft. — Lawtox V . Tarratt (1858), 
4 All. 1.— CAN. 

40611 . . 1 — Shannons. Gore 


District Mutual Fire Ixhuranoe tJo. 
(187.5), 37 U. G. It. 380.— CAN. 

o. Acts — Siruilar fraudulent nets.] 
— -Evidence of other similar rox)re- 
sentatioiiH nuido by deft, to persons 
other than pltf. under similar circum- 
stances & with the object of inducing 
those x)erHon8 to act in the same way, 
is admissible on the question of intent, 
& to rebut a possible defence of acci- 
dent or inadvertence. Qu. : wbetiicr 
such ovidonoo would bo admissible if 
counsel for deft, admits that the 
representations, if they were In fact 
made, wore fraudulent Sc false. — 
Lamb v. Joiixhon (1914), 15 S. K. N. 

65.— AUS. 

411 i. Fraudulent intention — -As evi- 
dence of deceit.] — A trader being in 
debt made a voluntary settlement of 
all his property except Ills stock In 
trade & book-debts. Ho afterwards 
paid oflf the existing debt by moans of 
money advanced by the same creditor, 
& such further debt remained unpaid 
when he became insolvent. In a suit 
by the official & trade assignees to sot 
aside such settlement : — Held : evi- 
dence was admissible of a conversation 
by the settlor some time prior to the 
settlement showing a fraudulent intent, 
though it was in respect of an intended 


settlement of a somewhat dllTcrcnt 
character, & was not jmt in Issue by 
the bill. — Goodman v. Boulton (1868), 
5 W. W. & A’B. 86.- AUS. 

p. — ' - Of plaintiff.] — Where the 
questlou In Issue was whether pltf. 
had fraudulently set tiro to a house in 
wliich he lived, evidence that ho had 
given a bill of sale of his furniture, & 
subsequently itisiircd It & claimed the 
insurance after the tire, is relevant, 
being an act of pltf. tending to show a 
motive for the dostructiou of tho 
house. — Whelan v. Wetmork (1857), 
3 All. 482.— CAN. 

q. d: arbitrators .] — 

WiDDKU V. Buffalo & Lake Huron 
Uv. Go. (1865), 24 IJ, C. U. 222.— CAN. 

r. .] — When there was 

much evidouoo of fraud, misropro- 
sonttttlon. Sc defloieat value : — Held : 
such evidence was not to bo regarded, 
miless it went also to llx tho vendor 
with a knowledge or belief of such 
insufficient value, in which ease it 
would be evidence of fraud. — Pike 
V. ViGKRS (1839), 2 Dr. & Wal. 252.— 
IH. 

a. Fraud of married woman — 
Actual fraud.] — To charge a fund sub- 
ject to a general power of appointment 
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Cm D.. E. iSc F, ; avh-aecia. fl, 7 8, A,] 

be proved by evidence (Lokd L>oitEi3URN, C.)* — 
Ash (Claudius), Hons & Cf)., I.td. v. Invicta 
MANUFACmJIlING Oo., IvTD. (1912), 29 R. P. 0. 
466, H. L. 

See, generally. Misrepresentation & Fraud. 

Representations made without reasonable grounds 
for belief.] — See Misrepresentation & Fraud. 

In connection with offences under Weights Sc 
Measures Act, 1878.] — See Food & Drugs. 

D. Malice, 

412. Assault — Evidence of former assaults — 
In aggravation of damages.] — In an action for 
damages for an assault against several persons, 
evidence admitted of two previous assaults on the 
pursuer by one of the defendei-s, probably to 
show malice premeditation in that particular 
defender. 

It certainly startled an English lawyer that 
evidence should have been admitted at such length 
of the previous assaults in 1798 & 1802, to wliich 
th(i judgment had no relation, at which all the 
parties were not presemt. Rut such evidence 
might liave been admitted to show malice 
premeditation in (I., the only applt. present at 
th(^ fornu^r assaults (Lord Eld< )N, ( ).). — M acdonell 
V, Macdonald (1813), 2 Dow, 00; .3 E. R. 789, 
H. L. 

Annoiaiion : — Mentd. lloadorson & Brown v. Malcolm 
(1814), 2 Dow. 285. 

Aggravation of damages in tort generally, see 
Damages, Vol. XVII., pp. 122 ei aeq. 

413. Trespass — Evidence of subsequent charge 
brought by one defendant.] — In an ac^tion of tres- 
pass against five* for breaking into pltf.’s house, 
in which defts. have paid money into ct., pltf. 
cannot go into j)roof, as evidence of rnalitre, that, 
nine months after the trespass, one of defts. 
indicted liim for perjury. — Newton v, IIolford 
(1844), 1 Car. iV Kir. r337. 

In actions for libei or slanders.] — Sec Libel 4 fc 

Hr^ANDER. 

In actions for trade libel or slander of title.] -- 

See Trade & Trade Unions. 

In actions for malicious prosecution.] — See 

MAJ.ICIOUS Prosecution. 

In proceedings for malicious damage to property.] 

— *SVc Criminal Law, Vol. XV., pp. 1020 ct seq. 

F. Bona fides. 

As evidence of reasonable & probable cause — As 
defence to action for false imprisonment.] — See 

'I'RESPASS. 

As defence to action for malicious prosecu- 
tion.] — See Maijcjous Prosecution. 

Belief in authority to sign author’s name.] — See 

CiDMiNAL Law, Vol. XV., pp. 1048, 1049, Nos. 
11,822-11,830. 

Belief in truth of libel.] — See Libel & Slander. 
Belief in truth of representation.] — See Com- 
panies, Vol. IX., pp. 113, 114, 124 ct aeq,. Nos. 
636-644, 638-650 ; Misrepresentation & FiiAUD. 

Claim by insured against insurers.] — See Insur- 
ance. 


In petition for divorce or Judicial separation.]— 

See Husband & Wife. 

Of voidable conveyances.] — See Fraudulent & 
Voidable Conveyances. 

Bond tide transactions of bankrupt.] — See 

Bankruptcy, Vol. V., pp. 907 et aeq, 

F, Insanity, 

See, generally. Executors, Lunatics, Wiu^. 


Sub-sect. 0. — Bodily Feelings. 

414. As evidenced by declarations.] — Aveson 

V, Kinnaird (Lord), No. 686, poat, 

415. Distinguished from declarations as to 

cause of feeling — Accident to workman.] — A work- 
man became Dl & died a week afterwards. His 
wife & another man swore that he told them that 
his illness was caused by an accident in his em- 
ployment. In spite of objections the county ct. 
judge admitted these statements & made an 
award in favour of the widow. The employers 
appealed on the ground that there was no evidence 
that there had been an “ accident arising out of 
. . . the man’s employment ” beyond deceased’s 
own statements, which they contended were 
improperly admitted as evidence : — Held : state- 
ments made in the absence of his employer, by a 
deceased man, as to his bodily or mental feelings 
are admissible, but those made as to the cause 
of his illness are not admissible in evidence. — 
(liLBEY V. (5 heat Western Ry. Co. (1910), 102 
L. T. 202 ; 3 B. W. 0. 0. 135, C. A. 

Annotations: — Folld. Amys v. Barton, [1912] 1 K. B. 40 ; 

Sharp V. Loddlngtou Ironstone Co. (1924), 17 B. W. C. O. 

171. 

416. .] — Upon a claim for com- 

pensation under the Workmen’s Compensation 
Act, 1900 (c. 68), it appeared that on Oct. 18 a 
workman employed by a farmer as engine-driver 
was driving the engine of his master’s threshing 
machine while tliresliing wheat in a field. It was 
suggested that while so employed he was stung 
in the leg by a wasp. There was evidence that his 
fellow worlanen had seen a few wasps close to the 
engine & that there were none about elsewhere. 
The workman did not complain of being stung at 
the time. On the next Sc the following days he 
complained of being drowsy & having pain in his 
leg, & that he was unfit for work, but he continued 
tD work until Oct. 27, when he came home very 
ill. The doctor saw him on Oct. 28 <fe 29, & found 
him suffering from blood poisoning. On the latter 
day the workman made a statement to the doctor, 
in the presence of his wife, tlxat his bad leg was 
caused by the sting of a wasp on Oct. 18. He died 
on Nov. 1 . His widow claimed compensation : — 
Held : the statement of the deceased workman 
of the cause of his illness was not admissible. — 
Amys V. Barton, [1912] 1 K. B. 40 ; 81 L. J. K. B. 
65 ; 106 L. T. 619 ; 28 T. L. R. 29 ; 6 B. W. 0. 0. 
117, C. A. 

Annotations : — ^Folld. Sharp v. Loddlngton Ironstone Co. 

(1924), 17 B. W. O. O. 171. Raid. Tucker v, Oldbury 

U, D. C. (1912), 106 L. T. 669 ; Bearo v. Garrod (1916), 

113 L. T. 673. 


by a married woman, w’ith pay- 
ment of hor debts, it 1 b necessary to 
establish actual fraud against her. — 
London Oiiartbubd Bank v. Lkm- 
raifeRE (1870), 1 V. II. 191.— AUS. 


t- ’ .]-~If a wife obtains credit 

as tbe nominal ownor of a business 
wMoh her husband founded, super- 
vised, Sc made over to hor In her name 


without any consideration being paid 
by the wife, these oiroumstanoes are 
evidence of fraud in an action brought 
by the wife to retain the property 
thus fraudulently acquired against 
the creditors. — W est v, Ambs Holden 
& Oo. (1897), 3 Terr. L. JX, 17.— CAN, 

a. Neoesaitv for pUaAing ,} — ^In an 
action of ejeotment deft, pleaded an 


equitable plea setting out certain deeds 
as the links in his title. At the trial 

S ltf. sought to attack one of these 
eeds on tho ground that it was without 
consideration Sc a fraud on third 
parties ; — Held : pltf. should have 

replied, alleging the fraud, Sc not having 
80 pieced could not adduce it in 
evidence. — Kinnear e. Harrison 
(1870), 8 N. S. R. 78.— CAN. 



Part I L— Admissibility op Evidence. 


71 


417 , — Deceased workman 

was employed as a navvy di'eman by applts., &> 
part of his duty was to clean a hurricane lamp. 
On Dec. 6, 1923, he started work as usual at 
6.30 a.m., according to the evidence given by 
M., a fellow workman, while at breakfast, at 8.30, 
he showed M. a finger of his right hand on which 
there was a nick of skin which had been cleaned, 
the rest of his hand being very dirty Sc ohy. 
Thereupon M. went Sc looked at the lamp. Sc 
found that part of the glass was broken Sc had a 
sharp edge. Septic poisoning was set up. Sc 
on Dec. 7 deceased did not go to his work. Sc died 
on Dec. 22. An inquest was held on Dec. 24, 
at which applts. were represented by a solr. 
Statutory notice of the accident was not given 
until after the death of deceased. At the hearing 
of the application by the widow for compensation, 
a doctor, called on her behalf, said on cross- 
examination, “ I asked deceased liow he got cut, 
he told me he had cut himself on his bicycle 
lamp.’* The county ct. judge held that this 
statement was inadmissible. Sc that the fair 
inference from the evidence was that the cut on 
the finger was caused by the broken hurricane 
lamp which deceased was cleaning, & that the 
accident arose out of. Sc in the course of, the 
employment. Further, ho held that no pre- 
judice had been caused to the employers by want 
of notice. Sc that there was reasonable cause for its 
absence. Sc ho made an awai‘d : — Held: (1) the 
evidence of the doctor, elicited on cross-examina- 
tion, which related to the cause of the accident, was 
inadmissible ; (2) there was sufficient evidence to 
justify the finding that appet. had discharged the 
071V3 of showing that the employers liad not boon 
prejudiced by want of notice. — Shari* v. Lou- 
DiNGTON Ironstone Co., Ltd. (1921), 17 B. W, C. 0. 
171, C. A. 

See, generally, Master Sc Servant. 


SuB-SEOT. 7. — Personal C’iiauacteristics 
and Habits. 

418. Resemblance to parent.] — Slinosby v, 
A.-a. (1916), 33 T. L. R. 120, H. L. 

Annotations : — Mentd. A.-G. v. Cory, Kennard v. Cory (1919), 

88 L. J. Ch. 410 ; Rutter v. Rutter, [1921] I*. 130 ; La 

Compaiila Martiartu v. Royal Excliango Aseco. Corpn. 

(1923), 92 L. J. K. B. 540. 

419. .] — Kvidenco of facial resemblance 

between petitioner Sc a cliild, whose paternity is 
in dispute, is admissible, but should be given little, 
if any, weight. — Russell v. Russell Sc Mayer 
(1923), 129 L. T. 1.51 ; 39 T. L. R. 287 ; on appeal, 
[1924JP. 1,0. A.; [1924 J A. 0. 687, 11. L. 

Annotations : — Mentd. Andrews v. Andrews & Chalmers 

(1924), 40 T. L. R. 873 ; Brown v. Leech (1924), 88 

J. P. 208 ; Farman v. Farman (1924), 40 T. L. R. 823. 

420. Habit of teasing horses — Probable cause 
of death by kick of horse.] — Deceased workman, 
who was employed as a stable boy by resps., was 
found in their stable in a dying condition suffering 
from a kick behind the ear from one of their 
horses. There was no direct evidence as to how 
the accident happened. There was evidence that 
when the boy was found he was clutching in his 
hand a halter ; that at the time when the accident 
happened the boy had nothing to do with the 
halter Sc had nothing to do in the stable ; Sc that 
the horse was a quiet horse. There was evidence 
that the foreman of the resps.’ yard had some 


PART II. SECT 8, SUB-SECT. 7. 

b. Assault — Qywrrtlsome disposi- 
tion of party. l—In an action for 
damages for assault, It is Incompetent 


time previously had occasion to speak to the boy 
about liitting the horses with a halter Sc teasing 
them. The county ct. judge held that the boy 
must have done something to the horse, which 
was a quiet one, to make it kick out, & that at the 
time of the accident the boy’s duties in the stable 
were over, Sc accordingly that the accident did not 
arise out of his employment : — Held : evidence as 
to the previous haoits of the boy with regard to 
hitting Sc teasing the horses was admissible. 

Wherever an inquiry has to be made into the 
cause of death of a person. Sc, there being no direct 
evidence, recourse must be had to circumstantial 
evidence any evidence as to the habits Sc ordinary 
doings of deceased which may contribute to the 
circmnstanccs by throwing light upon the pro- 
bable cause of death is admissible, even in the case 
of a prosecution for murder (Phillimore, L..T.). — 
Joy V. Phillips, Mills Sc Co., Ltd., [1916] 1 
K. B. 849 ; 85 L. J. K. B. 770 ; 114 L. T. 577 ; 
9 B. W. C. C. 242, C. A. 

In criminal proceedings — Character of accused.] 

— See Criminal i^w, Vol. XIV., pp. 361 et seq. 

Habitual criminal.] — See Crim:inal Law, 

Vol. XIV., pp. 481 ei seq. 


Sub -SECT. 8. — Similar Facts, 

A. To prove Occurrenoe or Existence of Main 
Fact. 

421. General rule.] — (1) The rule as to con- 
fining the evidence to that which is relevant Sc 
pertinent to the issue, is one of great importance, 
not only as regards the particular case, but also 
with reference to saving the time of the ct., Sc 
preventing the minds of the jury from being drawn 
away from the real i)oint they liave to decide 
(WiLLES, J.). 

(2) Does the fact of a person having once or 
many times in his life done a particular act in a 
particular way make it more probable that ho has 
done the same thing in the samt? way upon another 
Sc different occasion ? To admit such speculative 
evidence would be fraught with great danger. 
Where, indeed, tlie question is one of guilty know- 
ledge, as in tlio case of a charge of uttering base 
coin or forged notes, such evidence is received as 
Landing to establish a necessary ingredient in the 
crime. But I am not aware of any other instance. 
If such evidence was held admissible, it would bo 
difficult to say that deft, might not in any case 
where the question was whether or not there had 
been a sale of goods on credit, call witnesses to 
prove that pltf. had dealt with other persona upon 
a certain credit ; or, in an action for an assaidt, 
that pltf. might not give evidence of former 
assaults committed by deft, upon other persons 
or upon other persons of a particular class, for the 
pui’pose of showing that he was a quarrelsome 
individual, Sc therefore that it was highly probable 
that the paiiicular charge of assault was well 
founded. The extent to which this sort of thing 
might be carried is inconceivable. The only 
ground upon which it could at all be suggested 
that such an inquiry could bo permitted on cross- 
examination, would be, that it was a means of 
testing the credit of the witness or the accuracy 
of hw memory. But I doubt even that 
(WiLUES, J.). — Hollingham V. Head (1858), 4 
0. B. N. S. 388 ; 27 L. J. 0. P. 241 ; 4 Jur. N. S. 

in an action of damafiros for assault to 
ask if pursuer Is quarrelsomo. — 
Bannkrman V. Fkxwioks (1817), 1 
Murr. 252.-H500T. 


to prove defender notoriously quarrel- 
some. H ADDA WAT 1 ?, GODDABD (1816), 

1 Murr. 148. — SCOT. 

Q, competent 
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Evidence. 


Sect, 3 . — Facia which may he proved: Suh-aecf, S, 

379 ; a W. R. 442 ; 140 E. R. 1135 ; S7ih nom. 
Hothingham V. Head, 31 L. T. O. 8. 85. 

ArmotaHomi to (2) Reid. Balllio Jay (1859), 7 W. R. 

283 ; Rew v. Hutcliins (1801), IOC. B. N. S. 829 ; Howara 

V. Bheward (1806), L. K, 2 C. P. 148. 

422. Ownership of, or rights over land — Acts 
of ownership or rights exercised over part — Waste 
of manor.] — Acts exercised in assertion of right 
upon one part of a wa.ste, are admissible in evidence 
against occupiers of another part of the same waste. 
— Bryan d. Child v. Winwood (1808), 1 Taunt. 
208 ; 127 E. R. 812. 

Annotations: — Mentd. Andrews v. Halles (1853), 2 E. & B. 

349 ; Whitmore v. HnmphrJos (1871), L. H. 7 C. P. 1 ; 

A.-G. V. Toinllne (1877), 5 Ch. IJ- 750 ; A.-Q. v. Tomllne 

(1880), 15 Ch. 1). 150. 

423. .] — Where, on trespass for 

pulling down a wall, the issue was, whether certain 
common land was the soil &; freehold of the lord of 
the manor, on which pltf. was entitled to a right 
of common, or the soil & freehold of the pltf. : — 
Held : leases of minerals, etc,, granted by the lord 
to other persons in otlior parts of the uninclosed 
waste land were not receivable in evidence, unless 
it was first sliown that the locus in quo formed 
part of one entire waste, to which those leases 
were applicable. — Tyrwhitt v, Wynne (1810), 2 
B. & Aid. 654 ; 100 E. R. 408. 

Annotations : — Consd. HoIUr v. CioUlflnch (1823), 1 B. & C. 

205. Reid. v. Barnjtt (1835), 1 Or. M. & U. 919 ; 

1)00 d. WolBlv V. Laii^tield (1847), 10 M. & W. 497. 

424. Roadside waste.] — Upon 

a question whether a piece of waste land, lying 
between a highway &- pltf.’s inclosed land, be- 
longed to pltf. or to the lord of the manor ; — 
Held : grants by the lord of other slips of waste 
land on either side of the same road abutting on 
the inclosed lands of the lord himself & of other 
persons, were admissible for the purpose of showing 
that the locus in quo was part of tlio waste of the 
manor, witliout sliowing continuity. — Dendy v, 
Simpson (185(1), 18 C. B. 831 ; 27 L. T. O. 8. 288 ; 
139 E. R. 1599; sub nom. Simpson v, Dendy. 
2 Jur. N. 8. 042, Ex. th. ; subsequent proceedings 
sub nom. 8imp8on r. Dendy (1800), 8 C. B. N. 8. 
433 ; sub ti07n. Dendy i\ 8impson (1801), 7 Jur. 
N. 8. 1058, Ex. Ch. 

.. — 1 — also. Boundaries, 

Vol. VIT., p. 322, Nos. 419-422. 

Bed or banks of watercourse.] — Sec 

Waters & Watercourses. 

Mine.) — See Mines. 

Right of flshery.] — See Fisheries. 

425 . Acts of ownership exercised over 

adjoinini^ land.] — Generally speaking, acts of 
ownership submitted to by the holder of one 
portion of land, cannot be any evidence that the 
person exercising tliem has any right to the adjoin- 
ing land (Best, J.). — Hollis r. Goldfinch (1823), 
1 B. C. 205 ; 1 L. J. O. 8. K. B. 91 ; 107 E. R. 70. 
Annotations : — Reid. River Lee Navigation (Conservators v. 

Button (1881), 6 App. Cas, (185. Mentd. Portmore v. 

Bunn (1823), 1 B. &. C. 694 ; Rochdale Canal Co. v. King 

(1849), 18 L. J. Q. B. 293 ; Badger v. South Yorkshire 

Ry. & River Dun Co. (1859), 1 E. & E. 359. 

426. Whether charges excessive — Previous 
charges.] — If, in an action for work & labour, sur- 
veyors be called for deft, to prove that, in the 


year 1831, they surveyed the work, & that, m 
their judgment, the charges were £100 too much ; 
— Held : a letter from deft.’s attorney stating 
that the work had been surveyed in 1829, & the 
charges were considered to be £60 too much, is 
not admissible as evidence in reply. — Knapp i\ 
Haskall (1831), 4 C. & P. 590, N. P. 

427. Parish in which land situated — Evidence 
of other detached portions of parishes in district.] — 
Evidence, that within a particular district, farms 
belonging in fact to one parish are frequently 
surrounded by another, goes no way in point of 
proof that the particular farm in question was so 
situated ; such evidence was therefore held to be 
properly rejected as being perfectly nugatory. — 
Margetts V . Morlby (1832), 1 L. J. K. B. 112. 

428. Right to certain tithes — Receipt of other 
tithes.] — Evidence of continued perception of 
tithe of corn by a lay impropriator, is alone 
sufficient primd faeie evidence of his right to the 
tithe of hay ; so as to call upon the occupier to 
show that the right is in some other person. — 
Drbiver V. Downes (1832), 1 L. J. K. B. 208. 

See, generally. Ecclesiastical Law, Vol. XIX., 
PI3. 476 et seq. 

429. Authority of agent or servant — Authority 
on previous occasion.] — To tresi)ass for taking 
pltf.'s horse, deft, pleaded, first, not guilty; &, 
secondly, tliat the horse was damage feasant on 
his land. The horse was proved to have been 
wrongfully distrained by the servant of deft, on 
the highway, <te not on liis land : — Held. : no primd 
facie case was made out that deft, had authorised 
the distress in question, by proof of his having on 
other occasions authorised his servant to distrain 
cattle damage feasant on his land. — Lyons v, 
Martin (1838), 8 Ad. & El. 512 ; 3 Nev. & P. K. B. 
509 ; 1 Will. Woll. & H. 500 ; 7 L. J. Q. B. 214 ; 
112 E. R. 932. 

Annotations : — Refd. The Dniid (1842), 1 Wm, Rob. 391 ; 

Bay ley M. S. & L. Ky. (187 2), li. K. 7 C. P. 415. Mentd. 

IjiinpiiR V. London General Omnibus Co. (1802), 1 H. & C. 

526 ; Dyer v. Monday (1895), 64 L. J. Q. B. 448. 

439. Former acts on behalf of same 

principal.] — A warrant of distress was produced by 
pltf., purporting to be issued by the solrs. of the 
landlords of certain property, the writing being 
in the hand of a junior partru'r of the firm. The 
solrs. liad, on previous occ^lsions, issued distress 
warrants in respect of other property of the 
landlords : — Held : not to be sufficient evidence 
of an authority by the landlords to distrain. — ■ 
Jones v. Buckley (1838), 2 Jur. 204. 

431. Former recognition of authority.] — 

The fact that d(dt. admitted a former bill does not 

rove that he authorised the drawer to accept 
ills in his name, unless the former bill was accepted 
by his hand, & even so, a single instance would 
be no evidence of a general authority. — I^hilpot 
V. Stock (1860), 2 F. & F. 180, N. P. 

See, generally. Agency, Vol. I., p. 384 ; Master 
& Servant. 

432. Knowledge of principal of frauds of agent 
— Similar frauds.] — In an action against a co. to 
recover a sum of money obtained by them from 
pltf. through a fraud of deft.’s agent committed 
with their knowledge & for their benefit, evidence 
of similar frauds committed on persons other than 


PART II. SECT. 3, SUB-SECT. 8. -A. 

431 1. AnlhorUv of agent or servant — 
Former recognition of mUhority. ] — 
BjiRRKTT V. IllVINE, (1907J 2 I. R. 
462.— IR, 

d. Existence of nuismiet — JErt- 
dence of nuisance caused clsetchere.}— 
ip an action for a nnfsance, evidence 


was given by export witnesses on 
pltf 8.* behalf from which an Inference 
could be drawn by the jury that the 
same was caused by delta, allowing 
a liquid to flow from their gasworks 
into a stream : — Held : evidence 
tendered by dofts. to show that a 
similar nuisance arose in similar 
places iu the district where no gas- 


works existed was wrongly rejected ; 
but evidence as to the effect of pouring 
similar liquid, after treatment into 
another stream, was rightly rejected. — 
Bode v. Wollongong Gas-Light Co., 
Ltd. (1910), 10 8 . H. N. S. W. 560 ; 
27 N. B. W. W. N. 155.— A US. 

— — , — ^ — Ijj an action on 
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pltf. by the same agent, in the same manner, with 
the knowledge & for the benefit of defts., is 
admissible on behalf of pltf. — B lake v. Albion 
Life Assurance Society (1878), 4 C. P. D. 94 ; 
48 L. J. Q. B. 169 ; 40 L. T. 211 ; 27 W. R. 321 ; 
14 Cox, C. C. 246. 

Anrwtatiom Consd. R. r. Ollls, [1900] 2 Q. B. 758 : R. v. 

Bond. [1006] 2 K. B. 389. « . i. 

433. Allegation of felony by carrier's servant — 
Similar attempts at felony,] — To a declaration on 
the case against a common carrier for the loss of a 
box containing £1,500 defts. pleaded the Carriers’ 
Act, &> pltf. replied felony by A., a servant of the 
carriers : — Held : it was not competent to the 
camel's, they being a railway co., & their defence 
being that the felony had been committed by a 
passenger breaking through the panel of the 
carriage, ^ give evidence that on former occasions 
their carriages were observed to have borne marks 
of similar attempts from the passengers’ compart- 
ment. — Baldcock V. Great Western Ry. Co. 
(1849), 15 L. T. O. S. 370, N. P. 

434. Liability for work & labour — Orders given 
for similar workJ~On the trial of an action by 
pltf. against deft, for work done <fe materials 
supplied to certain houses on the orders of a third 
person, defi;. denying that he is the owner of the 
houses or the real principal, evidence is admissible 
that other persons had received orders from deft, 
to do work at the same houses, without showing 
that pltf. knew of these orders at the time he did 
his work.— Woodward v. Buchanan (1870), 
L. R. 6 Q. B. 285 ; 39 L. J. Q. B. 71 ; 22 L. T. 123. 

Existence of custom.] — generally, Custom 
& Usages, Vol. XVII., p. 19, Nos, 199, 200. 

manor.] — See Copyholds, Vol. 
XIII., p. 29, Nos. 258-200. 

Application to particular tenement.] — 
See Copyholds, Vol. Xlll., p. 30, No. 207. 

Existence of usage.] — See Custom &; Usages, 
Vol. XVII., p, 37, Nos. 422-425. 

435. Existence of nuisance — Acknowledgment 
of nuisance caused elsewhere.] — A bond given by 
deft, acknowledging himself to be guilty of a 
nuisance, is good evidence on the trial of an in- 
dictment for a nuisance, in carrying on the same 
business in another place. — R. v. Neville (1791). 
Peake, 125, N. P. 

Annntaiion R. r. I* aide (1857), 8 K. & B. 486. 

436. Previous conviction of nuisance at 

same place.] — On an indictment for a nuisance 
in carrying on an offensive trade, a conviction of 
deft, before justices for an offence against 16 &. 17 
V^ict. c. 128, s. 1, committed at the same jilace & 


in the course of the same trade, but anterior to the 
period comprised in the indictment, was received 
in evidence : — Held: (1) it was improperly re- 
ceived, the offence of which deft, was convicted 
not necessarily being a nuisance ; (2) even if it 
had been a conviction for an offence precisely 
similar to that charged against deft., except that 
it was anterior in time, it would not have been 
admissible. — R. v. Fairie (1857), 8 E. & B. 486 ; 
30 L. T. O. S. 131 ; 4 Jur. N. S. 300 ; 6 W. R. 56 ; 
8 Cox. C. C. 66 ; 120 E. R. 181. 

See, generally, Nuisance. 

On highway.] — See Highways. 

Terms of contract — Contract of tenancy.] — See 
Landlord & Tenant. 

For sale of goods.] — See Sale op Goods, 

For education of child.] — See Education, 

Vol. XIX., pp. 611, 612, Nos. 363, 375. 

Infringement of patent.]— aSVc Patents. 

Quality of goods supplied.] — See, generally, Sale 
OF Goods. 

To tied house.] — See Landlord & Tenant. 

Justification of libel & slander— Or rebuttal of 
justification.] — See Libel & Slander. 

Proof of negligence.] — See Negi^igence. 

Whether road highway — Conviction of adjoining 
parish for non-repair.] — Sec Highways. 

In divorce proceedings.] — Sec Husband & Wipe. 

Tolls.] — Sec Highways ; Markets. 

Forgery of bill of exchange.]— Ncc Bills of Ex 
change, Vol. VI., p. 108, Nos. 740-745. 

In criminal proceedings.] — See, generally, 
Criminal Law, Vol. XIV., pp. 368 ei scq. 

Whether death of patient homicide — Evi- 
dence of skill of doctor.] — See Criminal Law, 
Vol. XV., p. 802, Nos. 8091, 8692. 

Murder.] — See Criminal Law, Vol. XIV,, 

pp. 377 et scq. 

Treason.] — See Criminal Law, Vol. XV., 

pp. 030, 031, Nos. 6676-6708. 

Larceny of gas.] — Sec Criminal Law, Vol. 

XV., p. 911, No. 10,025 

Uttering forged document.] — See Criminal 

Law, Vol. XIV., p. 391, No. 4126; Vol. XV., pp. 
1069, 1070, Nos. 12,102-12,113. 

U. To prove Identiiy. 

In criminal proceedings.] — See Criminal I^aw, 
Vol. XIV., p. 377, Nos. 3974-3978. 

Authorship of libel.] — aScc Criminal Law, 

Vol. XIV., p. 390, No. 4111. 

Evidence of identity generally.] — See Sub-sect. 
4, a7de. 


the case for a nnisance in eroctinpr i 
steam mill on land, adjacent to pltf.' 
dwelling house, the evidence o 
persona living in other adjoirdnj 
premises as to the Irijurtous elTect o 
the Bteain mill upon them is admis.siblc 
in order to show by necessary Infereno 
the damage done to pltf. by the erec 
tion. — B arlow v. K inwear ( 1843 ) 
2 Kerr. 94.— CAN. 

1 . .}— Evidence of tin 

Injurious effects of mining coal on othei 
lauds in the neighbourhood of pltf. 'a 
is properly received. — McMahon v 
Bkrton (1851), 2 All. 321.— CAN. 

g. Terms of corUract — For work. 
— Deft. ogToed with pltfs. to sink ai 
artesian well. After sinking a cxirtatr 
distance ho met with an impediment, & 
refused to proceed further : — Qu. . 
whether evidence as to how controctj 
for artesian wells were usually mode ir 
the neighbourhood should have beer 
reoelved, — Barrie Gaa Co. v. Sullivan 
(1880), 5 A. R. 110.— can. 

h. In criminal proceedings — 
Rape .] — In an action of damages foi 


rape pursuer, besides making aver- 
ments of rape, stated that <fcfondoi’ 
was of a brutal & licentious disposition, 
& had on two specified occasions 
attempted to ravish two other women : 
— Held : the latter averments were 
Irrelevant, & fell to bo dolcttid from the 
record. — A. v. B. (1895), 22 R. (Ct. of 
Sess.) 402 ; 32 Sc. L. R. 297 ; 2 

S. L. T. 515.— SCOT. 

k. Construction of Crown grant — 
Other Crown grants.] — ^In actions in 
which the King is a party, in the con- 
struction of grants from the Crown, 
where there is an ambiguity In respect 
of the premises, as, e.g., what Js to be 
considered the bank of a river, other 
grants from the Crown are admissible 
to assist In the construction. — Clark 
t?. Bonnycastle (1834), 3 U. 8. 528.— 
CAN. 

l. In trover — - Evidence of other 
acts of conversion.}— ~ln trover for 
several articles, pltf. may give evidence 
of acts of conversion on several days, 
though there is but one count In the 
declaration alleging one conversion. — 


IILTICAN V. Moffatt (1859), 4 AH. 298 

—CAN. 

m. Prior it subsequent facts dis- 
tinguished.]— In an action against a 
bank for negligence in cashing a 
cheque, evidence of the subsequent 
cashing of similar clioques, adduced 
for the purpose of showing negligence, 
was excluded. Evidence of prior 
cashing of similar cheques was admit- 
ted. — K. V. Royal Bank of cUnada 
(1920), I W. W. R. 198 ; 60 I). L. H. 
293 ; 30 Man. L. R. 104.— CAN. 

n. Principle of admission.] — At 
the liearing of a charge against a person 
of obstructing a highway on a oertaln 
spcc.illod occasion, evidence that the 
person charged was in the habit of 
obstructing the highway on other 
occasions is admissible not for the 
purpose of proving other offences 
of the same nature as that charged, 
but for the purpose of showing tho 
nature of the user of the liighway by 
tho person charged with the offence. — 
Adams V. Horan (1906), 26 N. Z. L. R. 
169.— N.Z. 
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Evidence, 


Seol» 3 . — Facts which may he proved : Sab-sect, 8, 
C. (a), (b), (c), (d) (e); sub-sect, 9, A, B.] 

C, To prove State of Mind, 

{a) Jnicniion or Motive, 

437. Unlawful assembly — Justification in civil 
action for assault.] - On behalf of defts., to show 
the object & character of the meeting &; the 
justification for defts.* conduct, evidence 
admitted as follows : (a) evidence of drilling in 
the night time near Manchester shortly before the 
meeting &; evidence of conversations between 
persons when drilling or proceeding to drill, as 
to the objects of tlie drilling, & evidence that such 
drilling had excited general apprehensions of 
danger to the peace ; (6) evidence of statements 
made by persons on their way to or at the meeting, 
tending to sliow the objects of the meeting ; 
(c) evidence* of resolutions passed at the meeting 
held in ivondon on the pi’eceding July 21, of which 
Hunt, who presided at the Manchester meeting, 
liad bcjcn cliairman, such evidence being tendered 
to show the objects of an alleged general con- 
spiracy by Hunt & others in pursuance of which 
both the meetings were alleged to have been held ; 
{d) stat^ements by witnesses who were in or near 
Manchester at the time of the meeting to the 
effect that they had felt alarm, & that other 
persons had exi^ressed to them alarm ; (e) evidence 
by the magi8tratt^8, by whose orders (lefts, had 
acted, of statements made by inhabitants of 
Manchester expressing fear for the safety of tin* 
town ; ( / ) evidence that the constables refused 
to exccuto warrants for the apprehension of Hunt 
iSc others i^resent at the meeting, & evidence of the 
(jonstable’s statements of the grounds of their 
refusal. — Kedford v. Bireey (1822), 1 State 
Tr. N. S. 1071 : 3 Stark. 70. 

Annotations : — Reid. It. r. O’Counell (1844), 2 L. T. O. 8. 


461. Mentd. R. v. Williams & Vernon (1848), 6 Stato 
Tr. N. ». 776 

.] — See, generally. Criminal Law, Vol. XV., 

pp. 642 et se^. 

In criminal proceedings.] — See, generally. 
Criminal Law, Vol. XIV., pp. 366 et seq. 

Demanding with menaces.] — See Criminal 

Law, Vol. XIV., p. 384, Nos. 4044-4049 ; Vol. XV., 
p. 949, Nos. 10,507-10,509. 

Intent to commit rape — Assault.] — See 

Criminal Law, Vol. XIV., p. 380, Nos. 4005, 4006. 

Burglary,] — See Criminal Law, Vol. 

XIV., p. 384, No. 4051. 

Procuring abortion.] — See Criminal Law, 

Vol. XV., pp. 379, 380. 

Libel.] — See Libel & Slander. 

Embezzlement.] — See Criminal Law, Vol. 

XIV., p. 383, No. 4039. 

(b) Knowledge or Notice, 

Forgery — Uttering other forged documents.] — 

1 ce Criminal Law, Vol. XIV., pp. 387, 388, Nos. 
4072-4089. 

Coinage offences.]— Criminal Law, Vol. 
XIV., p. 388, Nos. 4096-4100. 

False pretences — Obtaining property.] — See 
Criminal Law, Vol. XIV., pp. 384, 386, Nos. 
4052-4066. 

Obtaining credit.] — Sec Criminal Law, 

Vol. XIV., pp. 386, 387, Nos. 4067-4069. 

Receiving stolen property.] — See Criminal Law, 
Vol. XIV., pp. 382, 383, Nos. 4024, 4038. 

(c) System, 

438. Systematic fraud — Evidence of other per- 
sons.] — Where the defence to an action on a con- 
tract is that d(ift. was induced to sign the contract 
by the fraudulent representation of pltf., & pltf. 


PART II. SECT. 3, SUB-SECT. 8.— 

C. (a). 

o. In criminal procfcdinqs.] — On 
the trial of a priwotior char^od with a 
criiulual act, evidence of the coin- 
inlsslon by him of other acts of a like 
crharacter. is receivable to ahow Intent . 
—It. r. MrUicitXY (181)7), 21) N. S. it. 
327.— CAN. 

ji'randuJent conversion.V— 

Accused rcoeivod from L. two choqucH 
to bo paid to a co. on ac/couiit of shareH 
ttiorelu which L. desired U> purchase. 
Aooiised deposited the cheques In a 
bank to his own credit, subsequently 
using most of tlic proceeds, & never 
remitted the inonoys to tiic co. He 
was clUiTfred with fraudulent conver- 
sion under Criminal Code, s, 366(1). 
Uo was oouvicted & the conviction 
sustained on appeai. The question 
on appeal was whether acouHod was 
prejudiced at the trial by misdirection 
or nondlrootion to the jury or wrongful 
admission of oviduucc. As to admis- 
sion of evidence as to retention by 
accused of moneys received from otluu' 
appot-8. for shares : — Held : properly 
admitted as evidence of similar acts 
to show accused's state of mind, 
brought out in his cross-examination. — 
H. V. TJiOMl*«ON, 11923] I W. W. 11. 
1138; 39 Can. Crim. Cos. 396; 10 

Sask. L. U. 2H8.— CAN. 

q. In ncHon for fraudulent con- 
vepance — To rebut fraud.] — Whore the 
oonveyoiioe of the son was attacked as 
well on the ground of fraud as want 
of oouslderailon, & evidence has been 
given of other conveyance made bv 
the father at the same time to this ec 
other of his children, tlio effect of which 
would be to defeat creditors : — iSemble : 
evidence of the ciroumstouoes under 
wlilch these other deeds were given, in 
order to rebut the Inference of fraud, 
is relevant. — D oe d, Barlow v, Hat- 


field (1843), 2 Kerr. 122. — CAN. 

r. To rebut fraud.] — Deft., for 
the purpoKo of supporting his pica 
of fraud & showing Ids bona fides, had 
offered, in ovideuco, a transaction 
between himself & pltf. similar to the 
one in issue, but which had occurred 
about a year previously : — Held : such 
evidence was admissible, os showing 
grounds for the removal of deft.'s 
Hiisplcions, & as a fact from which a 
reasonable inference might be drawn 
by tiie jury, bearing upon the question 
in issue. — Nova Scotia Bank v. 
Kobinbon (1896), (1878-1908), 1 Cout. 
Dig. 556.— CAN. 

s. Debt.] — The former conduct of 
deft, in respect to the same debt is a 
fact or circumstance to bo taken Into 
consideration on the question of 
intent. — Beam v. Bkaity (1901), 21 
O. L. T. 518 ; 2 O. L. 11. 362.— CAN. 

t. Assault.] — In an action of 
damages for assault in 1805: — Held: 
the evidence of assault by defender on 
pursuer in 1798 & 1802, might be given 
to show malice & prcuKHlltation. — 
Macdonkll t\ Macdonaia) (1813), 2 
Dow, 66. — SCOT. 

PART II. SECT. 3, BUB-SECT. 8.- 
C. (0). 

438 i. Systematic fraud — Evidence of 
other persons ekfrauded.] — An action 
w'os brought for oertaUi false & fraudu- 
lent representations by which pi Us. 
were imluoed to outer Into a oontraot. 
Evidence that deft, hod made other 
false statements with reference to the 
subject matter of the contract was 
tendered to show that the misrepre- 
sentaUons for which tho action was 
brought W'Ore made with a fraudulent 
intent : — Held : tho evidence ought to 
be received. — L ee v. Castner (1882), 
3 N. S. W, L. K. 460,— AUS. 


438 ii. .] — Evidence of 

other similar reprosentatious made by 
tho deft, to persons other than pltf. 
muier similar circumstances & with the 
object of inducing those persons to act 
111 the same way, is admissible on the 

a ucstioii of intent, & to rebut a possible 
efenoe of accident or inadvertence. 
— JjAmu V. Johnson (1914), 15 

S. It. N. S. W. Ofi.—AUS. 

438 iii. .] — In an action to 

set aside a bill of sale of a mineral 
claim on the gi‘ound that it was a 
forgery by one of defts., evidence was 
given by pltf. it his witnesses as to 
matters >vhich, w'hethcr material or 
not, wore intended to make the Judge 
^ve a readier credit to pltf.’s case. 
For the defence witnesses wore allowed 
to give evidence showing that pltf. & 
his witnesses, in respect of the same 
mineral claim, had boon parties or 
privy to a fraudulent transaction in- 
volving perjury & conspiracy & tending 
to show that a like fraudulent scheme 
was being attempted in this case, & 
the result was that the judge was so 
inlluenoed by this evidence that ho 
gave judgment for defts. : — Held : the 
said evidem^o on behalf of defts. was 
properly admitted. — D ’Avion on v. 
JONKB (1902), 9 B. G. 11. 359.— CAN. 

438 iv. .] — To an' action on 

a wTitteii agreement signed by deft., 
for the pm'chaao of a quantity of goods, 
deft, pleaded that pltf.’s usual course 
of business was to induce persons to 
sign contracts of sale on tho false 
representaUon that said ooutracts were 
merely contracts oonstltuUng such 

S ersons agents of pltf. for the sale of 
ho goods ; that deft.’s signature to 
the contract sued on was obtained by 
such false Sl fraudulent representa- 
tions; that, relying on such repre- 
sentations, defts. signed the oontiaot 
without reading it, k that as soon as 
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Part II. — ^Admissibility op Evidence. 


was practising a systematic fraud) evidence is 
admissible of persons having been deceived in a 
similar manner.— Barnes v . Merritt & Co. 
(1899), 15 T. L. R. 419, C. A. 

439 . Systematic negligence * — Insanitary mode 
of conducting business— Evidence of other persons 
affected.] — Pltf. in an action of negligence alleged 
that he had contracted an infectious disease 
through the negligence of deft., a barber, in using 
razors other appliances in a dirty & insanitary 
condition. In support of his case he tendered the 
evidence of two witnesses who deposed that they 
had contracted a similar disease in the deft.’s 
shop : Held : as the negligence alleged was not 
an isolated act or omission, but was a dangerous 
practice carried on by deft, the evidence of these 
witnesses was admissible. — Hales v, Kerr, [19081 
2 K. B. 601 ; 77 L. J. K. B. 870 ; 99 L. T. 364 
24 T. L. R. 779, D. C. 

440 . Course of business.] — It is not sufUcient 
primd facie evidence of a letter being sent by the 
post, that it was written by a merchant in liis 
counting-house, & put down upon a table for the 
purpose of being carried from thence to the post 
office, & that by the course of business in the 
counting-house, all letters deposited on this table 
are earned to the post office by a porter. — Hether- 
INGTON V, Kemp (1815), 4 Camp. 193, N. P. 

---Digtd. Skilbeck v. Garbett (1845), 7 Q. B. 

84G. Refd. Hawkes v, Salter (1828), 4 Bing. 715. 

In criminal proceedings.] — See Criminal Law, 
Vol. XIV., pp. 374, 377 et seq. 


(d) To r(d)ut Defence of Accident or Mistake, 

In criminal proceedings .] — See Criminal Law, 
Vol. XIV., pp. 376, 378, No. 3984. 

Damage to property.] — See Criminal 

Law, Vol. XIV., p. 389. 


Infringement of patent .] — See Patents. 
Passing oil .] — See Trade Marks. 

(e) Insanity, 

Sec, generally, Lunatics. 


Sub-sect. 9. — Character. 

A, In General, 

441 . Competency of witness.] — It is not 

essential that witnesses who state that they would 
not believe another person on his oath, should 
have ever heard such person give evidence upon 
oath ; as the real question is, whether the witnesses 
have such a knowledge of the person’s character 
& conduct, as enables them conscientiously to say 
that it is impossible to place any reliance on any 
statement that such person may make, — K. v, 
Bispham (1830), 4 C. & P. 392. 

B, Where General Character not in Issue, 

442 . General rule.] — Character of deft, cannot 
be gone into in a civil action. — Anon. (1773), 
Lofft, 321 ; 98 E. R. 673. 

443. Penal action.] — I cannot admit this 

evidence [as to character] in a civil suit. Tiie 
offence imi)uted by the information is not in the 
shape of a crime. It would be contrary to th(^ 
true line of distinction to admit it, which is this : 
that in a direct prosecution for a crime, such 
evidence is admissible, but where the prosecution 
is not directly for the crime but for the penalty, 
as in this information, it is not (Eyre, C.B.). — 
A.-C. V, Bowman (1791), 2 Bos. & P. 532, n. ; 
126 E. K. 1423. 


he discovered the fraud ho repudiated 
the contract. A motion was made at 
hambers to set aside the defence on 
the ground, mainly, that ovidcrico 
could not be given, as pleaded, of trans* 
actions of pltf, with other parties: — 
Held : the evidence could be given. — 
Kipd V. Henderson (1889), 22 N. S. R. 
138.— CAN. 

438 V. .] — In an action by 

vendor for spociilo performance of sale 
of land, where deft, set up defence that 
the contract was induced by misre- 
prosentatlon, there being conflicting 
evidence of pltf. 6c deft., evidence was 
given of alleged similar misrepresenta- 
tions by pltf. to prospective purchasers 
in other cases, intended as corroiiora- 
tive, 6c received subject to objection : — 
Held : it was wrongly admitted. — 
Boyd v. Lahhon, [1919] l VV. W. R. 
808 ; 58 S. C. R. 275 ; 40 D. L. R. 126. 
—CAN. 

438 vi. .] — An action was 

brought by a life insoranoe oo. claiming 
to have a policy sot aside on tbe gi'ound 
of fraud. There was no averment In 
the statement of claim that the alleged 
fraud was part of a fraudulent system, 
nor any allegation that deft, had been 
a party to any similar acts of fraud. 
At the trial it was proposed, without 
previous notice to deft., to adduce 
evidence connected with the effecting 
of other policies by deft, under sliniiar 
fraudulent circumstances as evidence 
of a system of fraud : — Held : the 
evidence of the sinillar frauds would 
be admissible if the substance of the 
allegation that the fraud was part of a 
system were stated in the statement of 
oialm. — E dinburqh Life Assukancb 
G o. V. Y., 1191 IJ 1 I. K. 306.— IR. 

488 vii. .] — S., as agent for 

A. Co., induced K. to purohaso oertaln 
erven in M. for more than double their 
value by means of false Sc fraudulent 
representations as to their situation, 
Quality, development, value 3c costs ; — 


Held : evidence of similar misrepro- 
Hontation made by S. to another i>orsou 
was admissible to show S.'s Intention 
in making them. — K inosley r. Afri- 
can Land Corpn., Ltd. (1914), 
T. P, U. 666.— S. AF. 

438viii. .J — Deft, resisted a 

claim for spooiflo performanoo of an 
alleged agroonieut for exchange of 
lands, on the ground that ho had been 
induced to sign the agreement by the 
fraiKlulont reprosentation of the agent 
for both parties that under a certain 
clause in the agreement ho would not 
bo bound unless he confirmed the 
agreement within seven days. Deft.’s 
counsel, when cross-examining the 
ageut.claimod the right to prove that the 
same agent a few tlays later induced 
another person to sign an agroomont 
for an exchange containing a similar 
clause by the same misrepresentation : 
— Held : the evidence ought not to bo 
admitted. — McIntohh e. 1 'akk, [1917] 
N. A, L. R. 598.— N.Z. 

a. Evidence of same neraon 

defrauded on other occasions,] — Where 
a party claimed damages from another 
on the ground of having fraudulently 
executed a inorcantllo order, knowing 
it to have boon intended for pursuer : — 
Held : he was not entitled to lay before 
the Jury evidence that similar ollenoos 
had formerly been committed by tbe 
same defender against him, to estab- 
lish that the order in question had been 
fraudulently executed. — Dicicbon v, 
Dickson & Oo. (1830), 8 8h. (Ct. of 
Sess.) 933 ; 5 Murr. 223.— SCOT. 

b. Systematic nealigence.] — In au 
action for wrongful dismissal where 
previous acts of irregularity, mis- 
conduct or negligonoe have been con- 
doned, evidence of suoh acts may, 
nevertheless, be given to show that the 
act which led directly to the dismissal 
was not a solitary instance, but that 
tbe employee had been habitually 
guilty. — Cook v, Halifax School 


COMRS. (1902), 35 N. S. R. 405.— CAN. 

0 . Systematic corruption — Isolated 
act not sufficient.] — The petition 
against the return of a member for 
the House of Commons at the gonoral 
election in 1904 contained allegations 
of corrupt acts by rosp. at the olootlon 
of 1900, which were struck out on 
preliminary objootioas. On the trial 
of the petition ovldenoo of payments 
by rosp. of aooounts In oonnectioii with 
the former election was olTored to 
prove agency 6c a system 6c was ad- 
mitted on the first ground. A question 
as to the amount of one account so 
paid was objected to 6c rejected : — 
Held : tlio question was not admissible 
as proof of a system, which could not 
bo established by evidence of an 
isolated corrupt act. — C owik v. Field - 
iNO, Shelburne 6c Queen’s Election 
CASE (1900), 37 S. C. R. 604.— CAN. 

d. Systematic immorality — Principle 
of admission,] — In an action for a 
libel that pltf. was at the time of the 
publioatlou of the libel ** loading a life 
of open 8c flagrant immorality,” to 
which deft, had pleaded pleas of justi- 
fication sotting forth particulars of 
pltf.'s alleged conduct during the 
period to which the libel referred : — 
Held : evidence was admissible to 
prove similar acts of Immorality com- 
mitted by pltf. before Sc after the 
period referred to, on the principle of 
the maxim ” Ex antecedentibus et consc- 
quentibus M optima interpretatio .'* — 
Eyes v. IiBNDERftON, l J. R. 127. — 
N.Z. 

PART H. SECT. 3, SUB-SECT. 9.— A. 

e. Conduct db habits of defendant.] 
— In an action by a master against an 
apprentloe for wrongfully deserting 
the master’s service, the pursuer is not 
entitled to lead evideuoe as to de- 
fender’s conduct & habits. — Gunn v. 
Goodall (1835), 13 8h. (Ot. of Sess.) 
1142 ; 10 Fao. Coll. 111.— SOOT, 
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Evidence. 


Sect, H,— Facts which may he proved: Sub-sect, 9, 
C,, JJ., F. F. Sect, 4 ; Sub-sect, 1, A,] 

444. To rebut allegation ot fraud.] — In an 

ejectment by an heir-at-law to set aside a will for 
fraud imposition committed by deft., he shall 
not be permitted to call witnesses to prove his 
general good character.— Good jught v , IIigks 
(1789), Bull. N. P. 290. 

445. To establish fact of theft.] — Hurst v . 
Evans, No. 2, ante. 

To show reasonable & probable cause — Malicious 
prosecution.] — See Malicious I^osecution. 

On allegation of cruelty — In divorce proceedings.] 

— See Husband & Wife. 

C, Where Character in Issue, 

In action for libel or slander — Where general 
character In issue.]— iS'cc Libel & Slander. 

Xo support plea of justification.] — See 

Libel & Slander. 

Character of licensee of licensed premises.] — See 

Intoxicating Liquors. 

D, As affecting Damages, 

Libel & slander.] — See Libel & Slander. 
Breach of promise.] — See Husband & Wife. 
Seduction.] — See Master Servant. 

Adultery.] — See Husband Wife. 

F. Of Witness to Document, 

446. Deceased witness to will.] — Wliere ono of 
the attesting witnesses to a will is dead, witnesses 
may be called to his character. — I’liovis v. Heed 
(1829), 5 Bing. 435 ; 3 Moo. it P. 4 ; 7 L. J. (). S. 
0. P.103; 130E. K. 1129. 

Credit of witness generally.] — See Part V., 
Sect. 8, post. 

Attesting witnesses generally.] — See Part V., 
post, 

F, In Criminal Proceedings, 

Generally.] — See Criminal Law, Vol. XIV., 
pp. 301 et svq. 

Cross examination as to character.] — See 

Criminal Law, Vol. XIV., pp. 445 et seq. 

Habitual criminals.]— .SVc ( riminai. Law, Vol. 
XIV., j)p. 481 ct seq. 


Sect. 4.~-HEARSAY. 

Sub-sect. 1 .— Statements or Hi^clakations by 
iJViNG Third 1*er.sons. 

A, In General, 

447. General rule.]— Upon the trial of an eject- 
ment respect iiig Blackacre, between A. & B. in 
which it was necessary for A. to prove that he was 


the legitimate son of J., A. after proving by other 
evidence that J. was his reputed father, offered 
to give in evidence a deposition made by J. in a 
cause in Chancery, instituted by A. against C. in 
order to perpetuate testimony to the alleged fact 
disputed by C. that he was the legitimate son of 
J., in which character he claimed an estate in 
remainder in Whiteacre, which was also claimed 
in remainder by C B., deft, in the ejectment, 
did not claim Blackacre under either A. or C., 
pltf. & deft, in the Chancery suit : — Held : accord- 
ing to law, the deposition of J. could not be re- 
ceived upon the trial of such ejectment against 
B. as evidence of declarations of J. the alleged 
father, in matter of pedigree. 

The grounds on which it appears to me that the 
deposition is not receivable in evidence as the 
declaration of the witness are these : because it 
was made post litem motam, after a controversy 
raised upon this very point : because J., the wit- 
ness who made it was brought forward to speak 
to tlie point by a person who had a direct interest 
in establishing it : because the deposition is upon 
interrogatories formally put to J. by an interested 
party ; & because B., against whom it is proposed 
that the deposition should be read, had no 
opportunity of imttiug any questions on his own 
behalf (Bayley, J.). 

By the general rule of law nothing that is said 
by any person can be used as evidence between 
contending parties unless it is delivered upon oath 
in the presence of those parties. In England, 
where the jury arci the sole judges of the fact, 
hearsay evidence* is properly excluded, because 
no man can tell what effect it might have upon 
their minds. To the general rule with us, there 
are two exceptions : lirst, on the Irial of rights 
of common other rights claimed by prescrip- 
tion ; tk> secondly, on questions of pedigree. 
With respect to all these, the declarations of 
deceased persons, who arc supposed to have had 
a personal knowledge of the facts, k to have stood 
quite disinterested, arc received in evidence. In 
cases of general rights, which depend upon im- 
memorial usage, living witnesses can only speak 
of their own knowledge to what has passed in their 
own time ; & to supply the deficiency, the law 
received the declarations of persons who are dead. 
There, however, the witness is only allowed to 
speak to what he has heard the dead man say 
respecting the reputation of the right of w^ay, or 
of common, or the like. A declaration with 
regard to a particular fact, which would support 
or negative the right, is inadmissible. In matters 
of pedigree, it being impossible to prove by living 
witnesses the relationships of past generations, 
the declarations of deceased members of the family 
are admitted : but hero, as the re^putation must 
proceed on particular facts, such as marriages. 


PART n. SECT. 3. SUB-SECT. 9.— B. 

i. To rebut allegation of fraud .] — 
It was proposed to give ovicleuoe of the 
Kood oharaotor of defender to meet the 
charge of fraud made against Idui ; — 
Held: evidence of the oharactor of 
defender cannot bo grivou In a civil 
action. — Clark v . Scenck (1825), 3 
Mnrr. 450.— SCOT. 

445 1. 2’o €.*(tabUtih fact of theft .] — In 
an action for slander imputing theft, 
deft, having pleaded 6c endeavoured to 
support pleas of jusUttmtion : — Held : 
evldonoo of the pltf. ’a srcucral had 
character for honesty was properly 
rclected. Semblt : it would have 
been inadmissible even without the 
juatiflcatlon ; but if " not sruilty ” only 
be pleaded, deft, may show, solely In 
iniUflration of dama(res, 8c to rebut the 


presumption of malice, that before 
speaking the words it was a common 
rumour in the neighbourhood that 
deft, had been guilty of the speclflo 
offence charged. — E dgar v. Newell 
(1805), 24 U. C. II. 215.— CAN. 

PART II. SECT. 4, SUB-SECT. 1.— A. 

447 i. Oeneral rule.] — Hearsay ovi- 
denoo is not admissible on cross- 
examination, & if admitted, a new 
tTlal will bo granted. — Willi amb v. 
Si>oWERa (1882), 8 V. L. R. 82.— AUS. 

447 ii. . ] — On a motion for a new 

trial, an affidavit stating that ono of 
the Jurymen had informed deponent 
that the verdict was decided by lot, 
will not be received. — Hodgson v . 
Carr (1847), 3 Kerr, 499.— CAN. 

447111. .] — In an action against 


a sheriff for the sale of goods, without 
paying rent : — Held : the statement of 
the tenant in possession, mode l)eforo 
the distress, that the first year’s rent 
had been paid, was not evidence In the 
cause. — G albraith r. Fortunk (1860), 
10 C. P. 109.— CAN. 

447 iv. .] — The chief clerk of the 

parts department of a motor car oo. 
was presented by pltf. as a witness to 
give evidence from his records for the 
purpose of identifying a motor car as 
ono that was alleged to have been 
stolen. The records w'ere memoranda 
made by the co.’s employees 6c in- 
spectors in the course of their duties & 
filed in the chief clerk’s department. 
The oo. had a rule of secrecy as to the 
identity of their inspectors, & these 
inapectops were not known to the 
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births, & the like, from the necessity of the thing, 
the hearsay of the family as to these particular 
facts is not excluded. General rights are naturally 
talked of in the neighbourhood ; & family trans- 
actions among the relations of the parties. There- 
fore, what is thus dropped in conversation upon 
such subjects, may be x)resumed to be true. But 
after a dispute has arisen, the presumption in 
favour of declarations fails ; & to admit them, 
would lead to the most dangerous consequences. 
Accordingly, I know no rule better established in 
practice than this, that such declarations shall be 
excluded. With respect to questions of prescrip- 
tion, I have known many instances in which the 
rule has been acted upon. I never heard the 
contrary contended either as counsel or judge. 

I think the rule is equally applicable to questions 
of pedigieo (Lord Manspuiild, C.J.). — Berkeley 
Peerage Case (1811), 4 Camp. 401, If. L. 
Annotaiionit : — Consd. Ilolfa.st v. Cluchester & A.-G. (1820), 

2 Jac. & W. 439 ; Gee v. Ward (1857), 7 E. & B. 509. 
Reid. Gordou v. Gordon (1821), 3 Swan. 400 ; Moseley r. 
Davies (1822), 11 I’rico, 162 ; Davies v. Morgan (1831), 

1 Or. & J. 587 ; Monkton v. A.-G. (1831), 2 Russ. & M. 
147; Walker v. Beauchamp (1834), 6 C. & P. 552; 
Davies v. Lowndes (1843), 6 Man. & G. 471 ; Sussex 
l*eeragre Case (1844), 11 Cl. & Fin. 85 ; Shodden v. I’atrick 
(1860), 2 Sw. & Tr. 170. Mentd. Roscommon’s Claim 
(1828), 6 Cl. &; Fill. 97; Meath v. Winchester (1836), 10 
Bli. 330 ; Vander Donckt r. Thellussou (1849), 8C. B. 812. 

448, .] — The admission of hearsay evidence 

upon all occasions, whether in matters of public 
or private rights, is somewhat of an anomaly, & 
forms an exception to tlie general rules of evidence 
(Lord Ellen borough, C.J.). — Weeks v. Sparke 
(1813), 1 M. & S, 079 ; 105 E. li. 253. 

Annotatioris : — Consd. Thomas v. Jenkins (1837), C Ad. & El. 

525 ; I’riohard v. Powell ( I H4 5), 10 Q. B. 589; Dunraveii 
r. Llewellyn (1850), 15 g, B. 791. Refd. Barnes r. Stuart 
(1834), 1 Y. & C. Ex. 119; Crease v. Barrett (1835), 1 
Cr. M. & li. 919 ; Williams r. Morgan (1850), 15 Q. B. 782. 

449 , j — III general, declarations made by 

living persons, not parties to an action, though 
against their own interest, arc not admissible as 
evidence in that action. 

Where, therefore, to impeach the consideration 
for a promissory note, deft, attempted to give 
evidence of declarations made by the person on 
wiiose account that note had been given to pltf., 
which person was no party to the action ; — Held : 
such evidence was clearly inadmissible. 

1*. himself miglit have been called as a witness, 
& it is not comi)etent to give evidence of his 
declarations not upon oath {per Cur.). — Healy 
V. Jacobs (1827), 5 L. J. O. S. K. B. 180. 

450, .] — Where the examination on which 

an order of removal is founded consists altogether 
of inadmissible evidence, e,g,, hearsay evidence, 


the order is bad. — K. v, Ecclesalt4 Bierlow 
(Inhabitants) (1841), 11 Ad. & El. 007 ; 1 Gal. & 
Dav. 160 ; 10 L. J. M. C. 90 ; 5 J. P. 595 ; 5 
Jur. 400; 113 E. B. 544. 

Annotations : — Consd. K. r. Lydeard St. Lawronco (1841). 10 
L. J. M. C. 147 ; R. v. Kiahworth (1842), 2 Q. B. 470. 
Mentd. R. V. West Riding JJ. (1842), 2 Q. B. 705. 


451. .] — Declarations made by a party in 

possession of an estate, in his answer to a bill in 
Chancery, are admissible in evidence against him, 
& persons deriving from him ; but declarations by 
him of what he heard another person state, not 
adding that he believed the statement, are not 
admissible t-o cut down or defeat his estate. — Hoe 
d. Trimlestown (Lord) v. Kemmis (1843), 9 
Cl. & Fin. 749 ; 8 E. R. 001, 11. L. 

A nnntaiions : — Consd. Boileaii r. Rutlin (1848), 2 Excli. 
665. Refd. Ward v. Pitt, Lloyd v. Powoll Duflryn Stoam 
Coal Co., 11913] 2 K. B. 130. Mentd. Atkinson r. Pocook 
(1848), 12 Jur. 60 ; Andrew v. Motley (1862), 12 C. B. N. b. 
514. 

452. .] — Laxford V, Croombridge (1843), 

1 L. T. O. S. 50. 

453. .] — Stone r. Stone (1845), 4 Notes 

of Cases, 274. 

454. Evidence taken on oath before justices.] — 

Qa, : whetlier evidence of declarations of a pauper, 
dead or insane, relative to his settlement, bo 


admissible. 

It is a general rule that such evidence [hearsay] 
is not admissible except in some few particular 
cases where the exception, for aught we know, is 
as ancient as the rule. ... Is the evidence better 
upon the ground that it was upon oath adminis- 
tered by two justices ? Evidence, tliough upon 
oath to affect an absent person, is incompetent, 
because he cannot crowss-examine (Grose, J,). — 
R. r. Eriswell (Inhabitants) (1790), 3 Term 
Rep. 707 ; 100 E. R. 815. 

Annotations: — Consd. R. v. Ferry Fryntono (1801), 2 East, 

51 ; HalaeH v. Guthrie (1884), 13 Q. B. 1). 818. Retd. 

JohiiHou V. LawHon (1824), 2 Bing. 86 ; Wright v. Doe d. 

Tatham (1837), 7 Ad. 8c El. 313 ; Figg v. Vyodderbunio 

(1841), 11 L. J. Q. B. 45. Mentd. Smith r. Edge (1796), 

6 Term Rep. 562 ; R. r. Hill (1851), 2 Den. 254 ; Bird u. 

Keep, [1918] 2 K. B. 692. 

455. Affidavit made on Information,] — The ct. 

will not receive tlie aflidavit of a pei’son who was 
informed by a juryman of misconduct on the part 
of the jury, OvS evidence of such misconduct. — 
Davis v, Roper (1855), 4 W. R. 9. 

456. Declaration made In absence of party 

sought to be affected.] — (1) If in an action for 
breach of promise of marriage, the defence set up 
is, that deft, was induced to make the promise 
through misrepresentations made to him ; & it 

is proved that pltf. knew that her father wrote 
letters to deft., in which he made statements 


witness. The co. refused to disclose 
their names. The inspectors & em- 
ployees were not presented as witnesses 
at trial, & it was not shown that they' 
were dead : — Held : the evidence was 
not admissible, being contrary to the 
well -recognised rule against the ad- 
mission of hearsay evidence when 
pei*sons capable of giving direct evi- 
dence were still alive. — National Firk 
Insurance Co. v. Rogers, 11924] 2 
D. L. R. 403 ; 2 W. W. R. 186.— CAN. 

447 V. .] — A witness cannot bo 

cross-examined as to conversations 
with another witness, who was not 
asked anything concerning those con- 
versations ; & the former witness will 
not be recalled, unless by consent, to 
be examined on those conversations, 
in order to lay a foundation for the 
cross-examination of the second wit- 
ness concerning them. — Mag rath v. 
Browne (1841), Arm. M. & O. 133. — 
IR. 

447 vi. .] — In an action for ob- 

struction of light to the windows of a 


hotel, the summons & plaint containing 
no allegation of speefai damage, wit- 
nesses were produced, who deposed 
that guest.s coming to the hotel had 
refused to take the rooms which wore 
alleged to bo darkened, & had stated 
the darkness of the rooms as a ground 
for their refusal ; — Held : this evidence 
of the statements made by the guests 
was not admissible. — Grehiiam Hotel 
C o. V. Manning (1867), I. R. 1 C. L. 
125.— IR. 

456 i. Declaration rnade in absence of 
parly sought to be affected .] — A conver- 
sation between M. Sc J. was given in 
evidence, w'hlch showed that they had 
arranged that a lease should be taken 
up in V.’s name for all the parties. 
There was no evidence that this con- 
versation had been <R>mmimicated to 
V., or that ho had acted upon it, but 
there was evidence that after the lease 
had been taken up, J. took an active 
part in the working of the mine : — 
JfrM : the conversation was not atl- 
misslble as against V. to prove that 


the lease was partnership property.™ 
Ackerman i\ Ackerman (1901), 1 

S. R. N. S. W. 240.— AUS. 

466 ii. .] — 111 an action of eject- 

ment, whore deft, sets up title by pos- 
session, claiming through a third party, 
declarations of the latter in support of 
his title are not admissible. — D oe d. 
Wktmore V. Bell (1890), 30 N. B. R. 
83.— CAN. 

456 iii. .] — In an action for the 

price of cattle sold, services performed 
& moneys jiald on deft.’s behalf by 
Iiltf. under agreomouts with defts. it 
was sought to admit ovidonoo that pltf. 
had on several occasions when pur- 
chasing cattle stated he was doing so 
on behalf of defts. & also evidence of 
persons who stated that they had had 
sales with pltf. Sc that ho, pltf., had 
stated when making the purchases ho 
was doing so on deft.’s behalf : — Held : 
this evidence was inadmissible to prove 
that pltf. had deft, ’s authority to make 
the purchase. — R inki v. western 
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SecL 4 . — Hearsay : Suh-aect, I, A., B, & C,] 

respecting her ; such letters are evidence for deft., 
although there is no proof that pltf. had read 
them, or was acqxiainted with their exact con- 
tents ; but pltf. would not be considered answer- 
able for the particular expressions contained in 
them. 

(2) But a verbal representation made by pltf.’s 
father, she not being present, to a third person, 
who communicated it to deft., is not evidence. — 
Fooitbj V. Haynb (1824), 1 0. & P. 645 ; By. & M. 
106, N. P. 

Annoialiona : — OenerallVf Mentd. Younff v. Hutchinson 

(1843), 1 L. T. O. H. 6U ; Klnnlntf u, Buchanan (1850), 15 

L. T. O. H. 305. 

457 , ,] — What is said by a tliird party at 

the time of the signing of a promissory note, as to 
the consideration for which it is given is not 
evidence against the payee, if he was not present. 

I am asked to receive evidence of a conversation 
between deft. <5fc a third person, pltf. not being 
present. I am clearly of opinion that I cannot, & 
ought not to do so (Garrow, B.). — Healey v. 
Jacobs (1827), 2 G. & P. 010 ; sttbsequeni proceed- 
higs, 6 L. J. O. S. K. B. 180. 

468. .1 — Etty V. Jackson (1837), 1 Jur. 

83, N. P. 

459 , ,] — Evidence tendered by a co- 

respondent of declarations by the wife to a third 
person, when the husband was not present, with 
regard to the conduct of the husband during 
cohabitation, is not admissible. — P lumer v, 
Plitmer & Byoravb (1800), Sea. Sm. 147 ; 4 
Sw. & Tr. 267 ; 20 L. J. P. M. & A. 03. 

Anrwiatifm : — Mentd. Hcddoii v. Soddon Sc Doyle (1860), 30 

h, J. P. M. & A. 12. 

460. Fact of stateipent distinguished 

from statement.] — Wliere one of the parties to a 
suit for nullity of marriage has made a statement 

marital i^elations, that party may be asked whether 
he or she spoke to that person of the fact of his or 
her spouse’s objection to marital intercourse. — 


O’H. V. O’H. (1916), 115 L. T. 791 ; 33 T. L. R. 
61 ; 61 Sol. Jo. 100. 

461. Declarations as to place of birth.] — A 

auper’s statement of what he has heard & 
elieves as to the place of his birth is within the 
rule excluding hearsay evidence, & insufficient to 
sui)port an oMer for his removal. — B. v. Lydeard 
St. Lawrence (Inhabitants) (1841), 11 Ad. & El. 
616 ; 1 Gal. & Dav. 191 ; 10 L. J. M. C. 147 ; 6 
Jut. 32 ; 118 E. B. 547. 

Avnotaiions : — Consd. R. v, Riahworth (1842), 2 Q. B. 476. 
Mentd. R. v. West Riding JJ. (1842), 2 Q. B. 705. 

452, .] — The following evidence of a 

pauper, “ I was bom illegitimate at S.,’’ being 
necessarily hearsay evidence, is insufficient to 
sustain an order of removal. — R. v. Bishworth 
(Inhabitants) (1842), 2 Q. B. 476 ; 1 Gal. & Dav. 
697 ; 11 L. J. M. C. 34 ; 6 J. P. 73 ; 6 Jur. 279 ; 
114 E. B. 187. 

Annotation : — Mentd. R. r. West lUdingr JJ. (1842), 2 Q. B. 
705. 

463. Declarations of spectators of picture — 
Identity of alleged subject.] — Du Bost v. Beres- 
PORD (1810), 2 Camp. 511. 

Annotations : — Mentd. Dobroo v. Napier (1836), 3 Scott, 
201 : Austria (Emperor) v. Day & Kossuth (1861), 3 
De 6. F. & J. 217 : Mulkern v. Warn (1872), L. R. 13 Eq. 
619 ; l^rudential Life Insce. Assocn. v. Knott (1873), 23 
W. R. 249. 

See^ generally, Libel & Slander. 

464. Declaration by person since become 
lunatic — Entry not in course of duty — Entry by 
solicitor’s clerk in diary.] — An entry in the diary 
of a solr.’s clerk, who had become lunatic, not 
allowed to be read in evidence of a matter con- 
cerning which it was not the duty of the clerk to 
have made such entry. — Coleman v. Mellersh 
(18.50), 2 Mac. & G. 309 ; 17 L. T. O. S. 45 ; 42 
E. B. 119. 

Annotations : — Mentd. Blagrravo r. Routh (1856), 2 K. & J. 
509 ; Morgan v. Higjjrins (1859), 1 Gift. 270 ; Gethlug v, 
Keighley (1878), 9 Ch. D. 547 ; Watoon v. Rodwell (1878), 
7 Oh. D. 625 ; W^ard v. Sharp (1884), 63 L. J. Ch. 313 ; 
He Webb, Lambert v. Still, 11894] 1 Ch. 73. 


l*AOKiNa Co. (1905), 2 W. L. K. 33G.— 

CAN. 

466 Iv. .1 —Bomanjek Cowasjek 

V. Chief Coukt of Lower Burma 
(Chief .Iitdoe & Judoks of) (1906), 
h, 11. 34 Ind. App. 55 ; 1. L. II. 34 
Calc. 129.— IND. 

466 V. .1 — In an action for false 

imprisonment & malicious prosecution 
deft.’s counsel proposed to prove a 
statement respecting the subject- 
matter of the cnmhittl charge, made by 
a third person, in the presence of deft, 
before the institution of criminal pro- 
ceedings. The Judge rejected the 
evidence upon 4hc ground that it was 
hearsay merely. Sc that pltf. was not 
present at the time : — fJdd : the ovi- 
deuoe was reooivahle on the first count, 
which was for false imprisonment, in 
init iation of damages. Sc on the sof'ond, 
which was for malicious proseeutlou, in 
support of the plea to rebut malice.— 
Sullivan v. Tainb, Mac. 533. — N.Z. 

466 vl. .] — An action of damages 

for slander was brought against a girl 
on the ground that she had falsely 
accused the pursuer of having had con- 
nection with her. At the time of the 
alleged connection sho was under 
sixteen. Sc a criminal ohargo against 
the pursuer had been lod^d with the 
police with regard to his conduct 
tovirards her. lu the slander action 
she pleaded vtriias, Sc led at the trial. 
She adduced a witness, who deponed 
that a noUoe inspector, when interro- 
gating him, had not asked him the 
names of people who had seen pursuer 
Sc defender together. Sc that he hSkd not 
deoUned to give such information. 
The police inspector, giving evldenoe 


for the pursuer, deponed that he had 
asked that witness the names of auy 
people who had soon the parties 
walking together, & was then asked, 
“ W'hat did he answer ? ” The question 
was objected to, & the objection was 
sustained. The pursuer excepted: — 
Held : under Evidence (Scotland) Act, 
1852, s, 3, the question Sc. the evidence 
it was Intended to elicit were com- 
petent. — Gilmour V. Hansen, [1920 J 
S. O. 598.— SCOT. 

456 vii. .1 — Livingstone r. 

Straohan, Crerar Sc Jones, 1 1923 j 
S. C. 794.— SCOT. 

456 viil, .] — In an action by E. 

against 8. for tho purchase-price of 
sheep alleged to have been sold by 
E. to B., the isMuewos whether B. was 
the agent of S. to purohasc, or whether 
lie bought for himself Sc employed 8. 
to resell. During a considerable period 
B. had bought stock from various 

K ersons, including pltf.. Sc had de- 
vered tho stock to 8., who resold it. 
A witness called by deft., who had 
negotiated with 8. for tho purchase of 
certain cattle, was asked whether 8. 
ill tho absence of E. had told him the 
price at which B. had authorised him 
to sell : — Held : the question was not 
admissible. — Erasmus v. Siffman 
(1909), T. S. 1026.— S. AF. 

f. Statutory declaration before jus- 
tices.}— -Under the heading or ** Scott 
Act inspector accused of bribery ” 
deft, CO. printed in their newspaper 
an item to the efleot that M. had made 
a declaration before a Juatioe of the 
peace accusing pltf. of attempted 
bribery. Sc stating that in the declara- 
tion referred to It was alleged that pltf. 


oil two different oeoasions promised 
that ho would not prosecute M. if the 
latter would give him a certain sum of 
money, which M. refused to do. At 
the trial the statutory declaration 
referred to was tendered in evidence, 
on behalf of deft,, as evldenoe of bona 
ftdes. Sc was rejected by the trial judge ; 
— Held : tho evidence wtis rightly 
rejected. — McDonald v. Sydney Post 
Publishing Co. (1906), 39 N. 8. R. 
81 ; IE. L. R. 61.— CAN. 

g. Declaration as to birth.] ~ Ajo 
issue had been directed to inquire 
whether a child was born alive or not. 
At tho trial ovldonco was received of 
declarations made by certain members 
of tho family shortly after the death of 
the child : — Held : the evidence was 
properly received. — Rfjlly v. Fitz- 
gerald (1843), 6 I. Kq. R. 335. — IR. 

h. Declaration as to death.] — The 
ct. refused evidence of tho day on 
which, as the witness heard, A.’s death 
took place, or of tho family reputation 
of the day of his death. — Dob d. 
Arnold v. Auldjo (1848), 5 U. C. R. 
171.— CAN. 

k. Declarations of surveyor.] — On 
the trial of an indictment for obstruct- 
ing a street, C., a surveyor, stated, sub- 
ject to objection, that he measured 
certain distances from a poet which 
ho said was pointed out to him by B. 
as the Geauer line, & that he ran a 
course from that. Sc tested his line from 
four points given him by B. Sc found 
them correct. Sc also stated what tho 
result of that measurement would be 
in regard to deft.*B house. B. was not 
called : — Held : the evidence was Im- 
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465. Declaration ol prior holder of bill of ex- 
change.] — In an action by the indorsee of a bUi 
against the acceptor, the defence was, that the 
bill was a forgery ; deft, had represented it to be 
so to certain bankers, who were applied to to 
discount it for a prior holder ; the bankers wrote 
a letter, stating what deft, had said, & minutely 
entering into the circumstances ; this letter was 
received in evidence preliminarily to the observa- 
tion which was made upon it by the holder : — 
Held : the declaration of any prior holder of the 
bill was admissible against pltf. — Miers v. Bowler 
(1838), 2 Jur. 95. 

Entries by deceased pei'sons in course of duty, 
see Sect. 5, sub-sect. 3, 'post. 

In collision actions.] — See Admiralty, Vol. I., 
pp. 199, 200, Nos. 1167-1109, 1181. 

In election petitions.] — See Elections, Vol. XX., 
pp. 89, 43, 168, Nos. 240, 263, 1415, 1416. 

B. Exceptions to General Rule, 

Witness no longer producible.] — See Nos. 1055- 
1060, post, 

466. Evidence of deceased persons — As to 
public rights — Claimed by prescription.]— Berkeley 
Peerage Case, No. 447, ante. 

See, generally. Sect. 5, sub-sect. 4, post, 

467. As to matters of pedigree.] — Berke- 

ley Peerage Case, No. 447, ante. 

See, generally, Sect. 5, sub-sect. 5, post. 

488. In windlng-up proceedings — As clue to 
Information required by liquidator.] — A witness 
summoned under Cos. Act, 1862 (c. 89), s. 115, 
must answer questions which refer to mei*o hear- 
say, since the object of the sect, is to enable the 
oflicial liquidator to get full information as to all 
the co.’s affairs, & hearsay may be valuable in 
putting him on the right inquiries. — Be Ottoman 
Co., Ltd. (1807), 15 W. R. 1069. 

Admissions.] — See Sub-sect. 2, post. 

Confessions.]— 6’cc Criminal Law, Yol. XIV., 
pp. 403 et seq. 

Statements & declarations forming part of res 
gestse.] — See Sect. 3, sub-sect. 2, ante. 

Hearsay as grounds for aflldavlt of information 
& belief.] — See Part VII., Sect. 11, sub-sect. 7, 
post. 

C, Statements in Presence of Party, 

469. General rule.] — Berkeley Peerage Cake, 
No. 447, ante. 

470. Statements in presence of party — State- 
ments during judicial proceedings — By judge or 
map^istrate — Statement not replied to.] — In an 

action of assault, what was said by the magistrate 
to pltf. at a previous investigation of the circum- 
stances before him, cannot be received in evidence 
at the trial on the part of deft., unless it drew any 
observations in reply from pltf. — Child v, Grace 
(1825), 2 C. & P. 193, N. P. 

471. .] — On the trial of an 

action for assault & false imprisonment, on a 
charge of felony, if pltf.’s counsel ask his witness 


what was said by deft, when the parties wore 
before the magistrate, deft.’s counsel may ask, on 
cross-examination, what was said by the magis- 
trate. — Richards v. Turner (1840), Car. & M. 
414, N. P. 

472. Party unable to reply.] — 

In on action for a malicious prosecution & false 
imprisonment : — Held : pltf. could not give in 
evidence what the magistrate had said on his, 
pltf.’s, dischai’ge, as if unfavourable to pltf. ho 
had no power of replying to i t — Wetzlar v, 
Zachariah (1867), 16 I.. T. 432, N. P. 

478 . Nature of proceedings 

different.] — The observations of a judge at the 
trial of a criminal action are not evidence against 
a respondent in a divorce suit. — Coffey v, CoiTEY 
(1898), as reported in 67 L. J. P. 86 ; 78 L. T. 796. 
Anyioiation : — Mentd. Bosworthlok v. Bosworthlck (1901), 

86 L. T. 121. 

474. Subject matter of suit different.] 

— Pltf. brought two actions against deft, one for 
broach of promise of marriage, the other for money 
laid out in the purchase of dresses at the request 
of deft. Tlie verdict in the former action passed 
for deft., pltf. failing to prove the promise. The 
second action was referred, & in her evidence on 
the leference pltf. made certain statements in the 
presence of deft, tending to prove the supposed 
promise, & which ho was not called to contradict ; 
— Held : this could not be considered as legitimatt^ 
evidence against him in the way of imiilied ad- 
missions in the action for breach of promise of 
marriage. — T hoxMAh v, Shirley (1862), 11 W. R. 
21. 

475 . By witness at inquest — Party 

unable to reply.] — In an action brought by a 
widow under Loi'd Campbeirs Act, to recover 
compensation for the death of her husband, who 
was accidentally killed by a brougham on the 
highway, evidence as to a statement made by L., 
the driver of the brougham, before the coroner, t/o 
the effect that “ he had a Russian prince, who did 
not understand the English language, & that 
he would not allow him to pull up, as he was in a 
hurry to go to a wedding, which was the cause of 
his not stopping at the time of the accident, 
that the brougham belonged to deft. & that L. 
was driving it for him w'as tendered. Deft, 
having been proved to have been present at the 
inquest & to have heard the statement : — Held : 
such evidence was inadmissible, it not being com- 
petent to him to offer a contradiction in a public 
ct.— BrooivER V. Floyd (1866), 13 L. T. 803. 

476. Receivable as evidence of conduct of 

party ^n hearing statement.] — Where the wife is 
charged with adultery her conduct & declarations 
on a confession of guUt by the alleged particeps 
criminis being communicated to her are admissible 
evidence on behalf of the husband. — H arris v, 
Harris (1829), 2 Hag. Ecc. 376 ; 162 E. R. 894 ; 
on appeal, 2 Hag. Ecc. 511. 

Annoiations : — Uehtd. Dllkm v. Dillon (1842), 3 Curt. 86: 
Graven v. Graven (1842), 3 Curt. 235 ; Otway v. Otwav 
(1888), 57 L. J. P. 81 ; Russell v. Russell (1897), 60 
L. J. I*. 122 ; Hodgson v. Hodgson, fl905] P. 233. 


properly received. — R. r. Budge (1881), 
20 N. B. B. 531.— CAN. 

L .1 — la an action to deter- 

mine the bound6u*y line between two 
lots, the trial Judge, having had a view 
of the locus 6c heard evidence, decided 
in favour of pltf. Two surveyors were 
called as witnesses, but neither of 
them had personally made a survey. 
They spoke from notes & from the 
survey made by their articled clerks, who 
ran the lines. 6c it appeared that their 
evidence bad influenced the mind of 
the trial judge ; — Held : this was 


hearsay evidence, iiiipmperly admitted, 
6c so there had been a mistrial. — 
Antioknap V. Scott (1914), 26 W. L. R. 
952.— CAN. 

m. Deckiraiiona as to stale of 
business .] — In order to establish fraud 
in a transfer, declarations 6c admissions 
by transferee both before & after t.ho 
transfer, as to the general state of his 
business 6c the value of the property 
transferred, are admissible in ovidenoe 
on the part of deft. — Lawton v. Tar- 
BATT (1868), 4 All. 1.— CAN. 
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n. Statement 8 in presence of party.] 
— C^orrKKu. Mason (1870), 30 U.C, U. 

181.— CAN. 

476 i. Peceivable as evidence of 

conduct of party on hearing staiemeni .] — 
It is competent for pursuer to prove a 
conversation in which be took part, 
not in proof of the facts stated, but to 
prove nis acts. — Hamilton v. Hofk 
( 1826). 4 Murr. 222.— SOOT. 
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Sect. 4. — Hearsay : Svh-scci. 1, C.; sab'sect. 2, A, 

477 , Not evidence of the facts 

stated.] — In an action by B. against A. for false 
imprisonment, A. pleaded a justification, that B. 
had been ^ilty of embezzlement. B. & his wit- 
nesses having made the charge before a magistrate, 
depositions were taken in the healing of B., & he 
made a statement in answer. On the trial of the 
action for false imprisonment : — Held : these 
depositions, &; pltf.’s statement in answer, were 
receivable in evidence for deft, os being matters 
stated in the hearing of pltf., to which he made 
an answer, but the depositions were no proof of 
any fact therein stated. — Jones v, Morrell 
(1844), 1 Oar. & Kir. 260. 

478, ,] — Two workmen were lifting 

a drill weighing one & a half cwts. when the drill 
slipped. One of the men on getting back to his 
home told his wife ho had a pain in his side. Two 
days later the wife called in a doctor. The doctor 
treat<3d the pain in the man’s side as being due to 
a strain, but there were no objective symptoms of 
strain. Five weeks later the man died from 
broncho-pneumonia, &; the doctor then expressed 
the opinion that the man had strained his liver, & 
that the injury extended ultimately to the lungs. 
The widow further gave evidence that during the 
time that the man was ill he was visited by his 
employer, who asked him what was the matter, 

the man said he had strained himself lifting the 
drill, whereupon the employer gave him £2 “ to 
go on with,” <te told him that his compensation 
would amount to 35«. per week. This evidence 
was objected t(j. The county ct. judge found 
that the deceased had suffered injury by accident 
in the way alleged, & that death from broncho- 
pneumonia had resulted therefrom. He further 
staUid that in coming to this conclusion he did not 
rely upon the deceased’s statement to his employer, 

” except as not being inconsistent with the facts 
of tlie case ” : — Held : there was sufficient evi- 
dence to support the findings & no misdirection. 
The stat<ment was admissible not as direct evidence i 
of the facts therein stated, but as showing the ' 
conduct of the employer on hearing such state- 
ment, upon which the judge was at liberty to 
draw inferences of fact. — Cuantler v. Bromley 
(1921), 14 B. W. 0. C. 14, D. 0. 

479 , Statement received In silence.] — 

Child v, Grace, No. 470, ante. 

480, .] — Hayslep V. Gymer, No. 

309, ante, 

481, .] — In trespass by A, against B. 

for false imprisonment, B. justilied on the ground 
that A. being i)osaessed of a bill of exchange 
drawn by C. upon 1)., forged the acceptance of D. 
Issue being joined upon a replication de injuria^ a 
witness called by A, proveu that A. & B. went 
with him to D. on the day following that on which 
the bill had been dishonoured, when B. reminded 
1). that D. had on the presentment of the bill for 
payment stated that A. had forged D.’s acceptance, 

that D. neither admitted nor denied that ho had 
made such a stat-ement. A witness called by B. 
stated that 1)., when he dishonoured the bill, did 
say that the acceptance was forged by A. ; — 
Held : this statement was admissible in evidence 
in mitigation of damages. Semblc : this state- 
ment would have been evidence for B., even if 


evidence of the subsequent conversation had not 
been given by A. — Perkins v. Vaughan (1842), 4 
“. 988 ; 5 Scott, N. R. 881 ; 12 
38 ; 6 Jut. 1114 ; 134 E. R. 405. 

Annotation .— Expld. Hyde v. Palmer (1863), 3 B. & S. 657. 

482. Party tmable to reply.] — 

Brooker v. Floyd, No. 476, ante. 

483. .] — Wetzlar V. Zacha- 

riah. No. 472, ante. 

484. Statement In hearing of party — Though 
not In actual presence.] — A statement made in the 
pltf.’s hearing, although not in her presence, is 
evidence against her. — Neile v. Jakle (1849), 2 
Car. & Kir. 709. 


Sub-sect. 2. — Admissions, 

A. In General. 

Admissions as mode of proof, see Part IIT., 
8<H;t. 2, post. 

485. General rule.] — If in conversation the 
opposite party states the contents of a written 
pajjer, you may give such his declaration in evi- 
dence, without producing the paper. 

They may certainly ask an^^hing that either of 
pltfs. said (Gifford, C.J.). — Sewell & Brett v. 
Stubbs & Hancock (1824), 1 C. & P. 73, N. P. 

486. .] — Whatever a party admits may be 

used as evidence against him, ^though the jury 
are tc) be the judges of its value (Parke, B.). — 
Toll v. Lee (1849), 4 Exch. 230 ; 18 L. J. Ex. 
264 ; 13 L. T. O. S. 325 ; 13 Jur. 614 ; 154 E. R. 
1195. 

“ Mentd. Watson v. Sprntloy (1854), 10 Exch. 

222 . 

487. .] — Wliatever a man says is evidence 

against him — in criminal cases as in civil — at any 
time (Pollock, C.B.). — R. v. Lee (1864), 4 F. & F. 
63. 

Annotations : — Mentd. R. v. Parker (1870), L. Tl. 1 C. C. 11. 

225 ; R. V. Edmunds (1009), 25 T. L. K. 658. 

488. .] — That admission, like every other 

admission made by a deft, or made by his agents 
in the course of business, is admissible as evidence 
against him ; but it is always for the ct. to con- 
sider what weight, if any, is to be given to an 
admission, or any other evidence ; it is not con- 
clusive merely because it is legally admissible 
(James, L.J.). — Bulley v. Bullby (1874), 9 
Ch. App. 739 ; 44 L. J. Ch. 79 ; 30 L. T. 848 ; 22 
W. R. 779, L. JJ. 

489. .j — (1) A woman’s hand was injured 

by blood poisoning. She alleged that the injury 
was caused by pricking her thumb on a nail while 
working on her employers’ premises. They 
alleged that the injury was received at her home. 
At the hearing she was cross-examined as to 
alleged stat-ements made by her to certain persons 
that she had done it at home, & their evidence 
as to these statements was heard. The evidence 
of witnesses called for her of statements made by 
her to them as to the alleged accident two days 
after its alleged occurrence was disallowed. 

We have simply to apply here the general rule 
of evidence that statements may be used against 
a witness as admissions, but that you are not 
entitled to give evidence of statements on other 
occasions by the witness in confirmation of her 
testimony (Neville, J,). 

(2) Upon the trial of an indictment for offences 


PART II. SECT. 4. SUB-SECT. 2.— A. 

485 i. Otncral rule . ) — Admissions of 
deft, may be used as orldenoe of a case 
made by the bill thoufirb not put in 
issue. — B huck V. Liqar (1860), 6 


W. W. & A’B. 240.— AUS. 

o. Admission by conduct.] — In 
coming to a conclusion whether pro- 
hibited goods have been imported 
since the date of proliibition, all the 


circumstances of the case Including the 
demeanour, statements & conduct of 
accused must be taken into considera- 
tion. — Houoh V. Ah Sam (1912), 15 
C. L. R, 452.— AUS. 
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against women Sc girls involving violence, the fact 
that complaint is made by the prosecutrix shortly 
after the occurrence, with the particulars of the 
complaftit made, so far as they relate to the charge 
against the prisoner, are allowed to be given in 
evidence on tlie part of the prosecution, not as 
being evidence of the facts complained of, but as 
evidence of the consistence of the conduct of the 
jirosccutrix with the story told by her in the box, 
At as tending to negative any consent of hers. 
That is a special class of case in which such 
evidence has for a very long time been allowed to 
be admitted, but it has nothing to do with such a 
case as the present (Swinfen-Eady, L.J.). — Jones 

V, South Eastern At Chatham Ry. Co.’s Manag- 
ing Committee (1918), 87 L. J. K. B. 775 ; 118 
L. T. 802 ; 11 B. W. C. C. 38, D. C. 

493. Admission by conduct — Party’s disbeliei 
In own case.] — Annesley v. Anglesea (Earu) 
(1743), L. R. 6 Q. B. 317, n. ; 17 State Tr. 1139. 

J 71 not aii ons :—CoJl8d. Moriarty r. L. C. & D. Ily. (1870). 

L. K. .5 Q. B. :il4. Refd. Gartsirte v. Outrain (18/»6), 2(5 

li. .T. Ch. 113 ; R. v. Watt (1005). 20 Cox, C. C. 852. 

Mentd. Stapleton v, Crofts (1852), 18 Q. B. 367 ; It. v. 

Cox & Railton (1884), 14 Q. B. D. 153. 

491. .] — On the trial of an action by 

pltf. & wife for injuries sustained by the wife 
owing to defts.’ negligence, pltf.’s case was proved 
by the evidence of the wife At other witnesses ; At, 
defts. having called evidence to prove that the 
wife was in fault, tendered the following evidence, 
which was received, subject to objection. W. 
deposed that he, pltf., At C., a clerk of pltf.’s 
attorney, were togeth ir at pltf.’s house : pltf. 
said that if W. would give evidence as to the 
accident he should share the comiiensation ; pltf. 
knew that W. was not present at the accident, Ac 

W. said he was not, Ac C. said if W. would not 

come forward he, C., would get other witnesses. 
Two other witnesses deposed to similar proposals 
made to them by C., but not in pltf.’s presence, to 
give false evidence. Idtf. was not present at the 
accident ; & neither he nor C. had been called as 
witnesses : — Held : the evidence was rightly 

received, as amounting to evidence of an admission, 
by conduct, of pltf. that he had a bad case. — 
Moriarty v, London, Chatham Ac Dover Ky. 
Co. (1870), L. R. 5 Q. B. 314 ; 39 L. J. Q. B. 109 ; 
22 L. T. 103 ; 34 J. R. 092 ; 18 W. R. 025. 
Aniwtaiion FoUd. H. v. Watt (1905), 70 J, l\ 29. 

492. .] — The conduct in a litigation 

of a party to it, if such as to lead to the reasonable 
inference that he disbelieves in his own case, may 
be proved Ac used as evidence against him. — R. v, 
Wat'I’ (1905), 70 J. P. 29 ; 20 Cox, C. C. 852. 

493. Omission to claim exemption from 

tithe.] — Where an exemption by non-payment is 
set up under 2 Ac 3 Will. 4, c. 100, the proceedings 
cf Tithe Comrs. at meetings for the commutation 
of the tithes within it are admissible in evidence 
for the purpose of showing that at such meetings 
no exemption by non-payment was claimed. — 
Pearson v. Beck (1853), 8 Exch. 452 ; 22 L. J. Ex. 
213 ; 21 L. T. O. S. 21 ; 17 J. P. 200 ; 155 E. R. 
1420. 

494. Where evidence illegal.] — The ct. will 

496 i. Admiasiem referring to docu- 
ment.] — To constitute an admission, 
the document need not be written by 
the party againnt whom it is UHcd ; it 
Is sufiRcieiit if it is found in his pos- 
session, & his conduct thereto creates 
an inference that he was aware of its 
contents & admitted their accuracy; 
but, unless this is done, the document 
cannot be used against him as proof 
of its contents. What conduct would 
properly gdve rise to such inference 
depends on the facts of each case. The 

J. — ^VOL. XXH. 


reject evidence in itself illegal, notwithstanding 
the admissions or omissions of the litigants. — 
Shaw v, Roberts (1818), 2 Stark. 455, N. P. 

4€5. Admission in Ignorance of liability.] — Any 
admission of a demand, or confession to that effect, 
made by a deft, when he is arrested At ignorant 
whether lie is bound by law to the payment of the 
demand or not, is inadmissible fiviclence to charge 
him. — R ouse r. Redwood (1794), 1 Esp. 165, 
N. P. 

496. Admission referring to document.] — In 

an action for goods sold Ac delivered, Ac on an 
account stated, a parol admission of the debt by 
deft, is evidence under the account stated, though 
it appears tliat ilu're was a written agreement 
relating to the goods. 

Wliat a dtift. says is alw\ays evidence against 
him, although it may have arisen out of a written 
agreement (Parke, B.). — Newhall v. Holt 
( 1840), 6 M. Ac W\ 0(32 ; 9 L. J. Ex. 293 ; 4 Jur. 
(510 ; 151 E. R. 578. 

Anrudatinna : — Distd. Vain v. Whittiiurtoii (1843), (’ar. & M. 

184. Mentd. IMumcr v. BriHcoc (1847), 10 L. T. O. H. 185. 

ii. Admissions in Party's Own Favour, 

497. Not admissible.] — Wilson v. Calvert 
( 1832), 5 Sim. 194 ; 58 E. R. 310. 

498. Unless already given in evidence by 

opposite party.] — C ray v. Halls (182J), cited in 
Ry. Ac M. at p. 258, N. P. 

Aimotation Apprvd. Smitli v. Blancly (1825), By. & M. 257. 

499. .] — Smith v. Blandy, No. 207 

ante. 

500. Documentary evidence.] — In 

an action of trespass against two defts,, pltf. in 
proof of the alleged acts of trespass, gave in evi- 
dence a return by one deft, to a writ of habeas 
corpuSy in which that deft, stated, that ho had 
committed the acts in question in obedience to 
certain orders made by his co-deft. Defts. 
thereupon called in aid the evidence contained in 
that document in support of certain pleas of 
justification : — Held : the return was evidence for 
defts. in support of their pleas, Ac also against them 
in proof of the trespass. — C obbett v. Grey (1850), 
4 Exch. 729 ; 19 L. J. Ex. 137 ; 14 L. T. O. S. 
182 ; 14 J. P. 5(3 ; 154 E. R. 1409. 

Annotationa : — Mentd. Howard 7\ IIudRon (1853), 2 E. & B. 

1 ; Moody v. Corbett (1866), 7 B. & S. 541. 

501. Statements made after accident — 

As to cause of accident.] — J ones v. South Eastern 
A c Chatham Ry. (3o.’s Managing CoMMrrrEB, No. 
189, ante. 

502. Rule In criminal proceedings 

for assault distinguished.] -Jones v. South 
Eastern Ac Chatham Ry. Co.’s Managing Com- 
mittee, No. 489, ante. 

— ^ccy generally y Master Ac Ser- 
vant ; Negligence. 

503. Evidence given on trial for malicious 
prosecution.] — Where, in case for a malicious 
charge of felony, pltf. puts in, to prove a fonnal 
part of his case, deft.’s Ac another person’s de- 
positions before the magistrates, deft, has a right 
to use his own deposition as evidence in the cause, 

tho tostimony of a witnoHB who had 
boon lufomiod by pltf. before the ad- 
iidlcatiou that dociinieiits rcIatliiK to 
and had then been clepoHitt?d with nim 
an security by tlie person who w'as 
afterwards insolvent & who was the 
first deft. In this suit : — Held : this 
beliiff an admission by a party within 
Evidence Act, 1872, s, 21, could not 
bo used OB evidence in pltf.’s favour. — 
Miller v. Maduo Das (1890). I. L. R. 
19 All. 76 ; L. R. 23 Ind. App. 106. — 
IND. 


mere fact of possession of letters is not 
of much value, unless it is shown that 
their contents were recognised & 
adopted by the replies elicited or tho 
conduct inspired by them. — Bakixdka 
Kumar Ghose v. R. (1909), I. L. R. 
37 Calc. 467.— IND. 
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497 i. Not admissible .] — On tho ques* 
tlon whether the cts. below should, or 
should not, have received in evidence 
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Sect, 4. — Hearsay: Sub-sect, 2, C. d: D, {a) 
dtib).] 

but not that of the other deponent. — Jackson v. 
Bull & Alison (1838), 2 Mood. Sc K. 170; subse- 
quent proceedings f 2 J . P. 095. 

C, Admissions against Interest. 

504. Admissible — Admission that possession not 
adverse.] — The declarations of a widow in pos- 
session of premises, that she held them for her 
life, that after her death they would go to the 
heirs of her husband, are admissible to negative 
the fact of her having had twenty years’ adverse 
possession.”” Doe d. Human v. Peit:’ett (1821), 
“ B. Aid. 223 ; 100 E. ll, 1174. 

AnnoiaiUm : — Apld. Doe d. IMtchard v. Jaunccy (1837), 8 

C. & V. i)i). 

505. ™— Admission against ownership of 
property — Though rights of ownership exercised.] 

—If a person is seen felling timber in a wood, it is 
primd facAe evidence that he is the owner of it ; 

therefore anything that he says at that or any 
other time as to any one else being the owner of it 
is evidence. — D oe d. Stansbuuv v. Arkwright 
(1833), 5 C. & P. 575. 

Annatidion Mentd. Rt'. Stepney Election Potii., Isaacson 

V. lJuraut (188«), 34 W. K. 547. 

506. Admission by party in possession.] — 

Roe d. Trimlestown (liORO) v . Kemmis, No. 451, 
ante. 

507. Admission that claim already subject 

of adverse award.] — In an action for work & 
labour, to which d(dt. pleads the general issue, a 
statement made by pltf. that the claim which 
forms the subject of the action was referred to an 
arbitrator, wdio found by his award that nothing 
was due to pltf., is evidence against X)ltf. under the 
issue raised by that plea. — Murray v. Gregory 
(1850), 6 Exch. 408 ; 19 L. J. Ex. 355 ; 14 Jur. 
655 ; 155 E. K. 205. 

508. Though relating to contents of 

documents.] — Pltf. in assumpsit gave in evidence 
an admission of deft., that he owed £147 on a bill 
of exchange which had been returned dishonoured : 
— Held : such acknowledgment was admissible, 
though no notice to produce the bUl had been given. 
— h^YEH V . Brown (1824), Ry. M. 145, N. P. 

500. .] — What a party says is evi- 

dence against himself as an admission, notwith- 
standing it may relate to the contents of a written 
paper. — Earle v. Picken (1833), 5 C. & P. 542. 
Anwddtion : — Consd. Slaiterlo v. Pooley (1840), U. & W. 18. 

510, ,] — A parol admission by a party 

to a suit is always receivable in evidence against 
him, although it relat^e to the contents of a deed 
or other written instrument ; ^ even though its 


contents be directly in issue in the cause. — 
Slattbbib v. Pooley (1840), 6 M. & W. 664 ; 
11. & W. 18 ; 10 L. J. Ex. 8 ; 4 Jur. 1038 ; 151 
E. R. 579. 

Ann/)talions : — Coxtsd. Boulter v. Peplow (1850), 9 C. B. 
493. Apld. Murray v, Gregory (1850), 5 Exch. 468 ; R. t?. 
BasingHtoke (1851), 14 Q. B. 611. Coasd. Henman v. 
Lester (1882), 12 0. B. N. S. 776 ; BriUah Thomson- 
Houston (Jo. V. British Insulated & Iielsby Cables, [1924] 
2 Gh. 160. Refd. Howard v. Smith (1841), 3 Man. & G. 
254 ; Vain v. Whittington (1843), (Jar. & M. 484 ; Doe d. 
Groves v. Groves (1847), 10 Q. B. 486 ; Plumer v. Brisco 
(1847), 11 Q. B. 46 : Boileau v. RuUin (1848), 2 Exch. 
665 ; Ridley v. Plymouth Grinding & Baking Co., 
Kingsbridgo Flour Mill Go. v. Same (1848), 2 Exoh. 
711 ; Tolfv. Lee (1849), 13 Jur. 614; Hughes v. Clark 
(1851), 10 C. B. 905; Pritchard v. Bagshawe (1851), 
11 C. B. 459 : Whyman v. Gath (1853), 1 W. R. 373 ; 
Darby r. Guseley (1856), 1 H. & N. 1 ; Sandeis v. Karnell 
(1858), 1 F. & F. 358 ; Chappell v. Bray (1860), 6 H. & N. 
145 ; Hill V. Nuttall (1864), 17 C. B. N. S. 262. Mentd. 
Stubblngs v. Stokes (1845), 6 L. T. O. S. 123 ; Dorrett v. 
Moiix (1854), 15 (;. B. 142 ; Tapper v. Foulkes (1861), 7 
Jur. N. S. 709. 

511. — .] — Pike v. Green (1843), 1 

L. T. O. S. 66. 

512. Verbal tenancy on terms of 

previous written agreement.] — Upon an issue on 
the tenancy in replevin, the verbal statements of 
plH. as to the terms of his tenancy are admissible 
in evidence, although the tenancy was created by 
adopting the terms of a former demise in writing. 
— Howard v. Smith (1841), 3 Man. & G, 254 ; 3 
Scott, N. R. 574 ; 10 L. J. 0. P. 245 ; 133 E. R. 
1138. 

513. Though written evidence in existence.] 

— Newhall V. Holt, No. 496, ante. 

514. Written entry Inadmissible for 

lack of stamp.] — What a party says, admitting a 
debt, is evidence notwithstanding the promise 
to pay is reduced into writing (Lord Lynd- 
HURST, C.B.). — Singl?:ton V. Barrett (1832), 
2 Or. & J. 368 ; 2 Tyr. 409 ; 1 L. J. Ex. 134 ; 
149 E. R. 157. 

Annotation : — Refd. RemirigLon v. Baker (1837), 6 L. J. C. P. 

117. 

545 , Only if against pecuniary interest.] 

— Statements made by a deceased workman, a 
blacksmith, to the general manager of his em- 
ployers as to the nature & cause of an injury to 
his thumb which ultimately resulted in his death. 
The statements were to the effect that in answer 
to the manager’s question what was the matter 
with his thumb the deceased replied tliat he had 
a whitlow on his thumb, & in reply to a further 
question whether ho had been hammering his 
thumb the deceased replied “no”: — Held: (1) 
not admissible on behalf of the employers in an 
application by deceased’s dependants for com- 
Ijensation under Workmen’s Gompensation Act, 
1900, as admissions by deceased, inasmuch as 
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605 1, Admissihlo—AdmUsion against 
oumerahip of property — Though right a 
of ownership exerciaed ,] — A statenuuit 
of a poreoii, through whom pltf. claimn, 
mado to a strauger, not in pltf.’s 
preHOPoo & before the trauafer to pltf. 
that ho, the predoooHi’.or in title, was 
not tJie owner of tho property in 
question Is ovldenoe as a declaration 
against interest. — ^lii.oYD v. Apams 
(1906), 37 N. B. R. 590.— CAN. 

615 i. Only if against pecuniary 

interest.] — Pltf. & deft., wife & husband, 
opened a Joint account in a hank In 
May, 1915, both signed a direction to 
the hank ; “ All moneys which may 
be deposited by us or either of us to 
the aocoimt are our joint property, but 
such moneys may be withdrawn by 
eltiier one of us, or the 8ur\dvor of uh.'* 
The money deposited to the credit of 
the account was all doft.’B, Jk, the pur- 
pose for which It was deposited, vl*. 


to pay the oxponses of pltf. & her 
olilld, during deft.'s absence, & to 
make payments in connection with 
deft.'s property, was shown in evi- 
dence : — Held ; the writing was not a 
contract between the parties. It was 
merely a direction to tho hank, for the 
bank’s protection ; it was none the 
less evidence against deft., as an ad- 
mission made by him, but as an ad- 
mission only. »OUTHBT V. Soin'HBY 

(1917), 40 O. L. R. 429 ; 38 D. L. R. 
700.— CAN. 

61511. .] — F. was tenant to 

C., wltli a promise of a lease for twenty* 
one years, from Sept. 1851, to Sept. 
1872, at the rent of £84 16«. After- 
wards C. entered F.'s name In his rent 
book as the tenant of 128 acres, at 
16jf. an acre, at yearly rent of £102 8s., 
loss £4 for county oeas., £08 8s. 
“ Tenure, thirty -one years from Sept. 
1872, at rent of 16«. per acre, allowed 
£4 for county cess." The entry was 


In C^.’s handwriting : — Held : it was 
admissible in evidenoo as a statement 
against the proprietary & pecuniary 
Interest of 0. — Go.vneb r. Fii'zaBKALD 
(1883), 11 L. R. Ir. 106.— IR. 

p. .] — Deft, being indebted 

to pltfs., gave them a written under- 
taking to pay when able to do so, in 
consideration of their forbearing to 
sue him. At tho time he gave the 
undei'taking deft, was possessed of 
certain property in V. which he repre- 
sented os being mortgaged, Sc as not 
worth more than the mtge. debt. 
Shortly after ^viug the above tmder- 
taklng deft, left the colony. Pltfs. 
discovering that deft, had, while 
abroad, become able to pay, brought 
their action. Deft, alleged that at the 
time he gave the undertaking he was 
able to pay the debt, Ids property not 
being so heavily mortgaged as he had 
represented -HeW ; the jury were 
Justified in accepting that statement of 
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S ts. had, as dependants, a direct statutory 
against the employers ; the deceased work- 
man was not a party to the litigation ; & appcts. 
did not derive their title to compensation by 
derivation from him. (2) The statements were not 
admissible as declarations against interest, inas- 
much as it must be shown that the statements 
were to the knowledge of deceased contrary to his 
pecuniary interests, & the statements in question 
did not satisfy that requirement for when they 
were made no claim had been put forward nor was 
there any reason to believe that the workman 
knew that he ever would be able to make a claim. 
Moreover, the particular statements in question 
were not necessarily against the interests of the 
deceased, for neither of them was of such a nature 
as to be inimical to, or to militate against the 
success of, a claim on his part if ho had lived to 
make one. — T ucker v. Oldbury Urban Council, 
[1912] 2 K. B. 317 ; 81 L. J. K. B. 6G8 ; 106 L. T. 
669 ; 6 B. W. C. C. 296, C. A. 

Annotations : — As to (2) Refd. Ward v. Pitt, Lloyd v. Powoll 
Duffryn Steam Ooal Co., [1913] 2 K. B. 130 ; Boare v. 
Garrod (1915), 8 B. W. C. C. 474. Oejierally, Mentd. 
Harper u. Dick, Korr (1920), 90 L. J. K. B. 1313. 

Admission that document a copy.] — See No. 

2340, post. 

Admissibility of secondary evidence of docu- 
ments.] — See, generally. Part IV., Sect. 5, post. 

Admission by solicitor — Whether ground for 
disciplinary action.] — See Solicitous. 

Z>. Admissions in Judicial Proceedings. 

(a) By Party. 

516. In what proceedings — Arbitration.] — W est- 
lake V. Collard (1789), BuU. N. P. 230 b, N. P. 

517 . Proceedings before commissioners 

in bankruptcy.] — Qu. : where a party, examined 
before comrs. of bkpt., admitted that he had 
received a sum of money on account of the bkpt. 
after an act of bkpcy., but not that it was a sub- 
sisting debt, whether an admission obtained by 
such compulsory examination can be used as 
evidence to support a count on an account stated 
with the assignees. — Tucker v. Barrow (1828), 
7 B. & 0. 623 ; 3 0. & P. 85 ; 1 Man. & By. K. B. 
518; 6 L. J. O. S. K. B. 121; 108 E. *R. 855; 
previous proceedings (1827), Mood. & M. 137, N. P. 
Annotatimis : — Refd. Elcke v. Nokee (1834), 1 Mood. & it. 
359 ; Lubbock v. Tribe (1838), 3 M. & IM. 607 ; f’erry w. 
Slade (1845), 8 Q. B. 115. Mentd. Bevau v. Nunn (1832), 
9 Bing. 107 ; Edwards v. Gabriel (1861), 30 L. ,1. Ex. 245. 

518. What admissions — Evidence previously 
given by party — Though incomplete.] — The ex- 
amination of a person taken in shorthand when 


examined as a witness, is evidence against him in 
an action, though he was stopped m giving his 
testimony, & might have added to, or explained 
what he had said. — CoLLET'r v. Keith (Lord) 
(1802). 4 Esp. 212, N. P. 

519 . Though under compulsion.] — 

Tucker v. Barrow, No. 617, ante. 

520. .] — Deft, was let into possession 

of certain premises by A., & paid rent to A., who 
gave receipts for it as “ for self & 0.’' After these 
receipts were given, deft. stiU continued in pos- 
session & corresponded with A. as his landlord 
upon certain matters connected with the premises. 
Upon one occasion of his being examined as a 
witness upon an inquisition deft, deposed that he 
was tenant to A. In an action of ejectment to 
recover possession of the premises : — Held : there 
was evidence upon whhih the jury might find that 
he had admitted himself t/O be tenant to A. so as 
t ;0 entitle pltf. to succeed upon a demise by A. — 
Doe d. Nicholl v. Bower (1852), 18 L. T. O. S. 
221. 

In affidavit.]— Part VII., Sect. 10, 

post. 

In answers to interrogatories.] 

— See Part IV., post. 

Evidence of party's own witness.] — See 

Sub-sect. 2, D. (6), post. 

521 . Plea of guilty In criminal pro- 

ceedings for same offence.] — Anon. (1808), cited 
2 Phillips on Evidence, lOtli ed. p. 29. 

Annotation: — Refd. Hill v. Clifford, Clifford v. Timms, 

Cliffonl V. PhillipB (1907), 97 L. T. 206. 

(b) By ParUfs own Witness. 

522. Depositions of witness.] — Wliero a peti- 
tioning credit/or having ascertained that an agent 
in his service could prove an act of bkpcy., sent 
him for that purpose to be examined on the open- 
ing of the fiat : — Held : the deposition, then made, 
was evidence of the act of bkpcy. as against such 
creditor, in an action against him by the assignees, 
in which the act of bkpcy. was put in issue. — 
Gardner v. Moult (1839), 10 Ad. Sc El. 404 ; 2 
Per. & Dav. 403 ; 8 L. J. Q. B. 270 ; 3 Jur. 1190 ; 
113 E. R. 170. 

Annotations : —AM. IliohardB v. Morgan (1863), 4 B. & S. 

641. Oonsd. British Thomson-HouHtou Co. v. British 

Insulated & Ilolshy Cables, [19241 2 Ch. 160. Refd. 

Colo V. Hadley (1840), 11 Ad. & El. 807 ; Boileau v. 

Uutlin (1848), 2 Exch. 665. 

523. To prove same facts against same 

party.] — A dfjposition, taken under the old system, 
before Nov. 1852, &» used by a paHy to a suit in 
Chancery for the purpose of proving particular 


deft, which told against his interest In 
the action. — Driver v. JjEarmoutlti, 
1 J. R. 41.— -N.Z. 

q. What may he — Conversation 
between defendemt third party — 
Plairdiif being present.] — ^Pltf. sold & 
conveyed certain land to deft., the 
deed containing a receipt for the 
purchase -money, $808, with a receipt 
for same also indorsed. Pltf. then 
sued deft, upon the common counts for 
the purchase -money of the land, & on 
an account stat-ed. Deft, pleaded, 
among other pleas, payment. After 
the sale deft, told one M. that he had 
only paid pltf. $41, & offered to pay 
him, M., whatever pltf. was willing he 
should. It also appeared, though not 
verj’ clearly, that pltf. was present at 
this conversation : — Qu. : whether the 
conversation between deft. & M. 
amounted to a statement of accoimt, 
or anything more than an admission 
from w'hioh non-payment of the pur- 
chase money might bo assumed. — 
Casey v. McCall (1868), 19 C. P. 90.— 
GAN. 

r. Absolute offer by company 


to settle claim.] — The act of incorpora- 
tion of K. C. & Co. provided for the 
assumption or guarantee by tho co. of 
the obligations of R. C. Sc Co., the co. 
being empowered to take over tho 
assets of tho Arm & to assume its 
obligations. A letter written by the 
co. contained an absolute offer to pay 
a sum of money In settlement of a 
claim against tho firm which was out- 
standing at the time of tho incor- 
poration of the co. : — Held : this offer, 
unexplained, & aot stated to have been 
made without prejudice, might properly 
bo regarded as an admission of facts 
which would involve iiabillty on the 
part of the co. — M cRae v. Rhodes, 
Curry & Co., Ltd. (1896), 28 N. S. R. 


PART II. SECT. 4, SUB-SECT. 2.— 
D. (a). 

s. In what proceedings — Exami- 
nation before assignee in bankruptcy, h— 
Statements of an insolvent on his ex- 
amination before assignee at creditors’ 
meeting, are evidence against him on 
a criminal trial. — R. r. McLean (1877), 


1 P. & B. 377.— CAN. 

t. What admissions-— Evidence pre- 
viously given by party — In another 
auif.]— The only evidence of doft.’s 
ownership of real estate was her 
admission, signed by her when under 
examination in anotlier suit : — Held : 
clearly admissible. — Brown v. Win- 
ning (1878), 43 U. C. R. 327.— CAN. 

521 i. Plea of guilty in criminal 

proceedings for same offence.] — In an 
action for damages in assault, the plea 
of guilty made in a criminal prosecu- 
tion In the same matter is an admission 
of tho fact of the assault which pltf. 
can take advantage of In the civil 
action. — Fortier v. Sauv* (1888), 
M. L. R. 4 8. C. 30.— CAN. 

Evidence before commis- 
sioner.] — Held: the oral answers of 
deft, before a comr. under an order of 
tlie ct. were properly received against 
him as admissions, although the in- 
terrogations & prior examinations were 
not tendered. — C ochran v. Chipman 
(1877). 2 R. & O. 254.— CAN. 

a 2 
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Seci, — Hearsay: Sub-sect, 2, D, (&), E., F, & 

facts, is admissible as primary evidence of the same 
facts against the same party in an action by a 
stranger. — Riciiardh v. Morgan (1863), 4 B. & S. 
641 ; 3 New Bep. 198 ; 33 L. J. Q. B. 114 ; 9 
L. T. 662 ; 28 J. P. 65 ; 10 Jur. N. S. 5,69 ; 122 
E. B. 600 ; 8uh nom,. Richards v, Morgan, Morgan 
V, Morgan, 12 W. R. 162. 

Anncftaiions : — Apld. Fleet v. Perrins (1809), 9 B. & S. 675. 
Consd. Hiitehlnson ??. Glover (1876), 1 0. B. D. 138. 
Pistd. Kvans v. Merthyr Tydfil U. C., [18991 1 Ch. 241. 
Conid. British Thoinsori -Houston Co. v. British Insulated 
& Helsby Cables, 11U24J 2 Ch. 100. 

524. In suit to perpetuate testimony — 

Necessity for user or adoption by party.] — A 

deposition made in the year 1815, in a smt to 
perpetuate tCHiimony by a witness examined on 
commission on behalf of a predecessor in title of 
defts., was admitted in evidence at the trial of 
lids issue as being a statement made by a person 
vouched by the party on whose behalf deponent 
was examined, consequently an admission by 
conduct of a predecessor in title of defts. This 
deposition had beem sealed up by the examiners, 
but was now found unscuiled : — Held : the mere 
fact that the deposition was now found to be un- 
sealed was not evidence of user or adoption by the 
party on whose behalf deponent was examined, 
in the absence of evidence of such user or adoption, 
the deposition was inadmissible on the ground 
on wliicli it was admitted. — Evans v, Merthyr 
Urban ( Vhjncil, f 1 899] 1 Ch. 24 1 ; 08 L. J. 
Ch. 175 ; 79 L. T. 578 ; 43 Sol. Jo. 151, C. A, 
AnnoMions : — Consd. British Thoiuson-Houstoi) Co. v. 
BiIUbIi IriHulatiul Helsby Cables, (10241 2 Ch. 100. 
Reid. Heath v. Deane, (1006J 2 (’h. 80. Mcutd. Mercer v. 
Donne, [1906] 2 Ch. 638. 

525, Oral evidence — Distinguished from written 
evidence.] — Oral testimony, called in judicial pro- 
ceedings to provti a certain contention, is not such 
an admission by conduct of the truth of that con- 
tention as to be admissible, in other proceedings, 
08 evidence against the party who tendered the 
testimony. 

Oral evidence must stand on a somewhat 
different footing from written evidence (Russet.b, 
J.). — British Thomson-Houhton Co. v, British 
Insulated & Belsby Cables, Ltd., [1924] 1 Ch. 
203 ; 93 L, J. Ch. 467 ; 131 L. T. 688 ; 41 R. P. C. 
315; 68 Sol. Jo. 252; affd., [1924] 2 Ch.160, C. A. 
Annotation : — Mentd. BHUnh ThoiiiHon-HouBton Co. v. Horn 
(1924), 41 H. r. C. 602. 

E, Admissions with a View to Compromise, 

628. General rule.] — Hitherto I have made it 
a rule never to receive any admissions whatever, 
which were made on a reference that was not 
effective. I think I liave carried that rule too far, 
for the future I shall receive evidence of all 
admissions, such as deft, would be obliged to make 
in his answer to a bill in equity, & will r(*ject none 
but such os are merely concessions for the purpose 
of making peace, & getting rid of a suit. These 
I think ought not to be admitted in evidence to 
prejudice deft., when the object for which they 
were made is at an end (Lord Kenyon, C.J.). — 
Slack v, Buchannan (1790), Peake, 7, N. P. 
Annotation:' — Mentd. Froyscll r. Lowelyn (1821), 9 Price, 
122 . 

527 . ,] — An admission of a handwriting 

made by deft., pending u treaty for compromising 
the suit, is evidence against him. 

Certainly any admission or confession made by 
the pai’ty respecting the subject-matter of the 
action, obtained while a treaty was depending, 
under faith of it, & into which the party might 
have been led by the confidence of a compromise 


taking place, cannot be admitted to be given in 
evidence to his prejudice ; but the fact of a hand- 
writing being a person's or not, stands on a different 
foundation ; it is matter no way connected with 
the merits of the cause, & which is capable of 
being easily proved by other means (Lord Ken- 
yon, C.J.). — Waldridge V, Kennison (1794), 1 
Esp. 143, N. P. 

Annotation: — Mentd. Froyscll v. Lewelyn (1821), 9 Price, 

528. .] — An agreement, headed “ An agree- 
ment for compromise,” & made between a father 
& son, whereby the father engaged that on the 
son’s signing certain deeds, for the purpose of 
settling the title to some reversionary family 
property, with respect to which there was some 
dispute between them, he, the father, would give 
up to the son a pi^omissory not^e, given by the son 
to the father, for £1,000 : — Held : admissible as 
evidence in an action brought by the administrator 
of the father against tlie son, to recover the £1,000, 
on the note, for the purpose of taking the demand 
out of Stat. Limitations whicJi had been pleaded, 
as being an admission that the note was, at the 
date of the agreement, in (‘xistence & unpaid ; for 
such an agreement is not within the rule of law 
which excludes from evidence admissions male 
during a treaty for a compromise of litigation. 
That rule is applicable only L) treaties for the 

urpose of ending suits, which are not, eventually, 

rought to a conclusion ; but doc^s not apply 
to agreements perfected executed ; although 
the subject-matter & objects of such agreements 
may be a compromise of previously existing 
differences between the parties. — Froysell v, 
Lewelyn (1821), 9 Price, 122 ; 147 E. R. 41. 

529. .] — A landlord being sued for repair's 

done upon his estate, it is agreed that the tenant 
shall advance the amount out of the rent, & that 
the landlord shall pay two-thirds of deft.’s costs. 
The costs not being paid, the action proceeds 
This arrangement is not such an acknowledgment 
of deft.’s original liability as will entitle pltf. to 
a verdict ; even supposing that it is not inadmis- 
sible in evidence as being Jn the nature of a com- 
promise. — I.,()urs V. Hudson (1828), 2 Man. & Ry. 
K. B. 481 ; 7 L. J. O. S. K. B. 242. 

630. .] — Words said by way of compromise 

of an action are never receivable in evidence in 
that action (Lord Erskine, O.J.). — Re Brereton, 
Ex p, Bignold (1836), 2 Mont. <fc A. 633 ; 1 Deac. 
712 ; 6 L. J. Bey. 17, Ot. of R. 

531. Application of rule — Admission during 
reference to arbitration — Arbitration abortive.] — 
Slack v. Buchannan, No. 526, ante, 

532. Handwilting.] — Waldridoe v, Ken- 

nison, No. 627, ante. 

533. Confined to compromise of suits.] — 

Froysell v, Lewelyn, No. 528, ante. 

534 . Proposal to refer matter to arbitra- 

tion — Subsequent admission to proposed arbitrator 
with view to compromise.] — On non assumpsit 
pleaded & notice of set-off given to an action for 
mods sold & delivered, a witness was called to 
Trove a conversation with pltf,, in which the latter 
3egan by proposing to refer the matter in. dispute 
between him & deft, to the arbitration of witness, 
but this being refused, pltf. proceeded to admit 
that he had received on account of deft. £800, a 
sum more than covering the demand in the 
action : — Held : this conversation was receivable 
in evidence under the notice of set-off, & ou^ht 
not to be rejected as an offer of compromise, 
although pltf. expressly requested the witness to 
state the conversation to deft., to induce him to 
come to a compromise. 
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If a part of a conversation be received in 
evidence, then the whole conversation ought to be 
presented to the jury. — Thomson v. Austen 
(1823), 2 Dow. & Ry. K. B. 358 ; 1 L. J. O. S, K. B. 
99. 

636. Discharge by tenant of alleged 

liability of landlord.] — Lofts v, Hudson, No. 529, 
ante. 

636. Interview to effect compromise — Ex- 
pressed intention to repeat statements made.] — 

\Vhere a person called on deft, with a view to 
making an amicable arrangement, <fc said, “ you 
may expect I shall repeat what you say**: — 
Held : the conversation which ensued was not a 
privileged communication, & it was properly 
received in evidence. — Laidlaw v. Leech (1851), 
16 L. T. O. S. 344. 

Letters “ without prejudice.**] — See Part 

IV., Sect. 13, sub-sect. 7, post, 

F, Admissions in Pleadings, 

See Pleading ; Practice. 

G, Admissions hy Particular Parties, 

(a) Hy Predecessors hi Title, 

637. Admissible against parties claiming under 
them — Assignor & assignee.] — Declarations made 
by the owner of an estate against his own interest, 
are admissible in evidence against his vendee, 
although such vendor be alive even in ct. at the 
time that his declai’ations are proposed to be used. 
— Woolway v, Rowe (1834), 1 Ad. & El. 114 ; 
3 Nev. & M. K. B. 849 ; 3 L. J, K. B. 121 ; 110 
E. R. 1151. 

Annotations:' — Refd. Doe d. Daniel v. Coulfchrod (1837), 7 
Ad. & El. 23.5 ; Doe d. ilowlandson v. Wainwrli?ht (1838), 

8 Ad. & El. «91 ; Phillips v. (’ole (1839), 10 Ad. & El. 10« ; 
Papendick v. Prid^fwator (1855), 5 E. & B. 166; lie 
Holland, Gregff v. Holland, [1902J 2 Ch. 360. 

638. .]— Upon an issue between A. & B., 

whether C. died possessed of certain property, 
evidence may be given of declarations made by C. 
that she had assigned the property to A. — I vat v. 
Pinch (1808), 1 Taunt. 141 ; 127 E. R. 785. 
Annotations: — Apld. Smith v. Smith (1836), 3 Bing. N. C. 

29. Distd. Coole v. Braham (1818), 3 Exch. 183. Expld. 
& Distd. Ward v. Pitt, 11913] 2 K. B. 130. Refd. James 
r. Halter (1830), 2 Bing. N. C. 505 ; Hoberts v. Jnstico 
(1843), 1 Car. & Kir. 93 ; Bewley v. Atkiii.son (1879), 13 
Ch. D. 283. 

539 . Incumbent & successor.] — An 

answer by a former rector to a bill filed to estab- 
lish a modus of a certain measure of meal, as to 
one farm, admitting that the parish is exempt, in 
consideration of a commutation for meal, is not 
only admissible but strong evidence to prove a 


district modus. — Be Whelpdale v, Milburn 
(1818), 6 Price, 485 ; 146 E. R. 671, Ex. Oh. 

640. ,] — An ancient document, 

signed by the rector of a parish for the time being, 
setting out the payment of tithes by a modus is 
admissible in evidence in support of such modus, 
although such document was not jiroduced from 
the registry of the bishop or archdeacon, but was 
found among the title deeds of a landowner in the 
parish, on the ground that, as it was evidence 
against the rector who signed it, it was admissible 
against his successor's. — Maddison v, Nuttall 
(1829), 6 Bing. 226 ; 3 Moo. & P. 544 ; 8 L. J. O. S. 
C. P. 27 ; 130 E. R. 1266. 

541 , ,] — Where a vicar brings eject- 

ment claiming in right of his vicarage, a letter 
written by a former vicar is admissible in evidence 
for deft. — Doe d. Coyle v. Cole (1834), 6 C. & P. 
359, N. P. 

542 . Vendor & purchaser.] — Woolway v, 

Rowe, No. 537, ante, 

543 . Admissions under seal.] — In a 

suit by resp., lately an insolvent, to set aside on 
the ground of misrepresentation or mutual mis- 
take a release by the official assignee of resp.'s 
equity of redemption of a certain mtge., for 
accounts against applts., the mtgeos., & in effect 
to have the benefit of a subsequent resale by the 
releasee’s purchaser, it appeared that the official 
assignee had in the release admitted the truth of the 
representations made to him, that resp. had 
thereafter taken a conveyance from him of all the 
estate vested in him under the insolvency : — 
Held : the onus was upon resp., who was primd 
facie bound by the admissions under the seal of 
his vendor, to prove the falsehood of the repre- 
sentations, Sc not upon applts. to ostabli.sh their 
truth. — Melbourne Banking Corpn. v. Broug- 
ham (1882), 7 App. Cas. 307 ; 51 L. J. P. 0. 05 ; 
46 L. T. 603 ; 30 W. R. 925, P. C. 

Annotation : — Mentd. Mainland v. Upjolin (1889), 41 Cli. D. 

126. 

544 , Intestate & admlnlSt.T^''r.l — In 

trover for a watch, deft, pleaded that it was . ' 
the property of pltf., & proved that it had been in 
deft.’s possession for four years prcivious to the 
death of a former owner ; but having also put in 
evidence letters of administration granted to him 
of the effects of the former owner : — Held : the 
declarations of such owner were evidence against 
him. — H mith v. Smith (1836), 3 Bing. N. 0. 29 ; 

7 C. & P. 401 ; 2 Hodg. 130 ; 3 Scott, 352 ; 6 
L. .r. C. P. 305 ; 132 E. R. 320. 

645 . Bishop & successor.] — Meath (Bp.) 

V. Winches PER (Marquess), No, 38, ante. 


PART II. SECT. 4, SUB-SECT. 2.— 
G. (a). 

638 i. Admissible against parties 
claiming under them .] — In trespass for 
mesne profits against one who came 
Into possession under the tenant in the 
action of ejectment, the agreement for 
the consent rule, signed by the attorney 
of the tenant in possession, & the Judg- 
ment in ojoctmeut against the casual 
ejector, are evidence for pltf., the first 
as a precedent to connect the tenant, 
under whom deft. In this action claimed, 
with the action of ejectment, & the 
latter, to show pltf.’s right to the pos- 
session of the property. — Fraber v. 
Harding (1845), 3 Kerr, 94.— CAN. 

688 il. — — .1— Declarations of a 
party adverse to his title are admlasiblo 
a^inst a person claiming through him, 
if m^e while the title was in the party 
making the declarations. — Hamilton 
V, Holder (1874). 2 Ihig. 222.— CAN. 

638 iii. . 1 — The deed of convey- 

ance of land in C. recited that the 
vendor was seized of, or otherwise 


well entitled to, the property Intended 
to bo sold, for an estate of inheritance 
in fee simple ” ; & it purported to 
convey such an estate. In a suit for 
dower by the vendor’s widow against 
the heirs of the purchaser : — Ileid : as 
the iiurchaser bought the property as 
& for an estate of inheritance & paid 
for it as such, the recital was primd 
facie evidence against the purchaser, & 
persons claiming through him that tlio 
estate conveyed was what It, purported 
to be, it being an admission by conduct 
of parties wliich amounted to evidence 
against them. — Harkikb r. Prosono- 
MOYKK Dosske (1881), 1. L. U. 0 
Calc. 794.— IND. 

638 iv. .1 — Testator, by Ids will, 

left his house & business establishment 
to his wife for life, after her death 
to his son, & a pecuniary legacy to his 
daughter ; the son borrowed the 
money from his sister, &, as security, 
he & hls mother executed to his sister 
a bill of sale of the property which had 
been left to them ; in a contention 


between tlio sister & an execution 
creditor of the son, as to the bomi /idea 
of the bill of sale ; — Held : to show tho 
nature of the transaction, tho will, 
though unproved, ought to have been 
received in evidence as a signed 
declaration of tho former owner of tho 
property before it passed out of hls 
lossession. — O ’Sulli van v. B i/rke 
1875), I. R. 9 C. L. 105.— IR. 

b. Not admissible to cut down 
title .] — Declarations by a party having 
the documentary title to land, made 
after tho lapse or sufficient time to give 
another title by possession, are not 
admissible to cut down the latter’s 
title. — Hamilton v. Holder (1874), 2 
Pug. 222.— CAN. 

0 . Not admissible in favour of 
parties claiminff under them.] — W. sold 
certain mineral claims to A., who sold 
In turn to defts., after which W., 
as agent for pltf., located a fraction 
between two of tho claims In pltf. *8 
name : — Tleld : dofts. could not invoke 
against pltf. a statement in a bill of 
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546. Former tenant.] — In an action for 

►Itf.’s close & destroying a hatch, deft. 
lead-edT tliat the water of the stream ought to 
ave flowed to his mill, &, because the hatch pre- 
vented its so doing, he pulled it down. Evidence 
may be given of what a fomer tenant said ^ to 
asking permission to have the water, as this is an 
act done, & may bo proof of an exercise of a right 
by one side, 6c an acquiescence in it by the other. — 
Wakeman V, West (1837), 8 C. &; P. 106, N. P. 

647. Party claiming under predecessor in title 
— Lessee of deceased vicar.] — On the trial of a 
modus, the receipts of a lessee of a deceased vicar 
are evidence, & if a witness proves that her father 
& brother were tenants of the tithes for above 
forty years, that is sufficient to let in their receipts, 
without proving a lease to them. — Carrington v. 
Jones (1824), 2 Him. & St. 136 ; 67 E. K. 297 ; 
mb nom, Jones v, Carrington, 1 C. & P. 497. 
Annotation : — Mentd. Carrlnerton v. Coriiock (1829), 2 Sim. 

507. 

548. Admission must relate to predecessor’s 
title.] — On an interpleader issue to try the right 
to ceitain goods claimed by pltf. under an assi^- 
inent to secure a debt alleged to be due to him, 
the adnaissions of the assignor before the date of 
the assimment, that lie was indebted, are not 
receivable in evidence for pltf. 

It was suggested, that the admission of the son 
might be received as evidemee against deft., the 
execution creditor, as a person claiming under him ; 
6c probably an execution creditor, though iu one 
sense ho claims against the debtor, yet, in truth, 
may be considered as claiming under him, for he 
can take only such title as the debtor had. Ad- 
mitting this view to bo correct, it does not apply 
to such admissions as that oftered in evidence in 
this cose, which do not qualify or affect the title 
of the assignor to the chattel assigned (Parke, B.). 
— OooUL? V, Braham (1848), 3 Exch. 183; 18 
L. ,1. Ex. 106; 12 L. T. O. S. 272 ; 164 E. K. 
808 . 

Title must be claimed by derivation.] — 

Tucker v, Oldbury Urban Council, No. 616, 
ante. 

650. .] — In an action by A. against B. in 

which the title to a chattel is in question, admis- 
sions by a person previously entitled which wore 
made during the continuance of his or her interest, 
& which qualify or affect the title, may be given 
in evidence against B. ; but such evidence is not 
admissible whei'e no question of title arises 6c 
where the question at Issue is merely the right to 
a sum of money. 

It is said that whei'e “ title is in question, 
statements made by persons from whom that title 
is derived, which qualify or affect the title arc 
evidence against those who have acquired the title. 
It is I think time tliat, if a chattel is transferred, 
admissions made by the transferor at the time of 
or prior to the transfer, which qualify or affect 


his title, are admissible in evidence against the 
transferee ; but no title is in question in this case 
(Lush, J.). — ^La Roche v, Armstrong, [1922] 
1 K. B. 485 ; 91 L. J. K, B. 342 ; 126 L. T. 699 ; 
38 T. L. R. 347 ; 66 Sol. Jo. 351. 

551. Title must be in question — Application of 
rule.] — La Roche v. Ajimstrono, No. 650, ante. 

Admissions relating to Bills of Exchange.] — See 
Bills op Exchange, Vol. VI., pp. 182, 183, 486, 
Nos. 1137, 1141, 3086-3089. 

(b) By Leasees, 

552. General rule.] — In an action to restrain 
trespass upon land & for a declaration of title, 
where pltf.’s title is disputed by deft., an ancient 
document produced from pltf.’s custody, & pur- 
porting to be signed by a deceased person, by 
which the deceased agreed to pay a sum in con- 
sideration of pltf.’s predecessor in title stopping 
proceedings against him for trespass upon part of 
the land iu question, & also agreed that he would 
refrain from trespassing upon the land for the 
future, is admissible in evidence as showing an 
act of ownership by pltf.’s predecessor in title. 

The fact that deceased was a tenant of the pre- 
decessor in title of deft, who claimed commonable 
rights over the land in question will not prevent 
the document being admissible. — B landv^-Jen- 
KiNS V, Dunraven (Earl), [1899] 2 Ch. 121 ; 68 

L. J. Ch. 589 ; 81 L. T. 209 ; 43 Sol. Jo. 056, 0. A. 
Annotation ;■ — Oencrdllu^ Mentd. Evans v. Merthyr Tydvil 

U. D. a (1898), 79 L. T. 578. 

553. Evidence as to title & evidence of acts of 
ownership distinguished.] — B landy-Jenkinb v, 
Dunraven (Eart.), No. 552, ante, 

664. Lessee of deceased predecessor In title.] — 
Jones v, Carrington (1824), 1 C. & P. 497. 

655. In action for recovery of land.] — Eject- 
ment against T., the tenant in possession, & L., 
who came in to defend as landlord. The lessor of 
pltf. having proved his title against L., the latter 
set up the title of the tenant T., who had paid 
rent to the lessor of pltf. as tenant from year to 
year. In order to show the determination of T.’s 
mtorest, the lessor of pltf. produced an admission 
signed by T. after the commission day of the 
assizes, whereby he acknowledged having attorned 
to L., upon L.’s executing a writ of possession in 
a prior ejectment ; — Held : this admission was 
evidence against L. as well as T. — Doe d. Mee v, 
Litherland (1836), 4 Ad. & El. 784 ; 0 Nev. & 

M. K. B. 313 ; 6 L. J. K. B. 267 ; 111 E. R. 
978. 

656. .] — Doe d. Fox v, Bowbank (1843), 

1 L. T. O. S. 34. 

657. When right to easement In issue.] — On an 

issue, whether pltf. had on easement in deft.’s 
land, the declaration of a former occupier of deft.’s 
land is not admissible against him. — Scholes t?. 
Chadwick (1843), 2 Mood. 6c R. 507, N. P. 
Annotation : — Apld. Papcndlck v. Bridgwater (1855), 5 

E. & B. ICC. 


Httle from H. to W., that the end of the 
two olaims between whiob the traotion 
in question was located adjoined each 
other. — G ibson v. McARxnuR Sc Litkk- 
MAN (1899), 7 B. O. U. 69 ; 1 M. M. Gas. 
382.— CAN. 

d. Adm isnuma made hy pari Us 
v'hcn deed erectUed not admisfitole ,) — 
claimed under a deed from one 
C, of ** all that parcel of land lielng 
composed of lot 26. os laid dowm upon 
a plan of lots laid out by T. & W., 
being on the west side of G. street in 
the town of B.,** adding a description 
which left a small strip at the south 


end of the lot uncovered : — Held : 
evidence of what took place botw^eon 
the iwties when C. afterwards con- 
veyed the small strip to deft., & as to 
deft. *8 possession thereunder, & the 
acqulosccnco therein .of the person 
Uirough %vhom pltf. claini*>d, etc,, was 
prijporly reJcclcHl. — Giujcn-v. Haynkb 
(1873), 33 U. C. R. 616.— CAN. 

PART II. SECT. 4, SUB-SECT. 2,— 

a. (b). 

«. In action of trenpasa.] — Pltf. 
brought an action of trespass, oiaimtng 
to be entitled to the locus under a deed 


from the I. R. N. Co. Deft, oloimod 
to be entitled under a deed from the 
oxors. of one S., who had acquired a 
possessory title by more than twenty 
years* possession. To meet this, pltf. 
gave evidence of admissions by 8. that 
ho held the land under a sublease from 
lessees of the S. C. Co., who then 
owned the land, but no lease was pro- 
duced. & no such lease had ever been 
recorded : — Held : the possessory title 
of deft. *8 grantor could not bo anected 
by the alleged admissions of S., the 
lease not having been produced. — 
ORKIOHTON V. Kuhn (1882), 2 R. dc O. 
IIT ; Cass. Dig. 514.— CAN, 
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(c) By Nominal^ BepresentcUive and Real Partiea, 
i. By Nominal and Repreaentative Parties, 

558. Admission by guardian — As against super- 
annuated person.] — The answer of a superannuated 
person put in by guardian, shall be read against 
him, as an answer of one of full age ; aecus of an 
infant, who is to have a day to show cause. — 
Leving V. Cavbrly (Lady) (1704), Free. Ch. 229 ; 
24 E. B. 111. 

AnnotcUions : — ^N.P. Stanton v. Perclval (1855), 5 H. L. Can. 

257. Consd. Ingram v. Little (1883), 11 g. B. D. 251. 

559. As against infant.] — Leving v, 

Cavebly (Lady), No. 558, ante, 

560. — - — .] — What the guardian said 

admitted as evidence against the infant. — James 
V. Hatpeild (1723), 1 Stra. 648 ; 93 E. R. 692. 

561. ^.]-— The answers of a guardian 

of minors, parties in the cause, cannot be called 
for nor his declarations received as evidence, 
against the minors for whom ho is guardian. — 
Eccles V. Harrison (1848), 6 Notes of Cases, 204 ; 
anJb nom, Harrison v, Eccles, 12 Jur. 500. 

562. .] — Where a minor sues by his 

guardian, the declaration of the guardian is not 
evidence against pltf. — CowuNG v. Ely (181 Sh 2 
Stark. 360, N. P. 

563. Admissions by guardian ad litem — As 
against Infant or lunatic.] — (1) A guardian [ad 
litem] is only appointed for the purpose of defend- 
ing the rights of the infant, & although for the 
advantage of an infant a ^ardian might perhaps 
be permitted to give evidence on affidavit, ho 
woidd not be permitted to give such evidence 
against the interest of an infant (Lord Coleridge, 
C.J.). 

(2) Pltf. who sues a lunatic may apply to have 
a guardian ad litem appointed, & it would be a 
singular consequence if the person appointed upon 
tlie application of pltf. could make admissions 
which could be given in evidence against the 
lunatic deft. (Manisty, J.). — Ingham v. Little 
(1883), 11 Q. B. D. 251 ; 31 W. B. 858, D. C. 
Jniwt^ion : — Generally, Hentd. PaspaCi v. PuHpati, [1914] 

564. Admission before representative character 
assumed — Assignee of bankrupt.] — The declara- 
tions of a party suing as assignee of a bkpt., made 
before he became such, are not admissible against 
him.— -Fenwick: v. Thornton (1827), Mood. & M. 
51, N. P. 

Annotation Reid. Metiers v. Brown (1803), 1 H.& C. 686. 

565 . Administrator.] — A declaration made 

by a person who afterwai’ds assiunes & is sued in 
the character of administratrix camiot be used as 
an admission made by a party in the cause ; & 
this ^though she may combine the character of 
cestui que trust witli that of administratrix. — 
Legge V, Edmonds (1865), 26 L. J. Ch. 125 ; 26 
L. T. O. 8. 117 ; 20 J. P. 19 ; 4 W. B. 71. 

: — ^Befd. Humphrey v. St. George Assoe. (1858), 
32 L. T. C). S. 131 ; Metiers v. Brown (1863), 1 H. & C. 
68^ Mentd. Ulvoretone Union Grdns. v. Park (1889), 53 
J. P. 629 ; Russell v, Russell, 11924] A. C. 687. 


trator, assignee or the like, what he has said or 
written before he was clothed with that character 
is to be admitted as evidence against him, when 
suing in that representative character, — Hum- 
phrey V, St. George Assurance Co. (1858), 32 
L. T. O. S. 131 ; suh nom. Huntley v. St. George 
Insurance Co., 7 W, B. 51. 

567. Admission by trustee.] — Deft, may give 
in evidence the declarations or admissions of pltf. 
on the record, to defeat the action, although such 
pltf. appear to be only a trustee for a third person, 
— ^Bauerman V. Badenius (1798), 7 Term Rep. 
G63 ; 2 Esp. 653 ; 101 E. B. 1186. 

Annotations : — Consd. Harrison v. ValJauoe (1822), 7 Moore, 

C. P. 304. Retd. Fairlie v. Hastings (1804), 10 Ves. 123; 

Duckham r. Wallis (1805), 6 Esp. 251 ; H. v. Hardwick 

(1809), 11 East, 578 ; Goss v. Watlington (1821), 6 Moore, 

0. P 355 : Fox v. Waters (1840), 9 L. J. Q. B. 329. Mentd. 

Fothergili v. Walton (1828), 4 Bing. 711 ; Gibson v. 

Winter (1833), 5 B. & Ad. 90 ; Glyn v. Soares (1835), 1 

Y. & O. Ex. 644. 

568. Admission by alleged agent — Agency ad- 
mitted in other party’s pleadings.] — Pltf, having 
brought an action against A., for goods supplied 
to a joint-stock co., of which deft, wiis a member, 
& the action having been stayed under 11 &. 12 
Viet. c. 35, until pltf. should prove his claim before 
the master, which he failed to do, ho obtained 
an order to be allowed to proceed in the action, & 
to substitute C., the official manager of the co., 
as deft, in lieu of the then deft. l*ltf. thereupon 
entered a suggestion on the record, which stated 
that “ the action was commenced & liad hitherto 
been prosecuted against A., as a person authorised 
to be sued as the nominal deft., on behalf of the 
co.” ; — Held: the acts of A. were not admissible 
in evidence on the trial of the cause against C., 
as pltf.’s suggestion alleged that A. liad been sued 
as a mere nominal deft. — Armstrong v, Nor- 
mandy (1850), 5 Exch. 409 ; 19 L. J. Ex. 843 ; 
15 L. T. O. 8. 258 ; 14 Jur. 579 ; 155 E. B. 179. 
Annotation : — Mentd. Beardshaw r. Londcaborough (1851), 

11 €. B. 498. 

569. Admission by husband suing in respect of 
Injuries to wife.] — Mohiarty v . London, Chat- 
ham (fe Dover By. Co., No. 491, ante. 

570. Admission by committee of lunatic.] — 

A. , B., & 0. were committees of a lunatic. To a 
bill filed against the lunatic themselves, as com- 
mittees, they put in an answer stating c'crtaiu 
facts. That cause wont to issue, & witnesses werti 
examined. The liuiatic died ; A. & the wives of 

B. & C., wlio were relatives, obtained letters of 
administration to her esl^ato as her next of kin. 
I’ltf. in the original suit then filed a bill of revivor 
against A., the two wives, & their husbands, 
merely praying for a revival of the suit. The 
ordinary order was made. Defts. to the bill of 
revivor put in an answer, in which tluiy craved to 
have the full benefit of the answer to the original 
bill ; there was no replication to this answer. 
The original answer contained statements which at 
tho hearing were admitted to bo read against the 
defts. ; — Held : under the circumstances of this 


^ uvu, - ,j — : wnei/iier wnen, a pan»y case i/neae sDai/eiiieiiDo weie xh 

IS suing in a representative character as adminis- evidence. — Stanton v. Perctval (1855), 6 H. L. 


PART II. SECT. 4. SUB-SECT. 2.— 
G. (0.) i. 

f. General rule ,] — ^Adtidasiooa made 
by a party suing in a representa- 
tive capacity are receivable while 
made in that capacity, but not other- 
wiae.;^ANADiAN Nokthern Western 
Ry. Co. V. Moore (1015), 30 W. L. R. 
6<8 ; 7 W. W. R. 1327.-^AN. 


6S5 i. Admission before representative 
chara^r assumed — Administrator. ] — In 
fa action by an administrator on a Are 
insuranoe policy one of the issues was, 


whether tho occupation of the insured 
house had been abandoned. Tho 
administrator stated lii his evidence 
that the occupation of the house had 
not been abandoned, & that ho had 
occupied it ; — Held : Htatcmoiits of 
the administrator, beforo assuming 
that character, tending to contratlict 
his evidence, wore properly received. — - 
Cormier v. Ottawa Aoriocltural 
Insurancr Co. (1881), 20 N. B. R. 
526.~-CAN. 

g. Admission by alleged agent.)—' 


lu an action for goods sold & delivered 
in which the question, whether the 
credit was given to deft, or to I)., 
to whom file goods were actualJy 
delivered, Sc who carrietl on a retail 
trade near deft.'s shipyard, Sc supidied 
tho men in deft.’s employ, in part 
payment of tludr wages, tho evidence 
for pltf. being tlnit by agreement the 
credit was given to deft., Sc that tho 
goods were to bo paid for by D.'s notes 
at three months, to be taken up at 
maturity by deft.'s notes at four 
months : — Iield : J).’s statement to 
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Evidence. 


8eci. i,— Hearsay: Suh-scct, 2, G. (c) i. <£: it., (^Z) 


Cafl. 257 ; 24 L. J. Ch. 309 ; 20 L. T. O. S. 49 ; 
8 W. B. 391 ; 10 K. 898, H. L. ; affrj. 8. O. sub 
nom, Percival v, Caney (1852), 4 De O. & 8m. 
610, L. C. 

Annotations : — Menid. Barbat r. Allen (1852), 21 L. .T. Kx. 
155 ; Btaploton v. Croftn (1852), 18 Q. B. 367 ; M'Ncillie 
V, Acton (1853), 22 L. J. Ch. 820. 


ii. By Ileal Parlies. 

671. Admission of member of corporation.] — 

In an action at tlic suit of a corpn. what is said by 
an individual member of it is not admissible 
evidence for defts. — IjONDon Corpn. v. Long 
(1807), 1 Camp. 22, N. P. 

Annotations : — Reid. B. v. Adderbury East (1843), 8 .T. P. 

375 ; Moody r. L. B. & B. C. By. (1861). 1 B. & 8. 200. 

572. Admission by ratepayer — As against 
parish.] — B. v. Haudwick (Inhabitants), No. 
22, ante. 

673. Admission by ratable Inhabitants — As 
against township — On Indictment for non-repair of 
highways.] — (1) On indictment against a township 
for non-repair of a bridge, declarations of ratable 
inhabitants, whether actually rated or not, may 
bo given in evidence for the Crown, such inhabi- 
tants being defts. on the record. The admissibility 
of such evidence is not afhict/cd by 3 & 4 Viet. c. 26. 

(2) If such inhabitants are surveyors of high- 
ways, &, on inquiry by the attorney for the 
prosecution, have given details as to the liability 
& practice of the township in respect of repairs, 
their statements are admissible as the com- 
munications of authorised oHicial agents (Lord 
Denman, C.J.). — B. v. Addehbury PIast (In- 
habitants) (1843), 5 Q. B. 187 ; 1 Dav. <fe Mer. 
324 ; 13 L. J. M. C. 9 ; 2 L. T. O. 8. 118 ; 8 J. P. 
375 ; 7 Jur. 1035 ; 114 E. B. 1219. 

An^kaium -Montd. B. v. Vickery (1848), 3 New Bcks. Cas. 


574. Admission by owner of shlp—As against 
master In action for freight.]-- In an action by the 
master of a ship for freiglit, the declarations of 
the owner for whoso benelit the action is brought, 
are evidence for deft.— Smith v. Lyon (1813), 3 
Camp. 465, N. P. 

Annotnlion : — Consd. IlarriHou v. Vallancc (1822), 7 Moore, 
C^ P. 304. 

675. Admission by indemnifying creditor — As 
against sheriff in action for false return.] — In an 

action against, the sheriff lor a false return to a 
writ of jft. fa. where the dcdence rests upon the 
validity of a commission of bkpey., if it appears 
that the assignees are the real part i*es, a declaration 
by one of them Avho was tlui petitioning creditor, 
made subsequently to the suing out of the com- 
mission, that hkpt. did not owc^ him £100 is ad- 
missible evidence on the part of j)ltf. — Dowden v. 
PoWLE (1814), 4 Camp. 38, N. P. 

Annotation : — ^Distd. Harwood v. Keys (1832), 1 Mood. & R. 
204, 


676. Admission by wife— As against husband 
In whose name she sues,] — Where an action is 
brought by the orders of a wife in the name of her 
husband to recover a sum of money taken fmm 
her on the ground that it was t he produce of goods 
slio had been concerned in stealing— what she after- 


wards said in her husband’s absence respecting 
the money, when examined on the charge of being 
concerned in the robbery, is evidence for deft. — 
Carey v. Adkins (1814), 4 Camp. 92, N. P. 

677. Admission by delTtor — As against trustee 
for division of assets.] — A. having deposited with 
B. £100 to distribute amongst A.’s creditors in 
proportion to their claims, no one of these can 
maintain an action against B. before the pro- 
portions of all the claimants have been ascertained. 
A.’s declaration in such case is evidence to show 
that C. is a creditor of his to a specific amount. — 
Hobson v. Andrade (1816), 1 Stark. 372, N. P. 

578. Admission by cestui que trust — As against 
trustee.] — In trover for a deed which deft, had, by 
letter, admitted he detained at the request of W., 

6 in the detainer of which W. was substantially 
interested : — Held : declarations of W., in favour 
of pltf.’s claim, were properly received in evidence. 
— Harrison v. Vallance (1822), 1 Bing. 45 ; 7 
Moore, C. P. 304 ; 130 E. R. 19. 

Annotaiions : — Distd. Sparpro v. Brown (1829), 9 B. &: 935. 

Refd. Shaw v. Broom (1824), 4 Dow. & Ky. K. B 730. 

Mentd. Butler v. Capel (1823), 2 B. & C. 251. 

679. .] — On the trial of an ejectment 

upon demise of J., deft., to prove that the ijremises 
had passed by a deed conveying a messuage with 
the appurtenances, offered in evidence another 
deed by which M., for whom J., if pltf. recovered, 
would be trustee during M.’s life, conveyed the 
messuage by a description which, as contended, 
disxioscd of the x)remis(is in question as appur- 
tenant thereto. JVl.’s conveyance recited a 
previous unsatisfied mtge. of the messuage, by 
her late husband, who had devised to her for her 
life, & purported to be made in consideration of 
the forbearance of certain sums owing by her as 
her husband’s extrix., & of further advances then 
made to her. Deft, offered M.’s deed, first as a 
declaration made by the cestui que trust of the 
lessor of pltf., & therefore a party equitably reiire- 
sented by the party on the record ; secondly, as 
an act of user of the iiremises, as appurtenances, 
by the occupier ; — Held : M.’s conveyance was not 
admissible, inasmuch as M., in her conveyance, 
appeared, not only to admit a fact in derogation 
of her own title, but to gain a benefit by the for- 
bearance & advance of money. — Doe d. B-owland- 
HON V. Wainwkight (1838), 8 Ad. & El. 601 ; 3 
Nov. & P. K. B. 508 ; 1 Will. Woll. & H. 508 ; 

7 L. J. Q. B. 222 ; 3 Jur. 7 ; 112 E. H. 1000. 

680. .] — To render the declarations 

of cestui que trust admissible for a deft, in an 
action by the tiaistces, the nature of his interest 
must apj>ear, in order that it may be seen that he 
is the i)arty really & substantially suing.— May v. 
Taylor (1843), 6 Man. A; G. 261 ; 6 Scott, N. B. 
974 ; 12 L. J. C. P. 314 ; 1 L. T. O. 8. 256 ; 7 
J. P. 600 ; 7 Jur. 515 ; 134 E. B. 891. 

(d) By Opposite Party. 

581. Admission by plaintiff — Whether one 
defendant can read as against co-defendant.] — 

Deft, cannot, as against a co-deft., read any part 
of pltf.’s evidence, even as to a question of costs. — 
Thompson v. Chapman (1834), 4 L. J. Ch. 20. 

582. Admissions between co-defendants — 


pltf. whew he gave lUiu a note of deft.'s 
to take up 1),‘8 note, given for the price 
of goudfii, was admissible without pro- 
daolng deft. ’a note. — Stkimienson v. 
Eraser (1885), 21 N. B. K. 482.— CAN. 

PART II. SECT. 4, SUB-SECT. 2.— 

G, (0) ii. 

h. AdmUsion by party for whose 
benefit action brmtght,}- — Action upon 
a policy by A., the person insured. 


averring an assignment to B. & C., 
notified to defts. & indorsed on the 
policy. He an agreement by them that 
it should stand for the benefit of B. & 
0. Plea, , denying the assignment, 
etc.: — Held: the declaration of B., 
one of the parties for whose benefit 
the suit was brought, was admissible 
08 evidence for tl»e defts. — Rosa v. 
Commercial Union As8urance Co. 
(1867), 2C U. C. R. 559.— -CAN. 


PART II. SECT. 4, SUB-SECT. 2.— 
G. (d). 

k. Admission by defendard — .is to 
fiVfe. 1— Application was made to get 
aside a verdict for deft, in an action 
for trespass to lands, & for a new trial 
on the ground of newly discovered 
evidence favourable to pltf. At the 
trial, the point submitted to the jury 
was whether deft, occupied as tenant 
of W. or In a^se^tion of hU own right. 
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Whether admissible as against plaintiff.] — Admis- 
sions between co-defts. cannot be used as evidence 
against pltf., & the cost of those admissions cannot 
be included in an order for the taxation of the 
general costs of the action. — Dodds v, Tukk 
( 1884), 25 Ch. D. 617 ; 53 L. J. Ch. 698 ; 50 L. T. 
320 ; 32 W. R. 424. 

(c) By Partners . 

SeCy generally. Partnership. 

583. General rule.] — In an action of assumpsit 
against one partner, evidence may be given of the 
admission of another. — Tiiwaites v, Richardson 
(1790), Peake, 23. 

584. .] — Primd facie evidence of a partner- 

ship having been given, the declaration of one 
partner is evidence against another partner. — 
Nioholls V. Dowding & Kemp (1815), 1 Stark. 
81, N. P. 

585. .] — Where one of defts. in a cause 

informed a third person of the partnership of 
defts., rei)oi*ts of such information by that person 
are admissible in evidence, though not made to 
pltf., or in the presence of a deft. — Shott v. 
Strealfield (1830), 1 Mood. & R. 8, N. P. 

Annotation : — Refd. Martyn v. Gray 14 C. B. N. S. 

824. 

586. .] — Where it appeared on the record, 

that an agreement sued on was made by pltf., on 
behalf of himself & the other proprietors of a 
theatre, evidence of the declarations of one of 
such other proprietors was admissible on the part 
of deft. — Kemble v, Farren (1829), 3 0. & P. 
623, N. P. ; subsequent proceedings, 6 Bing. 141. 
Annotation : — Refd. Sage v. Robinson (1848), 18 L. J. ICx. 81. 

587. In equity.] — In an action against 

other partners, on a bill accepted by one in the 
name of the firm, the admissions in his answer 
lilcd to a bill in equity against him, are not ad- 
missible in evidencii against the rest. — Rooth v. 
Quin & Janney (1819), 7 Price, 193 ; 140 B. R. 
944. 

Annotaiion : — Honsd. Porharn v. Raynall (1824), 9 JMoore, 

C. P. 566. 

588. Whether evidence of knowledge of partner 


necessary — Circular issued in Arm name.] — In an 

action of contract against two, one of whom 
suffered judgment by default, & the other pleaded, 
it appeared, at the trial, that deft, who pleaded had 
stated to a witness that she considered herself a 
partner in the business carried on by the other 
deft., & that, shortly after this statement, a circular 
had issued from the house at which the business 
was carried on, announcing that thenceforth the 
business was to be conducted in the names of the 
I two defts. There was no evidence that this 
circular ever came to the knowledge of deft, who 
pleaded : — Held : nevertheless it was admissible 
in evidence. — Norton v. Seymour (1847), 3 C. B. 
792 ; 2 New Pract. Cas. 99 ; 10 L. J. C. P. 100 ; 
8 L. T. O. S. 339 ; 11 Jur. 312 ; 130 E. R. 317. 

589. Admission made after dissolution of 
partnership — As to transaction before dissolution 
— When joint liability has ceased.] — An answer 
put in by one of several partners, after dissolution 
of the partnership, containing an admission of a 
representation havitig been made by such partner 
in a partnership transaction, prior to the dissolu- 
tion : — Held : not admissible as evidence of such 
admission against his co-partners, on the ground 
that since the dissolution of the partnership the 
party whose answer it was had become bkpt. & 
obtained his ccHificate, & had therefore at tlio 
time of putting in the answer no common liability 
with the co-partmu's. Even independently of 
that objection, such answer would not have been 
admissible in evidence, though made in the existing 
suit, without other evidence to identify the party 
whose answer it was with the partner. — Parker 
r. Morrell (1848), 2 Ph. 453 ; 2 Oar. & Kir. 699 ; 
17 L. J. Oh. 226 ; 12 L. T. O. S. 1 ; 12 Jur. 253 ; 
41 E. R. 1018, L. 0. 

Annotations: — Mentd. Hopworih r. llcslop (1810), 6 Hans 

022 ; Drake v. Drake (No. 1) (1858), 25 Beav. 641. 

590 . Of payment of partnership debt 

made after dissolution.] — Declarations of one 
partm^r, as to the payment, subsequently to a 
dissolution, of a debt due to tlie partnership, are 
admissible against the other partner. — 1*ritchard 
V. Draper (1831), 1 Russ. & M. 191 ; 39 E. R. 


The Issues subniitted to the jury on 
this point were fouinl iu favour of deft. 
The newly diacovorctl evidence went 
to sliow that deft, on several occasions 
had admitted the title of W. & if 
helicvcd by the jury would he con- 
clusive on the point upon which tlie 
ca«e turned. A new trial was ordered. 
— (Jart.anp V. CiTunv (1887), 2U 
N. 8. R. (8 R. & G.) 4.— CAN. 

l. — As to boundary line.] — 

Deft, addressed the following- letter to 
pltf. : “In reference to yom’ claim that 
iny building on W. street is on your 
Iiropcrty. while I have contended to 
<iate that it w'as not, I have now to say 
that after having a talk with M., who 
made the survey, I must now admit 
that the building is some sixteen inches 
or so on your land, & that I agree with 
the sm'vcy as made by M., & hereby 
accept same as the proper lino between 
ns”: — Held: the letter might ho 
treated by the trial judge as an 
admission by deft, that the lino as laid 
down by the sirrveyor was the correct 
one. — MeIxTYKE V, White (1911), 10 
E, L. R. 248.--CAN. 

m. Admission by execution debtor 
—'Not admissible as against plamti/f.J — 
In an interpleader to try the rignt to 
goods seized under execution against 
A. & B., ^ claimed by pltf., C., a 
brother of B. : — Held : B.’s statement, 
while in possession of the property 
with pitf.'s assent, that it belonged to 
his sister, could not be evidence, as 
against pltf., to disprove pitf.'s right. — 
Eakxshaw V, Tomunbon (1807), 26 


U. C. R. 610.— CAN. 

n. Admission facourable in both 
plaintiff A: defendant -How far vdiole. 
statement credible .] — Where counsel for 
Olio party in an action places Iti evi- 
dence an admission made by the 
opposite party, which admission con- 
tains some statements in favour of the 
contention of pltf. & some in favour of 
that of deft., it is not necessary to give 
equal credence to the several stato- 
menta, but the jury must consider under 
the circumstances how much of the 
entire statement they tlooin worthy of 
belief.— 11 ucK r. O. R. (1916), 84 
W. L. R. 1177; 9 Sask. L. R. 288; 
29 D. L. R. 571.— CAN. 

PART II. SECT. 4, SUB-SECT. 2.— 
G. (e). 

683 i. General rule .] — In an action 
brought by pltf. against deft, for 
breach of agreement not to go into 
business for a certain time, by reason 
of which broach pltf. claimed that he 
had been compelled to pay a higher 
rate of wages, etc. ; — Held : a paper 
nurporting U) be a scale of wages paid 
by doft.'s firm, & found in pitf.'s 
workshop, & which was stated to be 
in the handwriting of deft.’s partner, 
was properly admitted in evidence. — 
Whittaker v. Welch (1874), 2 Pug. 
436.— CAN. 

683 U. In an action against 

two defts., where it is sought to charge 
them as partners, a declaration made 
by one is inadmissible to prove the 


partnership, & ut all events before 
such evidence is adinlssiblo at all, 
defts.’ counsel has a light to interpose 
& ciMjss -examine the witness called to 
yirove the declaration. — BirnpEK v. 
Smith & Mann (1880), 20 N. B. R. 
408.- CAN. 

683 iii. .] — The statement of one 

partner on his examination in a suit 
against the firm as to transactions 
which occuiTod during the partnership 
binds all the partners, unless they seek, 
by an examination of some of them- 
selves, to contradict or <iualify the 
statements of the partner whoso 
evidence they object to. — Taylor v. 
Cook (1885), 11 P. R. 60.— CAN. 

683 iv. .1 — Pltf. sought to give 

evidence, in proof of the partnership, 
of ante litem statements by the former 
deft, that the latter was his partner In 
the transaction in question : — Held : 
inadmissible, as the foundation for 
the admission of such evidence is the 
implied authority & agency of the 
person making the statement to make 
It on behalf of the person sought to bo 
bound by it, arising from the nature 
of their relatlonsljJi), which was Itself 
the matter sought to bo proved. — 
British Columbia Iron Works Co. 
V. BUSE (1894), 4 B. C. R. 419.— CAN. 

o. Whether evidence of knowledge 
of partner necessary.] — Private books 
kept by a partner, contalniiig among 
numerous other entries, memoranda 
relative to the affairs of the oo., but 
which it did not appear had over been 
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Evidence. 


Sect, ^,-^Hearaay : Svib-sect, 2, G. (c), (/), (g), (h), 

74, L. 0. ; on appeal, enh nom, Nottidge v. 
Pbichabd (1834), 8&i. N. S. 493, II. L. 

AnnoiaiicmB : — ConBd. Parker v. Morrell (1848), 2 Ph. 453. 

Xentd. I^oroy V, Fynnoy (1871), L. R. 12 Eq. 69. 

691. Admission made before partnership.] — In 
an action for work & labour by A. & B. who were 
partners at the time that the cause of action 
accrued, deft, put in evidence a letter written by 
C. who had since the transaction become a partner 
with B. in the room of A., admitting that pltfs. 
had given credit to another party : — Held : in- 
admissible, without proof that C. had authority 
from B. to make the statement. — Tunlby v, 
Evans (1845), 2 Dow. & L. 747 ; 14 L. J. Q. B. 
110; 9 Jur. 428. 

{f ) By Co-Plaintiffs. 

692. General rule.] — The declarations & con- 
duct of co-pltfs. are evidence against any one of 
them. — Hughes v. Evans (1823), 1 Sim. & St. 
185 ; 1 L. J. O. S. Oh. 129 ; 57 E. R. 74. 
AnnoifjUions : — Mentd. Wake v. Parker (1838), 2 Keen, 59 ; 

lie Dofrlee, Nordon v. Levy (1883), 31 W. 11. 720. 

(g) By Co- Defendants. 

593, General rule.] — In an action against two 
persons on a bill of exchange accepted by one of 
them in blank in the name of himself “ & Co.,’* & 
tilled up & delivered by the other, the former 
having suffered judgment by default, the question 
was loft to the jury upon the whole of the facts, 
whether defts. were partners at the time, if not, 
whotlxer deft, who denied the joint acceptance 
had acted in such a way as would lead a reasonable 
man to suppose that they were partners, & whether 
pltf. in fact acted upon tht) faith that they were so, 

gave credit to them as such ; & acts such as 
signing a bill & orders for goods, on whiclx the bill 
was accepted, in the partnership name & style, 
were cogent evidence of liability for pltf. 

Anything which is evidence against B. [one of 
the co-dofts.] would bo general evidence in the 
cause, because pltf. must establish the liability 
of both defts., his action being joint. Anytlung 
said or done by B. would therefore be evidence in 
the cause, but not admissible against G. [the other 
co-deft.] alone (Watson, B.).~Ealdo v. Griffin 
(1858), 1 F. & F. 147. 

694. Admission tending to prove con- 
spiracy.] — If thre(i defts. have jointly imprisoned 
pltf., the declaration of one of defts., made some 
weeks after, in the absence of the others, tending 
to show that the imprisomnent arose from malice, 
is admissible in evidence in an action for false 
imprisonment brought against all three. — Wright 
V. Court (1825), 2 C. & F. 232. 

595 , Admission by respondent— Not ad- 

missible against co-respondent.]— The admi.ssioiis 
or confessions of resp. are not admissible evidence 
against the co-resp. — Robinson v. Robinson & 


Lane (I860), 1 Sw. & Tr, 362 ; 20 L. J. P. M. & A. 
178 ; 31 L. T. O. 8. 268 ; 6 Jur. N. 8. 392 ; 164 
E R 767. 

Anrwialiona : — CoBSd. Williams v. Williams & Padfleld 
(1865), L. R. 1 P. & D. 29. FoUd. Crawford v. Cra^oig 
(1886), 11 P. D. 160. Eefd. Codrinffton v. Codrinifton & 
Anderson (1864), 33 L. J. P. M. & A. 62. 

Forster v. Forster Sc Berridgo (1863), 4 B. & S. 187 ; 
Wilson V. Wilson (1872), L. R. 2 P. & D. 353 ; H.v. 
Manning (1883), 12 Q. B. D. 241 ; R. v. Plummer, [1902] 
2 K. B. 339. 

696. .] — In a husband’s suit 

for dissolution of marriage on the ground of his 
wife’s adultery with D., the co-resp., the evidence 
principally consisted of confession by the wife of 
adultery with D. On the ground that the con- 
fession, though evidence against the wife, was 
not evidence against D., the ct. granted a decree 
nisi, but dismissed the suit as against D. — 
Crawford v. Crawford & Dilke (1886), 11 P. D. 


150 ; 2 T. L. R. 768 ; Times, Feb. 13. 

697. Admission in answer of co-defendant.] — 
Anon. (1623), Godb. 326 ; 78 E. R. 192. 

598. .]— Pitt v. Wiijas (1715), Dick. 24 ; 

21 E. R. 175, L. C. 

599 . ,] — q'jie answer of one deft, is not 

evidence against another. — M orse v. Royal 
( 1806), 12 Ves. 355 ; 33 E. R. 134, L. C. 
Annotations: — ^Mentd. Trevelyan v. Charter (1835), 4 L. J. 

Ch. 209 ; Tomeon v. Judge (1855), 3 Drew. 306 ; Plow- 

rlght V. Lambert (1885), 52 L. T. 646 ; Bartram v. 

Lloyd (1904). 90 L. T. 357. 

600. .] — A trustee sold out trust stock, & 

subsequently advanced money to one of his 
cestuis que trust for the purchase of an estate, 
which was when purchased mortgaged to the 
trustee for the advance. He afterwards deposited 
the deeds with his bankers to secure a debt due 
from himself. Certain of the cestuis que trust 
instituted a suit for the delivery up of the deeds, 
on the ground that the money advanced on mtge. 
was trust money ; & the trustee, by his answer in 
the suit, admitted a promise by himself to execul^ 
a declaration of trust of the mtge. in favour of his 
cestuis que trust : — Held : the admission by the 
trustee that the money advanced by him for the 
purchase of the estate was trust money, was not 
evidence as against the bankers. — N ewton v. 
Newton (1868), as reported in 38 L. J. Ch. 145 ; 
19 L. T. 588, L. C. Sc L. J. 

Annotations: — Mentd. Porrln v. Burhey, [1869] W. N. 160 ; 

Heath v. Croalook (1873), L. R. 18 Eq. 215 ; Taylor v. 

Russell, [1891] 1 Ch. 8. 

601. .] — An admission in an answer of one 

deft, of a certain fact, is not evidence of that fact 
against another deft, upon motion for decree, 
though notice to read the answer has been given. — 
Saltmarsh V. Hardy (1873), 42 L. J. Ch. 422. 

502. Co-defendant suffering judgment by 

default.] — In an action for an injury to a person, 
occasioned by the negligent & careless placmg, by 
a tradesman, of the flap of a cellar opening to the 
public street, the declaration of one deft., who has 
suffered judgment by default, cannot be used as 
evidence against the other defts. — D aniels v. 


soon by tho other partner, cannot bo 
admitted as evldenco against the 
representativcB of the one partner, In 
an aooounting at the Instance of tho 
©xor. of the other. — Smith v. Logan 
(1830), 4 Wils. & S. 47 ; ajfg., 5 Sh. 
(Ct.. of Bess.) 32.-~SCOT. 


p. Admission made after disstdu- 
iUm of mrtnership — As to tratimcUon 
before aisaolution.] — A witness stated 
in his examination that defenders had 
had a share In all Ids buBiness, though 
he had not a share in all theirs, but 
that their oonneotion lu business was 
terminated & settled, & that he could 
not lose or gain by this suit. TlUs 
evidence was object^ to on the ground 


that he was a partner & interested in 
tho suit : — Held : witness was not a 
general partner of defenders ; they 
wore parties to transactions of a 

E eouUar nature ; & tho witness should 
e admitted. — Wight r. Lidbkl (1829), 
5 Murr. 35.— SCOT. 

PART II. SECT. 4, SUB-SECT. 2. - 

G. (g). 

603 i. General rwle.] — An admission 
or even a confession of judgment by 
one of several defts. in a suit is no 
evidence against another deft. — A mir* 
TtXLAI. B08B V. RaJONBEKANT MITI’ER 
1), 16 B. L. R. 10 ; 23 W. R. 214 ; 
2 Ind. App. 113.— IND. 


698 ii. .] — ChundereshwubNa- 

RAIN PERSHAD 17. CJHUNI Abir (1881), 
9 C. L. R. 369.— IND. 

698 iii. .] — Ambar Ali v. Lutfe 

Ali (1917), I. L. R. 45 Calc. 159.— 
IND. 

a . Admission by siUmec.\ — In an 
on for false iiuprisonment against 
four defts. the only evidence connect- 
ing two of them with an order given by 
the third of them for pltfs.* arrest was 
the evidence of a witness given on the 
hearing of a charge against pltf. in 
a police ct. when tho two defts. were 

g resent. The witness stated that he 
ad the authority of all defts., for the 
arrest. The two defts, heard this 
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Potter (1830), 4 C. & P. 262 ; Mood. & M. 601, 

N. P. 

Annotation : — Mentd. 01ark‘i\ Chambers (1878), 3 Q. B. D. 

327. 

603. To what extent admissible.] — Hawks 

r. Howard (1847), 10 L. T. O. S. 2. 

004 . Defendant’s interest not identical.] — 

An admission by deft., upon his answer, of an 
allegation in the will that such deft, claims to be 
heir-at-law, is not such evidence of his heirship 
os to prevent the necessity of an inquiry, the 
admission not being binding upon co-defts. — Tee 
v. Ferris (1854), 3 W. R. 133. 

605. Affidavit filed by co-defendant.] — An 
affidavit filed on the part of a deft, cannot in a 
cause, be read as evidence against a co-deft. — 
Feilden V, Slater (1869), L. R. 7 Fq. 523 ; 38 
L. J. Ch. 379 ; 20 L. T. 112 ; 17 W. R. 485. 

Annotations ;—Refd. Allen v. Allen & Bell (1894), 63 L, J. P. 

120. Mentd. L. & N. W. Ry. V. Garnett (1869), .39 

L. J. Ch. 25 ; Jones v. Bone (1870), L. H. 9 Eq. 674 ; 

Thorncwell v. Johnson (1881), 50 L. J. Ch. Oil ; Stuart 

V. Diplock (1889). 43 Ch. D. 343 ; Holloway v. Hill, 

11902] 2 Ch. 612. 

Deposition in winding up of company.] — See 

Companies, Vol. X., p. 900. 

(h) By Co-Trustees. 

606. General rule.] — An admission by one 
trustee will not bind his co-trustees : alitevt wdiere 
parties are personally liable. — Davies v. Ridge 
(1800), 3 Esp. 101, N. P. 

Annotation : — Re!d. Boo d. Rowlandson v. Wainwrlght, 

(1838), 8 Ad. & El. 691. 

SeCi generally y Trusts & Trustees. 

(i) By Co-Execuiors. 

607. Whether admissible against administrator 
durante absentia.] — In an action by a special 
administrator, under Administration of Estates 
Act, 1798 (c. 87), the declarations of the exor. 
named in the will made by him whilst he was the 
acting exor., are not admissible against pltf. — 
Rush v. Peacock (1838), 2 Mood. & R, 162, N. P. 

608. Admission not relating to the executor- 
ship.] — In covenant against two exors. upon a 
covenant of testator for quiet enjoyment against 
all claiming under him, the breach assigned was 
that the two defts. having at the time when the 
indenture was made, lawful title in their own right, 
enUjred, & evicted the covenantee. Entry & 
eviction by the two was proved ; the only evidence 
showing that it was under lawful title was a 
declaration by one deft., after the entry, that the 
two had lawful title through testator, under a 
deed prior to that now sued upon : — Held ; assum- 
ing it to be admissible as against the party making 
it, the declaration was not evidence against the 
other deft., as it did not relate to the alTairs of the 
exorship Jk therefore, no proof had been given to 
support the action of covenant. — Fox v. Waters 
(1840), 12 Ad. & EL 43 ; 4 Per &. Dav. 1 ; 9 
L. J. Q. B. 329 ; 4 Jur. 555 ; 113 E. R. 727. 

609. Admission against wishes of co-executor.] 
— An acknowledgment by one of two exors. & 
devisees in trust of real estate against the wishes 
of the other that more than six years’ interest is 


due on a mtge. created by their testator cannot bo 
treated as the valid act of the two in their capacity 
of trustees, & is not a good acknowledgment 
within Real Property Limitation Act, 1833 (c. 27), 
s. 42 . — ^Astbury V. Astbury, [1898] 2 Ch. Ill ; 
67 L. J. Ch. 471 ; 78 L. T. 494 ; 46 W. R. 530. 

Annoiaii^ .—Reid. Re Lacey, Howard v. Lightfoot, [1907] 

1 Ch. 330. 

See, generally, Executors. 

(j) By Joird Contractors. 

610. By co-obligor on bond.] — Bill by the 
obligee in a bond, who had delivered it up, by 
mistake, as he alleged, to one of the co-ohhgora, 
to recover the amount due on it. The joint 
answer of the co-obligom admitted the delivery of 
the bond, & that one of them had destroyed it ; 
but traversed the allegation as to mistake : — 
Held : declarations made by the obligor to whom 
the bond had been delivered, tending to prove 
pltf.’s allegation, were admissible against the co- 
obligor. — Crosse v. Bedingfield (1841), 12 Sim. 
35 ; 10 L. J. Ch. 219 ; 5 Jur. 836 ; 59 E. R. 1043. 
Annotation : — Mentd. Re Powell's Trust (1852), 10 Hare, 134. 

Release by co-obllgee.] — See Bonds, Vol. VII., 
p. 237, Nos. 788-790. 

Admission of debt by one — Debt statute-barred,] 

—Sec Limitation of Actions. 

(A;) By Co-Owners. 

See, generally. Personal Property ; Real 
I’roperty. 

611. Admission by lessee — Declaration of trust.] 

— The owner of land having, at his own expense, 
built a chapel, which was used for the purpose of 
public worship, & the congregation having sub- 
scribed a sum of money for the purpose of enlarging 
& improving the same, he, in consideration that 
the money so subscribed should be expended for 
that x>ui’pose, demised the premises by lease for 
twenty-three years, reserving a peppercorn nmt, 
during bis life, & £10 per annum after his death. 
A declaration of trust was afterwards executed by 
some of the lessees, declaring that they would hold 
the j)remi8es in trust for the congregation 
assembling at the chapel, & that in case the public 
worship should he there discontinued, then that 
they would assign the premises for civil purposes : 
— Held : the dticlaration of tiuist, although exe- 
cuted only by some out of the several lessees, was 
evidence against all of the purpose for which the 
lease was granted. — D oe v. Hawthorn (1818), 2 
B. & Aid. 96 ; 106 E. R. 302. 

Annotation : — Mentd. Bourno v. Koano, [1919] A. C. 815. 

{1) By Principals, 

612. Whether binding on common agent — 
In action by other principal.] — A. undertakes to 
act as the agent of B. in recovering the amoiint of 
an insured cargo subject to the superior claim of 
O. who resides abroad. In an action by B. against 
A. to recover his i)roportional share of the amount 
recovered by B., an invoice sent by C. but to which 
A. is not privy, is not admissible in evidence 
against A. in order to show the extent of B.’s 
interest. — M endham v. Thompson (1816), 1 Stark. 
316, N. P. 


evidence grfven & wore eileuf : — Held : 
auch ailencc in a ct. of justice could 
not be given in evidence of an adniis- 
aion by the two defts. of the facts 
stated by the witness. — Fishee v. 
Wheatland, Crook, AKvimwa & 
Thomson (1863), 2 W. & W. 130.— 


r. Admissibilitu in subsequent ac- 
non between co-oc/endante.}— Pltf, & 
deft, had been oo -defts. In a common 
law action. During negotiations for 


the settlement of that action an 
Interview “ without prejudice ’* was 
held between the partica to tliis suit 
as co-defts. in that action on tJie one 
side & the solr. for the then pltf. on 
the other side. At this interview an 
admission not material to the issue In 
that action, but maUirlal as between 
the then defts. as pltf. & deft. In this 
suit w’as made by the present deft. 
This admission was tendered as evi- 
dence agab^t deft, in this suit ; — 
Held : it was admissible.— Barden v. 


Barden (1921), 21 8. R. N. S. W. 588. 

-AUS. 

PART II. SECT. 4, SUB-SECT. 2. - 
G. (Ij. 

g. In atiioii aqainst jnincijtal d* 
Hurtties on bond .] — In an action against 
principal & sureties as co-oblljimrs on 
a collector’s bond : — Held : the ad- 
missions of the priiioipal were clearly 
evidence against himself. — Easthope 
Municipal Council v. Helmkr (1858), 
7 C. P. 506.~CAN. 
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Evidence. 


Sect. 4. — Hearsay: Sub-sect. 2, 6'. (m) i. <fc ii.] 

(m) By Agcnie, 
i. In General, 

See, generally, Agency, Vol. I., pp. 605 et seq, 

618. Proof of agency necessary — Knowledge 
that letters written — No proof of knowledge of 
contents.] — Foote v, Hayne, No. 456, ante. 

614. Admission In connection with matter In 

excess of authority.] — A. having assigned his stock 
in trade & business to two trustees, one of them 
directed pltf. to go to Brussels to procure the 
liberation of A., who was detained there as a 
prisoner for debt, <fe it was arranged that L. should 
remit pltf. money while there. Pltf. went there, 
& L. sent a letter to him there announcing that he 
had done so. In an action by pltf. against the 
trustees for a compensation for going that journey : 

Held : the declarations of a person whom the 
trustees had i)laced at the house of business to 
manage the shop, were not evidence to show that 
pltf. was entitled to be paid for taking an account 
of the stock. 

If he conducts the business ho is an agent to 
bind defts. in every thing that concerns the busi- 
ness, but not I think to employ a person to take 
stock (Lord Denman, C.J.). — Lawrence v. 
Thatcher (1834), 6 C. & P. 669, N. P. 

616. — In debt against an exor. for 

a legacy, which, it was alleged, he was, by agree- 
ment with the legaUie, to retain & to i)ay interest 
upon, deft, pleaded 8tat. Limitations. It was 
proposed to tak(i the case out of the 8tat. of 
Limitations, by putting in hitters written by deft.’s 
son, who assisted him in his trade, & received for 
him money due to liim in the way of his business 
as a shoe manufacturer i—Held : though this 
would be good evidence to show that the son was 
liis father’s agent in matters relating to tlie 
father’s trade, it was not such evidence of agency 
^ would render the letters of the son admissible 
in evidence in this case, as it was not evidence to 
show that the son was authorised to make admis- 
sions as to a legacy or exorship. accounts. To 
show agency as to accounts, evidence must be 
given of some authority pointing to such accounts. 
— Whiteuouse V. Abberley (1845), 1 Oar. & Kir. 
042, N. P. 

016. Admission within scope of agency.] 

‘“In a cause of collision the libel pleaded declara- 
tions of the man who was at the helm of the 
ship proceeded against, at the time the collision 
took place : — Held : the declarations could not 
bo pleaded, ho not being the agent of the 
owners. 

The declaration of an individual is only to be 
taken when he is a part y in the cause, or an agent 
of that party, the subject being within the scope 
of his agency. Upon that principle the admissions 
of the master are to be reetdved as evidence 
(Dr. Luhhington).- Tub Europa (1849), 14 
L. T. O. 8. 66 ; 13 Jur. 856. 

617. .] — Before a conversation between 
one of the parties to the action & a third person 
can be given in evidence to prove an agreement 
by the other party, proof must bo given of pre- 
ceding authority to the third pemon to make the 
agi*oement or of subsequent ratification. 


A., a landowner, objects to a railway passing 
through his lands. B. promises that it shall be 
carried past his land by means of a tunnel. A 
parliamentary notice is sent to A. stating that the 
railway would pass through his land by means of 
a tunnel, &, his consent is asked. He does not 
oppose it. The Act passes. The co. begin to 
construct their railway on the surface of his land. 
In an action by A. against the co. for not carrying 
it through his land by a tunnel, A. seeks to mve 
in evidence a conversation between himself & B. : 
— Held : he must first prove B.’s agency. — 
Liddel V. Newport, Abergavenny & Hereford 
Ry. Co. (1852), 20 L. T. O. 8. 66. 

Admission of adultery .] — See Husband & 

Wipe. 

Evidence of Agency — Generally .] — See Agency, 
Vol. I., pp. 286 et aeq. 

618. Admission by agent as against principal — 
Employer & clerk.] — Edwards v. Rees, No. 791, 
post. 

619. Admissions of breach of duty.] 

— The ct. will refuse to admit evidence of state- 
ments by defts.’ clerks in answer to inquiries by 
pltf. in regard to the business as evidence of breach 
of duty on their parts. — Dell v. Emmett (1859), 
1 F. & F. 441, N. P. 

620. Theatre lessee & stage manager.] — 

Wliat a stage manager says at the close of a season, 
in his farewell address from the stage, as to the 
success of the theatre, is evidence against the 
lessee or proprietor upon that subject. — Lacy v. 
Osbaldiston (1837), 8 C. & P. 80, N. P. 

Anriotaiion : — Mentd. Pearce v. Foster (1886), 34 W, R. 602. 

621. Employer & workman — Rules in 

contract & tort distinguished.] — An admission by 
a servant of a negligent act is not evidence as 
against his master. 

It is said that the words of a servant are evidence 
against his employer but that is not so. The words 
of an agent may be evidence against his principal, 
& that is where the agent has power to make a 
contract. But in the case of tort a different rule 
applies (Pollock, B.). — Johnson v. Lindsay 
(1889), 53 J. P. 599 ; 5 T. L. R. 454, D. C. ; affd., 
23 Q. B. D. 608, 0. A. ; revsd. on other grounds, 
[1891] A. 0.371, 11. L. 

AmiotaXiona .— Mentd. Cameron v. Nystrom, [18U31 A. C. 
308 ; Donovan v. Laing, Wharton & Down Construction 
Syndicate. [18U31 1 Q. B. 629 ; Hedley r. Pinkney S.S. 
Co., 11894] A. C. 222 ; Stamp v, Williams (1896), 12 
T. L. R. 510 ; Cooper & Crane v. Wright, [1902] A. C. 
302 ; Kay v. British Westinghouso Electric & Manulactur- 
irig Co. (No. 1) (1905), 49 Sol. Jo. 296 ; Burr v. Theatre 
Royal, Drury Lane, [1907] 1 K. B. 544 ; Crlbbt?. Kynoch, 
[1907] 2 K. B. 548 ; Jones v. Canadian Pacific Ry. (1913), 
83 L. J. P. C. 13 : Williams v. Linotype & Machinery 
(1914), 84 L. J. K. B. 1620; Hayward v. Drury Banc 
Theatre &c xMoss’ Empires, [1917] 2 K. B. 899 ; Hoasmor 
r. Plcklords (1920), 36 T. L. R. 818. 

622. Whether within prohibition in 

insurance policy.]— An admission of liability, 
made by a driver of a traction engine after a col- 
lision caused by his negligence, is not a breach of 
a condition contained in a policy of insurance 
made with his employer that the assured shall not 
by his agent m^e any admission of liability, 
unless the admission is authorised by the employer. 
— Tustin V. Arnold & Sons, British Dominions 
General Insurance Co., Ltd., Third Parties 


PART II. SECT. 4, SUB-SECT. 2.— 
G. (m) i. 

t. Admission by agent as against 
principal — Employer tfe* u'orhnan.^ 
An admission by defts.' cor driver, who 
was in charge of the sleigh at the time 
of the accident by which pltf. was 
injured, made a few days after the 
aocldout, that the harness & brake 


wore defective, is inadmissible. — 
lUiNNiE r. St. John City Ry. Co. 
(1891), 31 N. B. R. 652.— CAN. 

u. ,] — Statements made by 

a foreman in regard to the cause of 
on accident resulting In the death of a 
man under his orders ore not admissible 
In evidence against his employers, as 
admissions made on their behalf. 


where they were not made in the course 
of any business he was transacting for 
his employers. — Wrioht & Sons v. 
Cassidy (1898), 17 N. Z, L. R, 193.— 

N.Z. 

.} — Where a servant, 

after his discharge from his master’s 
employment, made an admission with 
reference to a transaction performed by 
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(1915), 84 L. J. K. B. 2214 ; 113 L. T. 95 ; 31 
T. L. B. 368. 

623* Insurance company & assured.] — 

An Insurance Co. who were contesting a work- 
men’s compensation case as agents for the em- 
ployer, had written a letter to appct. admitting 
liability. The letter, however, had not been 
acted upon, & tlie county ct. judge decided against 
the workman on the merits of the case : — Held : 
without hearing the merits, the letter was an 
admission of liability binding on the emj)loyer. — 
Fraser r. Driscoll (1916), 9 B. W. C. C. 204, 
C. A. 

Arinotaiions : — Consd. Dutton v. Sncyd Bycara Co., 11920] 
1 K. B. 414. Mentd. Maloney r. IMiik (1923), 130 L. T. 
500. 

Company & chairman .] — See Companies, 

Vol. IX., p. 678, Nos. 4524, 4525. 

Of statute barred debt .] — Sec Limitation 

OP Actions. 

Of title .] — See Limitation op Actions. 

624. After transaction.] — The statement 

of an agent made after a transaction is not evidence 
against the principal (Lusii, J.). — Harwich Case, 
Tomjline V. Tyler (1880), 44 L. T. 187 ; 3 O’M. & 
H. 01. 

Annotations : — Mentd. McLaren v. Homo (1881), 7 Q. B. I). 
477 ; WoBtbury Cuhc (1881), 3 O’M. & H. 78. 

625. Agent’s reports to his principal — Action 
taken on report.] — A public body passed a resolu- 
tion directing their solr. to write a letter to pltf., 
the resolution being based upon the report of 
their own surveyor. Pltf. wished to put the 
report in evidence to sliow the grounds for passing 
tlie resolution <& to explain the letter : — Held : the 
report was not admissible. — Cooper v. Metro- 
politan Board op Works (1883), 25 Cli. D. 472 ; 
53 L. J. Ch. 109 ; 50 L. T. 602 ; 32 W. K. 709, 
C. A. 

Annoiaiion :■ — Mentd. West London Syndicate v. I. R. 
Comrs., [1898] 2 g. B. 507. 

Report by Chairman to Company .] — See 

Companies, Vol. IX., p. 678, No. 4524. 

ii. Officers oj Corporations, 

626. Admission by surveyor — Of township-— 
Though ratable inhabitant.] — K. v, Adderbury 
East (Inhabitants), No. 5 73, ante, 

627. .] — In an action against a body cor- 

orate, for negligently pulling doAvn a house which 
elonged to them, whereby pltf.’s house was 

injured, a letter written to pltf., respecting the 
pulling down of the house by deft.’s surveyor, who 
had the management of all their buildings, is to 
be presumed to have been written by him in that 
capacity, & is therefore evidence against them. — 


Peyton v, St. Thomas’ Hospital (1828), 3 C. & P. 
363, N. P. ; subsequent proceedings^ sub nom, 
Peyton v, London Corpn. (1829), 9 B. & C. 725. 

628. Admission by engineer — Of company.] — 
The directors of a railway co. appoint an engineer 
to the co., his name is advertised in the pro- 
si)ectus as the engineer to the co. \~~ Hcld : this 
does not constitute the engineer agent to the co., 
so as to make them responsible to persons em- 
ployed by him in taking surveys ; & therefore, in 
an action against one of the directoi’s by an 
engineer who had been so employed by the 
engineer to the co., letters from the engineer to 
pltf. are not admissible without further proof of 
his authority to bind the co. — Sykes v. Cooper 
(1846), 7 L. T. O. S. 452. 

629. Admission by secretary of company.] — 
Where an allottee in a projected railway co. had 
paid his deposit into the bank named in the pro- 
spectus, which had been circulated by doft.’s 
sanction, his name appearing therein as one of tlie 
provisional committee & as chairman of the com- 
mitt-ee of management ; but deft, had not per- 
sonally superintended the allotment of shares, & 
had taken no active part in the concern, & had 
been present once only at any meeting, when he 
acted ill the capacity of chairman, but dissented 
from the proceedings : in an action by pltf. 
against deft, for the recovery of his deposit, on 
th(^ abandonment of the scheme : — Held : letters 
written by the secretary of the co. to pltf., there 
being no otlier evidence of their being writbm by 
deft.’s authority, are not admissible in evidence 
against deft. — Burnside v, Dayrell (1849), 3 
Exch. 224 ; 6 Ry. & Can. (.’as. 67 ; 19 L. J. Ex. 
46 ; 12 L. T. O. S. 312 ; 154 E. H. 825 ; previo^is 
proceedings (^1847), 10 L. T. O. 8. 115. 

Anrwtalio:\ : — ^Mentd. JoIimsoq v, Goslutt (1857), 3 () B. N. H, 

569. 

Authority of secretary generally.]— (Com- 
panies, Vol. IX., p. 541. 

630. Admission by director — After bond given 

under Lands Clauses Consolidation Act, 1845 
(c. 18), s. 85.] — In an ejectment brought by a 
landowner to recover land taken possession of by 
a CO. : — Held : letters written to the lessor of 
pltf. by one of the directors who had executed a 
bond to him under above sect., were admissible 
in evidence against the co. — Doe d. Armistead v. 
North Staffordshire Ry. (Jo. (1852), 19 

L. T. O. S. 374, N. P. 

631. That goods supplied.] — Goods had 

been supplied to a co. on the credit of the manager, 
who had given bills in his own name for the goods 
so supplied, & for money advances. The directors 


him by his master’s orders duidii^ his 
engrageinent : — Held : the stutement 
was not admissible in evidence against 
the former master. — Wood v. Dkiimdev 
(1882), 2 E. D. C. 200.— S. AF. 

628 i. Insurance company d: 

assured.] — The declarations of a co.'s 
agents made while engaged in adjusting 
a loan under a policy issued by the co. 
are admissible in evidouce in an action 
against the co. — B owes v. Natio.val 
iNstJRANCE Co. (1880), 20 N. B. K. 
437.— CAN. 

623 ii. .] — An agent of an 

insuranoe co., having authority to 
solicit Insurances & receive proposals 
is a general agent, whose representa- 
tions will bind the co. — S clents v. 
Lefkvrb (1863), 16 Ir. Jur. 62. — IR. 

624 1. After transaction.] — The 

statements of agents, made after the 
contract has been perfected, are in- 
admissible as evidence. — R edpath v. 
Sun Mutual Insurance Co. & Red- 
PATU (1869), 14 L. C. J. 90.— CAN. 

624 ii. — — . 1 — • principal is 


not bound by the statements of his 
agent, after the happening of the act 
sued upon, unless the agent has autho- 
rity to niake such statoiiients. — -Down 
V. Lee (1887), 4 Man. L. R. 177.— CAN. 

b. Admission by election 

ageni .] — A conversation with a wit ness, 
or the admission of an agent, liad & 
made on the day of the election, 
immediately after the close of tJjo polls, 
is admissible in evidence. — Duffy v. 
Ryan &; Rogers (1875), 3 Pug. 110. — 
CAN. 

c. Oral admission .] — In an ac- 

tion of trespass to ijremisos which had 
been held by pltf. under a tenancy from 
year to year, determinable by notice 
of surrender : — Held : to prove a 
surrender before the acts complained 
of, evidence was adraisslblo on behalf 
of deft, of oral admissions made by 
pltf.’s son, who had been acting as his 
manager, that notice of surrender liad 
been given by pltf. — Martin v. 
Doherty (1880), 6 L. R. Ir. 194. — IR. 

d. AdmissUm not on oaih.] — An 


admission not on oatli by an agent is 
only admissible when it Is part of tJio 
res yastcc, or is madti in the course of 
making a contract for Ids principal.— 
(Jasey V. Wentworth (J877), Knox, 
J6.— AUS. 

PART II. SECT. 4, SUB-SECT. 2.— 

O. (m) ii. 

e. Admission by manager of com- 
pany.] — In an action for the amount of 
an instirance policy, for the premium 
of which a promissory note had been 
given, which was dishonoured at 
maturity, but for which no policy or 
interim recoii)t had been issued by the 
co. : — Held : the admission of the 
manager of the eo. was admissible to 
prove the existence of the contract. — 
MONTREAL Insurance Co. Sc McUil- 
LIVRAY (1857), 2 L. C. J. 221.— CAN. 

t. — ^ — .1 — Lyon v. Stadaoona 
Insurance Co. (1879), 44 U. C. R, 
472.— CAN. 

g. Admissions respecting matters not 
ttUhin scope of duties.] — In an action 
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Evidence, 


Sect, 4. — Hearsay: Sab-sect, 2, O, (m) ii., Hi, 
^ iv,] 

supposing the bills to bo entirely for goods, gave 
the creditor in exchange other bills drawn by the 
manager, & accepted in a form not binding on the 
CO. : — Held : these bills were an admission by the 
CO. that the goods had been supplied for the co. — 
He Catholics Publishing Bookselling Co., 
Ltd. (1804), 3 New Hep. 651 ; 33 L. J. Oh. 325 ; 
10 L. T. 40 ; 10 Jur. N. 8. 192 ; 12 W. R. 455 ; 
revsd, on other grounds, 2 De G. J. & Sm. 110, 
L. JJ. 

Annotations : — ^Mentd. Re Gtmoral Exchange Bank (1866), 
14 W. R. 826 ; Rc Railway Finance Co. (1866), 14 W. R. 
785: Re Imperial Silver Quarries Co. (1868). 16 W. R. 
1220 ; Re London & I^aris Banking Corpn. (1874), L. R. 
19 Eq. 444 ; Re Cat;rpliiUy Colliery Co., Ex p. Dolling 
(1875), 32 L. T. 15 ; Rc Globe Now Patent Iron & Steel 
Co. (1875), L. R. 20 Eq. 337. 

632. Admission by waywarden — Of highway 
district.] — When proceedings are taken before 
justices, under Highway Act, 1802 (c. 01), s. 18, 
for the non-repair of a highway in a parish forming 

art of a highway district, a bond fide admission 
j the waywarden of the parish that the road is a 
highway which the parish is bound to repair, is 
binding on the highway board, & it is not com- 
petent for them, aft/cr such an admission to deny 
these facts so as to oust the jurisdiction of the 
justices. — Loughborough Highway Board v, 
CURZON (1880), 17 Q. B. D. 344 ; 55 L. J. M. C. 
122 ; 65 L. T. 50 ; 60 J. P. 788 ; 34 W. R. 021 ; 
2 T. L. R, 078, 0. A. 

Annotations Mentd. R. v. Poole Corpn. (1887), 19 Q. B. D. 
602 ; Payne v. Wright (1892), 01 L. J. M. C. 114. 

633. Admission by bank manager — Admission 
in former proceedings as to practice of bank.] — 

The bank manager had in a previous action by 
another pltf. given evidciico of the practice of the 
bank in making such loans to customers : — 
Held : the manager being a pei^son authorised to 
make admissions on the i)art of the bank, his 
evidence might be read on the part of the pltf. in 
this action so far as relevant to the matters now 
in question. — Simmons v, London Joint Stock 
Bank, Luitle v. IjONDon Joint Stock Bank 
(1890), as reported in 02 L. T. 427 ; affd,, [1891] 
1 Oh. 270, C. A. ; revsd. on other grounds, suh 
norn, London Joint Stock Bank v. Simmons, 
[1892] A. 0. 201, H. L. 

Annotations : — Houtd. Baker v. Nottingham & Nottiugliam- 
Bhlro Banking Co. (1891), 60 L. J. Q. B. 542 ; Vonahles v. 
Baring, [1892] 3 Ch. 527 ; Boutinck v. London Joint Stock 
Bank, [1893] 2 Ch. 120 ; Thomson v. Clydesdale Bank, 
[1803 J A. C. 282 ; Manchester Trust v. Furnoss, [1896] 
2 Q. B. 639 ; Redfern v. Rosenthal (1901), 85 L. T. 313 ; 
Mmyneux v. Hawtrc’ty, [1903] 2 K. B. 487 ; Weiner v. 
Gill, Weiner v. Smith, [1905] 2 K. B. 172 ; Smith v. 
Prosser, [1907] 2 K. B. 735 ; Louth Northern Division 
Case (1911), 6 O’M. & H. 103; Fuller v. (Hyn. MiUs, 
Ciirrio, [1914) 2 K. B. 108. 

684. Admissions by servants of dock company 
— Reports to police as to goods stolen.] — Lampson 


& Co. V. London & India Dock Joint Co. (1901), 
17 T. L. R. 008. 

iii. Ships' Officers. 

635. Admissions by master — As to Incompetence 
of crew.] — In action for negligently steering a 
.ship, whereby she was wrecked, & pltf. lost his 
Iiassage in her, you may give evidence, that the 
captain had often expressed his conviction, that 
the officer to whom he gave charge of the ship 
was incompetent for that situation. — M ALTON v, 
Nesbit (1824), 1 C. & P. 70, N. P. 

636 . As to ship being unseaworthy — 

Necessity for proof of acquiescence by owner.] — In 
an action against the underwriters by the owner 
of a ship to recover freight, the defence being that 
the ship was unseaworthy, letters from the captain 
to pltf. are not admissible against pltf., without 
proof of his acquiescence in the correctness of the 
statements contained therein. — P arpitt v. Ray- 
den (1840), 7 L. T. O. S. 452, N. P. 

637. .] — The Europa, No. 016, ante. 

638. As to cause of damage.] — In a 

cause of damage the allegation responsive to the 
libel pleaded as an exhibit a paper signed by the 
master & crew of the ship proceeding in the cause, 
& a declaration of the mate of tlie same ship 
The mate & rest of the crew were interested in 
the suit in respect of their clothes, which had gone 
down in the ship : — Held : admissions & declara- 

I tions of the mate & crew were not admissible. 

I am quite ready to admit in this case as I have 
done in many otlier cases, the declaration of the 
master, who is the servant & the agent of the 
owners (Dr. Lushington). — The Midlothian 
( 1851), 15 Jur. 800. 

639. Letter to owners — Statement of facts 

& opinion distinguished.] — (1) A letter from the 
master of a ship to her owners is admissible as 
evidence against them in regard to the facts 
therein stated. 

(2) The opinion of the master in such a matter 
is not evidence. — T he Solway (1885), 10 P. D. 
137 ; 54 L. J. P. 83 ; 34 W. R. 232 ; sub nom, 
Burt v. Livingstone, The Solway, 53 L. T. 
080 ; 5 Asp. M. L. C. 482. 

640. Admissions by mate.] — The Midlothian, 
No. 038, ante. 

641. Admissions by crew.] — The Midlothian, 
No. 038, ante, 

642. .] — In an action of collision, brought 

by the owners of a vessel & the crew for their 
private effects, admissions by the crew as to the 
circumstances of the collision cannot be pleaded. — 
The Foyle (1860), 1 Lush. 10 ; 107 E. R. 6. 

SeCy furthery Admiralty, Vol. I., pp. 199, 120. 

Declarations forming part of the res gestae.] — See 
Sect. 3, sub-sect. 2, ante. 


against the corpn. of St. J. for negli- 
gonoo in constructing a sewer, whereby 
pltf. '8 land was overflowed, declara- 
tions of aldermen, members of the 
corpn. relative to the sewer, are not 
evidence against defts., but doclara- 
tlons of members of a committee 
appointed by the corpn. to super- 
intend the construction of tho sewer, 
made wliile the work was in progress, 

relative thereto, are evidence, being 
the declarations of an agent relative 
to a mfl-ttor within Ids authority. — 
Riley v. St. John Corpn. (1865), 6 
All. 264.-- CAN. 

h. .] — In on action against a 

corpd-r the declarations of the mayor 8c 
auditor respecting matters not within 
the scope of their duties, are not 
evidence for pltf. — G irvan v. St. John 
CORPN. (1866), 6 All. 411.-— CAN. 


PART II. SECT. 4. SUB-SECT. 2.™ 
G. (m) ill. 

687 i. Admissions by master.] — The 
mastor is agent for the owners ; Sc 
statements made bv him may be given 
in evidence by the imderwrlters. — 
Cairns v. Keppen (1820), 2 Murr. 245. 
—SOOT. 

637 il. .] — The report by the 

master of a ship to her owner is not 
admissible as evidence against the 
owner of tho facts contained in It, 
but In an action to which the owner Is 
a party such reports, if made de recent, 
may be recovered under diligence. — 
Admiralty Lords Comrs. v. Aber- 
deen Steam Trawling & Fishino Co., 
Ltd., [1909J S. C. 335.— SCOT. 

688 i. As to cause of damaqe.] 

— In an action for collision j — Held: 


evidence of declarations made by tho 
captain of defts.' vessel, as to the 
cause of the accident, on tho day after 
it had happened, were inadmissible, 
but the verdict should not bo inter- 
fered with for their reception, os they 
appeared to have been only repetitions 
of what was said by him at the time 
of tho accident. — Shaw v. De Sala- 
BKRRY Navigation Co. of Montreal 
(1869), 18 U. C. R. 541.— CAN. 

k. Regarding goods sold by 

him .] — In an action brought against 
tho charterers of a vessel for non- 
delivery of goods shipped under a bill 
of lading signed by the captain, a 
declaration of the latter, while In ohaive 
of the vessel, that he had sold the goods, 
was properly admitted in evidence. — 
nimoirv « Cabvill (1875), 3 Pug. 141. 
—CAN. 
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iv. Counaelf Solicitors, etc, 

643. Admissions by counsel — Whether admis- 
sible as proot of amount of debt.] — To take a case 
out of Stat. Limitations pltf. produced a deed 
whereby deft, had assi^ed to pltf. & one C. the 
whole of his property, in trust to secure 6 s. Sd, in 
the pound to his creditors, in which deed was a 
recital that deft, was indebted to pltf. & the other 
creditors whose names were thereunder written 
in the several sums set opposite their respective 
names in a schedule annexed to the deed. The 
deed also contained a proviso that “ the deed & 
all the covenants therein ” should be void, unless 
all the creditors signed by a given day. The deed 
was not executed by all the creditors ; neither 
was pltf.’s name or the amount of his debts 
inserted in the schedule ; nor did he execute the 
deed : — Held : the amoimt of pltf.’s debt could 
not be supplied by the admission of counsel at the 
trial. — Kbnnett v, Milbank (1831), 8 Bing. 38 ; 
1 Moo. & S. 102 ; 1 L. J. C. P. 8 ; 131 E. R. 
314. 

Annotations : — ^Mentd. Brigrstooko v. Smith (1833), 1 Cr. &M. 

483 ; Leohmere v. Fletcher (1833), 1 Cr. & M. 623 ; 

Fdmuuda v. Downes (1834), 4 Tyr. 173 ; Fdcke v. Nokes 

(1834), 1 Mood. & R. 350 ; Cheslyn v. Dalby (1836). 

2 Y. & C. Kx. 170 ; Bird v. Gammon (1837), 3 Bing. N. C. 

883 ; Cheslyn v, Dalby (1840), 4 Y. & C. Ex. 238 ; Hartley 

V. Wharton (1840), 11 Ad. & El. 934 j Courtenay v. 

Williams (1844), 3 Hare, 539 ; Smith v. Thome (1852), 

18 Q. B. 134. 

044 ,. Conditions precedent to admissi- 

bility .] — ^Where a party appears by counsel before 
the court or a judge at chambers in any stage of 
the cause, & coimsol makes an admission of a fact, 
though unsupported by affidavit, the court will 
regard such statement as presumably true, & will 
admit it in evidence when offered by the other 
side. — HAI.LER V, Worman (1861), 3 L. T. 741 ; 
9 W. R. 348 ; previous proceedings (1860), 2 F. & F. 
165, N. P. 

See, generally. Barristers, Vol. III., pp. 345, 
346. 

645. Admissions by solicitor — Within scope of 
authority — Offer to third party.] — Offers made by 
pltf.’s attorney in the hearing of a third person to 
do an act relative to the deft., which lay within 
the scope of his authority, are not admissible 
evidence to affect the pltf. with such offer. Other- 
wise, if the offers had been made to the deft. — 
Wilson v. Turner (1808), 1 Taunt. 398 ; 127 
E. R. 888 . 

646. Offer to defendant.] — Wilson 

V. Turner, No. 645, ante, 

647. Admissions for purposes of trial — 

Whether receivable at new trial.] — An agreement 
by the attorneys to admit on the trial of a cause 
the execution of an instrument, is evidence on 
every trial of the cause, though not renewed after 
the first trial. — Elton v, Larkins (1832), 1 Mood. 
& R. 196 ; 5 C. & P. 385, N. P. ; subsequent pro- 
ceedings, 8 Bing. 198. 

648. .] — Previously to the 

trial of an ejectment, deft.’s then attorney signed 
admissions, commencing, “ We hereby agree to 
admit on the trial of this cause,” etc. On the 
tnal the admissions were read. The Ct. of K. B. 
afterwards granted a new trial, & the attorney 
for deft. died. The second trial took place on 
Feb. 11, & on Feb. 7, deft.’s then attorney gave 
notice to the attorney of the lessor of pltf. that he 
should make no admissions ; & the latter sent 
back an answer stating that the admissions already 
made were binding : — Held : on the second trial 
these admissions were receivable in evidence. 

Are not these admissions receivable as being 
admissions made by a person who was at that time 


attorney for deft. (Lord Denman, C.J.). — Doe d. 
Wethbrbll V, Bird (1835), 7 C. & P. 0, N. P. 

See, generally. Practice. 

649. If employed in former proceedings.] 

— The only evidence to affect pltf. was, that one 
S. whom he had employed as the attorney in an 
action on one of the bills sued on, the actions on 
which were afterwards consolidated, made a state- 
ment, before the other bill was due, that “ all the 
bills,” meaning the bills now sued on &> those on 
which the coi^osition had been accepted, were 
pltf.’s bills : — Held : although the admissibility of 
the evidence had not been objected to at the trial, 
as it was the only evidence against pltf., & it was 
doubtful whether it was admissible, the verdict 
for deft, was unsatisfactory as not supported by 
evidence, & a new trial was granted. — B ia.ckstonb 
V, Wilson (1867), 26 L. J. Ex. 229. 

650. Before litigation begun — Mere con- 

versation.] — In the year 1845, & before ejectment 
brought, N. applied to W. who was afterwards 
attorney for deft, in the ejectment, to demand 
possession of the property, & they had a conversa- 
tion : — Held : on the trial of^ the ejectment, 
evidence of this conversation was not receivable. — 
Doe d. Hulin v, Richards (1845), 2 Car. & Kir. 
216. 

051 . Discussion between solicitors of both 

parties.] — In a discussion between the attorneys 
of pltf. & deft., touching the dispensing with cer- 
tain witnesses at the trial, pltf.’s attorney sta^d 
to deft.’s attorney that the debt was one owing 
from the late husband of deft, \-~Held : such 
statement could not bo given in evidence against 
pltf. — Fetch v, Lyon (1846), 9 Q. B. 147 ; 1 New 
Pract. Cas. 603 ; 15 L. J. Q. B. 393 ; 11 Jur. 37 ; 
115 E. R. 1231. 

Annotaiion : — Mentd. Camillo Tank S.S. Co. v. Alexandria 

EnginoerinK Works (1921), 38 T. L. R. 134. 

052. ,] — A plea of set-off referring to 

an agi’oement ‘‘ expressed to be made,” between 
pltf. & deft., & a notice, on the part of deft., to 
admit the agreement referred to in the plea : — 
Held : conversation bet ween the attornies after 
the notice to admit inadmissible to extend the 
admission under such nature. — C orbett v, Lees 
(1859), 1 F. & F. 679, N. P. 

053 . Solicitor acting for both parties — 

Funds misappropriated.] — Pltf. lent to deft. £1,000, 
upon the security of an indenture, which contained 
a covenant by deft, to surrender certain copyhold 
premises to pltf.’s use. No suirender was made. 
D., who acted as attorney for both parties, signed 
a receipt for the money, & the title-deeds were 
delivered to him, & he prepared & delivered to 
deft., but without pltf.’s Knowledge, a schedule of 
the deeds, at the foot of which was a memorandum 
signed by D., acknowledging the receipt of the 
deeds, & undertaking to deliver them up on pay- 
ment of the principal money & interest. "J^he 
mortgage deed remained in D.’s possession, & he 
from time to time received the interest & paid it 
over to pltf. The principal money was paid to D., 
who appropriated it to his own use, & died in- 
solvent : — Held : D.’s receipt for the principal, & 
the memorandum signed by him, were admissible 
in evidence for deft. — Wilkinson v. Candijsh 
(1860), 5 Exch. 91 ; 19 L. J. Ex. 166 ; 156 E. R. 39. 
Annotaiions . — Hentd. Sims v. Brutton (1860), 5 Exch. 802 ; 

Kent V. Thomas (1856), 1 H. & N. 473 ; Boiirdlllon v, 

Roche (1858), 27 L. J. Ch. 881 ; Sweeting: v. Pearce 

(1859), 29 L. J. C. P. 265. 

See, generally, Solicitors! 

654. Admission by solicitor’s clerk.] — If the 
clerk of an attorney has the management of a 
cause, what he says is receivable in evidence, the 
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Seel. 4.. — Hearsay: Sub-sect. 2, O. (m) iv., v., vi. & 
vii„ in) (o) cfc H. (a), (6), (c), (d) c£r {e) ; suh- 
sects. S i. Sect. 5; Sub-sect, 1 .] 

same as if it had been said by the attorney himself. 
— Standage v. Creighton (1832), 5 C. & P. 406, 
N. P. 

656. Admission by parliamentary agent.] — A. 

6 B. appeared in Parliament as the agents for the 
promoters of a bill ; the proceedings resulted in an 
Act being made ; — Held : statements made by 
A. & B. for the purposes of the bill, were admissible 
against the promoters, without fui-ther proof of 
authority to act for such promoters. — Fish- 
mongers* Co. V. PiMSDALE (1850), 17 li. T. O. S. 

7 ; suhsequejit proceedings (1852), 12 C. B. 557. 

V. Husband and Wife. 

656. Where wife agent of husband.] — Observa- 
tions made by the wife are admissible in evidence, 
where she acts as the agent of her husband. — 
Prati' V. Baker (1822), 1 L. J. O. S. K. B. 12. 

How far admission binding.] — See Part III., 
Sect. 2, sub-sect. 8, F. (5), post. 

Admissibility of evidence of spouses.] — See, 
generally^ Pai’t V., Sect. 1, sub-sect. 1, A. (d), post. 

vi. Referees. 

667. General rule.] — If a person says, I’ll pay 
you money, if A. says it is due, <te A. being applied 
to, says it is due, but is dead at the time of the 
action brought, what he had said respecting the 
debt is evidence. — D aniel v, Pitt (1806), 1 Camp. 
366, n. ; 6 Esp. 74 ; Peake, Add. Cas. 238, N. P. 
Annotations: — Consd. Syhray r. White (18n6), 1 M. & W. 
4:i5. Refd. H. r. Mallory (1H84), 13 Q. B. 1). 33. 

658. .] — In an action for work &> labour, 

etc., one item of the demand was for £2 which had 
been insertfid in a former bill paid by deft. ; but 
in paying which, as pltf. alleged, she had given him 
a forged £2 Bank of England note. The inspector 
of notes proved that ho carried back the note to 
deft., who said if she j^aid it away she had it from 
one J., &> desired him to inquiie of J. about it. 
Witness then proceeded to state what J. had told 
him. This evidence was allowed as deft, had 
referred to J. for information upon this subject. — 
Brock v. Kent (1807), 1 Camp. 366, n. 

659. Admission by arbitrator that award im- 
properly made — Admission out of court.] — Evi- 
dence of an admission out of ct. by an arbitrator 
that he made his award improperly is not admis- 
sible in sujiport of an application to set aside the 
award. — Re Whiteley A Boberts, [1891] 1 Ch. 
558 ; 60 L. J. Oh. H9 ; 04 L. T. 81 ; 39 W. It. 
248 ; 7 T. L. B. 172. 

Annotation: — Mentd. London v. Keen, [191 G] 1 K. B. 991. 

vii. Sheriffs Officers. 

Sec Sheriffs & Bailiffs. 

(n) By Execution Debtor. 

See Sheriffs A Bailiffs. 

(o) By Strangers. 

660. General rule.] — Anon. (1881), cited in 
6 Apji. Cas. p. 500, C. A. 

Compare Part HI., Sect. 2, sub-sect. 8, jjost. 

H. Admissibility in Particular Proceedings. 

(a) In Bayikruptcy Proceedings. 

661. As proof of act of bankruptcy.] — Ewens 
V. Gold (1736), Bull. N. P, 40. 

Annotation: — Retd. Re Prescott, Sx p. Prescott (1840), 4 
Jur. 852. 

662. .1 — A declai’ation by bkpt. of his 

motives for absenting himself from his home, made 
at the time, is evidence in an action by the assignees 


against a creditor of the bkpt.’s in order to P^ve 
the act of bkpey. — Bateman v. Bailey (1794), 5 
Term Rep. 512; 101 E. R. 288. 

Annotations : — Consd. Oxlade v. Pcrcjiard (179o), 1 

287 ; Rawson v. Haigh (1824), 2 

man r. Stretch (1829), Mood. A M. 3.18. Retd. Ridley 

V. Clyde (1832), 9 Bing. 349 ; lie Prescott, Ex p. I’^cott 

(1840). 4 Jur. 852 ; Rouch r. G. W. Ry. (1841), 1 Q. B. 51. 

See, further, Banicruptcy, Vol. IV., pp. 63, 72, 
76, 77, 81, Nos. 535, 615, 656, 658, 676, 719, 720. 

663. As proof of petitioning creditor’s debt.] — 
An acknowledgment by the bkpt. that before the 
act of bkpey. he owed to petitioning creditor above 
£100 made before tlie suing out of the commissions 
is good evidence to prove petitioning creditor’s 
debt. — Dowton v. Cross (1794), 1 Esp. 167, N. P. 
Annotation : — Consd. Smallcoinbc r. Bruges (1824), M‘Cle. 45. 

664. .] — (1) The date upon a promissory 

note made by bkpt. is primd facie evidence to 
show that the note existed before the act of bkpey. 
was committed so as to establish a petitioning 
creditor’s debt in an action by the assignees. 
(2) But no declaration by bkpt. whether oral or 
written, subsequent to his bkpey., would be 
admissible in evidence to prove this. — Taylor v. 
Kinloch (1810), 1 Stark. 175, N. P. ,,ooA^ 

Annotations: — As to (1) Refd. Obbard 

Mood. A M. 483 ; Wright v. Lainson (18.17), 2 M. A W. 

739 ; Anderson v. Weston (1840), 8 Scott, 58.L As to (2 ) 

Consd. Smallcombo v. Bruges (1824), M‘C'le. 45. 

See, further, Bankrupicy, Vol. IV., p. 143, 
No. 1335. 

As proof of debts.]--.^^^ Bankruptcy, Vol. IV., 
p. 327, Nos. 3071, 3072. 

665. As proof of collusive bankruptcy.]— 
Declaration made by bkpt. previous to his bkpey. 
“ that he did not owe £10 to any one, A inquired 
whether a friendly commission could not be 
issued out against him ” ; is admissible in evidence, 
to show a collusion between bkpt. A petitioning 
creditor to create a debt, although the latter was 
not an assignee under the commission. — Thompson 
V. Bridges (1818), 8 Taunt. 336 ; 2 Moore, C. P. 
376 ; 129 E. E. 411. 

666. .] — The declarations of petitioning 

(Tcditor, since dead, made after th(i commission, 
are not evidence against the assignees, in an issue 
to try whether the commission was concerted 
betiveen the petitioning creditor, the bkj)t., A the 
attorney. — Harwood v. Keys (1832), 1 Mood. A 
R. 204. 

See, generally, Bankrupi'CY, Vol. IV., pp. 120 
et scq. 

667. Admissions as proof of trading.] — The 

declarations of a bkpt. to a party with whom ho 
is dealing, respecting his transactions in trade, 
are not evidence to prove the trading of such 
bkpt. — Brinley V. King (1825), 1 C. A P. 646 ; 
sub mnn. Bromley v. King, Ry. A M. 228. 

Admissibility of banknipt’s admissions m other 
proceedings, see Bankrupfcy, Vol. IV., pp. 341, 
610 et aeq.. Nos. 3205, 4620 et scq., A p. 341, No. 
3205. 

(6) In Divorce Proceedings. 

See. TTttsrand A WIFE. 


(c) In Admiralty Proceedings. 

See Sub-sect. 2, G. (m) iii., ante. A, generally. 
Admiralty, Vol. I., pp. H>9, 200. 

(d) In Election Petitions. 

See Elections, Vol. XX., pp. 168, 169. 

(e) In Proceedings relating to Negotiable Imtru- 
ments. 

As proof of acceptance .] — See Bills op Ex- 
change, Vol. VI., pp. 65, 66, Nos. 630-533. 
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Proof of consideration generally.] — See Bnxs of 
Exchange, VoL VI., pp. 181 et aeq. 

Admissibility of evidence generally.] — See Bills 
OF Exchange, Vol. VI., pp. 484 et aeq. 


Sub-sect. 3. — Confessions. 

668. General rule.] — The confession of the party 
is evidence, but the “worse sort of evidence (Holt, 
C.J.).— Anon. (1701), 12 Mod. Rep. 602 ; 88 E. R. 
1548. 

In criminal proceedings.] — See Criminal Law, 
Vol. XIV., pp. 410 et aeq. 

Confession of forgery by dead witness.] — See 

Nos. 725, 761, 762, post. 

Compare Part III., Sect. 3, post. 


Sub-sect. 4. — Statements by Deceased 
Persons. 

See Sect. 5, post. 


Sect. 5.— STATEMENTS BY DECEASED 
PERSONS. 

Sub-sect. 1. — In General. 

669. General rule.] — (1) It was proved that in 
1859 the agent of the owner of S.’s tenement paid 
to him sixpence, stating verbally that it was for 
the lights m G.’s house : — Held : the agent being 
dead, this was evidence of payment of the rent by 
G. in 1859. 

(2) The principle upon which written entries of 
a deceased person are admissible in evidence is 
this, that in the interest of justice where a person 
who might have proved important material facts 
in an action is dead, his statements before death 
relating to that fact are admissible, provided that 
there is a suflflcient guarantee that the statements 
made by him are true ; & it is properly considered 
that when the stat/ements made by a person were 
against his interest, those statements in the 
general run of cases are true. Nor is there any 
distinction between the written entries of such a 
deceased person, under such circumstances, & his 
verbal declarations, although the evidence adduced 
to prove mere verbal declarations must of course 
be more carefully watched (Thesiger, L.J.). — 
Bewley V. Atkinson (1879), 13 Ch. D. 283 ; 49 
L. J. Oh. 153 ; 41 L. T. 603 ; 28 W. R. 638, C. A. 
AuTwiations : — As to (2) Refd. Tucker v, Oldbury U. C. 
(1912), 81 L. J. K. B. 608. Generally, Mentd. Mit<;heU v. 
Cantrlil (1887), 37 Ch. D. 56 ; JRc Thompson, Kx p. Baylis, 
[18941 1 Q. B. 462 ; Re Jones, [1895] 2 Ch. 719 ; Simpson 
V. Godmancheeter Corpn. (1895), 64 L. J. Ch. 837 ; 
Gardner v, Hodgrson’s Kinffston Brewery Co., [1901] 2 Ch. 
198 : Greenhalffh v. Brindley, [1901] 2 Ch. 324 ; Rubcoo 
V. Grounsell (1903), 89 L. T. 426 ; Bake v. French 
(No. 2), [1907] 2 Ch. 215; Hyman v. Van deii Bergh, 
[1907] 2 Ch. 516 ; Smith v. Colbourne, [1914] 2 Ch. 633. 


670. Facts within his knowledge.] — Dysart 
Peerage Case, No, 971, post. 

671. Affidavit as to marriage.] — Affidavit of a 
dead man read to prove his marri^e though 
taken before a surrogate, no cause being in ct. — 
Sacheverell V. Sacheverell (1716), 1 Stra. 35 ; 
93 E. R. 368. 

672. Declaration of person admissible as witness 
if alive.]— Sowter v. Bradpeild (1729), 1 Barn. 
K. B. 300 ; 94 E. R. 204. 

673. Declaration of person not admissible as 
witness if alive.] — An entry by a deceased person 
may be evidence though he could not in his life- 
time have been examined to the fact. 

Those qualifications . . . always make the 
declarations of deceased persons evidence, namely, 
that they were persons having a competent know- 
ledge, or whose duty it was to know, having no 
motive to make a false representation, & their 
written declarations being directly at variance 
with their only interest (Plumer, M.R.). — Short 
v. Lee (1821), 2 Jac. & W. 464 ; 37 E. R. 705. 
Annotations: — Consd. Gleadow v. Atkin (1833), 1 Cr. & M. 
410. Reid. Orrett v. Corser, Corser v. Orrett (1855), 21 
Boar. 52 ; Ward v. Pitt, Lloyd v. Powell Dullryn Steam 
Coal Co., [1913] 2 K. B. 130. Mentd. Holwell v. Blake 
(1824), M‘Cle. 559 ; Fisher v. Graves (1825), M*Cle. & Yo, 
362 ; Tomlinson v. Lymor (1831), 4 Sim. 467. 

674. Declarant not compellable witness while 
alive.] — Sussex Peerage Case, No. 725, post 

675. Deceased declarant only person with 
material knowledge.] — ^Anon. (1773), Lofft, 282 ; 
98 E. R. 652. 

676. Declarations as to deceased’s own acts.] — 

Evidence of the declarations of a man since dead, 
as to a fact done by himself, is not admissible. — 
Garnons v. Barnard (1793), 1 Anst. 296 ; 145 
E. R. 878 ; revsd. on other gi’ounds, atib nom, 
Barnard v. Garnons (1797), 7 Bro. Pari. Cas. 
105, H. L. 

Annotations: — Mentd. Foxcroft v. Parris (1800), 5 Ves. 
221 ; Kennioott v, Watson (1814), 2 Price, 250, n. ; 
Byam v. Booth, etc. (1810), 2 Price, 231 ; Williams v. 
Price (1817), Dan. 13 ; Willis r. Farrer (1828), V. &■ J. 
217. 

Against interest.] — See Sub-sect. 2, post 

In discharge of duty or course of business.] 

— See Sub-sect. 3, post. 

677. Declarations as to settlement.] — R. v. 

Hensingham (Inhabitants) (1782), Cald. Mag. 
Cas. 206 ; 2 Bott. 4th ed. p. 91, pi. 131. 

Annotation : — Refd. R. v. St. Mary, Beverley (1830), 1 B. 
Ad. 201. 

078. ,] — R. V. Eriswell (Inhabitants), 

No. 464, ante. 

679. .] — Hearsay evidence of a fact is not 

to be received upon a question of settlement, 
though the party who gave the information respect- 
ing her own settlement were dead. — R. v. Chad- 
derton (Inhabitants) (1801), 2 East, 27 ; 102 
E. R. 278. 

Annotations : — Montd. R. v. Chatham (1807), 8 East, 498 ; 
R. V. St. Giles in the Fields (1844), 5 Q. B. 872. 

680. .] — Neither the hearsay of a pauper 


PART 11. SECT. 4, SUB-SECT. 8. 

I. Libel d: slander — Evidence of 
confession of criminal offence — When 
admissible.}— -Where in an action for 
Blander & libel, imputing criminal 
offences, deft, set up by way of mitiga* 
tion of damages, that pltL had con- 
fessed to a third party that he had done 
the acts charged against him : — Held : 
evidence of such a confession was only 
admissible under a plea of Justification, 
unless deft, added on the record that 
she had now good cause for discrediting 
that part of the admission or con- 
fession alleged to have been believed 
to be true at the time she repeated 
the words complained of. — Switzer v. 

J. — ^VOL. XXII. 


Laidman (1889), 18 O. R. 420.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

m. General rule — Greater latitude in 
Scotland.] — In receiving in evidence 
the statements of deceased persons the 
law ot Scotland admits greater lati- 
tude than the law of England. — 
Macpherson, etc. V. Duncan (1877), 
4 R. (Ct. of Sess.) 87, H. L.— SCOT. 

n. Declarations by party assured — 
To agent of insurance company.] — The 
agent of a life insurance co. is compe- 
tent to give evidence on behalf of such 
co. of any statements or acknowledg- 
ments of deceased insured in an action 


by his exor. or administrator against 
such co. — Confederation Life 
A ssocN. Co. OF Canada v. O’Donnell 
(1879), Cass. Dig. 208.—CAN. 

o. Gift to daughter — Subsequent 
verbal declaration of trust inadmissible.] 
— Pltf. & deft, were sisters. Their 
father shortly before his death, trans- 
ferred certain money in the Govt. 
Saving Bank & certain bank deposit 
receipts into the name of deft., under 
ciroumatauoes primd facie importing 
an advancement : — Held : evidence of 
subsequent declaration by the father 
was not admissible to show an inten- 
tion that the money should be held by 
deft, in trust for herself & pltf. — 
H 
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Sect, 6 Statements hy deceased persons : Svih-secia, 

who is dead nor his ex parte examination in writing 
taken on oath before two magistrates touching 
his settlement, are admissible evidence of such 
settlement. — R. v, Ferry Frystone (Inhabi- 
tants) (1801), 2 Eitejt, 54 ; 102 E. R. 289. 

681. .] — An ex parte examination in writing 

of a pauper touching his settlement cannot be 
received in evidence of such settlement though 
he be dead. — R. v, Abergwilly (Inhabitants) 
(1801), 2 East, 63 ; 102 E. R. 292. 

682. .] — R. V, Erith (Inhabitants), No. 

930, post, 

683. Declarations as to indenture of apprentice- 
ship*] — The statement of a deceased person respect- 
ing his indenture of apprenticeship is not admis- 
sible to prove that the deed ever existed. — R. v, 
Fordingbridge (Inhabitants) (1868), E. B. & E. 
678 ; 27 L. J. M. 0. 290 ; 31 L. T. O. S. 197 ; 23 
J. P. 38 ; 4 Jur. N. S. 961 ; 6 W. R. 649 ; 120 
E. R. 664. 

See^ generally. Poor Law. 

Declarations by tenants or occupiers of lands — 
As admission against interest.] — See Nos. 792-801, 
j}oat, 

684. As corroborative evidence.] — The declara- 
tion of a dead person is good adminicular proof in 
support of other witnesses, but not of itself 
sufficient to support facts contrary to his own 
acts. — Robins v, Wolseley (1757), 2 Lee, 421. 
Annotation: — Mentd. Anon. (1857), I)ea. & Sw. 295. 

Evidence given at former trial — Witness since 
dead.] — See 8ect. 10, post, 

685. Allegation of undue influence on testator 
— Declarations of party exercising influence — Not 
in presence of testator.] — In a probate suit deft, 
alleged that the will propounded by the exors. had 
been obtained by the undue influence of one C., 
who died a few clays before the execution of the 
will. C.’s estate was not represented in the suit : — 
Held : evidence of a statement by C., not in the 
presence of testator, was admissible so far as it 
went to the plea of undue influence. — Radford v, 
Risdon (1912), 28 T. L. R. 342 ; 56 Sol. Jo. 416. 

686. Declarations by party assured — To medical 
attendant — As to state of health.] — In an action 
by the husband upon a poliev of msurance on the 
life of his wife, declarations by the wife made by 
her when lying in bed apparently; ill, stating the 
bad state of her health at the period of her going 
to M., whither she went a few clays before in order 
to be examined by a surgeon & to get a cortifleate 
from him of good health preparatory to making 
the insurance, down to that time, & her appre- 


hensions that she could not live ten days longer, 
by which time the policy was to be returned, are 
admissible in evidence to show her own opinion, 
who best knew the fact of the ill state of her health 
at the time of effecting the policy, which was on a 
day intervening between the time of her going to 
M., & the day on which such declarations were 
malde. Particularly after pltf. had called the 
surgeon as a witness to prove that she was in a 
good state of health when examined by him at M, ; 
his judgment being formed in part from the satis- 
factory answers given by her to his inquiries. — 
Aveson V, Kinnaird (Lord) (1806), 6 East, 188 ; 
102 E. R. 1268 ; sub nom, Avison v, Kinnaird 
(Lord), 2 Smith, K. B. 286. 

Annotations : — Reid. R. v. Foster (1834), 6 C. & P. 325 ; 
Stobart v. Dryden (1836), 2 Gale, 146 ; Gllbey v. G. W. 
Ky. (1910), 102 L. T. 202. Mentd. Doe d. Sutton v, 
Ridgway (1820), 4 B. & Aid. 63 ; R. v. Mead (1824), 4 
Dow. & Ry. K. B. 120 ; R. r. Osborne (1842), Car. & M. ♦ 
622 ; Witt v. Witt & KUndwortb (1862), 8 Sw. & Tr. 
143 ; 11. V. Black (1922), 16 Cr. App. Rep. 118. 

687. As evidence of intention to insure.] 

— SufLiJNG V, Accidental Death Insurance Co., 

No. 301, ante. 


Sub-sect. 2. — Deciarations against Intfjiest. 

A, In General, 

688. General rule.] — If a person have peculiar 
means of knowing a fact, & make a declaration or 
written entry of that fact, which is against his 
interest at the time, it is evidence of the fact as 
between third persons after his death, if 
have been examined to it in his lifetime. Therefore 
an entry made by a man-midwife in a book, of 
having delivered a woman of a child on a certain 
day, referring to his ledger in which he had made a 
charge for his attendance, which was marked as 
paid, is evidence upon an issue as to the age of 
such child at the time of his afterwards suffering a 
recovery. — Higham v, Ridgway (1808), 10 East, 
109 ; 103 E. R. 717. 

Annotations : — Consd. Short v, Lee (1821), 2 Jac. & W. 464. 
Apld. Middleton V. Melton (1829), 10 B. & C. 317. Consd, 
Gleadow v. Atkin (1833), 1 O. & M. 410. Apld. Marks v, 
Lahe6 (1837), 3 Bing. N. C. 408 ; Davies v. Humphreys 
(1840), 6 M. & W. 153. Expld. Sussex Peerage (1844), 
11 Cl. & Fin. 85. Consd. Doe d. Kinglake v. Bevlss 
(1849), 7 C. B. 456 ; Perclval v. Nanson (1851), 7 Exch. 1 ; 
Bradley v. James (1853), 13 C. B. 822. Distd. Webster v. 
Webster (1858), 1 F. & F. 40i. Apld. R. v. Birmingham 
Overseers (1861), 1 B. & S. 763. Consd. Smith v. Blakey 
(1867), L. R. 2 Q. B. 326 ; Whaley v. Carlisle (1867), 15 
W. R. 1183 ; R. V. Exeter (1869), L. R. 4 Q. B. 341. 
Apld. In the Goods of Thomas (1871), 41 L. J. P. & M. 32. 
Reid. Chambers v, Bemaseonl (1831), 1 Cr. Sc J. 451 ; 
Davies v. Morgan (1831), 1 Tyr. 457 Chambers v, 
Bernaseoni (1834), 4 Tyr. 631 ; R. v. Lower Heyford 
(1840), 2 Sm. L. C. 12th od. 313 ; Edie v. Kingsford (1864), 
14 C. B. 759 ; Orrett v, Corser, Corsor v. Orrett (1865), 


Collett v, Naibn (1899), 9 Q. L. J. 
164.— AUS. 

p. Action against administrators 
after issue joined — Declarations of 
deceased debtors— Whether admissible .] — 
C. sued M. Sc R., M. accepted service & 
acknowledged amount due, but R. 

K * led to the action. Before trial 
defts. died. Then C. R. Sc R. R,, 
as administrators of R., were, before 
trial, made parties to the action. At 
the trial C. was examined as a witness 
in support of his own case, & when 
asked what had taken plaoo between 
him Sc deceased M. &; R., the judge 
rul^ that the evidence was inad- 
missible ; — Held : in an action against 
administrators made parties to an 
action after Jssne Joined, but before 
trial, pltf. could not give any evidence 
in his own favour of dealimra with a 
deceased deft. — C ukslky e. Murdoch 
(1877), 2 S. O. R. 48,— CAN. 

q, Declaration of agency — Nat 
admissible against alleged prindpeU.]— 


Evidence of on admission made by a 
decotised person that he was the agent 
of another is not receivable in evidence 
as against that person.— -Confedera- 
tion^ Life Assoon. Co. of Canada v. 
O’Donnell (1889), Cam. Cas. 154. — 
CAN. 

PART II. SECT. 6. SUB-SECT. 2.— A. 

688 i. General rule .] — In on action 
charging a person os exor, de son tort 
by meddling with the goods of de- 
ceased, a domaration of deceased, while 
In possession, that the goods did not 
belong to him, is evidence for deft. — 
Powell v. wathbn (1862), 6 All. 
258.— CAN. 

688 ii. .3 — In general, declara- 
tions of a deceased person against his 
own interests are admissible. — Evans 
V. Trusts Sc Guarantee Co., 11920] 
3 W. W. R, 103.— CAN. 

688 iii. .] — Where a father pur- 

chases property in the names of his 


sons, the law picsiunes that It is an 
advancement ; but this is a secondary 
presumption which rebuts the primary 
presumption of a resulting trust which 
arises when a person purchases property 
In the name of another. The father 
being dead contemporaneous state- 
ments & acts, & subsequent statements 
made by him against his interest are 
evidence to show what his real inten- 
tion was. — Lb Leung Shi v. Lo Lim 
Yeuk (1912), 7 Hong Kong L. R. 66. — 
HONG KONG. 

688 iv. .] — Declaration of F. de- 

ceased, that her husband made a 
will, & that he thereby gave her a life 
interest in his property & legacies to 
others amounting to 418,000 or £9,000, 
admitted in evidence as being a doolaia- 
tlon against pecuniary or proprietary 
interest made by a deceased person on 
the ground that F. would, if her 
husband had died intestate, have been 
entitled absolutely to a moiety of a 
certain sum mentioned in a marriage 
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21 Boat. Watson e. Little (1860), S H. & N. 472 ; 
TtiTDcr V, Hutohlnson (1861), 3 L*. T. 816 ; Miloe v. 
LeiBler (1862), 7 H. & N. 786 ; Taylor r. Witham, Wltham 
V, Taylor (187^, 24 W. R. 877 ; Bewley v. Atkinson 
(1879), 13 Ch. D. 283 ; Sturla v. Freccla (1880), 6 App. 
Cas. 623 ; H^nes r. Guthrie (1884), 13 Q. B. D. 818 ; 
Bradshaw v. Widdringrton <1902), 71 L. J. Ch. 627; 
Mercer v, Denne, U905] 2 Ch. 638 ; He Fountalne, Re 
Dowler, Fountalne v. Amherst, [1909] 2 Ch. 382 ; Ward v. 
I^ltt, Lloyd V. Powell Duflryn Steam Coal Co., [1913] 2 
K. B. 130. Mentd. Papendlok v, Bridgwater (1853), 6 
E. & B. 166. 


689s .1 — Upon a question whether certain 

ancient books, from 1686 to 1693, preserved 
in the archives of the Dean & Chapter of E., 
entitled Rentals, & containing columns of the 
names of their estates with the rents reserved on 
each, &> solinta written in different hand-writings 
against such rents, were entries made by the 
receivers of the dean &> chapter charging them- 
selves with the receipt of the rents, parol evidence 
cannot be received to prove them to be receivers* 
books, by showing that the receivers of the dean 
& chapter for the last sixty years had kept their 
books of accoimts in the same form. But it 


appearing that some of the entries in such books, 
though not the entries as to the rent of the estate 
in question, contained internal evidence of their 
being the books of receivers ; by such entries as 
“ solvit mihi” & “ solvit per me.” Signed with 
the initials N. W. ; which entries imported that 
N. W. was therein accounting to the dean & 
chapter for money paid to himself, & with the 
receipt of which he debited himself ; the ct. 
directed a new trial, in order to have the inspection 
of the books again submitted to the judge at Nisi 
PrivLs , — Doe d. Webber, v . Thynne (1808), 10 
East, 206 ; 103 E. R. 753. 

690. .1 — It is no objection to the admis- 

sibility of a book, containing an accoimt in which 
a deceased receiver charges himself with money 
paid to him, that, on the opposite side of the 
account, the receiver discharges himself to the 
same extent, or that the account, being in his 
handwriting, is not signed by him ; or that the 
name of the party on whose account the money 
is received, does not appear in the book, it being 
shown aliunde, that the person making the entry 
did not receive the money on his own account. 
An entry in a man’s own handwriting, charging 
himself with the receipt of money, is evidence after 
the party’s death. — Rowe v, Brenton (1828), 8 
B. & C. 737 ; 2 State Tr. N. S. 251 ; 3 Man. & 
Ry. K. B. 133 ; Concanen’s Rep. 1 ; 108 E. R. 
1217. 

Annotations : — Mentd. Doo d. Carthew v, Brenton (1830), 
4 Moo. & P. 186 ; Whlttinghara v, Bloxham (1831), 4 
O. & P. 697 ; Evans v. Taylor (1838), 7 Ad. & Ei. 617 ; 
R. V. Richmond Manor (1841), 5 Jur. 605 ; Anglesey v, 
Hatherton (1842), 10 M. & W, 218 ; Doe d. Wimarn IV. 
r. Roberta (1844), 13 M. & W, 520 : Doe d. Dand v. 
Thompson (1845), 7 Q. B. 897 ; Rogers v, Brenton 
(1847), 10 Q. B. 26 ; Ex p, Exeter (Bp.) (1850), 10 O. B. 
102 ; 8haw v. Beck (1853), 8 Exch. 392 ; .leasop v. Jossop 
(1861), 30 L. J. P. M. & A. 193 ; A.’G. to Prince of Wales 
V, Grossman (1866), L. K. 1 Exch. 381 ; Dixon v. Fairer 
(1886), 18 Q. B. D. 43 ; Sutton Harbour Improvement 
Co. V, Plymouth Town Grdns. (1890), 63 L. T. 772 ; 
Mercer v. Denne, [1905] 2 Ch. 538. 


691. ,] — The rent-rolls of an estate were 

insigned, & were drawn out in four columns. The 
first & second columns, containing the tenants’ 
names, & the amount to be paid by each, were in 
the handwriting of the owner of the estate. The 
third &> fourth columns, containing the amount 


actually received of each tenant, & the date when 
received, were in the handwriting of a deceased 
steward : — Held : these rent-rolls were receivable 
in evidence as accounts of a deceased steward 
charging himself. — Doe d. Bodenham v. Col- 
combe (1841), Car. & M. 166. 

692. .] — In an action by an exor. for work 

done by testator, it appeared that the claim was 
for extras alterations in a machine which had 
been made by testator for deft, under a written 
contract which was not produced. It appeared 
that the contract price of the machine had been 
paid : &, in order to show that deft, had assented 
to the alterations, evidence was offered, & received, 
of a declaration by deceased that deft, had paid 
him £20 on account : — Semble : this declaration 
was properly received, as being an admission 
against the interest of the party making it. — ■ 
Edie V, Kinqsford (1854), 14 C. B. 769 ; 23 
D. J. C. P. 123 ; 139 E. R. 311 ; suh nom, Edye v, 
Kingsford, 2 C. L. R. 832. 

693. Principles governing admission.] — Where 

A. , tenant for life, with a limited power of leasing, 
reserving the ancient rent, received a letter from 
a confidential agent in 1728, containing a minute 
account of the tenants & rents of the estate, which 
letter the tenant for life indorsed “ a particular of 
my estate,” etc., & handed down to B. the succeed- 
ing tenant for life, who had a like limited power 
of leasing, by whom it was also preserved & 
handed amongst the muniments of the estate to 
the first tenant in tail: — Held: (1) such paper 
was evidence for the tenant in tail against a lessee 
of B., in order to show that the rent reserved by 

B. , the tenant for life, was less than the ancient 
rent which was reserved at the time to which such 
paper referred ; the paper having been accredited 
by the then owner of the estate, who had the means 
of knowing the fact, &; who had an interest the 
other way, viz., t-o diminish the rent in order to 
increase his fine upon renewal under the power ; 
(2) entries by A., the tenant for life, in his book 
of the receipt of the rent to the amount stated, 
were also evidence of the same fact. — Rob d. 
Brune V. Rawlings (1806), 7 East, 279 ; 3 Smith, 
K. B. 254 ; 103 E. R. 107. 

Annotations: — As to (1) Apld. Hlgham r. Ridgway (1808), 
10 East, 109. Consd. Gleadow v. Atkin (1833), 1 Cr. Irf, 
410; Haines r. Guthrie (1884), 13 6. B. D. 818. Refd. 
Doe V. Hobson (1812), 15 East, 32 ; Marks v. Lahee 
(1837), 3 Bing. N. C. 408 ; Papondick v. Bridgwater 
(1855), 5 E. & B. 166 ; R. v, Birmingham Overseers 
(1861), 1 B. & S. 763. Oenerally, Mentd. Doe d. Mudd v. 
Suckermoro (1830), 5 Ad. & El. 703 ; Lorton v. Kingston 
(1838), 5 Cl. & Fin. 269. 

694. .] — Entries of charges made by an 

attorney in his books, showing the time when a 
certain lease prepared for a client of his was 
executed ; which charges were shown to have been 
paid ; are evidence after the attorney’s death, to 
show that the lease executed under a power to 
lease in possession & not in reversion, which lease 
bore date Aug. 31, 1770, & purported to grant a 
term from Sept. 29 then next ensuing, was not in 
fact executed till after Sept. 29, inasmuch as the 
charge for drawing & engrossing the lease was 
under the date of ” Oct. 1770.” 

If a party who has knowledge of the fact make 
an entry of it, whereby he charges himself, or 
discharges anotlier upon whom he would otherwise 


settlement. — F ix>od v. Russell (1892), 
29 L. R. Ir. 91.— IR. 

r. Entries in cash-book — Showing 
receipt of rent ,] — In ejectment for a 
cottc^. deft, claimed by length of 
poflseesion, which she proved. The 
widow of T., deceased, who had owned 
the property, stated that deft.'s hus- 


band came to live in the cottage, which 
was on T.’s farm, as T.’s servant, 
paying no I'eut ; that deft., on her 
husband’s death in 1866, remained in 
the house, & In 1870 agreed with T. 
to pay him $1 a month rent wliich she 
paid every three months until the fall 
of 1873. T. died In .Tan. 1873 .—Held : 


the following &: similar entries in T.’s 
cash-book, in his handwriting, relating 
to deft.:— “ 1871, Feb., Mrs. D, (deft.) 
13 ; May, Mrs. D., tS ; Aug. l,Mr8. D., 
$3,” etc., wore admissible, as entries 
against Interest. — Tthiner v. Dkwan 
(1877), 41 U. C. R. 361.— CAN. 
s. Declaration by deceased bishop 
H 2 
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Evidence. 


Sect, B. — Statemenla hy deceased persons : Sub-sect, 

have a claim, such entry is admissible in evidence 
of the fact, because it is against his own interest 
(Bayley, J.). — Doe, Lessee op Reece v, Robson 
( 1812), 15 East, 32 ; 104 E. R. 766. 

Annotations: — Confd. BuUen v. MJchol (1816), 2 Price, 
399 ; Short v. Leo (1821), 2 Jac. & W. 464 ; Gloadow v. 
Atkin ( 1 833), 1 Cr. & M. 4 1 0. Apld. Davies v. Humphreys 
(1840), 6 M. & W. 163. Conid. Doe d. Kingrlake v. Bevlss 
(1849), 7 C. B. 456. Reid. Chambers v. Bemasooni 
a831), 1 Cr. Sc J. 451 ; Chambers v. Bernasconi (1834), 
1 CT. M. & R. 347. 

696. .] — Short v, Lee, No. 673, ante, 

090, .] — Middleton v, Melton, No. 782, 

post, 

697. .] — An endorsement by obligee of a 

bond, either contemporaneously with the execution 
of the bond, or before the presumption of satis- 
faction arises, of a fact peculiarly within his own 
knowledge, against his own interest, & which he 
has no interest to misrepresent, is admissible in 
evidence for himself or his representatives, in an 
action on the bond. Thus, in on action by exois. 
of obligee against exors. of obligor, on a bond 
more than twenty years old, an endorsement by 
obligee, that the money secured was trust-money, 
which appeared to have been made contemporane- 
ously with the execution of the bond, but was not 
proved to have been seen by obligor : — Held : 
admissible for the purpose of applying a payment 
of interest to the cestui gue trust to the bond, to 
repel the presumption of satisfaction. — Gleadow 
V, Atkin (1833), 1 Cr. & M. 410 ; 3 Tyr. 289 ; 
2 L. J. Ex. 163. 

Annotations: — Apld. Marks v. Labor (1837), 3 Biiig. N. C. 
408. Refd. Briggs r. WUson (1854), 6 Do G. M. & G. 12 ; 
Edye v. Klngsford (1854), 2 C. L. R. 832 ; Ward t?. Pitt, 
Lloyd V. Powell Duflryn Steam Coal Co., [1913] 2 K. B. 
130. 

698. .] — Percival v, Nanson, No. 720, 

post 

099, ,] — Bewley V. Atkinson, No. 669, 

ante, 

700. .] — The admissibility in evidence of 

statements by a deceased person as being against 
his interest is governed by the following rules : 
(a) deceased must have made a statement of some 
fact of tlie truth of which he had peculiar know- 
ledge. The rule applies only as to acts done by 
deceased & not by third parties ; (6) such fact 
must have been to deceased’s immediate prejudice 
— that is, against his interest at the time when he 
stated it ; (c) deceased must have known the 

fact to be against liis interest when he stated it ; 
(d) the interest to which the statement must be 
adverse must be a pecimiary or a proprietary 
one. 

Scmble : a statement of a contract is not in 
itself a statement against interest. — ^W ard v, 
Pitt (H. S.) & Co., Lloyd v, Powell Duffryn 
Steam Coai. Co., [1913] 2 K. B. 130 ; 82 L. J. K. B. 
633 ; 108 L. T. 201 ; 29 T. L. R. 291 ; 67 Sol. Jo. 
301 } 6 B. W. C. 0. 142, C. A. ; revsd, on other 
groimds, sub nom, Lloyd v, Powell Duffryn 
Steam Coal Co., Ltd., [1914] A. C. 733, H. L. 
Annotation : — Reid. lit Wright, Hegan r. Bloor, [1920] 1 Ch. 
108. 

701. Must be certain.] — Haddow v. Parry, 
No. 777, post, 

702. Must be made ante litem motam.] — Edie 
V, Kingsford, No. 749, post. 


B, Form of Declaration, 

703. Whether oral declaration admissible.] — 

Qu, : whether a verbal statement, made by a 
deceased collector of rents, at the time of paying 
over to his employer monies received by him from 
the tenants as to the person from whom he received 
a particular sum entered by him in the rental, is 
admissible in evidence against that person. — 
PURSDON V, Clogg (1842), 10 M. & W. 672 ; 152 
E. R. 599. 

Annotation : — Consd. Papendlck v. Bridgwater (1855), 24 

L. J. Q. B. 289. 

704. .] — In an action by an exor. to re- 
cover a debt due to the estate, a parol statement 
by testator against his pecuniary interest with 
reference to such debt is admissible. — Watson v, 
Sandford (1879), 40 L. T. 39. 

705. May be written or oral.] — The principle 
laid down in Higham v. Ridgway, No. 688, ante, 
that entries made by a deceased person against 
his pecuniary interest are receivable to prove 
collateral facts, is applicable also to declarations 
cutting down the proprietary interest of the person 
making them ; & there is no difference, for this 
purpose, between written & oral declarations. 

Where, therefore, in order to prove the settle- 
ment of a pauper, a witness swore that the de- 
ceased father of the pauper made to him a verbal 
statement that he, the father, occupied a tenement 
in the parish sought to be charged, at a yearly 
rent of £20, such statement being made during the 
occupation : — Held : the statement, being one 
which tended to cut down &> explain the interest 
of the father in the tenement in his occupation, 
was admissible in evidence to prove the amount 
of the rent. — R. v, Birmingham Overseers 
(1861), 1 B. & S. 763 ; 31 L. J. M. C. 63 ; 5 L. T. 
309 ; 26 J. P. 198 ; 10 W. R. 41 ; 121 E. R. 897 ; 
sub nom, Kingswood (Inhabitants) v, Birming- 
ham (Inhabitants), 8 Jur. N. S. 37. 

Annotations : — Apld. R. V. Exeter (1869), L. R. 4 Q. B. 341. 

Consd. Ward v. Pitt, Lloyd v. Powell DirffiTH Steam Coal 

C!o., [19131 2 K. B. 130. Refd. Watson v. Sandford (1879), 

40 L. T. 39 ; lie Adams, Bouton v. Powell, [1922] P. 240. 

706. .] — Bewley v. Atkinson, No. 609, 

ante. 

707. May be by conduct — Entering on allot- 
ment under enclosure award.] — In 1818, R, en- 
closed a piece of land of 11 perches lying by the 
side of a lane which wtis a highway in the manor 
of W. At that time G. was the owner in fee of 
the adjoining freehold land. In 1820 G. died 
having devised his estates to H. W. G. for life 
with remainders over. In 1830 a private Act was 
passed by which comrs. were empowered to enclose 
& allot the wastes of the manor, including en- 
croachments made within 20 years of the passing 
of the Act & pieces of waste land lying by the 
sides of any public i^oads or lanes. In 1837 R. 
died & W. F. R., his heir, took possession of the 
11 perches. In 1838 the comrs. made &: published 
their award by which they awarded to H. W. G. 
two allotmenta, one of 24 perches which included 
the 11 perches, & another of 29 perches, similarly 
situate. H. W. G. took possession of the second 
allotment ; but W. F. R. remained in possession 
of the piece of 11 perches till he sold it m 1859 to 
deft. In 1874 H. W. G. died & pltf. succeeded 
to the estate under the will of G. He then brought 
ejectment against deft, to recover the 1 1 perches : 
— Held : the admission of H. W. G. against his 


— Whether bindino on successor .} — 
Meath (Bp.) v. Winchester (Mar- 
quis) (1833), Ale. Sc N. 508.— m. 

(. Not admissible against third 


parties .] — An account stated between 
a judgment debtor Sc his oreditor, in 
which the latter admits payments on 
account. Sc a balance is struck of the 
sum due, cannot, after the parties' 


deaths, be made use of in evidence, as 
an adznission against interest, to prove 
these payments against third persons. — 
Fosters. M'Mahon (1847), 11 1. Eq. R. 
287.— IR. 
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interest by accepting the allotment under the 
award, was strong evidence that the land was 
waste of the manor, & rebutted the presumption 
arising from the situation of the slips of land that 
they belonged to him as owner of the adjoining 
land. Consequently pltf.’s right of entry com- 
menced from the time of the award, when there was 
a tenancy for life, & not from 1818 ; therefore 
Stat. Limitations had not nm against pltf. & he 
was entitled to recover. — Gery v. Redman (1876), 
1 Q. B. D. 161 ; 45 L, J. Q. B. 267 ; avb nom. 
Redman v. Gery, 24 W. R. 270. 

708. Sufficiency of acknowledgment of receipts.] 
— In an action by the corpn. of Exeter, for petty 
customs & port duties payable on goods landed at 
T., pltfs., to show the receipt of such dues in 
former times, produced a senes of accounts pur- 
porting to be of the receipts by the receivers of 
the city. It was proved that the receivers 
accounts were regularly audited, & that no one 
could, at the time to which the evidence related, 
be mayor till he had been receiver & had his 
accoimts audited. Down to a certain time, the 
accounts were not signed at all ; afterwards they 
were regularly signed by the auditors only. One 
entry of the latter class stated the receipt by B., 
a receiver, of a sum for town dues from W. ; &, 
with this entry, was foxmd a paper stating that W. 
had received a sum for town dues, almost exactly 
corresponding with that stated in the entry, & at 
the time of which it bore date. No evidence was 
given as to the handwriting of the latter paper. 
B. & W. were both dead. The documents were 
more than thirty years old. No one of them 
stated the receipt to be “ by mo ” ; but the third 
person was used : — Held : all the documents were 
admissible evidence. — Exeter Corpn. v. Warren 
(1844), 5 Q. B. 773 ; 1 Dav. & Mer. 524 ; 8 J. P. 
181 ; 8 Jur. 441 ; 114 E. R. 1441. 

Annotations: — Consd. A.-G. v. Stephens (1855), 1 K. & J. 

724. Mentd. Whltstablo Free Fishers v. Foreman (1868), 

h. Jl. 3 C. P. 578. 

709. Endorsement by principal on agent’s 
account.] — R oe d. Brune v , Rawlings, No. 693, 
ante, 

710. Entry not in declarant’s handwriting — 
Adopted by declarant — By signature.] — ^B arry v, 
Bebbinoton, No. 732, post, 

711. .] — Entries, signed by a 

deceased agent, but not in his handwriting, but by 
which such agent charges himself, are receivable 
in evidence. — Doe d. Lichfield (Earl) v, Stacey 
(1833), 6 C. & P. 139, N. P. 

712. Memorandum written thereon.] 

— Doe d. Sturt v, Mobbs, No. 347, ante, 

713 . — Presented for auditing.] — 

Entries, in the account book of a deceased steward, 
of the receipt of money by the steward, in the 
handwriting of his clerk, is evidence of such 
receipt, although the clerk who made the entries 
is alive &; not called as a witness, where it appears 
that the steward adopted such entries by pre- 
senting them to be audited. — Doe d. Grahaji v, 
Hawkins (1841), 2 Q. B. 212 ; 1 Gal. & Dav. 551 ; 
10 L. J. Q. B. 285 ; 6 Jur. 215 ; 114 E. R. 83. 

714. Account submitted to employer.] 

— E., now dead, a clerk to pltf., submitted to 
pltf. a book containing entries in the handwriting 
of F., which charged E. with the receipt of interest 
on a sum owing by R. & W. to pltf. ; — Held : 
evidence could be given of E.’s so doing, as of a 
parol representation made by him against his 
interest. — Kettlewell v, Watson (1882), as 
^ported in 30 W. R. 402 ; on appeal (1884), 26 
Oh, D. 601, O. A. 

A nnotatione : — Mentd. National Provincial Bank of England 


V, Jackson (1886), 33 Ch. D. 1 ; Farrand v, Yorkshire 

Banking Oo. (1888), 40 Ch. D. 182 ; He Payne, Young v, 

Payne7ll904i 2 Cb. 608 ; Berwick v. Price, (1905] 1 Ch. 

032 ; M^s V, Whiteley, [1912] 1 Ch. 735 ; Barker v, 

SUokney, [1919] 1 K. B. 121. 

715. Entries made by declarant’s son — 

With declarant’s authority.] — D oe d. Sturt v, 
Mobbs, No. 347, ante, 

716. Unsigned account — Supported by signed 
account.] — paper, signed by a deceased steward, 
charged him with the receipt of a gross sum. In 
the same box was found an ancient rental, in the 
same handwriting, but unsigned, containing an 
account of items, which, added together, made up 
the gross sum with which the deceased steward 
so debited himself : — Held : admissible in evi- 
dence. — Musgrave V, Emmbrson (1847), 10 Q. B. 
326 ; 16 L. J. Q. B. 174 ; 9 L. T. O. S. 36 ; 11 
Jur. 732 ; 116 E. R. 126. 

Annotation : — Retd. Doe d. Klnglake v. Beviss (1849), 18 

L. J. C. P. 128. 

717. .] — In ejectment, the question 

being whether the promises were parcel or no parcel 
of a manor, lessor of pltf, produced from his 
muniments, books purporting to be the books of 
J. V., steward to pltf.’s ancestor, the then Earl of 
A. In one of those books J. V. was debited, in 
1782, with the receipt of rent for the premises in 
question. The balance of the account for the 
half year was struck but was not signed : under it 
was written in a different hand “ The above balance 
is accounted for in a general statement at the end 
of the year’s account ending Michfi^lmas 1793, 
entered in a subsequent book.” This entry was 
dated Feb. 18, 1795, &> was signed by the then earl 
& by ” J. V. jun.”, The balance was carried down 
in the account, & balances were struck in each 
half year : none were signed by J. V. ; but under 
each was a similar entry signed by the earl & 
J. V. jun. until the end of the last book, where was 
entered : “ Balance due to J. V., £76, Feb. 18, 
1795. The above account was this day settled ; 
& the balance, £76, due thereon to J. V. son., was 
paid by the Earl of A. to J. V, jun., & the vouchers 
delivered up to his lordship.” This was sij^ned 
by the earl & J. V. jun. No evidence was given 
of the character or position of J, V, jun., or that 
he was dead, or that he had ever existed : — Held : 
inasmuch as the entry was produced from the 
proper custody, & purported to be 55 years old, 
it was not necessary to prove that J. V. jun. was 
dead. Inasmuch as J. V. jun. charged himself 
with the receipt of the last balance, & the entry 
of the payment of rent was part of the balance in 
that year which was carried down so as to form 
part of the last balance, the entry was admissible 
evidence of the payment of rent. — Dob d. Ash- 
BURNHAM (Lord) v. Michael (1851), 17 Q. B. 
276 ; 20 L. J. Q. B. 480 ; 17 L. T. O. S. 154 ; 15 
Jur. 677 ; 117 B. R. 1286. 

718. Rights of parochial chapelry.] — 

Carr v. Mostyn, No. 806, post, 

719. Entries in hooks of firm —Whether declara- 
tions by deceased partner.] — Entries made in books 
of account kept by firm of solrs. showing moneys 
received & paid by them on behalf of the trust 
estate are not admissible in evidence against the 
trustees an acknowledgment of liability by 
them after the death of one partner in the firm 
on the mere ground of being entries against interest 
by the deceased partner, at any rate where they 
are not shown to have been made by him per- 
sonally or by his personal direction. — Re Foun- 
tains, Re Dowler, Fountains v, Amherst 
(Lord), [1909] 2 Ch. 382 ; 78 L. J. Ch. 648 ; 101 
L. T. 83 ; 25 T. L. R. 089, C. A. 
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Sect 5. — Statements by deceased persons : Sab-sect. 
Ml 2, C., D. E. (g),] 

C. Proof of Death of Declarant. 

720. Whether necessary.] — In an action 
against the overseers of a paiish, the books of a 
deceased overseer are not admissible for defts. 
without proof of his death. Qu. : whether his 
handwriting must be proved. — Doe d. Bobinson 
V. Hied (1843), 1 L. T. 0. S. 58, N. P. ; subsequent 
proceedings, 7 J. P. 290, 

Afvnotaiion : — Mentd. Doe d. Ednoy v. Bonham. Doe d . 

Edney v. BlUett (1845), 7 Q. B. 976. 

721. When presumed — Ancient document.] — 

Doe d. Ashburnham (Lord) v. Michael, No. 
717, ante. 

722. Solicitor absconding nine years be- 

fore.] — Wills v. Palmer, No. 786, post. 

723. Entries by clerk of deceased declarant — 
Clerk still alive.] — Dob d. Graham v. Hawkins, 
No. 713, ante. 

Presumption of death generally, sec Part III., 
Sect. 6, sub-sect. 6, post. 

D. Whether Personal Knowledge Necessary. 

724. General rule.] — (1) An entry by a deceased 
person charging himself, is admissible against 
strangers, even though it appears that the facts 
stated in that entry were not known to him of 
his own knowledge. 

(2) Ancient answers of conventionary tenants 
of a manor, stating the rights of the lord of manor, 
are admissible in evidence even against the free- 
holders of the manor, but, if they state facts only, 
e.g. that “ the commons of the manor do belong 
to the tenants of the manor unstinted, who have 
always enjoyed the same under the yearly rent 
of 33«. 4d, as by the records thereof remaining 
with the auditor of the duchy appeareth; unto 
which, for the more certainty, we refer ourselves,” 
they are not admissible in evidence. 

(3) Declarations of a deceased lord of a manor, 
as to the extent of his rights over the wastes of a 
manor, are not admissible in evidence ; aliter, if 
spoken of the extent of the wastes only. — Crease 
V. Barrett (1835), 1 Or. M. & B. 919 ; 6 Tyr. 468 ; 
4 L. J. Ex. 297 ; 149 E. B. 1353. 

Anrwtationa : — As <o (1) Consd. Doe d. Welsh v. Lamartleld 

(1847), 16 M. & W. 497. Reid. Beaufort v. Braith (1849), 

4 Exch. 450 ; Hammond v. Bradstroet (1854), 2 C. L. R. 

1195 ; Hardoastlo v. Dennison (1861), 10 O. B. N. S. 606 ; 

B. V. Norfolk County Council (1910), 26 T. L. R. 269. 

As to (2) Consd. Evans v. Taylor (1838), 7 Ad. & EL 617 ; 

Evans v. Merth^ TydvU U. D. O. (1898). 79 L. T. 578. 

Oenerally Mentd. De Rutzon v. Farr (1835), 4 Ad. & El. 

53 ; Doe d. Tatham v. Wright (1836), 1 Har. & W. 729 : 

Ward V. Suffleld (1839), 5 Bing. N. C. 381 : Mortimer v. 

M*Callan (1840), 6 M. « W. 58; Gerish v, Onartier (1845), 

1 O. B. 13 : Hughes v, Hughes (1846), 15 M. & W. 701 ; 

Quilt^r V. Jorss (1863), 14 C. B. N. 8. 747 : Carmarthen 

& Cardigan Ry. v. Manchester & Milford Ry. (1873), 

L. R. 8 O. P. 685 ; Mors-Le-Blanch v. Wilson u873), 

L. R. 8 O. P. 227. 

725. .] — (1) The next ground of argument 

is that in all cases where the party has known the 
facts & is dead, & has made declarations & these 
declarations are against his interest, & would, if 
he had been living, subject him to a prosecution, 
such declarations are receivable in evidence. 
That is the broad & general proposition.. That 
proposition cannot be sustained (Lord Lynd- 

HURST, 0.). 

(2) It is not true that the declarations of de- 
ceased persons are in all circumstances receivable 
in evidence, when in some way or other thev 
might injuriously affect the interest of the party 
making them (Ia>rd Lyndhurst, 0.). 


(3) Nor is it true that because, while living, a 
party would be excused from answering as to 
cert^ facts, his declarations as to those facts 
become evidence after his death (Lord Lynd- 

HtJRBT, 0.). 

(4) In the first place we must see that the evi- 
dence there was admitted, not because the subject 
matter of the declaration was within the peculiar 
knowledge of the party making the declaration, 
but that it was a declaration made against an 
interest of a very specific nature, viz., a pecuniary 
interest (Lord Brougham). 

(6) The rule, as understood now, is that the 
only declarations of deceased persons receivable 
in evidence made against the proprietary or 
pecuniary interest of the party making them, 
when the subject matter ot such declarations is 
within the peculiar knowledge of the party so 
making them (Lord Brougham). — Sussex Peer- 
age Case (1844), 11 Cl. & Pin. 86 ; 6 State Tr. 
N. S. 79 ; 8 Jur. 793 ; 8 B. B. 1034, H. L. 
Annotations: — As to (1) Held. Papendiok v. Bridgwater 
(1856), 5 E. & B. 166 ; Ward v. Pitt, Lloyd v. Powell 
Duflryn Steam Cool Co., [1913] 2 K. B. 130. As to (5) 
Consd. Porlak Petroleum MaatsohappiJ v. Been, [1924] 
1 K. B. 111. Refd. Davis v. Lloyd (1844), 1 Car. & Kir. 
275; Stapyltoni>.Clough(1853), 2 E. &B. 933; Briarhtu. 
Legorton (No. 1) (I860), 29 Beav. 60 ; Smith v. Blakey 
(1867), L. R. 2 Q. B. 326 ; Whaley v. Carlisle (1867), 15 
W. R. 1183 ; Re Lambert (1886), 66 L. J. Ch. 122 ; Tucker 
V. Oldbury U. C., [1912] 2 K. B. 317 ; Word v. Pitt, Lloyd 
V. Powell DufErvn Steam Coal Co., [19131 2 K. B. 130, 
Oenerally Mentd. Vonder Donokt v. Thellusson (1849), 
8 C. B. 812 ; Leroux v. Brown (1852), 12 C. B. 801 ; 
R. t?. Povey (1852), Dears. C. O. 32 ; Fenton v. Livingstone, 
Livingstone v. Livingstone a869), 6 Jur. N. S. 1183 ; 
Brook V. Brook (1861), 9 H. L. Cas. 193 ; A.-G. v. Slllem 
(1863), 2 H. & C. 431 ; Di Sora v. PhlUlpps (1863), 10 
H. L. Cas. 624 ; Me Coppin (1866), 2 Ch. App. 47 ; Gaudet 
V, Brown, Gelpel v. Comforth (Cargo Ex.) Argos, The 
Hewsons (1873), L. R. 5 P. C. 134 : Rowley v. L. & N. W. 
Ry. (1873), 29 L. T. 180 ; River Wear Comrs. v. Adeunson 
(1877), 2 App. Cos. 743 ; Special Pm'poses Income Tax 
Comrs. V. Pemsel, [1891] A. C. 531 ; R. v. City of London 
Court Judge, [1892] 1 Q. B. 273 : R. v. Brixton Prison, 
lie Percival (1907), 76 L. J. K. B. 619; R. v. Dibden, 
[1910] P. 57 ; Vacher v. London Soo. of Compositors, 
[19131 A. C. 107 ; lie Boaler, [1915] 1 K. B. 21 ; R. v. 
Naguib, [1917] 1 K. B. 359 ; G. W. Ry. & Mid. Ry. v. 
Bristol Corpu. (1918), 87 L, J. Ch. 414 ; Boiu'ne v. Keane, 
[1919] A. C. 815 ; Thomson v. St. Cathrine’s College, 
Cambridge, etc., [1919] A. C. 468. 

726. .] — (1) On an issue as to the right of 

L. to a certain fishery, entries of a deceased re- 
ceiver, charging himself with the receipt of rent 
from a sub-receiver, due from certain persons, of 
whom the sub-receiver was one, for fixing a net 
in the fishery, are evidence in support of L.’s right, 

(2) If a person have peculiar means of knowing 
a fact, & make a declaration or written entry of 
that fact, which is against his interest at the time, 
it is evidence of that fact, as between third persons, 
after his death (Parke, B.). 

(3) If an entry is admissible as being against 
the interest of the party making it, it carries with 
it the whole statement. But if the entry is made 
merely in the course of a man’s duty, it does not 
go beyond those matters which it was his duty to 
enter (Pollock, C.B.). — Percival v, Nanson 
(1851), 7 Exch. 1 ; 21 L. J. Ex. 1 ; 166 E. B. 830. 

727. .] — ^Ward V. PiTT (H. S.) & Co., 

Lloyd v. Powell Duffryn Steam Coal Co., 
No. 700, ante. 

See, also, Nos. 673, 688, 693, 694, 697, ante. 


E. Must be against Interest. 

(tt) In General. 

728. General rule.] — On the question whether 
a x)lace is parcel of a certain parish, old entries 


PART 11. SECT. 6, SUB-SECT. 2.— 
E. (a). 


728 i. Oetieral rule. ]~--Whoro a porsou 


iu pOBseseloii of land as caretaker for 
the owner, expresses to a third person 
an intention to hold it for his own 


benefit, such statement is not against 
his interest, so as to make evi- 
denoe of it admissihle after his death. 
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made by a churchwarden in a book, by which he 
does not charge himself, but in which he merely 
makes statements relative to repairs, etc., done to 
a chapel in the parish church, alleged to belong to 
the place in question are not evidence. A matter 
of history is not evidence. General reputation 
may perhaps be evidence, but not a statement of 
particular mete. — Cooke r. Banks (1826), 2 0. & P. 
478, N. P. 

Annotation: — Refd. Fowke v, Berringrton, [1914] 2 Ch. 308. 

729. .] — On the trial of an appeal, resps,, 

to defeat an alleged settlement by hiring & service 
in 1824, 1826, produced a book in which the 
master, then dead, had kept minutes of his con- 
tracts with servants, & which contained the 
following entries in his writing. “ Apr. 4, 1824. 
W. W.,” [the pauper] “ came ; &; to have for the 
half year 40s. Sept. 29. Paid this £2. Oct. 27. 
Ditto came again, & to have la. per week : to 
Mar. 25, 1825, is 21 weeks 2 days : £1 la. 6d. 
Mar. 26. Paid this ” ; — Jleld : these entries were 
not admissible, either as made against the writer’s 
interest, or as written in the course of a business 
or employment, or as embodying a contract. — 
B. V, Worth (Inhabitants) (1843), 4 Q. B. 132 ; 
3 Gal. & Dav. 376 ; 12 L. J. M. 0. 47 ; 7 J. P. 
287 ; 7 Jur. 172 ; 114 E. R. 847. 

Annotations: — Mentd. R. r. lokham (1843). 7 J. P. 529 ; 

U. V. Kestoven JJ. (1844), 8 J. P. 629 ; Ward v. Pitt. 

[1913] 2 K. B. 130. 

730. .] — An entry in the handwriting of a 

deceased person is not admissible in evidence 
where there was no duty imposed on him to make, 
& when it is not against his interest. — ^Webster 
V. Webster (1858), 1 F. & F. 401, N. P. 

731. Must charge declarant.] — Franks v. 

Carry (1740), 2 Atk. 140 ; 26 E. R. 488. 

732. .] — Where the right to the soil 

is in issue, entries written by the steward of a 
former owner from whom title is derived are ad- 
missible evidence, if the steward be dead. 

The single question here is, whether these entries 
be not admissible evidence ? It is clear that where 
a steward charges himself with the receipt of 
money, it shall be received in evidence before a 
jury, to show that such sum was received by him. 
But it has been objected that the steward’s 
accounts should have been signed by him ; if the 
entry bo not in the handwriting of the steward, 
undoubtedly it must be signed by him ; but hero 
aU these entries were written by the steward 
himself, & therefore they were evidence to charge 
him with the receipt of the money ; & if so, they 
should have been received in evidence on the triad 
of this cause (Lord Kenyon, O.J.). — ^Barry v. 
Bebbington (1792), 4 Term Rep. 514 ; 100 E. R. 
1149. 

AnnokUiona: — Distd. Outram v. Morowood (1793), 5 Term 

Rep. 121. told. & Apld. Middleton v. Melton (1829). 

10 B. & O. 31L Reid. BuUen v. Mlohel (1816), 2 Price, 

399 ; Row© v. Brenton (1828), 3 Man. & Ry. K. B. 133 ; 

GJeadow v, Atkin (1833), 3 Tyr. 289. 


783 , — Entries made by a third 

person, deceased, m his books of receipts of rent 
from his tenant for a paurticular estate are not 
evidence to prove the identity of the land in a 
cause between two others. 

The case of Barry v. Bd)hington, No. 732, anlc, 
is distinguishable from the present, because there 
the entry was made by a steward who charged 
himself vfith the receipt of the money (Grose, J.). 
— Outram v. Morbwood (1793), 5 Term Rep, 
121 ; 14 East, 330 ; 101 E. R. 70. 

Annotations: — Consd. HIgham r. Rld^way (1808), 10 East, 
109. Distd. Doe d. Bloomer v. Branson (1837), 1 Jur. 
842 ; Giflard v. WilUams (1869), L. R. 8 Eg. 494. ReW. 
Gleadow v, Atkin (1833), 1 Cr. & M. 410. Mentd. Barrs 
1 ?. Jackson (1842), 7 Jur. 54 ; Jones w. Lewis (1918), 120 
L. T. 200. 

734 , .] — An entry made in the books 

of pltf., specifying the terms of an agreement, is 
not evidence, where the person who made it is 
dead, by proving his hand-writing. 

The entry here is not to charge the servant 
(Lord Kenyon, O.J.). — Cat^vert v. Canterbury 
(Archbp.) (1798), 2 Esp. 646, N. P. 

735, .] — A book in which the steward 

of a manor entered the fines assessed, as well those 
paid as those unpaid : — Held : not evidence for 
the lord of the manor, to show what fines had been 
paid, although the steward had received it from 
nis predecessor, & it was accessible to all the 
tenants. — Ely (Dean &. Chapter) v. Caldecott 
(1831), 7 Bing. 433 ; 5 Moo. &; P. 272 ; 9 L. J. O. S. 
C. P. 171 ; 131 E. R. 167 ; subsequent proceedings 
(1832), 8 Bing. 439. 

Annotations : — Refd. R. V, Woodham Walter Manor (1869), 
10 B. & S. 439 ; Smith v, Hobbs (1887), 3 T. L. R. 293. 

736, ,] — Smith v, Blakby, No. 754, 

post 

737 , Though combined with entries 

discharging declarant of accident J — Finch v. 
Messing (1820), cited in 2 Jac. & W. at p. 472 ; 
37 E. R. 709. 

Annotation : — Refd. Short v* Leo (1821), 2 Jao. & W. 464. 

738, Balance in favour of 

declarant.] — Qu, : whether a paper containing 
entries of accounts by a deceased steward, 
who debited himself with sums received on the 
one side, & discharged himself by disbursements 
on the other, & at the end was an entry in 
his handwriting, stating that he had paid the 
balance to his employer, is admissible in evidence. 
— Dob d. Teynham (Lord) v. Tyler (1830), 6 
Bing. 561 ; .4 Moo. & P. 377 ; 8 L, J. O. S. C. P. 
222 ; 130 E. R. 1397. 

Annotations: — Mentd. Crease v. Barrett (1835), 1 Cr. M. 
& R. 919 ; Do Kiitzen v. Farr (1833), 4 Ad. & Kl. 53 ; 
Meath (Bp.) v. Winchester (1836), 10 Bli. 330 ; Wright 
d. Tatham v. Doe (1837), 7 Ad. Sc El. 313 ; Barker v. 
Birch (1843), 7 J. P. 641; Hughes v, Hughes (1846), 
15 M. & W. 701 ; Doe d. Welsh v. Langfleld (1847). 16 
M. & W. 497 ; Atkinson v. Pocock (1848), 10 L. T. O. S. 
330. 

739 , .] — It is no objection 

to the admissibility of an entry by which a deceased 


— M'Oraoken V. Woods (1879), 5 
V. L. R. 23.~-AUS. 

788 ii, ] — CHAPMA>f & Co., Ltd. 

V, Roll, [1914] St. H. Qd. 332.— AUS. 

^ 728 ill. .1 — Yuill V. Wnii'E 

(1902), 6 Terr. L. R. 275.— CAN. 

a. Admission of receipt of sum 
of money — Supporting claim for larger 
«wwi.] — In an action by the exors. of A., 
the father, against the extrix. of B., 
the son, on an agreement said to be 
lost, to recover £300 alleged to have 
lent by A. to B., the defence was 
that the money was a gift, on condition 
that the son snotQd pay the father an 
a^nlty at the rat© of 4 per cent, during 
life. It was clearly proved that 
the £300 was advanced by A. to B., & 


that B. gave a note or writing of some 
kind for it ; & It appeared that A., 
during his lifetime, had. In Oot. 1861, 
sued B.’s extrix. for the money. B. 
died on June 15. 1861. Pltf. gave in 
evidence the following receipt, signed 
by A., dated Apr. 28, 1861, which had 
been found among A.'8 papers, attached 
to a memorandum book kept by him : 

Received from my son B. the sum of 
$48 for interest of £300 at 4 per cent, 
due May 1 next, according to agree- 
ment, which I cannot find, so 1 have 
put the receipt on this paper.” There 
was no evidence to show at what time 
this was made. Deft, put in the 
following receipt, also si^ed by A., 
dated May 3, 1858 : ” Received from 
my son B. the sum of £12, being one 


year’s annuity due to mo according to 
agreement bearing date May 1, 1858 ” : 
— Held : the first mentioned receipt 
was inadmissible for pltf. as an entry 
against interest, for though It admitted 
the receipt of $48, yet it supported a 
claim for £300 by stating the existence 
& loss of the agreement, & desoriblng 
the payment as Interest instead of an 
annuity, as in the previous receipt ; 
& the whole entry therefore was much 
more for the deolaraut’s Interest than 
against it. — Qanton v. Size (1863), 
^ U. O. R. 473 ; 2 E. & A. 368.— CAN. 

b. Surveyor's notes — Entry of pay- 
ment — MuM be connected to make 
former admissible.] — Notes of a survey 
made of a deceased surveyor In a book 
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Sect, 6 . — Statements by deceased 'persons : Snh’Sect, 

2, E, ja) (5).l 

steward charges himself, that the balance of the 
account is in favour of the steward. — Williams v, 
Geavbs (1838), 8 C. & P. 692. 

740, .] — • Accounts of a steward or 

agent rendered to the landlord, containing entries 
of rent, & purporting to be si^ed by a clerk of 
that agent, are not admissible in evidence, as the 
entries of a pei*son deceased, charging himself 
with the receipt of money ; & it received, however 
great the preponderance of evidence may be, to 
prove the fact for which they were put in, inde- 
pendent of such inadmissible evidence, the ct. 
will grant a new trial, unless they can be con- 
vinced, that the documents improperly admitted 
did not weigh with the jury ; or that the verdict, 
if given the other way, without reference to the 
documents, would have been against evidence. 

Wo are clearly of opinion that they were not 
admissible, because they do not purport to charge 
the person whose signature they bear (Lord 
Denman, C.J.). — De Kutzen (Baron) v, Farr 
(1835), 4 Ad. & El. 63 ; 1 Har, & W. 735 ; 5 
Nov. & M. K. B. 617 ; 6 L. J. K. B. 38 ; 111 E. R. 
707. 

Annotations: — ConBd. Doe d. Graham v. Hawkins (1841), 

2 Q. B, 212. Distd. Doe d. Ashburnham v. Michael (18.51), 

17 Q. B. 276. Mentd. Wright d. Tatham v. Doe (1837), 

7 Ad. & El. 313 ; B. v. O’Connell (1844), 5 State Tr. N. S. 1. 

741. .] — (1) Entry of a payment of 

a deceased person against his interest : — ffeld : 
admissible. 

(2) Enti^ by a deceased person showing, in 
contradiction to a deed evidencing a rightful 
payment by him, that the payment had been made 
in breach of trust to A. instead of to the trustees, 
was admissible in evidence to show the receipt 
by A,, on the ground that such entry tended to 
charge the maker of it. — Orrett v, Corser, 
CoRSBR V, Orrett (1855), 21 Beav. 52 ; 25 

L. T. O. 8. 278 ; 1 Jur, N. 8. 882 ; 3 W. R. 004 ; 
62 E. R. 778. 

742. Statement of opinion.] — The declara- 

tions of E. that “ she had no doubt the names of 
the parties had been rightly spelt on a paper 
delivered to her, & had been wrongly copied by 
lier,’’ were inadmissible. — Meddowcroft v, 
IIUGUENIN (1843), 3 Curt.. 403 ; 2 Notes of Cases, 
156 ; 163 E. R. 771 ; suh nom, Huguenin v, 
Meddowcroft, 7 Jur. 354 ; affd, on other 
grounds, suib nom, Meddowcboi<'T v, Huguenin 
(1844), 4 Moo. P. C. i). 386, P. C. 

Annotations: — Mentd. Perry v. Meddowcroft (1840), 10 

Beav. 122 ; The Jubtyii (18G2), 6 L. T. .553. 

743 , Heoital of document.] — In an action 

of ejectment the question was : — ^whether certain 
lands, known as K. P., were part of the manor of 
H. ilie lands had been purchased from the Duke 
of N. An entry in a book found among the 
muniments of the N. family was tendered in 
evidence, for the purpose of proving the affirmative 
of the issue. The entry, which was made by a 


steward of that family, spoke of an indenture 
which recited a lease made by the Earl of A.,’* 
& which, tracing the lands into the possession of 
R. H. went on to say that “ R. H. demiseth unto, 
etc., aU those pasture groimds lying in K., in the 
parish of P., parcel of the manor of H.** : — 
Held : this entry was a mere recital of some docu- 
ment which the writer had seen or heard of, & 
was not admissible either as an entry made by a 
person in the discharge of his duty, or as an 
entry against the interest of the person who made 
it, nor was it evidence of reputation to prove that 
the lands were parcel of the manor. — ^Padwick v. 
Wittcomb (1853), 4 H. L. Cas. 425 ; 21 L. T. O. 8. 
257 ; 10 E. R. 627, H. L. 

Annotation :—Menid. McKay v, McNally (1879), 41 L. T. 

230. 

744, Statement In declarant’s own favour.] 

—At the trial of an action of detinue by pltf., as 
administratrix of her deceased husband, for the 
recovery of a policy of insurance, effected by him 
on his own life, evidence was tendered by defts. 
& admitted, that the policy had been given by 
deceased in his lifetime to his mother, deft. R., 
accompanied with words to the effect that it was 
given to her for her own use & benefit ; evidence 
of other conversations of the deceased to the same 
effect was also tendered by deft. admitted. 
Pltf., who questioned the truth ot this evidence, 
tendered evidence of conversations between herself 
& her deceased husband, tending to show that 
deceased intended the policy as a provision for 
his wife, pltf., or at all events that she should 
share in the produce & benefit of it, but this evi- 
dence was rejected by the learned judge as inad- 
missible : — Held : assuming the policy to have 
been ^ven to deft, as alleged & proved by her at 
the trial, it was no longer the property of deceased, 
& any words of his tending to derogate from the 
validity of the gift were cleaiiy not admissible in 
evidence, & therefore the evidence tenaered by 
pltf. to that effect was rightly rejected, on the 
ground that the conversations in question were 
statements of the deceased in his own favour ; &, 
for the converse reason, the evidence of deft., 
objected to by pltf., was rightly received as being 
admissions of deceased against his own interests. — 
Rummens V, Hare & Rummens (1875), 32 L. T. 
428 ; affd, on other grounds (1876), 1 Ex. D. 169, 
O. A. 

Annotation : — Mentd. lie Ilicliardson, ShilLto v. Hobson 

(1885), 30 Ch. D. 306. 

745. Declaration prim& facie against interest.] 

— ^Where an entry in the handwiiting of a deceased 
person is primd facie against his interest, it is 
admissible as evidence for all purposes, irrespective 
of its effect or value when received. The following 
entry in the handwriting of a deceased person: 
“ J. W. paid me three months’ interest,” which 
was followed by other entries pointing to a loan 
to J. W, : — Held : admissible as evidence, whether 
or not the effect of it when admitted would be to 
establish the existence of a debt due to the testator. 


in which ho kept a diary of matters. 

S rivato &: profeesional, wore tendered 
1 evidence to prove the boundary 
between lots 3 & 4. The entry of the 
survey was as follows : June 6, 

1827.— Got A. to show the stake 
iietweon Nos, 3 dt 4, eto.” ; In another 
part of the book the followh^ entry 
appeared : ** Juno 16, 1827. — B., Esq. 
4J2 I6«. 3d. At B.’s house for fonoe, 
£0 4s. Od., £3 Os. Sd. pd.” There was 
no evidence that at or about the time 
of the survey B. had any Interest in 
either lot 3 6c 4 ; but it was shown that 
he obtained a conveyance of lot 2 


two months afterwards, & of lot 3 in 
1830. Surveyors were not at that time 
under any obligration to make notes of 
surveys ; & it was not proved that the 
entry was made contemporaneously 
with the transaction : — Held : the 
notes of the survey were not sufficiently 
connected with the entry of payment 
to be read with It as an entry aipainst 
interest. — O’Connor v, Dunn (1877), 


0 . Account — Balance in favour of 
declarant — May be aaainst interest,}--- 
The fact that the balance on foot of a 


debtor & creditor’s account Js struck 
in favour of the party having: made the 
entry Sc slnoe droeased does not pre- 
vent the entries from being: admisMble 
in evidence as entries against interest. 
— Whaley v, Carlisle (1866), 17 
I. C. L. R. 792.— IR. 

it Chargina dt discharging 

items — Must he connected, 1 — ^An account 
written by a deceased person credited 
him with various Items for work done. 
At the opposite side was the word 
contra, followed by several items with 
which he charged himself, reducing the 
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— Taylor v. Witham, Withajm v, Taylor (1876), 
3 Ch. I ). 605 ; 46 L. J. Ch. 798 ; 24 W. R. 877. 


AnnotatUma : — Gonsd. Hudson & Humphrey v. Swlftsure 
(Owners), The Swlftsure (1900), 82 L. T. 389. Reid. 
Bradshaw v. Wlddrington (1902), 71 L. J, Ch. 627 ; lie 
Fountaine, Re Dowler, Fountaine v. Amherst. [1909] 
2 Ch. 382 ; Ward v. TOt, [1913] 2 K, B. 130 ; Re Adams, 
Benton v, Powell, [1922] P. 240. 


746. Declaration in fact in declarant’s 

favour.] — In testing the admissibility of a declara- 
tion against interest, it is sufficient that it is 
primd facie against interest in its natural meaning, 
although on a full investigation of all the facts 
the declaration may turn out not to have been 
detrimental to interest. The declaration of a 
deceased person, to the effect that he had destroyed 
a will which gave him a life interest in certain 
freehold property, was admitted, as being primd 
facie against the presumption, arising from his 
possession of it, of his being the freeholder, 
although on a full examination of all the facts 
it would appear that the declaration was actually 
to his advantage, because, apart from the existence 
of a will, he, in fact, took no interest in the property. 
— Ee Adams, Benton v, Powell, [1922] P. 240 ; 
91 L. J. P. 209 ; 127 L. T. 628 ; 38 T. L. B. 702. 

Equal possibility of advantage or disadvantage.] 
• — See No. 615, ante; No. 760, post. 

747. Admission of payment by deceased creditor 
—On account of statute-barred debt.] — Bosworth 
V. CoTCHETT (1824), 1 Phillipps & Arnold on 
Evidence, 10th cd. p. 300 ; 3 Starkie on Evidence, 
3rd ed. p. 824, n., H. L. 

Annotations : — Consd. Gleadow v. Atkin (1833), 1 Cr. & M. 

410. Expld. Briggs V. Wilson (1854), 5 Do G. M. & G. 

12 ; Edie v, Kingsford (1854), 14 C. B. 759. 

748. .] — Where an endorsement on 

a promissory note of payment of interest, made by 
the authority of a deceased holder, appears to 
have been made after Stat. Limitations had run, 
it is not evidence to exclude the operation of the 
statute. — B riggs v. Wilson (1854), 5 De G. M. 
& G. 12 ; 2 Eq. Rep. 163 ; 23 L. T. O. S. 136 ; 43 
E. R. 772, L. J J. 

Annotations: — Consd. Fuller v. Hodman (No. 2) (1859), 

26 Beav. 614 ; Taylor v. Wltham, Witham v. Taylor 

(1876),24 W. II. 877 ; Newbould v. Smith (1885), 29 Ch. D. 

882. Mentd. SanndorH v. Druce (1855), 3 Drew. 139 ; 

Coop© V. Cresswell (1866), L. R. 2 Eq. 106 ; Re Lacey, 

Howard v. Llghtfoot (1907), 76 L. J. Ch. 316. 

749. .] — Semble : declarations or 

entries by a deceased person, to be admissible in 
evidence, must appear to have been ante litem 
motam ; entries of payment after Stat. Limitations 
has run would bo inadmissible. — E die v. Kings- 
ford (1854), 14 C. B. 759 ; 23 L. J. C. P. 123 ; 
139 E. R. 311 ; svb nom. Edye v. Kingsford, 2 
C. L. R. 832. 

750. ,] — The representative of a 

deceased mtgee. brought in 1884 a foreclosure 
aetion against mtgor., who pleaded Stat. Limita- 
tions. There was no evidence that any interest 
had been paid since 1866, except an entry in the 
books of mtgee. of £50 as paid in 18J8 by mtgor. for 
rent & interest : — Held : though as an acknow- 
ledgment of money received it was against the 
inteiest of the person who made the entry, yet 
as it would prove the revival of a simple contract 
debt then barred, it was for his interest, & there- 
fore could not be received as evidence on behalf 


of his representatives. — ^N ewbould v. Smith 
( 1885), 29 Ch. D. 882 ; 63 L. T. 137 ; 33 W. R. 
690 ; affd. on other grounds (1886), 33 Ch. D. 127, 
0. A. ; (1889), 14 App. Cos. 423, H. L. 

Annotation : — Mentd. Crichton v. Crichton (1895), 13 R. 

770. 

751. Payment before debt barred.] 

— In an action by the exor. of the payee against 
the maker, upon a promissory note more than six 
years overdue, pltf., in order to take the case out 
of Stat. Limitations, produced a book in which he 
had, in the years 1844 & 1847 respectively, at the 
request of testatrix, entered two payments as for 
interest due upon the note, which she told him she 
had received from deft. : — Held : admissible 
evidence, as entries against the interest of the 
party making them. — B radley v. James (1863), 
13 C. B. 822 ; 1 C. L. R. 449 ; 22 L. J. C. P. 193 ; 
1 W. R. 388 ; 138 E. R. 1426. 

Annotation: — Refd. Edyo v. Kingsford (1854), 2 0. L. R. 

832. 

See, generally, Limitation op Actions. 

(6) At Time of Making. 

762. General rule.] — In order that an admission 
made by a dead man may be admissible in evidence 
on the ground that it was against his interest, it 
must have been actually against his interest at the 
time when it was made ; it is not sufficient that 
it might possibly turn out afteiwards to have been 
against his interest . — Re Tollemache, Ex p. 
Edwards (1884), 14 Q. B. D. 415, C. A. ; previous 
proceedings, sub nom. Re Tollemache (No. 1), 
Ex p. Revell, 13 Q. B. D. 720, C. A. 

Annotation .—Refd. Ward if. Pitt, [1913] 2 K. B. 130. 

753. Statement of Intention to marry 

mother of Illegitimate child.] — Lloyd v. Powell 
Dufpryn Steam Coal Co., Ltd., No. 815, post. 

754. Mere possibility of future liability — State** 
ment by clerk that goods received.] — It was the 
duty of a confidential clerk, who managed a 
branch business of pltfs., as general merchants, to 
keep them duly advised of all business trans- 
acted ; in discharge of this duty, lie wrote them a 
letter, stating that deft, had sent three cases to 
the office, & giving details of the transaction under 
which they were sent : — Held : this letter was not 
admissible in evidence against deft, after the clerk's 
death, as it was neither a declaration against direct 
pecimiary interest, nor an entry made in the 
discharge of a duty to do a particular act & make 
a record of it. 

In the present case all the admission by [the 
clerk] that can be said to be against interest 
amounts to no more tlian an admission that he 
has the care of the three chests which have arrived 
at the office, & the possibility that the statement 
might make him liable in the case of their being 
lost is an interest of too remote a nature to make 
the statement admissible in evidence (Black- 
burn, J.). — Smith v. Blakey (1867), L. R. 2 
Q. B, 326 ; 8 B. & S. 157 ; 36 L. J. Q. B. 156 ; 15 
W. R. 492. 

Annotations: — Conid. Massey v. Alien (1879), 13 (111. I). 

558 ; Mercer v. Dennc, [1905] 2 Ch. 538. Reid. Stnrla 

V. Freccla (1880), 6 App. Cos. 623 : Newbould v. Smith 

(1885), 29 Ch. D. 882 ; White & Wontnor v Whltewood 

(1897), 13 T. L. R. 409 ; Assheton-Smlth v. Owen (1905), 

75 L. J. Ch. 181 ; Mellor v. Walmesley, [1905] 2 Ch 164 ; 


amount due to him to a balance which 
was struck & carried down ; — Held : 
Uio dischaiviaar items were not so 
luoorporatea or connected with the 
chaining entries os to render the former 
adi^slble as part of a statement 
against interest. — W haley v. Oablisle 
(1867), 16 W. R. 1183.-— IR. 

•. Confession of forgery — Made in 
cotUempuUion of Shortly before 


his death, & in contemplation thereof, 
a person wrote a letter to his brother 
confessing that he had forged the 
latter's signature to a bill of exchange. 
In an action against the brother on the 
bill ; — Held : the letter was not admis- 
sible as a declaration made against his 
pecuniary Interest by a person now 
deceased. — F reedmann 8c Zaoks a. 
Penny (1911), W. L. D. 228.— S. AF. 


PART II. SECT. 6. SUB-SECT. 2.— 
E. (b). 

762 1. General rule .] — To make a 
declaration against proprietary interest 
in lands evidence after the death of the 
declarant, he must have been at the 
time in actual possession. — La Touche 
V. Hutton (1876), 9 I. R. Eq. 106.— 
IR. 
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Sect, 5 . — Statements hy deceased persons : Sub-sect* 
2, E. (d) <£? F. (g) <fc (b).] 

Nortli Staffordshire Ry. u. Hanley Corpn. (1909), 73 

J. P. 477 ; lU Dlambl (Sumatra) Rubber Estates (1912), 

107 L. T. 631 ; Tucker v. Oldbury U. C., [1912] 2 K. B. 

317 ; Ward e. Pitt, [1913] 2 K. B. 130. 

755 . Signature of accounts as correct by 

auditor .V—ViviAN v* Moat, No. 770, post* 

756. Equal possibility of advantage & dis- 
advantage — Entry in stockbroker’s book' of pur- 
chase of shares for client.] — During the trial of aoi 
action to establish pltf.’s right to be indemnified 
bv the two defts., or one of them in respect of 
200 shares transfen*ed into pltf.’s name as trustee 
for defts. or one of them, pit! . desired to prove that 
the shares had been bought on the Stock Exchange 
for one of defts. through his brokers, Messrs. 
G. & D. G. was dead, & pltf. tendered in evidence 
an entry in the day book of the firm of a purchase 
of 200 shares by G., for the particular deft. ; 
having proved that the entry was in the hand- 
writing of G., that it was made by him in the 
ordinary course of business at the time of the 
purchase as a memorandum of the transaction, 
& that the ledger of the firm was made up from the 
day book, contended that it was admissible in 
evidence as a declaration made by a deceased 
person, first, because it was made against the 
pecuniary interest of the person making it ; &, 
secondly, because it had been made in the ordinary 
course of business : — Held : it was not admissible 
upon the first ground, because it might, according 
to the turn of the market, have been to the 
advantage of the deceased ; nor upon the second 
ground, because it was not made in the performance 
of any duty. — Massey v* Allen (1879), 13 Oh. D. 
658 ; 49 L. J. Oh. 76 ; 41 L. T. 788 ; 28 W. R. 
212, 

Annotations : — Oonsd. Newboiild v. Smith (1885), 29 Ch. D. 

882. Reid. Tucker v. Oldbury U. C.. [1912] 2 K. B. 317 ; 

Ward V. Pitt, [1913] 2 K. B. 130. 

757. Statement by workman as to cause 

of accident.] — Tucker v . Oldbury Urban Ooun- 
ciL, No. 616, ante* 

758. Admission after Interest terminated.] — A 

party, having by a voluntary settlement after 
marriage conveyed away his interest in an estate, 
afterwards executed a mtge. of the same estate. 
Mtgee., representing himself as a bond fide pur- 
chaser for value, claimed to treat tlie prior settle- 
ment as void, under 27 Eliz. c. 4 : — Held : declara- 
tions or admissions implied or express of mtgor, 
made after he had paiied with his interest by the 
settlement, were not admissible evidence on behalf 
of mtgee., after the death of mtgor., to show that 
money had actually been advanced upon mtge. — 
Dob a. Swektland v, Webber (1834), 1 Ad. & El. 
783 ; 3 Nev. & M. K. B. 686 ; 3 L. J. K. B. 208 ; 
110 E. R. 1387. 

F* Interest must be Pecuniary or Proprietary* 

(a) In General. 

759. General rule.] — In trespass for taking 
pltf.’s goods, with a plea of not possessed, it was 
proposed to show that the goods were not his, by 
showing, inter alia^ that he was not 21. To show 
this, it was proved, that, by the custom of the law 
of the Jews, children are circumcised on the 
eighth day from their birth, & that it was the duty 
of the Chief Rabbi to perform this rite, & make an 
entry of it in a book. It was proposed to give in 


evidence the entry in this book of pitf.’s circum- 
cision, the entry being in the handwriting of a 
Chief Rabbi, who was dead : — Held : (1) the entry 
was not receivable in evidence. 

(2) Where a declaration of a third person is 
receivable in evidence, as being a declaration 
against his interest, that interest must be of a 
pecuniary nature. — Davis v* Lloyd (1844), 1 
Car. & Kir. 276, N. P. 

760. .] — Sussex Peerage Case, No. 726, 

ante* 

761. Admission of crime.] — Confession of for- 
gery by a dead witness may be admissible evidence. 
— ^Wright d. Clymer v. Littler (1761), 3 Burr. 
1244 ; 1 Wm. Bl. 346 ; 07 E. R. 812. 
Annotations: — Coatd. Aveson v. Klnnaird (1806), 6 Ea«t, 

188 ; Doe d. Sutton v* Ridgrway (1820), 4 B. & Al^ 63. 

N.F. Stobart v. Dryden (1836), 1 M. & W. 615. Refd. 

Durham (Bp.) v. Beaumont (1808), 1 Camp. 207 ; R. v* 

Mead (1824), 2 B. & C. 605. Mentd. Hawes v. Wyatt 

(1790), 2 Cox, Eq. Cas. 263. 

762. .] — Covenant on a mtge. deed. Pleas, 

non eat factum^ & that the deed had been fraudu- 
lently altered after its execution, by A., one of 
the attesting witnesses. The execution of deft, 
appeared to be attested by two witnesses, A. & B. 
A. was dead. B., being called, denied all recol- 
lection of having attested the deed, & doubted the 
genuineness of his own & deft.’s signatures. The 
handwriting of A. & of deft, was then proved by 
other witnesses. It appeared that the sum 
secured was written over an erasure : — Held : 
deft, could not give evidence of declarations by A., 
tending to show that he had forged or fraudulently 
altered the deed. — Stobart v* Dryden (1836), 

1 M. & W. 615 ; 2 Gale, 146 ; Tyr. & Gr. 899 ; 
6 L. J. Ex. 218 ; 150 E. R. 681. 

Annotation : — Refd. Haines v. Guthrie (1884), 13 Q. B. D. 

818. 

— .] — Sussex Peerage Cask, No. 725, 

ante* 

(b) Declarations against Pecuniary Interest* 

764. Statement by life tenant as to rent re- 
served.] — Roe d. Brunb v* Rawlings, No. 693, 
ante. 

765. Statement by workman as to cause of 
accident.] — Tucker v. Oldbury Urban Council, 
No. 515, ante. 

766. Entry showing payment of charges due to 
declarant — By midwife.] — Higham v* Ridgway, 
No. 688, ante* 

767. By solicitor.] — Doe, Lessee op 

Reece v. Robson, No. 694, ante* 

758, .] — Ward v* Durham (Lord) 

(1838), cited in 7 C. B. at p. 481 ; 137 E. R. 192. 
Annotation : — Refd. Do© d. Kinglake v. Bevies (1849), 7 

C. B. 456. 

759 , ,] — An entry in the ledger of a 

deceased solr. in his handwriting admittmg pay- 
ment of his charges for drawing & attending the 
execution of a will ; — Held : evidence of the 
execution of the will . — In the Goods of Thomas 
(1871), 41 L. J. P. & M. 32 ; 25 L. T. 609 ; 35 
J. P. 792 ; 20 W. R. 149. 

770, By landlord.] — (1) On a question 

relating to the rent paid for a particular property, 
a statement as to receipts from an agent signed by 
a deceased principal, is, as being against interest, 
equally admissible in evidence with a statement 
by a deceased agent as to receipts from a tenant. 
(2) But a rent-roll signed by a deceased solr. 
who was paid to audit the accounts by testing 


PART 11. SECT. 5. SUB-SECT. 2.— 

F. (*.). 

761 1. AdnvissUmofcriime.^ — Theexe- 
cuUou of a release of dower beiag 


disputed, deft, proved the handwritlnsr 
of P., the subsoribiug witness, who was 
dead. Demandant, who alle^d the 
release to be a forgery, offered to prove 
a deoIaratJon by P. that he had left 


the country because he had forged 
dememdant^s name : — Held : such evl- 
donee was rightly rejected. — Rosa v. 
CUTina (1868), 27 U. O. R. 270.— 

CAN. 
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the anthznetic, but not by examining with vouchers 
the tinth as to alleged payments, is not admissible 
^ evidence, either on the ground of a pecuniary 
interest or on the ground of the audit having been 
made in the ordinary course of business. — ^Vivian 
V. Moat (1881), 16 Ch. D. 730 ; nom. Vivian 
V. Moat, Vivian v. Walker, 60 L. J. Ch. 331 : 
44 L. T. 210 ; 29 W. B. 604. 

771. . By tradesman.] —A non. (1694), 1 

Ld. Baym. 745 ; 91 E. B. 1399. 

772. ~ ■.] — A deceased tradesman’s bill 

for repairs, with his receipt thereon, is not evidence 
of the work having been done for the person 
charged, though the paper is found amongst the 
other papers of the person charged. — Doe d. 
Gallop i?. Vowles (1833), 1 Mood. & B. 261, N. P. 

Dbt^ R. v. Lower Heyford (1840), 2 Sm- 
Witham v. Taylor 

(1876), 3 Ch. D. 606 ; Bradshaw v. Wlddrington (1902), 
lie Fountaino.^Rc Dowler, 
G909] 2 Ch. 382 ; Ward t». Pitt, 

130 ^^ r^owell Duflryn Steam Coal Co., [1913] 2 K. B. 

778. By builder.] — B. v. Hendon (In- 
HAB^ANTS) (circa 1840), cited in 9 C. & P. at 
p. 255. 

774 . - j — jjj ejectment by parish 

officers to recover a cottage, entries in the books 
tradesman, of charges for the 
buildmg of the cottage, which are there stated 
to have been paid by the lord of the manor, are 
not admissible in evidence on the part of deft. — 
•Doe d. Haden V, Burton (1840), 9 0. & P. 254. 

/I J Ti — L ower Heypord 
(1840), 2 Smith, L. 0. 12th ed. Notes, p. 313. 

^Apld. Taylor v Wltham, Wltham i?. Taylor 
V* Re Fountalne, Re Dowlor, 

G9091 2 Ch. 382 ; Re Adams, 

Benton v. Powell (1922), 38 T. L. R. 702, 

776. Entry charging declarant with receipt— 
W document.]— (1) if the duplicate of a wUl be 
^itten by the direction of testator, & sent by 
hiin to a stranger to keep it safely, & the stranger 
sends back a letter to testator, in which he makes 
mention, that he has received the will ; after the 
death of the stranger such letter may be read as 
circumstanti^ evidence, to prove that such dupli- 
cate of the will was sent by testator to the stranger. 
j •' V e ^ *^An was sworn a witness at a former 
mal, & gave evidence, & died ; the matter that he 
ue^sed at the former trial may be given in 
evidence at another trial, by any person who 
^ard him swear it at the* fomier trial. — Pyke v. 
Crouch (1696), 1 Ld. Baym. 730 ; 91 E. B. 1387. 


. r goods.] — (1) A bill of lading, 

signed by a master^ of a vessel, since deceased, 
lor goods to be delivered to a consignee or his 
a^ig^, he paying freip^ht, is admissible as evidence 
oi the consignee havmg an insurable interest in 
the goods. 

(2) But if the master guards his acknowledg- 
ment by saying, “ contents unknown,” so that he 
uoes not charge himself with the receipt of any 
goc^ in p^icular, the bill of lading alone is not 
evidence, either of the quantity of the goods, or 
^ consignee. — ^Hax>dow v. Parry 

<1810), 3 Taunt. 303 ; 128 E. B. 120. 

to (l) Reid, ^ddleton r. Melton (1829), 
^ (2) Reid. The Ida (1873), 29 L. T! 
n. ; Tully v. Terry (1873), 29 L. T. 36. 

/ 1 1n?: TT" Money — By scrivener.] — Anon. 
(1^4), 1 Ld. Baym. 745 ; 91 E. B. 1399. 

college bursar.] — Anon. 
(1094), 1 Ld. Baym. 746 ; 91 E. B. 1399. 

780. By tax-collector.] — Christ’s 


Hospital (Governors) Case (circa 1820), cited 
in By. & M. at p. 63. 

AnrwkUion : — Reid. Doe d. Smith v. Cartwright (1824), Ry. 

& M. 62. 

781. .] — Entries made by a de- 

ceased collector of taxes in a public book, handed 
down to him by his predecessor mofl3ce, & afterwards 
delivered to his successor, are evidence against 
his surety, in an action on a bond conditioned 
for the due performance of the collector’s duty, & 
the delivery up of the books kept by him in his 
office. Qu, : whether the receipts, signed by 
such collector, for moneys payable to him in his 
official capacity, are evidence against his surety 
in such case. — Goss v. Watlington (1821), 3 
Brod. &, Bing. 132 ; 6 Moore, 0. P. 356 ; 129 E. B. 
1233. 

} Annotations: — Apld. Whltnash v. George (1828), 8 B. & C. 
I 656. Consd. mddleton v. Melton (1829), 10 B. & C. 317. 

732. ,] — An entry made by a 

deceased collector of taxes in a private book, kept by 
him for his own convenience, whereby he charged 
himself with the receipt of sums of money : — 
Held : evidence against a surety of the fact of the 
receipt of such money in an action on a bond 
conditioned for the due payment of the taxes by 
I the collector, although the parties by whom the 
I money had been paid were alive, <fc might have 
been called as witnesses, upon the general principle 
that the entry was to the pi*ejudice of the party 
who made it. 

An admission of a fact made by a deceased 
person, which is against the interest of the party 
making it at the time, is evidence of that fact as 
between third persons (Parke, " ; '' 

V. Melton (1829), 10 B. & 0. 317 ; 6 Man. & By. 
K. B. 264 ; 8 L. J. O. S. K. B. 243 ; 109 E. B. 467. 
Annotations: — Consd. Gloadow v. Atkin (1833), 1 Or. & M. 

, „ 1 o. & J. 

Coal CoV, U91 si 2 *k7b.T3()." 

783. By parish overseer.] — In 

tithe suit, by a vicar, old overseers’ accounts, 
mentioning that a sum had been received from the 
vicar in respect of a modus — Lim. aro 

L75 ; 2 L. J. Uh. ZZ ; 09 i:^. a;xu. 

By executor.] — Entries of 

receipt of rent by a deceased exor., under whom 
demandant claimed, were admissible evidence for 
demandant, the rent having been received & 
accounted for by deceased in his capacity of exor. — 
Spiers v. Morris (1833), 9 Bing. 687 ; 2. L. J. 
O. P. 153 ; 131 E. B. 772 ; nom. Spires v. 
Morris, 3 Moo. & S. 118. 

785. .] — Bradley v. Jambs, 

No. 761, ante, 

786. .] — A deceased solr.’s books are 

evidence if he charges himself therein with receipts 
on his client’s behalf, as being entries against nis 
interests, whether or not the entries were made in 
the ordinary course of his business as a solr. 

A third mtgee. in an action to enforce his charge, 
having obtained judgment, an inquiry was directed 
to ascertain the date when the flrat mtgee. entered 
into possession. The first mtgee. admitted that 
he had been in possession since 1892. The third 
mtgee. claimed tnat the first mtgee. must account 
as from the year 1881, when the transferor of the 
first mtge. to the present first mtgee. became 
entitled. There was evidence to show that the 
transfei*or, who herself took a transfer of the mtge., 
went into possession in 1881, & the only evidence 
to rebut ft was contained in the books of an 
absconding solr. who had not been heard of since 
1896. The books were in the possession of the 
official receiver, the solr. being a bkpt. : — Held : 
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Sect, 6 . — Statements hy deceased persona : Svib-sect, 
2, F, (b) c£? (c), G, <fe H,] 

the books were admissible evidence, inasmuch 
as the entries, which it was sought to give in 
evidence, were against the interest of the solr., 
whose death must be presumed. — ^Wnxs v. 
Palmer (1904), 53 W. R. 169 ; 49 Sol. Jo. 165. 

787. By agent.] — Vivian v. Moat, 

No. 770, ante, 

See^ also, Nos. 347, 711, ante. 

788. By palish sexton.] — An entry 

in an old account of burial fees received by the 
sexton of a large parish, by which he charged 
himself with the receipt of a certain sum for the 
burial of one J. L., described as “ in W. Street,** 
admitted as evidence that a person of that name, 
who was proved by the parish register of burials 
to have been buried there on the day on which the 
entry bore date, resided in W. Street. — Lloyd v. 
Wait (1842), 1 Ph. 61 ; 6 Jur. 45 ; 41 E. R. 554. 
Annotation: — Mentd. Lancashire v, Lancashire (1847), 1 

Do G. & Sm. 288. 

789. By trustee.] — Bright v. 

Legerton (No. 1), No. H61, post. 

700. Entry showing payment in breach of 
trust.] — Orrett V. Corser, Corser v. Orrett, 
No. 741, ante. 

791. Entry of sale of goods.] — Under a 
covenant, D., who was the account-keeper ap- 
pointed by the persons who worked a colliery, but 
who was since dead, rendered to pltf. accounts of 
coals sold by him : — Held : these accounts were 
receivable in evidence against the lessee, {a) as 
being entries made by I)., charging himself, &>, 
(6) as being admissions made by lessee’s agent. — 
Edwards v. Rees (1836), 7 C. & P. 340. 

Accounts & account books generally.] — See 
Part IV., Sect. 13, sub-sect. 2, post. 

(c) Declarations against Proprietary Interest. 

792. Declaration that land occupied as tenant.] 

— Holloway v. Rakes (1772), cited in 2 Term 
Rep. at p. 55: 100 E. R. 31. 

Annotations: — Apld. Davies v. Ploroe (1787), 2 Term Rep. 

63, Consd. Garnons v. Barnard (1793), 1 Anst. 296. 

Apld. Doe d. Majoribanks v. Green (1820), Gow, 227 ; 

Carno v, NiooU (1836), 1 Bing. N. C. 430. Eefd. R. v. 

Erlswoll (1790), 3 Term Rep. 707. 

793. .] — Declarations by tenants are 

admissible evidence after their death to show that 
a certain piece of land is parcel of the estate which 
they occupied ; & proof that they exercised acts 
of ownership in it, not resisted by contrary evi- 
dence, is decisive. — Davies v. Pierce (1787), 2 
Term Rep. 53 ; 100 E. R. 30 ; subsequent pro- 
ceedings, 2 Term Rep. 125. 

Annotations: — Consd. Garnons v. Barnard (1793), 1 Anst. 

296. Refd. R. V. ErisweU (1790), 3 Term Hop. 707 ; 

Doe d. MarJoribanke v. Green (1820), Gow, 227 ; Carne 

V. Niool) (1836), 4 L. J. C. 1*. 89. Mentd. Jones v. Rlohards 

(1837), 1 J. P. 264 ; A.-G. for New South Wales r. 

Murphy ^1869), 21 L. T. 698 ; R. v. Murphy (1869), L. R. 

794. .] — A memorandum signed by a 

arson deceased who had been owner of a copy- 

old tenement, & had occupied a strip of garden 

ground adjoining, stating that no part of the 
garden ground belonged to the copyhold ; but 
that he paid rent for the whole of it, is admissible 
evidence for the lessor of pltf. in an ejectment for 
this garden ground, to show that it is not a part 
of the copyhold tenement. — Doe d. Baggalley 
V. Jones (1808), 1 Camp. 367. 

795. .] — The declarations of a deceased 


occupier of land, of whom ho held the land, are 
evidence of the seisin of that person. But it m^ 
first be shown that the land the deceased occupied 
was the land now in the tenant*s possession. 

Possession is primd facie evidence of seisin in 
fee simple. The declaration of the possessor that 
he is tenant to another makes most strongly, 
therefore, against his own interest (Lord Mans- 
field, C.J.). — Peaceable d. Uncle v. Watson 
(1811), 4 Taunt. 16 ; 128 E. R. 232. 

Annotations: — Apld. Came v. Nicoll (1835), 1 Bing. N. C. 

430. Conild. H. V. Birmingham Overseers (1861), 1 B. 8c S. 

763. Reid. Papendiok v. Bridgwater (1866), 6 £. & B. 

166 ; Sly v. Sly (1877), 2 P. D. 91. 

796. .] — The declarations of a deceased 

occupier of land, are admissible in evidence to show 
of whom he held it. — Doe d. Majoribanks v. 
Green (1820), Gow, 227. 

Annotation: — Befd. Bewley v. Atkinson (1879), 13 Ch. D. 

283. 

797. .1 — In a writ of right, declarations 

of a deceased occupier of the premises demanded, 
that he held them as tenant to the person under 
whom the demandant claims, are admissible, 
valeant quantum, to show seisin in that person. — 
Carne V. Nicoll (1835), 1 Bing. N. C. 430 ; 1 
Scott, 466 ; 4 L. J. C. P. 89 ; 131 E. R. 1183. 

798. .] — Declarations by a deceased tenant 

that he held under A. are admissible as evidence 
that A. was seised in fee. — Doe d. Rushwobth v. 
Williamson (1845), 6 L. T. O. S. 100. 

799. -.] — Declarations of a deceased tenant 

are admissible in evidence to show of whom he 
held the same premises. — Mountnoy v. Collier 
(1853), 1 E. & B. 030 ; 22 L. J. Q. B. 124 ; 17 
J. P. 132 ; 17 Jut. 503 ; 1 W. R. 179 ; 118 E. R. 
673. 

Annotations: — Refd. R. v. Birmingham Overseers (1861), 

1 B. & S. 763. Mentd. He Emery & Barnett (1858), 

4 C. B. N. S. 423 ; Howorth v. SutcUfle, 11895J 2 Q. B. 

358 ; Serjeant V. Nash Field (1903), 72 L. J K. B. 630. 

800. .] — R. V. Birmingham Overseers, 

No. 705, ante. 

801. .] — R. V. Exeter Guardians, No. 

275, ante. 

802. Declaration that property held as trustee 
only.] — Parol evidence of the declarations of a 
devisee [deceased] admitted, to prove her being 
only a trustee.— Strode v. Winchester (1767), 
1 Dick. 397 ; 21 E. R. 323. 

803. Declaration showing that estate for life 
only.] — Doe d. Human v, Pettbtt, No. 504, ante. 

804. .] — Declarations made by the widow 

before the time of making her will, that A.’s 
son would have the estate after her death, are 
admissible as evidence that A.’s possession was 
in his own right ; & the declarations in the will 
are inadmissible to show that the property had 
descended to testatrix. — Doe d. Ropfey v. 
Harbrow (1833), 3 Ad. & El. 67 ; 1 Nev. & 
M. K. B. 422 ; 111 E. R. 338. 

805. Admission that occupation was permis- 
sive.] — Lands in C. were devised to trustees for 
absolute sale, in trust to purchase other lands at 
A., & to permit W. to receive the rents of the so 
purchased lands for his life, with remainders over. 
W. granted an annuity, arising out of certain 
lands, C. amongst others, & in the annuity deed 
recited the above will, that the trustees had not 
sold the lands in C., & that the trustees had per- 
mitted him to receive the rents. In an ejectment 
brought by the trustee under the will, for the 
lands in C., W. having been shown to have been in 


PART II. SECT. 5, SUB-SECT. 2.— 

F. (0). 

t. Declaration hy landlord that land 


occupied by tenant.] — A statement 
by a landlord, who Is dead, that there 
was a tenant on the land is a statement 
against his proprietary interests 8c 


admissible. — A bdul Aziz Molla v. 
Ebrahim Molla (1904), X. L. R. 31 
Calc. 966.— IND. 
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receipt of the rents & profits during his lifetime : 

Held: the annuity deed was admissible in 

evidence, as containing a declaration by W. that 
he did not hold in fee. — D ob d. Daniel v. 
CoULTHRED (1837), 7 Ad. & El. 236 ; 2 Nev. & 

P. K. B. 165 ; Will. Woll. & Dav. 477 ; 7 L, J. 

Q. B. 52 ; 112 E. B. 460. 

806. Declaration qualifying rights to church 
pews.] — (1) Upon a trial, where the question was, 
whether the chapelry of H. was a legal parochial 
chapelry ; — Held : the statement of a witness, 
that he had heard from a former incumbent of H. 
that the people of four townships & another parish 
came to the chapelry, was admissible in evidence, 
inasmuch as the rights of the chapel in question 
were sufficiently of a public nature to make 
reputation admissible. 

(2) Where a case was stated by a former in- 
cumbent of H. for the opinion of a proctor, stating 
rights to pews, etc., in a qualified manner : — 
Held : admissible, on the same groimd that the 
statement of a deceased occupier who qualified 
his estate, was admissible. 

(3) The answer of the incumbent of H. & other 
clergymen, to questions sent by the Bishop of C., 
the diocesan, for the information of the Governors 
of Queen Anne’s Bounty, at the time an augmen- 
tation was made : — Held : admissible, as being in 
the nature of an inquisition on a public matter. — 
Carr v. Mostyn (1850), 5 Exch. 69 ; 19 L. J. Ex. 
249 ; 14 L. T. O. S. 506 ; 14 J. P. 576 ; 155 E. B. 
30. 

AnnoiuUon : — As to (1) Refd. Fowke v. Berlngton, [19141 

2 Ch. 308. 

807. Declaration by tenant against right of 
common.] — Pltf. claimed a right of common by pre- 
scription, in respect of a que estate in land, & also 
by thirty & sixty years’ enjoyment by the occupiers 
of the land. Deft, offered evidence that A., now 
deceased, while tenant of the land for years, had 
declared that he liad no such right in respect of the 
land : — Held : the declaration was not admissible 
in evidence inasmuch as it was in derogation of the 
title of the reversioner. — Papendick v. Bridg- 
water (1855), 5 E. & B. 166 ; 3 C. L. B. 1206 ; 
24 L. J. Q. B. 289 ; 25 L. T. O. S. 144 ; 19 J. P. 
790 ; 1 Jur. N. S. 657 ; 3 W. B. 490 ; 119 E. B. 
443. 

Annotations :■ — Consd. Howe v. Malkin 1878), 40 L. T. 196. 

Distd. Blandy- Jenkins v. Dunraven, [1899] 2 Ch. 121. 

Mentd. Glover v, Coleman (1874), 44 L. J. C. P. 66. 

808. Declaration by deceased vendor that land 
was part of property sold.] — Statements of a de- 
ceased vendor, made at the time of sale to indicate 
the property sold, are, for the purpose of its 
identification, admissible in evidence. 

Pltf. claimed, under a surrender of copyhold 
lands in 1845, to be in possession of a certain piece 
of waste land within the manor of M., purchased 
by him from B., the then tenant in possession, who 
was also pltf.’s predecessor in title, & the sur- 
renderor under the deed of surrender. In order 
to identify the land claimed with a parcel of land 
described in the deed of surrender as “ the common 
piece on M.,” pltf. stated that at the time of the 
purchase, B., since deceased, went over the land 
with him, & pointed out to liim “ the common 
piece on M.” On objection to this evidence : — 
Held : it was admissible, as a declaration ac- 
companying & explaining an act. 

As B. was dead, it might amoimt to a statement 
of a deceased person against his interest (Lind- 


LBY, J.). — Parrott v. Watts (1877), 47 L. J. 
Q. B. 79 ; 37 L. T. 765. 

Annotation : — Apld. Foster v. Plumbers* Co. (1900), 44 Sol. 

Jo. 211. 

809. l>6claration by deceased husband that 
wife’s will not duly revoked — Husband entitled to 
lesser estate under will than under intestacy.] — In 

a probate suit it was alleged that testatrix 
destroyed her will at a time when she was not of 
sound mind, memory, or understanding. Under 
the will which had been destroyed her husband 
took a life interest in her estate, whereas under an 
ante-nuptial settlement he was, in the events that 
had happened, entitled absolutely to her estate : — 
Held : a statement by the husband, who had died 
before the suit was brought, that he did not 
think testatrix was of sound mind when she 
destroyed her will, was admissible in evidence as 
being in disparagement of his own title by limiting 
it to a life estate. — F awke v. Miles (1911), 27 
T. L. B. 202. 

810. Whether declarant must be in sole posses* 
Sion.] — A. had, 45 years ago, enclosed a piece of 
ground from the waste, & built a cottage on part 
of it ; he died 29 years ago, &, after that, his 
widow & daughter lived on the premises till the 
death of the former, a month before the trial : — 
Held : the declarations of the mother were evi- 
dence for the lessor of pltf., although she was not 
in the sole occupation of the premises, & although 
she was not on the premises when such declarations 
were made. — D oe d. Pritchard v, Jauncey (1837), 
8 O. & P. 99. 

Annotation: — Mentd. Asher v. Whitelock (186.^0. H Jtir. 

N. S. 925. 

811. Whether declaration must be made on 
premises.] — D oe d. Pritchard v. Jauncey, No. 
810, anie^ 

Q. Whole Statement Receivable^ 

Seey generally y Part I., Sect. 7, ante^ 

H, For what Purposes Admissible. 

812. Not confined to proof of fact recorded.] — 

Doe d. Powell v. Hill (prior to 1834), cited in 
1 Cr. M. & B. at p. 355 ; 149 E. B. 1117. 
Annotation: — Reid. Chambers f. Bornaaconl (1834), 1 Cr. 

M. & R. 347. 

813. .] — By a promissory note, E. II., 

W. D., & J. 11., jointly & severally promised to 
pay to J. E. £300 with interest. W. D. having 
afterward paid J. E. £280 on account of the note, 
J. E. made the following endorsement upon it : — 
“ Beceived of W. D. the sum of £280, on account 
of the within note, the £300 having been originally 
advanced to E. H.” In an action brought by 
W. D. [after the death of J. E.], who had paid the 
whole amount duo against J. H., to recover 
contribution against him ** as a co-surety ” : — 
Held : the endorsement was admissible in evi- 
dence, to prove not only the payment of the £280, 
but also that the money was originally advanced 
to E. H. as principal. — Davies v. Humphreys 
(1840), 6 M. & W. 153 ; 9 L. J. Ex. 263 ; 4 Jur. 
250 ; 151 E. B. 361. 

Annotations: — Consd. Doo d. Kinglake v. Bevlss (1849), 

7 C. B. 456 ; Percival v. Nanaon (1851), 7 Exch. 1, 

Mentd. Pitt v. Purssord (1841). 8 M. & 538 ; Kemp v. 

Finden (1844), 12 M. & W. 421 ; Batard v. Hawes (1853), 

2 E. & B. 287 ; lie, Snowdon, Ex p. Snowdon (1881), 17 

Ch. 0. 44 ; Wolmershauaen v, Gullick, [1893] 2 Ch. 614 ; 

Stirling V. Burdett, [1911] 2 Ch. 418. 

814. Evidence both for & against party putting 
declaration forward.] — A. B. & 0. D. had dealings 


part II, sect. 6, sub-sect. 2.— H. peraon ia primA fade againat intereat, received. — Anderson v, Anderson 

g For all purposes] — Where an it is adinlaaible for all purpoaea, (1906), 37 N. B. It. 432 ; 1 E. L. R. 

entry in the handwriting of a deceased irreapeotlve of its effect or value when 443.— CAN. 
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8ecU 5 . — Siaiemenia by deceased persons : Svib-sect, 
2, J5r>; avh-sed, 3, A., B., C. & D. {a) (6) L] 

& tranBactions together, in the course of which a 
bond for £4,000 was. given by A. B. to C. D. Both 
of them afterwards died. E. F., the representative 
of 0. D., obligee, filed a bill to enforce the bond. 
G. H., the representative of A. B., the obligor, 
filed a bill to have the accounts between A. B. 
& C. D. taken, & the bond made subject to such 
accounts, & proved an account in C. D.’s hand- 
writing. A decree was made in both suits referring 
it to the master to take the accounts, & to inquire 
under what circumstances the bond was mven, 
& in the decree the account in C. D,*s hand- 
wiiting was entered as read : — Held : on excep- 
tions to the master’s report, this account was 
receivable by the master in evidence as well 
against as for G. H. the representative of A. B. — 
Dickin V. Ward, Ward v, Dickin (1851), 4 De 
G. & Sm. 206 ; 20 L. J. Ch. 211 ; 17 L. T. O. S. 
57 ; 15 Jur. 834 ; 04 E. R. 820. 

815. To prove state of mind.] — Upon a claim 
for compensation under Workmen’s Compensa- 
tion Act, 1906 (c. 58), by a posthumous illegitimate 
child as a dependant of its putative father, who 
was killed by accident arising out of & in the course 
of his employment with respts., evidence of state- 
ments made by deceased to the effect that he 
acknowledged the paternity of the child & that he 
intended to marry the mother before the child 
was bom is admissible both on the issue of paternity 

6 on the issue of dependency, as evidence of the 
state of mind of deceased in relation to the child. — 
IjLoyd V. Powell Duffryn Steam Coal Co., 
Ltd., [1914] A. C. 733 ; 83 L. J. K. B. 1054 ; 
111 L. T. 338 ; 30 T. L. R. 450 ; 58 Sol. Jo. 514 ; 

7 B. W. C. C. 330, H. L. ; reik^g. S. C. svb nom. 
Ward v, Pitt (H. S.) <fe Co,, Lloyd v, Powell 
Duffryn Steam Coal Co., [1913] 2 K. B. 130, 
C. A. 

Annotation : — Refd. lie Wright, Hogan v. Bloor, [1920] 1 Ch. 


Sub-sect. 3. — Declarations in Discharge of 
Duty or in Course of Business. 

A. In General. 

816. General principle of admissibility.] — If a 

tradesman uniformly obliges his servants to sub- 
scribe in his books an account of the goods they 
deliver, ^roof of the subscription of a servant who 
is dead is evidence of the delivery of the goods 
contained in the account subscrioed. — P ^ice v. 
Torrington (Earl) (1703), Holt, K. B. 300 ; 2 
Ld. Rayra. 873 ; 1 Salk. 285 ; 90 E. R. 1005. 
Annotations : — CoQSd. Chamhors v. Bemasconi (1834), 1 
Cl*. M. & K. 347 ; Brain v. Preeco (1843), 11 M. & W. 773. 
Apld. Hawliiis V. liickards (1860), 28 Beav. 370. Consd. 
Smith V. Blakey (1867), L. H. 2 Q. B. 326 ; The Hem-y 
Coxon (1878), 3 P. D. 156; Sturla v. Frecoia (1880), 
6 Add. Cas. 623 ; Mercer v. Donno, [1905] 2 Ch. 538. 
Apld. Mellor u. WaJmesloy, [1905] 2 Ch. 164. Reid. Doe d. 
Patteshall v. Turford Q832), 3 B. & Ad. 890 ; I»oole 
in Dloaa (1835), 7 C. ^ P. 79 ; Doe d. Kinglake v. Bevies 
(1849), 7 (3. B. 456 ; Turner v. Hutchinson (1861), 25 
J. P. 149 ; Haines v. Guthrie (1884), 13 Q. B. D. 818 ; 
Lyell V. Kennedy (1887), [56 L. T. 647 ; Wolsey v. Pethiok 
(1908), 1 B. W. C. C. 411 ; Mills v. MlUs (1920), 36 T. L. R. 
772 ; Young v. Grierson, Oldham (1924), 41 R. P. O. 648. 

817. .] — Dob d. Patteshall v. Turford, 

No. 874, post. 

818. .] — An entry of the dishonour of a 

bill of exchange, made in the nsual course of 
business, at the time of the dishonour, in the 
book of a notary, by his clerk, who presented the 
bill, may be given in evidence in an action on the 
bill, upon proof of the death of the clerk who made 
the entry. — Poole v. Dicas (1835), 1 Bing. N. C. 


649 ; 7 C. & P. 79 ; 1 Hodg. 10S 
4 L. J. C. P. 190 ; 131 E. R. 1267c 
Annotations: — Consd. Brain v. Preece (1843), 11 M 
773 ; Smith v. Blakey (1867), L. R. 2 Q. B. ‘‘ 
MarKH V. Lahec (1837 
V. Langiiold (1847), It _ 

(1863), 23 L. J. Q. B. 5 
(1879), 12 Ch. D. 411. 




w. 

.... 326. Reid. 

, _ Bing. N. C. 408 ; Doe d. Welsh 
M. & W. 497 J Stapylton v. Clough 
Polini V. Gray, Sturla v. Frecoia 


819. .] — To make an entry by a deceased 

person evidence of a fact, it must be, (a) an entry 
of a transaction effected by the person who makes 
the entry ; (6) an entry made at the time of the 
transaction, or near to it ; (c) an entry made in 
the usual course & routine of business by that 

E erson ; (d) that the person making the entry 
ad at that time no interest to misstate what 
had occurred (Brett, L.J.). — Polini v. Gray, 
Sturla v. Preccia (1879), 12 Ch. D. 411 ; 49 
L. J. Ch. 41 ; 40 L. T. 861 ; 28 W. R. 81, C. A. ; 
affd. svb nom. Sturla v. Preccia (1880), 5 App. 
Cas. 023, H. L. 

Annotations : — Reid. Haines v. Guthrie (1884), 13 Q. B. D. 
818 ; Re Turner, Glenlster v. Harding (1885), 29 Oh, D. 
98.5 ; lU Trufort, Traiford v. Blano (1887), 36 Ch. D. 600 ; 
Evans v. Merthyr Tydfil U. C., [1899] 1 Ch. 241 ; Mercer 
V. Denne, [1906] 2 Ch. 638 ; Amys v. Barton (1911), 
5 B. W. C. C. 117 ; Re DJambi (Sumatra) Rubber Estates 
(1912), 107 L. T. 631 ; Heyne v. Fischel (1913), 110 L. T. 
264 ; Ward v. Pitt, Lloyd v. Powell Duffryn Steam Coal 
Co., [1913] 2 K. B. 130 : Bird v. Keep, [1918] 2 K. B. 
692; CoUis v. Amphlett, [1918] 1 Ch. 232; Finn v. 
Shelton Iron, Steel & Coal Co. (1924), 131 L. T. 213. 


g20. .] — (1) Written statements by a 

deceased person are not admissible as made in the 
course of duty unless it is shown that it was the 
duty of the deceased person to do the particular 
thing &; to record the fact of having done it con- 
temporaneously. 

(2) Confidential plans or reports made to the 
War Office are not admissible as evidence of 
reputation if they were not intended as permanent 
records affecting the property or revenue of the 
Crown or any grant by the Crown. 

(3) Evidence of particular facts cannot be 
adinitted as evidence of reputation. — Merger v. 
Denne, [1905] 2 Ch. 538; 74 L. J. Ch. 723; 
93 L. T. 412 ; 70 J. P. 65 ; 64 W. R. 303 ; 21 
T. L. R. 760 ; 3 L. G. R. 1293, C. A. 

Annotations: — As to (1) Consd. North Staffordshire Ry. v, 

Hanley Corpii. (1909), 73 J. P. 477. Refd. Re Fountaine,* 
Fountalne v. Amherst (1909), 78 L. J. Ch. 648. As to 
(2) Refd. Heyne v. Fischel (1913), 110 L. T. 264 ; Collis 
V. Amphlett, [1918] 1 Ch. 232. Generally, Mentd. Asshe- 
ton-Smith v. Owen (1905), 94 L. T. 42 : ^msgate Corpn. 
17. Debling (1906), 70 J. P. 132 ; Fitzhardinge v, Purcell 
(1908), 77 L. J. Ch. 529 ; Johnson 17. Clark, [1908] 1 Ch. 
303 ; Re Petition of Right, [1915] 3 K. B. 649. 


IS. Form of Declaration. 

821. May be written or oral.] — A deceased per- 
son who was employed to serve notices to quit, 
& whose duty it was to inform his employer of 
their service, was sent with a notice to serve on 
R. C., & on his return he signed a memorandum, 
“ Sept. 29, served R. C.” It turned out that, 
in fact, he had served not R. C., but his father, 
W. C. It was then proposed to show that he 
stated this fact to his employer on his return, but 
that the memorandum having been prepared 
beforehand was not altered ; — Held : this evidence 
was not admissible, as it was not made in the course 
of business or discharge of a duty. 

Semble : there is no difference in the admissi- 
bility of a declaration made by a deceased person, 
in the course of business or discharge of duty, 
whether such declaration be in writing or by word 
of mouth. — Stapylton v. Clough (1853), 2 E. 
& B. 933 ; 2 C. L. R. 266 ; 23 L. J. Q. B. 5 ; 22 
L, T. O. S. 100 ; 18 Jur. 60 ; 2 W. R. 60 ; 118 
E. R. 1016. 

Annotation Refd. Smith v. Blakey (1867), L. R. 2 Q. B. 

326. 
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822. Necessity tor signature.] — It was the 

practice that ttie proceedings of the Provost & 
Fellows of King’s College, Cambridge, should be 
entered in a book, & that the entries should be 
signed by the Begistrar of the College, who was a 
notary public, & who signed the entries in that 
character. One or two of the entries were not so 
signed : — Held : an unsigned entry was not 
admissible in evidence, notwithstanding that it 
was proved to be in the handwriting of the person 
who usually made the entries at the time when it 
was made. — ^Fox v, Bearblock (1881), 17 Ch. D. 
429 ; 60 L. J. Ch. 489 ; 44 L. T. 608 ; 46 J. P. 
648 ; 29 W. R. 661. 

823. .] — Lauderdale Peerage, No. 913, 

post, 

C* Relation to Declarant's Own Acts, 

824. General rule.] — In an action of eject- 
ment to recover 22 acres of land, claimed 
as parcel of a certain manor, lessor of pltf., 
who sought to trace liis title through one 
Sir E. C. in order to prove a lease to one H. & 
assignments by him to P. & by P. to Sir E. C. 
& that the land in question was part of the manor, 
offered in evidence an old book found in the 
muniment room of the family to whom the manor 
belonged. This book, amongst other entries & 
receipts in the hand-writing of the then steward, 
contained an entry of the lease in question, &> a 
minute to the effect that “ H.’s widow hath 
assigned to Sir E. C. who claimeth ten years to 
come.” An ineffectual search for the originals 
had been made, &; notice had been given to deft, 
to produce them : — Held : the book was not re- 
ceivable in evidence, as containing an entry made 
by a person in the course of his business ; &, if 
it was admissible as evidence of reputation, it 
merely went to show the extent of the manor. 

By an entry in the course of business I mean 
at a time contemporaneous with that duty ; there 
must be some evidence to show that it was con- 
temporaneous, & a matter which it was the 
steward’s business to do ; as, for example, suppose 
it were his business to enter the dates of leases 
which he granted, the entry of the dates of the 
leases might be admissible as matters done in the 
course of his business. This is not an entry of any 
thing done by the steward, but only what he has 
gathered by hearsay of a title wliich he has put 


down in his book (Parke, B.). — Doe d. Padwiok 
V. Skinner (1848), 3 Exch. 84 ; 18 L. J. Ex. 107 ; 
13 J. P. 200 ; 154 E. B. 766 ; suh norn. Padwick 
V. Skinner, 12 L. T. O. S. 131. 

826. .] — The Henry Coxon, No. 882, post 

826. Entry made by clerk still living — On behalf 
of deceased illiterate.]— B rain v. Preece (1843), 11 
M. & W. 773 ; 1 L. 1\ O. S. 316 ; 152 E. B. 1016. 

827. Entry by mate in log book — Of manoBuvres 
of other colliding ship.] — T he Henry Coxon, No. 
882, post 

828. Entry in postage book of letter to be 
posted — Whether evidence of posting.] — Neither 
proof of an entry made by a deceased person in the 
ordinary course of business in a postage book of a 
letter to be posted, nor proof of possession by the 
deceased person for the puri)ose of posting, is 
sufficient evidence of postage. — R owlands v. 
De Vecchi (1882), 1 Cab. & El. 10. 

D, Mmt he in Discharge of Duly or Course of 
Business, 

(a) General Rule, 

829. In discharge of duty.] — P rice v, Torring- 
TON (Earl), No. 816, ante, 

830. .] — Merger v, Dennb, No. 820, arde. 

g31. .] — Chambers v, Bernasconi, No. 

284, ante, 

832. In course of business.] — Price v, Tor- 
RiNGTON (Earl), No. 816, ante, 

833. .] — Doe d. Patteshall v, Turford, 

No. 874, post, 

834. .] — Poole v, Dicas, No. 818, ante, 

g35, ,] — poLiNi V, Gray, Sturla v. Freccia, 

No. 819, ante, 

(b) What Declarations unthin Rule, 
i. Declarations by Clerks or Servants, 

836. Clerk accustomed to make entries — In 
tradesman's books.] — P itman v, Maddox (1699), 
Holt, K. B. 298 ; 1 Ld. Raym. 732 ; 2 Salk. 690 ; 
90 E. R. 1064, N. P. 

Annotations: — Expld. Doe d. Patteshall v. Turford (1832), 
3 B. & Ad. 890. Retd. Cape Brandy Syndicate v, 1. K. 
Conirs. (1920), 90 L. J. K. B. 113. 

837. .] — Price v. Torrington (Earl), 

No. 816, ante, 

838. .] — Entry by servant or agent usually 

employed in such matters allowed as good evidence 


PART II. SECT. 5, SUB-SECT. 3.— 

D. (a). 

829 i. In discharge of duiy,] — Notes 
of a survey made by a deceased sur- 
veyor in a book In which he kept a 
diary of matters private & professional, 
were tendered in evidence to prove a 
boundary. Surveyors were not at 
that time under any obligation to make 
notes of surveys, «; it was not proved 
that the entry was made contem- 
poraneously with the transaction : — 
Held : the entry was not admissible 
as one made in the course of business, 
or in the performance of a quetsi publio 
duty. — O^CoNNOR V. Dunn (1877), 2 
A. R. 247.— CAN. 

829 ii. .] — To doteimine a dis- 
puted boundary line between two lots, 
the field notes of S., a land surveyor, 
were offered in evidence but objected 
to on the ground that they were not 
made by S. in the execution of his duty 
as such surveyor ; — Held : the objec- 
tion was good, &; the evidence inadmis- 
^We.— M cGregor n, Keiixer (1883), 
9 O. R. 677.— CAN. 

829 iii. -.1— Entries made by do- 

omed exor. in a private book kept by 
were not adjoiiasible in evidence 
either for or against the other exor. — 
OaMSUBA V, OOIQDABBIFB (1994), IX 


B. C. R. 177.~CAN. 

832 i. In course of business.] — In 
replevin for goods sold for taxes, pltf. 
having succeeded for want of evidence 
of any demand by the collector, defts. 
moved for a new trial on affidavits 
showing the discovery, since the trial, 
in the collector’s blank receipt book, 
opposite to the receipt intended to have 
been given for these taxes, of a minute 
made by the collector, “ Wrote Jan. 21, 
1864,” The death of the collector was 
shown, but not when he died, nor when 
the entry was made, nor that it was in 
the usual course of business to make 
such an entry : — Held : it would be 
insufficient to establish a demand, & 
a now trial was refused. — Barton v, 
Dundas Corpn. (1865), 24 U. C. It. 
273.-~CAN. 

832 ii. .] — Entries in the hand- 

writing of a deceased person in Ids 
books of account, made In the ordinary 
course of his business, ore admissible 
under C. S. N. B. 1903, o. 127, s. 38.— 
Anderson v, Anderson (1906), 37 
N. B. R. 432 ; 1 E. L. R. 443.— CAN, 

882 iii. .] — In an action, brought 

in 1914, for specific performance of an 
agreement for sale of lands, it was 
admitted that some kind of an agree- 
ment in respect to said lands was 


entered into in 1903. Pltf. alleged an 
agreement for sale of vendor’s entire 
Interest & produced an incomplete 
agreement for sale supporting his 
contention. Deft, produced a counter- 
part of said document, which showed 
that pltf. was to have only an undivided 
half interest. Deft, also produced 
certain entries in a land sales book 
kept by deceased vendor wliich further 
supported hia contention : — Held : the 
entries in the book were admissible 
as evidence. — Clkrgue v. Plummer 
(1916), 27 O. W. R. 259 ; 38 O. L. R. 
54.— CAN. 

832 iv. ] — T’he service of a notice 

by deceased person was proved by a 
contemporaneous endorsement by him 
on the notice ; but it was not proved 
to have been served in the ordinary 
course of his business : — Held : the 
endorsement was not admissible in 
evidence. — O rrv. Littlkwood (1858), 
8 I. Ch. R. 348.— IR. 

PART II. SECT. 5, SUB-SECT. 8.— 
D. (b) i. 

838 i. Clerk accustomed to 'make 
entries.l — In an action by exors. to 
recover the amount of two promissory 
notes with interest given in connection 
with a proposed purchaser of shares in 
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Sect. 5. — Siaiementa hy deceased persons : Snh-sed. 

3, D, jh) t., ti., iit. db iv.] 

upon proof of his death. — Lefebure v. Worden 
(1760), 2 Ves. Sen. 64 ; 28 E. R. 36, L. C. 

g 89 , j — Entry made in a book by two 

porters, deceased, in the usual course of business : 
— Held : good evidence. — Rowcroft v. Basset 
(1802), Peake, Add. Cas. 199, N. P. 

840. Entry In letter book.] — Where defts. 

had acknowledged they had received a letter of a 
particular date from pltf., which upon notice they 
did not produce at the trial : — Held : an entry by 
a deceased clerk of pltf. in a letter book, professing 
to be a copy of a letter of same date from pltf. to 
defts., was admissible evidence of the contents of 
the letter, on proof that according to pltf.’s course 
of business the letters which he wrote were copied 
by this clerk, & then sent off by the post, & that 
in other instances the copies so made by the clerk 
had been compared with the originals, & always 
found correct.—PRiTT v. Fairclough (1812), 3 
Camp. 305, N. P. 

Annotations: — Expld. Doe d. Patteshall v. Tiirford (1832), 

3 B. & Ad. 890. Refd. Doe d. Padwlck v. Skinner (1848), 

3 Exch. 84. 

841. .] — Entry of the deceased clerk 

of a merchant in the letter book, received in evi- 
dence, on proof that it was made in the usual 
course of business in the merchant’s counting 
house. — Hagedorn v, Reid (1813), as reported in 
3 Camp. 377, N. P. 

Annotations : — Expld. Doe d. Patteshall v. Turford (1832), 

.3 B. & Ad. 890. field. Doe d. Padwlck v. Skinner (1848), 

3 Exch. 84. Meatd. Grlgif v. Scott (1815), 4 Camp. 339 ; 

Lemcke v. Vaughan (1824), 1 Bing. 473. 

842. Clerk employed to do similar acts — 
Endorsement of service.] — Jones v, Thomas 
(1843), 1 L. T. O. S. 169. 

843. Clerk to notary public.] — The entry of a 
clerk, deceased, in the book of a notary public, is 
evidence.— Sutton v. Gregory (1797), Peake, 
Add. Cas. 160, N. P. 

844. Solicitor’s clerk — Endorsement of service.] 

— A bill with an endorsement upon it, “ Mar. 4, 
1815, delivered a copy to C. D.” which endorse- 
ment was proved to be in the handwriting of a 
deceased clerk of xdtf.’s, whose duty it was to have 
delivered a copy of the bill, & proved to have 
existed at tlie time of the date, is evidence to 
prove the delivery of the bill. 

It is not sufficient merely to prove that this 
endorsement is in the handwriting of the deceased 
clerk, without at least showing that the endorse- 
ment had an existence contemporary with the 
date (Lord Eli.enborough, C.J.). — Champneys 
V. Peck (1816), 1 Stark. 404, N. P. 

Annotation "Reid. Doo d. Patteshall v. Turford (1832), 3 

B. & Ad. 890. 

845. .] — Semhle : proof of the en- 

dorsement of a deceased attorney’s clerk on an 
order, stating that he had served it on a particular 
day, is evidence of such service, without proof of 
any other corroborating circumstances. — R. r. 
Cope (1835), 7 C. & P. 720, N. P. ; snhsequeni pro- 
ceedings (1837), 6 Ad. & El. 220. 

840 , In diary kept for purpose.] — In order 

to prove the tender Sieged in the replication to the 


first plea, pltfs. offered in evidence two enMes 
made by a deceased clerk of pltf.’s attorney’s in a 
diary kept by him according to the course of busi- 
ness in the office, in which it was his duty to enter 
daily every transaction in which he was engaged. 
By the first of these entries the clerk acknowledged 
the receipt by him of £100 for the purpose of tender- 
ing it to the deft. This was received without 
objection. The second entry was as follows : 
“ Attending Mr. L., tendering hin £100 for each 
of the plates, etc., when he declined to let me have 
the same,” etc. : — Held : both these entries were 
properly admitted, both operating to charge the 
party by whom they were made, & appealing to 
have been made in the usual course of business, by 
a party having peculiar means of knowing the 
fact, & no interest in mis-stating it, & capable of 
being examined to the fact had he been living. — 
Marks v, Lahej': (1837), 3 Bing. N. C. 408 ; 4 
Scott, 137 ; 6 L. J. C. P. 69 ; 132 E. R. 467. 

AnmMion : — Mentd. Falcon v. Denne (1841), 5 Jur. 115G. 

847. Clerk of rate collector — Receipt of rates.] 

— An entry of the receipt of rates by a deceased 
clerk of a collector, who was duly appointed, is 
evidence of payment of rates to satisfy Poor Law 
Amendment Act, 1834 (c. 76). — R. v, St. Mary, 
Warwick (Inhabitants) (1853), 1 E. & B. 816 ; 
1 0. L. R. 192 ; 22 L. J. M. C. 109 ; 21 L. T. O. S. 
74 ; 17 J. P. 552 ; 17 Jur. 551 ; 1 W. R. 307 ; 118 
E. R. 642. 

Annotation : — Mentd. Sldebotham v. Holland, [1895] 1 Q. B. 

378. 

848. As to person on whose credit goods 
supplied.] — Poore v. Ambler (1843), 1 L. T. O. S. 
253. 

ii. Declarations hy Stewards or Agents * 

849. Entry by steward — Abstract of lease.] — 

Doe d. Pad wick v, Skinner, No. 824, ante . 

850. .] — Padwick V. Wittcomb, No. 

743, ante . 

851. Entry by parish overseer’s assistant — As 
to removal of pauper.] — The examinations on 
which an order of removal was made stated that 
G. was employed by the overseers of resp. parish 
to remove the paupers to applt. parish, under a 
prior order of 1826, & that after he returned from 
removing them he signed this endorsement on the 
order ; ” Delivered to Mr. W., overseer of D., by 
T. G. ” ; that G. was dead, & his handwriting was 
proved. On the trial of the appeal, it appeared 
that G. was not an overseer, but had been employed 
by the overseers to remove the paupers, & that 
they had been seen on the morning in question 
leaving resp. parish with G. & that they returned 
the same night with 4«. Applts. objected to the 
admissibility of the endorsement in evidence ; & 
also contended that resps. were estopped by a 
prior order of removal in 1844, which was quashed 
without entering into the merits of the settlement, 
” by reason of the informality & insufficiency of 
the examinations ” : — Held : the examinations 
contained evidence of the removal imder the 
prior order of 1826. 

Semble : the endorsement was evidence, as 
being made by a person deceased, in the course 


a fishing: voshcI which deceased was 
building ; — Held : entries made by a 
deceased clerk in the ordinary course 
of his duties wore receivable in evi- 
dence.— K aulbach V . Begin (1916), 
49 N. S. R. 66.— CAN. 

PART II. SECT. 6, SUB-SECT. 8.- 
D. (b) ii. 

h. Entry by steward — In rent- 
book.] — An entry in a rent-book in the 


handwriting of pltf.’s deceased mother, 
who had managed his ailairs, admitting 
the receipt of rent by her, amounts to a 
recognition by her that certain entries 
of payments, recorded in the preceding 
part of the same page in the hand- 
writing of a person since deceased, of 
rent which ought to have been received 
by her, represented receipts for which 
she was accountable. Sc were oonse- 
qiiently admissible in evidence. — 
Riohabds V. Gooarty (1870), I. R. 


4 C. L. 300.— IR. 

li;. jn farm diary.] — Entries 

in a farm diary made in the ordinary 
course of business Sc in discharge of 
his duty hy a manager since deceased, 
relating to facts within his own know- 
ledgre : — Held : admissible. — N olan v. 
Barnard (1908), T. S. 142.— S. AF. 

1. Letter written Ity agent — As to 
terms of conJtrcwt.] — In a suit for speclflo 
performance ,a contemporaneous letter 
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of duty. — V. Dpkinfibld (Inhabitants) (1848), 

11 Q. fe. 678 ; 2 New Mag. Cas. 393 ; 3 New Seas. 
Caa7l20 ; 17 L. J. M. C. 113 ; 10 L. T. O. S. 622 ; 

12 J. P. 230 ; 12 Jur. 674 ; 116 E. B. 627. 
Annoiaiion : — Mentd. Cababe v. Walton-on-Tbamea U. O., 

U914] A. a 102. 

852. tietter written by agent to principal — As 
to terms of agreement.] — Letters written by a 
deceased agent to his principal subsequently to the 
date of an agreement alleged to have been made 
by him on l^half of the principal, detailing con- 
versations with the other party, are not admissible 
on behalf of the principal to prove that no such 
agreement was entered mto, or that the agent was 
not authorised to make it, & that the principal 
never knew of nor ratified it. Although the 
alleged agreement was verbal only, & the agent 
afterwards, & after the writing of the letters, 
signed a written agreement confirming the verbal 
one, the letters are inadmissible to prove that the 
agent was not authorised to sign the written 
agreement. It makes no difference that the agent 
is dead, unless the letters were written at the time 
of the conversations detailed, & it was the agent’s 
duty to communicate them to his principal at that 
time. — Turner v, Hutchinson (1861), 3 L. T. 
815 ; 25 J. P. 149 ; previous proceedings (1860), 2 
F. & F. 185, N. P. 

Annotation : — Mentd. Re Poorson & I’Anson (1899), 81 L. T. 
289. 

853. Report of transaction.] — Smith v. 

Blakey, No. 754, ante. 

864. Entry by agent In diary — How far admis- 
sible.] — An entry in a diary kept by a deceased 
agent is not admissible to prove a fact therein 
stated, unless it is shown that it was the duty of 
the agent to make the whole entry. — Trotter v. 
Maclean (1879), 13 Ch. D. 574 ; sub nom, Trotter 

V. Maclean, Trotter v. Vaughan, Trotter v. 
Fletcher, 49 L. J. Ch. 256 ; 42 L. T. 118 ; 28 

W. B. 244. 

Annotations: — Mentd. Tlains v. Buxton (1880), 14 Ch. D. 
537 ; Joioey v, Dickinson (1881), 45 L. T. 043 ; Re 
Astley & Tyldosley Coal & Salt Co. & Tyldosley Coal Co. 
(1899), 08 L. J. Q. B. 252 ; BuUi Coal Mining Co. v. 
Osborne, [1899] A. C. 351. 

iii. Declarations by Solicitors, 

855. Endorsement of service — Duty of clerk 
temporarily done by principal.] — Doe d. Patte- 
SHALL V. TURPORD, No. 874, pOSt, 

856. In diary — As to business done.] — Entries 
in a diary kept by a deceased attorney, are not 
evidence of business done by him. — Gale v, 
Pakington (1825), M‘Cle. & Yo. 354 ; 148 E. B. 
450. 

857. As to interview.] — Dundonald 

Peerage Case (1863), Minutes of Proceedings in 
House of Lords, p. 111. 

Annotations : — Reid. Esch v. Nelson (1885), 1 T. L. R. 610 ; 
Mercer v. Denne, [1905] 2 Ch. 538. 

868. As to preparation of deed.] — Entries 

in a deceased solr.’s books, in his handwriting, 
relating to a deed prepared by him & executed by 
a deceased client ; — If eld : good evidence. — 
Bawlins V. Bickards (1860), 28 Beav. 370 ; 64 
E. B. 408. 

Annotations WDls v. Palmer (1904), 53 W. R. 169 ; 

Mills V, MiUs (1920), 36 T. L. R. 7 72. 


859. .]— Hope v, Hope, [1893] W. N* 

20. 

Annotations: — Refd. Wills r. Palmer (1905), 49 Sol. Jo. 

165 ; Mills V, Mills (1920), 36 T. L. R. 772. 

800. .1 — ^At the trial of a probate suit the 

entries in a diary of a deceased solr. were admitted 
as evidence : — Held : (1) the evidence was pro- 
perly admitted as being made in the usual course 
of business ; (2) the fact of the entry being made 
in a diary was sufficient evidence that it was 
made contemporaneously. — Esch v. Nelson 
(1886), 1 T. L. B. 610. 

861. In letter on client’s behalf.] — (1) A letter 
written nearly twenty years ago by a solr., since 
deceased, to one of the trustees, in which, pro- 
fessing to act as the solr. for the cestui que trust, 
he stated that he was authorised by him to say 
that he was willing to accept a certain sum of 
money in liquidation of what was due to him from 
the trustees, was received in evidence, the solr. 
being dead, against the cestui que trust, although 
the latter denied any knowledge of the solr., 
upon the groimd that it was a letter written in the 
course of the business of the person writing it. 
(2) The value of such evidence is a question for the 
consideration of the jury, or of the ct., which has 
the province of a jury in considering any question 
of fact. 

(3) A bill of costs & a cash accoimt of deceased 
solr. of trustee were held admissible in evidence 
in a suit instituted by the cestui que trust, twenty 
years afterwards, to charge his trustees. 

This bill of costs is also admissible in evidence 
because hero a solr. is charging himself with various 
sums he had received & this makes it receivable 
in evidence, the entries being against the interest 
of the party making it (Bomilly, M.B.). — Bright 
V, Legerton (No. 1) (1860), 29 Beav. 60 ; 29 
L. J. Ch. 862 ; 3 L. T. 205 ; 24 J. P. 772 ; 6 Jur. 
N. S. 1179 ; 8 W. B. 678 ; 54 E. B. 648 ; affd, 
on appeal (1801), 2 De G. F. & J. 606, L. C. 
Annotations: — As to (1) Refd. Smith v. Blakoy (1867), 

h, K. 2 Q. B. 326. As to (3) Consd. Massey v. AUen (1879), 

13 Ch. D. 558. Oenerallp, Mentd. Carey v. Cuthbert 

(1873), 22 W. R. 249 ; lie Cross, Harston v. Tenison 

(1882), 20 Ch. D. 109 ; Rochefoucald v. Bouatoad, [1897] 

1 Ch. 196. 

862. On accounts audited by him.] — Vivian r. 
Moat, No. 770, arUe, 

Entries by solicitor’s clerks.] — Sec Nos. 844- 
846, ante, 

iv. Declarations by Doctors, 

863. Statement to patient.] — Upon the trial of 
a petition by a husband for dissolution of marriage, 
the wife made counter-charges against him of 
cruelty & adultery. Evidence was tendered by 
the wife of a statement made to her by a doctor 
whom she consulted, but who died before the 
trial, as to the nature of her illness ; — Held : the 
evidence was not admissible. — Dawson v, Dawson 
& Heppenstall (1906), 22 T. L. R. 52. 

864. Entry in case book.]— Entries made by a 
doctor in his case book as to the nature of the 
complaint for which he treated a patient are not, 
after the death of the doctor who made them, 
admissible in evidence as entries made in the 
course of business in pursuance of a duty, at all 
events where he was not in partnership & did not 


of deceased agent, with whom the con* 
tract was made, was admitted in evi- 
dence to prove the terms of the con- 
tract, the tenant having relied on the 
^ts of the agent to establish that he 
had authority to contract. — M ortal 
V, Lyons (1868), 8 I. Ch. R. 112.— IH. 

m. Entry by agent in Utter •hook — 
Evidence of transmission.] — The letter 

J. — ^VOL. XXII. 


book of a deoeasod agent admitted to 
prove that a draft of a deed was trans- 
mitted to a party. — Campbjsll v, 
Davidson, etc. (1827), 4 Murr. 171. — 
SCOT. 

PART II. SECT. 5, SUB-SECT. 8.— 
D. (b) Ui. 

n. In ' accoufU books — Entry of 


debtor dt creditor account.] — Entries of 
a debtor & creditor acoonut in tho books 
of a deceased attorney are not to be 
admitted as evidence merely beoause 
there are items on the other side of the 
account that arc admitted. — W haley 
V. Carlisle (1866), 17 I. O. L. R. 792. 
— IR, 
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SecL S.'^StaiemenU by deceased persons : Syhsect, 
8 , B* (5) it?., V* dtvi., E.f F. O, ; svb-sect. 4, A. ] 

make the entries in pursuance of any statutory 
rule or of any binding rule of the profession. — 
Muxs t?. Miixs (1920), 36 T. L. B. 772. 

SeCf generally f Medicine & Phabmacy. 

V. Declarations by Surveyors, 

865. Entries In field book.] — ^Field-book entries 
made by a deceased surveyor for the purpose of a 
survey on which he was professionally employed 
are admissible in evidence as being made in the 
discharge of professional duty within Price v. 
TorrinMon (No. 810, ante), — Meu.oe v, Walmes- 
LBY, [1905] 2 Ch. 164 ; 74 L. J. Ch. 476 ; 93 L. T. 
674 ; 63 W. R. 681, C. A. 

Annotations: — Ezpld. Assheton -Smith v. Owen (1905), 75 
L. J. Ch. 181. Diftd. Mercer v, Denne, [1906] 2 Ch. 538. 
Apld. Be Djambi (Stimatra) Kubber Estates (1912), 107 
L. T. 631. Mentd. Eastwood v. Ashton (1913), 83 L. J. Ch. 
263 ; Nesbitt r. Mablethorpe U. D. C.. (1918) 2 K. B. 1 : 
Watcham v. A.-G. of East Africa Protectorate, [1919] 
A. C. 633. 

866. Report by government surveyor.] — Mer- 
cer V, Denne, No. 820, ante. 

867. Report by surveyor to road trustees.] — 

North Staffordshire By. Co. v. Hanley 
CORPN. (1909), 73 J. P. 477 ; 26 T, L. B. 20 ; 8 
L. G. B. 376, O. A. 

vi. Other Declarations. 

868. Entry by employer — Of terms of hiring.] — 
B. V. Worth (Inhabitants), No. 729, ante. 

860. Entry by stockbroker in day book.] — 
Massey v. Allen, No. 766, ante. 

870. Report by government committee — As to 
fitness for post — Statement as to age of candidate.] 
-^TURLA V. Frbccia, No. 288, ante. 

871. Statement by injured workman — To fellow 
workman — As to cause of injury.] — A statement 
made by a deceased workman to a lellow workman 
as to the cause of his injury is not admissible, as 
there is no duty to make such a statement. — 
WOLSBY V. PbTHICK BROTHERS (1908), 1 B. W. 
0. 0. 411, C, A. 

872. Estimate by ship’s carpenter.] — Murrietta 
V. Oldfield, No. 286, ante. 

E, Declaration must he Contemporaneous with Act. 

873. General rule.] — Champneys v. Peck, No. 
844, anie, 

g74, .] — (1) Where it was the usual course 

of practice in an attorney’s office for the clerks to 
serve notices to quit on tenants & to endorse on 
duplicates of sudti notices the fact & time of 
service ; & on one occasion, the attorney himself 
prepared a notice to quit to serve on a tenant, 
took it out with him together with two others 


prepared at the same time returned to his 
office in the evening, having endorsed on the 
duplicate of each notice a memorandum of his 
having delivered it to the tenant ; & two of them 
were proved to have been delivered by him on 
that occasion : — Held : on the trial of an eject- 
ment after the attorney’s death, the endorsement 
so made by him was admissible evidence to prove 
the service of a third notice. 

(2) A minute in writing, made at the time when 
the fact it records took place, by a person since 
deceased, in the ordinary course of nis business 
corroborated by other circumstances^ which render 
it probable that that fact occurred, is admissible 
in evidence (Taunton, J.). — Dob d. Pattbshall 
V. Turford (1832), 3 B. & Ad. 890 ; 1 L. J. K. B. 
262; llOE. B. 327. 

AnnotoHons: — As to (1) Oonsd. Ohambers v. Bemasoonl 
(1834), ] Cr. M. Sen. 347; Poole v. Dloaa (1835), 1 Binji:. 
N. C. 649 ; Markfl v. Lahe6 (1837), 3 Bing. N. 0. 408 ; 
li. V. Cope (1837), 7 O. & P. 720 ; Brain v/Preece (1843), 
11 M. & W. 773. Distd. R. v. Worth (18i3), 4 Q. B. 132. 
Oonsd. R. V. Dukinfleld (1848), 11 6. B. 678. " 

Doe d. Klnglake v. Bevlss (1849), 7 C. B. 456. 

Btapylton v. Clouerh (1853), 2 E. & B. 933. Aidd. Rawlins 
V. mokards (1860), 28 Bear. 370. Expld. Bi^ht v. 
Logerton (186l), 2 De G. F. & J. 606. donsd. Smith v. 
Blakey (1867), L. R. 2 Q. B. 326. Ezidd. A; Diltd. 
Massey V. Allen (1879), 13 Ch. D. 558. Diftd. PoUni v. Gray, 
Sturla V. Freccla (1879), 12 Ch. D. 411. ApW. Be DJambl 
(Sumatra) Rubber Estates (1912), 107 L. T. 631. Consd. 
Mills V. Mills (1920), 36 T. L. R. 772. Rsfd. Ray v. Jones 
(1836), 2 Gale, 220 ; Clark v. WUmot (1841), 1 Y. & C. 
Ch. Cap. 53 ; Pickering v. Ely (Bp.) (1843), 2 Y. & C. Ch. 
Cas. 249 ; Sussex Peerage Case (1844), 11 Cl. & Fin. 85 ; 
Doe d. Padwlck v. Skinner (1848), 3 Exch. 84 ; Doe d. 
Padwiok v. Wittcomb (1851), 6 Exob. 601; R. v. St. 
Mary, Warwick (1853), 1 E. & B. 816 ; Edle v. Klngsford 
(1854), 14 C. B. 759 ; Sturla v. Freocla (1880), 5 App. Cas. 
623 ; Mellor v. Walmesley, (1905) 2 Ch. 164 ; Mlwser v. 
Donne, (1905) 2 Ch. 638. As to (2) Confd. R. v. “ 
(1837), 7 C. & P. 720. Reid. Ray v. Jones (1836), 2 
220 ; MiUs v. MiUs (1920), 36 T. L. R. 772. 

876. .] — Poole v. Dicas, No. 818, ante. 

370, I — To make an entry in a banker’s 

book, in the handwriting of a person deceased, 
evidence, it must be proved not only to have been 
made in the regular course of business, but to have 
been made at the time it bears date or imme- 
diately after, — Ray v. Jones (1836), 2 Gale, 220. 

877. ,] — Doe d. Padwick v. Skinner, No. 

824, anie. 

878. .] — TuRNEit V. Hutchinson, No. 852, 

ante. 

879 . .] — Polini V. Gray, Sturla r. 

Freccia, No. 819, ante. 

880. ,] — Mercer v. Denne, No. 820, ante. 

881. Entry not contemporaneous — Over a hun- 
dred years old.] — Lauderdale Peerage, No. 913, 
post. 

882. Degree of contemporaneity — Entry in 
ship’s log two days after collision.] — (1) Entries 
made in the ship’s log by the mate of a vessel 


PART II. SECT. 6, SUB-SECt. 3.— 
D. (b) V. 

o. Admission of mistake by land 
surveyor,] — A land surveyor was called 
upon by the Surveyor-General to 
explain an overlapping in the diagrams 
of two forms whioh he had surveyed 
several years before. He thereupon 
admitted that he had made a mistake 
in his calculations. The surveyor 
being deceased : — Ueld : his adxulssion 
was admissible in evidence as being 
a declaration by a deceased person 
fid the discharge of his professional 
duty. — ^M urray v. Oppkrman (1904), 
T. a 965.— S. AF. 

PART n. SECT. 6, SUB-SECT. 3.- 
D. (b) Vi. 

p. Entry by sheriff,] — A memo- 
randum or on£ry in a book in the oifice 


of a sheriff in the handwriting of the 
deputy sheriff, purporting to be an 
entry of the receipt of a certain writ 
by the sheriff, admitted in evidence, 
subioct to objection, the sheriff & the 
then deputy sheriff being dead, & the 
existing deputy sheriff having proved 
the handwriting & the place from whioh 
the book was produced. — W ardbopb 
V. Canadian Pacific Ry. Co. (1884), 
7 O. K. 321.— CAN. 


PART II. SECT. 6, SUB-SECT. 3.— E. 

873 i. General rate.)— The father 
being dead ooutemporaneous state- 
ments & acts, Sc subsequent statements 
made by him against his interest are 
evidence to show what his real Inten- 
tion was in purchasing property in the 
names of hie sons, — L b Lbuno Shi v. 
Lo LiM YBtTK (1912), 8 Hong Kong 
L. R. 66.— HONQ KONG. 


878 ii. .) — Upon the question of 

the legitimacy of one £. H. an entry, 
dated in 1804, in the Roman Catholic 
registry of marriages Sc baptisms of a 
parish was offered in evidence of the 
baptism of the said £. H., In whioh 
she was described as the child of J. H. 
Sc H. his wife, signed by a clergyman 
who was proved to be deceased, & to 
have been the Roman Cathollo curate 
of the parish. Evidence was also 
given that it was the duty of the clergy- 
man, when baptising, to make an entry 
of the baptism. Sc to add a statement 
showing whether or not the child 
was bom in lawful wedlock ; — Held : 
the entry was Inadmissible because it 
was not contemporaneous, & because 
there was no evidence to show that the 
curate officiated at, or had personal 
bmowledge of, the marriage. — Ryan v. 
Ring, Laknbn, Intbrvjsnient (1889), 
25 L. R, Ir. 184.— IR. 
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relative to a collision ^ signed by him & the cap- 
tain nearly two days alter the collision, cannot be 
used as evidence on behalf of the ship in which 
they were made, after the decease of the persons 
Sc siting them. (2) Depositions made by 
peisons on lx)ard a shm relative to a collision 
cannot, even after the decease of the deponents, 
be used as evidence on behalf of that ship at the 
trial. 

(3) When such evidence as this, where the party 
who furnished it is dead, is admitted, it must be 
evidence which relates to an act done by himself 
& not by others. We all know, as a matter of 
common knowledge in these proceedings, that it 
is the duty of the mate to enter not only what 
manoeuvres are executed on board his ship Sc the 
navigation of his vessel, but to state what the 
cause of the collision was, Sc whether it was in 
consequence of the manoeuvres Sc navigation of 
the other ship (Phillimore, J.). 

(4) Neither do I think that the entry can be 
considered as contemporaneous ; also it was in 
the interest of the party who made it ; Sc the 
authorities point to this — that when such evidence 
is admitted it must relate to acts done by the 

g jrson who makes the entry & not by others. 

ut the mate must enter, not only manoeuvres for 
his own ship, but also the consequences of the 
manoeuvres Sc navigation of the other ship. These 
different sets of facts are so inextricably mixed 
up that it is very difficult, if not impossible, to 
separate them. I therefore for these reasons 
reject this evidence (Phillimorb, J.). — The 
Henry Coxon (1878), 3 P. D. 166 ; 47 L. J. P. 83 ; 
38 L. T. 819 ; 4 Asp. M. L. C. 18 ; aiib nom. The 
Harry Ooxon, 27 W. R. 263. 

AnnotaHon : — As to (3) Refd. Ward v. Pitt, [1913] 2 K. B. 
130. 

— Report made a month after survey.] 

— On a motion by a shareholder to rectify the 
register of members of a co. by removing the name 
of appct. therefrom on the ground of misrepre- 
sentations in the prospectus of the co., appct. 
tendered as evidence of untruths in the prospectus 
a report which had been made by an agent of the 
co. who was employed by the directors to inspect 
Sc report to them on the estates which had been 
acquired by the co. Objection was taken to the 
admissibility of the report as evidence because the 
same was made one month after the inspection 
had taken place, the agent having been lying half 
that time imconscious in a hospital. He had died 
shortly before the motion came on for hearing : — 
Held : a document could not be admitted as 
evidence after the death of the writer, even though 
made in the course of his duty, unless it was con- 
temporaneous ; Sc in the present case the report 
in question came within that well-established rule. 
— M Djambi (Sumatra) Rubber Estates, Ltd. 
(1912), 107 L. T. 631 ; 29 T. L. R. 28 ; 67 Sol. Jo. 
43, C. A. 

884. Presumption of contemporaneity.] — In an 

action for railway calls, pltf. proved that it was 
the course of business for C., a clerk, to fill up 
printed notices of the calls Sc direct them to the 
shareholders, & then to put the notices into a 
basket ; Sc it was the practice for another clerk 
to post the letters which were in the basket, 
which he had done on this occasion. O. was dead, 
but a list of shareholders, containing the name of 
deft., was produced in his handwriting, Sc endorsed 


by him, “ Letters sent out.” O. had received in- 
structions to make out such list, Sc had been seen 
fUIing up & directing the notices, with such a list 
before him : — Held : the list so endorsed was ad- 
missible as evidence that notice of the call had 
been sent to deft., notwithstanding it was not 
distinctly shown when the endorsement was made. 
— Eastern Union Ry. Co. v. Symonds (1850), 5 
Exch. 237 ; 6 Ry. & Can. Cas. 678 ; 19 L. J. Ex. 
287 ; 16 L. T. O. S. 281 ; 165 E. R. 101. 

gg 5 . Entry In solicitor’s diary.] — E sch v. 

Nelson, No. 860, ante, 

F, Interest in Misstatement, 

886. General rule.] — M arks v, LAHEk, No. 
846, ante, 

887. ;] — PoLiNi V, Gray, Sturla v, 

Fhecoia, No. 819, ante, 

888. Entry by mate in ship’s log — Details of 
collision.] — T he Henry Coxon, No. 882, ante, 

Q, For What Purposes Receivable, 

889. To charge strangers — Entry by clerk — 
Evidence against sureties.] — In an action upon a 
bond given to bankers, conditioned for the fidelity 
of a clerk, entries of the receipts of sums of money 
made by the clerk in books kept by him in the 
discharge of his duty as clerk, are, after his death, 
evidence against his sureties of the fact of the 
receipt of the money. — Whitnash v, George 
(1828), 8 B. & C. 656 ; 108 E. R. 1149 ; sub nom, 
Whitmarsh V, Gbnds, Dan. & LI. 171 ; 3 Man. Sc 
Ry. K, B. 42 ; 7 L. J. O. S. K. B. 67. 

Annotation: — Coxisd. Middleton v. Melton (1829), 10 B. & 

O. 317. 

890. As evidence of collateral facts — Certlffoate 
of Chief Rabbi as to circumcision — Whether evidence 
of date of birth.] — D avis v, Lloyd, No. 759, ante. 

Stated In declaration .]^ — See Nos. 284-286, 

288, 726, 854, 882, ante. 


Sub-sect. 4. — As to Public or General Rights. 

A, In General, 

891. Whether receivable as evidence of reputa- 
tion — If referring to public rights.] — Declarations 
by deceased parishioners, who were tithepayers, & 
therefore interested, are admissible as evidence of 
reputation in support of a parochial modus, set up 
in defence to an action by a rector for not setting 
out tithes. But the judge has a right to leave 
such evidence to the jury, with his own impres- 
sions on its weight. — Deacle v, Hancock (1824), 
Wae, 85 ; 13 Price, 226 ; 148 E. R. 37. 

Annotation : — Befd. Davies v. Morgan (1831), 1 Or. & J. 587. 

892. .] — Lonsdale v, Heaton, No. 

1003, post. 

g93, .] — Fowke v, Berington, No. 

995, post. 

See, generally y Sub-sect. 5, post, 

894. In respect of what rights — Rights claimed 
by prescription.] — Berkeley Peerage Cask, No. 
447, arde, 

g 95 . Right of common.] — Berkeley 

Peerage Case, No. 447, ante, 

g 96 . Extent of waste of manor — Declara- 

tion by lord of manor.] — Crease v, Barrett, No. 
724, ante, 

g 97 , Declaration by copyholders.] — 


PART II. sect. 6, SUB-SECT. 8.— Q. 

C. To promt amount of dower fixed 
— lUpister of marriaoes kepi by JaUmad. 1 
— register of manlagos kept by the 


Istahady since deceased, who celebrated 
this marrhkge, in which roister was 
entered the amount of the dower ; — 
Held : admisslbie Sc relevant, as evi- 
dence of the sum fixed, being an entry 


In a book kept in the discharge of duty 
within Evidence Act, 1872, s. 32 (2).-- 
Zakbbi Bkgum V, Sakina Bboum 
(1892), L. R. 19 Ind. App. 167 ; I, L. R. 
19 Oalo. 689.— IND. 

I 2 
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Evidence. 


Sect, 5. — Staiementa by deceased persons : Sub-sect, 
^ B, ; svb-sect, 6, A,] 

Duhhaven (Lord) v, Llewellyn, No. 1026, 
post. 

898. Right of free warren claimed by all 

copyholders.] — (1) Keputation is admissible evi- 
dence of a claim of free warren, by prescription, 
over an entire manor. Therefore, a private act 
for the inclosure of common lands within the 
manor, in which the interest of copyholders 
appeared by the recital, & which contained a pro- 
viso expressly saving the rights of the lord to free 
warren in the manor, in as ample a manner as the 
lord had theretofore enjoyed it, is admissible 
evidence to prove the right as against a copyholder. 

(2) On the same ground, the declarations of 
deceased copyholders as to the existence of the 
franchise over all the copyholds, is admissible for 
the like purpose. — Carnarvon (Earl) v, Ville- 
Bois (1844), 13 M. & W. 313 ; 14 L. J. Ex. 233 ; 
153 E. li. 130. 

Annotations: — As to (1) Reid* 11. v. Bedfordshire (1S55), 4 

E. & B. 535. As to (2) Reid. Doe d. WUliam IV. v, 

lloberts (1844), 13 M. & W. 520. 

899. Case stated for opinion of counsel.] — 

Carr v, Mostyn, No. 800, ante, 

900. Whether church parish church.] — 

Fowke V, Berington, No. 096, post, 

Proof of boundaries .] — See Boundaries, 

Vol. VII., pp. 322, 323. 

Proof of custom .] — See Custom & Usages, 

Vol. XVII., p. 20, Nos. 206, 207. 

001. Right must be ciaimed as pubiic right — 
Highway.] — In an action of trespass quare clausum 
fregity deft., in order to prove that there was a 
public highway across the locus in quoy put in 
evidence a copy of a map made by order of a 
former lord of the manor of which the land in 
question formed part : — Held : the map was not 
admissible as amounting to a declaration by a 
deceased person as to public right ; inasmuch as, 
first, the map, if a declaration at all, was a declara- 
tion only as to the matter in respect of which it 
had been used, viz., the defining of the copyholds ; 
&>y secondly, the map itself did not describe the 
road as a highway. — Pipe v, Fulcher (1858), 1 
E. & E. Ill ; 28 L. J. Q. B. 12 ; 32 L. T. O. 8. 
106 ; 5 Jut. N. S. 146 ; 7 W. R. 19 ; 120 E. R. 850. 
Annotalions : — Distd. Vyner v. Wirral R. D. C. (1909), 73 

J. P. 242. Consd. A.-G. V, Horner (No. 2), 11913] 2 Ch. 

140 ; Fowko v. Berington, [1914] 2 Ch. 308, 

902 , .] — On an appeal against an 

order of justices refusing to alter a provisional 
apportionment made under Private Street Works 
Act, 1802 (c. 67), quarter sessions refused to admit 
ceriiiin old maps which were tendered as evidence 
to show that the road in question was a highway 
repairable by the inhabitants at large ; — Held : 
the maps were admissible if they tended to show 
that the road in question was a highway repairable 
by the inhabitants at large & if there was evidence 
that they were made by persons who had com- 
petent means of knowledge as to the facts. — 
Vyner v, Wirral Rural District Council 
(1909), 73 J. P. 242 ; 7 L. G. R. 628, D. C. 

Annotations: — Consd. A.-G. v. Horner (No. 2), 11913) 2 Ch. 

140. Mentd. Cabab6 r. Walton -upon -Thames U. D. C. 

(1912), 107 L. T. 159. 

90S. Competency of declarant — Justices — As to 
boundaries of hundred.] — In an action against the 
hundred of B., for the felonious demolition of 
Nottingham Castle by rioters, pltf. produced in 
evidence certain orders made by the justices at 
the quarter sessions for the county, in which the 
castle was described as being in that hundred. 
No proof was given that the justices who made 
those orders were residents in the county ; — 


Held : the orders were admissible as evidence of 
reputation, for that the justices, from the nature 
of their office, must be presumed cognisant of 
the subject. — Newcastle (Duke) v, Broxtowb 
Hundred (1832), 4 B. & Ad. 273 ; 1 Nev. & 
M. K. B. 698 ; 1 Nev. & M. M. C. 607 ; 2 L. J. M. C. 
47 ; 110 E. R. 458. 

Annotations: — Consd. Mercer v. Denne, (1905) 2 Ch. 533. 
Reid. Crease v. Barrett (1835), 1 O. M. & R. 919 : Dun- 
raven V, Llewellyn (1850), 15 Q. B. 791 ; Shedden v, 
Patrick (1860), 2 Sw. & Tr. 170 ; Evan v, Merthyr Tydvil 
II. D. C. (1898), 79 L. T. 678. Mentd. Hadley v. Baxeu- 
dale (1854), 23 L. T. O. S. 69 ; Yates v. Diinster (1855), 
11 Exoh. 15 ; Joyner v. Weeks, [1891] 2 Q. B. 31 ; Wed- 
nesbury Corpn. r. Lodge Holes Colliery Co., [1907] 1 
K. B. 78. 

Copyholders — As to custom of manor.] — 

See Copyholds, Vol. XIII., p. 28, Nos. 248, 249. 
Person making map or siurvey.] — See Nos. 

3230, 3231, post. 

As to reputation.] — See Sect. 6 , sub-sect. 

1, post, 

904. Effect of interest of declarant.] — A former 
owner of the demesne of a manor had made the 
following entry in a private manuscript volume, 
“ About 1763, soon after I came to the estate, I 
called it at three or four churches that there was 
no road through the demesne but to the Hall, & 
the mill & the tenants above wall to church, 
which I hope will be remembered for the good of 
the family ” : — Held : this memorandum was not 
admissible in evidence on behalf of the present 
owner. 

A person cannot by a declaration make evidence 
to bo used for himself or for his successors after 
his decease. If this be a declaration at all, it was 
made by a person whose mind could not be free 
from bias ; & I am not aware that any case is to 
be found in which the declaration of a deceased 
person, obviously for his own interest, has been 
received in evidence (Joyce, J.). — Brocklbbank 
V, Thompson, [1903] 2 Ch. 344 ; 72 L. J. Ch. 626 ; 
89 L. T. 209 ; 18 T. L. R. 285. 

Annotation Mentd. Derry v. Sanders, [1919] 1 K, B. 223. 

905. Must be ante litem motam.] — Berkeley 
Peerage Case, No. 447, ante, 

900 , What constitutes Ms mota.] — Shed- 

den V, A.-G., No. 938, post, 

907 . Whether declaration in former 

suit on different point — Different custom of same 
manor.] — In an action by a copyholder against the 
lord of a manor for a false return to a mandamusy 
in which mandamus a custom was set forth in 
respect of copyholds granted for two lives, that 
the surviving life should renew, paying to the lord 
such fine as should be set by the homage, to be 
equal to two years’ improved value, & not guilty 
pleaded, depositions made in an ancient, suit, 
instituted against a former lord of the manor by 
a person who claimed to be admitted to a copyhold 
for lives, upon a custom for any copyhold tenant 
for life or lives to change or fill up his lives, paying 
to the lord a reasonable fine to be set by the 
or his steward, & which depositions were made by 
witnesses on behalf of the said copyholder, were 
held to be admissible evidence for the lord, as 
depositions of persons called on behalf of a person 
standing in pari jure with the now copyholder, 
although it was not proved that the persons making 
such depositions were copyholders, but it appeared 
only from ttie depositions themselves, that they 
were such or were persons acquainted with the 
customs of the manor ; &> their depositions, sup- 
posing them to be only admissible as decimations 
of persons deceased, were not inadmissible on 
account of their being made post litem motamy 
because the same custom was not in controversy 
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in the former suit as in the present. — Freeman v, 
Phiixipps (1816), 4 M. &; S. 486 ; 105 E. R. 914 


AnnotaHims: — Ajpld. Ward v. Pomfret (1832), 5 Sim. 475. 
Oonld* Ge© ward (1857), 7 E. & B. 609. Befd. Evans 
in Taylor (1838), 7 Ad. & El. 617 ; Shedden v. Patrick 
( 1860 ), 2 Sw. & Tr. 170 ; Evans r. Merthyr Tydvil U. D, C. 
(1898), 79 L. T. 678. 

CorYvpare No. 447, ante ; Nos. 906-972, 


B, Evidence of RepiUaiion, 
See Sect. 6, sub-sect. 1, C., post. 


Sub-sect. 5. — Declarations as to Pedigree. 

A, In General, 

008. General rule.] — Berkeley Peerage 
Case, No. 447, ante, 

909. ,1 — Isaac v, Gompertz (1837), Hub- 

back on Evidence of Succession, p. 660. 

910. .] — Discussion of the principles upon 

which hearsay evidence is admissible in cases of 
pedigree. 

Qu. : whether the reasons & grounds upon which 
births & times of births, marriages, deaths, 
legitimacy, consanguinity, etc., are allowed to be 
pioved by hearsay, from proper quarters, in a 
controversy merely genealogical are not applicable 
to declarations made by a deceased person as to 
where his family came from, where he came from, 
or “ of what place ” his father was designated. 

A general rule against allowing particular facts 
or single acts to bo proved by hearsay, which is 
frequently applied in cases of public right, or 
custom, must be considered as extending, though 
probably in a less wide or less ample manner, or 
with more qualifications to cases of pedigree. 

A birth, however, from a single woman, a birth 
from a married woman, a death, a marriage, is a 
particular fact or a single act, which, of course, is 
provable by hearsay, hearsay from a proper 
quarter, on a question of pedigree. &, as I 
apprehended it to be settled that the time abso- 
lutely or relatively of a particular birth may be, 
so I am not aware that the time absolutely or 
relatively of a marriage or death may not be, thus 
proved upon a question of that nature ; but for 
such a purpose is there a solid ground of distinction 
between time & place ? There may be, but I do 
not distinctly perceive it (Knight Bruce, V.-C.). 
— Shields v, Boucher (1847), 1 De G. & Sm. 40 ; 
63 E. R. 962. 

Annotations : — Consd. Haines v. Guthrie (1884), 13 Q. B. D. 

818. Retd. Bauer v. Mitford (1859), 7 W. U. 570. 

911. .] — (1) Hearsay evidence is admissible 

in cases of pedigree, being statements of living 
witnesses as to that which they have heard per- 
sons now deceased say with respect to the pedigree 
of their family ; they being proved aliunde to be 
members of that family by extrinsic evidence. 

(2) Although the ct. will admit hearsay evidence 
in cases of pedigree, it looks at such evidence with 
groat jealousy, the parties giving it being interested 
witnesses ; but discrepancies may go to confirm 
the truth of such statements. — Bauer v, Mitford 
(1869), 7 W. R. 670 ; subsequent proceedings^ 29 
L. J. Ch. 268. 

912. .] — The declaration of deceased 

members of a family, though admissible in cases 
of pedigree, as evidence to prove pedigree, are not 


admissible to prove the facts which constitute a 
pedigree, such as birth, death, or marriage, where 
the case is not one of pedigree. 

In an action for goods sold, an affidavit made by 
the deceased father of deft, in another action, to 
which pltf. was not a party, stating deft.’s age, was 
given m evidence to support the defence of in- 
fancy : — Held : the evidence was wrongly ad- 
mitted. — H aines v, Guthrie (1884), 13 Q. B. D. 
818 ; 63 L. J. Q. B. 621 ; 51 L. T- 645 ; 48 J. P. 
766 ; 33 W. R. 99, C. A. 

Annotations : — Refd. He Turner, Glenister v. Hardlngr (1885), 

29 Ch. D. 985 ; Mahomed Syedol Arlffln v, Yeoh Ool 

Gaxk. [1916] 2 A. C. 575. 

913. Admissible if not prim& facie untrue 

or biassed.] — (1) By the law of Scotland state- 
ments of a deceased person in relation to facts, 
which must presumably have been within his 
personal knowledge, & to which if alive, he could 
have been examined as a witness, may after his 
death be received as secondary evidence through 
the medium of writing, or through the medium of 
a living person who heard the statement. Where, 
therefore, a member of the family writes a note 
in a manuscript book to the effect that he has sent 
original letters to a certain person, & they cannot 
be found, the copies of such letters, the hand- 
writing, & that the copies were from original 
letters being proved, the note, & the copies of the 
letters, are evidence of the truth of the statements 
within the writer’s personal knowledge, So ^pear- 
ing to be so by the letters themselves. (2) So also 
a statement, whether oral or written, is not vitiated 
if made with a purpose, where the object was an 
obvious & legitimate one one supporting & not 
discrediting the presumption of truth. But the 
statement of a deceased person is not admissible 
as evidence when its terms, or the circumstances 
in which it was made are such as to beget a 
reasonable suspicion either that the statement 
was not in accordance with the truth or that it 
was a coloured or one-sided version of the truth ; 
& this rule should be applied with greater strict- 
ness in criminal cases. (3) A minute of date of 
1749, from an original unsigned minute book, 
produced from the proper custody & kept in 
accordance with a charter of a society, is admis- 
sible evidence. 

(4) A memorandum in a register of a church by 
its deceased rector made about 108 years ago, 
though not a contemporaneous entry made in the 
regular course of the register is admissible as 
evidence, & goes to prove that the rector did the 
things stated in the memorandum. — L auderdale 
Peerage (1885), 10 App. Cas. 692, H. L. 
Annotations: — As to (2) Refd. Lovat Peerage (1885), 10 

App. Gas. 763. Oenerally^ Mentd. Wlnans v, A.-G., 

(1904) A. C. 287 ; Casdagli v. Gaadagll, [1919) A. C. 145. 

914. Ordinary rule of evidence relaxed.] — • 

The law has, in questions of pedigree, relaxed the 
rules of evidence applicable to the investigation 
of all other questions, & has admitted much looser 
evidence in such cases, such evidence as would be 
excluded in other instances (Dr. Lushington). — 
Maule V, Mounsey (1844), 1 Rob. Eccl. 40 ; 8 
Jur. 860 ; 163 E. R. 968. 

915. Application of rule — Proof of age.] — 
Sentble : in a pedigree case, statements contained 
in monument^ inscriptions, & hearsay declara- 
tions made by a deceased relative, are competent 


PART II. SECT. 6, SUB-SECT. 6.— A. 

908 i. Oe7itralrule.\ — DeolaratlonB by 
A., a deceased person, proved to belong 
to the family of B. as to B.^s relation- 
X., ore not admissible unless 
there Is some evidence aliunde that A. 
la of the family of X . — Re Osmand, 


Bennett v. Booty, [1907] V. L. R. 
67.— AUS. 

908 il. .] — Hearsay evidence 

though to be received with caution 
is not inadmissible in questions of 
pedigree, & by the Mahomedan law 
is held to be good respecting death. 


descent, & marriage. — Q hurreeh Hos- 

8EIN CHOWDHRY V. USBEMONNISSA 
Khatoon (1862), 1 Hay, 528. — IND. 

916 1. Application of rule — Proof of 
age ,] — For tne purpose of the decision 
of a question of Umitation, it was 
necessary to prove the date of pltf.'s 
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Evidence, 


Sect* 6 . — Staiemenia hy deceased persona : Stth-sed. 
5, A. dh B,] 

evidcsnoe to prove the respective ages of the persons 
to whom they refer, as well as the fact of their 
relationship to each other. — Kidney v. Cockbubn 
(1831), 2 Buss. & M. 167 ; 39 E. R. 358, L. C. 
AnnoUUions : — Oonsd. Haines r. Guthrie (1884), 13 Q. B. D. 
818. Beid. FIgg V. Wedderbume (1841). li L. J. Q. B. 
46 ; Shields u. Boucher (1847), 1 Be G. & Sra. 40. 

916. Proof of relationship.] — Kidney v, 

OocKBURN, No. 915, ante* 

917. Fact of relationship with persons 

residing in particular place.] — In a question of 
pedi^ee, when it is important to show that the 
family had relatives living at a particular place, 
evidence may be given of declarations oy a 
deceased member of the family, that “ he was 
going to visit his relatives at that place.’* — R ish- 
TON V. Nesbitt (1844), 2 Mood. & R. 554, N. P. 
Annotation Refd. Shields v. Boucher (1847), 1 Do G. & Sm. 

40. 

918. Proof of identity.] — Hood v, 

Beauchamp (Lady) (1836), Hubback on Evidence 
of Succession, p. 468. 

Annotation : — Refd. Shields r. Boucher (1847), 1 De G. & Sm. 
40. 


919 . ,] — Hearsay declarations on a 

question of pedigree are admissible to prove the 
identity of the party. — R. v* St. Mildred’s, 
Canterbury (1838), 2 Jur. 46. 

920. .] — In pedigree, hearsay evi- 

dence of an ancestor’s trade not receivable ; hear- 
say evidence to identify the person meant may do, 
but a limit to hearsay evidence must be put 
somewhere. — Eggleton v* Egglbton (1843), 1 
L. T. O. S. 529. 

921 . Trade of ancestor.] — Hood v. 

Beauchamp (Lady) (1830), cited in Hubback’s 
Evidence on Succession, at p. 408. 

Annotation : — ^Refd. Shields v. Boucher (1847), 1 Do Q. & Sm. 

40, 

922. .] — Eggleton v. Eggle- 

ton, No. 920, ante. 

923. Relationship of persons known to 

declarant.] — Demandant offered in evidence a 
Welsh pedigree. At the foot of the pedigree was 
the following memorandum : “ Collected from 

parish registers, wills, monumental inscriptions, 
family records, & history, this account is now 

g resented as correct & as confirming the tradition 
anded down from one generation to another to 
T. L., Esq., of C. G., this 4th July 1733 by his 
loving kinsman, etc. W. L.” The signature was 


proved to correspond with that to the will of W. L., 
one of the ancestors of demandant. On the back 
oJf the document was indorsed s “ A true account 
of my family & origin, T. L. O. G.” This document 
was found by the person who produced it, fifty 
jrears ago, amongst the papers of the C. G. family, 
in a drawer in the mansion-house of the 0. G. 
estate, which had devolved upon him, & the 
witness proved the indorsement to be in the hand- 
writing of T. L. of C. G. : — Held : the document 
was admissible to show the relationship of those 
persons who were described by the framer of the 
pedigree as living, & who might be presumed to 
be personally known to him. — Davies v. Lowndes 
(1843), 6 Man. &: G. 471 ; 7 Scott, N. R. 141 ; 12 
L. J. Ex. 500 ; 134 E. R. 978, Ex. Ch. 

Annotaitons : — RMd. Shields v. Boucher (1847), 1 De G. & 

Sm. 40; Hammond v. Bradstreet (1854), 10 Exoh. 390, 

Mentd. Davies v. Lowndes (1844), 8 Scott, N. R. 639; 

Doe d. Cadwalader v. Price (1847). 16 M. &; W. 603 ; 

Potez V. Glossop (1848), 2 Exon. 191. 

924. Declaration as to original domicil of 

family or parent.] — Shields v. Boucher, No. 910, 
ante. 

925. Place of happening of event.] — 

Shields v. Boucher, No. 910, ante. 

926. Proof of death.] — A. & B. were 

married in 1806, & C., their daughter, was bom in 
1811. A. Sd B. were dead, & there was evidence 
that, after the birth of C., B. had stated that she 
had had a son, who was older than 0., & had died 
before the birth of the latter. The Christian name 
of the son could not be ascertained, & there was 
no other evidence of his birth or death : — Held : 
B.’s statements wore admissible as a declaration 
by a deceased person on a question of pedigree. — 
In the Goods of Thompson (1887), 12 P. D. 100 ; 
66 L. J, P. 46 ; 67 L. T. 373 ; 35 W- R 384 ; 3 
T. L. R. 278. 

927. Corroboration of declaration of Ille- 

gitimacy.] — P. died intestate, & the Crown claimed 
his property on the ground that he was illegitimate. 
The evidence which it relied on to prove illegiti- 
macy was declarations made & letters written by 
P. whilst alive asserting his own illegitimacy, 
absence of proof that the man whom P.’s next of 
kin asserted to be P.’s legitimate father was alive 
at the date of P.’s conception, & family tradition 
&; admissions by the next of kin now claiming the 
property ; — Held : family tradition was admissible 
to corroborate P.’s declaration as to his own 
illegitimacy . — Re Pbrton, Pearson v. A.-G. 
(1886), 53 L. T. 707 ; 1 T. L. R. 655. 


birth. Pltf. & one of his w’ltnesses 
each spoke to statomonts made to 
them by relatives of pltfs., who were 
sinoo deceased, relating to the date of 
pltf.’fl birth ; — Held : such statements 
were admissible In ovldonoo under 
Evidence Act, s. 32 (5), — Ram Ohan- 
pha Dutt V. Jogbswar Narain Deo 
(1893), I. L. R. 20 Calc. 758.~IND. 

916 11. .1 — A statement as 

to pltf. *8 age, made by his sister, was 
admissible in evidence after her decease, 
under Evidence Act, s. 32 (5), the date 
of birth being the commencement of 
a relationship by blood, therefore 
relating to the existence of such 
relationship within scot. — Oriental 
Government Skourity Life Assur- 
ance Oo. V. Narasimiia Chari (1901), 
I. L, R. 25 Mad. 183.— IND. 

916 1. Proof of relationship .) — 

The dooleuration of a deceased mother 
is admissible evidence of the legiti- 
macy of her child, where the inQuiry 
is as to who are the next of kUi to such 
ohlld.—Hc Fonsbea (1903), 28 V. L. R. 
728.-— AUS. 

916 ii. .] — Declarations 

made by deceased mother of pJtf., in 
the hearing of pltf. 6c of pltf.*s son, as 


to the marriage of pltf.’s parents, 
received in evidence to prove pltf.’s 
pedigree.— Walker v. Murray (1884), 
5 O. II. 638.— CAN. 

®1® iih .] — In proof of the 

oolebratlon of a marriage evidence 
was given that the husband, who had 
gone from this prbvlnce to British 
Columbia, had gone through the 
ceremony of marriage according to the 
Indian custom with an Indian woman, 
ho paying $20 to her father ; 6c that 
after the marriage they cohabited & 
lived together as man oc wife, & were 
recognised by the Indians as such up 
to the time of the wife’s death, prior to 
1879, the giving of presents & cohabita- 
tion being regarded by the tribe as 
constituting a marriage. The issue of 
the union were two children, a 
daughter 6c another child who died. 
About 1879, the husband returned to 
this province bringing the daughter 
with him. Evidence was edso given of 
declarations made by the husband on 
his return that he had been legally 
married in the same maimer as he 
would have been had the marriage 
taken place here, & that the daughter 
was his legitimate child; Sc that he 


had brought her up as such : — Held : 
apart from the Indian marriage, there 
was evidence from which a legal 
marriage according to the recognised 
form amon^t Christians could be 
presumed, & the daughter was his 
le^timate child 8c ‘Megol heir.” — 
Robb v. Robb (1891), 29 O, R. 591. — 
-CAN. 


916 iv. .] — Evidence Act, 

1872, a. 32 (5), does not apply to state- 
ments made by interested parties in 
denial, in the course of litigation, of 
pedigrees set up by their opponents.— 
Naraini Euab V. (^HANDi Din (1886), 
I. L. R. 9 All. 467.— IND. * 


table purporting to have been made by 
a person since dead, but which was 
shown to be merely an exhibit binding 
on him for the purposes of a former 
suit ; — Held : inadmissible In evidence, 
having been made without the personal 
knowledge 6c belief which must be 
found or presumed in any admissible 
statement by a deceased person.— 
Jaoatp^ Singh v. Jageshak Baehsh 
Singh (pp2h I. L. B. 25 AU. 148 ; 

27 ; 7 0. W. N. 

209.— IND. 
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Whether admissible to prove facts 

of pedigree In other matters — General rule,] — 

Evidence of the declaration of a deceased parent 
as to the place of birth, or place of baptism, of the 
child, is inadmissible. 

This case was not mthin the exception to the 
general rule of evidence. It was not a question of 
pedigree, but of general identity, ^ that too with 
reference to a copateral fact in the cause (Pabkb, 
J,).— Rider v. Malbon (1830), 8 L. J. O. S. M. O. 
127. 

929. .] — Hainei V. Guthrie, 

No. 912, ante, , 

930. Place of blrth^^ — Question of 

settlement.] — (1) Hearsay evidence of the declara- 
tion of a deceased father as to the place of birth 
of his bastard child is not admissible to prove the 
birth-settlement of such child. 

(2) The controversy was not as in a case of 
pedi^e from what parents the child has derived 
its birth, but in what place an undisputed birth, 
derived from known & acknowledged parents has 
happened (Lord Ellenborough, C.J.). — R. v, 
Ebith (Inhabitants) (1807), 8 East, 539 ; 2 
Bott. 6th ed. 789 ; 103 E. R. 450. 

Annotations: — As to (1) Consd. R. v. Rishworth (1842), 2 

Q. B. 476. Distd. Shields v. Boucher (1847), 1 De G. & 

Sm. 40. Reid. Chambers v. Bernasooni (1834), 4 Tyr. 

531. As to (2) Consd. Haines v. Guthrie (1884), 13 

Q. B. D. 818. Refd. Monkton v. A.-G. (1831), 2 Russ. & 

M. 147 ; R. V, St. Mildred's Canterbury (1838), 2 Jur. 

46 ; Doe d. Jenkins v. Davies (1847), 16 L. J. Q. B. 218. 

Generally, Hentd. Northard v. Pepper (1864), 10 Jur. N. S. 

1077. 

931. Or baptism.] — Rider v, 

Malbon, No. 928, ante. 

982. Fact of death — Of cestui que 

vie.] — In an action for use & occupation by the 
reversioner, against a person who had been tenant 
for years, determinable on three lives ; a register 
of burials of a Wesleyan chapel, is not admissible 
to prove the death of one of the cestuia que vie ; nor 
is the evidence of a witness who heard in the family 
that another of the cestuia que vie was dead. — 
Whittuck V. Waters (1830), 4 C. & P. 375, N. P. 
Annotations: — Retd. Haines v. Guthrie (1884), 13 Q. B. D. 

8:^8 ; lit Woodward, Kenway v. Kidd (1913), 82 L. J. Ch. 

933, Age — Plea of infancy.] — Qu. : 

whether, to support a plea of infancy, declarations 
by deft.’s father, since deceased, as to his son’s 
age, are admissible in evidence. — h^GG v. Wedder- 
BURNE (1841), 11 L. J. Q. B. 45 ; 6 Jur. 218. 
Annotation : — Consd. Haines v. Guthrie (1884), 13 Q. B. D. 


934. Dying declaration.] — In the proof of a 
pedi^e, the dying declarations of A., as to the 
relationsdiip of the lessor of pltf . to the person last 
seised, are not receivable in evidence. — Dob d. 
Sutton v, Ridgway (1820), 4 B. & Aid. 53 ; 106 
E. R. 858. 

Annotation: — Refd. Stobart v, Dryden (1836), 1 M. & W, 

61 5. 

Evidence in peerage cases.] — See Peerages 
Dignities. 

B, Competency of DecXarant and WUneaa, 

935. General rule.] — Qualification as to evi- 
dence of tradition, even upon pedigree. It must 
be from persons, having such a connection with 
the party, that it is natural & likely, from their 
domestic habits, that they are speaking the truth, 
& could not be mistaken. Upon that principle 
descriptions in wills, monuments, bibles, etc., are 
admitted. — ^Whttelockb v. Baker (1807), 13 
Ves. 610 ; 33 E. R. 385, L. 0. 

Annotations: — Consd. Berkeley Peerage Case (181U»*4 

Camp. 401 ; Johnson v. Lawson (1824), 2 Bing. 86. Refd. 

Monkton v. A.-G. (1831), 2 Russ. & M. 147 ,* Slaney v, 

Wade (1836), 7 81m. 695 ; Shields v, Boucher (1846), 1 

De G. & Sm. 40 ; Haines v, Guthrie (1884), 13 Q. B. D. 

818. 

936. Whether relationship necessary.] — 

(1) Declarations, in pedigree cases, can only be 
received when made by persons related to the 
family. 

(2) Traditionary evidence by Roman Catholic 
priests in Ireland, as to legitimacy of parties, re- 
jected.— Casey v. O’Shaunessy (1843), 7 Jur. 1140. 

937. .] — T., being already married 

to W., married another woman, by whom he had 
children, one of whom was deft. Deft, was called 
to prove declarations hy the deceased T. with 
respect to the first marriage, for the purpose of 
showing that it was invalid. No proof indepen- 
dent of the declaration itself was given of relation- 
ship between T. & deft, : — Held : the declaration 
was therefore inadmissible, & perhaps the evidence 
would be inadmissible on the ground that the 
declaration was by a person whose mind would not 
be free from bias, it being manifestly for the 
interest of the deceased to disavow his first mar- 
riage. — Plant v. Taylor (1861), 7 H. & N. 211 ; 
31 L. J. Ex. 289 ; 5 L. T. 318 ; 8 Jur. N. S. 140 ; 
158 E. R. 453. 

Annatations : — Consd. Haines v, Guthrie (1884), 13 Q. B. D. 

818. Refd. Brooklebank v, Thompson, [1903] 2 Ch. 344. 

Mentd. Owen v. Owen (1864), 11 L. T. 137. 

938. Question of competency for Judge — ^Though 


983 i. Whether admissible to 

prove facts of pedigree in other matters — • 
Age — Plea of infancy,}— In a suit on 
a promissory note, to which the only 
deienco was minority, a statement 
made by deft, 's father, who died before 
proceedings by way of suit liad been 
contemplated, to a witness as to the 
age of his son : — Held : inadmissible 
as evidence of the age of deft, in sup- 
port of his defence. — Bipin Behary 
Daw V. Sreedam Chundkr Dey 
(1886), 1. L. R. 13 Calc. 42.— IND. 

PART II. SECT. 5, SUB-SECT. 6.— B. 

936 i. General rule — Whether tela- 
lionship necessary ,] — In India, in cases 
of pedigree, the declaration of illegiti- 
mato members of the family Sc also of 
persons who, though not related by 
blood or marriage zo the family, are 
intimately acquainted with its members 
Sc state. Is admissible In evidence after 
the death of the declarant, in the same 
ms^er & to the same extent as those 
of deceased members of the family. — 
Ghurbeeh Hossbin Chowdhry V. 
UsebmonnissaKhatoon (1862), 1 Hay, 
528. — IND. 

-. ] — Evidenoe of com • 


etent witnesses as to their having 
card the names of the ancestors recited 
by members of pltf.'s family on cere- 
monial Sc other occasions : — Held : 
admissible evidence in support of the 
pedigree on wliich pltf. hosed Ms claim. 
Such evidence is not open to criticism 
merely on the grouna that the wit- 
nesses are relatives. The relationsMp 
of a class of witnesses should be con- 
sidered only with the ordinary caution 
with wMch testimony is sifted where 
sympathy with one side is to be taken 
for granted. Sc should not be treated 
as making them interested or unre- 
liable witnesses. The fact that one 
of such persons besides being a relative 
was assisting pltf. in the case. Sc that 
the other witnesses were connected 
with this person by blood or service, 
Is not nec^isarily sufficient ^ound for 
discrediting their evidenoe. — -D bbi Per- 
SHAD Chowdhry v. Radha Chow- 
DHRAIN (1906), I. L. R. 32 Calc. 84 ; 
L. R. 31 Ind. App. 160 ; 9 C. W. N. 
164.— IND, 

986 iii. .) — A document, 

ancient Sc iranuine, purporting to be a 
family pedigree, was produced In 
evidenoe In a mutation ca«e by J. 


The record was brought before the 
civil ct. In a suit in which pltL's 
relationship to H.. the last male owner 
of certain property, was in question. 
J. stated that he bad received the 
pedigree from his grandfather. It 
was not proved who had prepared the 
pedigree : — Held : It was not neces- 
sary to show who had made the state- 
ments mentioned In the pedigree Sc 
it was admissible in evidence under 
Evidence Act, s. 32 (6). — Jahangir 
V. Shroraj Singh (1915), I. L. R. 37 
All. 600.— IND. 

986 iv. .] — Upon the trial 

of a question of legitimacy, the cer- 
tificate of a clergyman, deceased, as 
to the marriage or the parents, cannot 
be received in evidenoe, nor cau it bo 
considered in the nature of a declara- 
tion in a question of pedigree, the 
clergyman not being a member of the 
famify. — Farrell v. Maguire (1841), 

2 Jebh & S. 639.— IR. 

936 V. .] — A witness who 

deposes to declarations on the subject 
of pedigree need not be himself a 
member of the family. — E ssex (Earl) 
V. HODGSON (1867), 15 W. R. 960.— IR, 
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Sect, 6. — Statements by deceased persons : Svib-secl. 

6, B., C., D. E,\ 

oompetenoy turns on point in issue — Witness 
alleg^ed to be illegitimate.] — Doe d. Jenkins v, 
Davies, No. 80, a^e, 

939. Beiations — Relations by marriage — Hus- 
band.] — (1) In the case of pedigree hearsay evi- 
dence of declarations by the husband as to his 
wife’s legitimacy, admissible, as well as those of 
relations by blood, 

(2) So (upon questions of pedii^ee) engravings 
upon rings are admitted, upon the presumption 
that a person would not wear a ring with an error 
upon it (Lord Erskine, C.). — Vowlbs v. Young 
(1806), 13 Ves. 140 ; 33 E. R. 247, L. C. 

Jnnotaiions : — As to (1) Consd. Johnson v. Lawson (1824), 

2 Bing. 86 ; Doo d. Futter v. llandall (1828h 2 Moo. & P. 

20. Reid. Halnos v. Guthiio (1884). 13 Q. B. D. 818. 

As to (2) ]^fd. l)oe d. Futter v. Kandall (1828), 2 Moo. 8c 

P. 20. 

940. .] — To prove a pedigree, 

the declarations of the husband of one of the family 
are admissible, though ho was not otherwise 
related to the family. — Doe d. Northey v. Harvey 
(1826), Ry. & M. 297, N. P. 

Annotations: — Consd. Doe d. I'utter v. llandall (1828), 2 

Moo. 8c P. 20. Bold. Shrewsbury Peerage (1858), 7 

H. L. Gas. 1. 

941. Wife.] — In a question of pedi- 

gree, declarations of a party connected by marriage 
are receivable in evidence. Therefore, in an 
action of ejectment, declarations by a woman, that 
her first husband used to say that the estate would 
go to F., &, after his death, to his heir, under 
whom the lessor of pltf. claimed : — Held : admis- 
sible in evidence to show the relationship & affinity 
of F. to the lessor of pltf. — Doe d. Futter v. 
Randall (1828), 2 Moo. & P. 20 ; 6 L. J. O. S. 
0. P. 190. 

Annotation : — Retd. Shrew’sbury Peerage (1858), 7 H. L. 

Gas. 1. 


— .1 Xl-lC U.UVXOiXCbflU'lXO VXX Oi 

wife, as to the state of her husband’s family, are 
equally admissible with the declarations of a 
husband as to the state of his wife’s family. This 
admissibility does not extend to statements made 
by the wife’s father. — Shrewsbury Peerage 
(1868), 7 H. L. Cas. 1 ; HE. R, 1, H. L. 
.<4?i?ioto<ion« -Mentd. Berkeley Peerage (1861), 8 H. L. 
Gas. 21 ; Frend v. Buckley (1870), 10 B. k S. 973 ; Sturla 
V. I'reccla (1880), 60 L. J. Ch. 86; LyeU v. Kennedy, 
Keimody v. Lyell (1889), 14 App. Gas. 437. 

843. Wife’s father.] — Shrewsbury 

Peerage, No. 942, ante, 

044 , Relation of one party where relation- 

ship In Issue.] — Where, in a pedigree case, the 
object is to connect A. with C., after proving that 
B., a deceased person, was related to A., it is 
competent to give in evidence declarations by B., 
in which he claimed relationship with C. — 
Monkton V, A.-G. (1831), 2 Buss. <te M. 147 ; 39 
E. B. 260, L. 0. ; affd, sitb nom, Robson v, 
A.-G. (1843), 10 Cl. & Hn. 471, H. L. 


Annotations: — Refd. Slaney v. Wade (1836), 7 Sim. 695 ; 
Davies v. Lowndes (1843), 6 Man. & G. 4n ; Hlahton v, 
Nesbitt (1844), 2 Mood. & R. 654. Msntd. Nye v. Maule 
(1839), 8 Jur. 669 ; Lord Advocate v. Dunglas (1842). 9 
Cl. 8c Fin. 173 ; A.-G. v. Hobson (1848), 11 L. T. O. 8. 
217 ; Musbadee Mahomed Gassum Sherazee v. Meerza 
Ally Mahomed Shoostry (1851), 7 Moo. P. C. C. 382. 


946. Remote relation.] — ^The Committee 

of Privileges of the House of Lords admitted as 
evidence of a claimant’s pedigree statements made 
by his relations, both near & remote. — Lindsay 
Peerage Case (1877), Minutes of Evidence of 
proceedings before Committee for Privileges. 

946. Illegitimate member of family.] — Cooke 

V. Lloyd (1803), Peake’s Law of Evidence App. 
xxviii. 

Annotation : — Comd* Re Perton, Pearson v, A.-G. (1885), 53 
L. T. 707. 

See, generally, Bastardy, Vol. III., p. 308, Nos. 
96-97. 

947. Le^timacy of witness point in 

issue.] — Dob d. Jenkins v , Davies, No. 80, ante. 

948. Persons not related — Solicitor.] — In an 

ejectment between pltf. & deft. S. who was 
attorney in the cause, was admitted to prove what 

W. told him he knew & had heard in regard to the 
pedigree of the family, W. happening to die before 
the trial. — Athol (Duke) v . Ashburnham (Lord) 
(1744), Bull. N. P. 296. 

Annotations : — Consd* Johnson v. Lawson (1824), 2 Biug. 80. 
Reid. Monkton v. A.-G. (1831), 2 Russ. & M. 147. 

949. .] — Re Palmes, Palmes v . R., 

[1901] W. N. 146. 

950. Physician.] — Brown v . Shelley 

(1770), 9 Moore, C. P. 187, n. ; 2 L. J. O. 8. C. P. 
136, n. 

Annotations: — Dbtd. Johnson i>. Lawson (1824), 9 Moore, 
C. P. 183. It would be not only out of all rule, but would 
bo double hearsay, or declarations upon declarations, 
which have never yet been received as evidence, although 
made by members of a family (Best, G.J.). Refd. 11. v. 
Kriswell (1790), 3 Term Rep, 707. 

951 . ,] — Declarations of relations 

evidence of pedigree, but inconclusive without 
showing on what occasion, what led to them, etc. 
Qu, : whether a physician or servant, who attended 
the family, can be admitted as one of the family. — 
Walker v. Wingfield (1812), 18 Ves. 443 ; 34 
E. R. 384, L. C. 

952. Servant.] — Roe d. Bushell v. Gore 

(1763), cited in 2 Bing, at p. 88 ; 2 L. J. O. 8. C. P. 
136, n. ; 130 E. R. 238. 

Annotation: — Dbtd. Johnson v. Lawson (1824), 2 Bing. 86. 
That decision probably conduced to mislead Buller, J. 
(Best, G.J.). 

953. .] — Walker v , Wingfield, No. 

961, ante, 

964. .] — Declarations of servants & 

intimate acquaintances are not admissible evidence 
in questions of pedigree. — Johnson v . Lawson 
(1824), 2 Bing. 86; 9 Moore, C. P. 183; 2 

L. J. O. 8. 0. P. 136 ; 130 E. R. 237. 

Annotation: — Refd. Crease v. Barrett (1836), 1 Cr. M. &. II. 
919. 

955, Acquaintance.] — Roe d. Bushell v . 

Gore (1763), cited in 2 Bing, at p. 88 ; 2 L. J. O. 8. 
C. P. 136, n. ; 130 E. R. 238. 

Annotation : — Dbtd. Johnson v, Lawson (1824), 2 Bing. 86. 

950, Intimate acquaintance.] — Johnson 

V, Lawson, No. 954, ante. 

957, Neighbours dc acquaintances — To 

prove Scottish marriage.] — Hill v . Hibbit, No. 
970, post. 

See, generally. Husband & Wipe. 

968. Roman Catholic priest in Ireland.] — 

Casey v , O’Shaunessy, No. 936, ante. 


•46 i. lUefrUimate member of family. ] 
— Churrkeh Hohsbin Chowdhry V. 
UsEKMONNiesA Khatoon (1862), 1 
Hay, 528.— IND. 

•62 I. Persons not related — Servant, "I 
—A judgment, on a Question as to the 
existence of a relationship, rested 
mainly on a statement recorded in 
prior settlement proceedings as made 
by a person, since deoeas^, who was 
employed therein as muktear by certain 


members of the family : — Held : the 
statement was inadmissible, as It 
appeared that his only means of 
knowledge were from his being 
mstruoted as such muktear, he not 
having been a member of the family, 
nor intimately conneotod with it. nor 
having had any special means of 
knowing Its concerns. — ^SAxoRAi^f Sinoh 
V. Rajan Bahi (1885). L. R. 12 Ind. 
App. 183 ; I. L. k. 12 Calc. 219.— IND, 


•66 i. Intimate acquaintance .^ — 

Churreeh Hosseii^ Chowdhry v. 
Usbemonnissa Khatoon (1862), 1 
Hay, 628.— IND. 

Y, Family priest.} — Evi- 

dence of statements made by a de- 
ceased family priest as to the relation- 
ship of the members of the fapiily may 
be given under Evidence Act, s. 32 (5). 
— Sham Lall Sinoh v, Radha Bibbb 
(1879), 4 C. L. R. 173.— IND. 
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C. Proof of Death of Declarant, 

969. General rule.] — (1) A conversation be- 
tween a connexion of a family & some of the 
members of the family on the subject of a marriage 
supposed to have taken place in that family, 
cannot be given in evidence without previous 
proof that the persons with whom the conversation 
took place are dead. 

(2) A controversy in a family, though not at 
that moment the subject of a suit, constitutes a 
lie sufficient to render inadmissible in evidence a 
letter written on that subject by one of the 
members of the family, & addressed to another 
member of it. — ^Butler v, Mountg arret (1859), 
7 H. L. Cas. 633 ; 11 E. R. 262, H. L. 

Annotations: — Consd. Essex v, Hodsrson (1867), 15 W. R. 

9(i0. Mentd. U. v. Faunln^ (1866), 10 Cox, C. C. 411. 

D, Form of Declaration. 

Inscriptions on tombstones & monuments.] — See 

Part IV., Sect. 14, post. 

960. Inscription on ring.] — Vowles v. Young, 
No. 939, ante, 

961. Description in wills.] — Whitelocke v. 
Baker, No. 935, ante, 

962. Though will cancelled.] — A certain 

paper being found along with other papers relating 
to the private concerns of the person last seized, 
after his death, in a drawer in his house, which 
paper purported to be the wiU of a person answer- 
ing the description of his grandfather, made in 
1738, but which was found cancelled, & no evidence 
was given of its having ever been acted upon, or 
probate of it taken out, is yet evidence of its 
recognition by the party last seized, as the declara- 
tion of his ancestor concerning the state of liis 
family, so as to let in the contents of it for the 
purpose of showing that that ancestor acknow- 
ledged a brother of the name of Thomas to be 
older than another brother of the name of William, 
assuming the jury to be satisfied of the fact, that 
the paper so found was kept there by the person 
last seized, with a knowledge of its contents, & that 


no imposition was practised. — D oe d. Johnson v, 
Pembroke (Earl) (1809), 11 East, 604 ; 103 

E. R. 1098. 

Annotations: — Retd. Pipe v. Fulober (1858), 1 E. & E. 111. 

Mentd. Slaney v. Wade (1836), 7 Sim. 594. 

963 . How proved — Whether by probate.] 

— The probate of a will is not admissible to prove 
declarations of testator as reputation in a question 
of pedigree. — D oe d. Wild v. Ormbrod (1835), 1 
Mood. & R. 460, N. P. 

See^ now^ Court of Probate Act, 1857 (c. 77), 
ss. 62, 64 ; &, generally. Executors. 

964 . Draft will not executed — In testator’s 

handwriting.] — ^Vhere a question of pedigree arises, 
the circumstance that a document, containing 
a relevant declaration by a deceased person is not 
complete for its primary purpose, does not affect 
the admissibility of the declaration. Conse- 
quently, where the question was one as to the 
marriage of A. & B., both deceased : — Held : a 
declaration by A. that B. passed as his wife, con- 
tained in a document in A.’s handwriting which 
purported to be a draft will, was admissible, 
although such draft will had never been executed 
by A . — Re Lambert (1886), 56 L. J. Ch. 122 ; 56 
L T 15 • 3 T. L R. 216. 

Entries in family bibles .] — See Part IV., Sect. 13, 
sub-sect. 5, post. 

Family letters .] — See Part IV., Sect. 13, sub-sect. 
5, post. 

E. Declaration ante litem motam. 

965 . General rule.] — B erkeley Peerage Case, 
No. 447, ante. 

966 . .] — In questions of pedigree, declara- 
tions tending to show the person making them 
entitled to a remainder upon failure of issue of 
the then possessor of an estate : — Held : admissible 
for pltf. claiming under that person, if made ante 
litem motam. — Doe d. Tilman v, Tarver (1824), 
Ry. &M. 141, N. P. 

Annotations : — Consd. Monkton v. A.-G. (1831), 2 Russ. & M. 

147. Reid. Gee v. Ward (1857), 7 E. & B. 509. Mentd. 

Doe d. Mudd v. Siiokermore (i836), 5 Ad. & El. 703 ; 

Fitzwalter Peerage (1843), 10 Cl. & Fin. 193. 


PART II. SECT. 6, SUB-SECT. 6,— C. 

969 i. Oencral rule.] — Before a 
stranger can give evidence of deolara- 
tlonfl as to the pedigree, made by a 
relation of the family, there must he 
shown the death of that relation & 
the fact of his relationship to the 
family, which fact cannot bojbroved by 
his own assertion. — Doe d. Dunlop e. 
Servos (1848), 5 U. C. R. 284.->-CAN. 

969 ii. .] — In a suit to recover 

possession of immoveable property, 
pltf. tendered in evidence a horoscope 
which he said had been given to him 
by his mother, & had been seen by 
members of his family & used on the 
occasion of his marriage. He was 
unable to say by whom the horoscope, 
or an indorsement on It, which pur- 
ported to state what his name was, had 
been written : — Held : the horoscope 
was not admissible under Evidence 
Act, 8. 32 (6), because pltf. did not 
know who wrote the horoscope, or the 
indorsement on it. & therefore could 
not say whether the writer was dead, 
or not to be found, or had become 
incapable of giving evidence. — Ram- 
narain Kallia V. Monee Bibee (1883), 
I. L. R. 9 Calc. 613.— IND. 

969 iii. .] — Indian Evidence Act, 

8. 32, which makes statements in a 
pedigree relevant, only applies when the 
statements are made by persons who 
cannot be produced as witnesses. 
Accordingly a pedigree is inadmissible 
in the absence of evidence to that 
effect. — SuRJAN Singh v. Sardar 
Singh (1900), L. R. 27 Ind. App. 183.— 
IND. 

969 Iv. .] — A statement relating 

to the existence of any relationship 


contained In a document signed by 
several persons, some only of whom are 
dead, is admissible in evidence under 
Evidence Act, s. 32 (5). — Chandra 
Natii Roy v. Nilmadhab Bhuita- 
CHARJEE (1898), I. L. R. 26 Calc. 
236 ; 3 C. W. N, 88.— IND. 

PART II. SECT. 6, SUB-SECT. 6.— D. 

961 i. description in w'llls.] — Regis- 
tration Act, 1877, 8. 17 (b), does not 
render a passage in a will inadmissible 
in evidence If the words of It do not 
purport or operate to extinguish an 
interest in the present or in future, but 
state only past facts. Such a state- 
ment would, if proved, be admissible 
also under Indian Evidence Act, 1872, 
s. 32 (6). — Chamanbu V. Multanchand 
(1895), I. L. R. 20 Bom. 662.— IND. 

961 ii. .] — A recital In a testa- 

tor’s father’s will mentioning the 
age of the testator is admissible to 
prove the age of testator. — Krish- 

NAMAOHARIAB V. KRISHNAMACHARIAR 

(1913), I. L. R. 38 Mad. 166.— IND. 

8. Verification of plaint in former 
suit.] — Uase in which the plaint In a 
former suit verified by a deceased 
member of the family, & os such having 
special means of knowledge : — Held : 
admissible under Evidence Act, 1872, 
8. 32 (6), to prove the order in which 
certain persons were born Sc their ages. 
— Dhanmull V. Ram Chunder Giiose 
(1890), I. L. R. 24 Calc. 265 ; 1 

C. W. N. 270.— IND. 

PART II. SECT. 6. SUB-SECT. 6.— E. 

906 1. General rule.] — Declarations of 
deceased relatives as to the legitimacy 


of pltf.’s wife, who claimed to be heiress 
to the land in question, was admitted. 
A verdict was given for pltf. : — Held : 
the traditional evidence was properly 
admitted, there being no Hs mota . — 
Brandon v. Bouell (1872), 3 Q. S. 
C. R. 12.— AUS. 

965 ii. .] — On. .* whether declara- 

tions in letters written anfe lUcm motam, 
between D., a son of A., & Q., a son 
of C., in which D. recognised C.’s 
relationship to him, were admissible 
in D.’s lifetime ; but, semhle, where 
primd facie evidence of C.’s legitimacy 
had been given, declarations in G.’s 
letters, he being dead, were admissible, 
— Johnston v. Hazen (1905), 26 

C. L. T. 317 ; 3 N. B. Eq. Rep. 147.— 
CAN. 

966 iii. .] — A pedigree was one 

signed by a deceased member of 
pltf.’s family, in the handwriting of 
such deceased member’s son, & was 
stated to have been obtained from his 
father as a statement of the family 
descent for the purpose of being given 
in evidence in certain criminal pro- 
ceedings : — Held : it hod been adopted 
by such deceased member of the 
family, & not being shown to be post 
litem motanu it was admissible in 
evidence. — kalka Prasad v. Mathura 
Prasad (1908), I. L. R. 30 All. 510.— 
IND. 

965 iv. .] — Qu. : are the declara- 
tions of the mother in a case evidence 
as to the legitimacy of her child, 
or should they be rejected as made 
post litem motam ? — Farrell v, 
Maguire (1841), 3 I. L. R. 187. — IR. 
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Evidence. 


Sect, b, — Statements by deceased persons : Sab-sect. 
5, E., F., G. dh B. ; sab-sects. 6 dt 7. Sect. 6 : 
Sa b-sect. 1, A.] 


9B7, .] — rin pedigree cases, it is a rule of 

evidence, that the declarations of dc^ceased mem- 
l^rs of the family, post litem motamy are inadmis- 
sible ; & anterior declarations are little to be 
regarded, unless corroborated by other circum- 
stances. — Crouch v. Hooper (1852), 16 Beav. 
182 ; 1 W. R. 10 ; 61 E. R. 747. 

968. .] — (1) The admissibility of declara- 
tions by members of the family terminates with 
the commencement of the controversy, & the ter- 
mination of this admissibility is not affected by 
any knowledge or ignorance on the part of the 
declarant of the existence of that controversy ; nor 
is it affected by its being shown that such proceed- 
ings were fraudulently commenced with a view to 
exclude the possibility of any such declaration. 

(2) The commencement oi the controversy, & 
not of the institution from which it springs, is the 
commencement of the lis motay & terminates the 
admissibility of family declarations. (3) A de- 
claration made expressly with a view to a probable 
future contest is admissible quantum valeat. Not 
BO, however, when made in a prior cause on the 
same subject-matter. (4) A prior cause carried 
on between the same parties will not be a lie so as 
to exclude declarations, unless the very point 
subsequently in dispute upon which it is sought 
to bring such declaration to bar was then in litiga- 
tion.— Shedden V. A.-G. (1860), 2 Sw. & Tr. 170 : 
30 L. J, P. M. & A. 217 ; 3 L. T. 592 ; 6 Jur. N. 8. 
1163 ; 9 W. R. 285 ; 164 E. R, 958 ; affd. sab nom. 
Shedden v. Patrick & A.-G. (I860), L. R. 1 Sc. & 
Div. 470, H. L. 


Generally y Mentd. H.M.S, Hawke (1912), 28 
T. L. R. 319 ; Nash v. Iloohford R. D. C., 119171 1 K. B. 
384 ; Young V. Grierson, Oldham (1924), 41 R. P. O. 548. 


969. .] — Family declarations, during the 

progress of seventy years’ litigation in various 
courts, were properly rejected, as made post litem 
motamy the subject-matter of controversy having 
been the same throughout, though the ground on 
which the controversy was originally placed was 
changed during the litigation.—^HEDDEN v. 
Patrick & A.-G. (1869), L. R. 1 Sc. & Div. 470 ; 
22 L. T. 631, H. L. 


Annotations H.M.S. Hawke (1912), 28 T, L. R. 

319 ; Nash v. Rochford R. D. C., [1917] 1 i. B. 384. 


970 , — ( 1 ) The evidence of neighbours & 

mere acquaintances of habit & repute must extend 
through a long series of years to raise the pre- 
sumption of an agreement on both sides to live 
together as husband & wife, but if the consensus 
be once proved, lapse of time is unimportant. 

(2) Family memorials, to be admissible as 
evidence of pedigree, must be spontaneous & have 
originated before any question has been raised 
(James, V.-C.).— Hill v. Hibbit (1870), 25 L. T. 
183 ; 19 W. R. 260, L. C. 

971. .] — (1) B. married 0. in facie ecclesiae 

in 1851, &, died in 1872. In an attempt by A. to 
set up a previous irregular Scotch marriage, a 
witness gave evidence that B. told him repe^dly 
after 1861 that A. was his wife dn not C. i—Beld : 
such evidence was not admissible. 

(2) The rule if we had been dealing with the law 
of England here would not have admitted what 
was stated after the year 1851 by [B.] ; for though 


he was a relative, & the relative of aJ[l others who 
perhaps knew most about it, it was dear that his 
statement was made post litem motamy after the 
time he had married another wife (Lord Black- 
burn). 

(3) In an attempt on the part of A. to set up an 
irregular miarriage according to the law of Scotland 
between herself & B., statements prepared by D., 
pltf . in an action against B. as the alleged husband 
of A. for A. *s board &; lodgings ; which statements 
were signed-^& in one case corrected by inter- 
lineations — by deceased persons who, if alive, 
would have been competent witnesses, were sought 
to be used als evidence ; — Held : they were not 
admissible. 

(4) There must always be a good deal of caution 
& consideration about whether the evidence of a 
deceased man was proving a fact, or whether it was 
some general, rambling, vague statement. It is 
only facts which lay within his own knowledge 
that could be proved in that way ; but the dead 
man’s statement of what he could have proved if 
called as a witness would as a general rule be, 
valeat quantumy admissible (Lord Blackburn). — 
Dysart Peerage Case (1881), 6 App. Cas. 
489, H. L. 

Annotation : — As to (2) FoUd. Lovat Peerage (1885), 10 

App. Cas. 703. 

972. .] — When a person leaves his native 

place &; goes to another place to pursue a claim to 
an estate or title of nobility & on his return tells 
certain persons what was said to him by persons 
connected with the family while so pursumg his 
ini^uiries, these statements are not admissible 
evidence. 

In English law it seems quite clear that you may 
receive the evidence of tradition in the family 
from any of the family, provided the statement 
was made before a controversy had arisen, that is 
to say, ante litem motam (Lord Blackburn). — 
Lovat Peerage (1885), 10 App. Cas. 763, H. L. 

SeCy alsoy No. 1607, post. 

973. What constitutes Us mota — Litigation 
upon same Issue — In respect of different property.] 
— Berkeley Peerage Case, No. 447, ante. 

974. Though ground of controversy 

changed during Utigation.] — Shedden v. Patrick 
& A.-G., No. 969, ante. 

976. Previous Utigation upon different 

issue.] — In 1806 it was referred to the master in 
Chancery to report who was the proper person to 
be committee of G., a lunatic, & to certify who was 
her next of kin & heir-at-law, to whom it was 
directed that notice was to be given. S., maternal 
grandmother of G., the lunatic, made a deposition 
before the master, in which she stated the connec- 
tions of the family. In 1864 G. died. In an 
ejectment in which the question was who was 
heir-at-law ex parte patemd of G., the deposition 
of S., at that time deceased, was tendered in 
evidence as a declaration of a deceased relative on 
a matter of pedigree. No evidence was given 
either way as to whether, in 1806, Hiere was any 
real dispute as to who was the heir of G. The 
evidence was objected to as being post litem 
motamy but received. On a rule for a new trial : — 
Held : the evidence was properly received ; the 
inquiry as to who was heir-at-law before the master 
not being in itself a controversy or lis pendens 
within the rule, &> it being no objection that the 


976 i. What comtitutes lis mota — 
PrwUmsUtii/atiffn upon different issue.) 
—A peqgrw ^^ted In 1892 was held 
to be inadmiaaible in eyidenoe as haYina 


b^n made post litem motam. althougb 
Tf wblob ori^ated m 


the controversy, 


1891, did not r^ate to the question 1 
issue, but referred to an entire! 
different matter : — Held : It we 
wrongly rejected as evldenoe. To mail 
a statement inadmissible on the groan 


that it was made post litem motam the 
same tbixm most be in oontroversy 
before & aiteir the statement is made. — 
Kalka PiLASAn tj. Mathura Prabab 


(1908), 1. L. R. 30 AIL 510.— IND. 
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declarati&n was upon oath. — Gee v. Ward (1867), 
7 E. & B. 609 ; 3 Jur. N. S. 692 ; 5 W. B. 679 ; 
119 E. R. 1335 ; 8\j^ nom» Gee v. Good, 29 
L. T. O. S. 123. 

970, j — S hbddbn V. A.-G., No 968, 

ante, 

977. Whether state ol facts — Without 

controversy.] — A., in the year 1798, died possessed 
of property, which, many years afterwards, B, 
commenced a suit to recover. In the year 1799, 
a relation of B. made a declaration, the effect of 
which was to show that B. was the heir & next of 
kin of A. ; — Held : this declaration was not 
receivable in evidence, as the lie mota or com- 
mencement of the controversy must be taken to bo 
the arising of that state of facts on which the claim 
is founded, without anything more. — Walker v, 
Beauchamp (Countess) (1834), 6 C. &; P. 552, N. P. 
Annotations : — Oonid. Slaney v. Wade^ (1836), 7 Sim. 595 ; 

Shedden v. A.-G. (1860), 30 L. J. P. M. & A. 217. Refd. 

Davies v, Lowndes (1843), 6 Man. & O. 471. 

978. .] — Shbddbn v, A.-G., No. 

968, ante, 

979. Commencement of controversy.] — 

Shbddbn v, A.-G,, No. 968, ante, 

9 g 0 , Controversy without litigation.] — 

Butler v, Mountgarrbt, No. 959, ante, 

981. .] — The question in litigation 

was whether A., a man, & B., a woman, were 
lawfully married in 1773. A letter was put in 
evidence, written by D. to E., the brother of A., 
informing him of C.’s claim, & adding, ** with 
regard to myself, the estate in question I cannot 
give up, as it is entailed on my children ’’ : — Held : 
these letters written in 1800 constituted the 
beginning of a controversy upon the question of 
the validity of the marriage of A. & B., although 
no step was taken to litigate that question until 
1873 ; & all declarations by members of both 
families made subsequent to 1800 were post litem 
motam^ & therefore inadmissible in evidence. — 
Frederick v. A.-G. (1874), L. R. 3 P. & D. 270 ; 
44 L. J. P. & M. 1 ; 32 L. T. 39. 

Annotations: — Mentd. Manse! v. A.-G. (1879), 48 L. J. P. 

42 ; Bain v, A.-G., [1892] P, 261. 

982. Commencement of Inquiries with a 

view to claim.] — Lovat Peerage, No. 972, ante. 

Compare Nos. 447, 907, 966-972, ante, 

F, Effect of Interest of Declarant or Declarant's 
Relations, 

983. Statements In declarant’s Interest.] — Doe 
d. Tilman V, Tarver, No. 966, ante, 

984. .] — Plant v, Taylor, No. 937, ante, 

985. Statements hy declarant interested in 
establishing relationship.] — Doe d. Jenkins v, 
Davies, No, 80, ante, 

986. Statements In relation’s interest — Post 
litem motam.] — Handwriting of a relation de- 
ceased rejected as evidence of pedigree. — E dwards 
V, Harvey (1809), Coop. G. 39 ; 35 E. R. 469. 

987. Statement made with definite purpose — 
Where purpose not improper.] — Lauderdale 
Peerage, No. 913, ante, 

O, Declarations of Illegitimacy, 

Declaration as to own illegitimacy.] — See 
Bastardy, Vol. III., p. 368, Nos. 96, 97. 

See^ generally^ Bastardy, Vol. III., pp. 367, 
368, Nos. 87-95. 

Birth before marriage of parents.] — See Bas- 
tardy, Vol. III., p. 367, Nos, 83-85. 

H, In Feefrage Cases before Committee of 
Privileges, 

See Peerages & Dignitiss. 


Sub-sect. 6. — Dying Declarations. 

988. In pedigree cases.] — Dob d. Sutton v, 
Bldgway, No. 934, ante. 

In criminal cases.] — See Criminal Law, Vol. 
XV., pp. 804 et seq. 


Sub-sect. 7. — Declarations by Testators. 
See Executors ; Wills. 


Sect. 6.— REPUTATION. 

Sub-sect. 1. — ^As to Matters op Public 
AND General Interest. 

A, Distinguished from Evidence of Particular 
Facts, 


989. General rule.] — Traditionary reputation is 
evidence of boundary between two parishes & 
manors ; & this though the old persons deceased 
making the declarations claimed rights of common 
on the respective wastes, which might be enlar^d 
by such eivdence ; there being no litigation 
pending or in contemplation at the time which 
could induce a belief that they had in view to 
make evidence for themselves, though the 
boundary had long before been &; afterwards 
continued to be vexatio questio, — Nicholls v, 
Parker (1805), 14 East, 331 ; 104 E. R. 629. 
Annotations: — Refd. Davies v. Morgran (1831). 1 Cr. & J. 

587 ; Barraclough v. Johnson (1838). 8 Ad. & El. 99, 

990. .] — (1) It is no objection to evidence 

of reputation of a modus, that the deceased 
person from whom it came was liable to pay 
tithes. 

(2) The essence of reputation is, that if you 
prove a fact, as, for instance, payment of a sum 
of money, it must be accompanied with this, 
that it was so paid in consequence of a reputa- 
tion (Macdonald, C.B.). — Harwood v, Sims 
(1810), Wight. 112 ; 145 E. R. 1194. 

Annotations: — N.P. Moseloy v. Davies (1822), 11 Price. 162. 

Br^d. Davies v. Morgran (1831), 1 Or. &: J. 587. Mentd. 

Leonard v. Franklyn (1817), Dan. 34 ; Tucker v. Wilkins 

(1831), 4 Sim. 241. 

991. .] — (1) Composition real by grant 

of land in lieu of tithe, not proved by reputation 
of the fact of such an agreement having existed 
& being the origin of the exemption claimed, 
although corroborated by evidence of non-pay- 
ment of tithe for the district, claiming the 
exemption unless a deed or evidence of one having 
once existed be put in proof. 

Now this is not a modus in discharge of the 
whole parish, but of A. only, a tract of land 
lying within the parish (Thomson, O.B.), 

(2) Tradition is only admissible in generalities, 
& not to show particular facts (Graham, B.). — 
Chatfield V, Fryer (1815), 1 Price, 253 ; 145 
E. R. 1394. 

Annotation : — As to (1) Refd. Ledlard v, Anatle (1830), 3 

Y. & J. 548. 


992. 

993. 

994. 

995. 


-Cooke v. Banks, No. 728, ante, 
-Crease v, Barrett, No. 724, ante, 
-Mercer v, Dbnne, No. 820, ante. 
j — When a matter of history which 


is not of general importance is in issue, a state- 
ment bearing on the point in issue made by a 
particular person, since deceased, under no duty 
make it is not admissible unless the statement 
purported to be made from reputation. As to 
whether or not a church is a parish church is 
not a matter of general importance. — Fowke v, 
Berington, [1914] 2 Ch. 308 ; 83 L. J, Ch. 820 ; 
111 L. T. 440 ; 58 Sol. Jo. 379. 
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Evidence. 


Sect, 6. — BepxUation: Svh-sect^ 1, C.} 

996. Application of rule — Former existence of 
houses at p^icular spot*] — The question being 
whether a turnpike stood within the limits of a 
town, CUAMBKE, J., admitted evidence of reputa- 
tion that the town extended to a certain point, 

A; allowed it to be proved that old people, since 
dead, had declared that to be the boundary, but 
not that these people had said that there formerly 
were houses where none any longer stood ; observ- 
ing that that was evidence of a particular fact, 

& not of reputation. — Ireland v. Powell (1802), 
cited 7 Ad. & El. 565 ; 112 E. R. 579. 

Annotationa : — Dlstd. R. v. Antrobua (1835), 2 Ad, & El. 

788. Polld. H. V. Bliss (1837). 7 Ad. & El. 550 ; Mercer 

V. Denne, fl904] 2 Ch. 534. Rflld. Chatfleld v. Fryer 

(1815), 1 Price, 253. 

997 . Composition in lieu of title — Particu- 

lar land In parish.] — Qiatfield v. Fryer, No. 
991, ante, 

998. .] — On an issue to try 

whether a farm modus of £2 lOs. 8d, was payable 
for a certain farm, a former occupier of the farm 
cannot bo asked what he has heard his deceased 
father say respecting this modus, although his 
father had also occupied the farm, because this 
would be evidence of reputation of a fact. — 
Wells v. Jesus College, Oxford (1830), 7 
C. & P. 284, N. P. 

See^ also. Nos. 1003, 1000, 1007, post. 

999 . Enclosure of particular lands.] — 

Evidence of reputation of certain lands having 
been inclosed inpu rsuance of an agreement is not 
admissible. — Lbathes v, Newitt (1817), 4 Price, 
865 ; 3 Eag. & Y. 841 ; HOE. R. 489 ; subsequent 
proceedings (1820), 8 Price, 602, Ex. Ch. 

Annotations: — Mentd. Layng v. Yarborough (1817), 4 

Price, 383 ; Markham v. Smyth (1822), 11 Price, 126; 

Mounsey v. B\irnham (1841), 1 Hare, 15 ; Salkeld v. 

Johnstone (1842), 1 Haro, 196 ; Major v. Aukland (1843), 

3 Hare, 77. 

1000. Tree planted on boundary.] — The 

question in a cause being, whether a particular 
road, admitted to exist, was public or private, 
evidence was offered that a person, since deceased, 
had planted a willow on a spot adjoining the road, 
on ground of which ho was a tenant, saying, at 
the same time, that he planted it to show where 
the boundary of the road was when ho was a 
boy : — Held : such declaration was not evidence, 
either as showing reputation, as a statement 
accompanying an act, or as the admission of an 
occupier against liis own interest. — R. v. Bliss 
(1837), 7 Ad. & El. 550; 2 Nev. & P. K. B. 464; 
Will. Woll. & Dav. 024 ; 7 L. J. Q. B. 4 ; 1 Jur. 
959 ; 112 E. R. 677. 

Annotations : — Apld. Mercer v. Denne, [1005] 2 Ch. 538. 

R^d* Papondlok Bridgwater (1855), 5 E. & B. 166 ; 

R. V. Berger, [1894] 1 Q. B. 823. 

1001. Record of lease by steward of 

manor.] — Padwick v. Wittcomb, No. 743, ante, 

1002. Publicity of path.] — Evidence of re- 

putation as to the publicity of a path must be 
general ; hearsay evidence of paHicular facts 
which, if properly proved, would go far to establish 
the public right is inadmissible, — Radcliffb v. 
Marsden Urban District Council (1908), 72 
J. P. 475 ; 0 L. G. R. 1186. 

See^ generally t Highways. 

B, In respect of What Matters. 

1003. General rule — Confined to matters of 
public Interest.] — Evidence of reputation, as to 
the payment of a farm modus, is inadmissible, on 
the ground that hearsay evidence is not admissible 
on a question of private right ; & therefore, & 


in obedience to this rule, the evidence of old 
persons, who deposed to having heard their 
parents & relations, & other persons, since dead, 
state that a certain farm modus was payable 
in respect of a particular farm, was rejected. — • 
Lonsdale v, Heaton (1830), 1 You. 58 ; 159 E. R. 
905. 

1004. Application of rule — Ownership of estate.] 

— ^ViHiere testatpr, between fifty & sixty years ago, 
devised land to his son for life, remainder to his 
grandson for life, remainder to the heirs of the 
body of the g.’andson, remainder to the lessor of 
pltf. in tail ; between which latter & deft., the 
devisee in fee of the son, the question was, whether 
the land in dispute which had been occupied by the 
son in the lifetime of testator, was part of the 
entailed estate, or had been acquired by^ his own 
purchase ; — Held : evidence of reputation that 
the land had belonged to S., & was purchased of 
him by first testator, was not admissible, though 
coupled with corroborative parol evidence that 
the land had belonged to S. before the occupation 
of it by the son, & also by a deed of conveyance of 
another farm in the same place from first testator 
to a younger son about the same period, in which 
it was recited that the land thereby conveyed had 
been then lately purchased, amongst other lands, 
by testator of S. — Doe d. Didsbury v. Thomas 
(1811), 14 East, 323 ; 104 E. R. 625. 

1005. Right to profit k prendre — Claimed 

by tenants of particular estate.] — Wliere by agree- 
ment dated 1656, between the lord & certain 
tenants of customary tenements within a manor, 
the tenants covenanted that they, their heirs or 
assigns, would not cut down, seJl or dispose of 
any wood standing or growing, or hereafter to 
stand or grow, without the licence of the lord, &> 
the lord covenanted to set out yearly, upon 
request of the tenants sufficient for the repairing 
of their houses, etc., & other necessary uses in 
& about the tenements, & that in case any of the 
tenants, their heirs, or assigns, should plant any 
wood upon the tenements it should be lawful 
for them to cut down, use, & dispose of all or any 
such wood for repairing their houses, etc., or for any 
other necessary uses without disturbance of the 
lord: — Held: (1) evidence that the tenants of 
deft.’ 8 estate for thirty years & upwards had 
publicly, & without interruption from the lord, & 
with his knowledge, cut & sold the planted wood 
on the estate in largo quantities, was admissible ; 
(2) evidence of reputation that the tenants of 
deft.’s estate had the right of cutting & selling 
planted wood was not admissible. 

Reputation is certainly out of the question, 
because the tenants’ right could only arise by 
some grant or deed (Lord Ellenborough, C.J.). — 
Blackett v. Lowes (1814), 2 M. & S. 494 ; 105 
E. R. 465. 

See, further, Easements, Vol. XIX., p. 203, 
Nos. 1548, 1549. 

1006. Tithe modus— Parochial modus.]— 

On an issue directed to ascertain whether a modus 
was payable in respect of a certain part of a farm, 
a verdict was found for deft, in equity. A new 
trial being moved for: — Held: (1) the rejection 
of evidence of a lease in 1704 was immaterial, 
as it only carried back some few years farther the 
fact of payments, which had been established for 
a period sufficiently long by other evidence. 
Semble : reputation in this case was not evidence, 
& the lease was not, it being in effect the declara- 
tion of the lessor of his own right ; (2) the valiffity 
of a farm modus is not to bo tried by a comparison 
of value with the whole tithe at any remote 
period ; (3) ancient documents cannot prevail 
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against aJl proof of usage, unless they were con- 
sistent with each other, & excluded, not the 
probability but the possibility of the modus ; 

(4) reputation is admissible in each case of private 
right, where a class or district of persons was 
concerned, &, is evidence as to a parochial modus 
but not as to a farm modus, or to support a 
prescriptive right, except as to a right of way ; 

(5) proof of a fixed payment for a farm during a 
long period, even without mention of a modus, is 
evidence of a modus. — WinTB v. Lisle (1819), 4 
Madd. 214 ; 66 E. R. 086 ; subsequetU proceedings^ 

3 Swan. 342, L. C. 

Annotation : — Aa to (1) & (3) Reid. Ralne p. Cairns (1841), 

4 Hare, 327. 

1007. .] — On a question of 

parochial modus, referred to a trial at law, testi- 
mony, offered as evidence of reputation, in proof 
of the custom on which the right to the advantage 
of the modus decimandi was founded, that the 
money payments constituting the alleged modus 
had been uniformly made, beyond living memory, 
& that the witness had heard old persons who at 
that time occupied lands in the parish, & were long 
since dead, say that it had always been the 
custom to make such payments, was held to be 
admissible evidence of reputation on that subject, 
against an objection taken of interest in making 
such a declaration on the part of the deceased 
persons on whose information the evidence was 
founded. — Moseley v. Davies (1822), 11 Price, 
162 ; 147 E. R. 434 ; subsequent proceedings, sub 
nom. Davies v. Moseley (1824), M‘Cle. 143. 
Annotations: — Retd. Deaclo v. Hancock (1824), M'Cle. 85 ; 

Davies V. Morgan (1831), 1 Cr. & J. 587. 

1008. Farm modus.] — White v. 

Lisle, No. 1006, arde, 

1009. .] — Lonsdale v. Heaton, 

No. 1003, ante. 

See, also, Nos. 991, 993, anle, 

1010. Public landing-place.] — On an issue 

ioined, whether a certain place situate on the 
bank of a river is a public landing-place for all the 
King’s subjects, evidence may be given of reputa- 
tion that it is not a public landing-place. — Drink- 
water V, Porter (1835), 7 C. & P. 181. 

Annotation: — Expid. K. v, Bedfordshire (1855), 4 E. & B. 

535. 

1011. Duties of sheriffs of particular 

county.] — On a question whether, by custom, a 
sheriff of the coimty is exempt from the duty of 
executing criminals in his county, & whether, by 
custom, the sheriffs of a city are bound to do it, 
evidence of reputation is not receivable. — R. v, 
Antrobus (1835), 2 Ad. & El. 788 ; 6 O. & P. 
784 ; 1 Har. & W. 96 ; 4 Nev. & M. K. B. 665 ; 
4 L. J. K. B. 91 ; 111 E. R. 304. 

Annotations: — Distd. Pritchard v, Powell (1845), 15 

L. J. Q. B. 166. Gonsd. K. V, Bedfordshire (1855), 4 

E, & B. 535. Refd. H. v. Bourdon (1847), 2 Car. & Kir. 

366. 

1012. Whether church a parish church.] — 

PowKE V, Berington, No. 995, ante, 

1013. Private right depending on public 

right — Private boundary coinciding with public 
boundary.] — Where on an issue as to the boundary 
of a tenement, evidence has been given that the 
boundary in question is the same with the 
boundary of a certain hamlet, evidence of reputa- 
tion as to the boundary of that hamlet is then 
receivable as proof of a fact relevant to the issue. — 
Thomas v, Jenkins (1837), 6 Ad. & El. 526 

1 Nev. & P. K. B. 687 ; Will. Woll. & Dav. 205 ; 
0 L. J. K. B. 163 ; 1 J. P. 211 ; 1 Jur. 261 ; 112 
E. R. 201. 

Annotations : — Consd. Mercer v, Denne, [1905] 2 Ch. 538. 

Refd. Brisco v, Lomax (1838), 3 Nev. &: P. K. B. 308. 

1014. Private liability depending on public 


liability — ^Disputed liability to repair bridge ratlone 
tenurae.] — Presentment against the iifiiabitants 
of a county for not repairing a bridge. Plea ; 
that A. was liable to repair it ratione tenurce. 
Issue on A.’s liability : — Held : evidence of reputa- 
tion was admissible to prove A.’s liability. 

Although a private interest should be involved 
with a matter of public interest, the reputation 
respecting rights & liabilities affecting classes of the 
community cannot be excluded, or this relaxa- 
tion of the rule against the admission of hearsay 
evidence would often be found ima vailing (Lord 
Campbell, C.J.). — R. v, Bedfordshire (In- 
habitants) (1865), 4 E. & B. 535 ; 3 0. L. R. 442 ; 
24 L. J. Q. B. 81 ; 24 L. T. O. S. 268 ; 19 J. P. 
324 ; 1 Jur. N. S. 208 ; 3 W. R. 205 ; 6 Cox, C. C. 
605 ; 119 E. R. 190. 

Annotation : — Mentd. H. v, Stopbons (1866), 7 B. & S. 710. 

As to boundaries.] — See Boundaries, Vol. VII., 
pp. 312 et seq. 

As to common rights.] — See Commons, Vol. XI., 
p. 36, Nos. 491-494. 

Common of vicinage.] — See Commons, 

Vol. XI., p. 13, No. 127. 

As to existence or extent of manor.] — See Copy- 
holds, Vol. XIII., p. 11, Nos. 12, 19, 20. 

As to custom of manor.] — See Copyholds, Vol. 
XIII., p. 29. 

As to right of free warren.] — See Commons, Vol. 
XI., p. 26, No. 325. 

As to profit d prendre.] — See Easements, Vol. 
XIX., p. 203, Nos. 1548, 1549. 

As to publicity of path or highway.] — See High- 
ways. 

As to liability to repair bridges.] — See High- 
ways. 

C, Evidence of Reputation, 

1015. Copies of tables of tolls — Received from 
lessee.] — Brett v, Fisher (1827), cited in Mood. 
& M., p. 419, N. P. 

Annotation : — Distd. Brett v, Boalos (1829). Mood. & M. 410. 

1016. Ancient leases — As reputation of situation 
of parcels.] — Where in trespass, the question was, 
whether certain land was in the parish of A. or 
parish B., the land in B. being tithe-free : — Held : 
ancient leases granted by the ancestor of pltf.’s 
landlord in which the land was described as being 
in parish B. were admissible as evidence of reputa- 
tion that the land was in that parish. — Plaxton 
V. Dare (1829), 10 B. & C. 17 ; 6 Man. & Ry. K. B. 
1 ; 8 L. J. O. 8. K. B. 98 ; 109 E. R. 357. 
Annotations: — Refd. Mercer v. Douno (1905), 74 L. J. Ch. 

723. Mentd. Hall V. Ball (1841), 3 Man. & G. 242 ; 

Doe d. Shrewsbury v, Koolliig (1848), 11 Q. B. 884. 

1017. Deed regulating tolls — Made between 
parties claiming parties liable.] — An old deed 
between a public body claiming tolls & others 
liable thereto, regulating the amount of payment, 
is evidence in the nature of reputation of the 
existence of the tolls. 

In an action for tolls claimed by a corpn., an 
ancient schedule produced from among their 
muniments, copies of which were delivered by their 
officer to the lessee of the tolls, & by the lessee to 
the collectors, by which they have actually 
collected, is admissible, in evidence for the Corpora- 
tion. 

Contra, when the copies in the hands of the lessee 
are not shown to have been delivered to him from 
the corpn., although they correspond accurately 
with the old schedule. — B rett v, Beales (1829), 
Mood. & M. 416, N. P. ; subsequent proceedings 
(1830), 10 B. &0. 608. 

Annot^ions : — Rtifd. Pim v. Ourell (1840), 6 M. &: W. 234 : 

Beaufort v. Smith (1849), 4 Exoh. 450. Mentd. Beaumont 
I V. Mountain (1834), 10 Biug. 404 ; York & North Midland 

Ry. V, R. (1853), 22 L. JTQ. B. 226. 
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Evidence. 


Sect* 6. — EepiUation: Stih-eect, 1, C., D. & JS7. ; 
mib’Sect. 2. Sect* 7 : Sub-sect* IQ 

101S» Arbitrator’s sward.] — On an issue re* 
specting the boundary of a parish & county, an 
award m a suit inter alioSt in which the arbitrator 
set out the boundary as proved before him, & 
a verdict was entered according to his direction is 
not admissible as evidence of such boundary. 

Although verdicts are, upon authority, admitted 
as proof of reputation, the rule does not extend 
to awards. — E vans v. Bees (1839), 10 Ad. & El. 
151 ; 2 Per. & Dav. 626 ; 113 E. R. 58; avbae- 
querU proceedings (1840), 12 Ad. & El. 167. 
AnnotaHcms : — Amd. Wenman v. Mackenzie (1855), 6 

IS. die B. 447. Mentd. Andrew r. Motley (1862), 12 0. B. N.S. 

614. 

1019. .] — In an action for injuring pltf.’s 

reversionary mterest in a several fishery in an 
estuary of the sea, & in the soil of the bottom of 
the sea, both in the possession of F. as her tenant, 
issues were taken on pltf.’s right to the fishery & 
ownership of the soil. The controversy was, 
whether the soil belonged to pltf. or to G. Pltf. 

ve in evidence the proceedings in an action 
£y F. against G. One count in that action was 
for injuring F.’s fishery by tearing up soil, described 
as being the soil of the now pltf., & thereby 
destroying the fish. To this there was a plea of 
Not guilty. The amoimt of damages was referred ; 
&> the arbitrator awarded nominal damages. It 
was proved that the act complained of in that 
action was committed in a part of the same 
estuary, & that the soil there was claimed by the 
same title as the soil which was the subject of the 
resent action, & that deft, in the present action 
ecame tenant to G. subse(j[uently to the award. 
The proceedings were admitted ; & pltf. had a 
verdict : — Held : they were improperly admitted, 
the award not being evidence of reputation ; & 
the proceedings not being admissible for pltf., 
who was not a party or shown to be a privy to F., 
though deft, was privy to G. — Wenman (Lady) v. 
Mackenzie (1856), 6 E. & B. 447 ; 3 C. L. B. 
1307 ; 25 L. J. Q. B. 44 ; 25 L. T. O. S. 267 ; 
1 Jur. N. S. 1016 ; 3 W. B. 626 ; 119 E. B. 547. 

1020. Verdict of ]iu*y.] — Evans v. Rees, No. 
1018, ante, 

1021. Entry by steward of manor.] — Doe d. 
Padwick V, Skinner, No. 824, ante, 

1022. Survey containing alleged presentment by 
Jury — Presentment unsigned.] — In support of a 
customary payment of 4d. per wey for all coal 
gotten within a certain manor & seignory & 
exported to sea, the plaintiff tendered in evidence 
a book, purporting to be a survey taken in the 
year 1650, alter the manor & seignory had been 
granted to Oliver Cromwell by Parliament, & 
purporting to be taken by virtue of a commission 
to certain persons named in the survey given by 
Oliver Cromwell, Lord-General of the Parlia- 
mentary Forces. After specify!^ certain rents, it 
stated, that the jury present (irUer alia) there is 
4d. due unto the lord for every wey of coals that is 
transported out of the lordship. The document 
was not signed by the jury, nor was any com- 
misBion proved : — Held : this survey was in- 
admissible either as a public document, or as 
evidence of reputation. — Beaufort (Duke) v. 
Smith (1849), 4 Exch. 450 ; 19 L. J. Ex. 97 ; 
164 E. R. 1290. 

AnnoUUiona : — Befd. 

Bremner v, 

>lohe8ter Corpn. 

1028. Usage extending over many years— Parish 
rated to relief of poor as one parish.] — The parish 
of M. has for aU secular purposes since the 43 


Bird V, Keep, [19181 2 S:. B. 692. 
HuU (1866), L. E. 1 d P. 748 ; MiUs 
(1867), 36 L J. O. P. 210. 


Eliz. (c. 2) been treated as one parish. In fact 
it consists of two distinct rectories & advowsons, 
& for all ecclesiastical purposes it constitutes two 
distinct parishes ! — Held : a rate for the relief 
of the poor of Mablethorpe treaty it as one parish 
is good, such long usage being conclusive as to M. 
being before &> at the passing of the 43 Eliz. c. 2, 
one parish by reputation. — R* v, Mabbethorpb 
(1854), 2 W. R. 533. 

See, generally. Custom A; Usages, Vol. XVII., 
pp. 37, 38, Nos. 418 et aeq, 

1024. Tithe map & award.] — ^A tithe map & 
award produced from the proper custody & acted 
upon, the deposited plans of a proposed railway, 
though subsequently abandoned, are admissible 
as evidence of reputation on a question whether 
there was or was not a public road across two 
fields appearing on such documents. — A.-G. v, 
Antrobus, [1905] 2 Ch, 188 ; 74 L. J. Ch. 699 ; 
92 L. T. 790 ; 69 J. P. 141 ; 21 T. L. R. 471 ; 49 
Sol. Jo. 459 ; 3 L. G. R. 1071. 

Annotationa : — Consd. Fuller v, Chli^eiiham R. D. C. 
(1914), 79 J. P. 4. Befd. A.-G. & (Croydon R. D. O. v. 
Moorson-Roberts (1907), 72 J. P. 123 ; North Stafford- 
shire Ry. v. Hanley Coron. (1909), 8 L. G. R. 375 ; Traftord 
V, St. Faith’s R. D. d (1910), 74 J. P. 297 ; A.-G. v, 
Horner (No. 2), [1913] 2 Ch. 140 ; CoUia v. Amphlett, 
[1918] 1 Ch. 232. Mentd. Whltehouse v, Hugh, [1906] 
1 Ch. 253 ; Robinson v. Smith (1908), 24 T. L. R. 573 ; 
A.-G. V, Sewell (1918), 88 L. J. K. B. 425. 

Declarations of deceased persons.] — See, generally ^ 
Sect. 4, sub-sect. 4, ante. 


D, Competency of Witnesaea, 

1025. General rule.] — Upon the trial of an 

issue in prohibition, whether the usurpation of 
office in a quo warranto inforination mentioned was 
committed out of the jurisdiction of the County 
Palatine, & within that of the city, of Chester ; a 
document from the remembrancer’s office of the 
Ct. of Exch. was produced, purport!^ to be a decree 
made, after hearing of a complaint against the 
citizens of Chester, & their answer, by the Lord 
High Treasurer of England, the Chancellor of the 
Exchequer, the Under Treasurer, & the Chief 
Baron, with the advice & assent of a Queen’s 
Serjeant, & the Queen’s Attorney & Solicitor 
General, & others of the same ct. : — Held : (1) this 
document was not admissible in evidence as a 
decree, because it was not a decree of the Ct. of 
Exch. nor of any ct. known to the law at the time 
when it purported to have been made ; (2) nor 
as an award, because there appeared no voluntary 
submission of parties ; (3) nor as evidence of 

reputation, because the parties making the decree 
had no knowledge of the subject, except that which 
they derived in the course of tlie proceeding. — 
Rogers r. Wood (1831), 2 B. &; Ad. 246 ; 109 
E. R. 1134. 

Annotatiom: — As to (3) Befd. Crease v. Barrett (1835), 1 

Cr. M. & R. 919 ; Evans v, Rees (1839), 10 Ad. & El. 152. 

1026. .] — On a question between the lord 

of the manor of O. & the owner of a freehold 
estate within the manor, whether a certain close 
was part of the lord’s waste or jjart of the joining 
estate of deft., after proof having been given that 
there were very many lands & tenements held of 
the manor, the tenants whereof in respect of those 
lands had always exercised rights of common 
for all their commonable cattle on the waste of the 
manor, evidence was offered, on the part of the 
lord, of declarations aytte litem motam of dece^d 
persons who had been such tenants & had exercised 
such rights, that the close was parcel of the waste. 
Similar declarations made by deceased residents 
within the manor not being tenants were also 
tendered. No evidence was given of any exercise 



127 


Paet II. — Admissibility op Evidence. 


of any rights of common on the close i—Eeld : 
the want of evidence of acts of enjoyment would 
not affect the admissibility of evidence of reputa- 
tion ; & declarations by residents within a manor 
were as receivable as' declarations by tenants 
of the manor ; but these declarations were not 
admissible in evidence,; since there is no common 
law right for all tenabts of a manor to have 
common on the waste of the manor, but each 
tenant who has the right of common appendant, 
has it as an incident by law attached to his par- 
ticular grant, & the numerous private rights of 
common of the several tenants do not compose one 
public right so as to render evidence of reputation 
as to the boundary of the waste admissible. 

If evidence of reputation be admissible on the 
ground of publicity, it would seem to follow that 
primd facie the evidence of any deceased person 
would be admissible. But the cts. have qualided 
the generality of this view by requiring that such 
deceased person should be in some way connected 
with the subject of inquiry (Parke, B.). — Dun- 
raven (Lord) v. Llewellyn (1850), 15 Q. B. 
791 ; 19 L. J. Q. B. 388 ; 15 L. T. O. S. 543 ; 
14 Jut. 1089 ; 117 E. R. 657, Ex. Oh. 

Annotationa : — Oonsd. Evans t*. Merthyr Tydfil U. C., iiowwj 
1 Oh. 241. Rrtd. R. V, Bedfordshire (1855), 4 E. & B. 
535 ; Heath v. Deane, [1005] 2 Ch. 86. Mentd. Dendy v. 
Simpson (1856), 18 O. B. 831 ; Warrick v. Queen's CoUegre, 
Oxford (1871), 6 Ch. App. 716 ; Broome v, Wenham 
(1893), 68 L. T. 651. 

1027. Who are competent — Justices — Declara- 
tion as to boundaries of hundred.] — Newcastle 
(Duke) v, Broxtowe Hundred, No. 903, anie, 

Declarations as to boundaries.] — See^ 

generally i Boundaries, Vol. VII., p. 315. 

Compare Sect. 6, sub-sect. 4, A., sub-sect. 5, B., 
ante. 


E. Declaration ante litem motam, 

1028. General rule.] — Pltf. in trespass was the 
occupier of a farm called Tyr Adam, situate 
within a manor adjoining a mountain, & claimed 
to be exclusive owner of that part of the mountain 
next adjoining his farm. The question in the 
cause being whether he was exclusive owner of the 
soil, or had a right of common only over that part 
of the mountain ; deft., in order to show that pltf. 
had not the right of soil, produced from the rolls 
of the manor an instrument, purporting to be a 
presentment in the year 1759, wherein the jurors, 
after reciting that they were sworn to view such 
part of the waste land as lay within the lordship 
as was claimed by B. to belong to his tenement 
called Tyr Adam, upon their oaths said that they 
had considered the claim & the evidence, & 
presented that all the land within the boundaries 
were part & parcel of the common called K., & 
that neither B. nor the tenants or occupiers of the 
tenement called Tyr Adam, had any right to the 
same, or any further or greater right than such 
as the other freehold tenants of the lordship 
had for their commonable cattle : — Held : this 
instrument was not admissible in evidence either 
as a presentment, because the homage had no 
right to decide the claim made by an individual 
to the freehold, they being interested, nor as an 
award, because there was no mutual submission, 
nor as evidence of reputation, because it was the 
declaration of the homage post litem moiam , — 
Richards v. Bassett (1830), 10 B. & O. 057 ; 
8 L. J. O. S. K. B. 289 ; 109 E. R. 694. 

AnnofoKon; — Disftd. Brisco v, Lomax (1838), 3 Nev. & 
P. K. B. 808. 


1029. What constitutes lis mota — Whether 
ancient dispute as to boundaries — Though no 
litigation pending.] — Nicholls v, Parker, No. 980, 
ante. 

1080. Whether issue of commission.] — In 

1637 a commission issued out of the Duchy Ot. 
of Lancaster, reciting that the lords of the manors 
of A. & 0. had petitioned the Crown, showing that 
the boundaries between their two manors were 
uncertain, &, that suits were likely to grow there- 
out, for prevention whereof it directed the comrs. 
to repair to the spot & impanel a jury for the 
purpose of setting out the boundaries. The 
return stated that the comrs. had inquired into 
the matter, being attended by the parties interested, 

6 that a jury of the body of the county had been 
sworn to inquire & true verdict give concerning 
the boimdary, & thereupon the comrs. set out the 
boundary by marks & stones : — Held : this was a 
proceeding in the nature of a verdict before a ct. of 
competent jurisdiction, & therefore admissible 
in a question of ^manorial boundary where reputa- 
tion was admissible, & it was not to be excluded 
on the ground that it had taken place post litem 
motam, or because it did not appear that any 
decree had been made. 

This, however, was not a case in which there 
were any suits or lis mota. It appears from the 
commission that it issued in order to prevent any- 
thing of the kind occurring (Littledale, J.). — 
Brisco v. Lomax (1838), 8 Ad. & El. 198 ; 3 
Nev. & P. K. B. 308 ; 1 Will. Woll. & H. 235 ; 

7 L. J. Q. B. 148 ; 2 Jur. 082 ; 112 E. R. 812. 

Compare Sect. 5, sub-sect. 4, A., sub-sect. 5, D,, 

ante* 


Sub-sect. 2. — Ab to Other Matters. 


As proof of marriage .]^ — See Sect. 5, sub-sect. 6, 
ante, & generally, Husband & Wipe. 

As eWdence of objection to voter ,] — See Elec- 
tions, Vol, XX,, p. 39, No. 241. 

As evidence of notice — Of insanity of contracting 


party .] — See Lunatics. 

As evidence of right to title of newspaper.]— 

Press Printing. 

As evidence of connection of trade name with 
particular goods .] — See Trade Marks, 

As proof of age — Identity of person named in 
birth certlflcate .] — See Criminal Law, Vol. XV., 
p. 847, Nos. 93il, 9312. 

To Identify subject of libel .] — See Libel & 
Slander. 

To identify person named in will .] — See Wills. 
To identify property devised .] — See Wills. 

As to character — As defence to action for breach 
of promise .] — See Husband & Wife. 

As Justification in libel action .] — See Libel 


& Slander. 

As defence to action for misrepresentation 
as to credit .] — See Misrepresentation & Fraud. 

As ground for affidavit on application for quo 
warranto .] — See Crown Practice, Vol. XVI., 
p. 367, Nos. 1999, 2002. 


Sect. 7.— OPINION AND BEUEF. 

Sub-sect. 1. — In General. 

1081. General rule.]— A dams v. Canon (1621), 
1 Dyer, 53 b, n. ; Ley, 68 ; 73 E. R. 117. 


PART U. SECT. 7, SUB-SECT. 1. 

1081 L Gfenered the trial 

of an indictment lor burning a bam. 


witness for the prosecution stated that 
he had examined foot tracks In"' the 
snow leading from the bam to prisoner's 
bouse ; that they were double tracks, 


& appeared as if the person had gone 
and returned on the same track. On 
cross-examination he stated that it 
appeared to he a double track going & 
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Evidence, 


Sect. 7, — Opinion and belief: Stib-sects. 1, 2 3.] 

1082 . .] — The Solway, No. 639, ante. 

1038 , ,] — Propositions must be proved in 

a ct. of law by proof of evidence, & that is not 
satisfied by surmise, conjecture or guess (Lord 
Halsbury). — ^Barnabas v. Bersham Colliery 
Co. (1910), as reported in 103 L. T. 513, H, L. 
Annotations: — Conid. Hawkins v, Powells Tillery Steam 
Coal Co., [10111 1 K. B. 988 ; Chandler v. G. W. Ry. 
(19121, 106 L. T. 479 ; Lewis v. Port of London Authority 
(1014), 111 L. T. 776 ; Kemp v. Clyde Shlppinflr Co. 
(1918), 87 L. J. K. B. 861. Ref£ Eumane. Dalziel (1912), 
6 B. W. C. C. 900. Mentd. Fennah v. Mid. & G. W. Ry. 
of Ireland (1911), 4 B.W.C.C. 440 ; Trodden v. MoLennard 
(1011), 4 B. W. C. C. 190; Woods v. Wilson (1913), 29 
T. L. R. 726 ; Travers e. Cooper, [1916] 1 K. B. 73 ; 
Maxwell v. Ruabon Coal Sc Coke Co. (1916), 86 L. J. K. B. 
428 ; Lnncaster v. Blackwell Colliery Co. (1918), 120 L. T. 
n ; Andrews v. Hlghley Mlnlnff Co. (1922), 16 B. W. C. C. 
192. 

1034. .] — It is not competent in any action 

for witnesses to express their opinion upon any 
of the issues, whether of law or fact, which the ct. 
or a jury has to determine (Neville, J.). — 
Crosfield (Joseph) & Sons, IA-d. v. Techno- 
Chemical Laboratories, Ltd. (1913), 29 T. L. K. 
378 ; 30 R. P. C. 297. 

1035. Opinion of expert.] — The ct., when assisted 
by Trinity Masters, will not allow of any opinions 
on the nautical points involved in issue to be 
offered in evidence. — The Ann & Mary (1843), 
2 Wm. Rob. 189 ; 2 L. T. O. S. 107 ; 7 Jur. 999 ; 
166 E. R. 726. 

An/notaiixm : — Apld. The Sir Robert Peel (1880), 43 L. T. 
364. 

See Admiralty, Vol. L, p. 201, Nos. 1201, 1202, 
&, generally, Part VI., poet. 


Sub-sect. 2. — Expert Witnesses. 

See Part VI,, 'post. 


Sub-sect. 3. — Non-Expert Witnesses. 

1036. Mental derangement of witness — As de- 
fence to judgment by consent.] — Decree pro con- 
fesso not opened without a strong ground : there- 
fore not upon a general affidavit of derangement 
by the party himself ; evidence more satisfactory 
& extending to the whole period, being required. — 
Knight v. Young (1813), 2 Ves. & B. 184 ; 35 
E. R. 289. 

Annotations : — Mentd. Walker r. Bell (1816), 2 Madd. 21 ; 

Goldsmith v. Goldsmith (1846), 5 Hare. 123. 

1037. Consent of deceased person.] — Two persons 
were indicted on 6 Geo. 3, c. 36, for lopping Sc 
topping an ash timber-tree, without the consent of 
the owner. The owner died before the trial, 
having first given orders for the apprehension of 
the prisoners on suspicion. The offence was 
committed at 11 o’clock at night, & the prisoners, 
when detected, ran away. The land-steward 
of the owner proved, that he had not given any 
consent, & did not believe that his master had : — • 
Held : this was evidence from which the jury 
might infer, that no consent had been given by the 
owner.— R. v. Hazy (1826), 2 C. & P. 458. 

1038. Purpose or intention of another.] — A 
question to the party under examination as to 
his belief of the purpose or intention of another 
person, is not a proper question ; unless his belief 
should appear, from the other parts of the examina- 
tion, to be important with reference to the person. 


coming:, but he could not state posi- 
tively as the snow was merely In the 
bottom, Sc he could not see distinctly ; 
& on ro-oxaminatlon ho said he believed 
tJio tracks each way were the same 
tracks : — Held : the statement of the 
witness* belief did not make his 
evidence on this point admissible, but 
the effect of it was properly left to the 
jury. — R. V. Folky (1873), (1825- 
1897), N. B. Dls. 360.— CAN. 

1031 11. .] — In an action to re- 
cover the value of building'H destroyed 
by fire, started, as was allowed, by sparks 
which escaped from the defective 
emokostack of a steamboat, opiuioua- 
tivo evldonoe that having regard to the 
force Sc direction of the wind on the 
day in question sparks of large size, 
if they escaped, might have boon 
carried to the building in question, Is 
too conjectural & speculative. — 1 *ka- 
oocK V, Cooper (1900), 27 A, R. 128. — 
CAN, 

1031 iU. G2 Viet. c. 15, 8. 1, 

relieving trustees from the conse- 
quences of technical breaches of trust 
who have acted “ honestly & reason- 
ably,*’ does not rtmder competent as 
evidence the opinions of bankers or 
other fluauoial men as to wliether the 
trustee has so aoted in the course he 
has taken or omitted to take. The 
general rule of evidence still applies, 
that more personal belief or opinion 
is not evldonoe. — Smith v. Mason 
(1901), 21 C. L. T. 260 ; 1 O. L. R. 
694.— CAN. 

1031 iv. ■. }— In a civil action, any 

fact which tends to affect the amount 
of damages is relevant Sc admissible; 
hut the opinion of a witness as to what 
would have happened but for delay is 
not admissible. — B rown v. Hope 
(1912). 20 W. L. R. 907 ; 2 D. L. R. 
615 ; 17 B. C. R. 220.— CAN. 

^031v. .] — A witness’s opinion 

of the duty of a foreman is not admis- 
sible as evidence. — fc?roRV v. Stratford 
Mill Building Co. (1913), 6 O. W. N. 
611 ; 30 O. L. R. 271.— CAN. 


1031 vi. .] — The conclusion of a 

witness is not admissible in evidence 
to prove title ; the ct. itself has to 
pass upon the title. — Tucker v. Jones 
(1915), 33 W. L. R, 1 ; 9 W. W. R. 
620 ; 25 D. L. R. 278 ; 8 Sask. L. R. 
387.— CAN. 

1 081 vii. — — •. 1 — statement resting 
on information & belief is not legal 
evidence in a case of criminal contempt 
of ct. — Legal Remembrancer v. Ma- 
tilal Ghose (1913), I. L. R. 41 
Calc. 173.— IND. 

1031 viil. .] — It is incompetent to 

ask a witness to state what impression 
was made on his mind by facts to which 
ho had deponed ; it being the duty 
of the ct, or jury to draw the con- 
clusion from the facts, wliile that of a 
AvitnesH is confined merely to relating 
them.— A. v. B. (1848), 11 Dunl. (Ct. 
of Soss.) 289 ; 21 Sc. Jur. 75.— SCOT. 

1031 ix. ■ — — .] — A valuation commit- 
tee are not entitled to proceed upon facts 
not admitted or proved, but stated by 
them to be within their personal 
knowledge, unless those facts are public 
matters or matters of common know- 
ledge. — Moves v. Perth Assessor, 
Reid v. Perth Assessor, Robertson 
V. Perth Assessor, [1912 J S. C. 761. — 
SCOT. 

10351. Opinion of expert.] — The 
opinion of engravers as to handwriting 
was not entitled to much considera- 
tion, except as pointing out to the 
jury particulars to be examined & 
judged of by themselves. — M'Dowall 
V. Campbell (1838), Macfarlane, 100. — 
SCOT. 

PART II. SECT. 7, SUB-SECT. 3. 

t. MenicU derafUfement of witness.] 
— A will was made in 1866, but testator 
had made a previous will in 1863, & 
an attorney & barrister, who had pre- 
pared Sc witnessed the will in 1863, 
gave evidence, in which he stated, 
subject to objection, that when 
testator made that will, he was, in his 
opinion, of sound disposing mind. 


memory & understanding : — Held : 
the evidence was improperly admitted. 
— Doe d. Simondb v. Gilbert (1883), 
22 N. B. R. 576.— CAN. 

a. .] — On the trial of an 

issue evidence was given as to the 
mental capacity of testator by persons 
acquainted with him. The judge being 
of opinion that the witnesses examined 
were not of a class qualiffed to give 
soientillc evidence as exports withdrew 
the case from the jury. On appeal ; — 
Held : the case should have gone to 
the jury ; the opinions of such wit- 
nesses were clearly admissible, being 
of more or less value according to their 
skill, or experience or aptitude for 
judging of such matters, all which 
tests would bo applied by the jury. — 
Regan v. WATEiis (1884), 10 A. R 
85.— CAN. 

1038 1. Purpose or intention of another. ] 
— Held : evidence of the belief of pltf.’s 
counsel, who took part in a settlement 
when a bond was given, as to the 
genuineness of pltf.’s claim in an action 
on a note, was improperly received. — - 
Halifax Banking Co. v. Smith (1890), 
29 N. B. R. 462; revsd., 18 S. C. R. 710. 
—CAN 

b. As evidence of negligence .] — 
Action for negligence In driving a 
sleigh & horses against pltf. A wit- 
ness, who was near at the time, said 
he thought if more care had been used 
in coming up, the accident would not 
have happened. The jury having 
found for pltf., a new trial was granted. 
— Robinson v. Bletoher (1867), 15 
U. C. R. 169.— CAN. 

0 . .) — Deft., having charge 

of pltf.’s colt, took it to a bl^ksmlth’s 
shop to be shod for the first time. 
Sc having tied it there went out. The 
colt pulling back threw itself. Sc 
received injuries of which it died. 
Pltf. sued deft, for ncgligenoo in so 
tying the oolt instead of having it 
held while being shod ; Sc several 
witnesses were of opinion that what 
deft, had done was improper, while 
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trade, dealings or estate of bkpt. — Ex p , Baxter 
(1828), 7 B. & C. 073 ; 0 L. J. O. S. K. B. 124 ; 
108 E. R. 875. 

1039 . With whom contract made — Sale of 
goods.] — To an action for goods sold, deft, pleaded 
in abatement, that the debt became duo from him 
jointly with S. 

It appeared at the ilial, that the business of 
deft.’s house was carried on, with the knowledge 
of pltf., under the name of “ Bush & Co.,*’ & that 
the invoice of the goods in question was made out 
to ‘‘ Bush Co.,” <&; also that the real partnership 
was between deft. & S. : — Held : with a view to 
prove deft.’s sole liability, the witness who proved 
the giving of the order could not be asked the 
question, ” With whom did you deal,” but that 
the proper inquiry was as to the acts done. — 
I3onfip:ld V , Smith (1844), 12 M. & W. 405 ; 13 
L. J. Ex. 105 ; 2 L. T. O. S. 312. 

Annolation Mentd. Baker y. (lent (1892), 0 T. L. K. 159. 

1043 . Meaning of words — Conversation.] — A 
witness who has heard a conversation cannot bo 
asked ” What did you understand by that ? ” 
without previously laying a foundation for such a 
question by showing that something had previously 
occurred, in consequence of which the words would 
convey a meaning different to their ordinary 
meaning : having done so, the witne.ss may then 
be asked, ” What did you understand,” etc. 

There can be no doubt that words may be ex- 
plained by bystanders to import something very 
different from their obvious meaning. A by- 
stander may perceive that what is uttered is 
uttered in an iionical sense, A- tluirefore it may 
mean directly 1 he reverse of that which it professes 
to be. Something may have passed before which 
gives a j^eculiar character & meaning to some 
expression ; & some word which is ordinarily 

used, or popularly, may, from something that has 
gone Defore, be restricted conlin(id to a particular 
sense, or may mean something different from that 
which it does mean ; the proper course for the 
counsel who to get to the [ilain & 

obvious meaning of words used by a pltf. or deft, 
is to ask, not ” What did you understand by those 
words ? ” but ” Was there anything to prevent 
those words from conveying the meaning which, 
ordinarily, they would convey r* ” because, if 
there was, evidence of that may be given, & then 
the question may be put, when you have laid the 
foundation for it, ” What did you understand ? ” 
Something occurred by which the witness might 
understand the words in a sense different from their 
ordinary meaning ; generally no question ought 
to be i^ut in sucli a form as possibly to lead to an 
illegal answer. The understanding of a i)ei*son 
who hears an exjircssion is not a legal mode by 
which it is to be exiilaim^d. If words are uttered, 
or printed, the ordinary sense of those words is 
to be taken to be the meaning of the speaker, or 
the iierson who uses them ; but a foundation may 
be laid by giving something else that had occurred ; 
some other matter may be introduced, then when 
that Is introduced the witness may be asked, with 
reference to that other matter, what was the sen.se 
in which he understood it with reierenco to that ; 
but the question, ” What did you understand ? ” 
without reference to any other matter is not the 


correct mode of putting a question (Pollock, 
C.B.). — Daines V, Hartley (1848y, 3 Exch. 200 ; 
18 L. J Ex. 81 ; 12 Jur. 1093 ; sub nonu Danes 
v. Hartley, 12 L. T. O. S. 271. 

AnnMaiions : — Consd. Barnett v. Allen (1858), ,3 H. & N. 

370 ; Simmons y. Mitchell (1880), 6 App, Gas. 150. 

Defamatory statement.] — See Libel 
Slander. 

1041 . As evidence of negligence — Dangerous 
state of station platform.] — A railway co. had a 
platform extending from their station to their 
steamboat x)ier, on the river H., 4 ft. 3 in. in width. 
On one side the platform was protected by railing.s, 
but on the side next the railway, which ran parallel 
with it for some distance, there was a guard of 
wood 9 inches liigh. In an action against the 
company under Fatal Accidents Act, 184(5 (c. 93), 
two witnesses stated they considered it a dangerous 
platform : — Held : this was mert;ly an expression 
of opinion, there was no evidence of negligence 
to go to the jury. — Kioa v. Manchester, Shef- 
field Lincolnshire Ry. Co. (18(5(5), 12 Jur. 
N. S. 525 ; 14 W. H. 834. 

1042 . Probable course of action —In hypothetical 
circumstances.] — (1) I’ltfs., house agents, were in- 
structed by defts. to offer a leasehold house for 
sale, for which they were to receive a commission 
of 2 1 i)er ctmt. on the amount of premium if they 
found a j3urchas(U*, but one guinea only for their 
trouble if the premises w’ere sold ” without t/heir 
intervention.” The jiarticulars were entered on 
pltfs.* books, they gave a few cards to view. 
LJ. who had observed on j^assiiig that the house 
was to be disposed of, but wlio had not then seen 
ovt^r it, called at pltfs.’ ollico & obtained a card 
to view the premises in (luestio!). amongst others, 
the terms being written by pltfs.’ clerk on the 
back of the card. U. went to the liouse a few 
days aft'iu* wards, but tliought tlui xirico asked, 
£2,200, too liigli, & ho wont away. U. had no 
further communication with x>ltfs. ; but iio subse- 
quently reniiwod his negotiation witli a friend of 
deft.’s, ultimately bt>camo the x>urchaser of the 
lease for £1,700 : — Held: there was evidence for 
a jury that C. had become the x^urcliascr of th(^ 
premises ” through xdtfs.’ intervention,” & x>lt'fs. 
were entitled to the stipulated commission. 

(2) At the trial the judge x’ut the following 
question to U. : ” Would you, if you had not gone 
U) x^ltfs.’ oltlce & got th(‘- card, have x>urchas('d the 
house ? ” &, overruling an objciction by deft.’s 
counsel, rec(iived his answer, which was, ” I should 
think not.” Semblc : the answer was properly 
received. — Mansell v. (elements (1874), L. R. 9 
C. P. 139. 

Annotation: — Ocnerally, Mentd. Baylcy r. Chadwick (1 87 7), 

30 L. T, 740. 

1043 . Resemblance — Picture & alleged copy.l — 

In an action claiming damages under Art Copyright 
Act, 18(52 (c. 68), s. 11, for the infringement of 
copyright in a picture, x^ltf. did not x^^’oduce ih(^ 
original x^i<^tur(', but gave evidence that he had 
seen it, it that a photograx)h sold by defts., whicli 
he produced, was directly taken from an engraving 
which was an exact cox^y of the original picture, <fc 
he i^roduced the engraving : — Held : this evidence 
was admissible to prove the infringement, & was 
evidence for the jury that the photograph sold by 
defts. was a cox^y of the original picture. 


others thought he had adopted the 
proper plan : — Held : not a case in 
which there should bo a nonsuit on the 
ground that the evidence was con- 
sistent either with the existence or 
non-existence of negligence, but the 
‘lucstion was for the jury. — II kndkiI' 
- Baiinks (1871), 32 U. C. 11. 

76.— CAN. 

J. — VUL, XXtl. 


d. . 1 — In an action for 

negligent driving, deft, was asked by 
his counsel whether anything more 
could have been done than was done 
to prevent the collision which occurred : 
— Held : improper as being the point 
whicli the jui-y had to decide ; deft, 
should have stated the facts, without 
giving his oiiinion, & left it to the jury 


to determine whether ho could have 
done anything more than ho did to 
avoid the collision. — C ouuhkr r. Kikk- 
liHiDE (1883), 23 N. B. R. 401. CAN. 

o. — — .1 — In an action on the 
case for injuries done to iiltf.’s house, 
by reason of the negligence of deft, in 
removing the adjoining buildings, a 
K 
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Evidenck. 


SeH. 7. — Opinion and belief: Sub-sects. 3 4. 

d: 10: Sub-sect. 

Primary evidence is evidence which the law 
requires to be given llrst ; secondary evidence is 
evidence which may be given in the absence of the 
better evidence wliich the law requires to be given 
first, when a proper explanation is given of the 
absence of that better evidence (Lord Esher, 
M.K.)- — Ldcas V. WiJ LIAMS & Sons, [1892] 2 Q. B. 
113 ; 01 L. .T. Q. B. 595 ; sub nom. laiCAS v. 
Williams Son, Mendoza v. Williams & Son, 
Berlin PiioToaRAPiiic Vo. v. Williams <fc Son, 
0(1 L. T. 700 ; 8 T. L. 11. 575, V. A. 

A 7uwfa t Um Jdenid. Ilanfstfieuglo 7\ liainos (1891), 42 

W. IL (>81. 

Sec, {fcncrally, (.’opykight, Vol. XTIL, p. 220, 
Nos. 000-002. ' 

1044. Opinion Induced— By use of Royal Arms 
by tradesman.] — Where the question was put to a 
witness in examination, “ Wliat was the con- 
(jlusion in your mind arising from the fact that 
defts. exliibited the Koyal Anns on their business 
premises ? ” : — Held : it was admissible by analogy 
(o the question x^^irnitted in passing-off cases, 
“ Did you believe that deft.’s goods were pltf.’s ? ” 
— Royal Warrant Holders’ Assoon. v. Deane 
(Edward) A: Beal, Ltd., [1912] 1 Oh. 10; 81 
L. J. Ch. 07 ; 105 L. T. 023 ; 28 T. L. R. 0 ; 50 
Sol. Jo. 12. 

By get-up of goods sold — Passing off.] — 

See 1'rade marks. 

- By representation.]— >SVc, (jcnemlly, Mis- 
representation A Fraud. 

Criminal proceedings for obtaining by 

false pretences.] — See Criminal J^aw, Vol. XV., 
pp. 984 ci seg. 

1045 As to value.] — Tlie opinion of afiersonnot 
an expert on the value of a thing may bti given in 
evidence. — R. v. Beckeit (1913), 29 T. L. R. 
332 ; 8 Or. App. Rep. 204, C. V. A. 

Identity — In criminal proceedings.] — aSVc Crimi- 
nal Law, Vol. XIV., pp. 358 ct seg. 

In divorce proceedings.]— Ncc Husband & 

Wife. 

Of person libelled.]— ^cc Libel & Slander. 

As to age of children — In criminal proceedings,] 

— See Criminal Law, Vol. XV., pp. 840, 848, 857", 
860, Nos. 9308-9313, 9.323, 9408, 9458. 


Sub- SECT. 4. — Affidavits as to Information 
and Belief. 

Sec Part VII., Sect. 11, sub-sect. 7, post. 


Sect’. 8. —JUDGMENTS. 

Whether conclusive.] — See Estoppel, Vol. XXI., 
j)p. 159 ct seg., 236 et seg. 

Previous convictions.] — See Criminal Law, Vol. 
XIV., p. 471. 

Autrefois acquit & autrefois convict.] — Sec 
Criminal Law, Vol. XIV., pp. 336 et seq. 

Probate in common fornl — On whom binding.] — 

See Executors. 

Foreign Judgments.] — See Conflict of Laws, 
Vol. XI., pp. 444 et seq. 

Judicial proceedings generally.] — Sec Part IV., 
Sect. 11, post. 


Sect. 9.— DOCUMENTARY EVIDENCE. 

See, generally. Part IV., j)ost. 


Sect. 10.— EVIDENCE GIVEN IN FORMER 
PROCEEDINGS. 

Sub-sect. 1. — In General. 

1046. Falliu*e of witness to appear — Witness 
subpoenaed by plaintiff — Presumption that kept 
away by defendant.] — Green v. Gatewick (1672), 
Bull. N. P. 7th ed. p. 239, N. P. 

1047. After death of witness — Witness to a 
right.] — ^Where a witness, who had been examined 
as to a fact respecting a right, is deceased, what he 
swore at that t rial may be jiro ved by a wit ness who 
heard him give his evidence, & it is admissible. — 
Strutt v. Bovingdon (1803), 5 Ksp. 56, N. P. 
Annotations : — Distd. Morpran v. Nicboll (186(5), 36 L. J. C. P. 

86 . Reid. Wonman v. Mackenzie (1855), 25 L. J. (]. B. 44. 

1048. .] — What a dead witness has sworn 

on a former trial between the same parties, is 
evidence in the cause, & may either be re.ad from 
the judge’s notes, or proved upon oath by the 
notes or recollection of any person who heard it.— ■ 
Doncaster Corpn. v. Day (1810), 3 Taunt. 262 ; 
128 E. R. 104. 

1049. • — — .] — A w^itness examined on the tiial 
of an issue out of Ch. died ; a new trial was 
grant-ed, & on the new trial* parol evidence was 
allowed to be given of wliat this witness had de- 
posed on th(i former trial, notwithstanding there 
was the usual order for reading the depositions in 
equity of such witnesses as had died since the 
first trial. — Tod v. Winchelsea (Earl) (1828), 
3 C. P, 387, N. P. 

1050. .] — Where a new trial had been 


witness i5ajii)ot be asked whetber a 
fouudatioii was properly smik. — 
O’Neill r. Ghiku (1846), Bl. I). & 
Osb. 72.- IR. 

1045 i« As U) valve .] — A s(«teinent of 
pltf. that she should judge that a case 
of goods contained froni $4(H) to $.590 
worth of goods from her knoAvlcdge of 
buying & selling like goods : — held : 
improperly admitted. — Smith v. I.unt 
(1873). 15 N. B. K. (2 Pug.) 64.- CAN. 

104^ ii. .] — Evidence of persons 

who, having seen & inspected property, 
give their opinion as to its value is 
opinion evidence within Alberta Evi- 
dence Act, B. 10, enacting that only 
t.hreo of such persons can UjsUfy on 
either side.— C'anai>ian NoimiEiiN 
Wksi'KRN Ry. Co. v. Moore (1915), 
30 W. L. It. 676 : 7 \V. W. P. 1327; 
8 AlU. L. K. 379.— CAN. 

f. Pelationship.] — Evidence of a 
witness that be is a luombor of a firm 
of bankers who had acted as agents for 
a family & had had business relations 


with it for over fifty years, that he 
personally knew the pltf., & from the 
knowledge & belief derived from such 
knowledge of the family, ho bolieve.s 
pltf. to bo a daughter & the only sur- 
viving child of such family is proper 
proof of the relationship. — Simphon v. 
Malcolm (1914), 43 N. B. II. 79.— CAN. 

g. Proltahle cost of materials.]— 
The tostimoiij’^ of other men engaged in 
the same kind of business as to the 
probable cost of materials & supplies 
is adnd.s8ible for what it Is w'orth. — 
AN'roNiou V. ARNK'rr (No. 2), [19221 
1 W. W. a. 609 ; 65 D. L. K. 661 ; 
17 Alta. L. K. 41.— CAN. 

h. Quarrelsome disposition.] — In- 
oonipetoiit to prove by the opinion 
of a witness that a pursuer is of a 
quarrelsome disposition. — M’Farlaxk 
V. Young (1824), 3 Murr. 408.— SCOT. 

k. Object of syndicate.] — A witness 
In a preliminary examination, stated 
that as secretary of a oertain syndicate 


he destroyed the cheques Sc books of 
the syndicate, becuiiso he thought the 
object of the syndicate had been ful- 
filled. He was then asked ; “ What 
was the object of the syndteato ? ” : — 
Held : the question put was not 
oquivalcpt to asking a mere ojdnion, 
or belief, of the witness, but was a 
question as to his conception of the 
object of the 8yndleal<e with which he 
had declared himself to bo acquainted, 
& such a conception was admissible 
08 evidence to prove the illegality 
of the object of the syndicate. — The 
State r. Schumacher (1896), 3 O. IL 
11.™ S. AF. 

PART II. SECT. 10, SUB-SECT. 1. 

10481. After death of loilness .] — The 
testimony of a witness, since deceased, 
taken on a former trial, was rejected 
by the judge at the trial herein : — 
fteldj It was improperly rejected.-- 
Village 
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directed & the terais o£ the issue had been some- 
what varied, though substantiaUy the same as 
before : — Held : the evidence of a witness on the 
former trial, who had since died, might be read as 
evidence on the new trial. — J ones v, Powell 
(1833), 2 Jj. J. Oh. 66, 

1051. .] — The tenant for life, in possession of 

the real estate, was also tenant for life of certain 
personal estates under the same will, & w^as the 
heir-at-law of the surviving trustee of the real 
(‘state, but was not a trustee of the personal estate. 
Two suits were instituted against him. One was 
instituted by the tenant for life in remainder of 
the real estate, complaining of mismanagement of 
that estate, ^ praying consequential relief, & 
particularly the removal of the tenant for life in 
possession from being trustee ; the other suit was 
instituted by the first tenant in tail in remainder, 
for the same objects as regarded the real estate, 
but praying also relief in respect of the personal 
estate : — Held : evidence taken in the foimer suit 
was not admissible in the latter, it not appearing 
that the witnesses were dead, or incapable of being 
examined.—BLAGRAVE v. Blagrave (1817), 1 
I)c G. & Sm. 252 ; 16 L. J. Ch. 316 ; 9 L. T. O. S. 
168 ; 11 Jur. 744 ; 63 E. II. 1056. 

Annotaliona : — Mentd. Powys v. Blograve (1854), 2 Efj. IIcp. 

395 ; Haddelsey v. Adams (185G), 22 Beav. 266. 

1052. .] — Where, upon an issue between 

j)arties, the testimony of a witness since deceased 
lias been received, which either of those parties 
might use against the other, that evidence may be 
ust5d between the same parties in any subsequent 
proceesdings on the same issue. — I jAWRISNCE v. 
MAUiJj} (1859), 4 Drew. 472 ; 28 L. J. Ch. 681 ; 34 
D. T. O. S. 3 ; 7 W. II. 314 ; 62 E. 11. 182. 
Aiuutkilion :~C0JiSd. Elias v. Cirimth (1877), 46 L. J. Ch. 

806. 

1053. .] — In an action of ejectment A. pltf. 

proposed to cross-examine a sliorthand writer as 
to the evidence given in a former action by a 
witness who had since died. The former action 
was ejectment by A.’s son, who claimed as A.’s 
lieir-at-law, under the supposition that A. was 
dead, to recover the same premises from deft.’s 
father : — Held : there was no privity of estate 
between A. & his son, & the evidence not being 
admissible against A., was not admissible for him. 
— Morgan v. Niciioll (1866), L. II, 2 (J. P. 117 ; 
36 L. J. C. P. 86 ; 15 L. T. 181 ; 12 Jur. N. 8. 
963 ; 15 W. R. 110. 

Annotation : — Reid. Barnett v. Cohen, [1921] 2 K. B. 401. 

1054. — ^ — .]"~At the trial of a cause with viva 
voce evidence, the ct. admitted in evidence an 
affidavit filed upon an interlocutory motion which 
had been ordered to stand over to the hearing, 
although the deponent was since deceased, & had 
not been cross-examined. — Eijas v. Griffith 
(1877), as reported in 46 h, J. Oh. 806 ; 38 L. T. 
871 ; subaequejit jiroceedings (1878), 8 Oh. D. 521, 
O. A. ; 8ul> iiom, Elias v. Snowdon Slate 
Quarries Oo. (1879), 4 App. Cas. 454, H. L. 
Annotations : — Mentd. Dashwood v. Magniac, 11891] 3 Ch. 

306 ; Re Maynard’s S. E., L1899] 2 Ch. .347 ; Chaytor v. 

TrottA‘r (1902), 87 L. T. 33. 


1055. Where witness unavailable — Ex parte 
examination of pauper as to settlement.] — An ex p. 

examination in writing of a pauper, taken on oath 
before two magistrates, for the purpose of removing 
him to the place of his settlement, is not admissible 
in evidence upon an appeal against an order of 
removal, on the ground of the pauper’s having 
absconded between the notice of appeal the trial 
of it before the (juarter sessions ; although resps. 
had used due diligence, but without olYect, to 
procure the attendance of the pauper as a witness, 
he not having been heard of from the time of his 
absconding. — II. Nuneham Courtney (In- 

habitants) (1801), 1 East, 373 ; 102 E. II. 111. 
Anrwtalion : — Reid. H. v. Ferry Fridioao (1801), 2 East, 51. 

1056. .] — Blagravk V. Blagrave, No. 1051 , 

ante. 

1057. .] — In a suit for revocation of probate 

on the grounds of undue execution, & incapacity, 
where it appeared that every effort had been rnacie 
to find one of the attesting witnesses but without 
success : — Held : the affidavit made by him eight 
yciars before, at the time of proving the will at 
the district registry, might be admitted as evidencf^ 
of execution & capacity. Gounall v. Mason 
(1887), 12 P. D. 142 ; 56 E. J. P. 80 ; 57 L. T. 
601 ; 51 J. r. 663 ; 35 W. II. 672. 

1058. Witness engaged In other proceed- 

ings.] — In a probate suit the ct. allowed an 
atlidavit, used on a motion formerly made iu 
the suit, & sworn by a witness who had been 
subpeenaed but was unable to attend, owing to 
his being, at the time of the hearing, engaged as 
a witness elsewhere, to bo put in evidence. - 
DREWi-rr V. Drewitt (1888), 58 L. T. 681 ; 52 
J. P. 232. 

1059. Though within jurisdiction.] — It was 

suggested tliat when a person liad given evidence 
before a duly constitut^ed authority in the same 
cause between the same parties, & the par-ty 
proved that he could not get the witness, his 
deposition on the fomier trial could be read, even 
though the witness was witliin tlio jurisdiction. 
It was not necessary to determine whether tliat 
were a correct proposition of law. But oven if s(^, 
the party must prove tliat he used Jiis best en- 
deavours to find the witness & bring him to the 
I ct. & was not able to see or hear of him (Lord 
Esher, M.II.).- -Wiedemann v. Walpole (1891), 
as reported in 7 T. L. II. 722, C. A. 

Annotations : — Mentd. Quirk v. Thomas, 11916] 1 K. B. 516 ; 

Thomas v. Jones, [1921] 1 K. B. 22. 

1060. .] — In a suit for probate in solemn 

form, where it ai)peared that after every effort to 
trace the attesting witnesses neither of them could 
be found, the ct. admitted, as secc^ndary evidence 
of execution, an affidavit of one of them, sworn to 
supi)ort an application for probate in common 
form.— H ayes v. Willis (1906), 75 J.. J. P. 86. 

1061. In what proceedings — Proceedings in other 
cause — Previous criminal proceedings.] —An in- 
formation taken before a justice cannot be read in 
evidence after the death of the party who gave it 
on a prosecution for a misdemeanor. — R. v. 


1061 i. In what proceedings — Pro- 
ceedings in other cause — Previous 
criminal proceedings .] — In a suit iu 
which applt.’s success depended oii her 
establishiugr her mother’s divorce from 
a former husband, E., He subsequent 
marriage to another man A,, in whose 
service she had been for some years & 
to whose property applt. claimed to 
succeed as his daughter Sc heir, resps. 
produced a deposition mode after the 
birth of applt. by her mother in a 
criminal (mse. The heading of the 
document was “ G., wife of E,, caste 


8., aged 40 years, from D., on solemn 
aflirination,” & in it the witness stated, 
“ I have lived with A. these 12 or 11 
years. I lived with him before his 
wife died, two vtsars before that 
event ” ’.— Held : the heading was only 
descrJj)tivo of the witness & formed no 
port of the evidence given by her on 
solenni affirmation ; it might well be, 
& probably was, a wrong description 
of her ; & her statement In the deposi- 
tion was not necessarily or even 

S robably an adiuissiun of immorality. 
Sven if admissible, therefore, tlic 


deposition was not entitled to any 
wtdght. — M aqmulan V. Ahmad Hchain 
(1904), I. L. U. 26 All. 108 ; 8 C. W. N. 
241 ; Ji. R. 31 1ml. App. 38. — IND. 

1061 ii.— - .1— InanacUon 

for n)ali(;Ious prosecution the evidence 
given by deft, at the i>roHOCutioii of 
pltf. is admissible in evidence against 
deft, as an admission by him. The 
whole of the evidenee given at the 
prosecution can be put in by pltf. to 
prove his case & t/o show that deft, 
was not warranted in commencing the 
K 2 
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Sect. ^Evidence rjivcAi in former 'proceedings: 
Suh-secls, \ iSc2, Scct.W. Part 111- Sects- 
\ dc 2 : Sub-sects. 1, 2 c£r 8, A.] 

Payne (1695), 1 Ld. Kaym. 729 ; Comb. 358 ; 
Holt, K. B. 294 ; 5 Mod. Ilep. 103 ; 1 Salk. 281 ; 
91 E. K. 1387. 

AnvoiaHons : — Reid. -t. f. Erlswell (1790), 3 Term Pep. 707. 
Mentd. It. v. Laboucliere (1884), 12 Q. 13. D. 320. 

1062. Between same parties.] — An 

order to read proceedings in one cause in another 
must be between the same parties. — Eaj)E v - 
Linciooi) (1747), 1 Atk. 203 : 20 E. B. 132, L. C. 

1063. On same issue — Between same 

parties.] — A. being seized of two closes which he 
(•laiined as heir-at-law conveyed one to B. Both 

A. <fc B. were aftenvards ousted by C. <fe brought 
actions of (‘jectment against him for the premises 
rt!spectively, which they recovered. B. was again 
disj)Ossessed by C. & again brought ejectment 
against him, claiming the same premises as in the 
founer action & by the same title. On the trial, 

B, olTered to prove the deposition made by a 
witness, since deceased, upon the trial of the 
loimer ejectment between A. & C. : — Held : the 
evidence was inadmissibl(\ — D oe d. Foster v. 
Di^ury (Earl) (1834), 1 Ad. & El. 783 ; 3 Nev. & 
M. K. B. 782 ; 3 L. .1. K. B. 191 ; 110 E. U. 1400 ; 
subsequent procccdhtqs, sub noyn. Derry (Eari.) v. 
Foster (1835), 1 Ad. El. 791, n. 

Avnaiaiiovt* BiBid- Brincoe r. T.oniax (1838) 8 Ad. & El. 
198. Held. Boo d. Sirodt‘ v. Seaton (183.5), .5 L. J. Ex. 
73 ; IlodHoii V. Walker (1872), L. H. 7 Kxch. ,55 ; Llanover 
V. IJornfruy, PbillipB v. Llanover (1881), 19 Cli. D. 224. 

1064. Not between same parties 

or their privies.] — Moroan v. Nicholl, No. 1053, 

(UltC- 

1C66. Relating to same estate.] — 

BLA(iRAVE V. Bjaorave, No. 1051, ante. 

1066. Effect of R. S. C., Ord. 37, r. 3.J 

— The above ruh^ has only the effect of doing away 
>vith the necessity of an order to read sucli evidence 
does not affect the admissibility of the evidemee 
in tli(i cause in whicli it is sought to read it. — 

801 ; I 

04 \j. J. q. B. 58 ; 71 ].. T. 172 ; 42 W. 11- 074 • ' 
10 T. D. li. 041 ; 38 Sol. Jo. 001 ; 9 K. 077, C. A. 
Jnnotaiiun Reid. Barnett v. Cohen, 11921] 2 K. B. 461. 

1067. Proceedings in same cause — Inquiry 

before master.] — Evidence received at the liearing 
of the cause, & entered in the decree, is not 
necesstU’ily adini.ssible as again.st all parties, on 
inquiries before the master, under the decree. — 
Hanbford V. IlANDFORi) (1840), 5 Hare, 212 ; 07 
E. K. 891. 

1068. New inquiry before master — 

Previous inquiry discharged.] — Qu. : whether 


evidence taken before master under order for 
inquiry which was discliarged can be used in a new 
inquiry directed in the same cause. — M itpord r. 
Peters (1839), 8 L. J. Ch. 251. 

1069. Cross-suit.] — Evidence taken 

in an original suit may be read in a cross-suit under 
the common order, the ct. having judicial notice 
of both causes. — G ray v- Haig, Haig v- Gray 
( 1852), 21 L. J. Ch. 542. 

1070. Subsequent proceedings on same 

issue.] — Lawrence v- Maule, No. 1052, ante- 

1011 . Previous evidence on inter- 

locutory motion ordered to stand over.] — Elias v- 
Guiffith, No. 1054, ayUe- 

1072. On revivor of suit — Evidence 

de bene esse.] — In 1815 some customary tenants of a 
manor filed their bill on behalf of themselves & all 
other the customary tenants to establish their 
right to work minerals under their tenements 
without the consent of the lord. A commission 
was taken out in the same year to examine certain 
old persons de bene esse^ & they were examined. 
After this the suit abated, was revived, & answers 
were put in in 1819, after which nothing further 
was done. In 1871 a bill of the same nature was 
filed by customary tenants, who did not derive 
title under any of the persons named as pltfs. in 
the suit of 1815 ; — Held : the evidence taken de 
bene esse in the former suit was admissible on behalf 
of pltfs. in the later suit, the is.sue in the two suits 
being the same, & there b(4ng privity of estate} 
between the parties to the two suits respectively. — 
Llanover v. Homfray, Phillips v. Llanover 
(1881), 19 Ch. 1). 224 ; 30 W. II. 557, C. A. ; 
previous proceedings^ sub nom- Moggridge v. Hall, 
Llanover (Lady) v. Homfray, Phillips v- 
Llanover (Lady) (1879), 13 Ch. D. 380. 
Annotations : liorcwford r. A.-G., 11918] 33; 

Barnett r. Cohen, [1921] 2 K. B. 461. 

1073. Probate action— Revocation.] 

— Gornall V- Mason, No. 1057, ante. 

1074. ■-] — Drewitt V. Drewitt, 

No. 1058, ante. 

1075. 

— Hayes v. Willis, No. 1000, ante- 

1076 . New trial between same parties.] — 

Doncaster Corpn. v. Day, No. 1048, ante. 

1077. Documentary evidence not 

produced at former hearing.] — Qu. : whether, upon 
a special application, the ct. will permit a party 
to use, on a rehearing, documentary evidence not 
proved in the cause at the time of the former 
hearing. — W illiams v. Goodchild (1826), 2 Russ. 
01 ; 38 E. K. 270, L. C. 

Annoialions : — Reid. Hood r. Pimm (1831). 4 Sim. 101 ; 

(Uover r. Danbney (1862), I Do G. F. & J. 561. Mentd. 

JoHiia College v. Gibba (1835), 1 Y. C. Ex. 14 5. 


]>rosocution.- Micki.ichon r. .Small 
(1905). 21 N. /. L. B, 83J.- N.Z. 

1062 i. Bi t wa n sanir 

parties.]— Tho evidenee of deceased 
manager of pltf. in a former action of 
like nature in respect of ti»e same mine 
bet ween tbe same parties : — Held : in- 
udmiBsiblo. — W ellington Collier v 
C o., Ltd. V. Pacifk’ (\)aht Coal 
Minks, Ltd., 11919] 3 W. W. B. 463.— 
CAN. 

.]*- Complainant's state- 
ment before justic'c of peace. Evi- 
dence may be given of whut was 
said when the complaint was made. 
-GIDNEV V. Dibblek (1874), 2 Ibig. 
388.— CAN. 

m. .] — In an action by 

judgment creditors of deceased bus- 
land of deft, to set aside, \inder 
13 Eliz. c. 5 assignments made l)y 


dereased to deft, of <*ertain co. sluiros, 
wjtli intent as alleged, to defeat 
creditors, pltfs. moved for an interim 
injunction restraining dcH. from 
disposing of the shares; — Held: the 
depositions of deeeased husband, in 
other causes, taken upon bis examina- 
tion as a judgment debtor, wei*o not 
admissible in evidence upon the 
application.- -T oronto Cari'ET Co. r. 
^^quuIlT (1912), 21 W. Ji. K. 304 : 22 
Man. Ji. B. 294 ; 3 D. L. B. 725.— CAN. 

n. I*roceedin(!s in same 

cause— Inquiry before Itoyal Cononis- 
sion.] — By consent of parties, certain 
evidenee which had been taken before 
a l*arliainentary Boyul Commission 
was tiled of record “ to avail as evi- 
denee " on the trial : — Held : notwith- 
stauding the consent, such evidence 
could not be accepted as evidence in 
the cause. — l*At;AUD v. li. (1899), 29 


8. C. B. 637. - CAN. 

1076 i. Aeir trial hetireen same 

jmrties .] — Qu. : whether certitied copies 
of deeds are properly receivable in 
evidenee under It. 8. c. 112, s. 12, with- 
out a new affidavit & notice since first 
trial of cause. — Gilbert r. Camdrell 
(1870), 2 Han. 55.— CAN. 

1076 ii. — — . ] — On a second trial 

an objection made by deft.’s counsel 
to using evidemre taken on a former 
trial was overruled, pltf.’s counsel 
thei-enpon read tlie evidence of several 
witnesses on the former trial, including 
several witnesses called for the defence. 
The judge ruled that pitf.'s counsel 
made the evidence of doft.’s witnesses 
his own by reading It, & gave judgment 
for deft. — Travers v. McMurrav 
(1.S87), 19 N. S. li. (7 U. & G.) 509 ; 
8 C. L. T. 03.— CAN. 



Part IJI. — Modes of Proof 

1078. On substantially same Issue.] — 

JoxBS r. Powell, No. 1050, anie» 

Admissions for purposes or former 

trial.] — Sse Nos. 047, 048, ante, 

In criminal proceedings.] — See Criminal 

Law, Vol. XIV., pp. 309, 310, Nos. 325 et seq, 

1079. Evidence made admissible as condition of 
granting new trial — Direction of court — Evidence 
of infirm or aged witness.] — The ct. will in its dis- 
cretion make it a term of a new trial that the 
evidence of any infirm witness or witness of an 
advanced age who may die in the interim shall b(‘ 
read from the judge’s notes of the former trial.— 
Anon. (1843), 1 Dow. & Ti. 725 ; 7 .Jur. 1038. 


Sub-sect. 2.— How Proved, 

1083. Necessity for production of record.) — 
Anon. (1701), 12 Mod. Rep. 565 ; 88 E. R. 1.523. 
See, further, Part IV., Sect. 11, post. 

1081. By party present & hearing evidence 
given.]— (treen v. (Iatewick (1672), Hull. N. 1\ 
7th ed. p. 239, N. P. 

1082. .J — Pyke V. Croucu, No. 776, ante. 


AND Weight of Evidence. 133 

1083. —— .] — Strutt v. Bovingdon, No. 1047, 
ante. 

-.] — Doncaster Corpn. v. Day, No. 

1048, ante. 

1085. By reading Judge's notes.] — Doncaster 
Corpn. v. Day, No. 104cS, ante. 

1036. By consent.] — Hawtayne v. Bourne 

(1841), as reported in 8 M. & \V. 265, n. ; 151 E. R. 
1038. 

Mentd. I’ott v. lievan (184 1), 1 Car. & Kir. 
; I’ottv. Eytoii (1840), :i C. B. 32 ; Ricketts v. Bennett 
(184 7), 4 C. B. 686 ; Brottel v. Williams (1849), 3 Exch. 
623 : Co.v: r. Midland Counties Ry. (1849), 3 Exch. 268 ; 
lie (Jerman Minina: Co,, Kr p. Chippondalo (1854), 4 
Be O. M. & (4. 19 ; Oakley v. Ood-JJeen (1860), 2 h. T. 
432; Yorkshire Ry. VVatfon Oo. v. Maeliire (1881), 19 
Ch. D. 478 ; Jie Cnnningham, Simpson’s Claim (1887), 36 
('h. 1). ,532 ; Gwllliam r. Twist, 11895] 2 Q. B. 84 ; ,lacobs 
r. Morris, 11902] 1 Ch. 816 ; Rrager r. Blatspiel, Stamp A'. 
Heacoek, 11924] 1 K. B. 566. 

1087. As condition of granting new trial.] 

—Anon. (1843), No. 1079, ante. 


Sect. 1 1 . -EXTRINSIC EVIDENCE. 

See Part IW, Sect. 6, post. 


Part III. — Modes of Proof and Weight of Evidence. 


Sect. 1. -IN GENERAL. 

1088. Inference distinguished from surmise.] — 

(1) A workman employed in fairly light work in a 
colliery was taken ill. He went homo <fc died the 
same day from angina pectoris. The man’s heart 
was found to be in a bad condition of long standing. 
Tlic medical evidence was that angina pectoris 
might be brought on by several causes, & might 
be duo to circumstances wbicli could hardly be 
called an accident at all: — Held: though as a 
matter of conjecture it was i)robable, it was not 
proved as a matter of legitimate inference from the 
facts, that the death was duo to an accident arising 
out of in the course of the employment. 

(2) No fact can be proved in this world witli 
absolute certainty. All that can bo done is to 
adduce such evidence of facts as that the mind of 
the tribunal is satisfied that the fact is so. Tliis 
may be done either by direct evidence, or by 
inference from facts. But the matter must not 
be left to rest in surmise, conjecture, or guess 
(Buckley, L..T.). — Hawkins v. 1’owells Tiixery 
STEAM Coal Co., Ltd., [1911] 1 K. B. 988 ; 80 
li. J. K. B. 769 ; 104 L. T. 365 ; 55 Sol. ,To. 329 ; 
4 B. W. C. C. 178 ; suh norn. Powells Tillery 
Steam Coal Co., Ltd. v. Hawkins, 27 T. L. R. 
282, C. A. 

Annotations : — As to (1) Ccnsd. Feimah r. Mid. & G. W. Ry. 
of Ireland (1911), 4 B. W. C. C^. 440 ; Beaumont v. Under- 
RTonnd Kloetrie Rys. of London (1912), 6 B. W. C. C. 247 ; 
Stapleton v. Dinnlngton Main Coal Co. (1912), 107 L. T. 
247. Eefd. Chandler v. G. W. Ry. (1912), 106 L. T. 479 ; 
Eumaii V. Dahsicl (1912), 6 U. W. C. C 900 ; Kerr (or 
Lendnim) r. Ayr Steam Shipping: Co., 11915] A. C. 217. 


Sjoct. 2.— ADMISSIONS. 

SlIB-SE(n\ 1. -.VOMTSSIBiLlTY AS RVIDIONI’E. 
See Bari II., Sect. 4, sub-sect-. 2, atife. 


Sub-sect. 2.— Nature of Admission. 

1089. May be expresj or implied.) — Heane v. 
Rogers, No. 1110, post. 

1090. Affidavit not denied.] — A claim for flui 
specific performance of an agreement stated iiie 
agreement. An afiidavit was made on behalf of 
pltf., that the agreement had been made, & that 
the attesting witness to it was a clerk of deft., 
tliat deft, liad refused to allow his cl(*rk to prove 
the agreement. An afiidavit was made by deft, 
in which an allusion was made to “ the agreement 
in pltf.’s claim set forth.” Deft, did not deny 
that the agreement had been made. No other 
proof was given of the agreement- : — Held : under 
the circumstances, the agrtMunent was sufficiently 
proved, pltf. was entitled to a d(*cree.— ’’I’ynte 
p. Duller (1854), 23 L. J. Ch. 504 ; 2 W. R. 309. 

Admissions by conduct.)— AVc Sub-sect. 5, post. 


Sub-sect. 3. -Vai.ue as Evidence. 

A. In General. 

1091. Extra judicial declarations — Compared 
with sworn evidence of same witness.] — Greater 


PART II. SECT. 10, SUB-SECT. 2. 

1086 i. Tty reading judge's notes .] — 
The judge 'h notes of the testimony of a 
\vitnesri since deceased are evidence in 
a subsequent trial of the same cause 
to prove that witness’s testimony, 
thoiigb the second trial is before a 
ulflerent judge. — Dop: d. Lonchesteii 
f. Murray (1848), 1 All. 216.— CAN. 

o. Commissioner's notes — Taken at 
preliminary inquiry .] — On the trial of 
set aside a bill of sale : — 
Snnblc : as the Collection Act requires 
the conu*. to file the evidence taken 
before him, such evidence must be 
taken in writing, & is the best evidence 


as to what was said during the inquiry. 
— FAKLixapm V . Thomphon (1905), 37 
N. «. R. 513.— CAN. 

p. By witnesses — Actual words 
must be sworn to.] — Where jiltf. has 
been examined as a witness on a former 
trial rcsyiecting the same subject, it 
D necessary, in order to prove his 
tostiinony, that the witnesses should 
swear to the words used by him, & 
not merely to the effect of them.— 
Fraser r. Black (1851), 2 All. 312. — 
CAN. 

q. Counsel's notes — How verified.] 
— Counsel moving on his own notes of 


trial, In the absence of the . 
minutes, must verify them by affidavit. 

HTERHKXHO.V V. DUf.IIAXTV (1854), 
•James, 339. — CAN. 

PART III. SECT. 2, SUB-SECT. 3. A. 

r. SuffiHency .] — In a suit by a 
creditor to set aside a deed on the 
ground that it was made to delf. on a 
secret trust for grantor & to defeat his 
creditors :~~Ifeld : grantor’s statements 
after the conveyance that it was a 
real transaction, were admissible evi- 
dence for deft., but were not entitled 
to much weight.- Woon v. Ihwix 
(1869), 16 Or. 1198.— CAN. 
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;r<. 3. yl., JJ. <fe C'.j 

legard should be had to the evidence of a witness 
on oath, than to his extra-judicial declarations.— 
Dyee V, Calwell (1755), 2 Lee, 120. 

1092. Sufficiency — Dependent on party making 
admission.] — Evidence which would not be 
sufficient to prove a fact for a party when given 
by his own witnesses, may be so wlicn given by his 
adversary’s. — Anon. (1008), 1 L<1. llaym. 782 ; 91 
E. K. 1880. 

1093. - Compared with finding by jury.]— 

Admission by a party concerned in matters of fact 
i.s stronger than if it had been determined by a 
jury, facts arcj as properly concluded by admis- 
sion, as by trial. — ^Sheffield v. Buckingham- 
SHIEE (Duchess) (1739), 1 Atk. 028 ; 20 E. 11. 
805, L. (’. 

1094. Subsequent denial In pleadings.] — 

On (ividence of an agreement’s being confessed 
by deft., decreed to be carried into execution, 
tliough the agi’cernent was proved by one witness 
only, & positively denied by deft.’s answer. — 
Only v. Walker (1740), 8 Atk. 407 ; 20 E. IL 
1085. 

1065. - — As a bar to relief.] — (1) Admission 
of a de>:t obtained by fraud or force not set aside 
on motion, but may be a ground for a new bill 
although the former still depending. 

(2) Tlie gen(n‘al complexion of a case is not 
siiOicieiit to overturn the rules of evidence, yet it 
is a r(‘ason for sifting into the circumstances as far 
as is cotisistent witli the ruh^s of the ct. (Lord 
llAKDWlCKp:, C.). 

(8) if a man will create evidence against himself 
by admission, it is better that he should suffer 
than rules of ct. be overt urned (Ta)RD Hardwicke, 
(h).— Townsend v. Lowfield (1747), 1 Ves. Sen. 
85 : 27 E. JL 874, L. C. 

1096. .] — It is said that there is a thing 

which was intended to bo a deed, <fe which contains 
a dirc'ct n^cital <& a sf atcunent which amounts to 
an admission by deft. That admission, like every 
otluir admission made by a deft., or made by his 
agents in coume of business, is admissible as 
evidence against him ; but it is always for the ct. 
to consider what weight, if any, is to be given to 
an admission, or any other evidence ; it is not 
cot»clusiv(i merely because it is legally admissible 
(James, L.J.). — Bullky v. Bulley (1874), 9 
( 81 , App. 789 ; 44 L. J. C\u 79 ; 80 L. T. 848 ; 
22 W. H. 779, L. J.J. 

1097. Admission of contributory negligence 

Made in ignorance of true cause of accident.] - 

Hythksea t\ Palacje & Burlington Hotels Co., 
1>TD. (1892), 8 T. L. li. 710, 0. A. 

1068. Question for Jury.] - (hiAY v. Halt.s 
(1824), cited in Ry. & M. at p. 258, N. P. 

A nnot^ition Smith v. Blaiuiy (1825), Ry. & M. 257. 

109J. .) — The whole of what a pai4y says at 

the same time, must bo given in evidence, <Sr what; 
he says in his favour must not be taken as true, 
but must be lete, under all the circumstances, for 
the jury te say whether they believe it or not 
(Best, (IJ.). — Smith v, Bi.andy (1825), By. & M. 
257, N. P. 

1100. .] — Newton r. Belcher, No. 1100, 

post. 

1101 . .]— Whatever a party admits may be 

used as evidence against him, although the jury 
are to be the judges of its value (Parke, B.). — 
Toll v. Lee (1849), 4 Exch. 230 ; 18 L. J. Ex. 
264 ; 13 L. T. O. S. 325 ; 13 Jur. 614 ; 154 E. R. 
1195. 

.-Inrioea/toti ;*—Re!d. Wat«on r. Spi*atley (1854), 10 Exch. 

222 . 


1102. Cannot operate to excuse Illegality.] — 

Pltf.^s counsel have admitted, that the officers of 
excise were not bound to produce the public 
books. Indeed it would be highly inconvenient 
if they were liable to be tailed upon by every 
individual for that purpose'. Now that goes the 
whole length of determining this case ; for if the 
wager be such that th(i best evidence by which it 
must be x)roved is improper to be admitted, that 
circumstance shows that the wager Is in itself 
illegal ; & if so, no admission of the party that he 
has lost the wager can make that legal which is in 
its nature illegal .(Ashhurst, J.). — Atherfold v. 
Beard (1788), 2 Term Rep. 610 ; 100 E. R. 328. 
Amiotalions : — Refd. Shirley v, Saukey (1800), 2 Boh. & P. 
130. Mentd. Good v. Elliott (1790), 3 Term Rep. 093 ; 
Raniloll TPackoorseydass v. Soojuniiiull Dhondnmll 
(1848), r> Moo. P. C. C. 300; Fitch v. Jones (1855), 5 
E. & B. 238. 

1103. Question for Judge.]— Bulley v. Bulley, 
No. 1096, ante. 

1104. In party’s own favour — Discharge of 
bankrupt.] — In an action by the payee of a bill of 
exchange accepted by deft, for a valuable con- 
sideration, evidence that pltf. had been discharged 
as an insolviiiit debtor after the bill became due 
& had given in a blank scdiedule is not enough to 
show that the bill had been satisfied. — Hart v. 
Newman (1811), 3 Camp. 18, N. P. 

1105. Reasons for breach of agreement.]— 

Remmie V. Hall (1819), Manning’s Digest of Nisi 
Prius Cases 370, N. P. 

Annotations : — Refd. Smith v. Blandy (1825), Ry. & M. 257 ; 
(JoBH V. (Quinton (1842), 12 L. J. C. P. 173. 

Admission operating by way of estoppel.]- AW 
Estoppel, Vol. XXI., pp. 310 seq. 

— — Money had & received.]- -Acc (contract, 
Vol. XII., pp. 545, 510. 

B. Circumstances in which made. 

1106. Matter for consideration of Jury.] — Where 
an admission is relied upon against a party, the 
jury, in estimating the effect due to it, are justified 
in considering the circumstances under which it 
was made, whether deft, made it under an 
erroneous notion as to his legal liability. 

A provisional committeeman of a railway was 
sued for work done by pltf., on behalf of the co., 
in 1845, for a portion only of which he had given 
any authority to jilcdgo his credit. In 1846 the 
committee circulated a letter which operated as 
an admission of the whole of pltf.’s claim against 
the CO. :~-Hcld : the judge w'as right in directing 
the jury to consider the circumstances under which 
the admission was made, <te the mistaken view 
which was at that time entertained of the liability 
of members of provisional committees, & to 
qualify the effect of the admission accordingly. — 
Newton v. Belcher (1848), 12 Q. B. 921 ; 6 
Ry. & Can. Cas. 38 ; 110 E. R. 1115 ; sub nom. 
Newton v. Belcher, Same p. Ltddiard, 18 L. .1. 
Q. B. 58 ; 12 L. T. O. S. 213 ; 13 Jur. 253. 
Annotation Reid. Newton «. Liddiard (1848), 12 Q. B. 925. 

1107. Admission made under erroneous view of 
law.] — A party to a cause who is proved to have 
made admissions may defeat their effect by show- 
ing that they were made under a mistake of law : 
provided that no person has been induced by them 
to alter his condition. — -Newton p. Liddiard 
(1848), 12 Q. B. 925 ; 6 By. & Can. Cas. 42 ; 116 
E, R. 1117 ; sub nom. Newton v. Belcher, 
Same p. Liddiard, 18 L. J. Q. B. 53, 55 ; 12 
L. T. O. S. 213 ; 13 Jur. 253. 

1108. .] — Deft, liad been asked by letter to 

become a member of a provisional committee. 
He gave a written consent. A few days after )je 
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attended a meeting of the committee, signed a 
consent to act ^ take shs.res. At the same meet- 
ing, a managing committee was appointed, with 
instructions to pursue the ‘most energetic measures 
for advancing the objects of the co. Orders were 
afterwards given by the secretary, without con- 
sulting deft. The first older in this case was on 
the 11th, the meeting which deft, attended was 
on the 16th : — Held : (1) deft, would be liable for 
any orders of the managing co., in pursuance of 
the authority conferred upon them by the resolu- 
tion of the meeting. 

Deft, had subsequently promised to pay his 
quota if another member of the committee would 
do so ; (2) not to be an admission of his liability, 
as it was made under an erroneous impression as 
to the law, & the jury should consider such an 
offer in reference to liis knowledge of the law, as 
it was understood at the time. 

(3) An admission founded on a mistake of the 
law is not binding. — B arker v. Whitworth 
(1850), 14 L. T. O. S. 550. 

1109. Submitting to distress.] — Payment 

of rent under a distress is not a conclusive admis- 
sion of title in the distrainor, but may be rebutted 
by showing that ho never had any title. Pltf. 
claimed as extrix. &. devisee of the administratrix 
of one of three lessors, <fc showed that rent had been 
paid by deft., the lessee, to her testatrix & to her- 
self, on two occasions, after distress : — Held : this 
primd facie case was answered by showing that one 
of the other lessors was still living. 

^riie evidence given on the part of deft, did not 
show absolutely that the title was out of pltf. &; 
in some one (*lse ; but it showed a reason why he 
paid th(j rent. Payment of rent, twen under a 
distr(‘ss, is not a conclusive admission of title 
(Jervis, (.\J.). — Knight v. Cox (1856), 18 C. B. 
645 ; 27 L. T. O. 8. 187 ; 20 J. P. 744 ; 139 E. R. 
1523 ; suh nom. Cox v, Knight, 25 L. J. C. P. 314. 
Annotation : — Refd. Carlton v. Bowcock (1884), 01 L. T. 659. 

1110. Admission made by mistake — Where third 
party not prejudiced.] — The express admission of a 
party to the suit, or an admission implied from his 
conduct, is evidence, & strong evidence, against 
him ; but he is at liberty to show that any such 
admission was misundei’stof)d or untrue, & he is 
not estopped or concluded by it, unless it has had 
the effect of altering the condition of some third 
person (Bayley, J.).— Ueane v. Rogers (1829), 
9 B. &; C. 577 ; 4 Man. & Ry. K. B. 486 ; 7 
i.. .1. O. 8. K. B. 285 ; 109 E. R, 215. 

Annotations: — Consd. Newton v. Lfddiard (1848), 12 Q. B. 

925 ; He Dover Deal lly., Cinque l^orta, Thaiiet & 
Coast Junction Co., Londesboroiigh’s Case (1854), 4 
De U. M. & G. 411 ; Maloney v. Pink (1923), 130 L. T. 
500. Refd. Stratford &; Moretou Ky. v. Stratton (1831), 
2 B. & Ad. 518 ; Gnwes v. Key (1832), 3 B. & Ad. 313 ; 
He Chambers, Ex p. Chamboi*8 (1835), 1 Deac. 197 ; 
Pickard v. Sears (1837), 6 Ad. & El. 469 ; Freeman 
V. Cooke (1848), 2 Exch. 654 ; Richards v. Johnston 
(1859), 4 H. & N. 660. Mfintd. Dickinson v. Valpy G829), 
5 Man. & lly. K. B. 126 ; Jorden v. Money (1854), 5 H. L. 
Cas. 185 ; Simpson v. Accidental Death Insce. (1857), 
2 C. B. N. S. 267. 

See Estoppel, Vol. XXL, pp. 302 el seq, 

Effect of long acquiescence .] — See Estop- 
pel, Vol. XXI., pp. 333 et seq. 

PART III. SECT. 2, SUB-SECT. 3. - C. 

s. Conditions of reception.] — De- 
ceased, while working: on a building: 
as an independent contractor, was 
struck & instantly killed by the falling: 
of the boom of a derrick that had been 
erected on the building: by defts., who 
were the building: contractors. The 
machine was of the best typo &c la 
(food repair, & was operated by a 
competent man, who was not gfuilty 
of any negligence or misconduct. 


1111. Admission made under compulsion — 
Attempted extortion— In form of legal proceedings.] 

— Allegations <& admissions, used for the purpose 
of defence against attempted extortion, under the 
form of legal proceedings, or for the purpose of 
obtaining justice irregularly when regularly it 
could not be had, ought not to be used as evidence 
of the rights of the parties : — Held : allegations & 
admissions, made in the course of arbitrary pro- 
ceedings against parties in the Star Chamber, & in 
a treaty for compromise wluch arose out of the 
sentence, & in the proceedings wliich took place 
before the House of Commons in an attempt to 
obtain relief from the oppression of that ct., could 
not in any way influence the judgment of this ct.— 
Skinners’ Co. i\ Irish Society (1838), 7 Beav. 
593; 49 E. R. 1196; ajfd. (1815), 12 Cl. & Fin. 
425, II. L. 

AnnoUition : — Mentd. A.-Q. v. London Oorpn. (1850), 2 

H. & Tw. 1. 

In judicial or quasi judicial proceedings.] — 

See No. 517, ante; No. 2653, post. 

C. Staieynenis in Parly's Presence. 

1112. General rule.] — A party who is present 
may be just as much bound by the statement of a 
third person as if he spoke himself (IjORD Denman, 
C.J.).-— Ingram p. Webb (1847), 9 L. T. O. S. 147. 

1113. .] — Divorce by reason of cruelty, by 

the wife against the Imsband, sustained almost 
entirely by the evidence of the children & near 
relations of the parties, but who saw no act of 
personal violence on the part of the husband, 
except his pushing the wife, & spitting in her face. 

In cases of this kind, where it is often, Ac must 
often bo, impossible to produce evichuico of what 
occurred between husband & wife, admissions, in 
cases where every innocent man would d(?rjy witli 
indignation if he could, are important evidence, 
for it is the best Ac most credible testimony the 
re.s gestce would admit of (Dr. Lu.shin(jton). — 
Saunders v. Saunders (1817), 1 Rob. EccI, 519 ; 
5 Notes of Cases, 408 ; 9 L. T. O. 8. 358 ; 163 E. R. 
1131. 

Annotations : — Mentd. Saunders r. Saiinder.'? (1858), 0 W. R. 

328 ; Siriallwond v. Smallwood (1861), 2 Sw. & Tr. 397 ; 

Waddell v. Waddell (1862), 2 Sw. & Tr. 584 ; Sant v. 

Sant (1874), L. R. 5 1>. C. 542 ; Russell v. Russell, [1897J 

A. C. 395. 

1114. Child, living with mother, called by 
particular name,]- -Held : where it is proved that 
the separated wife was the mother of a particular 
child, Ac it is also proved that it was the habit of 
persons in the house where the mother Ac child 
lived to call the child by a particular name, A that 
such persons would not be likely to do so unless 
they had the authority of the mistress of the house, 
such proof is some evidence of the fact that the 
child went by that name with the authority of the 
mother. — Fearon v. Aylespord (Earl) (1884), 
12 Q. B. D. 539 ; 53 L. J. Q. B. 410 ; 50 L. T. 
508, 662 ; 32 W. R. 718, D. (J. ; on appeal, 14 
Q. B. D. 792, 0. A. 

Annotaiians : — Mentd. Sweet v. Sweet, [18951 1 Q. B. 12; 

Hunt V. Hunt, [1897] 2 Q. B. 547 ; Kennedy v. Kennedy, 

[1907] P. 49. 

witness, who stood beside W. at the 
time the statement was made, tostltled 
that he heard what the operator said : 
— If eld : the evidence that W. heard 
the statement was of the vaguest cha- 
racter ; & the remark was not addressed 
to him ; that the allegation was not 
that he, but the llrm, of which he was 
a member, had been notified, as t«) 
which he may have had no knowledge, 
so that oven if ho heard what the 
operator sahl, he may not have been 
In a position to contradict it. This 


Pltfs. alleged that there was a defect 
in the machine. The only evidence 
of knowledge of the alleged defect by 
defts. was that of two witnesses, one 
of them stating that the operator of 
the hoist told him, after the accident, 
that the machine was defective & that 
he had notified defts. of the defect 
prior to the accident, & that this state- 
ment was made by the operator 15 or 
20 feet from deft. W., one of the 
members of deft, firm, who did not 
contradict the statement, TUe other 
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Sect, 2. — Admiasionft : Siih-scci. 3, C. ; suh-secU. 
4 (fc 5.J 

Whether corroborative evidence within Evidence 
Amendment Act, 1869 (c. 68), s. 2.] — See Husband 
Wipe. 


Hub-sect. 4— Effect of Pakticulah Admts.sions. 

1115. Admission of possession — Refusal to give 
up possession.] — Ejectment against assignees of a 
bkpt. ; proof, that upon being required to give up 
possession of the iiremises, the*y answered that it 
was not consistent with their duty to do so, is 
sulYicient proof of ])ossession. — D oe d. Hadnou 
(Eabl) V. 'Payloh (1819), 2 Stark. 535, N. P. 

1116. Whether admission of previous pos- 

session.] — An admission by a party, tliat he is in 
possession of certain premises, is no (‘vidence of 
Ids possession on any day antecedent to that on 
which the admission is made. — -T indat. Whit- 
bow (1823), 1 C. P. 22, N. P. 

1117. Whether admission of party’s title to sue 
— Admission of all facts “ except the merits.”] — 
Dcift., in a suit by assignees of a bkpt., was told, at 
an interview with the attorney for the assignees, 
which was arranged by his own attorney, but which 
he thought proper to atUmd alone, that his attorney 
had proposed tliat lui should admit every fact, 
except the merits, provided pltfs. would waive 
their right of holding him to bail ; lu^ was asked, 
wliether that proiiosal was made with his authority. 
He replied, that it was ; that lie was ready to 
carry it into cll’ect, as the only question ho wished 
to try was, wheth(*r he was liable on the under- 
taking he had given: — Held: this amounted to 
an admission of tlie I’ight of tlie assignees to su<^, 
although no mention was made of it in the con- 
versation. Semble : it would have been otherwise*, 
if, without further exiilanation, he had only said 
that he wishi^d to try ujion the merits. — Davies 
V. Huutun (1829), 4 (\ A P. 100, N. P. 

1118. -y— Letter entitled In pending cause.] — 
In an action, brought by bkpt.’s assignees, a letter 
writt<‘n by deft, entitled in the cause, is not such 
an acknowledgment of their title as assignees, as 
will r(*nder it unnecessary to })roduce the corumn. 
^ the subsequent i)roceedings. — L ancastpjr v 
Habkeii (1827), 5 1.. J. O. H. K. H. 289. 

1119. Admission suggesting offence committed 
— Whether party liable for offence — Refusal by 
witness in bankruptcy to answer ” question.”] — 
Eomrs. of bkpt. committed a witness for refusing 
to Djad tlie entries in an account ; — Held : (1) they 
were liable to an action for false imprisonment for 
so doing, because this was not a qu(*st ion ; (2) the 
circumstance of the witness speaking of it as a 


question at the time of his refusal made no differ- 
ence. — Isaac v, Impey (1830), 10 B. & 0. 442 ; 
4 0. & P. 113 ; 5 Man. & Rv. K. B. 377 ; 3 Man. & 
By. M. O. 40 ; 8 L. J. 0. S. K. B. 109 ; 109 E. R. 
514. 

Annotation: — Reid. Fergiison v, Kinnoull (1842), 9 Cl. & 

Fin. 2.51. 

1120. Promise to pay further Instalment — 
Admission of debt due.] — It is suhicient proof that 
money is still duo on a warrant of attorney, when 
the clerk of pltf.’s attorney swears that it is due ; 
he having already received thereon different pay- 
ments, & having also lately seen deft., when he 
promised to pay a further instalment. — Middle- 
ton V. Htockdale (1812), 0 Jur. 509. 

1121. Admission of debt — Whether explanation 

of items precluded.]— Pltf. is not precluded from 
exjilaining admissions in the particulars of demand 
of payments made to liim by deft., & of showing 
on what account such payments were made. 
Thus, in an action for use iV occupation to recover 
£12 Ss, 1 Od. the balance of an account of £04 0.s. lOd. 
where the particulars of demand contained an 
admission, “ on account whereof jiltf. admits she 
has received at various times sums of money, 
amounting in the whole to £21 12s. Od.,” pltf., 
at the trial, proved a debt to the amount of 
£11 3s. Od. : — Jletd : pltf. might explain on what 
account the £21 12.9. Od. had been paid ; ct on 
evidence given, tliat £12 lOj#. Od. of that sum had 
been paid for a debt not due to pltf., that slie 
was entitled to recover £5 Od., being the 
diflerence be‘twcen the amount of the debt proved 
& that part of the payments in tlie particulars of 
demand renmining unexplairu d. — Mebcy v. Galot 
(1819), 3 Exch. 851; 0 Dow. A L. 050; 18 

E. ,1. Ex. 317 ; 13 E. T. O. S. 107 ; 13 Jur. 412 ; 
154 E. R. 1089. 

In account stated.] Contract, Vol. 

X 1 1., ])p. 570 ei Hcq, 

1122. Admission before & after action brought 

— Receipt of trust funds.] — Trust funds may be 
ordered to be brought into ct. by the trusU^e, an 
accounting party, upon admission contained in 
letters written before action brought tliat lie has 
received the money, a recital to that ell'ect 
contained in the settlement, his execution of which 
as ti’ustee has been prov(*d ; although th(*re is no 
formal admission in his pleadings, or affidavits, 
that he lias received A holds the money. — 
Hampden p. Wallis (1884), 27 Ch. D. 251 ; 54 
D. J. Ch. 1175 ; 51 E. T. 357 ; 32 W. R. 977. 
AnnoiatimiH lie Boony, Ff reach r. Sproston (1894), 

42 W. K. 377. Mentd. Wanklyii v. WUhou (1887), 30 

Ch. 1). 180. 

See, generally, Tbu.sts & Trustees. 

1123. Admission under notice to admit — Whether 
admission of fact stated in description of document.] 


ovidonce should not liavo liecii 
admitted. — VVArsox r. Bookkh (1913), 
18 B. (J. U. 538.— CAN. 

PART III. SECT. 2. SUB-SECT. 4. 

t. Adinission of third person -As 
to transfer of {foods .] — In an action 
against a Hheriff for taking goods under 
an execution against P., which pltf. 
claimed under a previous assignment 
made to him by Ih In jiayment of a 
debt, declarations of I'.’s son, in whose 
possession pltf. had left the goods, 
as to the circvimstauccs of the transfer, 
are not evidence against jiltf. though 
the fact of such possession is proper 
for the consideration of the jury in 
det,ermining the bona fides of the 
transfer. — Doak v. Johxhox (1843), 
2 Kerr, 319.— CAN. 

a. Admission of execution of deed 
or documcni .] — McDonald r. Clahkk 
} 1870). 39 U. C. 11. 307.— CAN. 


b. Jiesolution of eorpnration — Ac- 
ceptance of offer to purchase.] — Noimi 
Vaxcouvkk Dlstuict V . Tuacy (1903), 
34 S. C. JL 132.— CAN. 

0 . Admission as to investment by 
notary — Whether evidence of agency .] — 
Admissions that a notary liad invested 
moneys collo(?Uid interest on loans 
for pltf. do not constitute evidence of 
agency on the part of the notary. — 
Ukhvais V. McCarthy (1904), 35 

H. C. K. 14.— CAN. 

d. What amounts to judicial 
admission — Confession of judgment .] — 
A confession of Judgment for a portion 
of the amount claimed is a judicial 
admission of pltf.'s right of action 
& constitutes complete proof against 
the i)arty making it. — Citizens IjIuht 
& Power Co. v, St. Louis Town 
(1904), 34 S. C. It. 495.— CAN. 

e. Title by adverse possession — 


I JDrclarations of occupant of land.] - 
The declarations of one in adverse 
possession made on the premises while 
in occupation, importing a claim of a 
statutory title in himself, are admis- 
sible in an action of ejectment against 
his rcpi*csentatives to support the 
presumption of title from- possession, 
wiicther they are against interest or 
not, whether made before or after 
the statutory title accrued. — Hundlk 
V. McNeil (1908), 38 N. B. It. 400 ; 
4 E. L. It. 522. — CAN. 

f. Admission ns to title to fore- 
shore.]— On application by the Minister 
of Justice for a disclaimer of damages 
for the taking of the foreshore on tue 
Miraniichi river, the Govt, of New 
Brunswick passed an Order in Council 
stating that the owmer of the adjoiuiug 
land taken claimed title to the fore- 
shore ; that it had been used by the 
owners for booming purposes & otber- 
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Part III. — ^Modes or Proof and Weight of Evidence., 


— The admission of a document described in the 
usual notice to admit, is not the admission of a 
fact stated in the description : it may be some 
evidence of the fact whic^h may bo rebutted by 
evidence to the contrary.-A-PinaRiM: v. Southamp- 
ton & Dorchester Ry. Co. (1849), 18 L. J, C. P. 
830 ; suh nom. Pilgrim v. South Dorchester 
Ky. Co., 13 L. T. O. S. 304. 

AnnoMion : — Mentd. Humphrey v. Nowlaud (1862). 15 
Moo. P. 0. O. 343. 

-.] — SeCf generally. Practice. 

Admission as evidence of account stated.] — See 

Contract, VoI. XII., pp. .576 ct seq. 

Admission as evidence of money had & received.] 
---See Contract, Vol. XII., pp. ,545, 510. 

Admission operating by way of estoppel.] — See, 
generally. Estoppel, Vol. XXI., pp. 310-.328, Nos. 
1140-1220. 

Representation as to title to goods delivered to 
carrier — Effect on right of action.] — See Carriers, 
\'o1. VIII., p. 225, No. 1439. 

Admission by tenant— Of rights of landlord.]— 
See liANDiiORD & Tenant. 

Admission by purchaser— Of title of vendor.] — 
See, Sale op Land. 

Entries in pass book.] — See Bankers, Vol. III., 
I)p. 243 et seq. 

Aam:ssion ot adultery.] — See Husband & Wife. 


Sub-.sect, 5. — Admis.sions by Condi: ct. 

1124. Weight as evidence.] — Goodman v. Scrjse 
(1708), 2 Eq. Cas. Abr. ]83 ; 22 E. R. 157 ; .mb 
nom. Woodman v. Skute, Prcc. Ch. 2J0 ; Gilb. 
(4i. 9 ; sub ‘nom. Anon., 3 P. Wins. 291. n., Ji. C. 

1125. Conduct amounting to an admission — 
Note given with warrant to confess judgments & 
further security — Judgment confessed — Admission 
of liability.] — Goodman p. Scusk (1708), 2 p]q. 
Cas. Abr. 183 ; 22 E. It. 157 ; su^) norn. Woodman 
r. Skute, Prec. Ch. 200; Gilb. Ch. 9; .mb nom. 
Anon., 3 P. Wins. 291, n., L. C. 

1126. Advertisement.] — In an action for 

goods of a bk])t., against the person wlio sold 
them, an advertisement of deft.’s, describing them 
as the goods of bkpt., precludes him from disputing 
tlie bkpey. — Maltby v. Christie (1795), 1 Esp. 
339, N. P. V / I 

Annotation ; ™R3ld. llaiikin v. Homer (1812), 16 East, 1J)I. 

1127. Non-application for annuity — Ad- 

mission of satisfaction.] — A married woman being 
entitled to an annuity, charged on a plantation 
^ residuary estate in ,L, devised to A ., her husband, 
under an authority from A. receiveil the produce 
of the estate from 1811 to 181(5, & never accounted 
for it ; during that period she nev^er applied for 


any arrears of her annuity : — Held : the annuity 
must be presumed to have been satisfied. — 
Carter v. Anderson (1830), 3 Sim. 370 ; 8 
L. J. O. S. Ch. 91 ; 57 E. B. 1036. 

1128. Payment of interest on note — 

Consent to alteration.] — In an action by t!ie jiayee 
against the maker of a promissory note, the note, 
on being produced, ajijieared to have been altered ; 
the words “ or order ” having been substituted 
for “ or other.” The attesting witness who had 
prepared the note stated that he could not say 
whether the; alteration was in his writing or not, 
but that- he ought to have drawn the note originally 
with the words ” or order.” Deft, had paid two 
years’ interest on the note : —Held : this was 
reasonabhi evidmice from wliich it might bo in- 
ferred that the alteration liad taken place with 
deft.’s consent. — C ariss v. 3’attersall (1811), 2 
Man. (r. 890 ; Drinkwater, 209 ; 3 Scott, N. K. 
257 ; 10 L. J. C. P. 187 ; 133 E. B. 1001. 

1129. Partial admission of account — • 

Whether admission of whole.] was the com- 
mercial agent of the E. 1. Co. at A. It was his 
duty to send his account to . 1 ., tlie Co.’s agent at 
li., to examine <fc to transmit to the governor of M. 
On pltf.’s accounts, tlujre appeared a V)alance of 
1325 dollars against him, but on reference to the 
accounts kept by .1. of the same transactions, 
instead of a deficiency, 4771 dollars appeared due 
to pltf. The Co. then allowed the 1325 only; — 
Held : tliis was not a suflicient admission & 
recognition of the correctness of J.’s accounts, as 
to entitle pltf. without further (jvidonce, to the 
4771 dollars. — Earquhar v. East India Co. 
(1815), 8 Beav. 260 ; 50 E. B. 102. 

In action for breach of promise of marriage.] 

— See Husband Wipe. 

1130. Silence.] — Silence is not evidence of 

an admission, unless there are circumstances 
which render it more reasonably probable that a 
man would answer the charge made against him 
than that he would not (Bowen, li.J.). — Wiede- 
mann c. Walpole, [1891] 2 Q. B. 534; 60 

L. J. Q. B. 762 ; 40 W. B. 114 ; 7 T. L. B. 722, 
C. A. 

Annotations : — Reid. Quirk v. Thomas, 11916) 1 Iv. B. 510; 

Thomas r. Junes, U921J 1 K. IL 22. 

■ Not answering letters.] — See Nos. 3799, 
3S24-3831, post. 

Whether corroborative evidence 
in action for breach of promise of marriage.] 

See Husband A Wife. 

Letter endorsed or otherwise 

adopted.] — See No. 2648, post. 

— Account not disputed.] — See 

3963, post. 


wise for more than sixty years ; that 
the A.-G. was of opinion that whatever 
riifhts the province may have had were 
extmjfnished, & that no claim should he 
made by it to said foreshore : — Held: 
‘his was an admission touching the 
title to the foreshore by the only 
■'lythority competent to make it. — 
J^wke^ik V. K. (1915), 52 S. C. It. 197. 

Malicious prosecution — Evdcncc 
oj defendant (jiven in prosecution of 
plaintiff — Whether admissible as ad- 
mission.] — In an action for malicious 
prosecution the evidence given by 
deft, at the prosecution of pltf. is 
adndssible In evidence against deft, 
as an admission by him. — M icklewon 
V. Small (1905), 24 N. Z. L. K. 831.— 

PART HI. SECT. 2, SUB-SECT. 6. 

1130 i. Conduct amounting to an 
^d mission— Silence.] — In an action for 
false Jjnppisoninent against four defts. 


the only evidence connecting two of 
them with an order given by the t hird 
of them for pltf.’s arrest was the 
evidence of a witness given on the 
hearing of a charge against tlie i)ltf. 
in a police ct. when the two defts. were 
present. The witness stated that he 
had the authority of all defts.. for the 
arrest. The two defts. heard this 
evidence given & were silent : — f/e/d : 
such silence in a ct. of justice could not 
he given In evidence of an admission 
by the two defts. of the facts stated by 
the witness. — Fisuku v. Wheatland, 
Crook, Andrews & Thomson (1863), 
2 W. & W. 130.— AUS. 

llSOii. .] — Acquiescence is 

not to be inferred from silence, when 
the person who remains sUciit has no 
authority to speak. — Cherry v. Eeh- 
KIN8 (1872), 3 V. It. (Law) 87.— AUS. 

1130 iii. .]— Silence is not 

evidence of an admission that a state- 
ment of fact is true imless there arc 
circumstances which render It more 


reaHouahly jirobablo that the person 
wljom it affects would deny its truth 
than that lie w’ould bo silent. — Youno 
V. ITimiTH (1912), 14 C. L, IL 114.— 

AUS. 

llSOiv. No Inferonee is 

to be drawm from an omission to 
contradict a statement contained in a 
letter of the writer’s construction of 
his relation under an agreement with the 
recipients, unless in tiio circumsturiccK 
a denial was a necessary & reasonably 
anticipated result. — Liuhthand v. 
Maine Brotherh (1905), 25 N. Z. 
L. 11. 50.-N.Z. 

1130 V. .] — When a servant 

is imiiroperly dismissed before the 
expiry of the torrii of service, his duty 
is to leave quietly, & his silence is 
not to be regarded as evidence of his 
acquiescence of his master’s broach of 
contract. — Rohh v. Pender (1874), 
J It. (Ct. of Bess.) 352 ; 11 Be. L. R. 
175.— SCOT. 

h. Callinu for disputed deed 
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Evtdknce, 


Sect. 2. — Admisaiom : Sub-sects. £, C, 7, 8 d: 9, 
A., B., C., Z)., B. d: F. (a). J 

1131. Affidavit not disputed.] — In 

an administration action notice of motion was 
served upon deft., an exor., for payment into ct. 
of money, part of testator’s estate, which it was 
shown by affidavit that he had received. Deft, 
did not appear on the motion : — Held : deft, not 
liaving dispul/cd tfie affidavit, there was a sufficient 
admission that the money was in his hands, & he 
must be ordered to pay it into ct. — Freeman v. 
Cox (1878), 8 Oh. IJ. 148 ; 47 L. Ch. 600 ; 26 
W. Ji. (}89. 

Annotations : — Folld. Porrett r. White (1885), 31 Ch. D. 52. 
Consd. Hollis V. Piirton, [1892] 3 Gh. 226 ; Neville v. 
Matthewinan, (1894] .3 Ch. 345. Folld. lie Beenv, 
Ffronch v. Hproston, (1894] 1 Cli. 499. Befd. Hampden 
r. Wallis (1884), 27 Ch. JJ. 251. 


1132. .]— Deft., one of the 

trustees of a settlement, in letter's written to pltf., 
liis co-trustee, before tlie commencement of this 
action for tlie administration of the trusts, ad- 
mitted having received £300, part of the trust 
funds, Sc invested in an unauthorised way. Pltf., 
after deft, had appeared in the action, took out 
a summons to iiave the £300 brought into ct., & 
made an affidavit deposing that he had paid the 
money to deft., <te stating the admissions contained 
in deft.’s letters as to its application. Deft, did 
not answer this affidavit or adduce any evidence. 
The judge ordered the money into ct. on the ground 
that the letters were a sufficient admission within 
Ord. 32, r. 0. Deft, appealed: — Held: as deft, 
had not met the affidavit, tliere was a sufficient 
admission that tlie money was in his hands, <fc the 
appeal must be dismissed. 

Qu. : whetlier the letters were not a sufficient 
admission witliin Ord. 32, rule 0. — Porrett v. 
White (1886), 31 Ch. 1). 62 ; 65 L. J. Ch. 79 ; 53 
h. T. 514 ; 34 W. H. 06, C. A. 


Annotations : —Av\A. lie Boony, Ffronch v. Sprostou, [18941 
1 Ch. 499. Consd. lie AVrlffht, Kirke v. North, [18951 2 Ch. 
747. Refd. Wuriklyii r. Wilson (1887), 35 Ch. D. 180. 


1133. J — Upon a motion that 

deft, niiglit be ordered to pay into ct. a sum of 
money which he had verbafly admitted to be in 
his liands or under his control, an affidavit proving 
the admission was made by a clerk of pltfs.' solrs. 
A copy of the affidavit was served on deft, with 
tiio notice of motion, which stoted that the 
affidavit would be read on the hearing of the 
motion. Deft, did not answer the affidavit, & he 
did not appear on the hearing : — Held : the deft, 
must be ordered to pay the money into ct. — lie 
Deeny, Fpreni^h r. Spho.ston, [1894] 1 Ch. 499 ; 
63 L. J. Ch. 312 ; 70 L. T. 160 ; 42 W. U. 577 ; 
38 Sol. .To. 235. 


Annotation A. Ellia v. Allen, [1911] 1 Ch. 904. 

Statement made in presence of 
accused.]— (hiiMiNAL Law, Vol. XIV., pp. 
393-306. ^ ‘ 


Statement in pleading not disputed.] 

— See Pleading. 

Payment of rent — Admission of landlord’s 
title.] — See Landlord &: Tenant. 

Acting in public office — Admission of due 

appointment.] — See Public Authorities. 

Payment Into court.] — See Practice. 

In libel action.] — Sec Libel & 

Slander. 

Acquiescence by director of club — Ratifi- 
cation of acts of committee.] — See Clubs, Vol. 
VIII., p. 614, No. 66. 

Authority of agent.] — See, generally y 

Agency, Vol. I., pp. 397 et aeq. 

Authority of wife to pledge credit.] — See 

Husband & Wipe. 

Acquiescence operating as estoppel.] — See Es- 
toppel, Vol. XXI., pp. 333-346, Nos. 1260-1390. 

Estoppel by conduct.] — See Estoppel, Vol. XXT., 
pp. 328 ei aeq. 


Sub-sect. 6. — Admissions on Discovery and 
Interrogatories. 

Possession of documents by.] — See Discovery, 
Vol. XVIII., pp. 74 et aeq. 

By interrogatories.] — SeCy generally y Discovery, 
Vol. XVIII., pp. 178 ei aeq. 


Sub-sect. 7. — Admissions on Pleadings. 

See Admirat.ty, Vol. I., p. 178, Nos. 808, 899 ; 
I*leading. 

By infants or lunatics.] — See R. S. C., Ord. D), 
r. 13. 


Sub-sect. 8. — Admissions for Purposes op 
Trial. 

See Practice. 


Sltb-bect. 0. — Admissions by pARTicuLAit 
Persons. 

Admissibility as evidence.]— .S’rc Part IT., Sect. 4, 

sub-sect. 2, ante. 

A. By 1 Predecessors in Title. 

1134. Against party reputed to claim.] — An 
answer in chancery is sufficient evidence against 
any person actually claiming under the party who 
put it in, & primd facie against a person reputed to 
claim under him. — Sussex (Earl) v. Tempijs 
(1698), 1 Ld. Raym. 310 ; 91 E. K. 1102. 
Annotations : — Reid. Hoe d. Bacon v. Brydges (1843), 7 
Scott, N. R. 333. Mentd. KStory v. Windsor (1743), 2 
Atk. 630 ; Kenworthy r. Ward (1853) 11 Hare, 196. 


under notice to produce.] — Where plU 
claimed under a will, & deft, under i 
deed from the heir-at-law, regl8tore( 
before the will ; — Held : pltt., b 
callinjc for the deed uiuler a notice t 
produce, & puttini? in on anothe 
branch of the case, furnished prinii 
facie evidence of the conHlderation a 
mentioned in It.— B ond y v. Fo" 
(1869), 29 U. C. K. 64.— CAN. 


k- Of defendant's agent .] — 

Hendrickson r. Queen Insurance 
Go. (1870), 30 U. C. It. 108 ; 31 U. C. It. 
547.— CAN. 


I, — ^ — Mortgage of preinises 
eoverea t>g insurance pohci/ — IVithout 
consent of defendant insurance company 
— Defendant' 8 acceptance of mortgage .} — 
Hefts, pleaded that an Incumbrance, 


bcinir a nitge. for a loan obtained by 
pltf. from a co., was created by pltf. 
without their written consent as 
required by the policy. F., defts.’ 
agent who took pltf.’s application for 
Insurance, also obtained the loan for 
him ; he witnessed the assignment of 
the policy to the mtgoos., & sent it 
to defts.’ general agent, who absented 
to it In writing ; that after the fire 
defts. were told hy the co. that they 
had a claim only to the $100 insured on 
t ho buildings, which they sent to them 
by letter: — Held: defts.’ assent to 
the assignment of the policy >va6 evi- 
dence of their assent to some transfer 
of the property, which would be 
essential to the validity of the assign- 
ment.— H azzard V. Canada Aori- 
ouLTUAL Insurance Co. (1876), 39 


U. C. R. 419.— CAN. 

m. Return of lease — Intention 

to make it inoperative.] — Evidence of 
conduct, as for Instance return of a 
lease, is admissible in evidence to prove 
that such return was due to an intention 
to make the lease inoperative. — 
Shyama Charan Mandau V. Hkras 
Modlah (1898), I. L. R. 26 Calc. 
160.— IND. 

PART III. SECT. 2. SUB-SECT. 9. .-A, 

n. Admission of ploirUift's vendor 
— Wheiher original evidence or hearsay.] 
— The admissions of a person w'hose 
position in relation to property in 
suit it is necessary for one party to 
prove against another, are in the 
nature of original evidence not 
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1135. Against party actually claiming — Answer 
In chancery.] — Sussex (E^u) v. Temple, No. 1134, 
ante, 

1136 . Whether Infant heir bound.] — 

Sleeman V. Sleeman (lt72), 2 Dick. 787 ; 21 
p], R. 477 ; sub nom. Si^bman v, Angove, 4 Sim. 
133, n. 

Annotation : — Dbtd. Lock v. Foote (1833), 4 Sim. 132. 

1137. — An infant heir is not 

bound by the admission in the deceased heir’s 
answer, of the will of testator.— Cartwright r. 
Cartwright (1778), 2 Dick. 545 ; 21 E. R. 382. 
Annotation : — Dbtd. Lock v. Footo (1833), 4 Sim. 132. 

1138. Rector & successor.] — An answer by 

a former rector, to a bill filed to establish a modus 
of a certain measure of meal as to one farm, ad- 
mitting that the parish is exempt in consideration 
of a commutation for meal is not only admissible, 
but strong evidence to prove a district modus. — 
De Whelpdale V. Milburn (1818), 5 Price, 485 ; 
140 E. R. 071, Ex. Ch. 

Admissions in respect of bills of exchange .] — JSee 

Bilt.s op Exchange, Vol. VI., pp. 182, 183, 480, 
Nos. 1137, 1141, 8085-3089. 

B. By Tenant for Life, 

1139. As to boundary of estate — Whether 
evidence against remainderman.] — The declara- 
tions of a tenant for life in possession as to the 
boundary of his estate are not evidence against the 
remainderman. — Howe v, Malkin (1878), 40 
\u T. 190 ; 27 W. R. 340. 

C, By Real Parties. 

1143. Nominal party — Assignor of chose in 
action — After assignment.] — Cratb v. D’Aeth 
(1790), 7 Term Rep. 070, n. ; 101 E. R. 1190, n. 

Annotation : — Mentd. Gibson r. Winter (1833), B. & Ad. 96. 

1141. Real party — Admission by ratepayer — As 
against parish.] — A rated i)arLsliioner not being 
bound upon an appeal touching tiie settlement of 
a pauper, to give evidence against his own parish, 
the opposite parish may give evidence of his de- 
clarations as to the facts in issue ; the weiglit due 
to which must depend upon his means of know- 
ledge as to the facts so declared, & the genuineness 
of the declarations, to be collected from circum- 
stances. — R. V. Hardwick (Inhabitants) (1809), 
11 East, 578 ; 103 E. R. 1 129. 

Annotedions : — Befd. Perharn v. Ilaynal (1824), 2 Bing:. 
306; Daniels v. Bolter (1830), 4 C. & P. 262; R. v, 
Vickery (1848), 12 Q. B. 478; H. v. Petcherini (1855), 
7 Cox, C. C. 79. 

I), By Partners. 

See, noiVy J’artnersliip Act, 1890 (c. 39), sect. 15, 
&, generally. Partnership. 

1142. General rule.] — Assumpsit, against four, 
three of whom have been outlawed ; an admission 
by the fourth, that he was in partnershii) with the 
other three is evidence as against that fourth of a 
joint promise by all the four. — Sangster v. 
Mazarredo (1810), 1 Stark. 101. 

Annotation: — Consd. Gibbons v. Wilcox (1817), 2 Stark. 43. 


1143. Admission after dissolution.] — ^An admis- 
sion made by one of two partners, after the dis- 
solution of the partnersliip, concerning joint con- 
tracts that took place during the partnership, is 
competent evidence to charge the other part^ner. — 
Wood v, Braddick (1808), 1 Taunt. 101 ; 127 
E. R. 771. 

Annotations .*— Consd. Lacy v, M‘Noile (1824), 4 Dow. By. 

K. B. 7 ; Pritohai'd v. Draper (1831J, 1 Rush. & M. 191. 

Apld. Wrlgrht V. Lockwood (1841), 1 Y. & C. Ch. Cas. 113. 

Refd. Attwood v. Small (1838), 6 Cl. & Fin. 232. Mdntd. 

Tophain v. Braddick (1809), 1 Taunt. 572 ; Brandraiu r. 

Wharton (1818), 1 B. & Aid. 463 ; Perharn Raynall 

(1824). 9 Moore, C. P. 566 ; Hills v. Thorowgood (1836), 

2 Har. & W. 102 ; Rodrigues! v. Speyer, fl919J A. C. 59 ; 

Goldfarb v. Bartlett 8c Kromer, [1920] 1 K. B. 639. 

1144. As evidence of partnership.] — In an action 
on a guarantee for the debt of a third person, 
signed by one of two partners in the partnership 
firm, it is necessary to give some evidence beyond 
the relationship of partners subsisting between 
them, that the one who signed had authority to 
bind the other by the guarantee. But for this 
jiurpose it would be sulticient to prove a parol 
acknowledgment from the other partner subse- 
quently to the giving of the guarantee, or to show 
a previous course of dealing, in which similar 
guarantees had been given in the partnership 
firm, with the privity of both partners. — Duncan 
V. Lowndes & Bateman (1813), 3 Camp. 478. 
Annotations: — Mentd. Brottel v. Williams (1849), 4 Kxch. 

623 ; lie Wike, Ax p. Keighley (1874), 30 L. 'r. 407. 

1145. Admission that contract made in individual 
capacity.] — Where a contract was made by one of 
several partners in his individual capacity, who at/ 
the time declared that the subject matter of the 
contract was his property alone : — Held : his 
declaration was evidemio against all the partners, 
& therefore they could not sue jointly upon su(^h a 
contract. — L ucas v. Dk la Cour (1813), 1 M. & 8. 
249 ; 105 E. R. 93. 

Annotations : — Mentd. Cooko v. Seeley (1848), 2 Exch. 7 46 ; 

Humble V. Himtxjr (1848), 12 Q. B. 310 ; Roderi Akt. 

Trausatlaiitle v. Drughorn, [1918] 1 K. B. 391. 

1146. Admission of co-ownership.] — A. & B. are 

paHners, & part-owners of a vessel. An admission 
by A. as to a subject of co-part-ownership, but not 
of co-partnership is not binding on B. —.J aggers 
V. Binnings (1815), 1 Stark. (14. 

1147. Admission as to transaction before com- 
mencement of partnership.] — A declaration by one 
of two i)artners is not evidence to charge the other 
with respect to a transaction with that othei* 
partner which occurred previous to the partner- 
ship, unless a joint responsibility in the subject 
matter be shown. — C att v, Howard (1820), 3 
Stark. 3, N. P. 

Annotation : — Mentd. Clarke v. Chapliu (1847), 5 By. & Can. 

Cas. 294. 

By Principal Debtor. 

Whether surety bound.] — See Guar.antee. 

F. By Agents , 

(a) In General, 

See, generally, Agency, Vol. I., pp. 005 ei scq. 


liearsay, though Biich person is alive 
8c has not been cited as a witness. — 
Ali Moidin V. Kombi (1882), L L. R. 
5 Mad. 239.— IND. 

0. Admission of defendant* s an- 
cestor — As to mortgaged -Thaji Bkeui 
V. Tirumalaiappa Pillai (1907), 
1. L. It. 30 Mad. 386.-~IND. 

PART III. SECT. 2, SUB-SECT. 9.— C. 

p. Real party — ■ Action for eject- 
ment — Lessor tender aye.} — Nicnoi.aox 


d. SpAFFonn V. Rea (1833), 3 O. 8. 
84.— CAN. 

q. - - — ■ Allegation that right to 
deal with property — 7'aken away by 
administration auir.] — deft., by bis 
answer, admitted that ho was devisee 
as alleged in the bill ; but added that 
his right to deal with the property 
had been taken away by a suit for 
administration in England : — Held : 
the latter statement was not an 
explanation of the former ; 8c the 
admission as to the will might be read 


by pltf. as evidonoe without making 
evidence of what followed.— Stu-Kney 
V. Tylkf. (1867), 13 Ur. 193.- -CAN. 


PART III. SECT. 2. SUB-SECT. 9.— D. 

11441. As evidence of partnership .] — 
The admission of one partner, that a 
tiilrd nonsou was jointly interested 
with himself & Ids co-partners, is not 
evidence against the latter to prove 
such joint interest. — Carfiiae v. Van- 
BasKruK (1850), 1 Gr. 539. — CAN. 
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Evidenck. 


Sect. 2.—-Admisfiion8 : Suh-secl, 0, i*’. (/>), (c) tt* (r/), 
.3<«:4.| 

(5) Husbands and Wives. 

1148. Where wife acts as agent of husband.] — 

Anon. (1722), 1 8tra. 527 ; 93 E. It. 978. 

1149. .] — Deft, being pressed to pay a debt 

promised pltf. that he would cither call again the 
following diiy or send souk; one to arrange the 
t^iins of a security that w'as to be given by him. 
lie did not call on the following day, but his wife 
called &> admitted tlie amount of the debt claimed : 
— Held : this admission was binding on pltf., 
there being sullicient prbnd facie evidence of the 
wife’s agency. — Baukeh v. Vauoitan (1839), 9 
li. J. Ex. 4 ; 4 ./ur. 222. 

1150. Necessity for proof of privity.] — A 

declaration against husband <te wife stated that 
the wife dum sola, togc'ther with .1., made their 
joint & several promissory note payable to pltf., & 
the wife dum sola promised to pay tlie same to 
pltf. The declaration was, after issue, amended 
by adding, that the husband after the marriage, 
in consideraticn of the j) remises, promised to pay 
])]tf. the note. Defts. pleaded Stat. idmitations. 
The evidence was, that tlu* note was made in 
1837, tliat interest was paid on it legularly until 
1843, when d(‘fts. inanied. On Aug. 10, 1814, a 
year’s interest was paid by female deft., but 
without her husband’s privity. Tlie action was 
commenced on Aug. 2, 1850: — Held: under 
these circumstances, no promise was proved within 
six yeais, as none could hav(^ been made by the 
wife dum sola witliin that pciiod, ^ as the payment 
made by the wife within six yeais was 'without her 
iiusband’s privity no j)romiso by him could be 
inferred.— Nkvk r. Hollands (1852), 18 Q. B. 
202 ; 21 L. ,). Q. B. 289 ; 19 L. T. O. S. 59 ; 10 
Jur. 933 ; 118 E. B. 97. 

Annotation : — Rcfd. Beck v. 1‘ierco (1889), 2H Q. B. D. .‘110. 

Wife carrying on husband’s business.] — 

See Agency, A oh J., p. 008, Nos. 2370, 2379. 

Admissibility of evidence of spouses.] — See, 
generally, Part V., Sect. 1, sub-sect. 1, A. (d). 

— — Admissions.] — See I’ait II., Sect. 4, sub- 
sect. 2, G. (m) V., ajile. 

(c) Counsel, Solicitors, etc. 

1151. Admission by counsel — Out of court — To 
opponent’s solicitor.] — A communication to or by 
the counsel of A., from or to the attorney of B., 
respecting the proceedings in a causti between A, 

B., 'wddeh takes place out of ct., is not binding 
upon A. When', therefore, pending a rule 7iisi, 
the attorney serwd witli the ruh', inferred, from a 
conversation, out of ct., with the counsel, who had 
moved the rule, that the latter would forbear to 
move or make it absolute for a certain time, & the 
rule was made absolute by that counsel within the 
time mentioned, the ct. refused to reo|>en the 
rule. — ItiriiAKDsoN v. 1*eto (1840), 1 Man. & G. 
890 ; 9 Bowl. 73 ; Brink water, 01 ; Woll. 78 ; 
133 E. R. 595. 

See, generally. Barristers, Vol. III., pp. 345, 
340. 


1152. Admissions by solicitors — How far binding 
— Admissions to dispense with proof at trial.] — 

The admissions of the attorney in a cause are 
e'vidence against his client only when they are 
made with a view to ob'viate the necessity of 
proving facts admitted at tlie trial. — Young v. 
Wright (1807), I Gamp. 139, N. P. 

Annotations : — Refd. Doe <1. Hiilin r. Richards (1845). 2 

Car. & Kir. 210. Mentd. May v. Brown (1821), 4 Dow. N: 

By. K. B. G70. 

Admissions for purposes of trial, see Practice. 

1153. Confined to admissions in the 

cause.] — In debt for use <fc occupation, one of 
pltf.’s witnesses, on cross-examination, said that 
he had heard from pltf.’s attorney, that there was 
an agreement in writing : — Held : this was no 
evidence of the existence of an agreement, so as to 
render its production ^by pltf. necessary. 

'Idle attorney is not the agent of the client for 
the purpose of making admissions except in the 
cause & for the purpose of the cause. All that 
appeared here was — deft, having been proved to 
Imve held the premises at a c(*rtain rent — that onij 
of pltf.’s witnesses lienrd pltf.’s attorney say that 
there was an agreement in writing. TJiat clearly 
was no evidence at all to affect pltf. (Wilde, G..1.). 
— Watson v. King (1840), 3 G. B. 008 ; 1 New 
Pract. Gas. 534 ; 8 L. T. O. 8. 118 ; 130 E. U. 243. 

1154. Admission by London agents.] — 

Whore the iown agents of deft.’s attomey gav(i 
an admission to pltf.’s attorney, that the printed 
copy of a privates Act of Parliament should lie 
riH^eivable in evidence, without formal proof 
Held : it 'was not necessary to prove tlie hand- 
writ ing of siicli agents, the admission having Ix^en 
made bond fide, & under the sanction of deft.’s 
attomey,- 3’ruslo\e v. Burton (1824), 9 Moore, 
G. ]’. 04; 2 E. J. O. 8. G. P. 105; subsequent 
2>roceedin<js (1825), 10 Moore, Ck P. 00. 

1155. — As proof of opponent’s exhibits.] — 
The confession of the proctor of a party contesting 
suit sullicient proof of the exhibits of the advei'se 
party. -Hillyer v, Milligan (1754), 1 Lee, 
532 ; 101 E. R. 190. 

1156. In mere conversation.] — Declarations 

made by the attorney of a party in conversation 
are not evidence against his client. — Parkins v. 
llAWKSHAW (1817), 2 Stark. 239, N. P. 

Annotations : — Apld. IVtch r. Lyon (1840), 9 Q- B. 147. 

Refd. Whitelock v. MuHgravc (1833), 3 Tyr. 541 ; Doe d. 

lliiliii V. Riuharda (1845), 2 Car, & Kir. 210. 

1157. Before action brought.]— A letter 

written to pltf.’s attorney before action brought by 
the attorney who aft/orwards appears in the cause 
for deft, is not evidence of a fact admitted 
therein, without further proof that deft, authorised 
the communication. — Wagstaff v. Wilson (1832), 
4 B. & Ad. 339 ; 1 Nev. <fc M. K, B. 4 ; 110 E, R, 
483. 

Annotation : — Reid. Ley i\ Peter (1858), 3 H. & N. 101. 

1158. As proof of acceptance of bill — 

Prim& facie evidence.] — In an action against the 
acceptor of a bill of exchange, where deft.’s 
attorney had given notice to pltf. to produce all 
papers relating to a bill described as the* bill in 
question, & said to be “ accepted by deft.” : — 


PART III. SECT. 2, SUB-SECT. 9.— 
F. (c). 

r. Adjnissions by vovnscl ~ 
draum by j^cmiissicn of awti .] — DrxN 
r. Bhown (1911), 12 S. B. N. S. W. 
22.— AUS. 

s. flow far bindiny.] — 

vVliore in an action of corona nt broiiffht 
by the aaHignee in fee on a warranty 
ot title, the declaration alleged, as part 
of the dainaflros, that by reason of the 
defect in the title. pUt. hud not been 


enabled to obtain ho large a price for 
the land as he otlierwise ndght, & 
would have obtained, & pltf.'s couiibtl 
stated in ids opening at the trial, that 
)ltf. had before the commencemtnt of 
he action sold & couvej'cd the land 
for an inadequate eonsldcratiun, in 
consequence of such defect in the title 
& afterwards put the deed in evidento : 
— Held : delt. was eiititJed to the 
beuettt of this admission & proof, as 
defeating pltf.*s action, aithough he 
could not have been permitted to give 


evidence of such conveyance under 
any of the pleas upon the record. — 
Watxack V . Vernon (1840), 1 Kerr, 

5— CAN. 

t. No evidence given. ] — 

Counsel may make admissions which 
will have the same effect as evidence 
to establish facts against their clients ; 
&, when counsel make statements, In 
circumstances from which it is clear 
that it is Intended that the judge shall 
i-ely on them, which are against the 
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Held : such notice was pHnid facie evidence of 
deft.’s acceptance. — Holt v, Sc^uire (1825), 
By. & M. 282, N. P. 

1159. Evidence as to handwriting 

dispensed with.] — In an action on a bill of exchange 
against the acceptor, to which deft, pleaded non 
acceptavit, pltf. gave in evidence the following 
letter, signed by deft.’s attorney : “I hereby 
admit that the acceptance to the bill of exchange, 
upon which this action is brought, is in the hand- 
writing of deft.” : — Held : this was evidence to 
go to the jury of doft.’s acceptance, without the 
production of the bill itself. — Chaplin v. Levy 
(1854), 9 Exch. 531 ; 2 C. L. K. 550 ; 23 L. J. Ex, 
117 ; 22 L. T. O. S. 290 ; 2 W. B. 241 ; 150 
E. B. 227. 

Annotation : — Refd. Sharpies r. Pickard (1857), 2 H. & N. 

57. 

1160. In fraudulent defence — Put in with- 

out client’s knowledge.] — Where a solr. has put in 
a fraudulent defence for his client without the 
knowledge of the client, making admissions on 
which judgment was obtained against the client : — 
Held : the ct. had jurisdiction to set aside the 
judgment permit the client to withdraw the 
defence, & put in a fresh d(dence. — Williams v. 
Preston (1882), 20 Oh. D. 072 ; 51 L. J. OIi. 927 ; 
47 L. T. 205 ; 30 W. B. 555, C. A. 

A nrwtations Refd. Re Younprs, Do^f^ctt v. Kcvott ; Re 

Youngs, Vollum v. llcvctl (1885), liO Ch. D. 421. 

>8cc, generally, Solicitors. 

{d) Hiferces. 

1161. General rule.] — Where deft, agrees to be 
bound by what a tliird party says, wdiat sucli 
third party said is evidence. — Daniel v, Pit'p 
(18J0), 1 Camp. 300, n. ; 0 Esp. 74; Peake, Add. 
Cas. 238, N. P. 

Annotations : — Consd. Sybray White (1830), 1 IVI. W. 

435. Refd. K. r. Mallory (1881), 13 Q. H. D. 33. 

1162. .] — If A. refers H. for information 

upon any i)articular subject to 0., what C. says 
concerning it, when applied to by B. or his agent, 
is evidence for B. in an action against A. — 
Williams v. Innes (1808), 1 Camp. 304, N. P. 
Annotations : — Expld. .Sybray v. Whit(5 ( 1 ^30), Tyr. & Gr. 

740. Refd. K. c. Mallory ( 1 884), 50 L. T. 420. 

1163. Agreement subject to affidavit by third 
party.] — Where one party in a cause? offers to the 
oilier party to settle it, if an allidavit is made 
of certain facts which are disputed, & the affidavit 
is made, it shall bind the part y ; nor shall he be 
l)ermitted to dispute the question by a trial. — 
Lloyd v, Willan (1794), 3 Esp. 178, N. P. 

1164. Reference under order of court.] — Where 
in taking the accounts under a decree in a i>art- 
nership suit the ct. is satisfied that they will 
re.sult in a ceHain sum at least being found 
due from one party to the other tlui ct. will, 
without waiting for the chief clerk’s c(?rtilicate, 
order payment of that sum into ct. The chief 
clerk, with the consent of (Ik? parties, referred 
it to two accountants, one named by cacJi partner, 
U) make out a balance-sheet of undisputed items, 


& also a list of disputed items. The accountants 
having agreed upon a balance-sheet showing that 
whatever might be the result as to the disputed 
items, £541 was due from one of the partners : — 
Held : this was a sufficient admission by the 
accounting party to justify the ct. in ordering 
payment of the amount into ct. — London Syndi- 
cate V. Lord (1878), 8 Ch. D. 84 ; 48 L. J. Ch. 
57 ; 38 L. T. 329 ; 26 W. B. 427, C. A. 

Annotations: — Folld. Hampden v. Wallis (1884), 27 Cb. D. 
251. Consd. VVanklyn v. Wilaou (1887) 35 Ch. D. 180. 
Apld. Re Beeny, Ffrench v. Sprosfcon, 11804] 1 Ch. 400. 

‘ ■. Fi'oemaii v. Cox (1878), 47 L. J. Ch. 500. 

G. By ExeciUors, 

See ExfX’UTORS. 

J/. By Infants or Lunatics, 

Admissions in pleadings, see B. 8. H, Ord. 19, 


Sect. 3.™ CONFESSIONS. 

1165. Value as evidence.] -Confessio!) ... is ( lui 

worst sort of evidence (Molt, (L.T.). -Anon. 
(1701), 12 Mod. Bep. (302 ; 88 E. B. 1548. 

1166. Apart from corroboration.]— (yon- 

fe.ssion is the worst sort of evidence, that is, if 
there be no proof of a transaction or dealing, or, 
at least, a probability of d(‘aling between tliem ; 
as here there was, the one b(‘ing a sailor A the ot her 
a captain of a ship (Molt, Cb.T.). — A non. (1702), 
7 Mod. Bcp. 49 ; 87 E. B. 1087. 

In criminal proceedings.] — See Criminal Law, 
Vol. XIV., i)p. 410 et seq. 

In divorce proceedings.] — See Husband & Wiee. 
Compare Part II., S(‘ct. 4, sub-sect. 3, ante. 


Sect. 4.— PROOF OF JUDICIAL PROCEEDINGS. 

1167. How far parol evidence admissible - 
Examination in bankruptcy.] — Evidence may be 
given by parol of material facts which transpired 
at an examination before comrs. of bkpt. but 
which wen? not taken down in writing. — Bowlanij 
V. Ashby (1825), 1 O. A P. 619 ; By. A M. 231, 
N. P. 

— In opposition to rule of court.] — 

The testimony of a witness in opposition to a rule 
of ct. cannot be received. Tlie ct. cannot take 
the account of a witness of what passed in a ct. 
The ct. can only look to the rule of ct. itself. — • 
Edwards v. Cooper (1828), 3 C. A P. 277, N. P. 

1169. Evidence before* magistrates — On 

proof that not taken down in writing.] — It is to bo 
lircsumed, that what is stated on oath before a 
magistrate, is taken down in writing ; A therefore, 
parol evidence of such a statement is not receivable, 
unle.ss it be first shown that it was not so taken 
down. — Phillips r. Wimburn (1830), 4 C. A P. 
273 ; 2 Man. A By. M. C. 295, N. P. 


opi>osito party, & uo objection is iiiado j 
by opposing counsel, the judge is 
entitled to roly on those statements 
as admissions of the opposing counsel. 
— Meunikk V. Canadian Northern 
Uy. Co. (1911), 17 W.L. K.539; 3 Alta. 
L. R. 345.— CAN. 

a. Letters written by attorney — 
Whether receivable in evridence as 
admissions — Letters not part of res 
f/cs/cc. )— -Where, to let in secondary 
evidence of a Dond, the attorney of 
the obligor w’as called, & upon being 
shown letters written by himself In 
wliich a deed & bontl were referred to , 


& the contents of the bond stated, Jie j 
swore that ho liad no re(?ollcctlon what.- 
ever of these Instruments, although 
ho had no doubt from reading the 
letters tliat such bond existed, the ct. 
refused to receive sueli letters 
evidence of an admission by the 
obligor’s agent of tJio existence of the 
bond, they not being part of the res 
f/estfc.—ChAHKK i\ LriTJ.K (1855), 5 
CJr. 3G3.— CAN. 

PART III. SECT. 3. 

11661. Value as evUh-nceA — K. v, 
JoNEM (1809). 28 U. C. R. 410.— CAN. 


PART III. SECT. 4. 

b. Judge's minutes — Whether con- 
elusive of what took place at trtal .] — ■ 
Hatjfax Banking Co. v. Worhall 
(1883), 10 N. S. R. (4 R. A G.) 482.- 

CAN. 

c. - — Must prevail onr shorl- 
hund writer' snoiesA judge’s state- 
ment of what took place at tlje liearing 
must prevail over 14»e stenographer’s 
tKJteS.- -C<»i\HOMDATEI) Fl.Et’TRIO (Ut. 

Caskh (1897), 34 N. B. R. 334.— CAN. 

d. Return of cvidcne.e by shorthand 
writer — Necessity for productuyn.J—On 
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Evii>ence. 


jSccI. i, — Proof of judicial proceed intw. Sect. 

. . V. A . ^ 

1170. ct. wUl not, in 

the absence of T)ositive evidence, presume that 
examinations before justices are not taken down 
in writing, so as to let in pai*ol evidence. — P ahsonb 
V. Brown (1862), 3 Car. & Kir. 295, N. 1*. 

1171. — — To explain record.] - In an action 
between A. B., it became a question whether 
dalnag(^s had been recovered in a previous action 
against A. by a third party in respect of certain 
acts. A,, to prove the atlirmativc, produced 
the r(;cord in tlui previous action, which showed 
counts on ditlerent causes of action, one count only 
being on tin; acta now in question. The damages 
were entered on all the counts, & damages entered 
generally on all. Evidence was then received 
that the damages had in fact been given for the 
matters in the one count only : — Held : siicb 
(ividenc.e was rec(‘ivable, as explaining the former 
record, not- contradicting it ; although, accord- 
ing to the evidence, it appeared that in t-he pre- 
vious action the verdi<;t on one of the other 
counts ought to have been for the then deft. - 
Preston v. Peeke (1858), JO. B. &. E. 330 ; 27 
L. J. Q. B. 424 ; 31 E. T. O. 8. 102 ; 4 .Tur. N. 8. 
013 ; 0 W. B. 691 ; 120 E. K. 531. 

1172. Whether production of record necessary— 
Where questions put in cross-examination.] — 
Where a i)arty to the cause gave evidence himself 
in support of his case;- J/dd; he might be 
asked, on cross-examination, with a view of testing 
his credit, whether an action had not been brought 
against him by another person in the county ct., 
in respect of a similar claim, upon which he had 
giv(m evidence <te had had notwithstanding a 
verdict of the jury against Ijim ; &- he might be so 
examined witliout production &- i)roof of the 
record of the procc(*dings in the county ct. — 
Henman r. T.esteh (18(i2), 12 V. B. N. 8. 770 ; 31 
L. J. C. r. 30(5 ; 9 ,Tur. N. 8. 001 ; 142 E. U. 1317. 
Arnioiadon - Mentd. Beaufort v. Cra wMhuy (18G0), L. It. 

1 J\ (5119. 


Sect. 5. -JUDICIAL NOTICE. 

Sub-sect. 1. — In General. 

1173. Knowledge of locality or evidence — 
Acquired In former proceedings.] — It is an irre- 
gularity for a judge to found conclusions, as a 
basis for his judgment as to facts upon his personal 
knowledge, derived cither from a personal view 
of the locality had in a former suit, or from a 
recollection oi t he (widence taken in that .suit. — 
Van Breda v. Silberbaueh (1809), L. K. 3 P. C. 


84 ; 6 Moo. P. 0. C. N. S. 319 ; 39 L. J. e. e- » ; 
22 L. T. 067 ; 18 W. B. 553 ; 10 E. K. 746, P. C. 

Annotaiion : — Mentd. French Hock Comrs. r. Hugo (1885), 
10 App. Ca8. 


8UB-.SECT. 2. — English Law, Custom, and 
Practice. 

A . The Crown. 

1174. Royal proclamation.] — A judge at Nisi 

Prius will not take judicial notice of the King s 
proclamations. — Van Omhron v. Dowick (1809), 
2 Camp. 42, N. P. . 

Annotations: — -Expld. Do Bodo v. 11. (1840), 10 Jur. 77.L 

Van Omcron v. Dowick was not a decision; it appears 
that an objection was made, &, the Gazette not being at 
hand, the verdict passed for pltf. ; nothing more was said 
(CooaimaE, J.). Mentd. Joseph v. Enox (181J), .t 
(’amp. 320 ; Dunlop v. Lambert (1839), Mocl. Bol). 
663. 

1175. Emanations from Crown under authority 
of statute — Articles of war under Army Act.] — We 

must look therefore at the statute [Mutiny Act] 
only & tx) the articles of war which are an emanation 
from His Majesty under the statute law. . . . 
The book called “ Pules & Kcgulations for the 
Government of the Army ” is not a book of which 
we can tak(i judicial cognisance. We arc required 
to take judicial notice of the articles of war but 
we are not required to take judicial notice of any 
other regulations, & therefore they must be brought 
before us by proof in the same manner as any 
other fa(;t (Abbott, C.J.). —Bradley v. Arthur 
( 1825), 4 B. C. 292 ; 2 State Tr. N. 8. 171 ; 0 
Dow. A lly. K. B. 413 ; 107 E. 11. 1008. 

SeCi ahtOy Nos. 1253-1255, post. 

Privileges of Crown generally.]— See Constitu- 
tional Law, 'Nhd. XI., i)p. 518-523, Nos. 230-283. 


P. Matters relating to the Courts. 

1176. Practice of other superior courts.] Every 
ct. is bound to take judicial notice of tlie customs 
of the other superior cts. ; sccus of inferior cts. 
Lane’s Case (1588), as reported in 2 Co. Kep. 


10 b ; 70 E. 11. 423. 

Annotations: — Refd. Kemp v. Bariiard (1638), Cni. 

,513 ; Mounson v. Bourn (1639), Cro. Car. 527 ; fehaftcH- 
bury’8 Case (1677), 1 Mod. Hep. 144 ; Cobbett Bw^son 
(1849), 13 Q. B. 497. Mentd. Field v. Boethsby (16o8), 
2 Sid. 137; Bankers’ Case (1695), Skin. 601; Doe d. 
Blddulphr. J’oole (1818), 11 (i. B. 713. 

1177. .] — Wo must take notice of the law, 

& the practic(i of every ct. is the law of that ct. 
{per Cur.). — Dawson v. Blackwell (1700), 
Fortes. Rep. 238 ; 92 E. K. 834. 

1178. Judges of other superior courts —Master of 
the Rolls.]— The ct. takes judicial notice that the 
Ma.ster of the Rolls is a judge of the CU>. of Cli. 


an application for a rule nisi to I'escind 
a jutlge’H order imprisoning a judgment 
fiebtor, applt. cannot show by affidavit 
what took ploeo boforti tho judge to 
whom the application was made ; 
the stenographer's return of the evi- 
dence must bo produced. — lie O'Lkary 
r. Dksphks, Kx p. DicsrREH (1902), 
36 N. B. U. 13.— CAN. 

PART HI. SECT. 6, SUB-SECT. 1. 

e. JTant of Icijal authority .] — ■ 
Where deft pleads over takes no 
(exception to the declaration, the ct. 
cannot take judicial notice of tho want 
f)f legal authority In pllfs. to sue in 
their corporate capacity. — B ank of 
British North America v. Hui 
(1849), 0 U. C. H. 213.— CAN. 

f. Number of coroners in county.] 
— Tho ct. is not bound to take judicial 
notice that there are more coroners 
than one in the county.- — J ohnson v. 
Parkk (1862), 12 (’. P. 179.— CAN. 


PART III. SECT. 6, SUB-SECT. 2. —A. 

g. Orders in Council — lyhcihcr 
proof nexxssnrv.] — A magistrate cannot 
take judicial notice of Orders in 
CJounoil or their publication without 
pmof thereof by production of the 
Official Gazette. — R. v. Bknnkit (1882), 

1 O. II. 445.— CAN. 

ji. .] — Judicial notice 

must bo taken of Orders in Council 
bound up with Dominion Btatiitcs.-- 
lie Stanbro (1884), 2 Man. L. R, 1. - 
CAN. 

k. .y -The ct. will take 

judicial cognisance, witliout further 
proof, of an Imperial Order in Council, 
upon production of a copy purporting 
to have been printed by the (jueen’s 
I’rlnter in London. — ^T hk Minnik 
(1894). 3 B. C, R. 161.— CAN. 

l. Emanations from Croren under 
authority of statute — licauUdions of 
Territorial F’orcf.j— The ct. does not 


take judicial notice of the Regulations 
for tho Territorial Force & County 
Assoens.—ToDD v. Andeiison, fl9l2J 
S. C. (J.) 105 ; 6 Adam, 713.— SCOT. 

PART III. SECT. 5, SUB-SECT. 2. -B. 

11761. Practice of other superior 
courts.] — The ot. will take judicial 
knowledge of the titles of Kiigllsh Cts- 
& the effect of their judgments. — Beer 
V . Paitrick (1880), 1 N. 8. W. L. R. 
157.— AUS, 

m. Name of chief justice of pro- 
trinre.]— Whore the certificate of proof 
of the execution of a deed was sub- 
scribed “ Geo. D. Ludlow,” without 
any description of his official character, 
either contained in the cicrtificata or 
annexed to the signature : — Held : the 
ct. should take judicial notice that a 
person named Geo. D. Ludlo\v was 
chief justice of tho province at the 
time the deed appeared to have boon 
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Re Olabke (1842), 2 Q. B.\619 ; 2 Gal. & Bav. 
780 ; 11 L. J. Q. B. 75 ; 8 W. 757 ; 114 B. B. 
243. \ 

Annotations: — Mentd. Carus Wilson ’» Case (1845), 7 Q. B. 
984 ; Watson ti.Bodell (1845), 14 lJJ. Ex. 281 ; Bowdicr’s 
Case (1848), 12 Q. B. 612 ; ifc/JIuwford (1849). 13 Jur. 
955 ; Re Dimes (1850), 19 L. J. gri B, 158. 

1179. Practice of the coui't.] — Dobson v. Bell 
(1076), 3 Keb. 693 ; 2 Lev. 176 ; 84 E. R. 957. 
Annotations: — Befd. Thomson v. Southwell (1701), 12 

Mod. Hep. 047 ; Pugh v. Robinson (1786), 1 Term Rep. 
116 ; Edwards v, R. (1854), 9 Exoh. 028. Mentd. Miller 
r. Bradley (1723), 8 Mod. Rep. 189. 

1180. .] — Though the bond was made two 

days after the return of the writ yet it is good, 
because deft, has four days to put in bail by the 
practice of the ct., which the ct. will take notice ' 
of (per CoR.). — Belgardine v. Preston (1723), 
Fortes. Rep. 365 ; 92 E. R. 893. 

1181. .] — A declaration entitled generally 

of the term relate to the fii^t day of the term & 
the promises & breach being laid on the first day 
of the term may be presumed to have been made 
before the delivery of the declaration because 
by a reference to the ancient practice of declaring 
ore tenus the declaration cannot be supposed to 
liave been delivered till the sitting of the ct. 
on that day. I 

It api)ears by the course of the ct., which we 
are bound to take notice of, that in ancient times 
the practice could not declare till the sitting of 
the ct. (Buller, j.). — P uGU v. Robinson (1780), 

1 Term Rep. 110 ; 99 E. K. 1004, I 

Annotations : — Refd. Edwards v. R. (1851), 0 Exch. 628. 
Mentd. Swain v. Morland (1819), 1 Brod. & Bing. 370 ; 
Dlcgeuson v. Reynolds (1834), 4 Tyr. 374 ; Owen v. 
Waters (1836), 2 Gale, 208. 

1182. Records of the court.] — The ct. has at all 
times power to look at its own records &; to take 
notice of their contents although they may not be 
formally brought before the ct. by affidavit. — 
Craven v. Smith (1869), L. R. 4 Exch. 146 ; 38 
L. J. Ex. 90 ; 20 h. T. 400 ; 17 W. R. 710. 
Annotations: — Mentd. Sampson r. Mackay (1869), L. R. 

4 Q. B. 643 ; Taylor v. Cass (1869), L. U. 4 C. P. 614 ; 
Moodio V. Steward (l870), 40 L. .T. Ex. 25 ; Robiasou v. 
Davison (1871), 24 L. T. 755 ; Hume v. Marshall (1877), 
37 L. T. 711 ; Gath v. Howarth, [1884] W. N. 99 ; Cox 
V. Hill (1892), 36 Sol. Jo. 440. 

1183. Practice of inferior courts.] — Lane’s Case, 
No. 1176, ante. 

1184. Ecclesiastical Court — Functions of 

archdeacon.] — Chiverton v. Trudgeon (1620), 
Palm. 97 ; 81 E. R. 996. 

1185. '.] — The practice of the ecclesi- 

astical ct. is matter of fact to be proved by evidence 
& left to the jury. — Beaurain v. Scott (1812), 

3 Camp. 388, N. P. 

Aniwtations : — Mentd. Dicas v. Brougham (1833), 6 C. & P. 
249 ; Hoiildon v. Smith (1850), 19 L. J. Q, B. 170 ; Foster 
r. Dodd (1867), 8 B. & S. 842 Wood v. Woad (1874), 
L. R. 9 Exch. 190. 

1186. .] — A ct. of error will take judicial 

notice that a county ct. cannot give leave to plead 
double. — Chitty v. Dendy (1835), 3 Ad. & El. 319 ; 

4 Nev. & M. K. B. 842 ; 1 Uar. & W. 169 ; 4 
L. J. K. B. 195 ; 111 E. R. 435. 

Annotation: — Mentd. Cook r. M‘Pherson (1846), 8 Q. B. 
1030. 

1187. Court of recent origin.] — To a 

declaration for false imprisonment, deft, pleaded, 
in justification, that the Ct. of Review in bkpey. 
ordered that pltf. should stand committed for a 
contempt of the ct., & that a warrant should 


forthwith issue for that purpose. Assuming that 
the plea did, in substance, state the proceedings 
to be according to the practice of the Ct. of Review : 
— Held : the ct. could not, on such general state- 
ment, pronounce the justification sufficient, since 
they could not judicially know rules of practice 
adopted by a ct. of recent origin, <& never com- 
municated to them. — Van Sandau v. Tltrnp^u 
(1846), 6 Q. B. 773 ; 14 L. J. Q. B. 154 ; 4 L. T. 
O. S. 373 ; 9 Jur. 296 ; 115 E. R. 291. 

Annotations: — Mentd. Re Cariia Wilson (1845), 6 State Tr. 

N. S. 183 ; Re Martin, Kx v. Van Sandau (1846), Do G. 

303 ; Howartl v. Gossot, Oossot v. Howard (1847), 6 

State Tr. N. S. 319 ; Crawford’s Cose (1849), 13 Q. B. 

613. 

1188. Rules of Commissioners of Bank- 

ruptcy.] — The ct. will not take judicial notice of 
the general rules orders made by Oomrs. of 
Bkpey. for the regulation of the practice of 
cts. under 5 6 Viet. c. 122, s. 10. - lie Ramsden 

(1846), 3 Dow. & L. 748 ; 15 L. J. Q. B. 234 ; 10 
.lur. 879. 

1189. Law of inferior court — Shown by return 
to writ of habeas corpus — Channel Islands.] — The 

Ot. of Q. B. will not receive affidavits to show what 
the law is in an inferior jurisdiction in the Channel 
Islands, in contradiction to the return made 
there by a competent ct. to a writ of habeas 
cor pus f in order to ascertain wheth(*r a prisoner 
has been properly committed by it for contempt 
of ct. — Carus Wilson’s Case (1815), 7 Q. B. 
981 ; 6 State Tr. N. S. 183 ; 1 New I’ract. Cas. 
193 ; 14 L. J. Q. B. 201 ; 5 L. T. O. S. 52 ; 9 
.1. P. ()65 ; 9 ,Tur. 391 ; 115 E. R. 759. 

Annotations : "-"Retd. Crawford’s Case (1849), 13 Q. B. 613 ; 

He Dimes (18.50), 19 L. J. Q. B. 158 ; Dodd’s Case (1858), 

2 Do G. & J. 510 ; Ex p. Pater (1864), 5 B. & S. 299. 

Mentd. Ex p. Anderson (1860), 25 J. P. 116 ; R. v, Tooke 

(1884), 48 J. 1’. 661 ; Bell Cox v. Hakes He I’eiizauoe 

(1890), 63 L. T. 392 ; R. v. Crewe, Ex p. Sekgoino, [1910] 

2 K. B. 576. 

1190. Sittings of courts—Place of sitting.] — Ttm 

ct. must take judicial notice where the Common 
Pleas sit (per Cur.). — Savii.e v. Wiltshire (174()), 
Barnes, 165 ; 94 E. R. 858. 

1191. Continuation of assize from day to 

day.] — A prisoner incarcerated on a charge of 
felony, made an assignment of his goods after tlio 
commission day of the assizes, but befor(3 con- 
viction : — Held : notwithstanding tluj entire period 
over which assizes extend in one place is, by con- 
templation of law, & for some purposes one legal 
day, the particular day on which a conviction took 
place, may when necessary bo shown, the 
assigmnent was valid 

Ai far as the record is concerned, the assizt'.s 
may be regarded as of one day ; but tliat is a 
legal day, which may, & often does consist of mor(j 
than one natural day of 24 hours. Tlie ct. will 
itself take judicial notice that the assizes are 
continued from day to day. — Whitaker 
W iSBEY (1852), 12 C. B. 44 ; 21 L. J. C. P. JJO ; 
19 L. T. O. S. 160 ; 16 J. P. 314 ; 10 Jur. Ill ; 
0 Cox, C. C. 109 ; 138 E. R. 817 

Annotations : — Refd. Preston v. Peeke (1858), 31 L. T. O. S. 

162. Mentd. R. v. Roberts (1873), L. R. 9 Q. B. 77. 

1192. Records of sheriff’s books.]— The ct. will 
not take judicial notice of an entry of a writ of 
ca. 8a. in the sheriff’s book. -Russell v. Dickson 
(1830), 6 Bing. 442 ; 4 Moo. & P. 196 ; 8 L. .1. O. S. 
C. P.146; 130 E. H. 1351. 

1193. Legal fictions.] — The ct. will notice legal 


executed. — W atson v. Hay (1847), .3 
Kerr, 5 59.^ AN. 

n. Signature of judge at A'isi 
/Yiits.j — A Judge at Ntei Prius is bmmd 
to take judicial notice of the signature 
of another judge of the ct., in an order 
made under Winding-up Act. — 


MoKknzik (Wkstmoreland 
CuKATOtt) V. Scovuc (1870), 2 Han. 6. 

CAN. 

o. Extinction of right of action 
Ru prescription .^ — The prescription of 
actions for personal injuries is not 
waived by failure of deft, to plead the 


limitation, but the ct. must take* 
judicial notice of huoIi jireHcrliition as 
absolutely extinguishing the right of 
action. — M ontkkal City v. MoGek 
(1900), 30 8. C. R. 582.— CAN. 

p. Justice of the 79mrr. j -Whei’O 
R. had tried a case & sent it up to the 
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E .] 

fictions, to avoid their working injustice by avoid- 
ing ground for objections merely technical, & 
having no other, or real foundation. — B enne'ft 
V . Isaac (1822), 10 Price, 154 ; 117 E. R. 271. 

1194. Privileges & obligations of solicitors.] — 
An attorney of B. R., in pleading his privilege 
against being sued by original, improperly stated 
the custom of the ct. to be not to compel its 
atf/orneys to answer an original writ, unless first 
forejudged from th<‘ir oHice, etc., which is the 
custom in (’. B. hut not in this ct. : — Held : that 
(*nough Appearing to sustain the plea the custom 
which had no foundation here, might be rejected 
as surplusage;. 

We will take notici; that an attf)rn(‘y of the ct. 
can only be sued by bill (thj.ENBOitouciir, — 

Storks r. Mahon (1808), 0 East, 421 ; 103 E. R. 
035. 

1195. - — ,] -'()n an application to tax an 
attorney’s bill, the ct. will tak(; judicial notice 
of his being on the roll. — Ex p. Kinu (1834), as 
reported in 3 Dovvl. 41. 

Anruttations : — FoUd. Kx p. Horo (1835). .3 Dowl. (lOO. 

Mentd. Ex p, Jiowlon’H TruHteen (183.5), 1 Scott, 583 ; 

JJoo (1. Palmer & Putlcr v. Itoo (1835), 1 liar. & W. 339. 

1196. .] — On an application against an 

attorney for an attndirnent for his contempt of an 
ord(‘r of ct., the ct. will take judicial notic(; of his 
being on tin; roll. E;r p. llouE (1835), 3 Dowl. 
000 *, sub nout. Ex p. Hoauk, 1 liar. A W. 211. 

1197. Rules of equity — By courts of common 
law.] — A bill lil(*d by a cr(‘ditor of a deceased 
testat or, for t he administration of t in; estate und(‘r 
the dir(;ction of the; ct., does not of itself su.spend 
or control the oxor.’s right to dispose of the pro- 
perty make a good title. 

Tlu; cts. of common law tak(' judichil notice; of 
(his j)rinciplt‘ of (equity ; A (widence to show a 
conti-arv praethu; is not admissible. — N eevks 
V. Bpukacje (1819), 14 (h B. 504 ; 19 E. .1. Q. B. 
(18 ; 14 E. T. O. S. 391 ; 11 Jur. 177 ; 117 E. R. 
]9(>. 

J/Oiofa/eaj .’ Mentd. I’ru'c r. Price (1887), 35 (Jh. D. 397. 

1198. -.J — 4’lie et. takes judicial noti(‘e 

of the law of England as administered in the cts. 
of (;quil y. * SiMH v. Mauiiyat (1851), 17 (E B. 
281 ; 117 E. R. 1287 ; sub nom. Simm.s v. AIau- 
HYAT, 20 E. .1. Q. B. 451. 

Annotation : — Mentd. Eichholz r. BaimUter (1801), 17 

C. B. N. S. 70S. 

1199. Situation of prisons.] — The C^ucen’s 

privson is the })rison of the ct., A our oHicers are 
olticers of it. Tin; ct. will take; notice that tlie 
(Eu'en’s prison is in England (.1 ehvih, E.J.).--- 
WlCKENs V. UOATI.Y (ISol), 11 E. B. ()(>0 ; 2 


E. M. & P. 572 ; 21 I.. J. 0. P. 50 ; 18 E. T. O. 8. 
76; 15 Jur. 1198; 138 E. R. 030. 

The law merchant.] — See Custom & Usages, 
Vol. XVII., pp. 26, 27, Nos. 270-291. 

6. Statutes . 

See , now , Interi)ret.ition Act, 1889 (c. 03), s. 9, 
&, generally i Statutes. 

1200. Public Acts — Though not pleaded.] — 23 

Hen. 0, c. 9, relating to bail bonds is a public 
Act ; therefore the ct. wall take notice of it 
though it be not pleaded. — Sajviuel v. Evans 
(1788), 2 Term Rep. 509 ; 100 E. R. 300. 

1201. .] — That part of Stat. Frauds, wldch 

directs certain agreements to be in writing, will 
be taken notice of by the ct., in the trial of an 
issue out of the Ct. of Ch. — Buiinand v. Neiiot 
(1824), 1 C. A P. 578, N. P. 

1202. .J — If counsel for a party rely on an 

Act of Parliament, <fc cite it as an Act to be 
judicially noticed, the opposite party has no right 
to insist that counsel citing it should i)roduce 
a copy of it printed by the Queen’s printer. - 
Eouman V. Dawes (1841), Car. A M. 127, N. P. 

1203. .]— I am bound to take notice of the 

statutes of the realm, but not of college statutes 
(Eoill) COTTENItAM, C .). — Rc UNIVERSITY COLLEGE, 
Oxford (1817), 10 E. T. O. 8. 85, E. C. 

12C4. Time of passing.] — An avtament in 

the indictment that the insolvent filed his ])etition 
on May 20, 1859, is sullieient to show that Ik* 
filiid it after the passing of 10 A 11 Viet. c. 102, 
for the ct. will take judicial notice; of the time at 
which a statute is passed. ^ — R. v. Westley (1859), 
Bell, C. C. 193 ; 29 J.. J. M. <’. 35 ; 23 J. P. 805 ; 
5 Jur. N. 8. 1302 ; 8 W. R. 03 ; 8 Cox, C. 
211, (\ C. R. 

1205. Local Acts — Declared to be public.] — R. 

r. Toms (1732), 2 Barn. K. B. 123 ; 91 E. R. 390. 

1206. .] — A Io(*al Aet, with a clause 

declaring it to b(‘ a public Act, ^ t hat it sliall be 
taken notice of as such without being specif ujally 
pleaded, need not lx; pi'oved either to have been 
examined with tJie Pai liarncnt roll, or to have been 
printed by the King’s printer. — W'oodwaio) v. 
Cotton (1834), 1 (T. M. A: R. 41 ; 0 (k A P. 491 ; 
1 Tyr. 089 ; 3 E. .T. Ex. 300 ; 149 E. R. 980. 

1207. .] — Where an Act for conducting 

a private concern is declared to be a public Act, 
A is required to be Judicially taken notice of as 
such by all judges, without being specially pleaded , 
it is unnecessary at a trial to prove it by an 
examined copy of the original. — Beaumont v. 
Mountain (1831), 10 Bing. 404 ; 4 Moo. A 8. 
177 ; 3 E, J. C. P. 118 ; 131 E. R. 901. 

AnnoUiiion :—Reld.. Woodward v. Cotton (1834), 4 Tyr. 

(JHJ). 


High Ct., but it did in>t appear whetlu'r 
ho had done ho in bin oaj)aoIty of a 
magistrato or of a Juh( 1 co of tho i)oaoo ; 
-Stmbh' : tho High Ct. was hound to 
take judicial uotioo that U. was a 
iuHtico of tho pcaoo for Bengal. —H. r. 
Nauadwtp Goswami (1898). 1 B. L. K. 
15; 15 W. 11. 71, n. - IND. 

PART III. SECT. 6, SUB-SECT. 2.-C. 

12011. }*ubUc S.vxKKV V. 

PiX)VKn, Kxp. Pluvku, I1903J S. H. g. 
03.'— AUS. 

1201 ii. .] ~ Upon a covenai\t to 

pay Interest at 10 jxt cent, nuido while 
JO Viet. c. 80. wtis in foreA\ 8: l)cfore 
*J‘j Viet. c. 85: “//c/d.* the ct. was 
i)ound to notice that i»y the 8tat\ito 
no more than (J per cent, could ho 
reoovorod, though non cst factani only 
had been pleaded. — Oini)LKsrv)NK r. 
O’llEli.LV (18{{3), 31 V. C. 11. 101).- 
CAN. 


1201 iil. . 1 The cts. arc hound to 
take judicial uoM«*e t»f every public Act 
of the rrovincial Legislature, though 
its operation may he locally limited. — 
D.\RLiN(i r. HrrcHeueK (1860), 35 
U. C. B. 103.-CAN. 

1201 iv. .J — Tho corpu. of St. 

.lohn being houml by law* to lay A repair 
the street in the city, it is matter of 
nublie law, of which the et. is hound 
to take notice. “Mendkilson r. Hr. 
John Couex. (1872), 1 Pug. 197.— CAN. 

1201 V. ,1 — The et. is hound to 

t.'iUe notice that the Imperial Acts 
11 Geo. IV. iX I Win. IV. c. 60 enable 
lands in this 1‘rovliice, held in trust 
by a person of unsound mind, to be 
conveyed bv a committeo appointed 
by the High Ct. of Ch. in England. 
— TnoMi»30N r. BicNNKrr (1873). 33 
C. P. 393.— CAN. 

1201 vJ. .] — The et. must take 

notieo as a mutter of law, that Canada 


Tenii)erance Act is in force ; A is also 
l)oiiMd to find out 8: take notice of all 
fac.ts necessary to determine the 
quest ion of law*.— E.r p. White (J88J ) 
30 N. B. U. 553.— CAN. 

q. JJate o/.]— The et. wiil 

take judicial notieo of tho date of the 
passing of an Act of Parliament. — K. r. 
.Shovelbo'ttom (1868), 5 W. W, A A’B. 
188.— AUS. 

r. Proclam at ions under.] — 

When judicial notice by statute 
directed to be taken of proclamations 
no formal evidence of these need bo 
tendered. — McLay v. Peis (1899), 9 
Q. L. J. 120.— AUS. 

5 , Persojuil knowledge 

of magistrale.] — Marhhaij:. t\ Wette.n- 
HAEL BuothkRS, [1914] V. L. It. 266. — 

AUS. 

t. Prohibition of public order — 
lijj Civil Cod*: ~ IVhcther rule of public 
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1208. .] —Hilliard v. Webster 

(1844), 0 Man. & G. 983 ; 7 Scott, N. R. 903 ; 

2 L. T. O. S. 348 ; 8 Jur. 425 ; 134 E R. 1190. 
Annotation: — C!onsd. Spooner v. Juddow (1850), 6 Moo. P. 

C. C. 237. 

1209. .] — A local Act of Parliament must 

be judicially noticed, & must have all the operation 
of a public statute. — Aiton v, Stejphen (1870), 

1 App. Cas. 450, H. L. 

1210. Private Acts — Must be pleaded.] — 23 Hen. 
0, c. 9, of sheriffs’ bonds is only a privat,e statute, 
of which the ct. will not take notice unless it be 
pleaded. — Bp:nson t\ Welby (1070), 2 Saund. ■ 
154 ; 2 Keb. 070 ; 85 E. R. 891. 

AniMtaiimis : — Consd. Samuel v. Evans (1788), 2 Term Rep. 
369. Reid. Biillythorpe v. Turner (1744), Willes, 473. 

1211. S. P. Parker v. Welby (1070), 2 Keb. 
057 ; 1 Mod. Rep. 57 ; 1 Sid. 439 ; 84 E. R. 413. 

1212. .] — The cts. cannot take notice 

ollicially of the wording of a private Act of Parlia- 
ment. — Platt v. Hill (1008), 1 Ld. Raym. 381 ; 

3 Salk. 330 ; Holt, K. B. 002 ; 91 E. R. 1 152. 

1213. .J~The cts. cannot take notice 

judicially of a ]irivate statute. — Pitts ik Pole- 
IIAMPTON (1098), 1 Ld. Raym. 390 ; 91 E. R. 
1158. 

Annotation : — Mentd. Gwyniic r. Burnell (1840), G Bing. N. C. 

1214. .] — Cts. cannot take notice ex officio 

of iirivate Acts of l^xrliament. — Ingram v. Foot 
(1702), 1 Ld. Raym. 708 ; 12 Mod. Rep. Oil ; 

91 E. R. 1372. 

Annotation Mentd. IE r. L. C. C., 11898] 2 Q. B. 434. 

1215. .J — Adcock v. Gill (1752), Say. 00 ; 

90 E. R. 803. 

1216. .J- “—Where copies of a private Atd 

of Parliament, ])rintcd by the Queen’s printer, 
are made evidence, a deft.’s counsel at Nisi Prim 
cannot make an objection founded on that Act 
a ground of an application for a nonsuit, if the 
Act has not been given in evidence on tlie part, 
of pltf., because it is not an Act to be “ judicially 
noticed,” is only before the ct. when given in 
<‘vi(l(*nce. — Greswolde v. Kemp (1842), Oar. M. 
035, N. P. 

Annotation : — Mentd. Wright r. Willcox (1830), 9 C. B. G30. 
I). Illegality, 

Illegality of contracts, gene rail v, see (kiNTRACT, 
\oL XI., pp. 234-303, Nos. 1937-2.501. 

1217. Duty of court to take notice of — Agree- 
ment to withdraw from criminai prosecution.] 

All agreement to withdraw from a iirosecu- 
tion for felony or misdemeanour with a view 
to private benelit is bad, as being against 
l>ublic xiolicy, A cannot be validated by tli(' 
sanction of the ciiminal judge or magistrate 
obtuined to the withdrawal. If such an agree- 
nuuit is afterwards sued upon, it is the, duty of the 
ct. to take tlui objection that the agreement is 
bad. although no such objection is raisinl by tb<^ 
pleadings or by counsel at the bar. Whitmore 
r. Fari.ey (1881), 4.5 L. T. 99; 29 W. R. 825; 
14 (;ox, G. C. (117, C. A. 

A nnotfitions : — Reid. Wlndhill L. B. of Health r. Vint (1890), 
43 Ch. D. 931. Mentd. Pciiley v. Aiistruther (1889), 
48 L. T. CGI. 

1218. Contract of insurance containing 

p.p.i. clause Consent of parties to try case with 


clause excluded.] — Buchanan & Co. r. Faber 
(1899), 15 T. L. R. 383 ; 4 Com. Cas. 223. 

Annotations : — Consd. Gedgo r. Royal Exebaugo Assoc. 

Corpn., [1900] 2 Q. B. 214. Refd. Royal Exchange Assoc. 

Corpii. r. Sjoforsakrliigs Akt. Vega (1901), 70 L. J. K. B. 

874. 

1219. .] — Griffiths v. Fleming, [1909] 

1 K. B. 805 ; 78 L. J. K. B. 567 ; 100 L. T. 765 ; 
25 T. L. R. 377 ; 53 Sol. Jo. 340, C. A. 

Annotation : — Mentd. lie Bradley &: Essex & SulTolk Accident 

Indeiimity Soc., [1912] 1 K. B. 413. 

.] — See Contract, Vol. XT., pp. 302, 303, 

Nos. 2480, 

Notice of statutory defence of illegality in county 
courts .] — See County Courts, kkd. XIII., pp. 
496, 497, Nos. 466, 476. 

P. Cmtoms. 

Sec^ generally, C’ustom Sc Usages, Vol. XA'II., 
pp. 19, 21, 22, 26-28, 38, Nos. 202, 218 226, 
276-302, 428-432. 

1220. Local meaning of “sack.”] — The ct. will 

notice what measure is meant by sack in a par- 
ticular county. — Wincombe v. Colborne (1680), 
Freein. K. B. 483 ; 80 E. R. 363. 

1221. Bank stock transferable only at bank.]— 
The els. cannot lake notice that bank stock is 
only assignable at the bank, & will not attend to 
a simple allegation of the fact. — Shales v. 
Seignoret (1699), 1 T.d. Raym. 140 ; 12 Mod. Rep. 
248 ; 91 E. R. 1192. 

Annotations : — Refd. J^aneushiro r. Killingworth (1701), 

1 Ld. Raym. G8G ; VVyvil u. fcltaplcton, fcsholhurne v. 

Eundein (i729), 1 Stra. GJ3. 

1222. Foes for examining measures as clerk of 
market.] li. v. Refitt (1734), Cimn. 36; 2 
Barn. K. B. 436 ; 7 Mod. Rep. 220 ; Ridg. temp, 11. 
80 ; 94 E. R. 104 7. 

1223. Custom of hiring furniture — Exclusion of 
doctrine of reputed ownership.] — A trader hired 
household furniture under a written agreement 
whereby he was to pay a wec^kly rent Sc the owner 
was empowered to repr>ssess himself of same upon 
(-h<* hirer becoming bkpt. Tlu^ hirer became bkpt. 
At the time of tlu^ bkpey. the furniture remaincul 
ill his house in his apparcmtly uncontrolled 
po.ssession. Although no evidence was adduced 
ol a eusiom of hiring furniture : — Held : the ct. 
must take notice of such custom A the goods w(U*e 
not in the; order Sc disposition of hkjit. — /A* 
Hawkins, Px p. Emerson (1871), 41 L. J. Bey. 
20 ; suh iiom, Emprison v, Barneit, lie Hawkins, 
20 W. R. 110. 

.innotations : - (Uiappcll v. IlarrlHoii (1910), 109 

L. T. 391 ; ]{(’ Tahor, /vx j). Cork, |19‘20J 1 K. B. 808. 

Refd. lie Cfiustoii, hlx. f). WatkiiiH (1879). 8 Ch. App. 329, ii, ; 

J{e ,Joiu5H (No. 2), Ex />. Lovorlng (1 874), 90 U. 9'. G22 ; 

lie Kaiiftiiau, Si^gal <fc Donib, Ex p. TrusU'o, 11929] 2 

Ch. 89. 

1224. — .] — The custom of hiring furni- 

t-ure for the purposes of hotels is so notorious that 
no xierson giving credit, to an hotel-kec‘j)er is 
entitled to assume that the furniture of which 
In; is in possession is his own property. The 
foundation of the doctrine of ” rexjuted ownej-ship ” 
is that a man has been x>t;i‘mitt<^d to obtain false 
credit ; this custom is so common Sc so well 
known, that a man cannot gain false credit by 
the x^osHCssion of furniture. - Crawcour v, Salter 


order .] — The prohihitien of pnnd tcsti- 
THGiiy, in certain cascM, by ( ivil Code 
is not a rule of public order widch must 
he Judicially noticed. — Gj:uvais v. 
McC.vuthY (1901), 93 .S. C, R. 14.- - 
CAN. 

a. Pultlic d: private Acts.] — 

Manitol)a Evidence Act, 1919, c. G3, 
fci. 8, provides that judicial notice shall 
J. - VUl.. XXIi. 


bo taken of “ all the Aet.s of th(» 
Legislature of this I’rovince.” These 
words are wide enough to include 
jirivatc aa well as public Acits, hut 
Manitoba Interpretation Act, 1919, 
c. 103, 8. 12, puts the matter beyond 
question. — J’knman r. Wi.VNicEa 
Electric Ry Co., {1924] 9 D. h. R. 
li.") ’ 2 W. W. R. .787 ; 94 Man. L. R. 
289 ; reesu., 11924] 2 J>. L. R. 1291 ; 2 


W. W. R. 2G0. CAN. 

PART III. SECT. 5, SUB-SECT. 2. -E. 

b. Cnstoni of Lord Manor’s d’ 
Sheriff's Court.] — 'J'ho et, will not, 
acknowlodgo a custoin of the Lord 
Mayor & ShcrlfUs Ct., whioh Is not 
certified by the rec«irder. — S immondh v, 
(1899), 1 Jebb A S. 391. - 


1 . 



146 


Evidence. 


Sect, ij.— Judicial notice: S^dj-ifcci. 2, E,, F. 
sttb-aects. 3 d* 4.] 

51 L. J. Ch. 495 ; 45 L. T. 
(i2 ; 30 W. II. 21, C. A. 

AvnoUitions : — Cocsd. lie Parker, E.r p. Turqiiaiid (188.')), 
14 y. H. 1). 03« ; Chapj.ell v. Harrison (lUlO), 103 L. T. 
.')94. Re!d. ICc Fowler, Ex p. Brooks (1883), 23 Ch. 1). 
201 ; Moult r. Halliday (1897), 4(5 W. H. 318 ; Rc Tabor 
Ex p. (^ork, [19201 1 K. B. 808. Mentd. Re Harnbrougb, 
Hunihroutfh v. llambroujfh (1909), 79 L. .1. Ch. 19. 

1225. .J — T}ie ct. will not take judicial 

notice of the custom of letting pianos on hirc- 
j)urchaHe agreements, so as to excludc3 the doctrine 
of repuUid owner'ship. Pianos, therefore, cannot 
be rcjgarded by tlui cts., without any custom being 
proved, as articles so continuously l(?t on liire- 
purehase agreements that they cannot be con- 
sidered as being within the order & disposition 
of tenants.- ('iiAPPKi.L Oo., Ltd. v. IIaiuuson 
(1910), 103 L. T. 594 ; 75 J. P. 20 ; 27 T. L. II. 
85, 1). C. 

1226. Customs of Lloyd’s.] — The customs [of 
Lloyd’s], which has been i^roved in ct. so often 
that the cts. take judicial notice of it, is that the 
imderw'riter dotis not look to the assured for pay- 
ment of the premium but to the bi*oker who 
elTected the policy between the two (Loud hlsiiEit, 
M.ll.). — Univerho Insurance Co. of Miuan v, 
Mercbanth Marine iNsuitANCE Co., 11897) 2 
Q. B. 93 ; 00 L. J. Q. B. .>04 ; 7(5 L. T. 71S ; 15 
W. II. 025; 13 T. L. II. 432; 8 Asp. M. L. C. 
279 ; 2 Com. (’as. 180, (’. A, 

Annolfition Mentd. G. N. By. r. 1. B. Coiurs. (1991), Od 
J. P. 27r). 

Customs of City of London .) — See Metropolis. 
Usages in relation to termination of employ- 
ment .) — See Master & Hervant. 

Usages In connection with cost book companies.] 

— See (-OMPANIES, Vol. X., pp. 1098, 1099, Nos. 
7700-7703, 

F. FarUatnetU. 

Sec, (jencraUy, Parliament. 

1227. Office of Speaker of House of Commons.] — 
3’be ct. will take judicial notice of tlio olTlc^e of the 
Speaker of the ilou.se, of his authority to give 
effect to its order. — Middlp^sex (Sjieiuff) Case 
(1810), 1 1 Ad. A- El. 273 ; 3 State Tr. N. S. 1239 ; 
.113 E. II. 419 ; Hub non. II. v. Cossett, 3 Per. & 
I lav. 319 ; .sub nom. B. v. Evans Wjieei.ton, 
8 Howl. 151 ; .sub nom, Stockdai.e v. Hansapd, 1 
.hir. 70. 

Annntfifiom Reid. Howard r. GuHHct, (JowHi't, r. Howard 
(1847), (5 Stato Tr. 319. Mentd. Diimvs’fi C'aso (18(50), 14 
Q. B, 6f)i ; Lovy v. Moylaii (18.')()), 10 C. B. 189 ; Swan 
•»'. DukiiiH (18,5r>), 10 C. B. 77 ; Feulon v. Haiiipton 
(18.'58), 11 Moo. P. C. C. 347 ; Er p. Foniandoz (1801), 10 
([, B. N. 8. 3 ; Dill v. Murphy (1801), 1 Moo. l\ ( \ C. N. S. 
487 ; Bratllauffh r. Krnkluo (1883). 31 VV. B. 306 ; FielditiK 
V. Thoumy, [1890] A. 000. 

1228. Order & course of proceedings In Parlia- 
ment.] — The printing of a false ^ scandalous 
petition to a Conimitb'e of tlie House of C!ommon.s, 

delivering copies thereof U> t lie members of the 
Committee, is justifiable, becrause it is in the order 
iSc course of proceedings in l^arliiunent, of whicli 
the cts. will take judicial notice. — J ^ake v. Kino 
( 1070), 1 Saund. 131 ; 1 Lev. 240 ; 2 Keb. 832 ; 
1 Mod. Hep. 58 ; 1 Sid. 414 ; 85 E. H. 137. 
Annotations: — ^Retd. Barnardistori r. Soani (1C7G), 3 Keb, 
442 ; R. V. Croevey (1813), 1 M. & .S. 273 ; Stockdale r. 
Hansard (1840), 3 Stuto Tr. N. 8. 723 ; Howard r. Gosset, 
Gosset V. Howard (184 7), 0 ^tato Tr. N. 319. Mentd, 
Jones V. Bodlnhain (1«95). 1 8aik. 173; R. r. Drake 
(1706), 2 Salk. 060; Harman r. Delaiiy (1731), 2 Stra. 
898 ; Astlcy r. Younge (^1759), 2 Burr. 807 ; HofUrson r. 
Scarlett (1818), 1 B. k Aid. 232 ; Le^\is r. Walker (1821). 
4 IL & Aid. 005 ; Flint r. Pike (1825), 4 B. ifc C. 473 ; 
Stockley r. Clement (1827), 4 Bing. 162; Clement v. 
(Tiivls (1829), 9 B. & C.. 172; Harrison v. Bush (1855), 5 
E. & B. 311 ; Hendei*son v. Broomheud (1859), 4 H. & N. 


569 ; Kennedy v. HUliaid (1859), 1 L. T. 78 ; Bremridge 
V. Latimc?r h864), 12 W. H. 878 ; Wason v. Walter (1868), 
L. R. 4 Q. 73 ; Usill v. Hales, Uslll v. Brearley, Usill 
r. Clarke (1878), 38 L. T. 65 ; Proctor v. Webster (1885), 
, 16 Q. B. D. 112. 

1229. Privileges of Parliament.] — Barnardls- 
TON V, SOAMES {1076), Freem. K. B. 380, 387, 390 ; 
0 State Tr. 1003, 1101 ; 3 Keb. 442 ; Poll. 470 ; 
89 E. R. 283, 237, 290 ; steb nom. Bernardiston 
p. Some, 2 Lev. 114 ; aub nom. Soames v. Bar- 
nardiston, Freem. K. B. 430 ; affd. sub nom. 
Barnardiston r. Soames (1689), 6 State Tr. 
1117, H. L. 

Annotations: — Refd. Prideanx r. Morice (1700), 1 82 ; 

Kendall John (1708), Forte-. Rep. 104 ; Myddelton v. 
Wynn (1746), Willes, 597 : Stockdale v. Haiipard (1840), 
3 State Tr. N. S. 723. Mentd. Onslow’s Cose (1681), 2 
Vent. 37 ; Ashby r. White (1703), 2 Ld. Raym. 938 ; 
Ford V. Tilly (1706), 2 Salk. 653 ; Musgrovo v. Nevinson 
(1724), 2 Ld. Raym. 1358 ; Bradlaugh v. Gossett (1884), 
50 L. T. 620 ; Everett v. Griffiths, [1920J 3 K. B. 163. 

1230. Privilege of peers.] — Hunter v. Delo- 
raink (Lord) (1772), J.offt, 49 ; 98 E. H. 526. 

1231. Journals of Parliament.] — Journals are 
not records of Parliament, & therefore we cannot 
take notice of them (Holt, C.J.). — R. v. Knollys 
(1694), 1 Ld. Raym. 10; 12 Mod. Rep. 55; 12 
State Tr. 1167; 2 Salk. 509; 3 Salk. 242; 91 
E. R. 904 ; sub nom. II. v. Banbury (Earl), 
Skin. 517 ; sub nom. Banbury’s (Lord) Case, 
Carth. 297. 

Annotations: — -Mentd. i’ridoaux v. Morrico (1702), 7 Mod. 
Rep. 13 ; R. v. Paty (1704), 2 Ld. Raym. 1105 ; Holiday 
p. Pitt (1734), Leo tanp. Hard. 37 ; Ferrers’ Case (1760), 
2 Eden, 373 ; Burdette. Abbot USll), 14 East, 1 ; Digby 
r. Alexander (1832), 8 Bing. 416 ; Stockdale r. Hansard 
(1840), 3 State Tr. N. S. 723 ; Weiisleydale Pci'rage Case 
(1856), 8 State Tr. N. S. 479 ; Fenton r. Hampton (1858), 
11 Moo. P. (;. C. 347 ; Bradlaugh r. Gossett (1884), 50 
L. T. 620 ; Re- Hivett-CJarnac’s Will (1885), 30 Ch. D. 
136 ; Cowley v. Cowley, (1900! 1*. 305. 

See, now. Evidence Act, 1845 (c. 113), s. 3. 

1232. Practice of parliamentary committees.] — 
Calki>onjan c't Dumbartonshire Junction Co. v. 
Helensburgh Harbour Trustees (1856), 27 
L. T. O. S. 241 ; 2 Jur. N. S. 695 ; 4 W. R. 671 ; 
2 Macq. 391, TT. L. 

Annotations : — Mentd. Loominstor Canal Navigation C'o. r. 
Shrew'sbury & Hereford Ry. (1857), 3 K. it J. 154 ; Shrews- 
bury & Blrniiugham Ry. v. North WesB'rn Ry. (1857), 6 
H. L. Cas. 113: Bedford & Cambridge Ry. v. Stanley 
(1802), 32 L. J. Ch. 60 ; Shrewsbury v. North Stan'ordsbiro 
Ry. (1865), L. K. 1 Eq. 593 ; Mann v. Edinburgh North 
Tram. Co., [1893) A. C. 69. 

1233. Standing Orders of House of Commons.] — 

Held : a certiti('atc of the withdrawal of a railway 
bill, signed “ J. D., Deputy Speakiu*,” was sufficient 
( o warrant tlie ct-. in making an order for the return 
of a parliam(‘iitary deposit, though there was no 
(‘vidence that the certificate was signed during the 
illness of the Speaker. The ct. will, for this pur- 
pose', notice tlio Standing Ordei's of the House of 
Commons. -~Ex p. Stockbridge Railway Bill 
(18(M>), 12 Jur. N. S. 465. 

1234. Beginning & end of prorogations & 
sessions.] — The ct. ex officio ought to take notice 
of the beginning & end of prorogations <fe sessions 
of Parliament. — R. i\ Wilde (1670), 1 Lev. 296 ; 

2 Keb. 686 ; T. Raym. 101 ; 83 K. R. 415. 
Awwtatinn : — Mentd. Adcock r. Gill (1752), Say. 60. 

1235. .] — Cts. arc bound to take notice of 

the beginuing of Parliainenis. — B irt v. Roth well 
(1698), 1 Ld. Raym. 343 ; 91 E. K. 1125. 

Annotation: — Mentd. R. r. Loiigmoml (1795), 2 Loach, 694. 

G. Stamp Duty. 

1236. Duty of court to take notice of — Objection 
under Stamp Act.] — On an objection, under 
Stamp Act, the ct. will not tA-ke judicial notice 
of the sufficiency of the penalty, or of Hie dat-o at 
which the stamp purport-s to have been attached, 
as indicated by tlu' ligmvs in the margin of the 
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stamp. The only points for the decision of the i 
judge are the sufficiency of the stamp, & the | 
applicability of the determination to the particular 
instruments. — Johnstone v, Symons (1847), 9 
L. T. O. S. 535 ; 11 J. P. 018, N. P. 


Sub-sect. 3. — Coloniax and Foreign 
See Part XI., post. 


Sub-sect. 4. — Time. 

Sce^ generally, Time. 

1237. General rule.] — The ct. takes judicial 
notice of computation of time. — Harvy v. Broad 
(1704), 2 Salk. 020 ; 0 Mod. Kep. 169, 190 ; Holt, 
K. B. 701 ; 91 E. R. 529. 

Annotations: — Mentd. R. v. Gumlcy (1729), 2 Ld. Raym. 
1528 ; Beech v. Parker (1730), 1 Barn. K. B. 366. 

1238. Use of almanac — To ascertain day of 
week or month.] — The almanac is good evidence 
to prove the day of the week by the day of the 
year ; <fc a judgment recorded bn a Sunday is void. 
— Page v. Faucet (1591), Cro. Eliz. 227 ; 78 E. R. 
482. 

Annniation : — Reid. Harvy v. Broad (1704), 2 Salk. 626. 

1239. .] — A conviction on a penal 

statute must show that deft, was summoned ; & 
therefore if a conviction state that “ deft, was 
summoned, did by virtue thereof appear on 
'Puesday, Apr. 17,” it appears by the almanac, 
of which the ct. is bound to take notice, that 
Apr. 17 was on a Friday, the conviction shall be 
quashed ; for the time of the summons being 
impossible, it is the same as if there had been no 
summons. — R. v. Dyer (1703), 0 Mod. Rep. 41 ; 
Holt, K. B. 157 ; 1 8tilk. 181 ; 87 E. R. 803. 
Annotations : — Refd. Tutton v. Darke, Nlxou v. Froernan 

(I860), 5 H. & N. 617. Mentd. U. v. Venables (1725'. 
Fortes. Rep. 325 ; R. v. Hall (1825), G Dow. He By. K. ll. 

84 ; Painter n. Liverpool Oil Gas Light Co. (1836), 2 
Har. & VV. 233. 

1240. .] — A writ of inquiry cannot be 

OKecuted on a Sunday, & the ct. is bound to look 
into the almanac, & t#ike notice of it though not 
specially assigned for error. — IIoyj.e v. Corn- 
wallis (Lord) (1720), 1 Stra. 387 ; 93 E. R. 584 ; 
.vub noni. Cornwallis (Lord) v, Hoyle, Fortes. 
Rep. 373. 

Annotations : — Refd. R. v. Sparrow (1739), 2 Sohb. Cas. K. B. 
184. Mentd, Smith v. R. (1849), 13 Jur. 850. 

1241. .] — In a case of this sort, where 

the time is material, it must bo j^roved ; the 
evidence offered is not sufficient to prove it. It 
is true that the ct. will take judicial notice of the 
days in the calendar, but not of the houi-s. TJie 
time of sunset must l3e proved like any other fact 
(Wilde, C.J.). — (./OLLIEr v, Nokes (1849), 2 Car. 

& Kir. 1012 ; 15 L. T. O. 8. 189, N. P. 

1242. To ascertain feast day.] — The ct, 

will take notice judicially of the day on which any 
feast ascertained by the calendar falls. — Brough 
V, Parkings (1703), 2 JA» Raym. 992 ; 0 Mod. 
Rep. 80 ; 92 E. R. 101. 

Annotations: — ^Refd. Tut ton v. Darke, Nixon v. Freeman 
(1860), 6 H. & N. 647. Mentd. Heylyn v. Adamson 
(1758), 2 Burr. 669. 

1243. When Sunday falls.] — A writ of 

summons dated on a Sunday is a nullity, & the 
objection is not waived by lapse of time. The ct. 
is bound to take judicial notice that a particular 

~ PART in. SECT, 

1243 i. Vs€ of almanac — When SundUiy falls .] — The ct. in 
month falls on a Sunday. -PKAasoN v. Shaw (1841), 7 I. L. R, 


day of the month falls on a Sunday. — Hanson v. 
Shackelton (1835), 4 Dowl. 48 ; 1 liar. A W. 312. 
Annotation: — Mentd. Moltby v. Murrells (1860), 5 H. & N. 
813. 

124^. -- — Time of moon rise.] — The ct. will 
take judicial notice of an almanac for the purpose 
of ascertaining the time of the moon’s rising, 
without requiring the prisoner to put in the 
almanac as his evidence, so as to entitle the counsel 
for the prosecution to a reply. But the almanac 
is only primd facie evidence. — ^R. v. Hillier ^ 
Harnham (1810), 4 J. P. 155. 

1245. Time of sunset.] — Collier r. 

Nokes, No. 1241, ante, 

1246. Time of sunrise.] — An almanac is 

not evidence of the time of suimse on a particular 
day (Pollock, C.B.). — Tutton v. Darke, Nixon 
V. Freeman (1860), 5 H. & N. 047 ; 29 L. J. Ex. 
271 ; 2 I.. T. 301 ; 0 Jur. N. 8. 983 ; 157 E. R. 
1338. 

Anjjotation : — ‘Mentd. Nash v. Lucas (1867), L. R. 2 Q. B. 

I 1247. Beginning & end of 

I must ex officio take notice of the 
term. — -Austen v. Bewley (1019), Cro. Jac. .518 ; 
79 E. R. 170. 

AmuAaiion : — Refd. Harvy r. Broad (1704), 2 Salk. 626. 

1248. .] — 3’he ct. will take notice of the end 

of a Trinity term. — B at.l v. Rowe (1091), 1 Ld. 
Raym. 4 ; 91 E. R. 900. 

1249. “.] — The cts. will take notice of the 

beginning & end of a movable term.- "Estwicke 
V, Cooke (1729), 2 Ld. Raym. 1.557; 92 E. R. 
509 ; sub norn. Eastwick v. Coke, Eitz-C. 0(b 
AnnotatUnis : — Refd. Harrington v. Taylor (1812), 16 East, 

378. Mentd. Hore r. Gatos (1734), 2 Barn. K. B. 463 ; 
Hartr. Weston (1770), 5 Burr. 2587, 

1250. Correspondence of dominical & regnal 
years.] — If certain figures are put afti^r the day of 
a particular month which can be supposinj to refer 
to the year of Christ, it sliall be intended that it 
does refer to it. The cts. will take notice t)f the 
correspondence betw^'en the dominical 3^ear A 
the year of any king’s reign. Therefore a d(^od 
which really is dat/od according to the dominical 
year only may bo represi*nt(?d to bear date in the 
yciar of the reign of the king with whicJi that 
dominical year corrcjsponds. — II olman v. Burrow' 
(1702), 2 Ld. Rnym. 791, 791 ; 2 8alk. 058 ; 92 
E. R. 28, 30. 

Annotation : — Mentd. Waugh v. Bussell (1814), 6 Taunt. 707. 

1251. Date of order of Judges.] — The ct. would 
not take judicial notice that an order uf the judges, 
allowing a scale of fees under 1 Viet, c. 55, wa.s 
made before the time of the alleged extortion 
sLited in the declaration. — 1*ilkington v. Cooke 
(1847), 10 M. & W. 015 ; 4 Dow. & L. 347 ; 17 
L. J. Ex. 141 ; 8 L. T. O. 8. 510 ; 153 E. R. 1330. 
Annotation : — Mentd. Wrightup v. Grconacre (1847), 10 

g. B. 1. 

1252. Variation of local meantime from Green- 
wich time.] — The time appointed for the sitting 
of a ct. must be understood as the meantime at tlio 
I)lace w'^hero the ct. sits, & not Greenwich time, 
unless it be so expressed. 

Wo are as much bound to take judicial notice 
that a particular place lies east or west of Green- 
wich & consequently has a different time from it 
as W’e are to know the days of the year (PorxocK, 
C.B.). — Curtis v, March (1858), 3 H. <fc N. 800 ; 
28 L. J. Ex. 30 ; 32 L. T. O. 8. 149 ; 23 J. P. 003 ; 
4 Jur. N. 8. 1112 ; 157 E. R. 719. 

Annotation : — ^Mentd. Irwin v. Grey (1867), L. It. 2 H. L. 20. 
See Statutes (Definition of Time) Act, 1 880 (c. 9). 

5, SUB-SECT. 4. 

hound to take judicial notice that a particular day of the 

1. IR. 
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Evidence. 


Sect. 5 . — Judicial 710 f lee : Sub-ffect. 5, A.^ B. <£ • 6\1 

Sub-sect. 5. — Affaiiis op State, State of Waii, 
Foiieign States and Officers of State. 

A, Affairs of ^^iaic. 

W 1253, Demise of Crown.] — The ct. is bound to 
take notice of the demise of the King (Doderidge, 
J.). — Petit v. Kobinson (1027), Poph. 203 ; 79 
E. K. 1293. 

1254. .] — The cts. \Nill take notice on what 

day a king dies. — Henry v. Cole (1702), 2 Ed. 
Kayin. 811 ; 92 E. K. 42 ; sub nom. Cole v. 
Henry, 7 Mod. IfeiJ. 103. 

1255. .] — Tlie et. amended a wTii of habeas 

corpus which Jiad been erroneously tested as of 
Trinity Term, 1 Viet., instead of 7 Will. 4. 

We take judicial notice that her present 
Maj(‘sty’s accession did not take ])lacc until after 
the last day of Trinity 3Y‘rm (Tindal, C.J.). — 
Ex p. Davies (1S37), 4 Bing. N. C. 17 ; G Dowl. 
181 ; 3 Uodg. 304 ; 5 Scott, 241 ; 132 E. K. 094 ; 
sub nom. Anon., 7 L. J. C. P. 17. 

Parliament .] — See Sub-sect. 2, F., ante. 

JS. Slate of It'ar. 

1256. Between this country & another.] — A 

wai- b(dween foreign countries must be proved ; 
but the cts. take; notice of a war in which this 
country is engaged without proof. 

You would be obliged upon an indictment for 
a libel to prove that France is now at war with 
Austria, not as to the war with this country, the 
cts, taking judicial notice of that with reference 
to our own country (liORD Eldon, (./.). — Holder 
r. IIUNTINCFIELD (LoRD) (1805), 11 Ves. 283; 
32 E. P. 1097. E. C. 

yliiuotaf ious : — Kefd. Comnuuiwcaltli Kliiitpiup: llcprescnta- 
tlvc r. P. (S:, O. Jinuicli Scrvic(*, llU'J.'iJ A. 101. Mentd. 
FauUkr Slnarf, 11 Vch. ; Agnr v. 

(.'anal C'o. (ISIT)), O. 212 ; John r. Dacic (1S24), 13 

ITiee, (532 ; lltilhut r. Spain (Kiutf) (l«2,s), 2 Bli. N. S. 31 ; 
JlrujiHwick V. Hanover (Kintr) (1841). 13 L. J. Ch. 107 ; 
MaKon r. Wakenian (1S48), 2 I’h. AlO ; Peru H('i)iil)lic v. 
Ore.vTus (18S8), 3S C'h. 1). 34S ; Akslonairnoyc (JbselieHtvo 
A. J\I. hnl Jicr V. SoRur, 11021] 1 K. 11. 43(5. 

1257. “.j— I’he cl. will take judicial notice 

that a war (‘xists between this country A- a foreign 
.'•tate, which W'ar is rt'cognistHl in different Acts of 
l*arliament, A theiad'ore an allegation to that 
effect need not be proved. — P. r. He Hkrenger 
(1814), 3 M. A S. 07 ; 105 E, 11. 530. 
yfnnotalidiis -"Reid. <^'oninion\v(;alth Shl]»piin? Itepi’eseiita- 

tlvo V. P. it. O. Branch Service, [19231 A. C, 191. Mentd. 
Kln^f V. B, (1843), 7 Q. B. 793 ; Ivaiuloll ThaektairseydaHH 
r. Soojvinmull Dhoiulniiiil (1818), 4 JMoo. lad. App. 339 ; 
lie Boyal British liank (1837), 29 L. T. O. S. 148 ; B. r. 
Gurney (lvS09), 11 ('ox, ('. C. 414 ; B. v. Asplnall (187(5), 
2 y. B. 0. 48; White r. B. (187(5), 13 Cox. ('. ('. 318; 
JMorijI S.S. C'o. V. MeOiTRor, Uow (1888), 21 y, B. 1). 
544 ; Salamau v. Warner (1891), (53 1 j. T. 132 ; Scott r. 
Brown, Doerin^:, JMcNal), Slauf^hter N May v. Brown, 
DoeriHfj:, McNab, 11892] 2 y. B. 721 ; Andrews r. Mock- 
ford. [189(5] 1 B. 372 ; B. v. Brailsf«>rd, [1903] 2 K. B. 
730; B. r. Parker tV BuUeel (191(5), 23 Cox, C. ('. 
143. 

1258. — - I’lea, ]tuis darrein coni inuunec, 
that pltf. is an alien born in Pussia, A- is an 
enemy of our l.ady the Queen, A not a subject, A 
rt^sidiug in tliis country without leave of tlie Chicen : 

-Hdd: tlie et. must take judicial noti(‘e tliat 
Pussia w^as at w^ar witii this country. — Aj.cinoijs 
V. Niureu (185f ), 4 E. A P. 217 ; 119 Pk II. 81 ; 
sub nom. Alcenius r. Nyqren, 24 H. J, Q. B. 19 ; 
24 L. T. O. 8. 92 ; 1 Jur. N. 8. 10 ; 3 W. II. 25. 

^•tn not alio ns Refd. Porter r. FrcudenbeT-if, [1913] 1 K. B. 

857. Mentd. Drlelonkau (’(msolidated Gold Minos r. 


Janson, AV'csl Band Central Gold Mines Co. v. De Ronge- 
inont, 11900] 2 Q. B. 339 ; Tingley v. Muller, 11917] 2 Ch. 
144 ; Kodrlgucz r. Speyer, [1919] A. O. 39. 

1269. .] — The ct. will take judicial notice 

that this country is in a state of wai‘, that its 
coasts have been attacked by Zeppelins A other 
aircraft, A, further, that certain places on the 
cast coast have been subject to attack by the 
enemy’s fleet (Lord Cozens- Hardy, M.ll.). — Re 
A Petition of Right, [1915] 3 K. B. 649 ; 84 
L. J. K. B. 1901 ; 113 L. T. 575 ; 31 T. L. R. 590 ; 
59 Sol. Jo. 665, C. A. ; on appeal (1916), 115 
L. T. 419, H. L. 

Annotations : — Mentd. Sheffield ConHorvative & llnioniirt 
Club V. Brighten (1910), 83 L. ,T. K, B. 1(509 ; Tlio Zamora, 
(I9iej 2 A. C. 77 ; Lobitos OilfteldH v. Admiralty Comrs., 
Crown S.S. Co. v. Same (1917), 80 L. J. K. B. 1444 ; 
Cannon Brewery Co. r. (Jentral Control Board (Liquor 
Traffic), (19181 2 Ch. lUl; A.-G. v. Do Keyser's Boyal 
Hotel, [1920] A. C. 308. 

1260. Not of dates of particular events.] - 

I know of no autliority for the proposition tliat 
the date of a particular event in a modern war, 
sucli as an engagement or a withdrawal, however 
important in itself, may be stated without proof, 
A an inference based upon it ; A in any case 1 do 
not understand how such an inference can be 
drawn for the lirst time in a ct. of appeal, when 
the opportunity of rebutting the inference has 
been passtnl by (Lord Cave, C.).- (k)JMMONW^EALTH 
Shipping IIepuesentative v. Ik A O. Branch 
Service, 11923] A. (k 191 ; 92 L. J. K. B. 142 ; 
39 T. L. R. 133 ; 67 Sol. Jo. 182 ; 28 Com. Cas. 
296 ; sub 7Win. Peninsular A Oriental Branch 
Service v. Commonwealth Shipping Repre- 
sentativho, P28 L. T. 540 ; 16 A.si3. M. L. C. 33, 
H. L. ; aff(j. S. C. sub nom. Jle P. A O. Branch 
SERVK'E a (k)MMON wealth Shii’ping Repre- 
sentativ^e, (Bi22j 1 K. B. 706, C. A. 

Annotatums : — Mentd. Atlantic Tran.>:;port Co. v. Transport .s 
Director (1921), 38 T. 1.. B. 100; Ciiurenle S.S. Co. r. 
TranHports Director (1921), 38 T. L. B. 118; A.-G. r. 
Adelaide S.S. Co., [1923] A. C. 292. 

1261. Between foreign states.] — Holdi<:r r. 
Huntinufielt) (Lord), No. 125!), ante. 

C. Foreign States. 

1262. Status of foreign state — If recognised by 
this country.] — A judicial ct. cannot take notice of 
a foreign govt., not at'knowledged by the govt, of 
the country, in which that ct. sits ; A the fact of 
acknowlodgnumt is matter of public notoriety. — 
Bf:rne City v. Bank op England (1801), 9 Ves. 
347 ; 32 E. 11, 630, L. C. 

Annotations : — Consd. I’eru Republic r. Dreyfus (1888), 38 
Ch. D. 348 : AkHloiiairnoyc ObKchcbtvo A. M. Lutlier r. 
Suiror. 11921] 1 K. B. 430. Mentd. Taylors v. Carpenter 
(1847), 9 L. T. O. S, 314. 

1263. .j — To prevent a demurrer to a 

bill, it was falsely alleged in it that a revolted 
colony of Spain had been recognistjd by Gt. 
Britain as an independent- state : tJie ct. is bound 
to know, judicially, that the allegation is false, A 
not to give it the intended effect. — Taylor v. 
Barclay (1828), 2 Sim. 213 ; 2 State Tr. N. S. 
App. 1900 ; 7 L. J. O. S. Ch. 05 ; 57 E. R. 769. 
Annotations : — Apld. Poster V. Globe Venture Syndicate. 

[1900] 1 Ch. 811. Refd. Two Sicilies (King) v. WiJlcox 
(1850), 14 Jur. 1(53 ; The Charkleh (1873), L. B. 4 A. & K. 
59 ; (k)mmonwealth Shipping Bepresentative i\ 1\ & O. 
Branch Sei-vice, [1923] A. V. 191. Mentd. Dull Develop- 
ment Co. t\ Kelantan Government, 11924] A. C. 797. 

1264. .] — If a foreign state is recog- 

nised by this country, it is not necessary to sup- 
port an allegation which describes it as a state, to 
prove that it is in fact an existing state, but if it 


PART III. SECT. 6, SUB-SECT. 6.— A. 

c. Treaty betu^’cn Kngland <€• 
United (States. The ct. can take 


jutUelal nolico of the treaty between 
England &; the lJniU*d States. — B. v. 
Butlek (1879), 18 N S. W. 1j. B. 
14G ; 13 N. S. W. W. N. 222.— AUS. 


d. Treaty between Enyland tC 
Netherlands.] ~ll. v. Macdonald, Ex n. 
STiiurr (1901), 11 (i. L. J. 83. —AUS. 
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be not so recognised, then such proof becomes 
necessary, may be admitted. 

If a body of persons assemble together to pro- 
tect themselves, &> support their own independ- 
ence, & make laws, have cts. of justice, that is 
evidence of their being a state ; it makes no 
difference whether they formerly belonged to 
another country or not, if they do not continue 
to acknowledge it, & are in possession of a force 
sufficient to support themselves in opposition to 
it. — Yri8AR1?i V. Clempint (1825), 2 C. & P. 223 ; 
2 State Tr. N. S. App. 986, N. P. ; subsequent 
proceedings (1826), 3 Ping. 432. 

Annotniions : — Raid. British South African Co. r. Coni- 
panhia Do Mozambique (18‘)3), G9 L. T. G04. Mentd. 
Thompson r. JIarclay (I8:n), 9 L. J. O. 8. Oli. 215 ; Duff 
Development Co. r. Kelantan Government, [1921] A. C. 797. 

1265. Existence title.]— (1) A 

foreign sovereign state adopting the republican 
form of government & r(‘cognised by tlie govt, of 
Her Majesty, can sue in the cts. of Her Majesty 
in its own name so recognised. 

(2) For the purposes of the demurrer Hie facts 
stixted in the bill must be taken to be true, & the 
(;t. is bound to take judicial notb^e of the existence, 
A of the title, of the United States of America as 
a sovereign power, & also that the name by which 
filtfs. sue is their correct & appropriate designa- 
tion (Lord Chelmsford, C.). — IJ.S.A. v. Wagner 
(1867), 2 Ch. App. 582; 36 L. J. Ch. 621; 16 
L. T. 646 ; 15 W. R. 1026, L. C. & T.. JJ. 
Annnialions :--As to (1) Befd. Penodo v. Jolinson (1873), 
29 L. T. 452. GencraUi/, Mentd. Liberia Republic r. 
Imperial Bank (187.3), L. II. IG Eip 179 ; CVwta Rica 
Itepul)lic V. Krianger, Krlanger v. Costa Rica Republic 
(1875), 45 L. .1. Ch. 145; Peru Republic v. Wegueliii, 
Wegiiolin r. Peru liepublio (1875), L. R. 20 Kq. 140 ; 
Wolsbach Iiicaiidcsiumt Gas Light Co. v. New Sunlight 
IncandcHcent Co. (1900), 83 Ij. T. 58. 

1266. As de facto government.] — A 

statement of claim wliich sought relief on ilni 
footing tliat a compromise of certain disputes 
betwfum a fondgn de facto govt., recognised by 
this country, ^ defis. wfis not binding upon 
pltfs., th(^ succeeding de jure govt, was ordered to 
he struck out, on th(^ grounds, (a) ilui acts of tlie 
de facto A recognised govt, by their duly authorised 
agents must Ix' injatf^d by the tribunals of this 
country as binding upon their dc jure successors ; 

(6) the dc jure govt., after retaining with full 
knowledge of the facts the money paid to their 
predecessors as one of the terms of compromise 
could not afterwards repudiate the arrangeimmt. — 
Peru Republic v. Peruvian Guano Co. (1887), 
36 Ch. I). 489 ; 56 L. J. Ch. 1081 ; 57 L. T. 337 ; 
36 W. R. 217 ; 3 T. L. R. 848. 

Annotations : — Refd. Peru Republic v. DreyfuH (1888), 3G 
W. R. 492. Mentd. Fletcher v. Bethom (1893), 08 L. T. 
438 ; Hubbuck v. Wilkinson, Hej'wood & Clark, [1899] 
1 Q. B. 86; Ripley v. Arthur (1900), 18 R. P. C. 82; 
Wortliingtoii V, Bolton (1902), 18 T. L. R. 438 : West 
Rand Central Gold Mining Co. v. 11., (1905) 2 K. B. 391 ; 
Edwards r. Motor Union Jnsce., [1922] 2 K. B. 249. 

1267. — .]—(!) Tlie cts. of this 

country will not inquire into the validity of the 
acts of a foreign govt, which has been recognised 
by the govt, of this country. In this respect it is 
all one whether the foreign govt, has been recog- 
nised as a govt, dc jure or de facto. 

(2) The govt, of this country had recognised 
the Soviet Govt, as the de facto Govt, of Russia 
existing at a date before the decree in June, 1918 ; 
therefore the validity of that decree & the sale of 
the wood to defts. could not be impugned, defts. 
were therefore entitled to judgn^^ient. — Aksionair- 
NOYE ObSCHESTVO A. M. LUTHER V. SAGOR 

(James) & Co., [1921] 3 K. B. 532 ; 90 L. J. K. B. 
1202 ; 125 L. T. 705 ; 37 T. L. R. 777 ; 65 Sol. Jo. 
604, C. A. 

Annotaiions : — As to (1) FoUd. White, Clilld, & Bcney v. 


Simmons, Same v. Eagle, Star, & British Dominions 
Inscc. (1922), 127 L. T. 571. Refd. The .Tupitor (1924), 
93 L. J. I\ 150. As to {2) Coiisd* White, ChUd, & Boney 
V. Simmons, Same v. Eagle, Star, & British Dominions 
Insco. (1922), 127 L. T. 571 ; Duff Development Co. r, 
Kelantan Government, [1924] A. C. 797. Refd. Fenton 
Textile Assocu. v. Krassin (1921 ), 38 T. L. R. 259 ; lliusBiaii 
Commercial & Industrial Bank v. liO Comptoir D’Escompte 
Do Mulhonsc (1924), 93 L. J. K. B. 1098. 

1268 . .] — Pltfs. were an English 

limited co. of engineers & merchants. Part of its 
business was transacted in Russia, & for the pur- 
pose of that business pltfs., through tlicir London 
bankers, deposited moneys Russian Treasury 
Bonds with the Petrogi’ad branch of the Ba.nqiu‘ 
de Commerce do TAzoff-Don. Having done so 
pltfs. took out two policies of insurance to insure 
themselves against h^ss or damage to the insured 
property “ directly caused by tiro, rioters, civil 
commotions, war, civil war, revolutions, rebellions, 
military or usurped power. . . No claim was 
to attach under the policy {inter alia) “ for con- 
fiscation or desti’uction by the government of tin? 
country in which the property is situated.” In 
Dec. 1917, during tlu^ currency of the p()U(‘y, the 
Banque de Commerce was occupied by soldiers A 
sailors of the Red Guard, & by the Bolshevists, 
purporting to act under the authoriby of an 
executive committee of th(^ (k)inrni.ssaries of thn 
People. They demanded & obtained control ^ 
possession of the bank & everything contained in 
it, including the insured proper! y. Two actions 
were brought claiming for losses under the policies, 
ife the question arose with regard to the recognition 
of the Soviet Govt, as a sovereign power: — 
Held : on the information then €available, the act 
of the military in seizing the insunul property 
was an act of contiscation by the Govt, of Russia, 
which was in existence at the material t ime, & liad 
since been recognised by Ilis Majesty’s Govt, as 
the de facto Govt, of Russia, A- was not an act of a 
usurped authorit^y. Tlierofore the claim failed by 
reason of the clause which provided that no claim 
was to attach under the policy . . . for conlisca- 
tion or destruction by the (tovcu'nment of the 
country in whk4i the property is situated.” 
White, Child A Bkney, Ltd. v. Simmons, White, 
Guild «fc Beney, Ltd. v. Eagi.e Star & British 
Dominions Insurance Go. (1922), 127 L. T. 571 ; 
38 T. ].. R. 616, G. A. 

1269 . - - — .] — The ct. tak(5s judicial (tog- 

nisaiKXi not only of th(} status, but also of the 
boundaries of foreign states, if in doubt will 
apply for information to the Secretary of State for 
Foreign Atlairs, whose reply is conclusive. — F oster 
V. Globe Venture Synj>tcate, Ltd., [1900] 1 Gh. 
811 ; 69 L. J. Gh. 375 ; 82 L. T. 253 ; 44 S:>1. .Jo. 
314. 

Annotaiions: — Consd. Duff Development Co. v. Kelantan 
Governmont, [1924] A. C. 797. Reid. Re Suarez, Suarez 
V. Suarez, [1918] 1 Ch. 170; AkHlonairiioye ObschoBtvo 
A. M. Luther v. Sagor, [1921 ] I K. B. 450. 

1270. — Effect of provisional recognition.] — - 

On a motion to set aside a writ m rem claiming 
possession of a vessel in the jiossession of the 
Esthonian Govt, the ct. invited thci assistance of 
the Foreign Otiice as to the status of tlie Esthonian 
National Council. The A.-G. on behalf of the 
Foreign OHlce stated that His Majesty’s Govt, 
had, for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facto inde- 
pendent body & had received an infoi-mal diplo- 
matic representative of the provisional govt, : - 
Held : such provisional recognition accorded, for 
the time being, to the Esthonian National Council 
the status of a foreign sovereign ; to permit the 
arrest of the vessel would be contrary to principles 
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Evidence. 


Sect. 6 . — Judicial notice: Suh-sect. 5, C, <Sb D,; 
suh-seci . 6, i?.] 

of international comity, as it would compel the 
Esthonian Govt., wboBe Bovereignity was entitled 
to be respected, to submit to the jurisdiction of the 
British cts.— The Gaoatia, [1919] P. 95; 88 
L. J. P. 101 ; 122 1.. T. 498 ; 08 Sol. Jo. 301 ; 
14 Asp. M. ij. C, 517 ; sub nom. West Bussian 
R.S. Co., Ltd. v, Tjfe Oaoaka, 35 T. L. B. 259, 
C. A. 

^nno/a« tona ;~Consd. The JuplUT, 11924] I*. 236 ; Duff 
Hevolopment Co. r. Kolantaii (iovoniment, (19241 A. C. 
797, Refd. Tlio Annette, The Dora, (1919] P. 105 ; Dnff 
^evclopineni Co. v. Kclanton Cov<;rument, (1023] 1 Ch. 


The Jupiter, [1924] P. 236. Mentd. The Sylvan Arrow, 
[192.3] P. 14. 

D. Officers of State. 

1274, Lords of the Treasury.] — On the trial of 
an indictment for a fraud against an agent of govt, 
under the control of the Treasury, a letter of in- 
structions addressed to deft, by the I.ord of the 
Treasury may be read in evidence, without 
proving the comn. by which they were appointed. 
— B. 4^ Jones (1809), 2 Camp. 131, N. P. 
Annotations : — ^Mentd. R. r. Roberts (1878), 38 L. T. C90 ; 
Castro V. R. (1881), 6 App. Cas. 229 ; R. v. Baskervllle, 
[1916] 2 K. B. 6.58. 


1271. Recognition by this country — Court In- 
formed by Foreign Ofllce.] — The facts necessary to 
enabJe the Committee to judge of the status of the 
principalities of Moldavia & Wallachia were 
obtained by communication with the P^oreign 
OfRce.— (JREMIDI V. Powell, ^J'he Gerasimo 
( 1857), 11 Moo. P. C. C. 88 ; 8 Htate Tr. N. 8. 787 ; 
29 L. T. O. 8. 2(59 ; 5 W. B. 450 ; M E. B. (128, 

Mentd. Mitsui v. Mnmford, [1915] 2 K. B 
27 ; Tho Anglo JMcxlcaii, 1 191 8 J A. C. 422. 

1272. — - .] — PV>STER V. Globe Venture 

Syndicate, Ltd., No. 12()9, ante. 

1273. ,J — l*ltfs., p]Kihonian subjects, 

ilie owners of (wo sailing vesstJs, with tho approval 

support of the P^sthonian Gcjvt., issued writs in 
rent claiming possession of tho v(‘8sels, wliich Imd 
been ro( 4 uisitioned or sequesttired by tho pro- 
visional go\d, of Noitljern Bussia, ^ by them liired 
to a i)ajinerKhjp assocn, for the purposes of trading 
subject Uy tlu^ control of the Director of Naval 
Transpoi (.s. JJie provisional govt, entered appear- 
ances under inotest, motions were set down to 
set aside the writs it all subseciuent proceedings on 
tho grounds, udrr alia, that tlie vessels were in the 
service of the i>ro\'i8ional govt.., therefore im- 
mune from arrest ; <t that the dispute was between 
foreigners as to the possession of foreign ships, & 
theiefore that, even if the ct. had jurisdiction, it 
should d<*cline to exercise it. 'IJie learned judge 
invited th(^ assistances of the P\)roign OHice as to 
tho status of the provisional govt. (J Northern 
Bussia, & v as informed by tlie Secretary of State 
for P^oreign AtTairs that, while the Allied Powers 
were co-operating with the provisional govt, in the 
opposition which that- govt, w^is making to the 
forces of the Bussian So^ iet Govt., tlie provisional 
govt, had not hwn “ foimally recognised either 
by His Majesty’s Govt, or by the Allied Powers as 
the goxd. of a sovereign independent state ” ; — 
Held : the ct. could not infer from the letter from 
the Foj’cign Ollieo that the jirovisional govt, of 
Northern Bussia had been “ informally ” recog- 
nised as a sovereign independent state. — The 
Anne'pi'K, The Dora, [1919] P. 105 ; 88 L. J. 1\ 
107. 

Antiotations : — Consd. Daft Dovclopinoui Co. v. Kolantnn 
aovorument, [1924] A. C. 797. Refd. Akslonairnovo 
UbHchowtvo A. M. Liithor v. Sagor, [1921] 1 K. B. 456 ; 


Sub-sect. 0.- Geoobaphy. 

A. Ju Gejieraf. 

1275. Foreign place.] — Greknw^ay & Baker’s 
Oa.se (1013). Godb. 193 ; 78 Pk B. 117. 

Annotation : — Mentd. The Hercules (1819), 2 Rods. 353, 

1276. Boundaries of foreign state.]— P\).ster v. 
Globe Ventube Syndicate, I..td., No. 1209, 
auic. 

1277. “ Dublin.”] — The declaration stat-ed that 
a bill of exchange was drawm &; accepted at Dublin, 
to wdt, at Westminster, etc., for a certain Burn 
therein mentioned, without alleging it to be at 
Dublin in Ireland Held : tho bill upon tliis 
declaration must be taken to liave been drawn in 
Plngland for P.nglish money ; tlierefore proof of 
a bill drawn at llublin in Ireland for the same sum 
in Irisli money, w'liich dilTers in value from 
P^nglish money, did not support the declaration, 

this was a fatal variance. — Kearney v. Kino 
(1^9), 2 B. Aid. 301 ; 1 Chit. 28 ; 100 E. B. 
377 : snbscfj'anii proceed ijujs. 1 tOiit. 273. 
AnnoiuHons : — Refd. SprowJc r. Logge (1822), 1 B. Sc f. 

1(5 ; Smith v. Suiyth (1834), 10 Bing. 406 ; Rothschild v. 

Currie (1841), 10 L. J, Q. B. 77 ; Benett r. Peuinsulur 

Steaiu-Boat Co. (184 5), 6 C. B, 775 ; Crowthor v. Brudney 

(1863), Hop. & Ph. 63. 

1278. ” Kingdom of Ireland.”] — The ct. would 
lake notice tliat by the words Kingdom of Ireland 
were intended tliat part of the United Kingdom of 
Great Britain Ireland, called Ireland. — Wh!»^e 
P. Bose (1812), 3 Q. B. 493 ; 2 Gal. <fe Dav. 312 ; 
4 Per. & Dav. 199 ; 11 I.. J. Ex. 457 ; 114 E. B! 
590 ; sub uom. White v. Bose, 4 Jur. 980, Plx. Ch. 
Annotations: — Mentd. Hervey v. Fitzpatrick (1854), Kay, 

421 ; Vanquellu v. Bouard (1863), 15 C. B. N. S. 341. 

1279. ” Colony of Victoria.”] — The ct. were 
bound to take notitre tliat “ Geelong, in the colony 
of Victoria,” is a place out of P]ngland. — (T ioke v, 
Wilson (1850), 1 C. B. N. S. 153 ; 20 E, .7. C. P. 
15 ; 28 E. T. O. 8. 103 ; 2 Jur, N. 8. 1091 ; 5 
W. B. 24 ; 140 E. B. 05. 

Annoialions : — Mentd. Oglesby r, Yglesiaa (1858), E. B. & K. 

930 ; Paice v. Walker (1870), L. R. 5 Exch. 173 ; Hough 

V. Manznnos (1879), 4 Ex. D. 104 ; Brandt v. Morris, 

[1917] 2 K. B. 784 ; Universal Steam Navigation Co. v. 

McKelvle. [1923] A. C. 492. 

1280. Position & names of district shown on 
Admiralty chart.] — A ct. should take judicial 
notice of the geographical positions of, & general 
names applied to a district as showm on the 


PART in. SECT. 6, SUB-SECT. 6.— D. 

e. Ministers of Crouti.] — A ct. 
will judicially notice who are the 
ministers of the Crown. — Hot.laxp r. 
JOXKS (1917), 23 C. L. R. 149.— AUS. 


f, .] — Tho ct. may take 

judicial notice of the norsons who 
filled the m-eat offices of State so long 
ago as 1803 — Whai.ky r Carlisle 
(1886), 17 I. C. L. R. 792.— IR. 


g. Sionature of police maoiatrate 
— Oertificaie under hand of Secretary of 
State for I ndia, 1 — Fkuo iraox v," 

(1867), 10 W. H. 71 — IR, 


h. Decision of Vice' President of 
Scottish Hoard of Education .] — A state- 
ment made on record by the Education 
Department &eudorsed by their counsel 
at the bar, that a decision of the 
department was the decision of tho 
Vice-President fell to be accepted by 
the ct. uithnut probation. In the 
absence of a specific averment to tho 
OGutrary by the party challenging the 
decision. — DAL^IEL School Board r. 
Scotch Education Dkpartmkxt, 
[1915] S. C. 234.— SCOT. 

PART HI. SECT. 6, SUB-SECT. 6.— A. 

|280 I. Position lutme.a of district 


f shoum on Admiralty chart .] — The ct. 
will take judicial notice of the geo 
graphical position & names of places 
laid down in Admiralty cliarts. — 
O’Leahy v. Pelican Insurance 
(1889), 29 N. B. K. 510.— CAN. 

)k.. ** Birmingham.' '] — It will not 
bo judicially intended that a deed, pur- 
porting to have been made at Birming- 
ham, was made at Birmingham, 
England. — Hasluck r. McMasteh 
(1825), 1 N. B. R, (Chip.) 4.— CAN. 

1. “ Boston ."] — The ct. will not 
take judicial notice that a note payable 
in Boston is payable jn the Uplted 
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Admiralty chart. — B irreijt. r. Dryer (1884), 9 
App. Oas. 345 ; 51 1.. T. 130 ; 5 Asp. M. L. O. 
267, H. L. 

B. Counii/f etc.f Divisions. 

1281 . Counties.] — The judges could take judicial 
notice that the parish of Seighford, in the county 
of Staliord, is a parish in England, A the indict- 
ment need not aver that fact. — K. v. SriAUPP: & 
Vaul (1838), 8 C. & P. 436. 

1282 . Divisions of counties.] — The ct. must take 

judicial notice that the Isle of Ely was a division 
of a county in the nature of a Hiding, «&, as sucli, 
primd facie liable to reiiair bridges within it. — li. 
V. Islp: E].y (Inhabitants) (1850), 15 (^. H. 

827 ; 4 New Mag. Oas. 128 ; 4 New Hess. Cas. 
222 ; 19 L. .1. M. O. 223 ; 15 L. T. O. S. 412 ; 14 

V. 512 ; 14 Jur. 9.56 ; 4 Oox, O. O. 281 ; 117 
h. n. 671. 

Annotation ’^ : — Mentd. H. v. a. \V. Hy.(18«7). 3-2 J. P. 21 ; 
R. V. Kitchener (1873), L. R. 2 C. C. K. 88 ; R. v. South- 
ampton t)ounty (188G), 17 1,). B. I). 424 ; A.-(l. r. Oxford 
(!anal Navigation (1303), 72 R. .1. Oh. 285 ; Hertfordshire 
Ooiinty Council v. New River Co., [1904] 2 Ch. .513; 
Hertfordshire County Council v. G. E. Ry., 11909] 2 K. B. 
403; Maccleafleld Corpn. v. G. C. Ry. (1911), 104 R. T. 
728 ; Sharpness Now Docks Sc Gloucester & Birmingham 
Navigation Co. v. A.-G., [191.5] A. C. 054 ; A.-G. v. U. N. 
Ry., 11916] 2 A. C. 350. 

1283 . City & county coextensive — When so made 
by statute.] — Where an Act of Parliament gives 
jurisdiction to justices of a county, A; an order is 
made under it by justices of the county of a city, 
whicli county <fc city are coextensive by statute, 
the order is valid though the justices describe 
themselves merely as justices “ in & for the city.” 
l^^or the ct. will take notice that the city is also a 
county. — li. V. 8t. Maurice (Inhabitants) (1851), 
16 Q. II. 908 ; 4 New 8ess. Cas. 696 ; 20 E. .1. M. C. 
221 ; 17 li. T. O. 8. 62 ; 15 J. P. 531 ; 15 Jur. 
559 ; 117 E. K. 1130. 

1284 . Not of situation of places within county.] 

— We cannot take notice that the whole township 
or vill of Ivelchester is in the county of Somerset 
(Lord Hardwicke, C.J.). — II. v. Burkidgk 
( 1735), 3 P. Wms. 439 ; Sess. Cas. K. B. 200 ; 24 
E. II. 1133. 

Anmytaliona : — FoUd. Thoriio v. Jackson (1840), 3 C. B. 
001. Refd. R. V. Albert (1843), 5 Q. B. 37 ; R. v. O’Connor 
(1843), 5 (J. B. 10. Mentd. K. V. Francis (1735), Gunn. 
165 ; R. V. Stanley (1821), Russ. & Ry. 432 ; Rea’s Case 
(1837), 2 Mood. C. C. 9 ; Campbell v. K. (1847), 11 Q. B. 
814. 

1285 . .] — The ct. will not take judicial 

notice of the local situation & distances of the 
different jdaces in the counties of England from 
each other. — D eybel’s Case (1821), 4 B. <te Aid. 
243; 106E. 11. 926. 

Annotations : — Mentd. Hg Baines (1840), Cr. & Ph. 31 ; R. 
V. Mount (1875), R. K. 0 P. C. 283. 

1286 . .] — Humphreys v. Budd (1841), 9 

Bowl. 1000 ; 5 Jur. 630. 

1287 . .] — The cts. do not take judicial 

notice that perticular places are or are not within 
particular counties. Therefore, when? pltf., having 


undertaken to give material evidence in Ix)ndon, 
produced only a record from the Tower, but gavtj 
no evidence that the part of the Tower from 
which the record came was in London : — Held : he 
w^as rightly nonsuited. On a motion to set aside 
the nonsuit, the ct. refused to act upon aflldavits 
then produced as to the situation of the Tower. — 
Brune V. Thompson (1842), 2 Q. B. 789 ; 2 Oal. 
& Dav. 110 ; 11 L. J. Q. B. 131 ; 0 Jur. 581 ; 
114 E. II. 306. 

Annotation : — Mentd. Newcastle on Tyne, Master, Pilots Si 

Seamen v. Bradley & Potts (1852), 2 E. & B. 428, n. 

1288. .] — Upon a motion for a suggestion 

under 23 Geo. 2 (c. 33), s. 19, deft., in his allidavit, 
described himself as ” of No. 51 Bedford How, 
Ilolborn, in the county of Middle.sex ” ; & alleged 
that he, ” before k, at the commencement of the 
suit, was, A: ev(;r since had been, &. still was, 
inhabiting A resident in Bedford How, & that he, 
for A during all that time, was, A still was, liable 
to be summoned to the ct. of recpiosts held at 
Kingsgate Street, Ilolborn, A fliat the cause of 
action, A every jiart therc*of. arose within t]>e 
jurisdiction of the ct.” : — Held : this aflidavit did 
not allege, with suflicient distinctness, that deft, 
resided in Bedford How, in thti county of Middlesex, 
or tliat the ct. of requests hold at KingsgaL^ Street, 
was the Middlesex ct. of requests. ^ — Thorne v. 
Jackson (1846), 3 0. B. 661 ; 16 L. J. C. P. 87 ; 
8 I.. T. (). S. 141 ; 136 E. H. 264. 

AnnotaXum Refd. Aiioti, (1840), 8 L. T. 0. S. 101. 

1289. .] — We may happen to know that 

Park Street is not 20 miles from Hussell Squan*. 
but it is not so stated in t he allidavit , A wc cannot- 
take judicial notice of that fact (Wirde, (’..I.). ~ 
Kirby v. Htcrson (1850), 1 L. M. A P. 364 ; Hob. 
L. A W. 372 ; Oox, M. A 11. 309 ; 15 L. T. (). S. 
138 ; 14 J. P. 370 ; 14 Jur. 625. 

Annotation : — Folld. Room d. Cottam (1850), 5 Exch. 820. 

1290. .j —If we could hav(i taken judicial 

notica; that the Board room is in the county of 
Middlesex, that would liav(^ met the objection [in 
the case] but we cannot do so (Lord (y.vMPBELR, 
C.J.).— H. V. St. George’s, Bj.oomsbury (In- 
habitants) (1855), 4 E. A B. 520 ; 3 C. L. H. 550 ; 
24 L. J. M. G. 49 ; 21 L. T. O. 8. 213 ; 19 J. P. 
160 ; 1 Jur. N. 8. 231 ; 3 W. H. 170 ; 119 E. H. 
190. 

Annotations :- -Consd. R. v. Stavcrlon (1855), 3 W. R. 173. 

Distd. R. r. Holborn Union GrdiiH. (1850), 0 E. Sc B. 715. 

1291. ,] — An order for binding a pauper 

child apprentice under Parish Apprentices Act, 
1816 (c. 139), purported to be made by two justices 
for the county of Middlesex A to be signed A 
sealed by tliein at the Police OOice, Hatton 
Garden. In Metropolitan Ihjlice Act, 1829 (c. 44), 

‘‘ Hatton Garden ” is mentioned as one of the 
places in Middlesex forming the Holbom division 
of th(i Metropolitan Police District : — Held : 
jm*isdiction sufficiently appeared on the face of 
the order, as the ct. would take judicial notice from 
the Act that Hatton Garden was in Middlesex. — 


States. — Cushing v. Gordon (1872), 
C All. 524.— CAN. 

m. ** Windsor, Ontario.’*] — Lick 
r. Rivers (1901), 21 C. R. T. 166 ; 1 
O. R. R. 57.— CAN. 

n. “ Pincher Creek ** — In Al- 
berta.] — Pincher Creek is in the pro- 
vince of Alberta, but this was not 
disclosed in the evidence : — Held : 
judicied notice can be taken of such 
fact of local geofinraphy. — R. v. Cana- 
dian Pacific Ry. Co, (1908). 8 W. R. R. 
825 ; 1 Alta. R. R. 341 —CAN. 

o. Distance of Dunedin — From 
Oisbome.] — Pera te Hikumata v. 
Tucker (1894), 12 N. Z. h. R. 368.— 

N.Z. 


PART III. SECT. 5, SUB-SECT. 6. -B. 

p. Jurisdiction of court.] — Justices 
may take judicial notice that th(^ 

lao,e where an offonoe was alleged to 

avo been committed Is within their 
judication. — Crudoi noton v. Cooney, 
Kxp^ Cooney, [1902] S. R. Q. 176.— 
A US. 

q. .] — When justices have 

personal knowledge of the geographical 
limits of their jurisdiction, formal 
evidence thereof need not be given. — • 
Union Bank op Australia, Rtd. v. 
Broom, (1904) S. R. Q. 215.— A US, 

r. .] — Le Cocq V. McErvale, 

(1908] V. L. R. 69.— AUS. 

f. Territorial divisions — Of pro- 


vince .] — A judge is bound to take 
notice of the territorial division of the 
province. — McDonald v. Dicairk 
(1859), 1 Ch. Ch. 34.— CAN. 

t. .] — The ct. will take 

judicial notice of the territorial 
divisions of the Province. — Eastern 
Judicial District Board v. Winnipeg 
City (1886), 3 Man. R. It. 537.— CAN. 

a. Police division .] — The ct. 

la bound to take judicial notice of 
territorial divisions of a police division. 
—Kxp. Macdonald (1896), 27 8. C. It. 
683.— CAN. 

b. Vessel lyinff near harbour — In 
Kent .] — The ct. cannot take judicial 
notice that a vessel lying “ near the 
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Evidence. 


Sect. 5 . — Judicial notice: Suh-scct. 0, 13.; sub- 
sec t. 7, A. , B.dl: C.] 

B. V. Holborn Union Guardians (1856), 6 E. & 
B. 715 ; 25 L. J. M. C. 110 ; 27 L. T. O. 8. 171 ; 20 
J. P. 603 ; 2 Jur. N. H. 571 ; 4 W. R. 606 ; 119 
E. R. 1031. 

1292. Net of size of place.] — The ct. cannot 
lake judicial notice of llie size of Die place where 
bail are described to reside ; if it is too large that 

fact must b(^ made to api>ear by atlldavit. v. 

(ViSTAR (1814), 5 Taunt. 554 ; 128 K. R. 806. 

1293. Not of area of county court district. | We 

can take no notice tliat Brornpton is witliin the 
Middlesex (Vnmt y (T. ; if it be; so it should liave 
been stati'd (IVuj.of’ic, ( \R.).- - Sanosi'ER v. Kay 
(1850), as reported in (Jox, M. 11. 328; 15 

L. T. O. S. 186. 

Annoiation Mcntd. Craliam v. Lewis (1888), 22 Q. li. D. 1. 

1214. Not whether town within particular 
diocese.] — The ct. cannot take noticci ex ofjicio in 
what^ j)articular diocese a x^Rclhular town lies.^ — 
11. V. SYMPftON (1724), 2 l.d. Raym. 1370; 8 

Mod. Rt*p. 325 ; 1 Stra. 600 ; 02 E. R. 308. 
AirnoiatitmH : — Mentd. K. r. AVnrd (1730), 1 Barn. K. li. 
411: 11. V. SewUr, [liKH J 1 K. P. 3UG ; 11. r. Sarum (Hp,), 
111)1 (51 1 K. Jl. 4G(5. 

1295. That place parochial.] — Tlio ct. will i)re- 
sume that a jdace in England is jiarochial, if 
nothing to the contrary apiiears. — R. v. St. 
Makoaret, Westminster (Inhabitants) (1845), 
7 Q. B. 560 ; 1 New Mag. Cas. 328 ; 2 New Sess. 
<^as. 31 ; 14 L. ,1. M. C. 131 ; 5 L. T. O. S. 105 ; 
0 J. P. 618 ; 0 Jur. 534 ; 115 E. R. 603. 

1296. Judicial notice by quarter sessions — Of 

petty sessional division.] —'The ct. of quarter ses- 
sions w'as right in taking judicial notice of the 
petty .se.ssional division.— R. v. Whittles (1840), 
13 (b B. 218 ; 3 N(‘W Mag. Gas. 102 ; 3 New Sess. 
Gas. 307 ; 18 E. J. M. G. 06 ; 12 L. T. O. S. 447 ; 
13 J. P. 365 ; 13 Jur. 403 ; 116 E. R. 1258. 
^t)tnoiali<>7is : Mentd. Murray v. Hriiiiclinv v. Murray, 

Akik^w V. Murray (ISM), .Ol L, T. 1(12; J.awson r. IU*y- 
iiolds, 1 1<)()4) ] (’h. 7 IS. 


Sub-sect. 7. -Notorious Eacts. 

A. In Ueyicral. 

1297. Public events universally known.] If you 

look at this [state of Ireland] in the nature of a 
))ublie event, universally known, it may be alluded 
to for the course of justice. 1 do not undertake? to 
speak to tbe exact accuracy of the language*, but 
in a treatise em evidence I have s(‘en that laiel 
down, contemxjoraiieous histeiry 1 have seen 
alluded to (Erle, J.). — R. v. DeiWLiNU (ISIS), ns 
rei)e>rled in 7 State* Tr. N. S. 381. 

Annotadun .-—Mentd. H. v. Meuiiy (18(17), 15 W. IL 1082. 

1298. Common knowledge of great majority of 
mankind.]-- The ct. will take judicial notice of tluit 
whicli is the? comme)n kuowletlge of the* great 
majority of mankind, or of the great rnajorily of 
men of business. — R. v. Aspinall (1876), 2 Q. R. 1). 
48 ; 46 L. J. M. G. 145 ; 36 L. T. 207 ; 42 J. P. 


.52 ; 13 Cox, G. G. 563 ; suit yiom. Asm NALL v. R., 
25 W. R. 283, 0. A. 

Annotations: — Mentd. Bradlaugh v. II. (1878), .3 Q. B. D. 
607 ; It. V. StroiiliJrer (1886), 17 Q. B. 1). 327 ; Salaman r. 
Warner (1891), 65 1 j. T. 132; Sceitt v. Brown, Docring, 
McNab, Slaughter & Mav v. Brown, Doering, McNab, 
11892] 2 Q. B. 724 ; R. v. Silverlock, [1894] 2 (^. B. 766 ; 
K. r. Whitaker, [1914] 3 K. B. 1283. 

B. Natural Laws. 

1299. Seed time & harvest.] — Te/rNAJvi & Hop- 
kin’s Gase (1623), Godb. 350 ; 78 E. R. 206. 

1300. That rain falls.] — A declaration in case* 
stateel that elefts. being possessed of a messuage 
adjoining a garele?n ete messuage of pltf., plae;eel a 
cornice upon his messuage, projecting over pltf.’s 
garden, by mtians whereof quantities of rain flowed 
from the cornice on to the garden, A did damage, 
& by reason of tlie premises pltf. liad been greatly 
annoyed & incommoded in the use, possession, 
enjoyment of his garden messuage, «te the same 
were damaged & deteriorated in value : — Held : 
the ct. would take judicial notice that rain falls, A 
after the lapse of some time, in the absence of 
evidence that none liad fallen, would presume there 
had been rain. — Fay v. Prentice (1845), 1 G. B. 
828 ; 14 L. J. C. P. 208 ; 5 E. T. O. 8. 216 ; 0 
Jur. 876 ; 135 E. R. 760. 

Annotations: — Mentd. llruiiHclen v. Bimiphrcy (1884), 11 

Q. B. D. I ll ; Leiiunon v. Webb, [1894 ] 3 Ch. 1. 

1301. Period of gestation.) — Non-access of the 
husband need not be proved during the whole 
j)t?riod of the wife’s })r(*gnancy ; it is sullicient if 
the circumstances of the case show a natural 
impo.ssibility tliat the liusband could be the 
father ; as wliore lu? liad access only a fortnight 
before the birth. — R. v. Luffe (1807), 8 East, 
103 ; 103 E. R. 316. 

Annotations : — Refd. Head v. Head (J823). 1 Sirn. &: St. 
]5(); MoitIh V, Davies (1837), 5 C\, <S: tin. 163 ; Brown 
r. Leech (1924), 88 .1. L\ 208; Bussell r. Russell, [192-1] 
A. O. 687. Mentd. R. r. Kea (1809), 11 East, 13‘ii ; R. r. 
Hurtiugtun (181G), 4 M. <.V S. 559 ; R. v. Sourtoii (183G), 2 
Har. it W.209; R. r. King’s J^ynn, Reeoi (b“r (1 84G), 3 Dow . 
it Jj. 725 ; tlruierod v. Chadwick (18-17), 1 G M. it \N'. 3G7 ; 

R. V. Shippcrbottoiu (1847), 10 Q. B. 511 ; IL i\ Colling- 
W'ood (1818), 12 q. B. G81 ; R. r. Sudolk .IJ. (1848), 12 J. J’. 
42(1; K. V. PllkiDgton (1853), 2 E. it. B. 54G ; Ltgge r. 
Edmonds (1855), 25 L. J. Ch. 125 ; Kx p. Baker (1857), 
7 K. & B. 697 ; Yates v. Chippindalc (18(12), 11 C. B. N. S. 
512 ; Turnoek v. Turnock it Tnrnock (18(17), 3(1 L. ,T. P. it 
U. 8.5 ; He I’arson’s Trust (18G8), 18 L. T. 704 ; .Jones r. 
Davies, 1 1901 J 1 K. B. 118 ; Webb v. Mnrrel (1904), G8 
J. P. 104. 

1302. .] — Wlierc a. liusband after a long 

absence did not rejoin his wife till Nov. 24, 1840, 
A wdiert? slie, ncvcrtlieless, produced to him a full- 
grown child on May 18, 1850: Held: lie could 
not have been tbe father A she was guilty of 
adultery. — Hea’iucote’s Divorce Biid. (1851), 1 
Macq. 277, 11. L. 

1303. .] — A fund in ct. was settled upon a 

married WTmian absolutely in default of issue. 
The woman gave? birth t-o a stillborn child on 
Juno 1, 1871, A her husband died on the 12th of 
tlie .same month. There was no other issue. On 
an application by the woman on Dec. 0, following, 
that the fund be paid to her : — Held : the applica- 


inouth of Rlchibucto Harbour ” is in judicial notice of tho distance from eru? 
the county of Kent.— DehBhisay v. another of two points within a judicial 
K. & N. A. Railw ay Comus. (1867), 1 district. — Sto.vk v. Stone (1902). 20 
Han. 48.— CAN. N. Z. L. R. 769.— N.Z. 


0 . As to population of toicns .] — 
II. V. Atkinson (1888), 15 O. K. 110.— 

GAN. 

d. Judicial districts.] — The ct. 
will take Judicial notice of the limit.s 
of tbe voi-ious judicial districts. — 
McHuuh V. Union Bank of Canada 
(1910), 14 W. L. R. 042; 3 Alta. L. K. 
177; appeal allowed in part, [1913] A. C. 
299.— CAN. 

a. .] — Tho ct. will not take 


PART III, SECT. 6, SUB-SECT. 7.- A. 

1298 i. Common knowledge of great 
majuritg of mankind .] — Apart from 
statute, wheneve?!* a fact is so generally 
known that every ordinary person may 
be pnjsuined to be aware of it, a ct. 
jiidicially notices it, either simplicitcr 
if it Is at once satistied with the fact 
without more, or after such information 
or investigation as it considers reliable 
A necessary in order to eliminate any 


reasonable doubt. — Holland v. Jones 
(1917), 23 C. L. R. 119.— AUS. 

1298ii. .]~lt is usual & proper 

for a judge to refer to notorious matters 
without proof. — K. v. Lew (1912), 19 
W. L. R. 853; 1 D. L. R. 99; 17 
B. C. R. 77.— CAN. 

1298 iii. .] — It is unnecessary' in 

New Zealand to prove that Tasmania 
& Norfolk Isiaiid were at one time 
convict settlements, & that the 
Chatham Islands were never a convict 
settlement, as they are matters of 
common knowledge. — Hornsby i?. 
Warren (1883), 2 N. Z. L. It. 230 
(tf. C.).— N.Z. 
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lion was premature. — ^A.-G. v. Clements (1871), 
25 L. T. 739. 

1304. Mischievous disposition of children.] — 

( 1 ) Deft, negligently left his horse & cart un- 
attended in the street. Pltf., a child seven years 
old, got upon the cart in play ; another child 
incautiously led the horse on ; & pltf. was thereby 
thrown down & hurt : — Held : deft, was liable in 
an action on the case, though pltf. was a trespasser, 
A contributed to tlie mischief by his own act. 

(2) lie merely indulged the natural instinct of 
a child in amusing himself with the empty (iart & 
deserted liorse. We think that deft, (‘annot be 
permitt(‘d to avail himself of that fact. 'I’he most 
blameablo carelessness of his servant Jiaving 
tempted the child, he ought not to rc^proach the 
child with yielding to that temptation, lie has 
been the real & only cause of the mischief. He 
lias been deficient in ordinary care ; the child, 
acting witliout prudence or thought, has, however, 
shown these qualities in as great a degree as lie 
could be exiiectcd to possess them. His mis- 
conduct bears no proport ion to that of dedt-. which 
nroduced it (Lord Denman, C.J.). — Lynch v. 
Nurdtn (1841), 1 Q. H. 29; Am. & H. 1.58; 4 
Per. eSc Dav. 672 ; 10 L. J. Q. H. 73 ; 5 J. P. 319 ; 
.') Jur. 797 ; 113 E, K. 1041. 

A nnotalions : — As to (2) Consd. llarrolrl r. Watiiey, 

2 Q. H. 320; Cooko r. Mid. (L W. Hy. of Irclaad, 1 UH)0J 
A. 0. 229 ; Glasgow Corpn. v. Taylor, [19221 1 A. C. 44. 
Reid. J.-ygo v. Nowbold (1854), 9 Exch. 302 ; Latham r. 
.lolmsoii & Nephew, [1913] 1 K. B. 398 : Hardy r. (k L. 
Hy., [1920] 3 K. B. 4 59. Oeneralli/, Mentd. Davis r. 
Mann (1812), 7 .f. P. 53 ; Barnes r. Ward (1850), 9 C. B. 
392 ; Caswell r. Worth (1856), 5 E. & B. 849 ; Dcgg v. 
Mid. Hy. (1857), 1 H. & N. 773 ; Alsop r. Yates (1858), 27 
Jj. J. Ex. 156 : Singleton v. Eastern Counties Hy. (1859), 
7 C. B. N. S. 287 ; Waite r. N. E. Hy. (1859), E. B. & K. 
728 ; Hughes v. Maeflo, Abbott r. JMaefle (1863), 3 New 
Hep. 394 ; Attc^rtori r, Mangau (1866), 14 L. T. 411 ; 
Mangan v. Attdton (1866), 1 If. & (-. 388; Francis v. 
v'oekerell (1870), 10 B. k. S. 950; Clark r. CJhambers 
(1878), 3 Q. B. D. 327 ; Mann v. Ward (1892), 8 T. L. H. 
699 ; Pouting r, Noakes, [1894] 2 Q. B. 281 ; Engelhart 
V. Farrant, [1897] 1 Q. B. 240 ; McDowall v. G. W. By., 
[1902] 1 K. B. 618 : Lowery i;. Walker (1909), 79 L. .1. K. B. 
297 ; Barker v. Herbert, [1911] 2 K. B. 633; Kickards 
i\ Lothian, [1913] A. (;. 263 ; lluoff v. Long (1915), 114 
b. T. 186; (Jrane v. South Suburban Gas Co., [1916] 1 
K. B. 33 ; Wehl-Blundell r. StephciiR, [1!)20J A. C. 956. 

ScCf generally, Bastardy, Vol. III., pp. 358 
ct ficg. 

1305. .] — The sclioolmasier is bound to take 

such care of his boys as a careful fatlKU- would take? 
of his boys, ^ there (;annot be a better definition 
of the duty of a schoolmaster. He is bound to 
take notice of the ordinary nature of young boys, 
lh(dr tendency to do mischievous acts, tlieir 
propensity to meddlci with anything that, comes 
in their way. Having pho.sphorus in his house, 
ho is bound not to leave it in any place in which 
they may get at it, & if he left it in the conser- 
vatory he did not use due care, but otherwise if 
he kept it locked up. If, therefore, deft, kept the 
bottle locked up, there would be no evidence of 
negligence. But if the bottle was left in tlie 
conservatory for any time bef(3re the accident 
then there is evidence on which the jury may find 
negligence <te a want of proper care for the safety 
of the boys (Lord Esher, M.II.). — Williams v. 
Eady (1893). 10 T. I., n. 41, C. A. 

Annotation : — Rsfd. Latham v. Johnson & Ncjihew, [1913] 
1 K. B. 398. 

1306. — (1) A railway co. kept a turntable 

unlocked &, therefore, dangerous for children, on 
their land close to a imblic road. The co.’s ser- 
vants knew that children were in the habit of 
trespassing & playing with the turntable, to which 


they obtained easy access through a well-worn 
gap in a fence wliich the railway co. were bound 
by statut/C to maintain. A child between four <fc 
five years old playing with other children on tlie 
turntable having been seriously injured : — Held : 
there was evidence for a jury of actionable negli- 
gence on the part of the railway co. 

(2) It would appear fo me, first, that every 
person must be taken to know that young cliildrcm 
boys are of a very inquisitive & frequently 
mischievous disposition, are likely to meddle 
with whatever liappens to come witliin thoii* 
reach ; secondly, that i)ublic stn^ets, roads, A. 
public i)laces may not unlikely be frequented by 
(children of tender years & boys of tliis cliaracter ; 

thirdly, that if vehicles or machines are left by 
their owners, or by t he agents of the owne?rs, in 
any place which children & boys of this kin (I are 
rightfully entitled to frequent, »fc are not unlikely 
actually to frequent, unattended or unguarded 
in such a state or position as to be calculat(‘d to 
attract or allure these boys or children to inter- 
meddle with them, <te to be dangei'ous if inUn*- 
mcddled with, then the owntu's of thos(^ macliines 
or vehicles will Ik*, responsible in damages for 
injuries sustained by thesf^ juvenile intermeddlors 
through the negligence of the forme*!- in l(.*aving 
their machines or vehicles in such places under 
sucli conditions, even though tli(» accidi-iit causing 
the injury be itself brought about by the inter- 
vention of a third party, or the injured ptn-son, in 
any particular case, bo a trespasser on the vehicle 
or machine at the moment the accident occurred 
(IjORD Atkinson). — ( k>oKE v . Midland Great 
Western By. (’o. of Ireland, [1909] A. G. 229 ; 
78 L. J. r. (I 70 ; 100 J.. T. 020 ; 25 T. L. B. 375 ; 
53 8ol. Jo. 319, If. L. 

Annotations : -As fo (2) Rsfd. Latham v. Johnson & Nephew, 
11913] 1 K. B. 398; Glasgow Corpn. r. Taylor, [1922] I 
A. (k 44. Gcnaralli/, Mentd. Lowery v. Walloa-, (1910 j 
1 K. B. 173; Schofield v. Bolton Corpn. (1910), 26 
T. h. U. 230; Barker r. Herbert, [1911] 2 K. B. 633; 
Clinton V. Lvons, [1912] 3 K. B. 198 ; Jenkins r. G. W. Hy., 
(19121 1 K. B. 525 ; lUckards v. Lothian, [1913] A. C. 
263 ; WlKJoler v. Morris (1915), 113 L. T. 614 ; Crane r. 
South Suburban Gas Co., [19161 1 K. B. 33; Hardy r. 
C. L. H.V,, 11920] 3 K. B. 459 ; Mersey Docks Sc Harbour 
Board v. Procter, [1923] A. C. 253. 

1307. '.] — Applt., a hoy of 14, was employed 

by resps. at their colUcii-y to pick stones out of coal 
passing along a belt. Anotlter boy, who was 
similai-ly employed a few yards off, mischievously 
thiH^w a stone, which hit applt. in tin? eye, so that 
lie lost the sight of it. There was a notice pro- 
hibiting stone-throwing, but the boys, of wliom 
th<‘rv! wer<3 several, sometimes thn^w stones at 
each otlier to attract attention. On an applica- 
tion by applt. for compensation, the county ct. 
judge found that tlie accid(*nt arose out of applt.’s 
emi)loyrnent, as he was exposed to the special risk 
of stones being thrown by other boys, «fe made an 
award in his favour : : the question was 

one of fact, & th(ire was evidence which, coupled 
with general knowledge; as to boy’s habits, was 
sufficient to support the judge’s conclusion. — 
Glayton V . H.\rdwj{;k Colliery Go., l/ro. (191.5), 
85 L. J. K. B. 292 ; 114 L. T. 241 ; 32 T. L. B. 
159 ; 00 Sol. Jo. 138 ; 9 B. W. G. C. 130, H. L. 
Annotations : — Mentd. DonnlH v. White, 119161 2 K. B. 1 ; 

Jnco V. Relgato Education Committeic, [1916J 2 K. B. 
671 ; Hoad r. Baker, [1916] 1 K. B. 927. 

C. Money and Other Values. 

1308. Foreign money.] — The debt ought to be 
demanded by a name known, & the judges are not 


PART HI. SECT. 6. SUB-SECT. 7.~C. 

f. Pint less tluin five gallons—Or twelve hottUs.i—lt will be judicially noticed that a pint in less than five gallons or 
twelve bottles.— Rkid v. McWhixxie & Marti x (1808), 27 tJ. C. R. 289.— CAN. 
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Evidence. 


5 . — Judicial judirc : Suh~H(H. 7. T.. 1). tt' . 

appriKed C)f Flemish money; <fe also when pltf. 
has his jud^p^nemt, he cannot have execution by 
such name, for Ihe shenff cannot know how to 
levy the money in Flemish {per (Ujh.).-- HASTEL n 
r. 1)rapf:r (1005), Yelv. 80 ; Moore, K. B. 775 ; 
80 10. B. 55 ; sub iiotn. Dkapek v. IIartat., Cro. 
Jac. 88. 

Jnnola ion Refd. A.-O. v. Lade (1740), Park. TiT. 

1309. Russian currency.] - JMlfs., who 

^ were coal exporieis at Newcastle, shipped in Oct. 
19H, to a merchant in Fetio^rad a quantity of 
coal for whicJi payment was to he made by accept- 
ances in sterling? payable at llie Ivondon branch of 
deft. bank. Tlje m(u*cliant deposited roubles at 
defts.’ ]\*lrngiad olTice &; it was arranged that the 
account sliould be transferred to the London 
branch. 'Hiat biancli informed pltfs. that the 
amount was at- their disjiesal “ in Bussian cur- 
rency.*' Metallic coinage, was no longer current 
in Bussia : -~]feld ; defts. w(*i*(i not bound to pay 
in Bussian coin but must ])ay sucli a sum iii 
Jhiglisli curn'ucy as was reyii-cjsented by the rouldes 
lu^ld by tlnnn, botJi Imperial Bussian notes 
Kerensky notes, but not Bolshevist notes, being 
treat ( d as currency. 

The only question in the case is what at the 
pres(int time is Bussian (uirrency. It is really a 
<luestioTi rather for the Foreign OHice than for a 
judge, but I must giv(^ the best opinion that 1 
can on it. In my view metal coinage is excluded. 
The Imiierial rouble not(‘H were currency ; & as 
the KcTcnsky govt, was a successor of the Tsar’s 
govt,, <S:, whib^ it was in existence, was recognised 
throughout- Bussia by our own govt., 1 think 
Kerensky notes must also be considered currency. 
Bolsluivist not-(‘K are on a different footing (Bail- 
jiAc^UK, J.), Lindsay, Gracir & Co. v. Bussian 
Bank kou Fohkign Trade (1918), 81 T, L. B. 
4Bi. 

1310. English money —Value of pound.] — The 

ct. knows well enough how much money makes a 
pound, & it is certain enough (per (Tm.). — B. 

Marks (1701), 1 Ld. Baym. 702; 91 F. B. 

1311. — ~ Deterioration in value since 1189.] — 

The parson is prinid facie entitled to tithes in full, 
^ it is, tberelore, incumbent on one setting up a 
modus in lieu thereof, to make out his case satis- 
lactorily to the jury ; & t-o show that the payments 
relied on by him were actually paid as a modiu* 
CO uomiue, <& not as a compo.sition for Ids tithes. 
Where it ajipears from the evidence c>ffered by 
the party setting up tlie modus, that that modus 
is ineousisteiit with contradicted by the commonly 
receivt‘d notions, upon the deterioration of money 
since the time of Bichard 1., the judge is at liberty 
to draw the attention of the jury to that circum- 
si-anoe as an Idstorical fact, without any evidence 
being given on that subject. — Morris v. Norfolk 
(I)UKK) (1841), 5 J. P. 725. 

1312. ^ ,] — pYom the year 1808 to 

1854 the fee paid on the celebration of a marriage 
in a parish church was proved to have been almost 
unifoimly viz. 10,v. to the rector -’•.s to 


the clerk. There was no evidence extending 
beyond 1808. The ct. having power to draw 
inferences of fact : — Held : considering the 

difference in value of money in 1189 & the i^resent 
time, of which the ct. would take judicuxl notice, 
it was impossible that a payment of 13^. on every 
marriage could liavo made at that period, 

the objection of rankness applied, rtibuited the 
presumption, arising fitjm unint-errupted modern 
usage, that the fee was l:aken as of right in the 
time of Bichard I. — Bryant v. Foot (1808), 
L. B. 3 Q. B. 497 ; 9 B. S. 441 ; 37 J.. .1. Q. B. 
217 : 18 J.. T. 578 ; 32 J. P. 510 ; 10 W. B. 80S, 
Ex. Ch. ; affg. (1807), L. B. 2 Q. B. 101. 

AnnolaiUma Refd. Lawrence v. Hitch (18G8), L. li. 3 Q. B. 
521. Mentd. MilJH v. C.’olchester Corpii. (1867), L. H. 2 
(!. J*. 476 ; Kirtoii r. Dear {I860), L. R. 5 C. P. 217 ; 
Vcl(‘y II, Pertwee (1870), 18 W. R. 1024 ; Neville r. Bridger 
(1874), 22 W. R. 740 ; MaiiJe v. White, Maulo v. Herbert, 
Maule V. Green (1806), 60 J. P. 567 ; A.-G. v. Horner 
(No. 2), 11013] 2 Ch. 140 ; He New PariHh of Haigh with 
Aspiill, 11910] 1\ 143. 

1313. Scarcity in 1847.] — Semble : the ct. 

will take judicial cognisance of the well-known 
scarcity of money in 1847. — Tynte v. Hodge. 
Tynte V. Beavan (1804), 2 Hem. M. 287 ; 5 
New Bep. 104 ; 11 J.. T. 490 ; 13 W. K. 172 ; 71 
E. B. 474. 

1314. Value of commodities.] — Cts. cannot take 
notice of the value of a commodity. — Vinken- 
RTERNEr. Ehden (1098), as reported in 1 Ld. Baym. 
381 ; 91 E. B. 1151. 

./wwohi/toras' .‘-"Mentd. Rndd r. IMortoii (1602), 2 Salk. 501 ; 
Simpnoji r. Hurtopp (1744), VV^IIch, 512 ; HnlcliiiiH r. 
(’hainhers (1758), 1 Burr. 570 ; McCrctigh r. (Nix N 
Perd (1023), 02 J.. .1. K. B. 855. 

D. Business and Trade, 

1315. Ancient trade.] — Laurence r. 'fuRNOR 
(Hi23), Palm. 393; 81 E. B. 1139. 

1316. .] — ^Stafford’s Case (1028), Palm. 

528 ; 81 E. B. 1204. 

1317. Banking — Nature of bank post-blll.l — In an 

indictment for larceny, if the tiling st-oleti he 
described as a bank post-bill, & be not set out, 
the ct. cannot take judicial notice that it is a 
promissory note ; or that it is such an instrument 
as, under 2 Geo. 2, c. 25, may be the subject of, 
larceny, though it be described as made for tiie pay- 
ment of money.— B. v, Ohatid (1822), Buss. & By. 
488. 

1318. Stock Exchange — Course of business.] — 

The nature & incidents of the employment of a 
broker on the London Stock Exchange by a 
customer arc perfectly well known to the cts., & 
differ toto coelo from such a contract as was madti 
in the present case. The broker returns to the 
customer the actual price made & charges him 
commission. But a suggestion that it is in accord- 
ance with the customs & conditions of the liondon 
Stock Exchange for a broker to add on to the price 
a sum at his own discretion, varying with the price 
at which he has made the bargain, without com- 
municating the amount to Ms client, lias never, 
to my knowledge, been made in these cts., & 
woulci, in my opinion, be a gross libel on the London 
Stock Exchange (Fletcher Moulton, L.J.). — 
.Tohnson r. Kearley, [1908] 2 K. B. 514; 77 


PART III. SECT. 6, SUB-SECT. 7.- D. 

g. Duty of Hation master — To 
hum fire traih.]~lt is tho duty of a 
Htfttiou manager to burn Ore trails. Sc 
tho ot. can take judicial notice of the 
fact that it is his duty, — M a caulk v r. 
Bank ok Nkw south Walks (1803>. 
14 N. S. VV. L. R. 260 ; 0 N. S. VV. W. N. 
195.— AUS. 


h. Hotel — Place for sale of liquor.] 
— Proof that tho house In which liquor 
Wfis seized was kept as an hotel will 


not justify a search warrant on the 
information of one person, as it 
cannot be jiidioially noticed that an 
hotel is a place for tlio sale of liquor. — 
R. V. Salter (1856), 3 All. 321.— CAN. 

. rrr” T: — -l — cannot bo 

judicially noticed that an hotel is a 
place for selling liquors. — Stilkw v. 
Brewster (1859), N. B. Dig. 454.— 


1, “ TForw ” — r/«e4 in manufac- 


ture of spirits.] — q"hc ct. will not take 
judicial knowledge that a “ worm ” 
used ill tho manufacture of spirits? is 
generally known as “ a worm,’* since 
tlio same is not a matter of common 
knowledge. — R. v. Hqlales (1022), 70 
D. L. H. 851 ; 38 Can. Crlm. Gas. 414. 
—CAN. 

m. Trade, custom of hiring goods.] 
— Semble : the ct. will not take judicial 
notice of a trade custom of hiring goods 
unless the custom has in respwt of 
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Part III. — ^Modes op Proof and Wpiioht of Evidence. 


L. J. K. B. 904 ; 99 L. T. 500 ; 24 T. L. R. 729, 

0. A. 

Annotalions Aston v, Kelsey* [10131 3 K. B. 314 ; 

Blaker v. Hawes «Sc Brown (1013), 100 L. T. 320. Mentd. 
Platt V. Rowe & Mitchell (1000), 20 T. h. R. 40. 

1319. Dangers o£ particular trades.] — It requires 
no direct evidence to prove that a boy employed 
to ride a bicycle through London traffic runs the 
risk of injury by collision with other vehicles. 
The risk is inherent in the nature of the employ- 
ment, or, to put it in another way, if a collision 
occui*s, a causal relationship between the employ- 
ment & the collision can be properly inferred, & 
in default of further evidence, in my opinion, 
ought to be inferred by a judge of fact. Most 
employments have peculiar risks inherent in their 
nature. A person employed to break stones runs 
the risk of being injured by a flying splinter. A 
person employed to climb a ladder runs the risk 
of injury from a fall. In neither case would 
positive evidence be necessary to prove that the 
injury by accident arose out of the employment 
(Lord Parker op Waddington). — Dennis v. 
White (A. J.) & Co., [1917] A. C. 479 ; 80 L. J. 
K. B. 1074 ; 110 L. T. 774 ; 3.S T. L. K. 434 ; 
01 Sol. Jo. 558 ; 10 B. W. 0. C. 280, H. L. ; revsq., 
I1910J 2 K. B. 1, C. A. 

An7ioUtiions : — Mentd. Harden?. Gains (lOlG), 85 L. .1. K. B. 
HOC ; Inco v. Kolgate Education ComrnitUte, IIOIOJ 
2 K. B. 671 ; Kettle v. McKay & Hyland (1916), 85 
L. J. K. B. MOO ; Road v. Baker, [1016] 1 K. B. 027 ; 
Marsh v. Pope & Pearson (1917), 86 L. J. K. B. 1349 ; 
Allcock u. Rogers (1918), 87 L. J. K. B. 693 ; Arkell 
V. Gudgeon (1918), 87 E. J. K, B. 1104; Davidson %\ 
M'Hohb or Ofheer, 119i81 A. 0. 304 ; Kny vett v. Wilkinson 
(1918), 87 L. J. K. H. 722 ; Prophet v. Roberts (1918), 
120 Ij. T. 239 ; Armstrong, Whitworth v. Redford, 
(1920J A. C. 757; Simpson v. Bolsovcr Colliery Co. 
(1920), 13 B. W. C. C. 173; Byrne v. Campbell (1923), 
1C B. W. C. C. 355 ; Upton v. G. C. Ry., (1924J A. 0. 302. 

Post ofllce routine .] — See Libel &; Slander. 

E, In Time of IFar. 

1320. Prize Courts — Carriage of contraband.] — 

“ Jn considering this case, I am told, that I am 
to sot off without any prejudice against the parties, 
from anytliing tliat may have appeared in former 
cases ; that 1 am not to consider former circum- 
stances, but to suppose every case a true one, till 
the fraud is actually apparent. This is undoubted! y 
the duty in a general sense of all who are in a 
judicial situation ; but at the same time they arc 
not to slmt their eyes to what is gontirally passing 
in tlie world—to that obvious system of covering 
the property of the enemy, wliicii, as the war 
advances, grows notoriously mon^ artificial : 
higher prices are given for this secret & dishonour- 
able service, greater frauds become necessary ; 
old modes are exploded as fast as they are found 
ineffectual, & new expedients are devised to 
protect the unsound parts better from the view 
of the ct. Not to know these facts as matters of 
frequent & not unfamiliar occurrence, would be 
not to know the general natuie of the subject 
upon which the Ot. is to decide ; not to consider 
them at all, would not be to do justice (Sir 
W. Scott).' — The Rosalie & Betty (1800), 2 
Ch. Rob. 343 ; 1 Eng. Pr. Cas. 240 ; 105 E. R. 
J38. 

AiMwlaiions : — Refd. The Kim, The Alfred Nobel, The 
Bjomsterjne Bjornson, The Fridland, [1915] P. 216; 
The Sorfareren (1915), 85 L. J. P. 121. 

1321. — .] — In prize proceedings the ct. 

is not governed or limited by the strict rules of 
evidence which bind our municipal cts., as it 
has always been deemed right to recognise well- 


known facts wliich have come to light in other 
cases or as matters of public reputation ; but 
when any presumptions or inferences have to be 
considered any concealment or misdescription, 
or device calculated & intended by neutrals to 
deceive & to hamper belligerents in their undoubted 
rights of search for contraband, will pass heavily 
against those adopting such courses. — The Kim, The 
Ai.pred Nobel, The Bjornsterjne B.tornson, 
The Pijithand. [1015] P. 215 ; 85 L. J. P. 38 ; 113 
L. T. 1064 ; 32 T. L. R. 10 ; 60 Sol. Jo. 9, 26 ; 
13 Asp. M. Ji. 0. 178 ; on appeal^ .suh nom. The 
Kim (Part Oargo Ex) (1917), 116 li. T. 577, 
P. C. ; subsequent proceedings, sni) nom. The 
Alfred Nobel, The Bj()rnsterjne Bj(Uinson, 
The Fridland, [1918] P. 293. 

Antintalions : — Mentd. The Louisiana, Tlio Nordic, The 

Tomsk, The Joseph W. Fordney (1915), 32 T. L. R. 619 : 

The Sail Jose, Comota & Salerno (1916), 33 T. L. R. 12 ; 

The Balto, (19171 P. 79; The Derflllngcr, The Fbrde, 

The Loda, He American Meat l*acker.s' Agreement, He 

Certain Swedish Cojiper, (1919) I*. 261 *. Tl»e Noordam. 

11919] P. 57; The Ran, [1919] P. 317; Adelaide S.S. 

Co. V. R. (1922), 92 L. J. K. B. 102. 

1322. .] — A quantity of dried fruit 

was shipped on Swedish steamships in United 
States ports for carriage to a Swedish poi’t. Hie 
fruit was afterwards seized by tlie (irown on board 
the Swedisli v(‘ssels under the “ Reprisals ” 
Order on the ground tliat tiie goods were con- 
traband & destined ultimately for Oormany. 
Hie fruit wiis claimed by the Swedish Victualling 
Oommission i—Held : on the facts, the fruit 
belonged to the (commission, & was boyid fide 
intended for consumption in Sweden, iV, tliere- 
fore, the claim must be allowed. 

Hamburg was a great centre for tliis trade 
(dried fruit) before the war, &; it was well known 
to the ct. from other cases, ^ indeed was 
notorious, that individuals & firms in Sweden 
had been extensively engaged since the early 
period of the war in facilitating the transmission 
into Gerrnany of a large variety of food As other 
commodities of a contraband character, to their 
own great profit & the assistancje of tlie Gemian 
forces — & that notwithstanding or in spite of th(i 
prohibition of exportation. Tliis fact could not A 
would not be ignored by the ct. in the investigation 
of claims brought before it t'fc in the consideration 
of the kind of proof which should be fortli- 
coming in such cases (Evans, P.). — The Pacific 
& The San Francisco (1917), 33 T. L. R. 529. 

See, generally. Prize Law. 

1323. Modern methods of warfare.] - I think, 
however, that the cts. are entitled to take judicial 
notice of certain notorious facts which may be 
summarised thus : There are a larger number of 
German subjects in this country. This war is 
not being carried on by naval Ac military forces 
only. Reports, rumours, intrigues play a large 
part. Methods of communication with the enemy 
have been entirely altered Ac largely used. I need 
only refer to wireless telegraphy, signalling by 
lights, Ac the employment on a scale hitherto un- 
knoAvn of carrier pigeons. Spying has become the 
hall-mark of Gemian “ Kultur ” (Bailhactie, J.). 
— R. V, Vine Street Police Station (Super- 
intendent), Ex p, Liebmann, [1910] 1 K. B. 268 ; 
85 L. J. K. B. 210 ; 113 L. T. 971 ; 80 J. P. 
49 ; 32 T. L. R. 3 ; 25 Cox, 0. 0. 179, D. (h 
AnnoicUions : — ^Mentd. Schaflenlus r. Goldberg, [191 6 J 1 

K. B. 284 ; R. v. Knockaloo Carap Commandant, Ex p. 

Forman (1917), 87 L. J. K. B. 43 ; Stoeok v. Public 

Trustee, 11921] 2 Ch. 67. 


that class of goods been frequently ordinary creditors of the bailee may bo , Ahsioxek) (1909), 28 N. Z. L. R. 

proved In previous cases, & has been reasonably presumed to have known 875. — N.Z, 

so extensively acted upon that the of it. — C ampbell v. Buckman (Offi- 
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Sect, 5. — Judicial fKjiicc : Sitb-ficct. 7, /s'., F. d:0\: 
sub-sect. 8 , A.] 

1324. .J — The o1 lu;r facts are those notorious 

facts of whicli deft, contends a judge, in dealing 
with a case of this kind, ought to take judicial 
noticf*. They may be summarised thus : Germany 
has throughout the war used her civilian subjects 
in foreign countri(*H, A: ihey liave served her, in a 
way & to an extent hitherto unexampled. For 
instance, spying has lie^n almost univeisal. 
Kvery (Jennan sjiy is, of couise, an agent of the 
German (iovt-.. A: many (Jerman civilians in all 
grad(‘s of Hoci(‘ty liave acted as spies. Germany 
lias not. made wai* by her men in uniform alom^, 
but by all li(‘r subjects, wherever found, who were 
willing to }it‘lp her by doing such mischhd as each 
in his part i(!ular cirtrumstances was able to compass. 
Niew(;rth, as a manager of electrical works, was 
])eculiarly well abh; to construct an infernal 
macliin(\ British ships wei’e the special object of 
German spite, os witness the unrestricted sub- 
marine warfare, & no sin viiM^ c.ould he more welcomf‘ 
or more in at^cord with the German policy of 
frightfulness than that of blowing one up (Bati.- 
HAciiK, ,1.). — Ati.antio Mutual Insurance Co. 
r'. Kinc, (Bill)] 1 K. B. 307 ; S8 I.. J. K. B. 1001 ; 
120 L. T. 101 ; 35 T. B. B. 104 ; 11 Asp. M. B. C. 
430 ; 24 Corn. ('as. 107. 

F. Meaniraj of Words. 

1326. Local meaning.] — Stafford v. MacDon- 
NOGH (1021), Palm. 100 ; 81 E. IB 007 ; sub nom. 
Macduncoh V. Stafford, 2 Boll. Bep. 100, 180. 
Annoiniwn : — Consd. Kildare r. Fisli<‘r (1717), 1 Stra. 7J. 

1326. “ Beans ’’are “ pulse.”]-— Upon a statute 
which makes it capital to scit tire to a stack of 
jndse, it is suOichmt to state that tlu^ prisomu* set 
tire to a stack of beans. Tlie judges will take 
noticM* that bi^ans are pulse. - IB v. Woodward 
( 1831), 1 Mood. V. C. 323, C. V. K. 

O. Other Cases. 

1327. Assistant overseer— Duties & powers.] — 

''Phe ct/. will not take judicial notice of the duties 

pow(;rs of an assistant overseer. — B. v, N(3RTH 
Biding of Yorkshire JJ. (1837), (J Ad. &. El. 
803 ; 2 Nev. & P. K. B. 103 ; ]\’cv. P. M. C. 
313 ; Will. Woll. Ihw. 305 ; 0 B. J. M. C. 110; 

1 J. P. 100 ; 1 .lur. 404 ; 112 E. B. 330. 

JnnotniumH : — Consd. Wulsh v. Soiithworth (1851), C 

Exch. 1,50. Refd. H. V. WarvvifkKhiie JJ, (1837), 6 

All. & Kl. 873 ; R. r. Cninbridgt’Hliiiv J J., H. r. Shropshire 

JJ., K. r. (iloiieesterHhire JJ. (1838), 7 Ad. Ac El. 480. 

Mentd. B. V. Stainforth (1847 ), 3 New Sens. Cas. 53 ; H. 

r. Uye Borough JJ, (1804), 5 New Kep. IGl). 

1328. Assessor & collector of land tax — Whether | 
public annual ofllces — Poor Relief Act, 1691 (c. 11), 
s. 6.]— The ct. will take notice that the ofllces 
of assessor A: collector of the land tax & assessed 
taxes are “ public annual ” olTices, within the 
above Act. — B. v. Anderson (Inhabitants) 
(1840), 0 Q, B. 003 ; 2 New Sess. Cas. 470 ; 10 
B. J. M. C. 25 ; 8 L. T. O. 8. 135 ; 11 J. P. 55 ; 
10 Jur. 1055 ; 115 E. B. 1428. 

Amwtaiion tUtnid. B. r. Cdixby (1847), 2 New Seas. Cas. 

619. 

1329. That party suing a corporation -When 
incorporated by statute.] — A corpn., incorporated 
by Act of Parliament, was sued in their corporate 


name. Aiter verdict &- judgment in an inferior 
ct., the ct. took notice upon error, that the coi*pn. 
suing, & that named in the Act, were identical. — 
(Tiurch V. Imperial Gas, Bight Sc Coke Co. 
(1838), 0 Ad. Sc El. 840 ; 3 Nev. A: P. K. B. 35 ; 
1 Will. Woll. Sc H. 137 ; 7 L. J. Q. B. 118 ; 112 
E. B. 324. 

Annotaiions : — Mentd. Gibson v. East India (!o. (1839), 1 
Arn. 493 ; Ludlow Corpn. v. Charlton (1840), 6 M. & W. 
815 ; Arnold r. Poole Corpn. (1842), 2 Bowl. N. 8. 574 ; 
Fishmongers' Co. v. Robertson (1843), 6 Scott, N. R. 
5({ : Hall V. Swansea Corpn. (1844), 5 6. B. 52U ; Paine 
V. Strand Union (1846), 8 Q. B. 326 ; Cuarke v. Cuekfichl 
Union Grdns. (1852), Bail Ct. (’as, 81 ; Finlay v. Bristol & 
Exeter Ry. (1852), 7 Exch. 409 ; Henderson v. Australian 
Royal Mail Steam Navigation Co. (1855), 24 L. J. Q. B. 
322 ; Frond v. Dennett (1858), 4 C. B. N. S. 576 : Dyte 
V. .St, I'ancruK Board of Grdiis. (1872), 27 L. T. 342 ; 
Austin Bethnal Green Grdns. (1874), L. R. 9 C. P. 91 : 
Wells V. KingHton-upon-Hull Corpn, (1875), L. II. 10 
C. P. 402 ; Young v. Royal Ijcamington Spa Corpn. 
(1883), B Apji.Cas. 517 ; Lawford r. BUlericay R. C. (1903), 
72 L. J. K. B. 554. 

1330. — w^e know by a public Act 

that there is such a corpn. as the South Eastern 
By. Co. ... I think the ct. must intend that the 
South Eastern Co. is that mentioned in the Act, 
Sc no other ” (Maule, J.). — MacGregor v. Dover 
& Deal By. Co. (1852), 18 Q. B. 018 ; 7 By. A: 
Can. Cas. 227 ; 22 B. .T. Q. B. 09 ; 19 B. T. O. S. 
310 ; 17 Jur. 21 ; 1 18 E. B. 233, Ex. Ch. 

Annotaiions : — Mentd. Shrewsbury & Birnungham Ry. r, 

L. & N. W. Ry. (1853). 4 De G. M. & G. 115; South 
Yorkshire l(y. & River Duu Co. v. G. N. Ry. (1853), 9 
Exch. 55 ; Bostoek v. Nortli StalTordshire By. (1855), 

4 E. At. B. 798 : Eastern (’’ouuties Ry. w Ilawkes (1855), 

5 H. L. Cas. 331 ; Norwich Corpn. v. Norfolk Ry. (1855), 
4 E. & B. 397 : Bateman v. Ashton-under-Jiyiio Corpn. 
(1858), 3 H. Ac N. 323 ; 'J'aylor v. Chichester Ac JMidhurst 
Ry. (1867), L. R. 2 Exch. 356; Riche v. Ashbury Ry. 
Carriage Ac Iron Co, (1874 ), 43 L. J. Ex. 177. 

1331. Railway company — Necessity for Parlia- 
mentary authority.] — Tlui ct. will take notice that 
the purpos(‘s of a "railway [establislied under Act 
of Parliament] though not all spocilied in the 
pleading recpiir(‘ the authority of Parliament for 
their being carried into execution. — B awton r, 
Hickman (1840), 9 Q. B. 503 ; 4 By. Sc Can. Cas. 
330 ; 10 B. J. Q. B. 20 ; 7 L. T. O. S. 430 ; 10 
Jur. ,543 ; 115 E. B. 1390. 

Annotations: — ^Mentd. Van Boven’s Case (184 6\ 0 Q, B. 
669; Muttyloll Seal v. Dent (1853), 5 Moo. 1ml. App. 328. 

1332. Payment of dividends.] — The ct. 

will not dispense with evidence that a railway co. 
has, for the last ten years, paid a dividend on its 
ordinary stock, whatever the common knowledge 
as to the fact may be . — Fe Byron’s (Jharity 
( 1883), 23 Ch. I). 171 ; 18 B. T. 515 ; 31 W. B. 517. 
Annotation : — Mentd. E’-r p. Castle Bytham, Exp. Mid. Ry., 

11895] 1 Ch. 348. 

1333. University of Oxford — Purposes of.]— The 
ct. takes judicial notice that the University of 
Oxford is a national institution, the purposes of 
which are the advancement of religion A: learning. 
— Oxford Bate (1857), 8 E. kSc B. 184 ; 27 
L. J. M. C. 33 ; 3 Jur. N. S. 1249 ; 120 E. B. 08 ; 
sub nom. B. v. Oxford University (Vice-Chan- 
cellor), 29 B. T. O. S. 343 ; 21 J. P. 644 ; 5 
W. B. 872* 

Annotations : — Mentd. R. v. Stewart (1857), 8 E. & B. 360 ; 
North Manchester Overseers i*. Winstanlev, [1908] 1 
K. B, 835. 

1334. Duties of gamekeeper — Not to kill foxes.] 

— The ct. will not take judicial notice that it is 
the duty of a gamekeeper not to kill foxes. — 


PART III. SECT. 6, SUB-SECT. 7.-F. 

n. “ w46ou<.”J— - Berli.v Maciiink 
Works v. Randolph Ac Baker (1917), 
45 N. B. R. 201.— CAN. 

PART III. SECT. 5, SUB-SECT. 7.— G. 

0 . Dotninion census.] — Judicial 
notice will be taken of a Dominion 


census. — R. v. Rhamat Ali (No. 2) 
(1910), 15 B. C. R. 175.— CAN. 

p. Toictis not thickly populated .] — 
Thei*e was no evidence to show when 
the town was incorporated nor the 
present number of its inhabitants ; — 
Held : the ct. could not take Judicial 
notice of these matters, but could take 


notice at the general condition of the 
province, Ac the towns generally were 
not thickly populated. — Williams r . 
North Baitleford (1911), 16 W. L. R. 
301 ; 4 Sask. L. R. 75.— CAN. 

Q. Scotch whisky — Intoxicating 
liquor .] — The et. will take judioiul 
notice that Scotch whisky i.s an in- 
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Foulgpjr V. Newcomb (1867), L. K. 2 Exch. 327 ; 
36 L. J. Ex. 169 ; 16 L. T. 595 ; 31 J. P. 503 ; 15 
W. K. 1181. 

AnnoUMons : — ^Be!d. Miller i\ David (1874), 30 L. T. 58. 

Mentd. Jones v. Jones, 11916] 2 A. C. 481. 

1335. Rabbit coursing — Whether nuisance.] — 
An owTicr let his field for the holding of rabbit 
coursing matches on Sundays &. Wednesdays. 
The holding of the meetings was a nuisance to the 
adjoining owner : — Held : the fact that the rabbit 
coursing was an inevitable nuisance was a fact 
which ought to have been pleaded, & the ct. could 
not take judicial notice of such a fact, but it 
must be proved by evidence. — Ayers p. Hanson, 
Stanley & Prince (1912), 56 Sol. Jo. 735. 

1336. Impossibility of telling fortunes by stars.] 
— Ax)plt. wtis convicted under Vaj^ancy Act-, 
1821 (c. 83), s. 4, which makes x)unishable as a 
rogue iSo vagabond “ tiV(*ry i)erson pretending or 
i)rofessiug to ttll fortunes ... to deceive & impose 
on any of His JMajesty’s subji^cts.” He had 
published advertisements in various newspapci*s 
offering to cast nativities, give y(\arly advice 
answer astrological questions. A detective wrote 
to him & received from him a circular setting 
forth applt ’s -views of ast rology as a science, 
stating that by the positions of the planets in 
the nativity & their aspects to each other he was 
able to tell any appet.’s fortune in the various 
events of life in re.turn for certain reinuncu’ation. 
He never actually told anything t-o the detective, 
A; there was no evidcuice to show whether or not 
lie believed in the trutli of his jirofessions : — Held : 
on this evidence applt. was rightly convicted. 

In this case rea ipHd lo(piitiir. It is absurd to 
suggest that this man could have believed in 
his ability to predict the fortunes of another by 
knowing the hour <k place of his birth & the aspect 
of tlie stars at such time. AVe do not live in times 
when any sane man believes in such a power 
(Denman, J.). — Penny r. Hanson (1887), 18 
Q. B. 1). 478 ; 56 L. 1. M. C. 41 ; 56 L. T. 235 ; 
35 W. B. 379 ; 3 T. 1.. It. 409 ; 16 Cox, C. C. 173, 
J). V. 

Aunofdtions : — Consd. jn'wis r. Fornior (1887), 18 Q. IL D. 

532. Distd. DaviH v. C^uiTy, [1918] 1 K. B. 109. 

1337. Wesleyan Methodist minister — Whether 
“office within Municipal Corporation Act, i882 
(c. 50), s. 33.] — The name of applt. was on Division 
3 of the overseers’ list as entitled U) be enrolled 
as a burg(;ss in respt^ct of the occnr)ati()n of a 
dwell in g-hous(^ ; but he was objected to on the 
ground of short occupation. During the qualify- 
ing year apxdt., a Wesleyan Methodist minister, 
was a|)p()intt‘d to a circuit by the Conference of the 
connection, A, thereupon, entered upon the occupa- 
t ion f>f the dwelling-house, in question, which was 
tli<^ manse provided for the accommodation of one 
ot the ministers of the circuit for the time being, 
Tlie mans(' was vested in trustees, but the deeds 
<a*eating the trust were not jiroduced at the 
BegLstratioii Ct., A applt. ’s name was struck 
off the list. Subsequently, however, (Tipies of 
the deeds wore shown to the revising barrister, 
wdio, at the request of the solrs. for applt., annexed 
such copies to the case stated by him for the ct,, the 
soli's, undertaking to iiroduce the originals if 
required :—Held : (1) the revising barrister could 
only decide on the evidence before him at the 


hearing, & on appeal from his decision the ct. 
could only consider whether his decision was right 
on such evidence ; (2) there was no evidence 

before the revising barrister to show that the 
position of applt. was an “ office ” within the above 
Act, & neither the revising barrister nor the ct. 
could take judicial notice that the position of a 
Wesleyan Methodist minister was an “office” 
the revising barrister was, therefore, right in 
removing applt. ’s name, from the list. — Williams 
v. Blakeley (1902), 88 L. T. 231 ; 07 J. P. 11 ; 
51 W. R. 127 ; 47 Sol. .To. 51 ; 1 L. G. R. 69 ; 
1 Smith, Reg. Cas. 304, D. C. 

1338. Standard of life among working population 
of district — Of county court judge.] — Peart 
V. Bolckow, Vaughan & Co., Ltd., Young v, 
Londonderry CkmLiERiEs, JyrD. (No. 1) (1921), 
69 Sol. ,To. 123, 0. A. 


Sub-sect. 8. -Official Seals and 
Signatures. 

A, Seals, 

1339. The Great Seal.] —Lane’s Case (1588), 2 
Co. Rep. 16 b ; 76 E. R. 423 ; sub noni. Smith 
tSc Lane’s Case, 1 Leon. 170. 

Aiinotatinns : — Reid. Moimsoii r. Bourn (1639), (Vo. CJar. 
527. Mentd. Kemp Barnard (1638), Cro. Cuv. 513 ; 
Field V. Boethaby (1658), 2 Sid. 137 ; Jtandall v. llidflhi 
(1673), Freom. K. B. 315; Sliaftosbiiry’s UaHo (1677), 
1 :Mod. Rep. 144 ; Bankera’ (.Use (1695), Skin. 601 ; 
Hayward r. Kinsey (1701), 12 Mod. Rep. 568 ; Doe d. 
Buidulph V. Foole (1848), 11 Q. B. 713; Cobbett r. 
Hudson (1849), 13 Q. B. 497. 

1340. Seal of Exchequer.] — Lane’s Case (1588), 
2 Co. Rep. 16 b; 70 E. R. 423 ; sub norn. Smith 

Lane’s Case, 1 Iajou. 170> 

AnnoiatioriH : -Reid. Kemp r. Barnard (1638), (Jro. Car. 
51. i ; Monnson v. Bourn (1639), (Vo. (Jar. 527. Ment(l. 
Field i\ Boetbaby (1658), 2 Sid. 137 ; Randall r. R,lddl<’i 
(1673), Freeiu. K. B. 345 ; Shafleabury'a (Jaae (1677), 
1 Mod, Rep. 141: Bankers’ (Jase (16951, Skin. 601; 
Hayward r. JCinsi'y (1701), 12 Mod. Rej). 568; Doe d. 
Blddnlph r. I’oole (1818), 11 Q. B. 713; Cobbett r. 
Hudson (1849), 13 Q. B. 497. 

1311. -— .] — An exemidiiication (ff a record 
of the Ct. of Exch., under the seal of tJiat ct., 
is admissible evidence. — Tdoker v. Beauforp 
(Duke) (1757), 1 Burr. 146 ; Say. 297 ; 97 E. U. 
238. 

AnnoialionH : — Reid. R. v. Eriawoll (1790), 3 Term R('p. 
707 ; Doe d. William IV. v. Roberta (1844 ), 13 M. & W. 
520. Mentd. Norwieh v. Berry (1769), 4 Burr. 2277 : 
Brisco V. Lomax (1838), 8 Ad. & El. 198; Neill v, Diwon- 
aliire (1882), H App. Caa. 135; Blandy -Jenkins v. Dun- 
raven (1898), 92 J. P. 667. 

1342. Privy seal.) —Lane’s Case (1588), 2 Co. 
Rep. 10 b ; 76 E. R. 423 ; sub jioni. Smith Si 
Lane’s Case, 1 Leon. 170. 

Annotations : — -Reid. Moun.aon r. Bourn (1639), (Vo. Gar. 
527. Mentd. Komi> v. Barnard (1638), Oo. (Jar. 513 ; 
Field V. Boetbaby (1658), 2 Sid. 137 ; Randall v. Riddle 
(1673), Froem. K. B. 345; Siuifteabnry’a Gttao (1677 ), 

1 Mod. Rep. Ml: Bankera’ Gaao (1695), Skin. 601 : 
Hayward v. Klnaey (1701), 12 Mod. Rep. 568; Doo d. 
Biddiilph V. Poole (J818), 11 q. B. 713; Cobbett r, 
Hudson G849), 13 Q. B. 497. 

1343. Privy Signet.] —Lane’s Case (1588), 2 
Co. Rep 16 b ; 76 E. R. 423 ; sub nom. Smith Si 
Lane’s Case, 1 Leon. 170. 

Annolaiiovs .•—Reid. Mouiiaon v. Bourn (1639), Cro. Car, 
527. Mentd. Kemp r. Barnard (1638), Cro. Car. 513; 
Fl-Od V. Boetbaby (1658), 2 Sid. 137 ; Randall v. Riddle 
(1673), Froem. K. B. 345 ; Shafteabury’s Case (1677), 


toxicating liquor.— ISI cPiiersov 
Morkison (1915), 32 VV. L. R. 385 ; 9 
W. W. R. 164 ; 25 Con. CVim. Cas. 60. 

-CAN. 

r. Working of telephone system.] 
— Thect. will take judicial noticeof tbe 
working of a telephono aystem with 
which it ia famUiar.— F idelity Oil & 


Gas (;o. V. Jaxse Drilli.nuj Co. (1916), 
;M VV. L. R. 370 ; 10 W. W. R. 533 ; 9 
Alta. L. R. 430.— CAN. 

s. Rule of the — OsnouxE r. 

Landis (1916), 34 W. L. 11. 118; 10 
W. W. R. 226.— CAN. 

t. Facts of public history.] — 
AAIUALAM 1‘AIvlvIYA Udayan V. Bartlk 


(1913), I. L. R. 36 Mad. 418.— IND. 

a. Dangerous work — J'o oil ma- 
rhinery.\~Y\\c ct. will not take 
judicial notice tnat it l.s a dangrorous 
work to oil luachlnory. — .S myly" v. 
GLAsaovv tfc Londonderry Steam 
Packet (Jo. (1868). 16 VV. R. 4 83.— 
IR. 
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Evidence. 


Sect. 5 .- — Judicial notice: Sub-sect. 8, A. & B,] 

1 Mod. Rep. 144 ; BankorB’ Case (1695), Skin, 601 ; Hay- 
ward tj. Kinsey (1701), 12 Mod. Hep. 56H ; Doe d. Blddulph 

V l oolo (1848), 11 Q. B. 713; Cobbctt v. Hudson 

(1849), 19 Q. B. 497. 

1344. Seal of Brecknock — Created by statute.] — 

Olive v. Gwin (1658), Hard. 118; 2 Sid. 145; 
145 K. K. 409. 

1345. Court of Admiralty.] — The exemplification 
of a sentence in the Admlty. is conclusive evidence 
of llie point d(‘(’id('d by tin? sentence. — G reen v. 
Waller (1702), 2 Ld. Kaym. 801 ; 92 E. R. 90. 
Aniiotaiions : — Mentd. JielJew v. Aylmer (1719), 1 Stra. 188 ; 

Jleurlques v, Dutch West India C)o. (1729), 2 8tra. 807 ; 

Lothian v. Henderson (1809), 3 Bos. & 1\ 499. 

1346. Insolvent Debtors* Court.] If a document 
le pioduced under 7 Geo. 4, c. 57, s. 70, with a 
H(‘al xiurporting io l)e tlie seal of the Insolvent 
lJebt(ns’ Ct., it is not necessary to prove that the 
seal is acluallv tlui seal of tlie Ct. — D oe d. Duncan 

Edwards ( 1 839), 9 Ad. & El. 554 ; 1 Per. & Dav. 
408 ; 2 Will. Woll. & II. 12 ; 8 L. J. Q. H. 98 ; 3 
,lur. 41 ; 112 E. R. 1322. 

1347. Mayor’s Court, London.] - A judge at nisi 
prius will take judicial notice of the cust/om of 
foreign attachment, & of tlie seal affixed to 
procoihlings in the Mayor’s Ct., Ijondon. — Jeffs 
V. Day (1805), 12 L. T. 8.52, N. P. 

1348. City of London.] — The common seal of the 
City proves title in ejectment. — D oe d. Wood- 
mass V. Mahon (1793), 1 Esp. 53, N. P. 

1S49. Bank of England.] — Ejectment being 
lirought on two demises, a verdict being taken 
for pltf. on on(‘, & for deft, on the other, leave 
being reserved to pltf. to move to entiT a verdict 
for him on the second demise, lie is' not precluded 
from doing so by liis liaving obtained early 
execution on t he verdict on the first demise, & 
possession liaving been taken under it. To an 
indenture of feoltnu'nt by the Bank of England, 
the seal of the bank was alllxed by a paper watered 
to the indentuie, on whicJi paper was written, 
“ Sealed by ordcu' of the <;t. of directoi's of the 
Governor A- (k). of the? Hank of England, Dec. 12, 
1833. ,1., Secret>ary ” : — Held: J. was not an 

attesting witness, k> the. execution of the ftnilTment 
might be proved by the seal, without calling J. — 
Doe d. Hank of Enoland v. Chambers (1830), 4 
Ad. & 101, 410 ; 0 Nev. M, K. B. 539 ; 1 liar. 
^ W. 749 ; 5 D. J. K. B. 12,3 ; 111 E. R. 841. 
Ainu>iuii(>n ; -Expld. DclTcll r. White (1866), L. R. 2 C. I\ 

144. 

1350. Notarial seal — Foreign notary.] — A 

notarial protest under seal is no evidence that a 
foreign bill of exchange has been jnvseiited for 
payment in England.- Ciiesmer v. Noyes (1815), 
4 (kiinp. 129, N. P. 

1351. .] — The notfU'ial certificate 

seal verified by the British consul, whose hand- 
writing is sworn ki, of the execution of a power of 
attorney, execukMi in America to a pereon in 
London, to receive money here for the party 
abroad, is not evidence in a ct. of law of the due 
execution of tlie instrument, without the affidavit 
of the subscribing witness . — Ex p. Church (1822), 
1 Dow. & By. K. B. 324. 

1362. .] — Where an affida\dt is sworn 

before a notary public of a foreign country not 
under the dominion of the Queen, the signature of 
the notary must be verified before the affidavit 
can be filed, \inles8 by consent ; & the ct. cannot 
take judicial cognisance of the notarial seal alone 
as a sufficient verification . — Re Earl’s Trust 
(1868), 4 K. & J. 300 ; 70 E. R. 120, L. J.T. 

Avn4)taHon : — ^N.F. OolT's Estate, Hiddal r. Nicholson 

(1866), 14 L, T. 727. 


1353. English notary — Protest of foreign 

bill.] — Ohesmeb V. Noyes, No. 1350, ante. 

1354. Ck)lonlal notary.] — A petition was 

made by A., resident in a British colony, that a 
sum of money might be paid to his agent appointed 
by his power of attorney. A power of attorney 
to that effect was executed by A. in the presence 
of a notary public resident in the colony, who 
certified such signature by his official seal : — Held : 
such authority was sufficient under 15 & IG Viet, 
c. 8G, 8 . 22. — Armstrong v. Stockham (1854), 3 
Eq. Rep. 130 ; 24 L. J. Ch. 17G. 

Annotation : — Folld. Re Goff’s Estate, Siddal v. NicholsoD 

(1866), 14 L. T. 727. 

1365. .] — By the French Law pre- 

vailing in Lower Canada a certificate of a notary 
I)ubUc in the Province of Ixiwer Canada is sufficient 
evidence in the cts. of that Province of the due 
execution of the instrument referred to in the 
certificate, & identity of the parties thereto , 
but the cei’tificate of a notary public in Upper 
Canada, where the English I^aw prevails, will not 
be received in the cts. in Lower Canada per sc 
as proof of duo execution of an instrument, or of 
the identity of the parties ; such fact must bo 
e.stablished by evidence, as required by English 
Law. In a petitory action brought in the Superior 
Ct. in Lower Canada to recover land in that Pro- 
vince, the material evidence of title of pltf. con- 
sisted of a deed of sale by a devisee, whose husband’s 
Clmstian name, as it was alleged, was wrongly 
described in the will of testator. The deed of sale 
was executed under a power of attorney, & the 
only evidence of the identity of the jiartics was the 
certificate of a notary in Upper Canada that such 
power was executed before him by th(^ devisee & 
her husband. The cts. in Lower (’anada refused 
to give cft’ect to the certificates in the absence of 
proof of identity of tlie parties named therein, & 
dismissed pltf.’s action. On appeal to the .Indicia 1 
Committee : — Held : this decision would be 
affirmed on tlie ground, of the absence of evidence 
of identity of the parties executing the power of 
attorney, as being those described in the will of 
testator, &, the same weight of evidence in a ct. 
governed by the I^w of France could not be given 
t-o the certificate of an English notary public 
as to a certificate of a French notary public. - 
Nye Macdonald (1870), L. R. 3 P. C. 331 ; 7 
Moo. P. C. (k N. S. 131 ; 39 L. J. P. C. 31 ; 23 
L. T. 220 ; 18 W. R. 1075 ; 17 E. R. 52, l\ C. 

1356. .] — The execution of a release 

was attested by a notary in a colony. There was 
no evidence that the at testation was for the purfioso 
of using the deed in ct. : — Held : iKwertheless, it 
was a document to be used in ct. within 15 & IG 
Viet. c. 8G, s. 22, & the ct. would take judicial 
notice of the notary’s seal & signature. — B rooke 
V. Brooke (1881), 17 Uh. D. 833; 50 L. J. Uh. 
528 ; 44 L. T. 512 ; 30 W. R. 45. 

Anneiaiion : — Consd. Rc Davies, Davies v. Atldnson, [19U9J 

W. N. 212. 

1357. .] — Re Davies, Davies v . 

Atkinson, [1909] W. N. 212. 

1358. Channel Islands.] — An affidavit was 

sworn before magistrate, Jersey, & verified by 
notai'ial certificate & seal : — Held : it was sufficient 
without any affidavit sworn in this ct. — Cole v, 
Sherard (1855), 11 Exch. 482 ; 25 L. J. Ex. 59 ; 
20 L. T. O. S. 138 ; 4 W. R. 120 ; 150 E. R. 920. 

Wafer seals, Great & Privy.] — See Crown Office 
Act, 1877 (c. 41), 8 . 4. 

Seals, Great & Privy, of Duchy of Cornwall.] — 

Sec Duchy of Cornwall Management Act, 1803 
(c. 49). s. 2. 
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Air Council.] — See Air Force Constitution Act, 
1917 (c, 51), s. 10. 

Bankruptcy courts’ judges & registrars.] — See 

Bkpey. Act, 188.S (c. 52), s. 142. 

Board ot Education.] — See Board of Education 
Act, 1890 (c. 33), s. 7. 

Central Ofllce ot Royal Court of Justice.] — See 
U , S, C., Ord. 61, IT. 6, 7. 

County Courts.] — See County Courts Act, 1888 
(c. 43), s. 180. 

Court of Vice Warden of the Stannaries.] — See 

Stannaries Act, 1836 (c. 106), s. 19. 

District registries.] — See Jud. Act, 1873 (c. 66), 
8. 61. 

Divorce Court.] — See Matrimonial Causes Act, 
1857 (c. 85), s. 13. 

Enrolment Office In Chancery.] — See Petty Baj; 
Act, 1819 (c. 100). 

Local Government Board.] — See Local Govern- 
ment Board Act, 1871 (c 70), s 5. 

Minister of Labour.] — See New Ministries & 
Secretaries Act, 1916 (c. 68), s. 11. 

Minister of Pensions.] — jSec Ministry of Pensions 
Act, 1916 (c. 65), s. 6. 

Patent Office.] — See Patents & Designs Act, 1007 
(c. 29), s. 64. 

Probate Court.] — See Court of Probate Act, 
1857 (c. 77), s. 22. 

Record Office.] — See Public Record Office Act, 
1838 (c. 94), s. 11. 

Treasury Solicitor.] — See Treasury Solicitor Act, 
1876 (c. 18), s. 1. 

Persons authorised to administer oaths.] — Sec 

Commissioners for Oaths Act, 1889 (c. 10), ss. 3, 6 ; 
Commissioners for Oaths Act, 1891 (c. 50), s. 2. 

B. Sujnatures. 

See Evidence Act, 1815 (c. 113), s. 2. 

1359. Stamp on copy of judge’s order.]— The 
stamp upon the copy of a judge’s order, being 
merely the mark of the judge’s clerk, will not be 
judicially noticed by the ct. — B arrpitt Navioa- 
'j’lON Co. OF Proprietors v. Shower (1810), 8 
Dowl. 173 ; 9 L. J. Ex. 145. 

1360. Commissioner for oaths in colony.] — An 
affidavit sworn in a colony before an officer 
describing himself as “ a comr . for taking affidavits ’ ’ 
is receivable, whether sworn antecedently to the 
act or not, on the ground that the ct. is to take 


judicial notice of the signature of any person 
lawfully authorised to administer oaths. — A non. 
(1853), 1 W. R. 186. 

1361. Of judge stamped on order.] — When an 
order purporting to be made by a judge at 
chambers, & bearing the signature of the judge 
impressed by a stamp, in the usual way, trans- 
ferring a cause from the Superior Ot. to the county 
ct., is served on the judge of the county ct., he is 
bound to obey the order, & he cannot inquire 
into the circumstances under which it was made. — 
Blades v. Lawrence (1874), L. R. 9 Q. B, 374 ; 
43 L. .1. Q. B. 133 ; 30 L. T. 378 ; 22 W. R. 6 13. 
AiDiotaiiom Refd. R. r. Mcllor, fl9H] 2 K. B, ,088. 
Mentd. Howard v. Graves (188.0), 1 T. L, R. 515 ; Kutnor 
V. Phillips, [1891] 2 Q. B. 2G7 ; De Beauvais v. Green 
(1906), 22 T. L. R. 816. 


1362. Of Public Prosecutor.] — Without laying 
<l()wn any general rule as to how the consent, 
required by Prevention of Grime Act, 1908 (c. 59), 
s. 10 (1), of the Director of Public Prosecutions 
to a charge of being a habitual criminal being 
inserted in an indictment ought to bo proved, it 
will be sufficient if some person who has been in 
corr(‘spondencc with the Public Prosecutor is 
called to say that he received the document con- 
taining the consent in the ordinary course of 
correspondence &; believes it to be signed by the 
Director of Public Prosecutions, but it is not 
necessary to call a witness who has seen him 
write.— R. v. Turner, [19101 1 K. B. 316; 79 
L. ,T. K. B. 176 ; 102 L. T. 367 ; 26 T. L. R. 112 ; 
22 Cox, 0. 0. 310 ; 3 Or. App. Rep. 103 ; sub novi, 
R. V, Turner, R. v. Waller, 74 J. P. 81 ; 51 
Sol. Jo. 164, 0. 0. A. 


JamiWie/is .— Reid. R. r. Waller, [19101 1 K. B. 364 ; R. 
V. Harris, [1922] 2 K. B. 543. Mentd. R. v. Johnson 
(1909), 3 Cr. App. Rep. 168; R. v. Condon (1910), 4 
Cr. App. Rep. 109 ; R. v. Fawcett (1910), 74 ,1. l\ 444 ; R. 
V. Marshall (1910), 74 J. P. 381 ; R. v. Moran (1910), 5 
Cr. App. Rep. 219 ; R. v. Walker (1910), 27 T. L. R. 51 ; 
Browne v. Black, [1911] 1 K. B. 975; R. v. Summers 
(1914), 10 Cr. App. Rep. 11 ; H. v. Coney (1923), 92 
L. J. K. B. 915 ; R. v. Dean (1924), 1.8 (Jr. App. Rep. 21. 

1363. .j~-R. Watj.er, [1910] 1 K. B. 

36to 79 L. .J. K. B. 181 ; 102 Jv. T. 400; 26 
T. L. R. 142 ; 22 Cox, (4 il 319 ; 3 Cr. App. Rep. 


213 ; suh norn. R. v. Turner, R. v. WAU.Eit, 
74 J. P. 81 ; 54 Sol. .to. 161, C. C. A. 

Annoiationsi : — -Refd. R. v. Batess (1911), 80 L. J. TC. li. 507 : 
R. V. Westwood (1913), 8 Cr. App. Rep. 273 : R. r. 
Metz (1915), 84 L. J. K. B. 1462. Mentd. R. v, Rowland 
(1909), 3 Cr. App. Rep. 277 ; K. v. Baggott (1910), 74 


PART III. SECT. 6, SUB-SECT. 8. - B. 

b. Nnn South Wales officials — 
lJuder Federal Council Act, 1886.] - 
'i'be above Act enabling the ct. to take 
judicial notice of signatures of certain 
ollicials therein iiiontioncd, does not 
apply to officials iii the colony of New 
South Wales, &: does not enable the ct. 
to receive in evidence certified copies 
of documents signed by such officials 
on their mere production. — P ictu- 
KEHQUK ATLAH (JO., LtD. V. SEAHJ.E 
(1892), 18 V. L. R. 633.— AUS. 

c. Deputy Reyistrar - Oeneral. ] — 
The ct. cannot take judicial notice of 
the sigiiatui'e of the Deputy Registrar- 
General & an iiidorsenient made by 
him on the back of a stock mtgo. of the 
receipt of a memorial of the document 
is no evidence of registration without 
proof of the signature. — S uthkrlani) 
V. Cooley (1898), 24 V. L. R. 410.— 
AUS. 

d. Foreign consul in foreign 
country .] — Le Leuno Shi v. liO Li.m 
Ykuk (1912), 7 Hong Kong L. R. 
66.— HONG KONG. 

e. Of Minister of Crown.] — A ct. 
will judicially notice a signature imr- 
porting to be that of a Minister of the 
Crown. — H olland r. JoNi^a (1917), 


2,3 C. L. It. 1 19. -AUS. 

f. JMinister of Defence or Ationay- 
Ceneral.] ~ By War Prccaution.s Act it 
is enacted that no offence against the 
Act shall bo prosecuUul summarily 
without the written censont of the 
A.-G. or Minister of Defence or a person 
authorised in w'rltiiig by either of them. 
4’hc information bore on its margin 
the words “ I consent to this prose- 
cution. G. F. P.'’ '.—Held : os t he 

iroper conclusion from the document 
tseit was that the slguaturo ivas 
appended as uii official act. it was to 
be regarded as an official signature, & 
therefore Evidence Act, 1905, s. 4 (a), 
which requires judicial notice to bo 
taken of certain official signatures, 
auplied.- -Holland r. Jo.nkh, [1917] 
V7 L. R. 392.— AUS. 

g. Signature, of person lutt regis- 
trar.] — The ct. cannot take judicial 
notice that the person who signs a 
certificate of registry, for a licence to 
sell the real estate, the latter indorsed 
upon a deed, wa.s not the registrar at 

I the time the deed w’as recordeii, & in i 
the absence of any such proof, it must 
bo presumed that the regi.strar rightly 
certiHerl.- -Doe d. J{,')IUN'.so v r. (’has- 
SKY (1867), 1 Han. 50. CAN. 


h. Registrar of College of Phy- 
sicians Surgeons, Saskatchewan.]— 
Pltf. had sufficiently proved his status 
as a registered medical practitioner by 
the producd.ion of a cerUlleato under 
the hand of the registrar of the College 
of Physicians & Surgeons of Saskatche- 
wan, which expressly stated that ho 
was registered, & by the produotlon by 
tbo registrar of the de facUy register of 
the college, upon which pltf.^s name 
appeared, although the register was 
open to some objection as not having 
been formally accepted by the (Jolloge 
Counoil. — Sand WITH e. Cowdek & 
Garkiooh (1911), 17 W. L. R. 1 ; 4 
Sask. L. R. 12.— CAN. 

k. Signature of Master in Chan- 
cery —To affidaoit.] — A verification, In 
Irolanrl, of the signature of a Master 
in the English Ct. of Ch., to an affidavit 
made before him to the execution of a 
power of attorney : — Held : sufficient, 
without the production of an affidavit 
here, bv some person who had seen the 
affidavit sworn before such master. — 
Knox v. Knox (1835), 3 Ir. L. Roe. 
N. S. 185.— IR. 

l, Signature of Secretary of State.] — 
Stevenson v, Rouer, [1915] S. C. (J). 
2 1 . -SCOT. 
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Evidenck. 


Sect, 5 . — Judicial notice : Subdued. 8, B, Sect. C: 

Sub-8€ct8. 1 2.] 

J. 1*. 213 ; R. V. Condon (1910), 4 Cr. App. Rep. 109 ; K. 

<?. Marwhall (1910), 74 J, 1>. 3ai ; R. v. Everltt (1911), 

0 Cr. App. liep. 207. 

1364. Of Attorney - General.] — The old praciiee 
was that the A.-U.’s clerk went down to the 
assizes to prove his signature to the liat. The 
consent of the A.-G. was never taken for granted 
but I do not say that it is now necessary on every 
occasion t/O give fonnal proof of the A.-G.’s 
signature (Loud Ai.vejistonk, O.J.). — It. v. Bates, 
llhllj 1 K. B. ; 80 L. J. K. B. 507 ; 104 
J.. T. 088 ; 75 J. P. 271 ; 27 T. L. R. 314 ; 55 
8ol. Jo. 410 ; 22 Cox, C. C. 459 ; 0 Cr. App. Rep. 
153, C. C. A. 

Atm^jtaium Refd. R. Mrtz (1915), «1 L. J. K. B. 1402. 

Sec, aim. Nos. 1350-1358, anie. 


Sect. 0. PRESUMPTIONS. 

Sub-sect. 1. — In Cenkuat.. 

1365. Nature of presumptions.]— The re are pre- 
sumptions of several sorts, some are violent, 
some probable : A violent presumption that such 
a man heit h done such a fact must be when a fact 
is done cV- no other can b(i thought of to have don(3 
it ; as if a man b(i killed in a roe^m & another man 
comes out of the room with a bloody sword in 
his hand ite nobody edse was in the room. Here is 
a ydain fact done, & though nobedy can sw<‘ar they 
saw this nuiri do the fact, that he killed him, yet 
fi'om this (evidence thei’e is a very strong x>roof. 

. . . But a probable pr(‘sumi)tion aloiui is no 
proof to rely upon ; wheri^ indeed there is some 
proof of witn(isses positivti the presumption 
is pn:)bable that is add(‘d thereto, it may be a 
good fortifying (3vid(‘nce, but it signilies very 
little of itself for a foundation (lloi/r, C.J.). — 
Bath Mountaouk’s (Use (10tl3), as reported in 
3 Cas. in ('h. 55, 90 ; 22 K. R. 903, 988. 

^inuoiniiom — Mentd. v. Fuulklaiid (1G97), 3 in 

(’ll. 129 ; RlKKott r. Rouriee (171o), I ( ;om. 250 ; liagot 

V. Ought oil (1729), Eort(\M. Rfp. 332 ; Fitzgerald v. 

FaiieoiiherK-e (17 31), Fitz-O. 207 ; llervey r. llervey 

(1739). 1 Atk. .501 ; Beiiiiet v. Vadc (1742), 2 Atk. 324 ; 

Middleton i?. ITj'or (1700), Ainb. 828 ; Chapman r. 

(OhHon (1791), 3 Bro. (J. C. 229 ; CrllUn r. Naiinon (1798), 

4 V(*H. 344 ; Cliolinomleley t\ (Jlintou (1820), 2 Juc. & \V. 

1 ; Haynes v. Haynes (1801), 1 Drew. & Sm. 420. 

1366. .]— It has been said that there is 

t o be no presumption in criminal cases. Nothing 
is BO dang(‘.rous as stating general abstract 
principles. We are not to presume without proof. 
Wo. are not to imagine guilt wherci there is no 
<‘vid(‘nce tu raise the presuniidion. But when one 
or more things are x)rov(‘d, from which our cx- 
pt'rienco enables us to ascertain that another, not 
])roved, must have happened, we pre.sunie that 
it did happen, as well in criminal as in civil cases. 
Nor is it necessary that the fact not proved should 
he established by irrefragablo inference. It is 
enough, if its existence bo highly pixibable, 
})ai’ticularly if the opposite party has it in his 
power to rebut it by evidence yet otTei’s none ; 
for tJien wo have something like an admission 
that the presumption is just. It has been solemnly 
decided that there is no ditferenco between the 
rules of evidence in civil criminal cases, cV; the 
rules of evidence iirescribe the best coui-se to get 
at truth, they must bo &. are the same in all cases, 
& in all civilised countries. There is scarcely a 
criminal case, from the highest down to the 
lowest, in which cts. of justice do not act upon this 
piinciple. Lord Manslield gives the reason for 
this. As it seldom happens that absolute 


certainty can be obtained in human affair’s, 
therefore reason & public utility require that judges 
<fe all mankind, in forming their opinions of the 
truth of facts, should be regulated by the superior 
number of probabilities on one side & on the other. 
In the highest crime known to the law, treason, 
you act upon presumption. On proof of rebellion, 
or the endeavour to incite rebellion, you presume 
an intent to kill the King. In homicide, upon 
proof of the fact of killing, you presume the malice 
necessary to constitute murder, <fe put it on the 
prisoner, by extracting facts in cross-examination, 
or by direct testimony, to lower his offence to 
manslaughter, or justifiable homicide. In burglary 
<k highway robbery, if a i>erson is found in possession 
of the goods recently after the crime, you presume 
the possessor guilty, unless he can account for 
the possession. In the case of a libel, which is 
charged to be written with a particular intent, if 
the libel is calculated to produce the effect charged 
to be intended, you iircsume the intent. It, 
therefore, app(iar*s to me quite absurd to state 
that we are not to act upon presumption. Until 
it pleases Providence to give us means beyond 
those our present faculties afford, of knowing 
things done in secret, we must act on pr( 3 - 
sumptive jiroof, or leave the worst crimes un- 
jiunished. I admit, where presumption is attempted 
to be raised as to the corpufi delicti, that it ought 
to be strong As cogent ; but in a part of the case 
reJating m(‘rely to the (iu(Jstion of venu<‘, heaving 
the body of the C)fftin(T‘ untouched, I would act 
on as slight grounds of presumption as woultl 
satisfy me in the most trilling cause that can Ixi 
tried in Wi^stminster Hall (Best, J.). — R. 
Bukdett (1820), 4 B. & Aid. 95 ; 1 8t.ate Tr. N. S. 
1 ; 100 K. R. 873. 

Annoiaiiovit : Refd. Slikonian v. Dawson (1 847), 1 Dc (1. & 

Sin. 90 ; R. \\ (irant, Rankiiii <Sc Hamilton (1848), 7 
State Tr. N. S. .507. Mentd. i’earson v. M'Go.vran (1825), 
5 Dow. & By. K. B. 010 ; Durklns’s (Jaso (1820), 1 Low. 
C;. C. 99 ; A.-(i. r. Konifock (1837), 2 M. & W. 715 ; R. 
r. Lovett (1839), 9 U. & 402 ; Hall r. Story (1840), 

10 M. & W. 03 ; R. v. DulTy (1849), 7 Stato Tr. N. S. 
795 ; Doe d. Bennett v. Halo (1850), 15 (). B. 171 ; R. 
V. Aloany (1807), 15 W. R. 1082 ; C'lierrv v. Thompson 
(1872), 41 L. J. ii. B. 243; R. i\ Cooper (1875), 45 

J. . ,r. M. C. 15 ; R. V. RoRors (1877), 3 Q. B, 1). 28 ; Bree 
V. Marescaiix (1881), 7 Q, B. D. 434; R. r. Holmes (1883k 
12 Q. B. D. 23; Tozier v. Hawkins (1885), 15 Q. B. D. 
050; Broad v. Perkins (1888), 4 T. L. R. 545; R. r. 
Ellis, 11899] 1 D. B. 230; R. r. Do Marny, [1907] i 

K. B. 388. 

1367. Effect of presumptions— To prove nega- 
tive.]— Upon the hearing of a summons under 
Vaccination Act, 1867 (c. 81), s. 31, against the 
parent of a child for non-compliance with an order 
of justices directing him to have his child 
vaccinated, the burden of proving non-compliance 
is upon the iirosecution. Evidence that tlio 
cert ihc.ate of vaccination required by the Act has 
not been recinved by the lU’oper ollh'er is prinid 
facie evidence from which non-compliance with 
th(^ vaccination order may properly be presumed. 

Gen(*rally the only way of proving a negative 
is by presumption, A: the ct. has to apply thii 
proper i^resumption. In the cfuso of vaccination, 
machinery is provided under the Act whereby, if 
a child is vacciiiatod, the fact of vaccination is 
notified by various jiersons. A: if no notification is 
made it can only be because some one has omitted 
to do his duty. Th<i fact therefore lliat no 
notification of vac;cination has been received by the 
proper officer is to my mind primd facie evidence 
sufficient to satisfy the burden of proving the 
negative proposition that the child has not been 
vaccinated. That seems to me to be the only 
possible conclusion. AVhether this is the best 
proof is a question with which we have nothipg 
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to do. If the public vaccinator were called, 
it would still be possible that another practitioner 
might liavo vaccinated the child, & the justices 
would still have to rely upon a presumption, & 
might refuse to act upon the presumption arising 
from the evidence of the public vaccinator 
(Channell, J.). — Over v. Harwood, [1900] 1 
Q. B. 803 ; 69 L. J. Q. B. 272 ; 01 J. 1\ 326 ; 
48 W. H. 008 ; 16 T. L. R. 163, D. C. 


SUB-SPX'T. 2. 


-Ignorantia juris non 

EXCUSAT. 


1368. General rule.] — M ildmay’s Case (1584), 
as reported in 1 Co. Rep. 175 a ; 76 B. R. 379. 
Annotations -Refd. Poole v. Whitcomb (1862), 12 C. B. N S 

7 70. Mentd. Caae (1501), 1 And. 259; IJodoll’s 

7 Go. Rep. 40 a ; Cross v. Faiistenditch 
(1608), Cro. Jac. 180; Colt & Glover v. Coventry 
Lichtiokl (Bp.) (1612), Hob. 140 ; Harpur’s Case (161.5), 
11 Co. Rep. 23 a; Howcl v. .‘^ambay (1615), 1 BrovviiJ. 
179 ; Miller & Johns v. Maiiwarlrij? (1634), Cro. Car. 397 * 
Foster v. Fo.ster (1661), 1 Keb. 160 ; Bate v. Amherst & 
Norton (1663), T. Raym. 82 ; Smith v. A.shton (1675), 
1 Cas. In Ch. 263 ; Ratoliffe’s Case (1720), 1 Stra. 267 • 
Goodtitlc V. Pettoo (1733), Kel. W. 107 ; Sarirent v 
Reed (1745), 2 Stra. 1228; Doe d. MiJbiirii v. Salkeld 
(1755), Willes, 673 ; Row(5 v. Roach (1813), 1 M. & S. 
304 ; Clifford i\ Turrell (1845), U L. J. Ch, 390 ; Peovor 
V. llaKsel (1861), 1 John. & H. 341 ; British Rv. Traffic 
& Pkectric Co. v. C. R. C. Co. & L. C. C., [1922 J 2 K. B. 
260. 

1369. --- — .] — If Uie law was mistaken the 
rule applies that ignoratUia juris non excusat 
(Buleer, ,1.). — Lowry v, Bouruieu (1780), 2 
Doug. K. B. 468 ; 99 E. R. 299, 

Annoiatums : — Consd. Bilbio v. JiUmley (1802), 2 East 
469 ; Brisbane r. Dacres (1813), 5 Taunt. 143. Mentd! 
Andree r. Fletcher (1789), 3 Tenn Rep. 266; Mimt r. 
tSt()ko.s (1792), 4 Term Rep. 561 ; Tapi)cndon v. Randall 
(1801), 2 Bos, & P. 467 ; P'oize v. Thompson (1808), 
1 Tamit. 121; Auliort r. Walsh (1810), 3 Taunt. 277 ; 
Martin v. Moi-gan (1819), 1 Brod. & Bins. 289 ; Hastelow 
V. Jackson (1828), 8 B, &. C. 221 ; Hermann v. Charles- 
worth (1905), 74 L. J, K. B. 620. 

1370. .J — Money paid by one with full 

knowledge, or the means of such knowledge in his 
hands, of all the circumstances cannot be re- 
covered back again on account of such payment 
having been made und(5r an ignorances of the law. 

Kvery man must be taken ie.) be cognisant of 
the law ; otherwise there is no saying to what 
extent the excuse of ignorance miglii not be carried 
(Lord Bllenborough, O.J.). — Bu.bie r. Lumley 
( 1802), 2 East, 469 ; 102 E. R. 448. 

Annotations : — Folld. BrLsbaiio v. Dacres (1813), 5 Taunt. 
14.1. Apld. East India Co. r. Tritton (1824), 3 H. & C. 
289. Reid. Lothian v. Henderson (1803), 3 Bos. & P 
499 ; Forrester v. Pif?ou (1813), 1 M. & S. 9 ; Currio v. 
Goold (1817), 2 Madd. 163; Andrew r. Hancock (1819), 
1 Brod. & Bilik'. 37 ; Martin v. Morgan (1819), 1 Brod. & 
Binff. 289 : Morj?an v. Palmer (1824), 2 B. & V. 729 • 
(l»‘2‘i), M‘Clo. 622 ; Bramstoii v. Robins 
(1826), 12 Mooro, C. P. 68 ; Younff v. Timmins (1831), 
1 lyr. 220 ; Stewart r. Stewart (1839), 0 Cl. & Fin. 911 : 

SlSio)' Alexander, A’-c p. Sanderson 

(18.56), 28 L. T. O. S. 133 ; Re Eaton, Ex p. Eaton 
Assignees (1856), 28 L. T. O. S. 178. Mentd. Hales v. 

/t o . . X * "'I, ^ ^ ; Parker v. G. W. Ry. 

57^1^ J^ Ch*^*52¥ ^ * Urquhart v. Butterfield (1887), 

1371. .]—The drawer of a bill of exchange, 

knowing that time had been given by the holder 
to the acceptor, but apprehending that he was 
still liable upon the bill in default of the acceptor, 
three months after it was due, said that he knew 
he wa.s liable, & if the acceptor did not pay 


it, he would ; — Held : he was bound by such 
promise. 

Here deft, had made the promise, with a full 
knowledge of the circumstances, three months 
after the bill had been dishonoured, & could not 
now defend himself upon the ground of his ignorance 
of the law when ho made the promise {per Cur.). — 
Stevens v. Lynch (1810), 12 East, 38 ; 104 

E. R. 16. 

Annotations : — Refd. Currie v. Goold (1817), 2 Madd. 163 ; 
Stewart r. Stewart (1839), 6 01. & Fin. 911 ; Southal. 
V. Rigg, Forman v. Wright (18.51), 20 L. J. C. P. 1461 
Mentd. Urquhart i’. Butterfield (1887), 57 L. J. Ch. 521. 

1372. .J — If a person with knowledge of 

the facts, but under a mistake as to the law, 
pays over to another, claiming it as a riglit, money 
which he was not compellable to pay, he cannot 
upon discovering what his legal right was recover 
it back. 

Money which is paid to a man who claims it as 
a right with a knowledges of all the facts, (iannot 
bo recovered back (Gibbs, J.). — Brisbane v. 
Dacrfis (1813), 5 Taunt. 143 ; 128 E. R. 641. 
Annotations: — Refd. Andrew i\ Hancock (1819), 1 Brod. & 
Bing. 37 ; Dow v. Jhirsons (1819), 2 B. & Aid. 562 ; 
Goodman v. .Sayera (1820), 2 Jac. & W. 219 ; Morgan 
V. Palmer (1824), 2 B. & C. 729 ; Smith v. Alsop (1824), 
M'Cle. 622 ; Bramaton v. Robins (1826), 4 Bing. 11 ; 
Wilson V. Way (1837), 1 Jur. 637 ; Parker v. G. W. Ky. 
(1844), 7 Man. & O. 253 ; Re Queen Dowager's Annuity, 
R. V. Treasury Lords Comrs. (1851), 15 Jur. 767 ; Miles 
V. Scott ing (1885), Cab. tk, El. 491 ; Maskcll v. Horner, 
[1915] 3 K. B. 106. Mentd. Hatchwell v. Cooke (1816), 
2 Marsh. 293 ; Hales v. Freeman (1819), 1 Brod. & Bing. 
391 ; Baylcy r. Wilkins (1819), 7 C. B. 886; Baylis r. 
London (Bp.), [1913] 1 Ch. 127 ; King-Hall & lleneage v. 
Standard Bank of SouUi Africa (1919), 88 L. J. K. B. 
1058. 

1373. .I — The money was paid by pltf. not 

on a mistake of fact but of law ; the case of Bilbie v. 
Lumley y No. 1370, rm/e, is therefore sullicient to 
dispo.so of this question (IIoluoyd, J.). — East 
India Co. v. Tritton (1824), 3 B. & (h 280 ; 
5 Dow. & Ry. K. B. 214 ; 3 L. J. O. 8. K. B. 
24 ; 107 E. R. 738. 

Annotation: — Mentd. Guaranty Trust Co. of Now York 
V. Hammy, I1918J 2 K. B. 623. 

1374. — — It is a rule not that every man 
is supposed to know the law, but that a person 
cannot b(i allowed in a ct. of justice to say that 
he was ignorant of it (Maimtn, B.). — Maltby r. 
Murrells (1860), 5 JI. k, N. 813 ; 29 L. J. Ex. 
377 ; 2 L. T. 362 ; 157 E. R. 1405. 

1375. Application of rule — Acts of Parliament.] 
— The fact of a defence to a bill being founded ou 
a great many Acts of Parliament, which it was 
stated by aOldavit must be perused k considered 
b(‘fore tlie answer could be i^ut in, is not sullicient 
excuse for delay in putting in sucli answer, k an 
order of the masUn* allowing six weeks further 
time discharg(Ml on ax)plieaiion to the ct. 

The ct. i^resumes th.at counsel know Acts of 
Parliament ; indeed, ev(‘ry one is presumed to 
know the law ; at all events, the solrs. on the lino 
of the railway must bo well aware of the f)owerH 
of the CO. under their several Acts, k nothing is 
easier than access to Acts of Parliament.— ’ 
London k North Western Ry. Co. v. Hwainson 
(1847), 4 Ry. k Can. Cas. 565. 

1376. .] — Where a co. is created by 

Act of Parliament, with liabilities k duties cast 
upon it, k privileges k rights granted to the persons 
dealing with it, the party imposing duties on the 
co. must be taken to know the provisions of the 
statute, although it be a jirivate Act (Erle, .1.). — 


PART HI. SECT. 6, SUB-SECT. 2. 

1368 i. General rule.] — Every man In 
supposed to know the law. — R. v. 
Tho^mpson (1896), 2 Terr. L. R. 383.-^ 

CAN, 

J. — VOL. XXII. 


m. Application of rule — Only to 
liability of person whose knowledge is in 
question.] — The maxim that every man 
IB presumed to know the law is limited 
to the determination of the civil or 
criminal liability of the person whoso 


knowledge Is in question. It cannot 
legitimately be made use of whore the 

E artles are clifforeut & distinct from 
Im. — East Indian Rv. Co. v. Kally 
Dahs Mookf.iuke (1898), 1. L, R. 26 
(.'ale. 465.— IND. 
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Evidence. 


Sect. 6. — Presumptions: Svh-aecta. 2, 3, 4 ci’ 5.] 

Cahill v. London & North Western By. Co. 
(1861), 10 C. B. N. 8. 154 ; 80 L. J. C. P. 289 ; 

4 L. T. 246 ; 7 Jur. N. 8. 1104 ; 9 W. R. 053 ; 142 
E. R. 409 ; affd. (1802), 13 C. B. N. 8. 818, Ex. Ch. 
Annolalinnft : — Mentd. Phelps v. L. &; N. W. Ry. (1865), 

12 L. T. 490 ; AubUd r. G. W. lly. (1867), 8 B. & S. 327 ; 
Macrovv r. G. W. Ry. (1871), L. R. 0 Q. B. 612 ; VViikinBOU 
V. L. & Y. Ry., [1907] 2 K. B. 222. 

1377. To private rights.] — It is said 

“ Ignorantia jurw baud excusat ” ; but in that 
raaxim the word ‘ ‘ jua ’ ’ is used in the sense of 
denoting general law, the ordinary law of the ; 
country. But when the word ''jus'' is used in 
the sense of denoting a private right, that maxim 
has no application (Lord Westbury). — Cooper 
V. Phibbs (1807), L. R. 2 H. L. 149 ; 10 L. T. 
078 ; 15 W. R. 1049, 11. L. 

AyimAaiionn : — Consd. (hihvay County Ekjction Potn., Trench 
r. Nolan (1872), 27 L. T. 69 ; Jones v. Clifford (1876), 

3 Ch. IK 779 ; Allcard v. Walker, [1896] 2 Ch. 369. Refd. 
Danioll v. Sinclair (1881), 50 L. J. P. C. 50 ; Soper v. 
Arnold (1887), 57 L. J. Ch. 145; He Oliver's Settlmt., 
Kvered v. LeiRh, [1905] 1 (!h. 191. Mentd. O’Brien v. 
Hearn (1870), 18 W. R. 514 ; Allen v. Richardson (1879), 

13 Ch. D. 521 ; IJlenkhorn v. PenroHO (1880), 43 L. T. 
668; BrigjfH v. ManHey (1881), 29 W. R. 920; Bettyes 
V. Maynard (1882), 46 L. T. 766 ; General Auction Estate 
& Monetary Co. v. Smith (1891), 40 W. R. 106 ; Hudders- 
field Banking Co. v. IJstcr, [1895] 2 Ch. 273 ; Debenham 
V. Sawbiidge, [1901] 2 Ch. 98; .Scott v. Coulson, [1903] 
2 Ch. 249 ; (Jarnell v. Harrison, [1916] 1 Ch. 328. 

1378. .] — The rule ignorantia juris 

ncminem excused apidies where the alleged ignorance 
is that of a well-known rule of law, but not where it 
is that of a matter of law arising upon the doubtful 
constmetion of a grant. In the latter case it is 
not decisively a ground for refusing relief. — 
Beauchamp (Earl) v. Winn (1873), L. R. 6 H. L. 
223 ; 22 W. R. 193, 11. L. 

Annotations .-— Consd. Daniel] r. .Sinclair (1881), 6 Apu. ('as. 
181. Refd. Barrow 15. Isaacs, [1891] 1 Q. B. 417. Mentd. 
Robinson v. Duloep Slnffh (1879), 11 Cb. D. 798 ; Bettyes 
V. Maynard (1882), 46 L. T. 766 ; Wlldliifir r. Sanderson 
(1897), 77 h. T. 57 ; Stanley r. Nuneaton Oorpn. (1913), 
108 L. T. 986. 

1379. Knowledge of voters of disqualiflca- 

tlon of candidate.] — At the election of town 
councillors in a borough not divided into wards, 
there were four vacancies & five (candidates. 
B., one of the four who had a majority of votes, 
was the mayor, & acted as returning oRicer, & w^as 
therefore incapable of being elected : — Held : the 
mere knowledge on the part of the electors wdio 
voted for B. that he was mayor & returning officer, 
did not amount to knowledge that he was dis- 
qualified in point of law as a candidate, &, there- 
fore, their votes were not thrown away, so as to 
make the election fall on the tifth candidate.-— R. v. 
Tewkesbury Oorpn. (1808), L. R, 3 Q. B. 029 ; 
9 B, & S. 083 ; 37 L. J. Q. B. 288 ; 18 L. T. 
861 ; 32 J. P. 580 ; 10 W. R. 1200. 

Annoiaiions .-—Consd. Galway County Election I’cln., 
Ti-ench r. Nolan (1872), 27 L. T. 69 ; Drinkwater r. 
Deakin (1874), 1., R. 9 C. P. 626 ; Etherlngton v. Wilson 
(1875), L. H. 20 Kq. 606. Refd. Beresford-Hope r. 
Sandliurst (1889), 23 Q. B. 1). 79 ; Cork (bounty (Eastorn 
Division) Case (1911), 6 O’M. & II. 318. Mentd. R. v. 
Bangor Corpn. (1886), 56 L. T. 43 4. 

1380. Power to decline to answer crimi- 

nating questions.] — The w itness’s knowledge of the 
law enabling him to decline to answer criminating 
questions must bo presumed. “ Ignorantia juris 
non exemat." — R. r. Coote (1873)^ L. R. 4 P. C. 


699 ; 9 Moo P. C. C. N. S. 463 ; 42 L. J. P. C. 
45 ; 29 L. T. Ill ; 37 J. P. 708 ; 21 W. B. 653 ; 
12 Cox, C. C. 657 ; 17 E. R. 687, P. C. 

1381. Duty to make full disclosure in 

divorce proceedings.] — Where a petitioner who had 
lived apart from his wife did not know & was not 
told that his own adultery, committed long after 
his wife left him, was a material fact which he 
ought to disclose at or before the hearing of hw 
petition, the ct. refused to rescind the decree nisi^ 
but ordered petitioner to pay the costs of the 
King’s Proctor. — Hook v. Hook Brown, 
[1917] P. 56 ; 86 L. J. P. 41 ; 110 L. T. 383 ; 33 
T. L. R. 181 ; 61 Sol. Jo. 284. 


Sub-sect. 3. — Innocence. 

1382. General rule.] — Wliere the law presumes 
the affirmative of any fact, the negative of such 
fact mustT)e proved by the party averring it in 
pleading. So where any act is required to bo 
done by one, ilie omission of which would make hhn 
guilty of a criminal neglect of duty, the law 
presumes the affirmative, tSt throws the burden of 
lu'oving the negative on the i)arty who insists on 
it. — W illiams x\ East India Co. (1802), 3 East, 
192 ; 102 E. R. 571. 

Annotations : — Apld. R. V. Hawkins (1808), 10 East. 211. 
Consd. Stikeman r. Dawson (1847), 1 l)e G. & Sm. 90 ; 
Brass v. Maitland (1856), 6 K. & B. 470. Refd. R. v. 
Haslinprfield (1814), 2 M. & S. 558 ; Thornton v. Lonco 
(1815), 4 Camp. 231 ; R. t\ Twyning, Gloucostershiro 
(1819), 2 B. & Aid. 386 ; Calder v. Rutherford (1822), 
3 Brod. & Bing. 302 ; Ik^aree v. Whale (1820), 7 Dow. 
Ry. K. B. 512 ; R. r. AVhiKton (1836), 1 Har. & W. 696 ; 
Newman v. Hardwicke (1838), 2 J. P. 328 ; Farrant 
V. Barnes (1862), 11 C. B. N. S. 553 ; Aflalo v. Lawrence 
6c Bullen, [1903] 1 Ch. 318. Mentd. Ijangridge v. Levy 
(1837), 2 M. & W. 519; Keate.s r. Cadogan (1851), 15 
Jur. 428 ; Bamileld v. Goole Slietlleld Transport Co., 
11910] 2 K. B. 94. 

1383. .] — The presumption of law is tliat 

every person has conformed to the law till some- 
thing appear to lebut that presumption.— R. v. 
Hawkins (1808), 10 East, 211 ; 103 E. R. 755 ; 
affd. std) nom. Hawkins r. R. (1813), 2 Dow, 124, 
11. L. 

Annotations Eeld. R. r. Twyning, Gloucestershire (1819), 
2 B. & Aid. 386. Mentd. R. v. Parry 6c Phillips (1811), 
14 East, 549 ; Gosling v. Veley (1853), 4 H. L. Cas. 679 ; 
R. V, Bjornseu (1865), 13 W. R. 664 ; K. v. Tewkesbury 
Corpn. (1808), L. R. 3 Q. B. 629 ; Galway County 
Election Petn., Trench v. Nolan (1872), 27 L. T. 69 ; 
DrinkwatiT v, Deakin (1874), L. K. 9 C. I*. 626 ; Hobbs 
V. Morey (1903), 89 L. T. 531. 

1384. .] — There is no absolute presumption 

of law as to the continuance of life, nor any 
absolute x>rt>siHnption against a i)arty doing an 
act because the doing of it would make him 
guilty of an offence against the law. In every 
instance the circumstances of the case must be 
considered. — L apsley v. Grierson (1848), 1 

H. L. Cas. 498 ; 9 E. R. 853, H. L. 

Annoiaiions: — CoDSd. Bi-eadalbane Case, Campbell v. 
Campbell (1867), L. R. 1 Sc. & Dlv. 182. Reid. R. v. 
Lumley (1869), 17 W. R. 685. 

1385. .] — Entry will not be construed as 

tortious if it can be construed rightful. 

No one shall be construed to have been acting 
tortiously if his conduct Is consistent with his 
having acted rightfully ; & no possession will be 


PART III. SECT. 6, SUB-SECT. 3. 

1882 i. General r«Ze.] — In an action 
agaiiiBt cleft, who was a married man, 
for persuading pltf. to go thi-ough a 
pretended marriage ceremony, & after- 
words to cohabit with him : — Held : 
the presumption of innocence, that 
deft, had not been guilty of a crime, 
was an answer to any presumption or 


a morria.^ ceremony to be drawn from 
the cohabitation proved. — Wright v. 
Skinner (1866), 17 C. P. 317.— CAN. 

1382 ii. .] — /te White, Kersten 

r. Tane (1876), 24 Gr. 224.— CAN. 

1382 lii. .] — Fraud & dishonesty 

ore not to be presumed on conjecture, 
however probable. — I mdad Ali i?. 
Mussumat Kootby Broum (1842), 6 


W. H. 21 ; 3 Moo. Ind. App. 1.— IND. 

1382 iv. .] — There is a presump- 
tion against crime & misconduct, 6c 
the more heinous & improbable a crime 
is, the greater Is the force of the 
evidence required to overcome such 
presumption. — Weston v. Peary 
Mohan Dass (1912), I. L. R. 40 Calc. 
898.— IND. 



Part III. — Modes op Proof and Weight of Evidence. 


103 


held adverse to the rightful claimant unless it is 
inconsistent with his claims (Wood, V.-C.)* — 
Thomas v, Thomas (1855), 2 K. & J. 79 ; 25 
L. J. Ch. 159 ; 1 Jur. N. 8. 1160 ; 4 W. R. 135 ; 
69 E. R. 701. 

Annotatinns : — Apprvd. Corea v. Appuhamy, [1912] A. G. 
230. Befd. Pelfy v. Bascombe (18C3), 4 Gill. 390 ; Wall 
V. Stanwlok (1887), 34 Ch. 1). 763 ; Tinker v. Rodwell 
(1893), 69 L. T. 691 ; Kc Biss, Biss v. Biss, [1903] 2 Ch. 
40 ; Muttunayagam v. BrAo, [1918] A. C. 895. 

1386. .] — The principle recognised in 

Thomas v. Thomas, No. 1385, ante, holds good. 
Possession is never considered adverse if it can be 
referred to a lawful title {per Cur.). — Corea v. 
Appuhamy, [1912] A. C. 230 ; 81 L. J. P. C. 161 ; 
105 L. T. 836, P. C. 

Annotation : — Apld. Muttunayagam v. Brito, [1918] A. C. 
895. 

1387. .] — Mu'ptunayagam v. Brito, [1918] 

A. C. 895 ; 87 L. J. P. C. 146 ; 119 L. T. 594, 

P. C. 

1388. .] — Upon a claim in 1910 to set aside 

upon the ground of fraudulent misrepresentation 
a contract made in 1886, the general presumption 
which the law makes is in favour of the good faith 

validity of transactions which have long stood 
unchallenged, & if the known facts & existing 
documents are, though such as to give rise to 
suspicion, nevertheless capable of a reasonable 
explanation, the ct. ought not to draw inferences 
against the integrity of persons who have long 
since been dead ♦to cannot therefore defend them- 
selves. — Vatcher V. Paull, [1915] A. C. 372 ; 
84 L. J. P. C. 86 ; 112 L. T. 737, P. C. 

-Mentd. Re Wright, Hegaii v. Bloor, [1920] 
1 Ch. 108 ; Cociiraiio v. Cochrane, [1922] 2 Ch. 230. 

Criminal acts by infants between seven & four- 
teen.] — See Criminal Law, Vol. XIV., pp. 53-55, 
Nos. 192-213. 


Sub-sect. 4.-- Continuan<;e op State op 
Things. 

1389. Continuance of facts — Where lawful.] - 

The law will pi*esume a state of things to continue 
which is lawful in every respect, but if the con- 
tinuance is unlawful it cannot be presumed 
(Pollock, C.B.).— Price v. Worwood (1859), 
4 11. & N. 512 ; 28 L. J. Ex. 329 ; 33 L. T. O. S. 
149 ; 5 Jur. N. S. 472 ; 7 W. R. 506 ; 157 E. R. 
941. 

Annotatum : -Mentd. Tolcitian v. Porlhury (1870), 22 L. T. 

33. 

1390. Possession of documents.] —The fact 

of a letter having been sent to a woman some 
years before her death, Is not sufficient to raise 
a presumption that such letter is in the custody 
of her extrix. three or four yearn after, as testatrix 
miglit liave destroyed it in her lifetime. — Drew 
V, Durnborough (1825), 2 C. &; P. 198, N. P. 

1391. Non-repair of leasehold premises.]— 

In ejectment for a forfeiture, under a covenant to 
keep in tenantable repair, it is not necessary to 
show that the premises were not in repair on the 
day of the demise ; but if proved to be out of 
repair a short time previously, it is incumbent 
on the deft, to give evidence that they have been 
put into repair before the right to re-enter accrued. 
— Doe d. Hemmings v. Durnford (1832), 2 
Cr. & J. 667 ; 1 L. J. Ex. 251 ; 149 E. R. 280. 

1392. Value of business.] — In an action 

for falsely representing that a good living might 
bo got at a certain public-house ; evidence that, 


a year or two before pltf. took to it, some one else 
found it impossible to get a living : — Held : 
admissible, the character of the house not having 
since changed. — Penn v. Steadman (1861), 2 
F. & F. 516, N. P. 

1393. Absence of witness abroad.] — Proof 

to satisfy the ct. that a witness whose evidence 
has been taken abroad under a commission is out 
of the jurisdiction when the evidence is tendered, 
may be less stringent when the witness is resident 
abroad, than when the evidence has been taken 
of a witness going out of the jurisdiction for a 
temporary purpose ; <to where the affidavit to 
found the order for the commission had stated 
that the object was to examine A., resident 
abroad, <& the summons was served on the co- 
respondents ‘.-—Held : the presumption was that 
the witness continued abroad, unless the contrary 
were shown, <to allowed the evidence to be used. — 
Mn.Ls V. Mills, Pollack v. Pollack <to Deanic 
♦to M‘Namara (1861), 2 8w. & Tr. 310 ; 30 L. .1. 

P. M. & A. 183 ; 4 L. T. 479 ; 164 E. R. 1015. 

1394. Religious opinions held.] — That 

disposes of a very large portion of the objections 
which were taken by deft, to the evidence that 
was admitted. Undoubtedly if he was right in 
contending that notwithstanding he had no 
religious belief, he could eifoctualiy take the oatli 
under this statute, <to therefore not be liable to the 
penalty for having voted, this evidence as to his 
religious belief which was given was wrong ; but 
if the fifth count does state grounds fur saying hti 
incurred a penalty, tlicn the evidence on the whole 
was right. ... If evidence of what he said 
twenty or thirty years ago had been adduced, 
then the judges would have said the jury cannot 
reasonably infer from that, tJiat this was his state 
of mind in Feb. 1884. But tlie facts relied on 
occurred in 1880, »to that was prinul facie stix^ng 
evidence that tliat was Ids state of mind, <to there 
was strong evidence thendore as to wliat was his 
state of mind in Feb. 1881 (Cotton, L.J .).-- A.-G . 
V, Brablaugh (1885), 14 Q. B. D. 667 ; 51 L. J. 

Q. B. 205 ; 52 L. T. 589 ; 49 .1. P. 500 ; 33 W. R. 
673, O. A. 

Anwiiaiions : — Mentd. K. r. Haiiflinaun (1909), 73 .T. 1*. 

516 ; He CUlTord & O’Sullivan, [1921J 2 A. C. 570. 


8ub-bect. 5. — Continuance of Tafe, 

See Sub-sect. 6, post, 

1395. Whether presumption exists — For seven 
years.] — Where the ancestor died seised, leaving a 
son (to daughter infants, & on the death of the 
ancestor a stranger entered, «to the son soon after 
went to sea, was supposed to have died abroad 
within age : — Held : the daughter was not entitled 
to twenty years to make her entry after the death 
of her brother, but only to ton years, more than 
twenty years having in the whole elapsed since 
the d(iath of the person last seised. 

The presumption of the duration of life, witli 
respect to persons of whom no account can be 
given, ends at the expiration of seven years from 
the time when they were last known to bo living 
(Lord Ellenborough, C.J.). — Doe d. George v. 
Jesson (1805), 6 East, 80 ; 2 Smith, K. B. 230 ; 
102 E. R. 1217. 

AnnotaiioTis : — -Roid. Doe d. Lloyd i*. Deakiii (1821), 4 
B. Ifc Aid. 433 ; Tolsori v. KayeU822), 3 Biod. & Bing. 
217; Stx 3 venBOD v. Shipley (1834), 3 L. J. Ex. 169; 
Nepean v. Doe d. Knight (1837), 2 M. &c W. 894. 
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1396 i. Whether presumption exists — For an^en years ,] — There is no presumption in law that a person was alive for Beven 
years from the time when he was last heard of. — Vpjf.ramma v. Chenna Rkddi (1914), I. L. It. 37 Mad. 440. — IND. 
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Evidence. 


A. A- B.] 

1396. .J -Under a plea of coverture 

where it appi'arc^d that deft.’s Imsband went 
abroad tw(‘lve years ago : — Held : she was bound 
to prove that lie was alive within seven years. - 
Hopewell r. De Pinna (1809), 2 Camp. J 18, N. P. 

1397. .J —11. V. St. James, Clerkkn- 

WELL (1852), 10 .T. 1\ Jo. 873. 

1398. .] “ In an action by husband & wife, 

deft., in support of a plea, that at the time of the 
contract tlu^ female pltf. was the wife of another 
pei*son, gave in (ividence an admission of the wife 
Iwo years previously that her first husband was 
alive ; the jury, und(;r a direction that the 
presumption of law was, that the first husband 
was alive until his dc^ath was proved, found for 
deft. ; on a motion for a new trial, an aflidavit 
was made on the part of deft., by the father of the 
first husband, stating that he had lately received • 
a letter from his son from abroad : — Held : the 
verdict would not be disturbed. —Newman v. 
CJoDDAKD (1884), 8 L. J. Ex. 107. 

1399. Governed by circumstances.] — In all 

(lucstions upon the existence of life at a x)articular 
time, the presumiitlon in favour of life must b(^ 
governed, the weight that is to bo attached to 
it, regulated by the circumstances of each X)ar- 
1 icular case ; the determination of the question 
is for a jury or the sessions. — II. v. IIarborne 
(Inhabitants) (1885), 2 Ad. & El. 540 ; 1 Har. I 

W. 80 ; 4 Nev. A M. K. B. 841 ; 2 Nev. 

M. M. C. 517 ; 4 L. J. M. C. 49 ; 111 E. K. 209. ' 

AnnotatioiiH : — Consd. U. v. LuinU'y (18G0), L. H. 1 C. ('. JL 
11)0; lie PheiiC’H Trusts (1870), Ch. Ap]>. Ell). Refd. 
Nopoaii V. 1)00 a. Kniifht (is:i7), 2 M. & W. 81)4 ; Billick 
V. Booth (1841), 1 Y. iii C. C’li. (’as. 117; Lapsloy v. 
iJricrHoii (1848), 1 11. L. Cas. 41)8. 

1400. .] — Lapsley V, Giuerson, No. 

1 884 , ante. 

1401. — .] — (1) Whore a party has not been 

lu'ard f)f for seven years, the presumption is not 
in favour of his having died during the first half 
of t hat period, although it is equally a presumption 
that he did not die at the end of the second 
half. 

(2) It is a preliminary presumption of law that 
a party living at a given time is alive at a subse- 
quent time within a r(.*asonable limit. 

(8) Hie onus of showing that a party was not 
ali\'<^ at- a giv(m time lies on the party asserting 
that h(^ was not. -Eambe v. Orton (1859), 29 
E. J. Oh. 28B; 1 I.. T. 290; 0 Jur. N. 8. 01; 

S W. K. 111. 

Anmiiaiions -As to (1) Folld. Thomas r, Thomas (1804), 

2 Drew. & Sm. 21)8 : lie Bonham's Trusts (1807), L. It. 

4 Kq. 410. Consd. lie I’homVs Trusts (1870), .'> (!h. Apj). 
i:U). Refd. lie Jjowos’ Trusts (1870), 23 L. T. 002. As 
io (2) Folld. Thomas v. Thomas (1801), 2 Drew. &, Sm. 
21)8. Consd. lie JMionC’s Trusts, (1870). f) Vh, Ai»p. l.'il). 
As to (3) Folld. Tliomus c. Thomas (1804), 2 Drew. Sc Sm. 
21)8. Consd. lie Phene’s Trusts (1870), /i C’h. App. 131), 
(JencruUy, Mentd. lie Bussell, Bussell v. Oakes (1893), 37 
Sol. Jo. 212. 

1402. .] - If a person lias not been heard of 

for siwen year's, there is a ])resumption of law that 
h(i is di*ad ; but at what time within that period 
he died is not a matter of presumption, but of 
evidence, & the omis of proving that the death 
took X)lace at any jiart icular time within thc^ 
seven y cal's lies u]>on the person who claims a 
right to the establishment of which that fact is 


essential. There is no presumption of law in 
favour of the continuance of life, though an 
inference of fact may legitimately bo drawn that 
a person alive & in health on a certain day was 
alive a shoi’t time afb^rwards. Testator died on 
Jan. 5, 18B1, having bequeathed his residuary 
estate equally between his nejihows & nieces. One 
of his nejihcws, N., was bom in 1829, had gone to 
America in 1858, had frequently written liome 
till Aug. 1858, when he wrote from on board an 
American ship of war, but from that time no 
letter iiad been received from him, & nothing was 
afterwards heard about him, except that he was 
entered in the books of the American Navy as 
having deserted on June 10, 1860, while on leave : 

■ — Held : his personal representative had not 
established a title to any share of testator’s estate, 
Sc it must be divided among the nephews Sc nieces 
who were j^roved to have survived testator. — Re 
Thene’s Trusts (1870), 5 Ch. App. 139 ; 39 

L. J. Ch. 310 ; 22 L. T. Ill ; 18 W. R. 303, L. J. 

Annotalions :■ — Folld. lie Lowes’ Trusts (1871), 6 Ch. App. 

3.50. Arid. Hickman v. Upsall (1875), L. R. 20 Eq. 130. 

Consd. lie Corhishlcy ’a Trusts (1880), 49 L. J. Ch. 200 ; 

He Bhcxles, lihodca v. Rhodes (1887), 30 CJi. D. 586 ; 

Wills V. Palmer (1904), 53 W. B. 109. Apld. Rc Alderscy, 

Cibsou V. Hall, 11905] 2 Cli. 181. 

1493. — When a xiei'son has been absent 

for seven ycai*s without having been heard of, the 
only presumption arising is that ho is dead, there 
is none as to the time of his death. Tliorefore, 
where a person was entitled for life to a sliare of 
residue under the will of testatrix who died in 
1890, Sc nothing was heard of him after Mar. 31, 
1895, the trustees of her will were justilied in 
declining t-o ])ay the income of the share to 
persons claiming on his behalf after Mar. 81, 1895, 
the omis of jiroving that lui was alive at the date 
of the applications for iiayment to the trustees 
being on tliose claiming the income. 

In like manner the onus of proving his survivor- 
ship was upon those claiming a share accrued to 
him as a member of a class of persons under the 
same will who took it on the death of a beneficiary 
without issue on Mar. 10, 1890. 

But to prevent an intestacy his children taking 
such accrued shares under a gift to the issue of 
deceased membei*s of a class of which he was one- 
will not have the onu^ cast on them of iiroving his 
death before that date.— Aldersky, Gibson 
p. Hall, [1905J 2 Ch. 181 ; 74 1.. J. Ch. 548; 
92 L. T. 820. 

On prosecution for bigamy.] — *SVc CmMiNAr, 

Law, Vol. XV., pp. 789, 740, Nos. 7990-7994. 

1404. When inference drawn — Party seen eight 
months previously.] — Judgment was entered up on 
an old warrant of attorney, on an affidavit that 
deft, had been seen alive eight months previously 
in New South Wales. — Johnson Fry (1830), 
2 Har. Sc W. 292. 

1405. Letter recently received.] — ^A letter 

recently received in the handwriting of deft, who 
is abroad, is sufficient evidence that he is alive, in 
order to sign judgment on a warrant of attorney. 

' — Holkam V. I^lunket (1888), 2 Jur. 494. 

1406. Loss of exploration party — Proof 

that some of party alive at particular date.] — E. 
went out with the Arctic Expedition under Sir 
John Franklin in May, 1845, Sc had not since been 


1398 i. A son, first lonant in 

tail in romainder, left this country on 
Apr. 14, 1858, it was never beard t»f 
afterwards ; his father, tenant for life, 
died on May 8, 1 858 .* It 

should be lu'esumed that the son sur- 
vived the father, — PHNNKFATyiKU r. 
I’KNNKEATlfKlt (1872k 0 L B. Etl. 


171. -IR, 

1398 ii. .] — In an action for main- 

tenance, where the paternity of the 
child was i»roved, but jiltf. was not 
examined or <;ross -examined as to 
whether the cliiUl was alive at the time 
of the trial : — II chi : as it w’as proveil 


that the child had been born alive & 
as it was not sugrgrested before ])ltf.’s 
case was closed that the child no longer 
lived, the foot that pltf. did not give 
evidence of the continued existence 
of the child did not entitle the deft, to 
claim absolution. — K ilian v. Standku 
(1910), 20 C. T. B. 50.-8. AF. 
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lioarcl of. K.'s fatlior died early in 1850. Evidence 
being produced that a portion of the party under 
Su* J. Eranklin were alive in May or June, 1850, 
but not in any way showing that E. was one of 
such survivors ; — Held : E. must be presumed to 
liave survived his father. — Ommaney v. Stilwell 
(1850), 23 Beav. 328 ; 28 L. T. O. S. 91 ; 2 Jm*. 
N. S. 1058 ; 53 E. K. 129. 

1407. Party recently seen.] — J., a young 

sailor, was last seen in the summer of 1810 going 
to l*ortsmouth to embark, llis grandmother died 
in Mar. 1841 ; — Held : it would be presumed that 
lie was the survivor. — Rc Tindall’s Tuust (18()1), 
30 Beav. 151 ; 54 E. B. 810. 


Sltb-sect. 0. —Death. 

' A. 1)1 Goicral, 

See, also^ Sub-sect. 4, ante, 

1408. Duty of trustee to similar presumption to 
court of law.] — T. in 1814 sailed from L. for R. ^ 
liad never since been heal'd of. Pltfs. as next of 
kin claimed a fund to wliich T. had Ixicome 
entitled but deft., into whose possession as trustee 
the fund came in 1811, retained it in his own hands 
it refused to pay it over to pltfs. without first 
securing direct positive proof of the death of 
T. : — Held : the trustee must pay over the whole 
fund together with interest at £5 jier cent, from 
the time when he ought to have iiivesttnl it, 
also the costs of the suit. — Dobson v. 1 *attin 80 N 
(1857), 3 Jur. N. S. 1202 ; 5 VV. K. 771. 

1409. Bank of England not bound to act on 
evidence sufficient for court of law.] — Evidence 
which th(^ Ct. of (Jh. may now, in uncontiisted 
cases, consider sufficient to prove a death, is not 
necessarily binding conclusive upon, or to be 
accepted as satisfactory by the Bank of England. 
The Bank has a discretion to exercise for its own 


protection &, the benefit of the public : & this ct. 
will not compel it, when exercising that discretion 
bond fidCy to depart from its own settled practice. 
Therefore, an injunction to restrain the Bank 
from requiring an examined copy of a burial 
certificate purporting to be duly signed was 
refused. — Prosseu Bank op Engtand (1872), 
L. R. 13 Eq. fill ; 11 L. J. Oh. 327 ; 2fi L. T. fifi ; 
20 W. R. 302. 

AnmAaiion : — Refd. Hunt t'. Hunt (1907), 97 L. T. 82iJ. 

Presumption of death of cestui que vie.] — /SVe 

Real Property. 

B. WJioi J*)rsitmpfio)i arises. 

1410. Absence for seven years -From time last 
heard of.] — In tlower circumstantiiil proof of the 
death of t he liusband after sevcui years’ absence 
was admitted, none being ol'fered to the (.ontrary. 

Thorne v. Rolff (15fi0), 2 Dyer, 185 a; 73 
E. R. 408. 

1411. --.] Dok d. (Ieorge V. .Iksson, 

No. 1395, aide. 

1412. .]- \Vh(‘i’e a part y has been 

absent seven years without having been licard of, 
the ])r(\sumption of law then arises that ho is 
dead ; but tlu*re is no legal presumption as to the 
time of his death. — Nei*EAN d. Knkhit r. DoE 
(1837), 2 M. W. 894; Murp. 11. 291 ; 7 
L. J. Ex. 335 ; 150 E. H. 1021, Ex. Eli. ; ])rcvlniis 
jn'oceedingsy sub }io))i. Doe d. Knight x\ Nepean 
(1833), 5 B. & Ad. 80. 

Annotations: — ^Folld. 11. v. St. James, Clerkeuwell (18^2), 

16 J. Jo. J7.'L Consd. Lambe r. Orton (1859), 29 

L. J. Ch. 286; Thomas v. Tliomas (1861), 19 W. H. 

225 ; He Bonham’s Trust (1867), Ji. U. 4 Eq. 410. Apld. 

He ileasney’s Trusts (1869), L. It. 7 Eq. 498. Consd. 

It. V. Lumfoy (1869), L. H. 1 C. V. IL 196 ; He Phene’s 

Trusts (1870), 5 Oh. App. 199 ; Jte I^owes’ Trusts (1871), 

6 CJi. App. 956 ; He ( !<>rbis]i1ey 's Trusts (1880), 49 

L. .1. Oil. 260; He Hhmles, Rhodes r. Rhodes (1887), 

96 Ch. 1). 586. Refd. R. r. Harhorne (1895), 2 Ad. & El. 

540 ; In the Goods of How (1858), 27 li. .1. P. & 97 ; 

Jn the Goods of Turner (1864), 9 Sw. ik. Tr. 4 76 ; 11. v. 


PART III. SECT. 6, SUB-SECT. 6.— B. 

1 410 i. A bscncc for seven years -From 
time last heard, of.] — 'J’hc rotfistered pro- 
prietor of lauds had disappeared iii the 
hush, (Sc sea roll parties had failed to 
hnd him. Letters of aduiinistratlon 
were {?i‘antod after seven jears to Ids 
only brother, the next of kin : -Held, : 
t he facts jiistilicd a presumption of 
death,— yfe Rkal Piiockutv Act, PJx j). 
Genue (1879), 9 Q. W. C. R. 165.— 
AUS. 

1410 ii. .J— In 1858, W. left 

his wife Si three yoimi? children with 
the Intention, so it was stated, of look- 
inif for work, cX: was never sin(;e heard 
of. In 1868 Mrs. W. married aifain : — 
Held : it must lie presumed that W. 
was then dead. — Eitzpatkick v. Nkaek 
(1899), It N. S. W. L. R. 111.— AUS. 

1410 iii. — .]—Hcld: the pre- 

sumption of dcatli arising from con- 
tinued absence of deft.’s husband, 
unheard of for seven years. Is suttlcient 
to sustain an action of dower. — G iles 
V. Moukow (1882), 1 O. R. 527.— CAN. 

1410 iv. .] — A iocatee of 

Crown lands left the province in 1868, 

was last heard of in 187 7 : — Held : 
the locateo must be presumed to have 
liecn dead by 1884. — Pkide v. Ropoeu 
(1895), 27 O. R. 920.— CAN. 

1410 V. .] — He Ancient 

OltDEU OE UniTE 1 > WonE.MEN A: 
Marshall (1909), 18 (). L. R. 129 ; 
13 O. W. 11. 906.— CAN. 

1410 vi. .] — SoAmaviLLE r. 

Aetna Life Insurance Co. (1910), 16 
O. W. II. 901 ; 21 O. L. R. 276.— CAN. 

1410 vii. — .] — Where a man 

iiad not been heard of by his near 
relatives for over seven years, in spite 
of dlUirent inquiry, the presumption 
was that he was dead. — He Oao & 


Order of Canadian Home Circles 
(1919), 29 O. W. R. 796 ; 1 (). VV. N. 
019 ; 9 1). L. R. 7 71.— CAN. 

1410 viii. .] — If it is proved 

that for a period of seven years no 
news of a person has been reeeivi'd by 
tiioso who Avould natnraJJy hour of 
iiini, if he were alive, it that sueh 
iiKiuirles & searches as the eircum- 
stances naturally sujfK'est have liecn 
made, there arises a lejfal presumption 
tliat he is dead. — He Pinson neaui.t 
(1915). 9 O. W. N. 30; 94 O. L. R. 
988.— CAN. 

1410 ix. —Oil a petition of 

a wif(5 Oil Dec. 22, 1929, foi* a declara- 
tion tliat her husband bo presumed 
dead it that she bi^ at liberty to re- 
marry, it appeared tliat after livinsr 19 
months together in V., the liusband 
left her in Jan., 1912, ifoiiig to llie 
U.S. She never heard from liim 
afterwards. The only tidings slio had 
of him wei’o in a letter from an iiii- 
knowu w'oman in T., in 1915, in wdiieh 
it was stated her husband wasHiviiiif 
thereunder an assumed name ; — Held : 
petitioner w’as entitled to a ileclaration. 
—Rc Ball (1929), 99 B. C. JL 162 ; 
[1924] 1 W. W. JL 99.— CAN. 

1410 X. — — .] — -Order made de- 

clarimc that a wife be jirosumed dead, 
not liaviiiK' been heard of for seven 
year,«i, 8c tliat the liusliand be allowed 
to remaiTj*. — He Carlson, 11929] 2 
W, W. R. IdS.—CAJi. 

1410 xi. — — — — p— In the absence 
of Hjiecial clrcunistaiices, until a person 
has been unaccounted for for hcviui 
years, there is no presumption of law 
that ho is alive or dead. After the 
expiration of that period there is a 
presumption that he is dead ; & the 
071U8 of proving; either before or after 
the lapse of such period that a per.son 


was alive or dead williin tliat- jieiiod 
is upon the person allepriuK the fact.-- ■ 
In the Goods of (Xinnou (1892), 29 
L. R. Ir. 261.— IR. 

1410 xii. — . ] — A man wlio had 

been reHi<lent In W. left for t he “ KIiik-- 
country ’’in J 880, tk liad not been heard 
of since by his wif(i ik children, Avho 
had continued to reside in W., tk were 
still r(‘Midcnl there at the date! of the 

proceed intfs in 1903; Held: he must 

lie iiresumed to be dead.— -/X’ Ruck, 
Snelson V. Buck (1909), 21 N. Z. L. R. 
148.— N.Z. 

1410 xiii. .] -He Neilson 

(1909), 28 N. Z. L. R. 799.— N.Z. 

1410 xiv. — .] — The ct. refused 

to hold tliat t here was any presumption 
that a lahouiing: man, wlio had deserted 
his wife Ik family, ik icone to America, 
& had not been hcanl of for seventeen 
years, was deafl.- -Fife v. Fife (1855), 
17 Dunl. (('t. of Sess.) 951 ; 27 Sc. Jur. 
485.— SCOT. 

1410 XV. .1 — The cl. refusal 

to liold tliat tlicro was any presuniiitiou 
of the dcatli of a person wlio in 1859, 
when fourH'on, had ffone to sea as an 
ajiprentlco In a trading; ship, & of whom 
nothing had been heard for twelve 
years, the last tidings being; that li<‘ 
had been discharg;cd cured from a. 
hospital in America in .la.n. 1854. — 
q’AiT r. Wood (1866), 4 Maeph. (Ct. of 
Sons.) 449 ; 98 .Sc. Jur. 206.- -SCOT. 

1410 xvi. — •.] — ButTCE V. Smith 

(1871), 10 Moeph. (Ct. of Scss.) 190 
44 Sc. Jur. 82. — SCOT. 

1410 xvii. . ] — An application 

by a wife w hose husband had left her, 
Sc had, in spite of inquiries, not been 
heard of by her for eight years, for 
leave to re -marry, w'Us refused. — Ex p. 
ZiEDLER (1897), 8 H. C. 196. — S. AF. 
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Evidence. 


Sect 6 . — Presumptions: Sub-sed, 0 , B, d: C. (a) 

(fe).l 

WlUshire (1881), C Q. B. D. 386: K. v. Tolfton (1889), 

23 Q. B. D. 168; ^ Aldereley, Gibson n. Hall, [19051 

2 Oil. 181. Ment(L Doe d. Augell v. Angcll (1846), 9 

Q. B. 328 ; Hogan v. Hand (1861), 14 Moo. V. C. C. 310 ; 

Drummond o. Sant (1871), L. II. 6 Q. B. 763. 

1413. Unless contrary Inference can 

be drawn.] — A person ought not to be presumed 
to be dead from the fact of his not having been 
heard of for seven years, if the other circumstances 
of the case render it probable that he would not 
be heard of though alive. — Watson v. Englan3> 
(1844), 14 8im. 28 ; 2 L. T. O. 8. 455 ; 00 E. B. 
200 ; subsequent proceedings^ 4 L. T. O. 8. 210. 

1414. .] — The presumption of 

death, after seven years’ absence, does not arise 
where the probability of intelligence is rebutted 
by circumstances. — Bowden Henderson (1854), 
2 8m. G. 300 ; 05 E. B. 430. 

1415. .] — B. St. James, Cleuken- 

WELL (18,52), 10 J. P. .To. 373. 

1416. .] — When a person has not 

been heard of for seven years, the jiresumption of 
Jaw is that he is dead, but there is no presumption 
when he died, & he must be taken to have lived 
to tlie end of the seven years. — Dunn v. Snowden 
(1802), 2 Drew. 8m. 201 ; 32 Ti. J. Oh. lOi ; 
7 T. 558 ; 11 W. B. 100 ; 02 E. B. 508. 
Annoiaiifms : — Consd. ThonuiK v. Thomas (1864), 2 Drew. 

& 8m. 208 ; lie Phene’s Trusts (1870), 5 Gh. App. 139. 

Refd. lie Benham’s Trust (1867), L. K. 4 Kfj. 416; Be 

IjOwch* Trusts (1870), 23 L. T. 692. 

1417. •]— A. was not lieaid of from 

Dec. 1810. More tlian sev'cn years afterwards, 
namely, in Sept. 1854, lie would, if alive, have 
become entitled, by the d(iath of a relative, to a 
share in her residuary ])er8onal estate. Tins share 
had, in his absence, been paid into the account of 
the Accounfant-Genej*al of tlui Gt. of Gh., who, it 
was stated, was prepared to pay it to A.’s adminis- 
trator. A. had no otiicr j)i*()perty in this country : 
— Held : no general grant of administration 
would b(i m.ado to A.’s brother, on the ground 
that A. must be pr(*sumed to have died before 
the death of his relative, but only a grant limited 
to substantiate proceedings in tJie (-t. of Gh.^ — 
In the Goods of Turner (1834), 3 Sw. Tr. 47(1 ; 
33 I.. .T. P. M. A A. ISO ; 10 .lur. N. 8. 708 ; 104 
E. B. 1300. 

AmwtnHnn : — Mentd. In the Ooodii of Tucker (1864), 3 

Hw. & Tr. 58,'). 


as io when, during the seven years, he died. Ihe 
person upon whom it rests to prove either that 
he was alive or dead at a particular time must do 
so by distinct evidence. A. was last heard of in 
1873, but there was no evidence as to when he 
died. He died entitled to a sum of money, which 
had recently been paid to his administrator ; — 
Held : in the absence of any evidence as to when 
he died, neither his next of kin in 1873, nor his 
next of kin in 1880, were entitled to have the 
money paid to them. — Re Bhodes, Rhodes r. 
Rhodes (1887), 36 Ch. D. 580 ; 56 L. J. Oh. 825 ; 
57 E. T. 062. 

1420. .] — Although there is no legal 

presumption as to the actual time of death, there 
is a presumption at law, when a party has been 
absent & not heard of for seven years, that he is 
dead. Pltfs. having insured the life interest of 
one II. with deft, insurance co. for the better 
security of certain advances to II., & H. not 
having been seen or heard of for a period of over 
seven years : — Held : H. must be taken to have 
died, & pltfs. were entitled to the amount of tlic 
life policy & bonuses. — Willyams v. vScottish 
Widows’ Fund Life Assurance Society (1888), 
52 .T. P. 471 ; 4 T. L. R. 480. 

1421. — Though reason for conceal- 

ment,] — The ct. will presume the death of a person 
after sevtm years, although there b(‘ strong 
evidence to show that the pei'son has reason to 
keep his identity concealed. — Wills v. Palmer 
(1904), ,53 W. H. 169 ; 49 Sol. Jo. 165. 

1422. Not against Commissioners for reduction 

of National Debt.] — A fund in ct. was, in 1847, 
tran.sferred to the separatve account of E., a 
sailor. Nothing had been heard of since 1811, 
nor liad any claim been made for th(> fund or 
dividends. In 1857 the fund was iransfciTod to 
the Gomrs. for the reduction of the National Debt, 
tSi in 1860 administration to the (‘state of E. was 
granted by the l*rohatc Gt. On a juAition by the 
administrator for the payment of the fund to 
him : —Held : the ptiUtion should stancl over, 
with libc'ity to a 4 )ply, the (evidence being in- 
sutTicient to piovo the death of E. — WooD- 
iiousELKE (Lord) r. Dalrymple (1861), 30 

L. J. Gh. 607 ; 4 L. T. 455 ; 7 Jur. N. 8. 615 ; 

svh 7umi. AVOODIIOUSKLEE (LoRI^) V. DATiRYMPLE, 

Re Beamish, 9 W. B. 561, L. JJ. 


— .] ~Rc Pii end’s Trusts, No. 

— .] — If a person has not been 
heard of for seven years, there is a presumption of 
law that he is d(^ad ; but there is no pre.suinption 


1418. - - 

1402, ante. 

1419. 


C. Time of Presumed Death. 

(rt) In General. 

1423. No date to be presumed.] -Nepean 
Knkuit V . Doe, No. 1412, ayitc. 


d. 


1413 i. — ' — — Unless conJrary in- 
ference can he drftum.}- An cjcciiuoni by 
JainuH U. claiming as heir at luw of liis 
undo ; to prove the death of John R., 
elder brother of James. Such evi- 
dence was given of John’s absence 
from his last residence during seven 
years, unheard of by those win) would 
have hoard of him if he were not dead, 
that, a jury might on that evidence 
have presumed John’s death : — Held : 
l.he Jury w(5ro not on sneh evidence 
bound to presume John’s ileath, but 
wore at liberty to draw the inferenoo of 
hlfl death, or reject It, according to 
their ooncliislons on the whole case.^ — > 
Koctiford V . Jackson (1864), 1 

W. W. & A’B. 23.— AUS. 

1413 H. at 

the end of seven years the fact, of death 
was to be p resumed , & not sooner, 
unless there was some evidence affect- 
ing the probability of lite continuing 
so long. — D ob d. Haokrman v. Strong 
(1847), 4 U. C. R. 510 ; 8 U. C. R. 291. 
—CAN. 


1413 iii. — .1— The pre- 

.snmplion of d<'ath after an absence of 
seven years without intelligence being 
received does not arise when the 
probability of Intelligence being re- 
ceived is rebutted by circumstances. — 
Wilcox v. Wiix ox (1914), 27 W. L. R. 
3.)9; 24 Man. L. R. 93; 16 D. L. R. 
491.— CAN. 

1413 iv. — .l -TheCt. of 

Ch. acts upon ihe general rule, that a 
man’s death Is to be presumed after 
an interval of seven years since he was 
last hoard of : but the rule admits of 
exceptions, ^ the ct. is bound to con- 
sider the circumstances of the par- 
ticular case. In order to see whether 
the presumption is rebutted, or, rather, 
whether it fairly arises. — M‘M .\hon v 
M'Eijioy (1869), 5 1. R. Kq. 1.— IB. 

n. Before expiry of seven years .] — 
The presumption of death, not a.s a 
matter of law, but os a matter of fact, 
may arise on the particular facts of a 
COSO, although the seven years re- 


el uired for a presumption as a matter of 
law have not expired. — H kdgk r. 
Morrow (1914), 32 U. L. R. 218 : 20 
D. L. R. 501 ; 7 O. W. N. 279.— CAN. 

— _ Person encountering speci- 
fic peril or danger.] — If it appears 
in evidence that a person has been 
heard of within a period of seven years, 
but not since encountering some 
specific peril or danger wMch might 
reasonably be expected to 'destroy life, 
the ct. may Infer that he is dead. ,S. 
fought with the Boer forces in a certain 
engagement with the Bxitish in May, 
1900. Since that time till time of 
application his wife had never heard of 
him, tic none of his comrades had seen 
him : — Held : the ct. might infer that 
ho was dead. — Ex p. Smit (1903), T. S. 
12.— S. AF. 

PART III. SECT. 6. SUB-SECT. 6.— 
C, (a). 

1423 i. No date V'ill be presumed .] — 
Whenever the question as to the exact 
time of death arises it must be dealt 
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1424. .] — A. arrived at Albany, in the 

State of New York, from England, in Apr. 1850, 
& from that date, though inquiries been made, 
he had never been heard of. His wife died in 
England in Feb. 1857, leaving a will dated Jan. 
1857 : — Held : Probate would be granted to the 
exor. as of the will of a widow. 

I think you are entitled to have your motion 
granted. Seven years have fully elapsed since 
the husband was heard of, which is a fair ground 
for presuming that a person is dead, but not for 
presuming that he died at the beginning or at the 
end of the seven years. Here, there is ground for 
supposing that this person died some time ago. 
If he had remained in Albany, he would probably 
have been known there ; but not having been 
known, it is probable that he died very soon after 
liis arrival there. You may fairly assume that 
he was dead before the dato of liis wife’s death 
(CuESSWELL, J.).— /n the Goods of How (1858), 
1 Sw. & Tr. 53 ; 27 L. J. P. &, M. 37 ; 31 L. T. O. S. 
2G ; 4 Jur. N. 8. 300 ; 104 E. R. 020. 

1425. .] — Lambe V. Orton, No. 1401, attic, 

1426. .] — Dunn v. Snowden, No. 1410, 

ante. 


1427. .] — Although the law presumes a 

person, who has not been heard of for seven years, 
to be dead, yet, in the absence of special circum- 
stances, it draws no presumption from that fact 
as to the particular period when he died ; & the 
onus of proving death at any particular period of 
time within the seven years lies with the i)arty 
alleging death at such particular time. — Thomas 
V. Thomas (1804), 2 Drew. & 8m. 298 ; 11 L. T. 
171 ; 13 W. U. 225 ; 02 E. K. 035. 


Annofafin^ : — Expld. Rc Phono’H Trusts (1870), 5 Ch. App. 
Refd. lie Benham’H Trusts (1807), L. II. 4 E(i. 
416 : Re Lewes’ Trusts (1870), 23 L. T. 692. 


1428. A legatee under the w'ill of 

testator, who died in 1800, had not been heard of 
since 1854 ; — Held : the ct. required evidence as 
to tlio time of death & could not come to a 
decision on tlie point upon mere presumption. — 
Re Benham’s Trusts (1807), 5 Ch. Api>. 1 11, n. ; 
37 L. J. Ch. 205 ; 10 W, R. 180, L. J. 

An^>(alums : — Consd. Re I’heu^’s TruHtH (1870), 5 Ch. App. 

139. Refd. Re BoEHney’s Trust (1869), 38 L. J. Ch. 169 : 

Rc Lowes’ Trusts (1870), L. H. 11 Eq. 236. 


1429. .] — Re PHPLNJi’s Trusts, No. 1402, 

anie. 


1430. .] — Although a person who has not 

been heard of for seven years is presumed by law 
to be dead, yet the law raises no presumption as 
to the actual time of liis death, therefore, if 
any one has to establish the precise period at 
which such person died, lie must do so by evidence, 
& cannot rely upon the presumption of death or 


of the continuance of life. — IZe Craub'urd’s 
Settlement Trusts (1886), 2 T. L. R. 492. 

1431. .] — Re Rhodes, Rhodes v. Rhodes, 

No. 1419, ante, 

1432. .] — Wnj.YAMS V, Scottish Widows’ 

Fund Ihfe Assurance Society, No. 1420, ante, 

1433. .] — Re Aldersey, Gibson v. Hall, 

No. 1403, ante, 

1434. Death presumed at end of seven years.] — 

IRi Westbrook’s Trusts, [1873] W. N. 107. 
Annotation : — Consd. Re Rhodes, Rhodes v, Rhodes (1887), 

36 Ch. D. 586. 

(b) Onus of Proof, 

1435. General rule.] — A tenant for life entitled 
beneficially under a will assigned her interests to 
secure the repayment of certain advances, & the 
premiums on policies on her life. At tlie end of 
Mar. 1800, a small sum of money — usually paid 
quarterly — was paid to her. Shortly afterwards 
she went on a pedestrian tour, & liad never been 
heard of since. The small sum which became 
payable at the end of Juno was never applied 
for : — Held : the presumption was that she was 
dead, & on tlie evidence she could not bo pre- 
sumed to liave died before June, 1800, but she 
must be taken to have died soon after June, 1800. 

It is impossible to distinguish a case of pre- 
sumption of death from one of presumption of 
life, for whoever has to make out a case in order 
to establish a title which depends upon the fact 
of either the death or the life of any pei*8on must 
prove that fact (Hall, V.-C.). — Hickman v. 
Upsall (1875), L. R. 20 Eq. 130 ; 23 W. R. 770 ; 
subsequent proccedinqs (1870), 4 Ch. D. 144, 0. A. 
Annotations : — Consd. Rc Corblshlcy’s Trusts (1880), 49 

L. .T. C/li. 266. Refd. Rc Rliodos, Rhodes v. Rhodes 

(1887). 36 Ch. D. 680. 

1436. On party asserting death.] — Thuoomorton 
V. Waj.ton (1024), 2 Roll. Rep. dOl ; 81 E. R. 
917. 

Annotations : — Refd. Wilson r. Hodfres (1802), 2 East, 

312 ; Re Perton, rearsoii v, A.-C. (1886), 63 L. T. 707. 

1437. ■ — — -.] — Where the issue is on the life or 
death of a person once existing, the proof lies on 
the party asscuLing the death. — Wilson v, Hodges 
(1802), 2 East, 312 ; 102 E. R. 38S. 

Annotation :■ — Refd. Rc I’crton, Poarsoii r. A.-(J. (1885), 53 

L. T. 707. 

1438. On party asserting survivorship.] — For- 

sons claiming property as next of kin to a deceased, 
intestate, & showing their kindred, are entitled, 
in the absencti of evidence that a j^erson now 
dead K nearer of kin to intestate survived him. 
The onus rests on those claiming through a 
deceased nearer of kin to intestate, to show that 
such deceased survived intestate . — Rc Green’s 


with according to the evidence & cir- 
cuinstancea of each case, when the 
death is alleged to have occurred at 
any time not allected by the presump- 
tion of Jaw as to the seven yoars.^ — 
Dhauup Nath v. Gobind Saran, 
Gobind Sakan V. Dharup Nath 
(1880), I. L. R. 8 All. Gli.—IND. 

PART HI. SECT. 6, SUB-SECT. 6.— 

c. (b). 

1438 i. On party asserting survivor- 
shix ).] — A married woman was deserted 
by her husband in 1896, & from that 
time she heard nothing of him. In 
1909 she married O. : — Held : in pro- 
ceedings against O. for leaving her 
without means of support that, on 
proof of the above facts, the onys was 
upon O. to establish the existence of 
the first husband at the time of the 
s^nd marriage. — Ously v. Ously, 
11912] V. L. R. 32.-— AUS, 

1438 ii. .] — ^A will purporting to 


convey all testator’s estate to his wife 
W'as attacked for uncertainty by per- 
sons claiming under alleged heirs at 
Jaw of testator & through conveyances 
from them to persons abroad : — Held : 
as the heirship at law was dependent 
upon the alleged heir having survived 
his father & it was not established, the 
ct. would not presume that liis father 
had died before him. — ^M .ay v, Looie 
(1897), 27 S. C. R. 443.— CAN. 

1438 iii. .1 — Testator, dying In 

1895, gave his estate to his brothers & 
sisters. One brother was living in 
1885, but had not been heard of for 
more than 7 years before the death of 
testator. There was no evidence that 
he was dead, nor that he survived 
testator. Letters of administration 
to his estate were granted in 1903, 
upon the presumption that he was 
dead : — Held : the onus of proof that 
ho survived testator lay upon those 
who claimed under him . — Rc McNkil 


(1906), 12 O. L. R. 208 ; 7 O. W. R. 
563.— CAN. 

1438 iv. .1— Applt. through his 

father claimed a share in the property 
of his grandftitlior, who died In 1884. 
The father disappeared in 1870 & had 
not since been heard of : — Held : the 
onus was on applt. to prove that his 
father survived the grandfather.— 
MOOLLA CA88IM V. MOOLI.A ABDUL 
Rahim (1905), I. L. R. 33 Calc. 173.— 
IND. 

1438 V. .]— B. loft N. in 1892, & 

was not heard after Mar. 1895. His 
mother died in Sept. 1896. Adralnts- 
tratlon to his estate was granted 
in 1903. In an action by the next of 
kin of B., requiring that the estate be 
distributed amongst thorn, In which 
the administrator of the mother’s 
estate & the A.-G. on behalf of the 
Crown were added as parties, & claimed 
that the estate of B. should be dis- 
tributed as though the mother survived 
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Sect, 0. — Presumptiom : i Sub'SccL C. jh) <&: (c).] 
Settlement (1805), L. K. 1 Kq. 288 ; 35 I.. .1. Oh. 
252 ; 13 L. T. 541 ; 12 Jur. N. 8. 70 ; U W. K. 
192. 

AnnMaiion : — Refd. lie Plien6’« Trusts (1870), 6 C'li. App. 

13U. 

1439. .] — A rnaiTied woman died intestate 

in I85(h Her husband was a transported felon, 
& had not been heard of since 1853. The wife’s 
next of kin applied at her death for administration 
as in the case of a widow ; — Held : it was the duty 
of persons applying under such circumstances, to 
prove aflirmatively tliat the jiaity whom they 
claimed to icpresimt had survived the other. — 
hi the (Joods o/Kicholls (1872), L, K. 2 P. & 1). 
401 ; 41 L. J. P. A M. 88; 27 L. T. 323; 30 
J. 1\ 808 ; 21 W. Jl. 101. 

1440. — Legatee 6c testator.] — Where a 
legatee lias not been heard of for seven years, his 
death will be i)rcsumed, A the 0 )im of proving 
that he survived i(*stator lu‘s upon those who 
claim under him. In the absence of such proof, 
the legacy will be paid to the residuary legatee or 
the next of kin of testator, as the case may be. — 
He l.EWEs’ Tuusth (1871), 0 Ch. App. 350; 40 
J.. J. (Jh. 002 ; 21 L. T. 533 ; 35 J. P. 357; 19 
W. n. 017, L. JJ. 

Annotalunis : — Consd. Hickman v. UpHall (1875), L. Tt. 20 

Kq. 130 ; Re lUiodcs, UhodcH v. llhodes (1887), 30 Ch. 1>. 

586. Refd. Re CorbiKhloy’e Trusta (1880), 40 L. J. Ch. 

266. 

1441. .] — Testator gave a lega(;y to 

be equally divided, within twelve months, between 
the (hildren of W. who should be living at his, 
testator’s, death, su(di sum to be raised out of the 
property hereinafter given to his extrix. for life. 
He then gave to his extrix. certain real & personal 
estate for Jier life, after her death to the children 
of W. living at his, te.stator’s, death. At tc^stator’s 
death in Jan. 3847, there were four cluldren of 
W. living, but another, J., had not been heard of 
since Peb. 1815, A nothing ever was heard of him 
afterwards. The (*xtrix. paid to the four children, 
who were known to be living, four fifth shares of 
the legacy, but did not raise the remaining fifth. 
In 1851 she became lunatic, A in 1852 the funds, 
to the income of which she was entitled for life, 
were transferrtul to the credit of the lunacy to the 
account of the lunatic & tlie children of W., & the 
income was ordered to be applied for her benefit. 
In 1871 the four surviving children of W. A the 
administrator of J. x^etitioned that the remaining 
fifth share of the legacy, Avith inU'rest, might be 
paid to the four children, or, if not, tlien to the 
administrator of J . : — Held ; there being no proof 
that J. survived testator, the share must bo paid 
to the four children Avho Avere knoAvm to liave 
survived him. 

It [the 0 )niH j^rohandi] lies uiion those claiming 
under him to show that he Avas included (JAMr:s, 
LJ.).--He Walkek (1871), 7 (h. App. 120; 41 
L. J. Vh. 219; 25 L. T, 775; 20 W. li. 171, 
L. JJ. 

Anw>tutions : — Apld. Re Benjamin, Ninnlle r. Benjamin, 

I1U02J 1 Ch. 723. Mentd. Lewis v. McKav, Algule r. 

Vugler, Clark r. Potter (1U24), 93 1^. ,T. K. B. 840. 

1442. — .]— In 8('pt. 1892, P., Avho Avas 

then 24 years of age disappeared, A lie had never 
since been heard of. Under his father’s Avill he 
Avas entitled to a share of the residuary estate in 
the event of Ids surA iving testator. Testator died 
in June, 1893. Upon a siumuons taken out by 
the trustees in 1900 to haA^e it detiTinined how 


P.’s share ought to be dealt witli : — Held : Ih 
must be pre.sumed to be dead, &, in the absence 
of proof that he had survived testator, without 
making any declai*ation as to the date of P.’s 
death, liberty would be given the trustees to 
distiibute his share on the footing that he had 
predeceased testator. 

If he is to be presumed to be dead, the onus of 
jAroof is on his administrator (Joyce, J.). — He 
Benjamin, Neville v, Benjamin, [1902] 1 (Jh. 
723 ; 71 L. J. Ch. 33 9 ; 80 L. T. 387 ; 38 T. L. U. 
283 ; 40 Sol. Jo. 200. 

1443. .] — He Aldersey^ Gibson v . Hall, 

No. 1403, ante. 

1444. Trusts declared by deed — Onus rests on 
party asserting death at date of deed.] — By deed, 
dated in 1800, trusts of personalty were declared 
after the death of the settlor in faA^our of a person 
by name. The named person had not been heard 
of since 1801. There Avas no evidence as to the 
date of his death, 6c on the death of tlu^ settlor 
her r(‘presentatives claimed the money, contending 
tliat there Avas a resulting trust in her favour : — 
Held : where a trust was declared by deed in 
favour of a named xierson such person must, until 
the contrary was shoAvn, be taken to haA^e been in 
existence at the date of tlie deed, 6i the onus of 
proving his death before that date lay on the 
rexiresentatives of the settlor, but as it liad not 
been discharged by them there Avas no resulting 
trust &; the money must be paid to the repre- 
sentatives of the named person. — He Coubtsiiley’s 
Trusts (1880), 14 Uh. H. 840 ; 49 L. J. (Jh. 200 ; 
28 W. K. 530. 

AriTMtation : — Consd. Re Tilt, Lampet v. Kennedy (1896), 

74 L. T. 16.3. 

1445. On party alleging death within seven 
years.] — Lambe v. Orton, No. 1401, anie, 

(c) SuJJicieyicy of Proof, 

1446. Bad health when last heard of.] — The 

I)resumi>tion of death from length of time lias 
relation to the commencement of the period. 

If at the end of five or six years Ave were to have 
pronounced upon the fact of this man’s existence, 
the conclusion that he Avas then living would not 
perhaps have been the subject of exception ; but 
after this lapse of time since he appeared in a 
desperate state of health, & was to have returned 
to liis relation in six months, surely lie must be 
taken to have died (Lord Ebskine, 0.). — Webster 
V, Birchmore (1807), 13 Ves. 302 ; 33 E. K. 329, 
L. (J. 

1447. Ship proved to have sailed & not been 
heard of.] — Where a A'^essel is jiruved to haA’^e sailed, 
6c lias not been heard of for Wo or three years, it 
is to be presumed that she is lost, but at wliat 
time an individual who sailed on board of such 
vessel perished, is to be collected by the jury 
from the particular circumstances of the case. — 
Watson r. Kino (1815), 4 Camp. 272 ; 1 Stark. 
121, N. r. 

AtmoiatioUH : — CODSd. Doo d. Knight r. Nepean (1833), 5 

B. & Ad. 86. Mentd. Itundle i\ Beauuiout (1828), 1 

Moo. & P. 396 : UauHHCn v. Morton (1830), 5 Man. ife By. 

K. B. 613 ; (fillett v. Abbott (1838), 7 Ad. Sc El. 783 ; 

Smart r. SandaiH (1848), 5 C. B. 895 ; Carter r. White 

(1882), 20 Ch. D. 225. 

1448. .] — Presumption that a party died 

at a particular time within the scA^eii years after 
he had been last heard of ; the iiarticular time 
being Uie hurricane months A the party having 


the won ; — JJcld : the onus was on the r. Wixtkh (1906), 9 Nfld. L. B. 189. — seven years.] — Doe d. Haoerman v. 

administrator of the mother’s estate NFLD. Stuono (1847), 4 U. C. B. 510: 8 

to prove that the mother survived the U. C. B. 291. — CAN. 

son. — Cairns r. Buoavning, Browning 1445 i. On party alleging death within 
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sailtitl from Demarara before the expiration of 
the hurricane months. — Sillick r. Booth (1842), 
1 Y. & C. Ch. Oas. 117 ; 11 L. J. Ch. 41, 123 ; 
5 Jur. 1151 ; 0 Jur. 142 ; 02 E. R. 810. 

Annntationa : — Mentd. Underwood v. Wing (1854), 19 Bcav. 

459 ; Dutton v. Crowdy (1863), 33 Boav. 272. 

1449. .J—Anon. (1809), cited in 30 Ch. 1). 

at p. 591. 

1450. CertiOcate of Registrar-General of 

Shipping.] — Upon motion to presume the death of 
a man who sailed from this country for Western 
Australia on board a small vessel whicli called at 
Cape Town &; was never heard of after leaving 
that port, the certificate of the Registrar-General 
of Shipping & Seamen was produced, which 
stated {inter alia) that tlie person in question was 
returned as serving upon the vessel as second 
mate at the time when she was last heard of, & 
that ho was “ supposed di'owned.” The certificate 
was furnislied in pursuance of the provisions of 
Merchant Shipping Act, 1894 (c. 00), & two 
members of deceased’s family swore to their 
belief in his death, 'the underwriters of the 
vessel liad paid the insurance money, as upon a 
total loss, & notice had been given to the ollice 
with whom deceased’s life was insured : —Held : 
the death would be presumed as having occurred 
on or since the date when the vess(d wiis last 
heard oL—In the Goods of Dodd (1897), 77 L. T. 
137. 

1451. Death of tenant for life — Not heard of by 
person residing in neighbourhood.] — The fact of a 
tenant for life not having been seen or heard of 
for fourteen years by a person residing near the 
estate, although not a member of his family, is 
prim A facie evidence of the death of the tenant 
for life. — Doe d. Lloyd v, Deakin (1821), 4 
B. & Aid. 433 ; 106 E. R. 995. 

1452. Inquiries by family — In poor health when 
last heard of.] — Grissall v. Stelfox (1845), 5 
L. T. O. S. 475 ; 9 Jur. 890. 

1453. .]—' A. left this country on Nov. 9, 

1829. On June 16, 1831, his brother-in-law 

received a letter from America on belialf of A., 
describing him as having changed his name to B. 
'riiree months after tliis A.’s wife sent a letter to 
him, addressed to him as B., by the hand of a 
friend who could not lind him. He was not heard 
of any more, A it did not appear tliat any in- 
quiries were made by his family : — Held : on this 
state of facts there was not suOicient information 
to ground presumption of death, still less of the 
particular period of death . — Re Creed (1852), 
1 Drew. 235 ; 61 E. R. 441. 

1454. — .] — A policy on the life of R. was 

granted in 1863. An action was brought upon 
it in 1874, & the question was whether R. was 
alive or dead. He had been absent from his 
former home for more than seven years, having 
left it in 1867. His sister & brother-in-law, who 
lived where he had formerly lived, gave evidence 
as to his absence, & said that they had not heard 
of him for more than seven years. On cross- 
examination they said that a niece of his had said 
that when she was in Melbourne, in Dec. 1872, or 
•Tan. 1873, she saw a man whom she believed to 
be her uncle R., but he was lost in the passing 
crowd before she was able to get to sxjeak to him. 
No effort appeared to have been made to find him 
at Melbourne, & the other relatives believed the 
niece to have been mistaken. The jurymen 
exxjressed a similar opinion. The judge directed 
the jurymen that they “ could not say that the 
man had not been heai’d of during the last seven 
years when one of his relatives declared that she 
had seen him alive, &; well within the last three 


year’s ; & still less could they say that he had 
never been heard of, when all the members of the 
family st/ated that they had heard what she had 
stated ” ; “ that the ground for the i^resump- 

tion of death from a man having been abstuit for 
seven years was entirely removed by the direct 
evidence that every relative had heard that he 
was alive.” &, lastly, His Lordship said to the 
jury, “ Under these circumstances unless you are 
l^repared to find that he was dead in Apr. 1875, 
& lind it upon evidence which tends to proV(i 
exactly the contrary, & in the absence of that 
evidence upon which alone the i)resumi)tion should 
be raised of his death, your verdict ought to be 
for defts.” The Ct. of Appeal had considered this 
to be a misdirection, & had ordered a venire do 
novo. On appeal to the House of Lords : — Held : 
the decision of the Ct. of Apj^eal would be affirmed. 
— Prudential Assurance Co. v. EdiWonds 
(1877), 2 App. Cas. 487, U. L. 

1455. Sailor leaving ship — No intention to 
desert.] — A sailor left his ship at the end of the 
year 1849 or very early in 1850 & had not since 
been heard of: — Held: (1) if he was shown to 
have intended to desert, it could not lx; x^resuniod 
that Ik; was dead in May, 1850 ; (2) if ho intended 
to return to his ship, the ct. would assume that he 
had met with an accident, by which ho perished 
a very short time after leaving the vessel ik> before 
May, 1850 . — Latcin v. Lakin (1865), 34 Boav. 
443 ; 12 L. T. 517 ; 11 Jur. N. 8. 522 ; 13 W. R. 
704 ; 55 E. R. 707. 

Amiotaiions : — As to (1) & (2) Refd. Re IMion6’s Trusts 

(1870), 5 Ch. App. 139. Generally, Mentd. Re Brlriarloe’s 

Trusts (1872), 26 L. T. 58; Sweto v. Tiudal (1874), 31 

L. T. 223. 

1456. Moneys payable periodically & not applied 
for — Death presumed before next payment due.] — 

Re Henderson’s Trusts (1868), cited L. R. 7 Eq. 
at p. 500 ; 38 L. J. Ch. at p. 159. 

Annotatio7i8 -Avid. Re Boasucy’s Trusts (1869), L. R. 7 

Eq. 498. Refd. Re l'heu6's Trusts (1870), 5 Ch. App. 

139. 

1457. Death presumed shortly after first 

payment not applied for.] — A person who was en- 
titled to the dividends on stock payable in Apr. 
& Oct., applied for his dividends in Ai)r. 1860, 
was last seen in Aug. in the same year, when lu; 
was in a very bad state of health. Ho never 
applied for liis half-yearly dividends in the on- 
suing Oct. It appeared that he was of very 
dissolute habits, & chiefly depended on the 
dividends for his maintenance. The question 
being wlietUer lie died before Nov. 1860 : — Held : 
not having ai)pUed for the dividends due to him 
in Oct. 1860, <to having regard to the state of Jiis 
health when last seen, the presumption must be 
that he died before Nov. 1860. — Re Beasney’8 
Trusts (1869), L. R. 7 Eq. 498 ; 38 L. J. Ch. 159 ; 
19 L. T. 630. 

AiinoUttion .•—Refd. Rc Phou6’a Trusts (1870), 5 Ch. App. 

139. 

1458. .] — Hickman v. Upsall, No. 

1435, ante. 

1439. When better evidence obtainable — Refusal 
to draw inference.] — Where the evidence that a 
legatee did not survive testator is not conclusive, 
& it appears that better evidence might possibly 
be obtained, the ct. will not draw an inference in 
law that the legatee is dead, but direct the amount 
of the legacy to be carried to a separate account. 
— Re Rhodes, Fraser v. Renton (1873), 28 L. T. 
392. 

1460. Absconding debtor — Statement of Inten- 
tion to commit suicide.] ^ — On Jan. 28, 1893, debtor 
departed from his dwelling house, & on the same 
day a hat bearing his name was discovered in the 
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Sect, ^,—Preaumptions : Syb-aect, 6, C, (c), D. 

iSc E, I 

neighbouring canal. A letter was also received 
from debtor by his manager intimating that before 
such letter arrived ho would be out of his trouble. 
The evidence showed, however, that at the time 
of his going away debtor was in very embarrassed 
circumstances, <fe that, on the day before, ho had 
collected about £25 from persons who owed him 
money, which sum ho took with him. He also 
took his best clothes, clean linen, <fe such jewelry 
iis lie possessed. The canal was thoroughly 
dragged by the police, but nothing was found 
Held : under the circumstances, the ct. was not 
bound to presume that debtor was dead. — Re 
Lewis, Ex p. Becker (1893), 9 T. L. R. 400 ; 
10 Morr. 141, D. C. 

J). A pplication of Presumption in Proceedings 
as to Property. 

1461. Redemption action — Death of eldest son 
of mortgagor presumed — After thirty years.] — 

Masten V. COOKSON (1734), 2 Eq. Gas. Abr. 414 ; 
22 E. R. 352, L. 0. 

1462. Presumption of death of legatee After 
twenty-seven years.]~DixoN v. Dixon (1792), 
3 Bro. C. C. 510 ; 29 E. R. 072. 

1463. Payment out upon recognisance to refund — 
After twenty years.] — Payment was ordered, where 
one pariy entitled had not been lieard of for 
twenty years upon a recognisance to refund in 
the event of a claim. — Bailey v. Hammond (1802), 
7 Vos. 590 ; 32 E. It. 237. 

1464. Presumption of death of person entitled 
as one of next of kin — After seventeen years.] — A 
person who, if living would have boon entitlc;d to 
a share of residue, as one of the next of kin, but 
wlio left England seventeen years ago, <fc had 
never sinc(i returned or been heard of, was pre- 
sumed to be dead. — Bitckman v. Ives (1837), 0 
L. J. Ch. 197. 

1465. ^ Upon security to refund.] A. went 

nbroad in Hejit. 1830. His father died in 8opt. 
1833. About tw(nity itionths previous to that 
time A. was hoard of for th<5 last time. The ct. 
ordered a share of the fath(‘r’s residue b(;queathed 
to A. t/O be transferred to his broth(;r, as the sole 
next of kin of the fatlie'r living at the father’s 
death, on the brother giving security to refund 
it, in case A. should ))e living or should have died 
after his father. — Dowlfa" v. Winfield (1844), 
14 8iin. 277 ; 8 .lur. 972 ; 00 E. R. 305. 

Amiotaiiom : — Refd. Itv IIouliaiii’H TruHtH (1867), b. K. 4 

Eq. 416 ; Rc rhca6'H TrustH (1870), 5 Ch. App. ElO. 

1466. After twenty-four years.] — Re Ly- 

ford’b Settlement Trusts (1853), 17 Jur. 570. 


1467. Presumption of death of plaintiff-;- After 
twelve years — Reference to master.] — The bill was 
filed in 1839 by A. under a power of attorney, 
executed by pltf. in 1827. A motion was made m 
1839 to take the bill off the file on the ground that 
pltf. was not alive at the time of the institution of 
the suit. The affidavit in support thereof stated 
that pltf. went to America in 1824 & had not 
since been heard of by deft. No direct evidence 
was produced that pltf. was living, nor the date 
of any letter from him since 1827 : — Held : the 
circumstances afforded sufficient ground of sus- 
picion to direct a reference to the master as to 
that fact. — Howe v, Maclean (1839), 9 L. J. 
Ex. Eq. 1. 

1468. Presumption of death of annuitant — Pay- 

ment out of principal & accumulation — Upon 
security to refund.] — A sum of money was sot 
apart in 1815 to answer an annuity to a woman 
then supposed to bo resident in India, but who was 
never afterwards heard of. In 1837 the mfister 
having ceiHfied, upon presumption, that she was 
dead, but without finding when she died, the ct. 
ordered payment of the principal money to the 
party entitled to it, subject to the annuity. In 
1842 the ma.stcr having certified, upon presump- 
tion, that she had died in 1822, & that no personal 
representative had been heard of, the ct. ordered 
immediate payment, to the same party, of the 
accumulations since tliat time ; & in 1847 it 

ordered payment of the rest of the fund to the 
same party though resident abroad, upon his 
giving his personal security to refund, in case the 
annuitant or lier personal representative should 
over establish a claim, — Cuthbert v. Furrier 
(1847), 2 Fh. 199 ; 41 E. R. 918. 

1469. Presumption of death of tenant for life — 
Payment out of dividends — Upon security to re- 
fund —After fourteen years.] — A tenant for life of 
a fund in ct. was transported in 1838, & had not 
since been hoard of. lJi>on an application made 
in 1852 by the rennaindermcn for payment : — 
Held : the dividends should be paid to them, & 
an undertaking would be required to replace the 
amount out of the capital, if the tenant for life 
should bo still alive, Mileiiam’s Trust (1852), 
15 Bcav. 507 ; 51 E. R. 034. 

1470. Presumption of death of husband- -Pay- 
ment out to wife of money in jDint names — After 
fourteen years.] — A husband & wife in America, 
by a deed of sepai'ation, agioed to live apart, & 
that the wife should be at liberty to carry on 
business, etc., & to retain, for her own use, all 
her present & future property, in any way acquired. 
Subsequently a legacy, having accrued in right 
of the wife, was carried to the account of the 
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p. Payment ovi upon rcro'jnimnce 
to refund— After twcnfy-fuur years.]— 
On a I'euewed ai)T)licatioii for the pay- 
ment to K.’h heirs ab intestalo of an 
Inhoritunce due to him out of hla 
mother’s estate, It was proved that he 
had been absent from the colony for 
twenty -elgrht years, diiringr the last 
twenty-four of which ho had never 
been heard of, notwithstanding every 
possible elTort made by his rolotives & 
friends to find him : — Held : the 
probability of his death was ho groat as 
to Justify an order for the distribution 
of the inheritance among those who 
would be bis lieirs ab intestatOt If he 
were dead, upon their respectively 
giving their personal undertaking to 
the Master of the Suprt?mo Ct. that 
they would restore the capital sums 
received by them respectively In ca«e 
ho Hhould thereafter be found to be 
alive.— /ic Kannemkvkr, Kx p. Kan- 


NEMEYER ( 185 ) 9 ), 16 S. C. 407 .— S. AF. 

q. A/Ut twenty-six years .) — 

Wiiere a missing person had not been 
heard of fur twenty-six years, the ct. 
refused to grant an order presuming 
his death, but appointed a curator to 
his estate with power to administer 
the same & to pay over the available 
balance to his hc;i*8 ab intestaJo against 
their personal security for restoration 
of the property In case it should subse- 
quently be found that they wore not 
entitled thereto . — Re Nicolson (1908), 
T. S. 870.— S. AF. 

r. .1 — There Is no absolute 

certainty in the c;ise of a legal pre- 
sumption of death. &, as it is only a 
presumption, the heirs among whom 
the property of the person thus pre- 
sumed to be dead is distributed are 
bound to give security to restore the 
money in cose he should turn up alive. 
— Dkmpebs & V\N Eyneveup V. 
S. A. MirruAL Life Assurance 


SOCIETY (1908), 25 S. C. 162.— S. AF. 

8. Presumption of death of hus- 
band — Payment to wife of annuity ,] — 
The wife of a contributor to a widows* 
fund sued the trustees of the fund for 
declarator that her husband, who had 
Dot been heard of for eighteen years, &: 
who would have been sixty-one years 
of age at the dale of the action, must 
be hold to have died on the date he 
was last lieard of, & for payment of an 
annuity which was contingent on his 
death: — Held: (1) pursuer’s husband 
must be presumed to have died on a 
date ten years after that on which he 
was last hoard of ; (2) defenders must 
make payment of tlie annuity as from 
that date. — G reig v. Merchant Co. 
OF Edinburgh, [1921] S. C. 76; 58 
So. L. R. 56.— SCOT. 

t. Matter for discretion of court.] 
— In cases whore the ct. Is asked to 
divide the property of a person, on 
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liusband & wife. Nothing having been heard of 
the husband for fourteen years, on a petition 
presented by the wife, asking the transfer to her 
of the stock ; — Held : the stock must be sold, & 
the proceeds paid to her on her sole receipt. — 
Whitlow v. Dilworth (1854), 2 Sm. & G. 35 ; 
18 Jut. 445 ; 2 W. R. 150 ; 65 E. R, 290. 

1471. Presumption as to death Intestate — After 
forty years — After search for probate.] — Where a 
man had gone to India more than forty years ago, 
& no ti’ace of him could be found in the oHicial 
leturns, & search was made in the three Presi- 
dencies, &- no record could be found of his buiial 
or of any grant of probate of his will or of letters 
of administration of liis estate & effects : — 
Held : administration w^ould be granted, upon the 
presumption tiiat he had died intestate, upon a 
search being made in the Indian register of 
marriag(\s, & no entry being found to show that 
lie had been married. — In the Goods of Dealy 
(1801), 25 J. P. 809. 

E, Comnioncnlcs. 

SeCy now, l^aw of l^roporty Act, 1922 (c. 10), 
s. 107 (3). 

1472. Former rule — Presumption of simultaneous 
death of husband & wife.] — A husband appointed 
his wdfe extrix. & residuary legatee ; he & his wife 
were drowned at the same time ; — Held : adminis- 
tration with the will annexed would be granted 
to the next of kin of the husband. 

Upon the whole I am not satisfied that proof is 
adduced that the wife survived. Taking it to be, 
they both died together, the administration is duo 
to the representatives of the husband. I assume 
that they both perished at the same moment, <fc, 
therefore, 1 shall grant the administration to the 
ri^prcsentatives of the husband. I am not deciding 
that the liusband survived the wife (8iu John 
Nicholl). — Taylor v. Diplock (1815), 2 Phillirn. 
261 ; 161 E. U. 1137. 

Annotations .•—Folld. in the Goods of TLoiiipsoii (18.34), 22 

L. T. O. S. 292 ; Underwood v. Wirii? (1854), 19 Heav. 

459. Befd. 1)00 d. Knight v. Nepean (1833), 5 B. Sc Ad. 

86. 

1473. .] — AVhere husband & wife are 

♦Irowned by the same accident the presumption 
is that they died at the same time ; <fe in order to 
entitle the next of kin of tlie husband to tlio wdfe’s 
property, it must be shown that he survived the 

wife. SATTERTH WATTE V. POWET.L (1838), 1 

(Jurt. 705 ; 163 K. R. 246. 

Annotations Folld. Underwood v. Wing (1854), 19 Bcav. 

459. Refd. In the Goods o/" Nichols (1872), 41 L. J. V. & M. 

88. 

1474. — .] — Husband ^ wife perishing 

together, where no evidence to the contrary, are 
presumed to have died at the same moment. — 
In the Goods of Underwood (1853), 22 L. T. O. S. 
292. 

1475. .]— -7n the Goods of Thompson 

(1854), 22 L. T. O. 8. 292. 

1476. Presumption that husband survived wife 

— Former rule.] — Administration of the goods of 
an intestate bastard, drowned together with his wife 
& only child, will be granted to a creditor, the 
King’s Proctor having been cited, but not the repre- 
sentatives of the wife, on presumption that the 
husband survived ; & the debt being large, & 

the iiroperty small. 

the ground of liia death, no definite 
period of absence is snfficient in itself 
to establish a prosmnption that the 
person who has not been heard of 
during tliat period is dead. The ques- 
tion is, in all such oases, one for the 
exercise of the discretion of the ct. 

Where B. had not been heard of for 


In strictness, the representatives of the wffo 
ought to have been cited ; but as the primd facie 
presumption of law is, that the husband survives, 
& as the property is small, Ac the debt large, the 
decree may pass {per Cur.). — Colvin v, Pro- 
curator-General (1827), 1 Hag. Eco. 92 ; 162 
E. R. 618. 

1477. .] — The husband wife having 

been drowned together, the ct., the wife’s next 
of kin not opposing, granted probate in common 
form of the husband’s will to exors. substituted 
“in the event of her dying in liis lifetime,” the 
will appointing her extrix., “ if living at his 
decease.” 

The general presumption is that the husband is 
the stronger & therefore smvived {per Cur.). — 
In the Goods of Selwyn (1831), 3 Hag. Ecc. 718 ; 

162 E. R. 1331. 

1478. .] — A husband, his wife, <S6 child 

having perished together, administration was 
granted of the husband’s effects as dead, a widower. 
— /n the Goods of Murray (1837), 1 Curt. 596; 

163 15. R. 209. 

1479. .] — E. i^crished with his wife 

only child, an infant, in the Cawnpore massacre, 
leaving no will. There being no evidence as to 
survivorship, the ct. granted administration of 
the personal estate of F. as having died a widower, 
to his mother, as his next of kin. — In the Goods of 
Wainwright (1858), 1 Sw. & Tr. 257 ; 28 L. d. P. 
& M. 2 ; 161 E. it. 718. 

Annotation : — -Held. In the Goods of NicholK (1872), 41 

L. .1. P. Sc M. 88. 

1480. -.]— /r the Goods of J5\vari’ 

(1859), 1 Sw. & Tr. 258 ; 164 E. R. 718. 

Annotations ; -Refd. In the Goods of NicbclH (1872), 41 

L. .1. P. Sc M. 88. Mentd. In the Goods of Bcyiioii, [1901] 

V, 141. 

1481. No presumption of survivorship or simul- 
taneous death.]— (1 ) There is no presumption of 
law arising from age or sex as to survivorshij) 
among persons whoso death is occasioned hy one 
& tlie same cause. Nor is there any presumption 

I of law that all died at the same time. The 
question is one of fact, depending wholly on 
evidence, Ac if the evidence docs not establisli the 
survivorship of any one the law will treat it as a 
matter incapable of being determined. Two 
persons, liusband & wife, made their separate 
wills. In the liusband’s will the property was 
given to his wifi;, “ 4 ^ in case my wife shall din 
in my lifethne,” tlien to W. in trust for the children 
on their coming of age, & in case all of them should 
die under ago then to W. for his absolute use Ac 
benefft. In the wife’s will, made under a power 
given by lier deceased father, in default of the 
exercise of which the property was to go to relatives 
specifically named, the property was given to the 
husband, subject to interests in the children, 
“Ac in case my husband should die in my 
lifetime ” then to W. absolutely. The husband 
Ac wife Ac two children perished at sea, being all 
swept off the deck by one wave, Ac all disappearing 
together ; — Held : there was no presumption 
that the liusband had survived the wife, or the 
wife the husband. 

(2) The onns prohandi is on the person asserting 
the affirmative. — Wing v. Angrave (1860), 8 
11. L. Gas. 183 ; 30 U. .1. Ch. 65 ; 11 E. R. 397, 

PART III. SECT. 6, SUB-SECT. 6.— E. 

1481 i. No presumption of survivor- 
ship or simultaneous death.] — Testator, 
a mother, with her two daupThtei-H, who 
were tlie sole henefioiaricH under the 
will, perished in a shipwreck. Sc there 
was no evidence as to whether cither 
o£ the daugrhtors had survived the 


fifteen years, & no response had been 
made to advertisements which had been 
inserted in newspapers circulating in 
the place where he had last been known 
to live, the ct., in the absence of more 
accurate inquiries, refused to authorise 
the distribution of his property . — Re 
Bkaolkhole (1908), T. S. 49. — -S, AF. 
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6‘cel. (S.~PrenumplioH8 : ISub-iiccl. U, A'. iSJ A’. ; siib- 
sect, 7.] 

no7}i. Undkhwood v. Wing 
(1854), 4 De G. M. G. 633, L. C. 

/o (1 ) PoUd. In ihcdoods of Alston (1892), 

tSft ?* Rffd, He l^heii6’s TruHtH (1870), 6 C*h. App. 

fVoDrfs of Nichols (1872), 41 L. J. P. & M. 88. 

rAfy^® Hettlrnts. (1805), L. 11. 1 Eq. 

7, • Mentd. Tennant v. Ilealhheld (1855). 21 

Ijeav. 255 ; Hall v. Warren (1801), 9 H. L. Cas. 420 ; 

Harnett V Tugwell (1802), 81 Beav. 232; EvaiiH v. 

Htratford (1804), 2 Hem. M. 142 ; He Tredwell Jeffray 

.Saccharin C'orpn. v. Qnincey, 

iiuuuj 2 Lh. 240. 

1482. .] — When a liusband &; wife are 

hilled at the Ham o time, <& there is no evidence as 
TO svirvivorsldp, tlio ct. will not iiresume that cither 
of them survived the other, & will grant administra- 
tion of their personal estate <te effects to their 
respective next of kin. — In the Goods of Whkp 3 i, 15 H 
(1861), 31 L. J. P. M. 7 \. 40 ; 26 J. P. 57. 

1483. ■ ,] T. liis wife &, three children went 

down in tJio same ship. There was no evidence 
as to survivorship, <St no will i—IJcId : the ct. 
granted administration to the maternal grand- 
lather of the surviving children. — Jn the Goods of 
Gutn.steai) (1870), 21 P. r, 731 ; 31 J . P. 152. 

. T l‘^i»tjand & wife executed 

Identical wdls, each appointing the other universal 
legatee & sole exor., & substituting oxors. in 
case of the otluM* dying first. TJioy started 
together upon a voyage in th(j same ship, which 
was supj)otied to have Ixmmi lost at sea with all on 
board. There was no evidence that either of them 
survived the other \ --llcld : a grant of administra- 
tion with the will annexed of the estate of each, 
as m case of an int(;stacy, might b(^ made to one of 
the next of kin of each. — /n ike Goods of Alston, 
H2 ; 61 L. ,1. P. 02 ; 60 L. T. 591. 

14-85. .] — By a settlement made on the 

marriage of L. G., L. agreed that lie would, 
after Uie marriage, transfer to the trustees a 
sum of consols, A, O. assigned unto the same 
trustees some l*ortuguese bonds. The trustees 
were to pay the inctime of the consols to L. for 
life, <fe after his death to jiay it to G. for life, & 
alter tJie death of the survivor, in tnust for the 
children^ of th(^ marriage, &. if none, in trust for 
the survivor of L. tfe G., his or lier c?xors. & adminis- 
trators. The trustees were to pay the income of 
the bonds to L. during Ids A. G.’s joint lives, <fc 
m case be should survive, then after G.’s decease, 
to transfer tlu; bonds bi wliorn siie might a-fipoint 
i ^ tlefault of a])pointment, to her next 

ot kill ; but. if she should survive L., then in trust 
to ti*ansfer t he bonds to her, her exors. or adminis- 
trators. After th(' mamage, the consols were 
traiisferrt'd to the trustees. P*? by will, gave to 
his wife the whole of his property absolutely, & G. 
bequeathed the whole of her {)roperty to her 
husband for life, & after his death to Jier sisters. 
Boili husband ik. wife, who left Piverpool, in Apr. 
1874, in the Liberia, wore, witli all hands on board] 
dro^^ed at sea : Held .* the funds setthnl belonged 
to the legal persomd representat ives of each settlor. 
— Wollaston v, Berkeley (1876), 2 Ch. I). 
313 ; 45 L. J. Ch. 772 ; 34 P. T. 171 ; 24 W. K. 

m6U. 


1486 . .] — Two brothers sailed in the same 

vessel in 1896, but notliing had been beard of 
them, or anyone else on board, from that time : — • 
Held : in giving leave to swear that both the 
brothers died on or about May 14, 1896, a declara- 
tion was added & the same was included in the 
oath in each case, to the effect that there was no 
reason to suppose that either died before the 
other. — I}i ike Goods o/ .Johnson (1897), 78 P. T. 
8o. 

1487 . — — .] — ^Vhel*e a husband vife with 
all their children were said to have perished in a 
massacre, the ct., upon aHidavits that they were 
believed to have died intestate & uninsured, 
granted letters of administration to the respective 
next of kin of the husband & wife. — /n the Goods of 
Beynon, [1901] P. 141; 70 P. J. P. 31; 84 
L. T. 271 ; 65 J. P. 246 ; 17 T. P. B. 321. 

1488 . .] — Where the bodies of a husband 

& wdfe were found in a riv^er tied together in such 
circumstances that a verdict of suicide was 
returned at the coroner’s inquest, the ct. gave 
leave to swt‘.ar the death of the wife on or since the 
day she was last seen, that there was no reason 
to believe that her liusband bad survived her. — 
In the Goods of Good (1908), 24 T. P. R. 493. 

1489 . .J — Wliere a husband & wife perislied 

in the same disaster, the ct. allowed the form of 
oath to be varied by the insertion of a statement 
that the husband & wife perished at the time 
named, Sc that there was no reason to belie v’^e that 
the wife survived her liusband . — In the Estates of 
Bruce (1910), 26 T. L. R. 381. 

1490 . Survivorship established by evidence.] — 
Rroughton V. Randall (1596), CTo. Eliz. 502 ; 
78 E. R. 752. 

Annotation Mentd. Bates r. Bates (1097), 1 Ld. Ilaym. 320. 

1491 . .] — A. Sc B. perished at sea. By the 

law of England evidence may be adduced as to 
their age, liealth, Sc strength, for the purpose of 
drawing a presumption whether one of tliem 
survived the otlier.— 8n.LiCK v. Booth (1812), 1 
Y. & C. Ch. Cas. 117 ; 11 L. J. Ch, 123 ; 6 Jur. 
142 : 62 E. 11. 816. 

Annotalu^s :-~'Reld. Underwood v. Winj? (1854), 19 Beav. 
459. Mentd. Dutton v. Crowdy (1803), 33 Beav. 272. 

1492 . ,J — hi (he Goods of Page (1902), 4 6 

Sol. Jo. 634. 

1493 . Onus of proof — Rests on party asserting 
aillrmative.] — Wing v, Angrave, No. 1481, ante. 

1494 . — —.] — Testator & two of the 

legatees in Ids will perished in a ship, which was 
supposed to have foundered. There being no 
evidence of survivorshij) : — Held : the bequest 
failed. 

The two children who perished wdth testator 
take nothing, because it cannot be proved that they 
survived him ; & you must prove that they 

survived testator in order that they may be 
entitled to take (Komilly, M.K.). — Barnett r. 
Tugweix (1862), 31 Beav. 232 ; 31 P. J. Ch. 629 ; 

7 P. T. 121 ; 8 Jur. N. S. 787 ; 10 W. R. 679 ; 54 
E. R. 1127. 

AmMtation : — Mentd. Occleston v. Fullalovo (1873), 9 
Ch. App. 147. 

1495 . — ^ .] — -Where testator ' appointed 

his wife residuary legatee during life or widowhood, 


mother or not : — }fvld : tJioiv Ava.s no 
pro8umption of law either that they 
perished at the saino moment, or tha't 
the mother or either of the daughters 
Kiirvived.— H kiu v. Ueii> (1909), 29 
N. Z. L. li. 124.~N.Z. 


a. ^iatuloru pnmimpHon of ^^U 3 
ViVorstiip.h^ToBtator & his wife wei 
drowned at sea. at night, through tt 
foundering of their vessoi in loss tha 


nvo ndriutos, after striking a sunken 
rock in deep water. There was no 
evldeneo as to survivorship. Testator 
was five yoars older than his wife, who 
died intestate. Tliere was no Issue. 
U/h tho i)reHuniption establlshod by 
iitles to Land Act, s. 20, in respect of 
realty, tho wife, being younger, was 
presumed tohave survived. In respect 
of personalty, the English rule fol- 


lowed. — I’ALMEK r. Muiu (1890), 4 

Q, L. J. 40.— AUS. 

b. A"o presumption of survivor • 
ship .] — Where two or more persons, 

especially where relatives, perish in 
tho same calamity, tl»e law recognises 
no presmnption of survivorship ; but 
in tho total absence of all evidence 
respecting the particular circumstances 
of the calamity the matter will bo 
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substituted after lier death or re-marriago bis 
son, & both testator & his son perished simul- 
taneously by shipwreck : — Held : the widow on 
re-marriage was entitled to a regrant of letters of 
administration, there being no evidence to show 
that the son survived liis father . — In the Goods of 
Carmichael (1803), 4 Sw. Tr. 224 ; 1 New Rep. 
377 ; 32 L. J. P. M. & A. 70 ; 27 J. P. 264 ; 11 
W. R. 462 ; 164 E. R. 1502. 

1496. .] — Previously to her marriage 

with M., E. was the owner of a fund standing in 
the name of her late husband, in the books of a 
lirm who had acted as her late husband’s bankers. 
After the marriage the account was headed 

Captain Mrs. M.” There was no evidence 
to show on whose authority the transfer of the 
account was made. Roth the husband & wife 
drew upon the interest of the fund. The husband 
wife perished by shipwreck. There was no 
evidence as to whether the husband survived the 
wife or not. Tlui husband had purported to 
bequeath the fund by will: — Held: the fund 
belonged to the wife’s representatives, there not 
being sulYicient evidence that the husband had 
reduced it into i^ossession, & it being impossible 
to prove that the husband was the survivor. — 
8CRUTTON V, Pattillo (1875), E. K. 19 Eq. 369 ; 
44 L. J.Oh. 219 ; 32 L. T. 140 ; 39 J. P. 340 ; 23 
AV. R. 379. 

.] — >SVc Sub-sect. 6, C. (5), ante; SCygenerally 

Part I., Sect. 6, sub -sect. 1, ante. 


for seventeen years, the sale was effected without 
any certificate as to the result of the inquiry being 
made. The sale produced more than £500, & 
the cause was transferred to the Ct. of Ch. On 
motion by the purchaser to be discharged & to have 
his costs paid, on the ground that the sale w^as 
invalid as having been made before a certillcato 
in answer to the inquiries had been made ; — Held : 
A. must be presumed to be dead without issue. — 
Rawlinson V. Miller (1875), 1 Ch. D. 52 ; 
46 L. J. Ch. 252. 

1502. .] — If it is proved that long ago a 

naan died & there is nothing to show whether he 
died with issue or without issue I agree that there 
is no presumption either way (Cockburn, C.J .). — 
Greaves v. Greenwood (1877), 2 Ex. I). 289 ; 
46 L. J. Q. B. 252 ; 36 E. T. 1 ; 25 W. R. 639, 
C. A. 

Annotaiions : — Consd. Rc Jackson, Jackson v. Ward, [1907) 

2 Ch. 354. Refd. .lones v. Hughes (1887), 4 T. L. U. 37 ; 

I.yell V. Kennedy (1887), 18 Q. B. 1). 790. 

1503. .] — Jones v. IIughes (1887), 4 

T. L. R. 37. 

1504. — .] — Though death will in a proper 

case be presumed, there is no presumption that 
the person died without issue. That is a matter 
to be proved, & there must bo such evidence as 
would justify a jury in finding as a fact that there 
was no issue. — Re Jackson, Jackson v. Ward, 
[1907] 2 Ch. 354 ; 76 L. J. Ch. 553. 


F, Death without Issue. 

1497. Whether presumption exists.] -Timoa- 
morton V. Walton (1624), 2 Roll. liep. 461 ; 81 
E. R. 917. 

Annotations ; — -Expld. Re rertoii, Pi'arsou v. A.-(i. (1885), 

53 L. T. 707. Refd. \V'il8on r. HodM:cH (1802), 2 East , 312. 

1498. .] — Richards v. Richards (1731), 

15 East, 294, n. ; 104 E. R. 855. 

Annotations : — Consd. Creaves r. Creonwood (1877), 2 

Ex. I). 289 : Re Jackson, Jackson v. Ward, |1907J 2 (.3i. 

354. Refd. Cope V. Mooney (1803). 10 L. T. 851. 

1499. -.J — In making a title by pedigree, 

evidence that a man has not been heard of many 
years is sufficient evidence pritnd facie to prove 
liiin dead without issue. — R owe v. Hasland 
(1763), 1 Win. RI. 404 ; 96 E. R. 230. 

1500. .J —A. claimed in ejectment as heir- 

at-la\v of R. A. traced his pedigree through the 
young(‘st son of a common ancestor, who, in the 
year 1689, had four elder sf)ns, whose descendants, 
if any, would have had a beti(*r title than R. : - 
Held : thci length of time was a sufliciimt ground to 
presume then' deaths, the ct. would take it that 
they all died without issue, unhiss there was some 
evidence, to induce a presumption that they, or 
some of them, married & left issue. — Doe <1. 
Oldham v. Wolley (1828), 8 R. A V. 22; 108 

E. R. 951 ; sub nom. Doe d. Oldnall v. Deakin, 
2 Man. & Ry. K. R. 195 ; 3 C. A P. 402 ; sub nom. 
Doe d. Oldnall v. Woolt.ey, 6 L. .T. O. S. K. R. 286. 
^tnnotaiions : — Consd* Orcuves v. Orcemvood (1877), 2 

E\. J). 289. Polld. Jones v. Hughes (1887), 4 T. L. 11, 37, 

1501. .] — By a decree for administration 

in a county ct. a sale of real estate devised to A. 
A six other persons, parties to the suit, was ordered, 
A an inquiry was directed before the registrar 
of the ct. as to A., who had not been heard of for 
many years. On an affidavit being produced to the 
registrar, showing that A. had not been heard of 


Sub-sect. 7. — Impossibility of Issue. 

15D5. Foundation of presumption.] — Evidence 
is not admissible for the purpose of the rule 
against perpetuities to show that a woman living 
at fhe deatli of a iostaiur was past child-bearing 
at the date of his dcatii. 

The i:)ractice of the ct. in fixing an ago wd»en a 
woman may bo considered past child-bearing, 
for the purpose of paying out moruiy, is founded on 
convenience of administration A a high degree of 
improbability . — Re Dawson, .roiiNSTON v. Hill 
(1888), 39 Ch. D. 155 ; 57 L. J. Ch. 1061 ; 59 L. T. 
725 ; 37 W. U. 51. 

; -Consd. Ward v. Van Dor Lodi, Buniyi^at r. 
Vail l)cr Looll, |1924] A. O. (>53. Refd. Re Lowiuan, 
Dovonish V. Peslcr, [1895] 2 Uh. 348. Mentd. Re Wood, 
Tiillcttr. Colville, [1894 ] 3 Ch. 381 ; Rc Hocking, Michdl 
V. J.oo, tJ898] 2 Ch. 507. 

1506. Whether presumption made — Married 
woman — Married for twelve years without issue.] 

— Ijand was scttl(‘d on husband A wife for their 
lives, nunainihif to trustees to preserve contingent 
remainders, i*emainder to the sons successively 
in tail male. Tlu^ husband A wife liad Ix'en 
married twidve years A had nciviu* had any issue. 
They desired to sell ]iart of the lands for payment 
of d^^bts Held : it could not be presumed tlnu-e 
would b(; no issue. — Davies v. Wei.d (1683), I 
\T*rn. 181 ; 2 (Jas. in Ch. 114; 1 Eq. (Jas. A hr. 
386 ; 23 E. R. 401. 

Moody y, Walters (1809), 1(5 2S3 

1507. — Aged forty-nine years.] -The 

ct, will not presume that a married woman aged 
forty-nine is past childbearing, Overhill’s 

Trusts (18,53), 1 Sm. A C. 362 : 22 L. J. (Jii. 485 ; 
20 E. T. O. S. 290 ; 17 Jur. 312 ; 1 W. R. 208 ; “ 

E. R. 159. 

Annotations Robinson r. Neal (18(58), 19 Ij. T. 142. 

Mentd. Bontlcy v. lUinard (1858), 4 Jur. N. S. (552 ; Re 
WiliianiH’ Will (18(54), 10 L. T. 405. 


(reated as if all of them had perished 
at the same nvornent, & coriHciiueiitly 
none of the part ies will be held to have 
t mnsmitted any rights to the i>ther, — 
Hahttshoun’k V. Wilkin'S (18U(>), 2 
Old. 27«.— CAN. 


c. .] — Whoa brothers die hy 

the same calamity & there is no evi- 
dence of the fact there is no prcHump* 
tiou that one survived the other.- - 
In the (foods of DoiiKFtTY 
Nfld. L. It. NFLD. 


PART III. SECT. 6. SUB-SECT. 7. 

d. W hether presmnption tnade.] 
There Is no preHUUipllon of law that a 
woman in past child -bearing at any 
particular age. — Axiikhson r. Ainhlik 
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Evidence. 


8 - — PreaumjiUona : Svb -Kccls. 7 & 8 .] 

1608. Aged torty-nine years & nine 

months — Long married without Issue.] —Where 
a woman, aged forty-nine years & nine months, 
nacl been married to her husband twenty-six 
years without issue, the ct. presumed that she 
would never liave a child by him. — lie Millner’s 
Estate (1872), I,. K. U Eq. 24r> ; 42 L. .1. Ch. 
44 ; 2« h. T. 825 ; 20 W. E. 823. 

Anrwtfitimiti : — Folld. T{k SuitmiorH’H TnintH (1874), 22 W. R. 
Kwf, CYoxtori V. May (1878). 9 Ch. D. 388 ; He 
White, White v. Ednioiid, 11901J 1 Ch. 570. 

1509. Aged forty-seven — No children 

for seventeen years.] — A married woman, aged 
forty-seven, had had six children by her present 
husband, but had not been since pregnant for 
seventeen years. Medical evidence was produced 
tliat sh<i liad fourteen years ago suffered from a 
disease which, in the opinion of the medical man, 
rendered it improbable, if not absolutely im- 
possible, that she should have further issue : — 
Held : there w^as sufficient presumption against 
any future issue for the ct. to act upon.— 

Thxjhts (1874), 30 L. T. 377; 22 W. It. 

1510. Aged forty-one years & eleven 

months — Married fifteen years without issue.] — 

3''he presumption that a married woman aged 
forly-oTK^ years & elev(9i months, who had been 
married fifteen years <fe had never had any children, 
would not hav<^ any children, acted upon. — Re 
Aij.ason’s Trusts (1877), 3(5 L. T. (553. 

1511. Aged fifty-four years & six 

months — Only married three years.]— The ct. re- 
fused to treat a woman as past child-hearing whoso 
age was fifty-four A six months A had never liad 
any cliildn'ii, but had only bc^en married three 
years. (^ROXTON v. May (1878), 0 Ch. 1). 388 ; 
30 L. T. 401 ; 27 W. U. 325, C. A. 

-4nne/r//4o«s .'---^F, 'J’aylor'M Scltlmt. TruisiH (1881), 29 
M'li^*57() Wliitc, While r. Kdiiiond, U901) 

1612. Spinster — Aged fifty-three years — 

Parties entering Into recognisances to refund.] — 

Forty Keay (1853), cited in Part’s Vendors 
. Purchasers 5fh (ui. at p. 345. 

A umoiaiions -FoUd. lie Witulovv’s Trusts (1871), 1^. R. ii 
Eq. 408. Distd. Croxtoii y. May (1878), 9 (!h. 1 ). 388. 

1513. Aged flfty-slx years— Party 

entering into recognisance to refund.] — A female 
[spinster] aged fifty-six years was absolutely 
entith^d to a fund subject to the contingency of lier 
having children, l^aymeiit was ordered on her 
own recognisaiK'.es. -LYDDON v. Ellison (1854) 
10 Beav. 5(55 ; 24 L. T. O. S. 123 ; IS ,Tur. 10(50 ; 
2 W. P. (500 ; 52 E. P. 470. 

Consd. Ht- Whiles White v. KdinoiKl. lltUl] 

1514. Aged fifty-eight years.]— Tlu^ 

ct. acted on the im^irobability of a lady in her 
fifty-eighth year having future issue. —Edwards 
v. Tuck (1860), 23 Beav. 2(58 ; 53 E. P. 105. 
Amwiaiiom :^ Widto, Wliito r. Edjiioiid (1901), 

Iloav Mentd. Drewett v. Pelhird (1859), 27 

1515. Aged fifty-three years 6c two 


months.] — A fund in ct. w^as paid out A distributed 
upon the assumption that a spinster, aged fifty - 
three years & two months would never have 
issue. — H aynes v, Haynes (1860), 35 L. J. Ob. 
303 ; 14 L. T. 47 ; 14 W. P. 3(51. 

AnnotafioiL : — Apld. Re White, White r. Edmond, [ICOIJ 

1 Ch. 670. 

1516. Aged fifty-three years & nine 

months.] — Money was ordered to be paid out of 
ct. on the presumption that a widow aged fifty- 
five years & four months, who had never liad any 
children, <fc a spinster aged fifty-three years & 
nine months, would not have any children. — 
Re WiDDow’s Trusts (1871), L. P. 11 Eq. 408 ; 
40 L. J. Ch. 380 ; 24 L. T. 87 ; 19 W. R. 468. 
Annotations .'—Distd. Croxton v. May (1878), 9 Ch. D. 388. 

Apld. Re White, White v. Edmond, [1901] 1 Ch. 570. 

1517. Aged fifty-one years — On issue 

of policy payable on birth of child.]— A fund in ct. 
a moiety of which in the event of a spinster lady 
then aged fifty-one years having children attaining 
twenty-one years would belong to them, but which 
otherwise belonged to petitioners, of whom she 
was one, was ordered to be paid out to petitioners 
upon a policy at a single premium being taken out 
in an approved office for the value of the moiety 
jjayable in the event of the spinster lady having a 
child.— C arr v. Carr (1912), 10(5 L. T. 753. 

1518. Widow — Aged fifty-five years & four 

months — Without having had issue.] — Rc 

WiDDOxv’s Trusts, No. 1610, ante. 

1519. Aged fifty-two years— Having 

had one child only.] — A widow aged fifty-two 
Ixaving had one child only who had died after 
attaining the age of twenty-one years was treated 
as past Iht; age of cliild bearing A on taking out 
administration to Inu* son was allowed io take 
yjossession of the whole of a fund settled on her foi* 
life with remainder toiler issue on attaining twenty- 
one.— T aylor’s Settlement Trusts (1881), 
43 E. T. 795 ; 29 W. P. 350. 

1520. — — Aged fifty-four years — With- 

out having had issue — Effect of presumption to 
deprive third party of chance of becoming entitled.] 
— Where properly is giviui to B. in the evcuit of A. 
having a child, the ct. will not enter into the 
question of A. being past child-bearing for the 
puryioso of depriving B. of the chances of b(‘(‘oiiiing 
entitled tD tlie property. 

Testator directed that, in the event of liis sister 
A. marrying having children, his proyierty should 
be divided among tlie children of his sister A. 
& B. upon the youngest child attaining twenty - 
one, but did not provide for tlu; event of A. marry- 
ing & having no children ; & lie empowered Ins 
trustees to raise a portion of the expectant, 
presumptive, or vested share of any (diild of B. 
for his or lier advancement. 

Upon a summons by the trustees to detenuine 
whether the yiower of advancement was exercisable 
in view of the fact that A. was then a widow of 
fifty-four years of age, &; had never had a child ; - 
Held : the power continued in operation during the 
lifetime of A . — Re Hocking, Michell v. Eok, 


(I89U), 17 K. (Ct. of Seas.) 337: 27 
He. L. R. 276.— SCOT. 


e. .] — Goluln’s Trustees v. 

Booth (1901), 3 F. (Ct. of Hess.) 1035; 
38 Sc. L. R. 7C2 ; 9 H. L. T. 121.— 

SCOT. 


f. ^.1 — Kaokstraw Douglas, 

[1917] H. C. 284.“ SCOT. 

1511 i. Married woman — Affed 

54 vear»---Manicd for 15 years xtrilhoui 
issiir.] — There is no fixed rule of law 
aa to the agre at which a woman must 


bo coiichisively jirosunied to be past 
ciiUd -bearing, but after tlie age of fifty 
les.s evidence would be required Ilian 
before that age. l]pon an application 
by the executors of M. for leave to sell 
certain land bequeathed by him to hie 
“^i^hter N. & In case of her decease 
without issue to certain persons in 
remainder; — Held: as N. woe fifty- 
four years of ago, &. although she had 
been married for over fifteen years, had 
borne no children, proof that liei' 
cliange of life had occurred would 


complete (lie presumption that she 
was past the age of child-lieariug.— ifr 
Meyer’s Estate (1896), 13 S. (’. 2 ; 
6 C. T. R. 2.— S. AF. 

1620 i. - — ■ — ■ ]yido'u> -^Ayed 54 years-- 
All existing children of age.y—Held : 
the ct. should, without evidence as to 
the physical condition of M., a widow, 
54 years of age, act on the presumption 
that there w'ould bo no further Issue of 
her body. — Re Tinning & Weber 
(1904), 25 C. L. T. 38 ; 8 O. L. R. 703 ; 
4 O. W. R. 514.-' CAN. 
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[1898] 2 Oh. 667 ; 67 L. J. Oh. 662 ; 79 L. T. 
164 ; 47 W. R. 114, C. A. 

Annofationa : — Distd. ite White, White v. Edinond, [19011 

1 Ch. 670. Polld. Re Cozonovo, Perkla v. Bland (1919). 

122 L. T. 181. 

1621. Aged flfty-slx years & three 

months — Having had one child twenty-four years 
before death of husband.] — A widow, aged fifty* 
six years & three months, who had never had but 
one child, bom when she was between twenty-one 
& twenty-two years of age, & lived afterwards 
with her husband for twenty-four years until his 
death, presumed to be past child-bearing. 

The principle of the cases in which spinsters 
have been presumed to be past child-bearing 
applies also to widows who have had children. — 
Re White, White v. Edmond, [1901] 1 Ch. 670 ; 
70 L. J. Ch. 300 ; 84 L. T. 199 ; 49 W. 11. 429 ; 

Aged fifty-three years & five | 
months, married seventeen years without issue — 
Bond for repayment in event of issue.] — Re 

Webster, Webster t\ ITabpjrsiion (1903), 114 
L. T. Jo. 428. 

1623. Aged fifty-two years — Last 

child born twenty-two years before.] — Re Thorn- 
hill, Thornhill v. Nixon, [1904] W. N, 112, C. A. 

1524. Effect of presumption to charge 

interest of third party.] — Two daughters of testator, 
E. C., E. F. C., who became E. F. P., & E. C., 
who became E. II., testator having died in 1880 
& divided his converted estate into nine equal 
parts or shares, were respectively entitled to 
one-ninth share under his will. The shares were 
given upon trust to pay the income unto each of 
his daughters during their lives, A after their 
respective decease A the decease of their sur- 
viving husbands each daught(*r’H share was to 
bo in trust for the daughter’s cliiklnm at twenty- 
one or marriage in equal shares A testator directed 
tliat if any of his daughters should die without 
leaving children lu^r surviving then the share 
of such daughter should he divisible amongst 
brothers A sisters tlien living A the children 
of such of them as should be dead, such children 
to take equally their jiarent’s share only. 

One share of residue was held in trust for E. F. P. 
the motlier of tlie first A second defts. Tlie first 
deft., a daughter of E. F. P. was married in 1895. 
Her father died in 1910, her mother, E. F. 
in 1914, A her marriage was dissolved in July, 1917. 

By her marriage settlement, date June 15, 1895, 
she covenant/cd that all prop(»rty to which slie 
should during her then intended coverture become 
entitled should be vested in the trustees as soon 
IIS circumstances permitted upon trusts as to the 
income as tlierein directed. 

E. 11. , another of the testator’s daughters, 
married, A, having survived her husband, died, 
aged ninety-three, without having liad a child. 
On E. n.’s deatli one-fifth of her share passed to 
the first deft., wlio had previously mortgaged her 
reversionary interest in P. C.’s estate to the second 


deft. : — Held : the first deft.’s interest in the one- 
ninth share being contingent on the death of her 
mother A of E. H. without issue, A not having 
belonged to her absolutely during the coverture, 
since the ct. could not take into consideration 
that E. il. was from the date of the marriage 
settlement past the age of child-bearing, wiis not 
caught by her covenant to settle after-acquired 
property . — Re Cazenove, Perkin v. Bland (1919), 
122 L. a\ 181. 

1626. Male.]— P. v. N. (1890), 31 L. Jo. 

090. 

Whether evidence of Impossibility of Issue 
admissible — To exclude rule against perpetuities.] 

— See Perpetuities. 


Sub-sect. S. — Omnia pilesumuntur rite 
ESSE acta. 

SeCy generally, Deeds, Vol. XVII., pp. 285, 280, 
No. 908-970. 

1626. Performance of duty.] — Monke v. Butij^r 
(1014), 1 Itoll. Bep. 83 ; 81 E. K. 314. 

Annotations: — Reid. Powell v. Mllburu (1772), 3 Wils. 

355; Williams v. East India Co. (1802), 3 East, 19*2; 

K. V, Hawkins (1808), 10 East, 211 ; Pearce r. Whale 

(1826), 7 Dow. & Ry. K. H. 512; Ilcysham v. Forster 

(1829), 5 Man. & Ry. IC. B. 277. 

1527. As to matters of long standing.]— Anon. 
(1498), Jenk, 185 ; 145 E. B. J23. 

Annotation :■ -Consd. He Alrey, Airey r. Staphdon, [1897] 

1 Ch. 104. 

1528. .] — Cope v, Bedford (H>27), J;*alm. 

420 ; 81 P:. R. 1154. 

1529. .] — Keconveyanco of the legal estate 

presumed under obscure circumstances, after a 
great lapse of time ; though thf^ pos.sessitin 
originally not adverse, buf- under a tmst. 

It has been said you cannot presume iinles.s 
you believe. It is because tiiore are no means of 
creating belief or disbelief that such general 
prc.sumption8 are raised upon subjects of which 
there is no record or written muniment. 'J’hereforc^ 
when the circumstances are incajiablo of forming 
I anything like belief the legal prc^sumiition liolds 
the place of pariicidar A individual belief (liOUD 

PlllSKINE, ().). IIILLABY V. WALLER (1800), 12 

I Ves. 239 ; 33 Ph B. 92, T.. C. 

A nw)f aii<ms :~Refd. R. v. Upton Cray (1830), 10 B. & C. 

807 ; A. -a. V. Horner (No. 2), I1913J 2 Ch. 1 11). 

1539. .] — In favour of deft, in t'joctment-, 

who showed no title to the premises souglit to be 
recovered, the ct. would not presume a surrendc^r 
of a mtge. term to the owner of the inheritance, 
from the circumstance, that, in 1802, tlie (It. of 
Ch. liad decreed a sale of the mortgaged property 
for the payment of the money borrowed, A that 
some sales liad taken place under the decree ; 
but deft, had not purchased the land in question 
under the decree, A there was no evidence of any 
further proceedings in Ch. 

No case can be put in whicli any pr(‘Sumption 
has been made, except where a title lias been 


PART III. SECT. 6, SUB-SECT. 8. 

1526 i. Performance of duty.] — Deft, 
was tried before a police magrlstrato & 
convicted. At the trial, the laoglstrate 
had the evidence taken by a shorthand 
writer ; — Held : there was nothing to 
show that the magistrate had not com- 
plied ^vith Criminal Code, s. 793 ; & 
it must be assumed that he had done 
his duty. — R. v. Bond (1911), 19 
W. L. R. 348 ; 19 Can. Ciim. Cas. 96.— 
CAN. 

1527 i. As to matters of long stand- 
ing.] — At a distance of time “ every 
1 ntendment should be njftde In fftvoiir 


of what has been done as being law- 
fully & properly done.” — Watt v. 
Assets Co., Bain v. Assess Co., [1905] 
A. C. 317 ; 7 F. (Ct. of Scss.) 104.— 

SCOT. 

g. Deed acted upon for thirty years. ] 

—Aft er a lapse of thirty years a deed by 
an administratrix, under a license 
from the Probate Ct. to sell, will be 
presumed to bo good, though there is 
no affidavit of the administratrix 
indorsed thereon, as required by Pro- 
bate Act, 1840, & no proof that tlie 
provisions of tlie Act as to notice of 
sale, etc., were complied with. — 


Caik.ns tJ. Horsman (1901), 35 N. B. H. 
430.— CAN. 

h. — - Grant of irntcr — Issue of 
statutory notices. ] — Held : a grantee of 
watiu- under B. C. Land Ordinance, 
1865, wl)o has used the water granted 
to him for several years, would not he 
required, in an action for damagoH 
caused by interfcreiico with such user, 
to prove that lie gave tlie notices 
required by sect. 45, as it would bo pre- 
sumed that the same were given before 
recording the grant.— MABTijfiY v. 
Carson (1889), 20 S. C. R. 634.— CAN. 

Exercise of power of sale. 
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Evjoence 


Seel. 0. — Prenu m y dion s : Sub -sect . 8.] 

shown by tho party who calls for the presumption, 
good in substance, but wanting some collateral 
matter necessary to make it complete in point 
of form. In such case, wh(*re tho possession is 
shown to have been consistent with the existence of 
the fact directed to be presumed, in such cases 
only, has it ever been allowed (Tindal, 0..J.)* — 
Doe d. Hammond v. Cooke (1829), 0 Bing. 174 ; 
7 L. J. O. 8. C. P. 255 ; 130 B. K. 1247 ; sub nom. 
Doe d. Haukop v. Cooke, 3 Moo. 411. 

1531. Presumption of enrolment.] — 37 

Hen. 8, c. 12, enactcjd, that such decree as should 
be made by the Arclibishop others, before 
Mar. 1, then next ensuing, of or concerning the 
jmyment of tithes, oblations, or other duties within 
the said city or liberties of the same, & enrolled 
in the King’s High Ct. of Ch. of Record, should 
stand remain, &; be as an Act of Parliament, & 
should bind as well all the said citizens as the said 
clergy, etc. for ever. The decree was made, but no 
enrolment of it in Ch. could be produced, though the 
decree appeared, by a statc^ment in the registry- 
book of the Sec of Ix)ndon, to have been given by 
the Archbishop to tho Bishop of liondon, to be 
kept in tho registry of St. Paul’s Cathedral. 

Applt. filed his bill against resp. for an account 
of the tithes due from resp. under this Act, & 
tho decree therein mentioned. Resp.’s answer 
denied the enrolment of tho decree, its existence 
as a legal instrument :~~Held : after tho cts. had 
repeatedly treated the decree as a binding instru- 
ment, after the citizens had recognised it by the 
usage of paying titlu'S according to its order, tho 
t?ni‘olment must be presumed. — M acDougall 
V. PuxuuKU (1830), 4 Bli. N. 8. 433 ; 2 Dow <fc Cl. 
135 ; 5 E. R. 151, II. L. 

Annotations .--“Refd. Doe d. Woodliouso v. Powell (1846), 8 

Q. D. 676 ; Doe d. Mlllett v. Millett (1848), 11 Q. B. 1030 ; 

Hobbort v. I’urclms (1871), L. B. 3 V. C. 606 ; Haigb r. 

West, 11803] 2 Q. B. 10; Leigh V. C. v. King (1001), 

70 L. J. K. B. 313. 


1532. .] ~-On the separation of A. B., 

husband & wife, in Apr. 1797, an annuity was 
settled by tho husband on the wife determinable 
on payment of £1,000. In Nov. 1797, at which 
time B. was living in adultery with 0., a bond 

6 warrant of attorney was given by the husband 
to C. to secure £1,400. Judgment was entered 
up on the bond, & in 1801 proceedings were taken 
to enforce it, but were stopped by injunction. 
Afterwards another bond for £537 wfxs given by 
the husband to C., which was satisfied in 1803. 
Upon a bill filed in 1833, by B. against A.’s extrix., 
for payment of the arrears of the annuity, pltf . being 
unable to prove that any payment liad been made 
on account of tho annuity since 1803, &, deft, 
producing the bond for £1,100, the warrant of 
attorney to emter up judgment thereon &; the bond 
for £537, with a receipt for that amount indorsed : 
— Held : considering the lapse of time, & the 
situation of the parties, it might be presumed that 
the bond for £1,100 was given in discharge of the 
£1,000, & file subsecpient bond for £537 in full 
discharge of payment of the whole debt. — Haworth 
x;. BostoCK (1840), 4 Y. & C. Ex. 1 ; 1(30 E. R. 894 ; 
on appeal (1842), 9 Cl. &; Fin. 59, II. L. ; subsequent 
proceedings^ sub noni. Bostock v. Hujme (1814), 

7 Man. G. 893, Ex. Ch. 

1533. Legal foundation of charity.] — B. 

hospital is a freehold building, divided into rooms ; 
each room is of the annual value of £1, & is in- 
liabited by a bedesman, who is appointed to it 
by E., the heir male of the original founder, or by 
certain others. No deed, or charter, or inrolment, 
or letters patent of tho hospital exists, nor any 
common .seal, but the liospital is governed by 
certain rules, made 1597, of which there is a 
printed copy ; these rules refer to certain fcoll’ees 
<fc their heirs, but none are known. By one of 
the rules no one is to be admitted who is lei)rous 
or a drunkard, etc. ; by another, any one 
falling into these inlirmities or vices is to be 


-Where a iK)wer of sale has Ikh'Ti 
( exorcised & enjoyment thereunder lias 
eontijuied for n Ioiik' time, a presump- 
tion aris(^s that, all proper notices of 
its Inlejided exenise wer<» jjiven. — 
Berakd r. Bkcnkac (11)16), 8 W, W. K. 
636 ; 26 Man. 1,. ]{. 400.- CAN. 

l . JMi dc of dcalimi v iih <t 

fond.] — Purl it's enlltled to a fund 
dealt, with it in a particular way for a 
lontc Hories of years. In tl)e uhsejiee 
of i)OKltive evidence sho^^^n{^ wluit 
their shares were : -livid: the jjartiis 
must be taken to have been entitled 
to it in tlie slum's pointed out by their 
inode of dealln^r witii it. — S nkvd r. 
►Stevvaut (1868), 10 Ir. .lur. 106.— IR. 

m. Prv.HiiiNjd ion. of rvgulariiij of 
official arts- -Proervdings in rourt - 
J nrisdict ion. \ -livid : the district et. 
must be i)ivsumed not to have ( xei'odt'd 
its jnrisdlelion. — H amilton r. McFar- 
land (1840), 3 Out. Ditf. 6124.— CAN. 

... (Confirmation of hank- 

rupi's wrlificatv.] — It will ho pre- 
sumed that the ct. of Chancery, in 
eontirndn^ a certlllt'ate, acted on a 
suttlcient aftidavit of bkpt., as required 
by the 6 Viet. e. 4, s. 26 .— Mouulson v. 
Alhek (1861), 2 All. J46.~ CAN. 

.] — livid: the ease 

of the insolvent l)eins: within the juiis- 
dietion of tho superior ets., it would 
be presumed that all was done properly. 
— Giucuu e. Osborne (1826), Batt. 140. 
— IR. 

Constitutwn of conrt- 

martial.]— Under Bestoration of Order 
in Ireland Art, 1920, s. 1 (2) (6), 
a court-martial, when trying: a perstm 
ehai'Kod with a crime punishable by 
death, shall include as a member of 
the et. a person of legal knowietlpe ik. 


(’ixpi'iienee. W. w'as sentenced to 
death by a. court-martial, no question 
as to the qualificatioiiB of the members 
of tho ct. belny: raised. He afterwards 
applit'd to the K. B. Div. for a writ of 
certiorari to quash tho conviction on 
the g:roinui that no certitieate us to 
IcKul knowledpre & experieuee of a 
member of tho ct. W'us handed in. Tiie 
application was refused on the nrronnd 
that, in the absence of any objection 
at tlu'- trial, there was a KCReral jue- 
sumption of law that the et. was juo- 
perly constituted. — Whelan r. B., 
11921] 2 1. B. 310.— IR. 

Fore in n adjuditalion 

oj bankruptcy.] — The ets. of this 
colony will prestnne primd facie tlmt 
an adjudleutloii in bkpey. in another 
colony has been duly made, ik tlie prt'- 
llmlnary steps duly taken. — Sthikk r. 
ULER’H (1879), (). B. & F. 60. N.Z. 

r. Sheriff's proevvdinys.] — A. 

l)urehased lands ut sheriil's sale in 
1831, «S: took possession with the 

assent of the judgment debtor, who 
never disputed A.’s right or the 
regularity of tho proceedings : -Held : 
in ail action of tresi)as.s against A. by a 
person w'ho showed no title, & had 
onlj' recently obtained possession, but 
did not elaim under the judgment 
debtor, that it w'ould bo presumed 
that the sheriff’s proceedings were 
regular. — McLardy r. Flaherty 
(1847), 3 Kerr, 465.— CAN. 

B. Jicturn to writ.] — The 

return of tho shcrill as to the amount 
made on the pltf.’s writ will be pre- 
sumed to be correct. — 'ruuNKU r. 
PAVrERMON (1863), 13 C. P. 412. — 
CAN. 

Seiz^ire of land.] — 


The slierjlt made a seizure of deft.’s 
land under pltf.’s exeeufion. It did 
not apiieur that- the execution had been 
registered in the land titles office : — 
livid : the seizure must be pri'sumed 
to have been regularly made until the 
(contrary was shown. — 1mi*erial Ele- 
vator C'o. r. SiiERE (1910), 14 W. L. B. 
32 ; 3 Sask. i;. B. 197.-- CAN. 

a. Notice of hyc-lam to close 

road.] — 'I'ho et. ivill assume that the 
re(juisite notice of u bye-law to close a 
road has been given until tlie contrary 
is shown. — F isher r. Vatmoian Muni- 
I'll'AL ('orNiTi. (1866), 10 U. U. B. 

4 92.— CAN. 

b. I'ownsliij) h ye -laic - ■ Ob- 

scrcayicc of .statutory direviions.] — 
Fletcher v. Euphrasia Tow'n.ship, 
White r. ( 'olltnowood Municipality 
(186G), 13 U. C. B. 129.— CAN. 

c. Vvrlifiratv endorsed 07i 

deed.] — The certificate endorsed on a 
deed hearing date May 18, 1856, 

exeented by a inarrie<l woman w’as 
that at tho Ct. of General Quarter 
Sessions holden at etc. “ on Tuesday 
tho 16th day of May.” 1826, personally 
appeared the within -named S. E. wife 
of the within -named D. E. & being 
duly exandned,” etc., in the usual 
form : — Held : it should be assumed 
that the 16th was the first day of the 
sessions which might have been con- 
tinued & the certlflcato signed after 
the execution of this deed. — Allison 
r. Rednor (1867), 14 U. C. K. 469.— 
CAN. 

a. .J — With regard to 

a deed thirty years old : — Held : from 
the cert.iflcate it was to be presumed 
that everything was done by the judge 
who made the same to justify him in 
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displaced. No instance has occurred of a bedes- 
man once appointed having been displaced : — 
Held : the barrister was justified in point of law, 
ife was warranted by the facts, in presuming that 
the hospital had a legal foundation, not investing 
the claimants with a corporate capacity. — 
Northampton County Northern Division Case, 
Simpson v, Wilkinson (1844), 7 Man. k. U. 50 ; 
Bar. & Am. 308 ; Cox & Atk. 47 ; 1 Lut. Reg. Cas. 
108; Pig. & K. 128; 8 Scott, N. R. 814; 14 
D. J. C. P. 49 ; 4 L. T. O. S. 137, A. ; 9 J. P. 57 ; 
8 Jur. 1120 ; 135 E. R. 20 ; previous proceedings 
(1843), 5 Man. & G. 3, n. 

Annotations : — ^Refd. Hoartley v. Banks (1858), 5 C. B. N. S. 
40 ; Biilmer v. Norris (1860), 9 C. B. N. S. 19 ; Freeman 
V. (lalnsford (1861), 11 C. B. N. S. 68 ; Roberts v. Fcrcival 
(1864), 18 C. B. N. S. 36; Durant v. Kennett (1869), 
h. R. 5 C. P. 262. Mentd. Autey v. Tophara (1843), 5 
Man. & G. 1 ; Ashmore v, Lees (1845), Bar. & Arn. 554 ; 
Beeson ik Burton (1852), 20 L. T. O. Ill ; Smith r. 
Hall (1863), Hop. & Ph. 11 ; Fryer v. Bodenham (1869), 
L. R. 4 C. P. 529 ; Crow v, Hilloary, (1913] 1 K. B. 385. 

1534. .] — A decree to all appearance just 

in itself, when pronounced, & strengthened, 
moreover, by constant possession & unvarying 
recognition for more than two centuries : — Held : 
to require the strongest grounds to warrant its 
impeachment, the great principle applicable to 
such a case being Ortinia prcesumimiur a judice rile 
et solemniter acta. This principle was deemed 
peculiarly imperative in a case where the decree 
in question, with its warrant & register, was shown 
to have perished in a great fire so far back as 
1700, notliing remaining but an extract. 

We ought to presume everything that can be 
reasonably supposed in favour of long possession 
(Lord Westbury). — Lee v. Johnstone (1809), 
L. R. I 8c. k Div. 420, 11. L. 

1535. .] — We are bound to presume a 

legal origin if such be possible in favour of a right 
which appears from the facts stated in the case 
to have existed for many hundreds of years k 
that the inaccurate description of such a riglit in a 


series of conveyances cannot interfere with the 
Xiresumption which wo should otherwise lie 
entitled to make from the facts with relation to 
the enjoyment of the right (Kelly, O.B.). — 
Johnson v. Barnes (1873), L. R. 8 C. P. 527 ; 
42 L. J. O. P. 259 ; 29 L. T. 05, Ex. Ch. 

Annotations Refd. Saltash Corpn. r. Goodman (1880), 

5 C. P. D. 431 ; Simpson v. Godmanchester Corpn. (1897 ), 

77 L. T. 409 ; Brocklobank r. Thompson, [1903] 2 Cli. 

344 ; A.-G. Horner (No. 2), [1913] 2 Ch. 140. 

1536. .] — A presumptive that land has 

acquired a particular chai*acter may arise from the 
acts of parlies during a long period so as to estop 
persons claiming under those parties from denying 
that it has acquired that character. — -Holmes v, 
Milward (1878), 47 L. J. Oh. 522 ; 38 L. T. 381 ; 
2G W. R. 008. 

1537. Approval by local authority to 

construction of new sewer.] — Tlie fact that the 
requisite sanction k approval for the making of a 
sewer in the metropolis was not obtained from the 
vestry or Metropolitan Hoard of ^Vorks does not 
prevent it, when made, from being a sewer within 
the meaning of the Metropolis Management Acts, 
k as such vested in the vestry k repairable by 
them. 

In 1800 the owner of a block of houses in the 
metropolis laid down a pipe to carry oil* tlui 
drainage from them, k connected the pipe with a 
sewer belonging to the vestry in a neighbouring 
street. There was no evidence of any notice 
having been given to th(? vestry, or of any order 
having been made by them, or of their sanction 
or of the approval of the Metropolitan Board of 
Works having been obtained, under the Metropolis 
Management Act, 1855 (c. 120) or Metropolis 
Management Amendment Act, 1802 (c. 102) : — ■ 
Held : the probable inference of fact was tliat the 
pipe was laid with the sanction of the vestry k 
the a^iproval of the Metropolitan Board of Works 
required by the Acts. — 8 t. Maithew, Bethnal 
Green Vestry v. London School Board, [1898 J 


certifying: what he professed to certify. 
— OiiSEii V. Vernon (1864), 14 C. P. 
573.-~CAN. 

0. Peturn to commission to 

examine witnesses.]— It will be pro- 
suincd that a commission to examine 
witnCHses produced in ct. is in the same 
state as it came from the coinmis- 
sionors, & that the exhibits enclosed 
are those referriKl to in the depositions. 
- Lawton v. TAiiKATr (1858), 4 All. 
1.— CAN. 

t. .] — Where deposi- 

tions taken under a commission are 
returned to the ct. enclosed in an 
envelope, addressed as directed by 
Consol. Stat. c. 37, s. 194, & sealed np, 
it will bo presumed that the seal is 
that of the comr. who took the de- 
position. — Doe d. Heatiicotk v. 
Hughes (1878), 2 P. & B. 296.— CAN. 

g, Certificate of examination 

hy justices.] — Where, after the decease 
of one of the justices of the jieace by 
whom an examination was taken, the 
other, an old man of seventy-throe, 
gave evidence that he did not recollect 
&; did not believe that the wife was 
examined as the certificate stated, the 
ct. gave credit to the eertifleate, not- 
withstanding the evidence. — Romanes 
V. Fraser (1870), 17 Gr. 267.— CAN. 

h. Administration of oath of 

allegiance.] — In 1821 J. S., with his 
son 8., & his daughter H., came from 
the U.S., & settled n C., all being 
aliens. On Mar. 20, 1821, the Crown 
panted the land in question to J. 8. 
Neither J. 8. nor his children ever took 
the oath of allegiance. J 8. died on 
May 17, 1828, & 8. about Nov. 6, 
1842 ; — Held: under Alien Act, 1828, 
assented to on May 10, 1828, J. S. was 
a British subject, for it might be pre- 

J. — VOL. xxri. 


Burned that ho took the oath wiicn ho 
got th(' patent.- 1 PER v. Ellioit 
(1872), 32 U. C. R. 4 3 L— CAN. 

k. Issue of writ of mesne 

process.] — In the absence of evidence 
of the actual time of issuing a wilt ef 
nicsne process. It will bo presumed to 
have issued on the day it bears date. — 
I’oMERKH V. Provincial Inhurancuc 
Co. (1873), cited la Stevens’ N. B. 
Digest, at p. 604.— CAN. 

l. Adoption of road hy 

quarter sessions.] — A road was surveyed 
in 1834, & the surveyor’s report was 
made to the quarter sessions in that 
year. The records wore, lu»wever, lost 
or destroyed. & there was no evidence 
that the road bad been adopted by the 
sessions under the Act then in force, 
nor was there a record of any order 
directing it to be opened, it was, 
however, actually opened before 1853, 
with the assent of the owners of the 
land, & was used for several years, & 
statute labour was done upon It 
Held : the due adoption of the road by 
the quarter sessions should be pre- 
sumed. — Palmatier V. McKibron 
(1894), 21 A. R. 441.— CAN. 

m. Deposit of cash security.] 

— 'I’hero is a material difference in the 
evidence required by law to prove a 
recognisanco & a security for cash. 
N o proceedings can be brought to 
enforce a rocognisauco imless the con- 
dition for which the recognisance was 
made Is evidence in writing, while by 
statute the condition for wliich the 
deposit was made is irrelevant, since 
It Is presumed that when the registrar 
becomes custodian of the deposit the 
maxim omnia preeaumuntur rite ease acta 
applies. — R. v. Davidson (1900), 21 


C. L. T. 98 ; 4 Terr. L. R. 425.--CAN. 

n. Use of lock-up as place of 

detention.] — Deft., who was confined in 
the lock-up of the town of 8., was tried 
& convicted of the offence of breaking 
prison. The evidence showed that 
the lock-up was situated in the same 
building with tlie ofliee of the police 
inaglstrato of the town, & had been 
used for yi^ars as a i>laco of detention 
for persons charged with the commis- 
sion of criminal offences, & that there 
was no other place in the town used 
for such purpose r - .* the regu- 

larity of all jiroeeodings necessary to 
constitute the lock-up a place of eon- 
fiuoment in such cases was to be 
assumed. — R. v. Brown (1907), 41 
N. 8. R. 293.— CAN. 

o. Instructions of Ordnance 

officer.] — Held: upon the evidence 
defts. were liable as common carriers for 
the value of military clothing forming 
the contents of a box shipped by in- 
structions of an Ordnance ofllcer by 
defts.’ railway lost in transit; the 
irosumption & the proper inference 
rom the facts were that the instruc- 
tions of the ortlcer had been carried out 
in the regular oom’se of the business of 
the Ordnance ottlGe. — R. v. Canadian 
Pacific Ry. Co. (1912), 21 W. L. K. 
709 ; 2 W. W. R. 627 ; 5 D. L. R. 176 ; 
5 Alta. L. R. 9.— CAN. 

p. Legality of vole in elec- 

tion.] — Held : where a man’s vote has 
been accepted l>y an officer in charge 
of a poll. It should be presumed that 
ho has a right to vote witiiout regard 
to any formalities or evidence about 
election lists. — lie Lakeside Pro- 
vincial Election, Tidhbkrrv v. 
Garland (1914). 29 W. L. R. 628 ; 

N 
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Evidence 


Sect. 6. — Presumptions: Svlj-secta. S <Sh Q.] 

A. C. 190 ; 67 L. J. Q, B. 234 ; 77 L. T. 635 ; 62 
,T. P. 116, 532 ; 46 W. K. 353 ; 14 T. L. li. 68, H. L. ; 
affg. 8. C. sub nom. li. v. 8t. Matoiew, Bethnal 
Green Vestry, [1896] 2 Q. B. 319, C. A. 

Annoialions : — Consd. Kersliaw r, Paine (1913), 78 J. P. 

149. Mentd. H. v. Hastlnirs Corpn. (1896), 06 L. .T. Q. B. 

80 : Apployard v. Lambetli Vestry (1897), 76 L. T. 442 ; 

Holland v. Lazarus (1897), 60 L. J. Q. B. 285 ; Goen 

V. St. Mary, Newington Vestry, [1898] 2 Q. B. 1 ; Greater 

London Property Co. v. Foot (1899), 68 L. J. Q. B. 628 ; 

Woodthorp v. Spencer & Husbands (1899), 03 J. P. 246 ; 

l^akenham v. Tlcohurst R. D. C. (1903), 67 J. P. 448. 

1538. .] — Vatcher V. Paull, No. 1388, ante. 

1539. Statutory sanction to exchange ot 

parsonage house.] — Harper v. Hedges, [1924] 1 
K. B. 151 ; 93 L. J. K. B. 116; 130 L. T. 383; 88 
J. P. 33 ; 40 T. L. R. 156 ; 68 Sol. Jo. 541, C. A. 

Notice oi chargeablllty.] — See Poor Law. 

1540. As to correctness of documents — Genuine- 
ness of foreign licence — Acted on by foreign 
oinclals.] — An insured vessel is warranted to carry 
a Frcncli licence, it is not sufficient to show that 
the captain of the vessel in 1813, before the vessel 
sailed from Dantzic, received a document which 
purported to be a French licence, without showing 
that ho received it from some officer or person in 
authority under the French govt. ; but proof 
that after the arrival of the vessel at Bordeaux, 
she was allowed to remain there for upwards of a 
month after an inspection of the French licence 
&, other documents by tlie officer of the French 
government is primd facie evidence that the 
document is genuine. — Everth v. Tunno (1816), 
1 Stark. 508, N. P. 

1541. Deed acted upon for thirty years.] — 

Almost anything will be presumed in favour of a 
grant made fairly, under good advice on the 


part of the grantors, & acted upon for upwards 
of thirty years. — Dblarue v. Church (1851), 
20 L. J. Ch. 183 ; 17 L. T. O. 8. 102 ; 15 Jur. 455. 

1542 . Date of notice of Intention to stop 

up way true date.] — Inclosure Act, 1845 (c. 118), 
s. 63, does not require that an appeal under that 
sect, shall be actually heard within the four months 
mentioned in the sect., but that due notice of 
appeal shall bo given within that time. 

Upon a preliminary objection, applt. was 
required to prove the time when the notice of 
intention to stop up a way, mentioned in the above 
sect., was fixed to the church door, & it was proved 
that a notice bearing a certain date had been seen 
posted on the door : — Held : the date borne by the 
notice was primd facie evidence that the notice was 
first fixed up on that date. — R. v, Essex JJ. 
(1864), 34 L. J. M. C. 41 ; 11 L. T. 480 ; 28 
J. P. 776 ; 13 W. R. 186. 

See, further, Highways. 

1543. Legality of votes cast in election.] — 

It will not be presumed that the votes given 
for the candidate next highest on the poll were 
not legal votes, but the contrary must be shown. — 
R. V. Briggs (1864), as reported in 29 J. P. 423. 

See, further, Elections, Vol. XX., pp. 40-42, 
Nos. 246-250. 

1544. Where transaction completed.] — Where 
a ijurchaser has entered into possession, & enjoyed 
the subject of his contract, the ct. will make every 
reasonable presumption in favour of the validity 
of the transaction. — Port op London Assurance 
Co.’s Case (1854), 5 He G. M. & G. 465; 43 
E. R. 951 ; sub nom. Re Sea, Fire & Life Assur- 
ance Society, Ex p. Port op London Ship- 
owners’ Loan & Assurance Co., 24 L. J. Ch. 


8 W. W. R. 33 ; 20 1). L. R. 286 ; 25 
Man. L. Jl. 197. -CAN. 

q. Jssue (ff a^sesmricnt no- 

tices .] — Tlio omlHKion by the officer 
Hondlng out aHHCRHnxmt notices under 
the City Act to initial tlio indoi-Henient 
on the roll showing date of iiialliiiK & 
otherwise want of evJdeuco of kucIi 
mailing is not fatal to the recovery of 
taxes by the city where th(5 perHon 
aascHBed has not denied th(? receipt of 
notice.— North Bath-efoiui City v. 
Brkhaut (1920), 1 W. W. R. 1053; 
51 1). L. R. 609 ; 13 Susk. L. R. 202.— 
CAN. 

Publication of Oovernmeni 

order .] — There being no proof given by 
either party as to vvliether an istahar 
said to have been published by Govt. 
waB or was not duly published : — 
Held : the publication of tlio istahar 
must be presumed. — Prosun no Coo- 
mar Roy V. Secretary of State for 
India (1899), I. L. R. 20 Calc. 792. — 
IND. 

Apurba Krishna Bose v. 
R. (1007), I. L. R. 35 Calo. 141.— IND. 

I .] — Where an act requires 

the concurrence of an official person, 
there Is a presumption in favour of its 
due execution. — PuRSHorrAM v. Har- 
BHAMJI (1909). I. L. H. 33 Bom. 443. — 
IND. 

Commission appointing Mas- 
ter in Chancery.] — The commission 
ttppolntiug W. L. Master Extraordinary 
of the Ct. of Ch., when produced at the 
trial, had no appearance of the great 
seal being appended to it : — Held : as 
the commission was produced from tlio 
proper place of deposit, & had been 
acted on, it was to be inferred that it 
had been a complete instrument. — 
K. V. Egan (1850), 2 Ir. Jnr. 55. — IR. 

5, .] — Poll v. Lord Advocate 

(1897), 1 F. (Ct. of Sess.) 823. — SCOT. 

q, Restraining sale of lUptor 

— Proclamation defining areas .] — 
Where, under an Act providing for 


tfie definition of areas within districts 
wltli tlie object of restraining the sale 
of liquor to aboriginal natives within 
sucli areas, a l^roclamatlon was issued 
by the (Jovornor grouping several 
districts togetlier tSc declaring the terri- 
tory comprising those districts to bo 
an area under the Act : — Held : tlio 
presumption was t hat, where a person 
had hoeu convicted of a contravention 
of the Act within the area, the locality 
of such contravention had been pro- 
perly Included. — R. v. Mathebus 
(1903), 20 8. C. 403.—S. AF. 

d. .] — In 1870 & 1878 re- 

spectively, tho Municipality of W. 
granted pieces of land to tho Govt. 
In an action brought In 1909 by the 
Municipality to eject the Govt, from 
both pieces of land it was contended 
by 1)1 tf. that notice in writing to the 
inhabitants & consent of the Governor 
in terms of Ord. 8 of 1848, both being 
required if tho alienations were tn be 
valid, had novel* been given : — Held : 
in the absence of clear proof that the 
notice had not boon given & the con- 
sent not obtained, the presumption 
omnia preesumuntur rite esse aeia 
should prevail. — Worcester Muni- 
cipality V. Colonial Government 
(1909), 3 Buch. A. O. 638 ; 19 C. T. R. 
801.— S. AP. 

o. As to transferee of shares.] — 
A shareholder transferred his shares & 
procured registration of a transfer to 
John ^mith, L. . 8t., M., which pur- 
ported to be accepted & signed by 
lilm. On the winmng-up of the co., 
John Smith could not oe found or 
heard of In L. St. : — Held : It was not 
to be presumed he was a fictitious 
person. — Simpson v. Mullaly (1871), 
2 V. R. (Law) 56.— AUS. 

f. As to postal delivery.] — The 
presumption that a letter prox>eily 
addressed, stamxied & posted, & not 
returned to the writer, arrived at its 
destination, is conclusive if not denied. 
—CUSHING V. Lady Bakkly Gold 


Mining Co., Registered (1883), 9 
V. L. R. 108.— AUS. 

g. Obedience to hye-law.] — Licensed 
Carriages Act, 1864, s. 5 (No. 217), 
antliorlses Bye Law 78, s. 16 of 
the city of Melbourne, which pro- 
vides that no owner of a licensed 
carriage shall entrust that carriage to 
anotlier person as driver except as 
that owner’s servant. Every owner 
licensed under these bye laws, & em- 
ploying a driver, is to be presumed, 
until the contrary is shown, to have 
obeyed this bye law. — ■(’lui'Tkrbuok 
V. Curry (1885), 11 V. L. R. 810.— 
AUS. 

h. u4s to correctness of description 
in grant.] — The description in a grant 
will bo taken as correct unless proved 
wrong by the clearest testimony. — 
Doe d. Smith v. Meyers (1832), 2 
O. S. 301.— CAN. 

k. As to acknowledgment of deed.] 
— Where some evidence was given to 
show that the deed had been acknow- 
ledged before a judge of this ct. : — • 
Held : the jury were rightly directed, 
if they should find that the deed had 
been so acknowledged, to presume that 
It was done \vltliin tho proper time. — 
Tiffany v. McCumrer (1856), 13 
U. C. R. 159.— CAN. 

l. As to genuincTicss of magistrate's 
signature <b* seal.} — Tho signature & 
seal of a person affixing the same as 
chief magistrate to an. affidavit proving 
the due execution of a commission 
Issued from this ct., will be presumed 
genuine until the contrary Is proved. — 
Doe d. Lkmoink v. Raymond (1837), 
5 O. S. 337.— CAN. 

m. As to document found amongst 
notary's records.] — A oortifled copy of a 
power of attorney to convey lands, etc., 
from the deposit of notarial records in 
Lower Canada, under the corporate 
seal of the Board of notaries of M., is 
admissible in evidence, it being pre- 
Slimed that such power of attorney. 
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705 ; 23 L. T. O. S. 301 ; 2 W. B. 646, L. JJ. ; 
revsd. on other grounds, anJb nom, Ernest v, 
Nicjhoixs (1867). 6 H. L. Cas. 401, H. L. 

Antu^ions : — Mentd. Hickman v. Cox (1857), 3 C. B. N, S. 
523 (I860), 8 H. L. Cas. 268); London Dock Co. v. 

Sinnott (1857), 8 E. & B. 347 ; Agar i\ Athenaeum Life 
Aflsce. Soo. (1858), 3 C. B. N. S. 725 ; Athenaeum Lite 
AsBoe. Soo. V. l^oolcy (1858), 3 De G. & J. 204 ; lie 
Athenaeum Soo., Ex p. Eagle Co. (1858), 4 K. & J. 640 ; 
Prince of Wales Assoo, v. Harding (1858), E. B. & E. 
183 ; Re Athenaeum Assoc. Soo., Ex p. Prince of Wales 
Life & Educational Assoe. (1859), 28 L. J. Ch. 335 ; Re 
London Sc Eastern Banking Corpn., Ex p. Longworth’s 
Exors. (1859), John. 465 ; Metropolitan Saloon Omnibus 
Co. V. Hawkins (1859), 4 H. & N. 87 ; Re Royal British 
Bank, Nicol's Case (1859), 3 De G. & J. 387 : Browning v. 
Groat Central Mining Co. (1860), 5 H. & N. 856 ; Cony- 
boaro v. New Brunswick, etc. Co. (1860), 1 Do G. F. & J. 
578 ; Re Era Assoe. Soc., William’s Case, Anchor Case 
(I860), 2 John. & H. 400 ; Magd^ena Steam Navigation 
Co. (1860), Jotm. 690 • Re National Patent Steam Fuel 
Co., Baker’s Case (1860), 1 Drew. & Sm. 55 ; Re X^’hooiiix 
Life Assce., Ex p, Martin (1860), 2 L. T. 196 ; Stears v. 
South Essex Gaslight & Coke Co. (1860), 9 C. B. N. S. 
ISO ; Re Era Assoe., William’s Cose, Anchor Case (1862), 
1 Hem. & M. 672 ; Re Phoenix Life Assco., Burgos & 
Stock’s Case (1862), 2 John. Sc H. 441 ; Re Saxon Life 
Assce. Soc., Anchor Asscie. Case, Era Assoe. Soc. Case, Rc 
Era Assoe. Soc., William’s Case, Anchor Assce. Case 
(1863), 32 L. J. Ch. 206 ; Re State Fire Insce. (1863), 1 
De G. J. &; Sm. 634 ; Kearns i?. Loaf, Aldebcrt v. Leaf 
(1864), 1 Hem. Sc M. 681 ; Re State Fire Insoo. (1864), 
4 New Rep. 458 ; Fountoino v. Carmarthen Ry. (1868), 
L. R. 5 Eq. 316 ; Mahonj*- v. East Holyford Alining Co. 
(1875), L. R. 7 H. L. 869 ; Re Norwich Equitable Fire 
Assoe. Soc. (1887), 58 L. T. 35. 


Sub-sect. 9. — Omnia pr^suatuntur contra 
Spoliatorem. 

1645. General rule.] — There is a well-known 
principle that if the persons against whom the 
claim is made are not willing to bind theinselves as 
to the maximum number of trains, or the weight, 
or the speed, tlien tiic sum must be taken most 
strongly against their co. upon the principles 
enunciated in Armory v. Dclnmiriei No. 1650, 
post ; & the largest amount of injury which can 
be sustained would probably be considered to be 
the amount to be awarded oy the tribunal which 
has to award compensation (IjORD Cairns). — 
Uaaimersmitii & City Ry. Co. v. Brand (1809), 
L. R. 4 11. L. 171 ; 38 L. J. Q. B. 305 ; 21 B. T. 


238 ; 34 J. P. 30 ; 18 W. R. 12, II. L. ; revsg, S. Ch 
svb nom. Brand v. Hammersahth & City Ry. Co. 
(1807), L. R. 2 Q. B. 223, Ex. Ch. 

Antw^Uona : — Cionsd. Goldman v. Hill, [1919] 1 K. B. 443. 
Reid. Bucclouch r. Metropolitan Board of Works (1872), 
L. R. 5 H. L. 418 ; Hopkina v. G. N. Ry. (1877), 2 Q. B. D. 
224 ; A.-G. v. Mot. Ry., [1894] 1 Q. B. 384 ; Rockingham 
Sisters of Charity v. R., [1922] 2 A. C. 315. Mentd. City 
of Glasgow Union Ry. v. Hunter (1870), L. R. 2 Sc. & Div. 
78 ; Smith v. L. & S. W. Ry. (1870), L. R. 6 C. P. 14 ; 
R. V. Cambrian Ry. (1871), L. R. 6 Q. B. 422 ; Smith v. 
L. & S. W. Ry. (1871), 23 L. T. 678 ; Clowes v. Staffordshire 
Potteries Waterworks Co. (1872), 8 Ch. App. 125 ; Jones 
1 ?. Staustead, Shefiford Sc Ohambly Railroad Co. (1872), 
L. It. 4 P. O. 98 ; G. W. Ry. v. Smith (1876), 2 Ch. D. 235 ; 
Smith V. Mid. Ry. & L. & Y. Ry. (1877), 37 L. T. 224 ; 
R. V. Showard (1880), 9 Q. B. J). 741 ; Dixon v. Metro- 
politan Board of Works (1881), 7 Q. B. D. 418 ; Metro- 
politan Asylum District v. Hill (1881), 6 App. Cos. 193 ; 
Calc. Ky. V. Walker’s Trustees (1882), 7 App. Cos. 259 ; 
R. r. L. G. Board & Taylor (1882), 52 L. J. M. C. 4 ; Lea 
Conservancy Board v. Hertford Corpn. (1884), Cab. & El. 
299 ; L. B. & S. C. Ry. v. Truman (1885), 11 App. Gas. 45 ; 
ParkdiUo Corpn. v. West (1887), 12 App. Cas. 602 ; 
Cowpor-Essox v. Acton L. B. (1889), 14 App. Cas. 163 ; 
North Shore Ry. v. Pion (1889), 14 App. Cas. 612; 
Holliday v. Wakofleld Corpn., [1891] A. C. 81 ; Shelfer 
V. City of London Electric liightlng CJo., Meiix’s Brewery 
Co. V. CJity of London Electric Lighting Co. (1894), 64 
L. J. Ch. 216 ; Emsloy v. N. E. Ry., [1896] 1 Ch. 418 ; 
Kirby v. Harrogate School Board, [1896] 1 Ch. 437 ; 
Jordeson v. Sutton, Sonthcoates & Drypool Goa Co., 
[1898] 2 Ch. 614 ; Southwark & Vauxhall Water Co. 
v. Wandsworth Board of Works, [1898] 2 Ch. 603; 
Canadian Pacifle Ry. n. Parke, [1899] A. C. 535 ; Long 
Eaton Recreation Grounds Co. r. Mid. Ry. (1901), 71 
L. J. K. B. 74; Canadian I’acillc Ry. v. Roy, (19021 
A. C. 220 ; Dawson v. Great Northern City Ry., [1905] 
1 K. B. 260 ; Edinburgh Water Trustees v. Sommorvllle 
(1906), 95 L. T. 217 ; Dibdcn v. Skirrow, [1907] 1 Ch. 
437 ; Fletcher v. Birkenhead Corpn., [1907] 1 Tv. B. 205 ; 
Toronto Corpn. r. Toronto Ry., Toronto Ry. v. Toronto 
Corpn., 11907] A. C. 315; Horton v. Colwyn Bay & 
Colwyu U. C., [1908] 1 K. B, 327 ; 1 ’rice’s Patent Candle 
Co. V, L. C. C., [1908] 2 Ch. 526 ; West v. Bristol Tram. 
Co. (1908), 77 L. J. Q. B. 684 ; R. c. Fulham Grdns. (1909), 
7 L. G. R. 881 ; Grand Trunk Pacific Ry. v. Fort William 
Land Investment Co., 11912] A. C. 224 ; Board of Agri- 
culture for Scotland u. I’lummer, [1916] 1 A. C. 675 ; 
Quebec Ry., Light, Heat & I’owcr Co. r. V^audrj', [1920] 
A. C. 602. 

1548. Suppression of documents — Adverse title 
presumed.] — Where a deed or other evidence is 
suppressed by either party, a ct. of equity will 
always presume a title against him who sup- 
pressed it. — L ewis v, Lewis (1080), Gas. temp. 
Pinch, 471 ; 23 E. R. 254, L. 0. 

1547. .] — The suppression of some of 


though not ill itself an official docu- 
ment, came officially into the hands of 
the notary among whoso records it was 
found. — •Gray v. Mi’Mii.lan (1856), 
5 C. P. 400.— CAN. 

n. As to lawful erection of bridge 
sanctioned by statute,] — Held : by the 
various Acts referring thereto, the 
erection of dofts.’ drawbridge over the 
D. canal was sanctioned & recognised ; 
Sc it must be assumed to have been 
lawfully erected. — D esjardins Canal 
C o. V. Great Western Ry. Co. (1868), 
27 U. C. R. 363.— CAN. 

o. As to acts of the Crown.] — The 
ct. cannot presume that the Crown will 
not do right. — Nelson & Fort Shep- 
pard Ry. Co. V. Parker (1897), 6 
B. C. R. 1.— -CAN. 

p. As to delivery of insurance 
policy dlT payment of premium.] — Tlic 
production from the custody of repre- 
sentatives of the insured of a policy 
of life insurance raises a presumption 
that it was duly delivered & the 
premium paid. — Mutual Life Assur- 
ance Co. of Canada v. Giguere 
(1902), 22 C. L. T. 276 ; 32 S. C. R. 
348.— CAN. 

q. As to regularity of transfer of 
member of benefit association.] — Where 
the constitution of a benefit associi. 
provides that members shall not be 
transferred from one lodge to another 
unless all dues Sc assessments have 
been paid, up to & including those for 
the month In which the application for 


affiliation is made, the fact that, upon 
such an application, a member was 
transferred from one lodge to anotlicr 
involves the presumption as against 
the assocn. that the transfer was regu- 
larly made when the member was In 
good standing Sc in accordance with 
tiie regulations. — Ancient Order of 
United Workmen op Quebec v. 
Turner (1910). 44 3. C. R. 145.— CAN. 

r. As to appointment of officials 
of company. \ — 7 WTu. IV. c. 54, incor- 
porating tlio N. B. M. I. Co., required 
that policies should be subscribed by 
the president & oounterslgnod by the 
secretary ; — Held : a policy so signed 
was valid without the seal of the co., 
& evidence of these persons having 
acted as president & secretary was 
primd fade evidence of their appoint- 
ment. — Dimock r. New Brunhwick 
Marine Assurance Co. (1849), 1 All. 
398.— CAN. 

8 . As to acta of private persons .] — 
The maxim omnia preaumurUur rite esse 
acta may be recognised in support of 
solemn acts even of private persons. 
For instance if an act can only be 
lawful after the performance of some 
prior act, due performance of that 

S rlor act will bo presumed. — Wright’s 
IXECUTORS V. Kkyskr (1908), E. 1). C. 
68.— B. AF. 

PART III. SECT. 6, SUB-SECT. 9. 

t. Giviny of secret- commission — 
Presumption of corruption.] — The fact 


that a secret commission has been given 
raises the presumption tliat It was 
given “ corruptly ” within Secret Com- 
missions Proliibitlon Act, 1905, s. 2. — ■ 
R. V. ScoiT, [1907] V. L. R. 471.— 
AUS. 

a. Action against carrier for loss of 
goods — When presumption will apply.] 

■ — In an action against a common 
carrier for tlie loss of a case of goods tlie 
maxim omnia prwsumurUur contra 
spuliatorcm will not apply unless it is 
shown that tlio goods were in defts.’ 
pOHSOSsion, Sc that they Jiad an oppor- 
tunity but omitted to show their value. 
—Smith v. Lunt (1873), 2 I’ug. 64. — • 
CAN. 

b. Destruction of documents — 
When presumption not justified .] — 
St. L. filed a petition of right to recover 
from the Crown the balance alleged to 
bo due on a contract for certain public 
works. On the lioarlng it was shown 
that certain time-books & the original 
documents from which liis accounts 
had been made up & also his books of 
account had disappeared ; — Held : the 
rule omnia preesumurUur contra spolia- 
torem did not Justify the learned Judge 
in asHumiiig that if produced the docu- 
ments destroyed would liavo falsified 
St. L.'s accounts, the evidence on the 
trial showing instead that the accounts 
would have been corroborated. — St. 
Louis v. li. (1896), 25 S. C. R. 649. — 
CAN. 

c. Presumption that entries 

N 2 
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Sect, 6. — Presumptions ; Sub-secis, 9 cfc 10. ] 

a series of documents relating to a title, which 
are admitted to be in the possession of a partly, is 
evidence that the documents withheld afford 
inferences unfavourable to tlio title of that party.-—- 
James v, Biou, Owen v. Flack (1820), 2 Sim. & St. 
000 ; 4 L. J. O. S. Ch. 202 ; 57 E, R. 475. 
Ayinotaiion : — Mentd. Flack v. Loiiginato (1845), 8 Beav. 
420. 

1548 . .] — There is a presumption against 

persons who keep back a document, against them 
the evidence is to be taken most strongly. — A.-G. 
V. Windsor (Dean & Canons) (1858), 24 Beav. 
079 ; 27 L. J. Ch. 320 ; 32 L. T. O. S. 55 ; 22 
J. P. 592 ; 4 Jur. N. S. 818 ; 0 W. R. 220 ; 53 
E. R. 620 ; on appeal (1800), 8 H. L. Cas. 309, H. L. 
Annotations : — Mentd. A.-G. v. Marchant (1866), L. K. 3 Eq. 

424 ; A.-G. i*. Wax Charidlcra’ Co. (187.3), L. 11. 6 H. L. 1 ; 
He (Hampden CharltioB (1881), 18 Ch. D. 310 ; I. R. Comrs. 
%i. Walker, [19151 A. C. 509 ; Uaher’s Wiltahire Brewery 
r. Bruce, [1915) A. C. 433 ; Corisett Industrial & l*ro- 
vJdcnt Hoc. V. Conaott Iron Co., [1922] 2 Ch. 135. 

Presumption as to stamping.] — >SVcPartIV., 

Sect. 10, sub-sect. 0, post, 

1549 . Bundle of documents unsealed & dis- 
arranged — Presumption that some documents 
abstracted.] — An account touching a personal 
estate being decreed, deft, endeavoured to charge 
pltf. with a gi'cat debt due to the estate ; but 
deft, having opened a bundle of papers relating 
to that demand, which had been sealed up, & left 
in his hands, & altei'ed them so that it could not 
be known what papers might have been taken out, 
deft. *8 demand was for that reason dissallowed. — 
Wardour V, Berisford (1087), 1 Vern. 452 ; 23 
E. R. 679, L. C. 

Annotation .*•— Refd. Cowper v. Cowper (1 734), 2 P. Wms. 720. 

1550 . Jewel detained & not produced — Presumed 
of highest value.] — Where a person who has wrong- 
fully converted property will not produce it it 
shall be presumed as against him to be of the best 
description. — A iimory v, Dblamirie (1722), 1 Stra. 
605 ; 93 E. R. 004. 

Annotations: — Consd. Gray v. nalg:, Haig v. Gray (1855), 
20 Beav. 219 ; Wentworth v. Lloyd (1864), 10 II. L. (’aw. 
689. Refd. Lupton v. Wliitc, White v. Lutiton (1808), 
16 Vos. 432 ; Mortimer v. (Yadock (1843), 12 L. J. C. P. 
166 ; Dean v. Thvvuite (1855), 21 Beav. 621 ; Williams 
V. Willlamfl (1863). 33 Beav. 306 ; Hammersmith, etc. 
Ky. V. Brand (1869), L. U. 4 H. L. 171 ; Wilson r. 
Northampton & Banbury .1 unction By. (1874), 43 L. J. 
Ch. 503 ; The Wlnkileld, [1902] V. 42 ; PJasycoed 
Collieries Co. v. Partridge, .Tones (1912), 81 L. J. K. li. 
723 ; Coldman v. Hill, [1919] 1 K. B. 443 ; .Smith r. 
G. W. Ky., [1921] 2 K. B. 237. Mentd. Wehb r. Fox 
(1797), 7 Term Hep. 391 ; Sutton r. Buck (1810), 2 
Taunt. 302 ; Burton v. Hughes (1824), 9 Moore, C. I\ 
334 ; Taylor V. Haygartli (1844), 8 Jur. 135 ; Whitehead 
V. Harrison (1844), 6 Q. B. 423 ; Bridges r. Hawkesworth 
(1851), 21 L. J. Q. B. 75; White v. MulJett (1851), 6 
Exclu 713; Broadhent r. Imperial Gas. Co. (1857), 7 
1)0 G. M. & G. 436 ; Ancona v. Marks (1802), 7 H. & N. 
086 ; Chowno v. Baylls (1862), 31 Beav. 351 ; K. 
Gardner (1862), 1 New Hep. 107 ; Buckley v. Gross (1863), 
3 B. & S, 566 ; Bourne v. Fosbrooke (1865), 18 C. B. N. S. 


.515 : Taunton Case (1869), 21 L. T. 169 ; Muflsamniat 

Siindar v. Mussammat Parbati (1889), 6 T. L. R. 683 ; 

Keighley. Maxsted v. Durant, [1901] A. C. 240 ; Eastern 

C’onstruction Co. v. National Trust Co. & Schmidt, 

[1914] A. C. 197 ; Daniel v. Rogers, [1918] 2 K. B. 228. 

1551. Failure to prove value of goods sold — 
Presumed of lowest value — In absence of fraud by 
defendant.] — Clunnes v, Pezzey (1807), 1 Camp. 
8, N. P. 

Annotation : — Apld. Lawton v. Sweeney (1844), 8 Jur. 964. 

1552. Failure to prove value of bank note — 
Presumed of lowest value.] — In an action of debt 
for money lent, the only evidence was, that deft, 
having OvSked pltf. for some money, the latter 
handed him a note which was believed to be a 
bank note, but the amount of which did not 
appear ; — Held : the jury wore rightly directed to 
presume it to have been a note for £5, as being the 
smallest note in circulation in this country. — 
Lawton v, Sweeney (1844), 8 Jur. 964. 

1553. Spoliation of ship’s papers.] — The per- 
mission to hospital ships to have a wireless tele- 
graph installation on board does not justify the 
sending of messages by a secret code, &, if such 
messages are sent, a record of them should bo 
kept to prove their innocent character. Where 
documents are purposely destroyed there is a 
very strong presumi)tion that, if produced, they 
would have told against the destroyer. — The 
Ophelia, [1910] 2 A. C. 206 ; 85 L. J. P. 169 ; 
114 L. T. 1067 ; 32 T. L. R. 502 ; 13 Asp. M. L. C. 
377, P. O. 

Anw)taiion : — Mentd. Adelaide S.S. Co. r. R. (1922), 127 

L. T. 63. 

See, also. Prize Law. 

1554. Loss by bailee.] — An agister of cattle does 
not discharge himself of his duty as a bailee for 
reward by proving that tliey were stolen without 
his default, if by using reasonable diligence he 
could have recovered them. If, having failed to 
use such diligence, ho is sued for the loss of the 
cattle, he must prove, in order to discharge 
himself, that such diligence would have been 
unavailing ; it is not for the bailor to prove that 
it would liave I’etrioved the loss. 

A farmer acce])ted cert^ain cattle for agistment. 
Some of tlufin were stolen without his default. 
After hiarning tlxat they were missing he made 
no effort, whether by informing tlie owner or the 
police, or otherwise, to recover tliem. It was 
doubtful whether any reasonable attempt on his 
part would liave led to their recovery : — Held : 
he was liable for their loss. — Goldman v. Hill, 
[1919] 1 K. B. 443 ; 88 L. J. K. B. 491 ; 120 
L. T. 412 ; 35 T. L. R. 146 ; 63 Sol. Jo. 166, C. A. 

.] — See Bailment, Vol. IIL, pp. 74, 75, 

Nos. 141-144. 

1555. Prima facie proof of conversion.] — I have 
little doubt that once there is a prim A facie case 
of conversion the doctrine Omnia preesumuntnr 


ttn/avoi/ra5/c.]— -DeRtructioii during the 
progress of the suit of a book kejit by 
an officer of a trade union at its head- 
quarters, ill which were recorded 
ndnutos relating to the strike, & non- 
production of a strike register kejit & 
of tlie reports handed in from day to 
ddy by members of tlie union actively 
engaged in jileketing & officially 
appointed for that purpose, were cir- 
cumstances that juatltlcd the ct. in 
prosiiinlng that tlioy contained entries 
unfavourable or damaging to tlie de- 
fence. — Colter v, Osmorne, C. R., 
[1911] 1 A. C. 137. -CAN. 

d. Presumption as to admis- 

sibilUy in etJidencc ,] — In a suit brought 
against a collector to compel him to 
refrain from preventing pltf. executing 
his decree against certain land, the 
only issue being whether the land was 
the private property of the judgment- 


debtors or govt, service land, pltf. 
alleged that the land had been granted 
in fee mainly by a sanad which he 
petitioned the mamlatdar of the 
perffunnah to search for & send to the 
collector ; & on reference by the High 
(U., the judge found that the collector 
did destroy tlie document that jiur- 
ported to be a copy of a sanad, such as 
pltf. petitioned the mamlatdar to send 
for : — Held : it was not competent for 
deft. 1,0 say that the document was not 
such a one as could be legally admitted 
ill evidence, & that the case came witliin 
the rule, omnia prmsumuntur contra 
spoUatorem , — Ardeshir Dhanjibhai 
V. Surat (Collector) (1866), 3 Bom. 
A. C. 116.— -IND. 

e. Wrongful appropriation — Water 
— • Absence of record of amount 
taken.] — Defts. owned w'aterworks, & 
I supplied pltfs. with water. Pltfs. 


paid for the water according to the 
amount used, as measured by a meter, 
but used unmetered water for some 
years. Pltfs. offered to settle for the 
water that had bt'cn used, & assented 
to pay f 13. 7 7 8. Payment was made 
on that basis, by a number of cheques, 
some of which, amounting to $6,778, 
wore paid. Payment of the cheques 
representing the balance was stopped, 
& pltfs. sued to recover the cheques & 
part of the amount which they had 
paid : — Held : as pltfs. had gone on 
for years deliberately appropriating 
defts.’ water without preserving any 
record of the quantity so taken, every 
presumption must bo made against 
defts. — Brandon Electric Light Co. 
V. Brandon City (1912), 20 W. L. R. 

1 658 : 2 W. W. R. 22 ; 1 D. L. R. 793; 
22 Man. L. R. 500.— CAN. 

' f. Gas — Presumption of con 
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contra ajpoliatorcm applies (Atkin, L.J.). — Smith, 
Ltd. V, Great Western Ry. Co., [1921] 2 K. B. 
237 ; 90 L. J. K, B. 644 ; 125 L. T. 44 ; 37 T. L. R. 
117 ; 65 Sol. .Jo. 172 ; 26 Com. Cas. 84, C. A. ; 
on appeal i [1922] 1 A. C. 178, 11. L. 


Sub-sect. 10. — Other Presumptions. 

1556. Receipt of letter — Evidence of possession 
of enclosure.]— Proof that pltf. wrote a letter to 
deft, purporting to contain a bill of exchange, 
with directions how the product should be applied, 
& that deft, soon afterwards had a bill in his 
possession which answered the description con- 
tained in the letter, affords presumptive evidence, 
that both the letter the bill found their way to 
deft. — Kieran V. Johnson (1815), 1 Stark. i09, 
N. P. 

Contracts made through the post.]— See 
Contract, Vol. XII., pp. 75 ei seq. 

1557. Receipt of notice — Of dishonour of bill - 
No objection taken for lack of notice.] — In an 

Action on a bill of exchange, i3roof that pltf., on 
the day on which he liimself received notice of 
dishonour from the holder, wrote & delivered a 
letter to deft., & proof of notice to produce that 
letter, as containing notice of dishonour ; & that 
deft., when asked to pay the bill, stated several 
objections, but did not object that he had not had 
notice of dishonom% are evidence, on default to 
produce the letter, that it contained a regular 
notice of dishonour. — CuRLiiWis v. Corfield 
(1841), 1 Q. B. 814 ; 1 Oal. & Lav. 489 ; 0 Jur. 
259 ; 113 E. R. 1343. 

Annotation : — ^Refd. Edmonds v. Foster (1875), 45 L. J. M. C. 

41. 

.] — See^ further t Bills of Exchange, 
Vol. VI., pp. 276 ct acq, 

1558. By shareholder.] - In an action for 

calls, it being necessary to prove notice to deft, 
of an alteration in the scheme : — Held : evidence 
that notices were sent by post to all the names & 
addresses upon the list of allottees, which com- 
prised the doft.’s, was sufficient primd jacic 
proof of the notice. — Carmarthen Ry. Co. v, 
Wright (1858), 1 F. & F. 282, N. P. 

.]■ — Sce^ generally y Companies, Vol. 

IX., pp. 643 ct seq. ; Vol. X., p. 1176. 

1559. Authority to act — Joint-stock Company.] — 
Where deft, has called on pltf. to admit certain 
letters written by A. as the agent of deft., that 
fact is evidence of an authority to give verbal 
directions on the same subject-matter. 

\Vliere the writ & declaration arc against the 
Bhoningham Plate & Crown Glass Go., & the 
appearance & plea are by defts. under the same 
style, that fact is evidence to go to the jury that 
defts. are a registered joint-stock co., & are rightly 
sued in their corporate title. 

Where it further appears that defts. meet & act 
as a joint-stock co., that is also evidence that they 
are entitled so to meet & act. — Offer v. Birming- 
ham Plate & Crown Glass Co. (1848), 12 L. T. 
O. S. 275. 

Public officer .] — See Public Authorities. 

1560. Non-existence — Manorial custom — Silence 


of manorial records.] — In 1605, a deed was 
executed by certain copyholdoi*s of a manor, by 
which they claimed certain customs set fortli in it 
as the immemorial customs for & concerning tlie 
copyhold premises described in a schedule to the 
deed, &, in consideration of a large sum paid to 
him, the lord ratified them, & consented that they 
should thonceafter for ever be the customs touching 
the customary «fc copyhold tenements, & by a 
decree in Chancery made in 1607, in a suit for a 
specific performance, in which the copyholders 
were pltfs. & the lord deft., the lord confessed this 
agreement, & consented to a decree “so as only 
such order & decree, & the customs, should 
extend only to complainants, theh heirs, & 
assigns, &. to their copyhold lands, & to none 
other, & might not be prejudicial to the lord, 
concerning any other copyhold lands,’ ' which was 
made accordingly. H. was a party to tliis deed, 
in the schediile the lands held by him wore 
described in such a manner as not to be inconsistent 
with the fact that a particular tenement conveyed 
by him in 1607, subsequently traced to deft., 
might have been comprised. There was no entry 
ui)on the roUs of any admission to this tenement 
between 1598, & the period of this conveyance, 
& the anterior rolls were lost : — Held : the deed 
& the decree were evidence against deft, to 
negative the existence of a custom on the part of 
the copyholders to take the minerals, such a 
custom not being included in those instruments. 
— Anglesey (Marquis) v . IIatherton (Lord) 
(1842), 10 M. & W. 218 ; 12 L. J. Ex. 57 ; 6 Jur. 
305 ; 152 E. R. 448. 

Annotaiions : — Apld. I’ortland v. Hill (1866), L. II, 2 Eq. 

765. Refd. Jolmatoiie v. Spoiioor (1885), 30 <Jh. D. 581. 

Mentd. SaiiHbury v. Gla.d«toao (1860), 6 H. & N. 123. 

1561. .] — In lands held, by 

copy of ct. roll, not at the will of the lord, but 
according to the custom of the manor, the free- 
hold is in the lord ; A in the absen<;e of custom, 
the onics of establishing which lies upon the 
tenant, the tenant has no riglit to work the 
minerals. The existence of a customary, com- 
piled within the i)eriod of legal memory, is con- 
clusive evidence against the existence of a custom 
not mentioned therein.— P ortland (Duke) v . 
Hill (1866), L. R. 2 Eq. 765 ; 35 L. J. Ch. 439 ; 
12 Jur. N. 8. 286 ; 15 W. R. 38. 

A nnotationH : — ^Refd. Johrifitono v. Spencer (1885), 30 

Cli. D. 581. Mentd. Morley v. Clifford (1882), 20 Ch. D. 

753 ; Cooto v. Ford (1900), 83 L. T. 482 ; Heath v. 

Deano, 11905] 2 Ch. 86. 

1562. Acceptance of cheque — Sent in settlement 
of claim.] — In the present case the draft for 650 
rupees which was sent by R. T. to pltfs. was sent 
on the terms that they should accejit it in full 
settlement of this claim on the promissory note, 
& that they should deliver up the note in exchangcj 
for it ; & pltfs., with knowledge of these terms, 
retained the draft <te cashed it. In my opinion, 
the fact that pltfs. retained & cashed the draft 
in these circumstances raises a j)resumption that 
they entered into an agreement to accept it on the 
terms on which it was sent (Vaughan Wil- 
liams, L.J.). — Hirachand Punaaichand v . 
Temple, [1911] 2 K. 13. 330 ; 80 L. J. K. B. 1 155 ; 
105 L. T. 277 ; sub now. Punamciiand Shrichand 


iinuance.) — A system for illicitly appro- 
priating gas existed & was used by 
accused in 1874, & there was nothing 
to show that matters had been since 
in any way altered : — Held : It was a 
Rigitimato inference that the use con- 
\\pRod to within six months of May, 
1896, when gas was found in the pipe. 
—Oliver v. Taylor (1896), 15 

N. Z. L, K. ,40.— N.Z. 


PART III. SECT. 6, SUB-SECT. 10. 

g. Waiver of statute — Whether pre- 
su7ned.\ — Waiver of provisions of 
Act of Parliamoiit cannot be presumed. 
—Kerr v. Burns (1860), 4 All. 601.— 

CAN. 

h. Presv/mptimi in favour of fair 
dealing.] — The presumption in a case 
of doubt must he in favour of fair 


dealing & not of forfeiture. -Camero.v 
V. Baunhakt (1868), 14 Gr. 661. — CAN. 

k. /a favour of morality <t against 
immorality. ]-~Tho presumption is in 
favoui* of moral &c against immoral 
relationship. — YARWOf)!) v. Hart 
(1888), 16 O. K. 23.— CAN. 

l. Presumption as to citizenship.} 
— The rule laid down In 7 Oyc. 147, 
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0 . — Presumptions: Sub -scct. 10. ] I 

& Co. t;. Temple, 27 T. L, K. 430 ; 55 Sol. Jo. 
519, C. A. 

Annotation: — Mentd. SoC/. dos Lo Touquct Paris- 

Pla«e V, CummingB, [1922] 1 K, B. 451. 

Acceptance of offer.] — See Contraci’, Vol. XII., 
pp. 67 ei aeq. 

Adoption of contract by trustee in bankruptcy.] 

— See Bankiiui*tcy, Vol. V., pp. 936 et seq. 

Agency.] — Sec Agency, Vol. I., pp. 286 et seq, 

Authority of agent.] — See Agency, Vol. I., 

pp. 295 et seq.y 384. 

Auctioneer.] — See AucmoN & Auc- 
tioneers, Vol. 111., pp. 4 et seq.y 16 et aeq. 

Insurance agent.] — See Insurance. 

Servant.] — See Master &; Servant. 

Solicitor.] — See Solicitors. 

Exercise of due care, skill & diligence.] — 

See Agency, Vol. I., p. 430, No. 1221. 

Personal liability of agent — Contract made 

for foreign principal.] — See Agency, Vol. I., 
pp. 648, 649, Nos. 2078-2085. 

Alteration in documents.] — See Contract, Vol. 
XII., p. 365, Nos. 3039-3042. 

Affidavits.]— iS'cc Part VII., Sect. 11, sub- 
sect. 2, j)oai. 

Deeds.] — See Deeds, Vol. XVII., p. 226, 

No. 401. 

Wills.]— Wills. 

Ancient documents.] — Sec Part IV., Sect. 13, 
sub-sect. 3, C., post. 

Appointment or qualification — Presumption from 
acting — Public officials.] — See Public Authori- 
ties. 

Incumbent.] — Sec Ecclesiastical 

Law, Vol. XIX., p. 406, No. 2394. 

Medical practitioner.] — iS'ec Medicine 

A ITiarmacy. 

Officer of limited company.] — See 

Criminai. liAw, Vol. XV., p. 939, Nos. 10346, 
10347. 

Ship’s husband.] — See Shipping. 

Solicitor.] — See kSolicttors. 

Defamation In way of trade, business, 

calling or office.] — See Libel <fe Slander. 

Assent to composition deed.] — Sec PANKituPTCY 
Vol. V., pp. 1128 et seq. 

To transfer of shares In limited company.] 

—See Companies, Vol. IX., pp, 372 et seq. 

Assets In hands of executor.] — See Executors. 
Assignment — Of chose in action.] — Sec Choses in 
Ac tion, V'^ol. VIII., pp. 4 12 et ,seq. 

Of copyright.) — See Copyright, Vol. XIII., 

p. 189, No. 247. 

Bankruptcy — Intention to delay or defeat 
creditors.] — See Bankicuptcy, Vol. IV., pp. 72, 
77, Nos. 610, 614, 671, 671. 

Of performing rights.] — See Copyright, 

Vol. XIII., pp. 195, 196. 

Offences.] — See Bankrui^pcy, Vol. V., 

pp. 1044 et acq. 

Bastardy.] — See Bastardy, Vol. HI., T)p. 358- 
368, Nos. 1-97. 

BlUs of exchange — Date.] — See Bili.s of Ex- 
change, Vol. VI., pp. 60-52, Nos. 375-383, 385- 
387 . 

Acceptance.] — See Biij.b op Exchange, 

A'ol. VI., p. 62, No. 495. 


t hat., ill the ubsonco of proof to the 
eoiitnuy, every man is considered a 
oltizon of the country In which he may 
resides** has no place in British Juris - 
lirudonee. — ii*c Olauehholm IhioviN- 
n lAL ELKcmox, MoVapuht v. Mc?Kk\- 
ZIK (1912), 22 \V. L. 11. 840 ; 8 D. L. IL 
58; 6 Alta. L. 11. 286,— CAN. 


Consideration.]— B ills op Exchange, 

Vol. VI., pp. 172-181, Nos. 1076-1130. 

Time of negotiation.] — See Bills of Ex- 
change, Vol. VI., pp. 191, 192, Nos. 1181-1186. 

Payment & satisfaction.] — See Bills op 

Exchange, Vol. VI., pp. 359, 360, Nos. 2371- 
2375. 

Signature common to acceptor & firm.] — 

See Bills op Exchange, Vol. VI., pp. 100, 101, 
Nos. 704-707. 

Bills of sale — Registration.] — See Bili.s of Sale, 
Vol. VII., p. 83, Nos. 478-483. 

Boundaries.] — See Boundaries, Vol. VII., pp. 
278 et aeq. 

Particular boundaries.] — See Highways ; 

Mines ; Railways ; Waters & Watercourses. 

Carriers — Negligence.] — See Carriers, Vol. 
VIII., pp. 91 et aeq. 

Modification of common law contract.] — 

See Carriers, Vol. VIII., pp. 38 et seq. 

Change of domicil.] — Sec Conflict of Laws, 
Vol. XI., pp. 317 et seq. 

Cohabitation — As evidence of marriage.] — See 

Husband & Wife. 

Common rights — Existence of.] — See Commons, 
Vol. XI., pp. 32-34. 

Abandonment of.] — See Commons, Vol. 

XI. , p. 53, Nos. 785-789. 

Clubs — Knowledge of rules by member.]— iSce 
Clubs, Vol. VIII., p. 507, No. 10. 

Companies — Signature of notices.] — See Com- 
panies, Vol. X., p. 1135, No. 7999. 

Contract — Presumption of legality.] — See Con- 
tract, Vol. XIL, pp. 235, 236, Nos. 1939-1948. 

Fraud.] — See Misrepresentation 

Fraud. 

Undue influence.] — See Contract, Vol. 

XII. , pp. 98 et acq. ; Fraudulent & Voidable 
Conveyances ; Cjfts ; Money & Money Lend- 
ing. 

Husband & wife.] — See Husband & 

Wife. 

Salvage contracts.] — See Shipping. 

Solicitor & client.] — See Solicitors. 

Consideration — Covenant in restraint of 

trade.] — See Trade & Trade Unions. 

Copyholds — Enlranchisement.) — See Copyholds, 
Vol. Xlll., p. 154, Nos. 1999-2002. 

Corporations — Act of officer done in official 
capacity.] — See Corporations, Vol. Xlll., p. 314, 
No. 476. 

— — Custody of books.]— Corporations, 
Vol. XIII., p. 278, No. 86. 

Crime.] — See Criminal Law, Vol. XIV., pp. 366 
vi seq. 

Absence of criminal capacity in infants.] — 

See Criminal Law, Vol. XIV., pp. 53-55, Nos. 
189-217. 

Custom — Existence of.] — See Custom & Usages, 
Vol. XVII., pp. 19 ei aeq. 

Death — Presumption of.] — Sec Sub-sect. 6, ayiie. 
Deeds — Delivery.] —6'ee Deeds, Vol. XVII., pp. 
228, 229, Nos. 434-436. 

Date.] — See Deeds, Vol. XVTI., p. 358, 

Nos. 1679-1087. 

Due execution.] — See Sub-sect. 8, ante. 

Debt — In bankruptcy.] — See Bankruptcy, Vol. 
IV., pp. 323 et acq. 


bring about o certain re.ifult.} — There is 
no presuuiptioii that a person intends 
what is merely a possible result of bis 
action or a result which, though 
reasonably certain, is not known to 
liiin to bo so ; but it must be presumed 
that, when a man voluntarily does an 
act, knowing at the time that in the 


m. ,/ uriadicHon of High (Jourl.] - 
The High Ct., being a ct. of superior 
jurisdiction, the want of jurisdiction 
is not to bo presumed, but on the 
contrary.' — B- t?. Nabadwip Gohwami 
(1868), 1 n. L. 11. 15 ; 15 W. 11. 71, n. ; 
17 W. It. 36, n,— IND. 

n. l^rcsumpUon of intention — To 
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Of petitioning creditor.] — See Bank- 

liUPTCY, Vol. IV., p. 143, No. 1334. 

Easement.] — See Easements, Vol. XIX., pp. 
53-67. 

Ecclesiastical Law — Prescriptive rights to tithe — 
Tithe rentcharge.] — See Ecclesiastical Law, 
Vol. XIX., pp. 47(i et seq. 

Prescriptive right to pew.] — Sec Ecclesi- 
astical Law, Vol. XIX., pp. 472-474. 

Prescriptive right of presentation.] — See 

Ecclesiastical Law, Vol. XIX., p. 370, Nos. 
1897-1899. 

Education — Medical certificate as to mentally 
deficient child.] — See Education, Vol. XIX., 
p. 569, No. 98. 

Elections — Agency of persons helping candidate.] 

— See Elections, Vol. XX., pp. 52 et seq. 

Encroachment — On waste.] — See Commons, Vol. 
XI., pp. 55 et seq. 

— — By tenant.] — See Landlord & Tenant. 
Equity — Presumption against double portions.] — 
See Equity, Vol. XX., pp. 453- 467. 

Notice.] — See Choses in Action, Vol. 

VIII., pp. 459 et seq. ; Equity, Vol. XX., pp. 311- 
316 ; Mortoage. 

Resulting trusts.] — See Trusts & Trus- 
tees. 

Executors — Documents admitted to probate.] — 

See Executors. 

Effects in executor's hands.] — See Exe- 
cutors. 

Assent to legacies.] — See Executors. 

Retainer by executor.] — See Executors. 

Presumption of death for the purposes of 

probate.] — See Executors, 

Foreign law.] — See Part XI., 'post 
Fraudulent preference by bankrupt.] — See Bank- 
RUi^rcY, Vol. V„ pp. 861, 862, Nos. 7206-7212. 

Gift — Presumption of acceptance.] — See Gifts. 
Highways — Rights in soil.]- -See Highways. 

Dedication.] — See Highways. 

Repair.] — See Highways. 

Husband & wife — Liability of husband for debts 
of wife.] — See Husband & Wife. 

Wife's separate estate.] — See Husband & 

Wife. 

Undue influence in contracts between 

spouses.] — See Husband & Wife. 

Adultery or impotence.] —See Husband & 

Wife. 

Agency of wife.] — See Husband & Wife. 

Coercion.] — See Criminal Law, Vol. 

XIV., pp. 69-74, Nos. 337-415. 

Identity.] — See Part II., Sect. 3, sub-sect. 4, B., 
ante. 

Ignorantla Juris non excusat.] — See Sub-sect. 2, 
ante. 

Impossibility of issue.] — See Sub-sect. 7, ante. 
Innocence.] — See Sub-sect. 3, ante. 

Insolvency — Trading with knowledge of.] — Sec 

Bankruptcy, Vol. IV., p. 553, No. 5085-5091. 

Of company.] — Sec Companies, Vol. X., 

pp. 819 seq. 

Insurance — Underwriters knowledge of trade 
usage.] — See Insurance. 

Date of loss of missing ship.] — See Insur- 
ance. 

Landlord & tenant — Title of lessor.] — See Land- 
I.ORD & Tenant. 

• Presumptions from occupation & payment 

of rent.] — See Landlord & 1'enant. 


Breaches of covenant.] — Sec Landi.ord & 

Tenant. 

Assignment of sub-demise.]— >8cc Land- 
lord & Tenant. 

Perpetual renewal.] — See Landlord & 

Tenant. 

Fixtures.] — See Landlord & Tenant. 

Against forfeiture.] — See Landlord & 

Tenant. 

Leave & licence.] — See Easements, Vol. XIX., 
pp. 26 et seq. ; Landlord & Tenant. 

Revocation of.] — Sec Commons, Vol. XL, 

p. 55. Nos. 833-835. 

Legitimacy.] — See Bastardy, Vol. III., pp. 358 
I et seq. 

Libel & slander— Malice.]— Libel & 
Slander. 

Publication.]— Libel & Slander. 

Liability of proprietor of newspaper.] — See 

Libel & Slander. 

Licence to perform.] — See Copyright, Vol. XIII., 
p. 197, No. 317. 

Life.] — Sec Sub-sect. 5, ante. 

Limitation of actions — Payment of interest.] — 
See Limitation of Actions. 

Payment of unbarred debt — No appro- 
priation made by debtor.] — See Contract, VoJ. 

XII. , p. 480, Nos. 3926-3931. 

Prescription.] — See^ generally, Commons, 

Vol. XI., pp. 30 et seq. ; Easements, Vol. XIX., 
pp. 53 et seq. ; Limitation of Actions. 

Lunatics — Sanity — Continuance of sanity or in- 
sanity.] — See Lunatics. 

Malice.] — See Libel & Slander ; Maliciocs 
Prosecution. 

Manor — Existence of.] — See Copyholds, Vol. 

XIII. , p. 11, Non. 14-18. 

- — Extent of.]— ..Vcc Copyholds, Vol. XIII., 
p. 12, No. 34. 

Marriage — Presumption from evidence of re- 
ports,] — See Husband & Wife. 

In matrimonial causes.] — Sec Husband & 

Wife. 

In bigamy.] — See Criminal Law, Vol. 

XV., pp. 735 et seq. 

Master & servant — Service in seduction cases.] — 

See Master & Servani\ 

Terms of hiring.] — See Masitgr & Ser- 
vant. 

Under Workmen's Compensation Acts.] - 

See Master & Servant. 

Apprenticeship.] — See Master & Servant; 

Poor Law. 

Ratification of acts of servant.]— 

Master & Servant. 

Membership of company.] — See G\)mpanies, Vol. 
IX., pp. 207, 208; Vol. X., pp. 1126, et seq. 

Mines & minerals — Grant extends to minerals.] — 

See Mines. 

Boundaries.] — See Highways ; Mines ; 

Railways ; Water & Watercourses. 

Misrepresentation.] — Sec Misrepresentaiton 
& Fraud. 

Money & money lending— Agreement to pay 
interest.] — See Money & Money-Lending. 

Mortgage — Tenancy in common between several 
mortgagees.] — See Mortgage. 

Reconveyance when mortgage paid oil.] — • 

See Mortgage. ^ ^ ^ 

Intention to keep alive when paid off by 

strangers.]' — See Mortcjage. 


iiaturaJ course of events a (jcrtaiii 
lesult will follow, he intends to bring 
about that result. — K. v. Lakhhman 
(1902), I. L. It. 26 Bom. 558.— IND. 


o. Stale of facts existing — Anterior 
to date — If hen shown to exist .] — There 
is no presumption of law that a state 
of facts has existed for any period 


anterior to the date when it is shown 
to exist.— 11. (Muhphy) v. Cork JJ., 
[1U14] 2 I. U. H9.— IR. 
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Sect, 0. — Presiimpiiom : Sub-eecin. 10 <£; 11. Sect, 

1 : Suh-Hcct , 1.] 

Negligence.] — See Cauriers, Vol. VIII., pp. 91 
et seq,, Nos. 618 et seq, 

Common employment.]— Master & 

Servant. 

Notice — Of assignment of chose in action.]— 

Choses in Ac'noN, Vol. VIII., pp. 406 et seq, 

• Of modillcatlon of common law contracts 

of carriage.] — Sec Carriers, Vol. VIII., pp. 38 
et seq, 

Of allotment of shares.]— /S'ec Comi*anies, 

Vol. IX., p. 281. 

That shares in company not fully paid.] — 

See Companies, Vol. IX., jjp. 298, 299. 

Novation of contract.] — See Contract, Vol. 
XJI., pp. 596 et seq. 

Nuisance.] — See Nuisance. 

Omnia praesumuntur rite esse acta.] — Sec 

Sub-sect. 8, ante. 

Omnia praesumuntur contra spoliatorem.] — See 

Sub-sect. 9, ante. 

Ownership — Of land.] — See Landlord & Ten- 
ant ; Limitation of Actions ; Sale of Land ; 
Trespass. 

Presumed from acts of ownership & 

possession — Acts of agents.]— iSec Aokncy, Vol. I., 
p. 351, No. 626. 

Trees & timber.] — See Agriculture, 

Vol. IL, p. 61, No. 402. 

Reputed ownership of bankrupt.] — 

Sec Bankruptcy, Vol. V., p. 800, No. 6835. 

Reversion in copyholds.]— Copy- 
holds, Vol. Xlll., p. 68, No. 856. 

Ecclesiastical property.] — See i^(;cLE- 

KIASTICAL Law, Vol. XIX., p. 457, Nos. 3038, 
3039. 

Fishery.]- aSVc Fisheiues. 

Highways.]— Net' JlKiJiwAYs. 

Title freed from mortgage.] — See 

MORTaA(JE. 

Personal property.] -Sec Iverson at. 

I’ROI'ERTY. 

— Real property.] — Sec Landlord it 

'J^'enant ; Beal Property. 

Acquisition of fee simple of leasehold 

property after lapse of time.] — See Beal Pro- 

lERTY. 

Title to ship] — See Shipping. 

Xjtle to goods in bill of lading.] — See 

Shipping. 

— ■ — Title to sustain action for trespass or 

trover.] — See 'I^rkspass ; 'J'rover & Detinue. 

Title to foreshore rights & riparian 

rights.] — Sec Waters & Watercourses. 

Partnership — Authority of partner to bind firm.] 
—See Partnership. 

Patents — Novelty.] — See Patents. 

Validity of grant of letters patent.] — See 

Patents. 

Publication.] — Sec Patents. 

Payment.] — See Contract, Vol. XII., pp. 493, 
494, Nos. 4025-4027. 

Appropriation of payments — Rule in Clay- 
tons Case.] — See Contract, Vol. XII., pp. 483 
ci seq. 

Of rent presumed from continuance of 

occupation.] — Sec Landlord Tenant. 

Of consideration for annuity from payment 

of annuity.] — Sec Bentcharges Annuities. 

Performance of public duty — Presumption from 
performance by public authority.] — See Public 
Authorities. 


Prize Law — Animus capiendl.] — See Prize Law. 

Contraband nature of goods.] — See Prize 

Law. 

Continuance of blockade.] — See Prize 

Law. 

Spoliation of ships papers.] — See Prize 

Law. 

Accuracy of register, flag & pass of ship.]— 

See Prize IjAW. 

Lessor by treaty — Occupation in time of 

peace.] — See Prize Law. 

Regularity of ships papers.] — See Prize 

Law. 

Public ofllcers — Presumption of due appoint- 
ment.] — See Public Authorities. 

Publication of libel.] — Sec Libel & Slander. 
Real Property — Tenure — Land in Kent.] — See 

Beal Property. 

Lost grant & prescriptive rights.] — See 

Easements, Vol. XIX., pp. 61-67 ; Beal 1*ro- 

PERTY. 

Sale of goods — Time of payment — From course 
of business.] — Sec Saj.e of Land. 

Sale by agent— Goods delivered to agent 

for sale on commission.] —aS’cc Sale of Goods. 

Seduction — Presumption of service to parent.] 
See Master & Servant. 

Settlement.] — See Poor Law. 

Provisions for children in pre-nuptial 

settlement.] — See Poor Law. 

Stamping.] — See, generally, Bevknue. 

Lost documents & documents not pro- 
duced after notice.] — See Part IV., Sect. 10, sub- 
sect. 6, post. 

Intention of tenant for life to keep alive 

charge.] — Sec Settlements. 

Marriage settlement includes whole mar- 
riage contract.] — See Seotlements. 

Sheriff.] — Sec Sheriffs. 

Shipping — Regularity of master’s acts of naviga- 
tion.] — See Admiralty, Vol. I., p. 200, No. 1182. 

Seaworthiness & unseaworthiness.] — See 

Insurance ; Shipping & Navigation. 

Knowledge of Lloyd’s list of underwriters.] 

— See Insurance. 

Presumption of ownership from register.] 

— Sec Shipping & Navigation. 

Fraudulent Intent from excessive valua- 
tion.] — See Insurance. 

Statement in share certificate.] — See Companies, 
Vol. IX., pp. 286, 287, Nos. 1775-1778 ; Vol. X,, 
pp. 1129, 1130, Nos. 7956, 7957. 

Superfluous lands.] — See Compulsory Purchase 
op Land, Vol. XL, pp. 283 et seq. 

Testamentary capacity.] — See Executors ; 
Wills. 

Time.] — iS'ce Time. 

Trade marks — Fraudulent intent from similarity.] 

— See Trade Marks. 

Undue influence.] — Sec, generally. Contract, 
Vol. XII., pp. 98 et seq. ; Fraudulent & Void- 
able Conveyances ; Gifts ; Money & Money- 
Lending. 

Undue preference by carrier.] — See Carriers, 
Vol. VIII., pp. 165 et seq. 

Usage — Existence of.] — See Custom & Usages, 
Vol. XVII., pp. 36, 37, Nos. 410-417. 

Vicious animals — Proof of scienter.] — See 
Animals, Vol. II., pi>. 244 et seq. 

Waters & Watercourses — Rights in soil of or 
appertaining to foreshore, navigable & non tidal- 
rivers.] — See Waters & Watercourses. 

Accretions to land.] — See Waters & 

Watercourses. 

Wills — Due execution of.] — See Wills. 
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8uB“SEct. 11. — Rebuttal op Presumption. 

1563. By parol evidence.] — Parol evidence ad- 
missible to rebut a presumption* without regard to 
the nature of it ; as, whether a mere casual con- 
versation with a stranger, or between the jiarties 
& upon the subject ; or whether at the time of the 
transaction, previous or subsequent. But those 
circumstances are very material with reference to 
the weight & efficacy of it. — "J'rimmer v, Bayne 
(1802), 7 Ves. 508 ; 32 E. R. 205, L. O. 

Anrwtations : — Refd. Ex p. Pyo, Ex p. Dubost (1811), 18 

Vos. 140; Whitaker v. Tathain (1881), 7 Bing. 028; 
Lloyd V. Uarvey (1832), 2 Russ. & M. 310 ; Durham 
Wharton (1830), 3 Cl. & Fin. 140 ; J^owys v. Mansfield 
(1837), 3 My. & Cr. 359 ; Pym v. Lockyer (1841), 5 My. 
k, Cr. 29 ; Kirk v. Eddowes (18 44), 3 Hare, 509 ; Coventry 
V. Chichester (1864 ), 2 Hem. & M. 149 ; Dawson v. Dawson 
(1807), L. K. 4 Eq. 504 ; Leighton o. Leighton (1874), 
L. R. 18 Eq. 458. Mentd. Wharton v. Durham (1830), 0 
L. J. Ch. 15; Hill v. Collett (1839), 8 L. J. Ch. 189; 
Cooper V. Macdonald (1873), L. R. 10 Eq. 258 ; Stcven.son 
V. Masson (1873), L. R. 17 lOq. 78. 

1564. .] — Lumley V. Hudson (1837), 4 

Bing. N. C. 15 ; 5 Scott, 238 ; 7 L. J . C. P. 52 ; 
2 Jur. 48 ; 132 E. R. 094. 

1565. By contrary presumption.] — Proof of pos- 
session of land «fe pernancy of the rents is prinid 
fade evidence of a seisin in fee of the person. 
But proof of 40 years’ subsequent x)ossession by a 
daughter while a son & heir lived near <te knew 
the fact is mu h stronger evidence that the first 
possessor had only a particular estate. 

Nothing can be clearer than this : a presumption 
may be rebutted by a contrary & stronger pre- 
sumption : in this case the contrary presumption, 
arising from the circumsf.anccs, is much stronger 
than the presumption of the seisin in fee (Heath, 
J.). — Jayne v. J*hice (1811), 5 Taunt. 320; 1 
Marsh. 08 ; 128 E. R. 715. 

Annotation : — Refd. Doo d. Carr v. Blllyard (1828), 3 Man. 
& Ry. K. B. 111. 

1566. Presumption establishing a negative — 
Rebutted by slight circumstances.] — To rebut a 
presumption which goes to establish a negative 
proposition, slight circumstances may be quite 
(mough (Stuart, V.(^). — Phillips v. Barker 
(1853), 1 Sm. & G. 583; 2 Eq. Rep. 795; 23 
E. J, Oh. 44 ; 22 L. T. O. S. 108 ; 17 Jur. 1140 ; 
2 W. R. no ; 05 E. R. 255. 

1567. Conflicting presumptions.] — In 1804 W. 
married A. In 1808 he was charged witli bigamy 
in marrying B. in 1808, his wife A. being then 
alive, & was on such charge convicted. In 1879 
he married C., & in 1880, V. being then alive, he 
married D. Afterwards, upon a charge of bigamy 
in marrying D., V. being then alivc^ W. was con- 
victed, it being held by the presiding judge that 
there w'as no evidence that A. was alive wh(m W. 
niarried C., or that the maiTiage with C. was 
invalid by reason of A. being then alive : — Held : 
the conviction could not be sustained, as the ques- 
tion should have been left to the jury wliether 


upon the above facts A. was alive or not when W. 
married C. 

It is said, & I think rightly, that there is a pre- 
sumption in favour of the validity of this latter 
marriage, but prisoner showed that there was a 
valid marriage m 1864, & that the woman he then 
married was alive in 1868. He thus set up the 
exist-ence of a life in 1868, which, in the absence of 
any evidence to the contrary will be presumed to 
have continued to 1879. It is urged, in effect 
that the presumption in favour of innocence, a 
presumption which goes to establish the validity 
of iJie marriage of 1879, rebuts tlie presumption in 
favour of the duration of life. It is sufficient to 
raise a question of fact for the jury to determine. 
It was for the jury to decide whether the man 
told & acted a falsehood for the purpose of marrying 
in 1879, or whether his real wife was then dead 
(Coleridge, C.J.). — R. v. Willshire (1881), 
6 Q. B. 1). 366 ; 50 L. J. M. C. 57 ; 44 L. T. 222 ; 
45 J. P. 375 ; 29 W. R. 473 ; 14 Cox, C. C. 541, 
C. C. R. 

A nnotations .* Refd. Ec ]»orton. roarson r. A.-O. (1885), 

53 L. T. 707. Mentd. R. r. Liiulsay (1902), 18 T. L. R. 

701. 


Sect. 7.— INSPECTION. 

SuB-spJCT. 1 . — Op Persons. 

1568. To determine age.] — Wood v. Wageman 
( 1585), Toth. 72 ; 21 E. R. 126. 

1569. .] — On information against a person 

for encouraging a child to beg, the magistrate is 
justified in disrt^garding the statement made by 
the child that he was sixteen years of agti, that 
being the only evidence as to age, if his appearance 
warrants a belief that ho is a child under the ago 
of fourteen, the question of age being one of fact 
entirely for the magistrate. — li. v. Viasani (1866), 
15 E. T. 240 ; 31 J. P. 260. 

1570. .]— [Upon a charge of being a habitual 

criminal, inseHed m an indictment] it must bo 
jiroved to the satisfaction of the jury that the 
accused was over sixteen years of age when the 
first statutory conviction took place, but such 
proof may consist in their view of the accused. — 
R. V. Turner, [1910] 1 K. B. 346 ; 79 E. .T. K. B. 
176 ; 102 E. T. 367 ; 26 T. E. R. 112 ; 22 Cox, 
C. C. 310 ; 3 Cr. App. Rep. 103; sub nom. R. v. 
Turner, R. v. Waller, 74 J. P. 81 ; 54 Sol. Jo. 
164, C. C. A. 

Annotations : — Refd. R. v. .lohnson (1909), 3 ("r. App. Rci). 

108 ; R. V. FawceU (1910), 74 .L P. 444 ; B. v. MarHhall 

(1910), 74 J. P. 381 ; R. r. Waller, 11910] 1 K. B. 364 ; 

R. V. llarrlH, [1922] 2 K. B. 543. Mentd. R. v. Gondou 

(1910), 4 Cr. App. Rop. 109 ; R. v. Moran (1910). 5 Cr. 

App. Rep. 219;. Browne v. Black. [1911] 1 K. B. 975 ; 

R. V. Summers (1914), 10 i'x. App. Rep. 11 ; R. v. Coney 

(1923), 92 L. J. K. B. 915 ; R. v. Doan (1921), 18 Cr. 

App. Rep. 21. 


PART III. SECT. 6, SUB-SECT. 11. 

1663 i. Dy parol evidence .] — The pre- 
sumption that a freehold title will be 
shown by vendor may bo rebutted by 
parol evidence. — R adium Hill Co. 
(No Liahility) V. Moreland Metal 
Co. (1910), 10 S. R. N. S. W. 631 ; 33 
N. S. W. W. N. 155.— A US. 

1563 ii. .]—AlthouKb where land 

Is sold subject to an outstanding mtge., 
there arises a presumption or supposed 
intention in equity on the part of pur- 
chaser to indemnify the vendor against 
the mtge., yet this presumption may 
be rebutted by parol evidence. — Corby 
r. Gray (1888), 15 O. R. 1.-— CAN. 

1668 iii. .]— Although, when a 

parent acquires a property & has it 
registered m bis child’s name, there is a 
strong presumption that ho intended 


to benefit the child, yet this presump- 
tion, which is not juris ct dc jure, may 
be rebutted by evidence manifesting 
a clear intention that the child should 
only take as a trustee. — Contat v, 
CONTAT (1912), E. D. L. 03.— S. AF. 

p. Leyacy given to executor — In 
character of executor only.] — National 
Truhtkes, Kxeuutorh & Agency CUl 
OF Austkalahia, Ltd. v. Doyle (1898), 
24 V. L. R. 020.— AUS. 

q. liy admissitm on record.) — 
The admission on the record that 
parties are alive, precludes the pre- 
sumption of their death, arising from 
continued absence. — Doane v. Mu- 
Kenny (1854), James, 328.— CAN. 

PART III. SECT. 7, SUB-SECT. 1. 

r. To determine nature d: extent 


of injtirics.] — Pltf. In an action for 
bodily injuries may exhibit them to 
the jury for the purpose of having tho 
nature & extent of the injuries 
explained by a medical witness. Tho 
oxnibltion of injuries which have hap- 
pened to another person, for the pur- 
pose of contradicting evidence given 
on behalf of pltf. in such an action, is 
not permissible unless compe^nt 
cvldenco is forthcoming to explain 
their nature. — Soknberokr v. Cana- 
dian Pacific Ry. (’o, (1897), 24 A, R. 
203.— CAN. 

8 . To judge as to condition of 
injury.]— In an action to recover 
damages for alleged malpractice pltf. 
is not entitled to show to the jury the 
port of the body in question for tho 
purpose of enabling them to judge as 
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Evidence. 


Sect. 1, — Impcciion : Sub-seeiH. 2 3, B.] 

Confrontation in matrimonial causes.] — See 

Husband k. Wife. 

In suits for nullity of marriage.] — See Husband 
& Wife. 

Writ de ventre insplciendo.] — See Descent, Vol. 
XVIII., pp. 11, 12, Nos. 90-97. 

Medical inspection of bankrupt.] — See Bank- 
ruptcy, Vol. IV., p. 293, Nos. 2186, 2186. 

Medical Inspection of person injured in railway 
accident.] — Sec KeguJation of Kail ways Act, 1868 
(c. 1 1 9), 8 . 26 ; Kailways. 

Medical inspection of prisoner.] — See Criminal 
Law, Vol. XIV., p. 456, No. 4824 ; Vol. XV., 
p. 825, No. 9022. 

Searching prisoner after arrest.]— Criminal 
Law, Vol. XIV., pp. 174, 175, Nos. 1512-1528. 


Injury to ancient lights.] — See Ease- 
ments, Vol. XIX., pp. 1.S4 et seq. 

1576. By Court of Appeal.] — Applt. 

brought an action against resp. co. for personal 
injuries, & obtained a verdict. Defts. appealed. 
The judges of the C^t. of Appeal, with the consent 
of the parties, ^dsited the scene of the accident, & 
allowed the appeal, not on the evidence given at 
the trial, but on their own inspection of the 
locality : — Held : such procedure was irregular, & 
the judgment based on it must be reversed. — 
Kessowji Issur. V . Great Indian Peninsula 
By. Co. (1907), 96 L. T. 859 ; 23 T. L. R. 530, 
P. C. 

By parties or their agents.] — See Practice. 

In criminal cases — By jury.] — See Criminal 
Law, Vol. XIV., p. 304, Nos. 3196-3201 ; Crown 
Practice, Vol. XVI., pp. 411, 412, Nos. 2686-2692. 


SuB-SEcn\ 2 . — Of I*laces. 

See, now, K. S. C., Ord. 50, rr. 3, 4, 5. 

1571. In civil cases — When title is In question.] 
— A view cannot be granted unless the title comes 
in question. — Kempster v. Deacon (1696), 1 
Ld. liaym. 76 ; 2 Salk. 665 ; 91 E. K. 947. 

1572. — — Duties of shewer.J — Coodtitle d. 
Symons v. Clark (1746), Bames, 457 ; 91 PI. K. 
1002. 

1573. Action for work done upon premises.] 

—Deft, being sued in aasumpsit, for work done by 
pltf. to deft.’s house, applied to pltf. to appoint 
a shewer on his part, for the purpos(5 of a view by 
the jurors ; &, on pltf.’s refusal, obtained a side- 
bar rule for a view which contained the name of 
doft.’s shewer only, with blanks for tlie time & 
place of the meeting of the jurors: — Held: (1) 
this was not a case for a view, & the side-bar rule 
must be set aside ; (2) semble : the rule was 

irregular in not containing the names of both 
shewers, & the time k place of the meeting of the 
jurors.— 8TONE8 v. Menhem (1848), 2 Exch. 382 ; 
17 L. J. Ex. 215. 

1574. — Action for dilapidations.] — Upon an 
appeal from the decision of a county ct., in an 
action for dilapidations, the case, without saying 
what the evidence given was, stated that the judge 
told the jury that it was not like an action for goods 
sold k d(divcred, & that pltf. might rest upon the 
general evidence in suppoit of his particulars of 
demand, without proving every item, especially 
as the jury had viewed the premises, with the 
particulars in their hands, & would therefore bo 
able to judge whether & to what extent pltf. had 
made out his case : — Held : there must be a new 
trial. — Smith v . Douglas (1855), 16 C. B. 31 ; 
3 C. L. K. 752 ; 139 E. R. 065 ; sub nom. Douglas 
V, Smith, 25 L. T. O. S. 69. 

1575. — — By Judge — Action for nuisance.] — 
Manser v. Bowers, [1872] W. N. 163. 


Sub-sect. 3.— Of 
A. In General. 

See, now, R. S. C., Ord. 50, rr. 3, 4, 5. 

1577. By chemical experiment.] — A bill was 
filed to enforce an agreement for work at a stated 
price. Pltf., on a motion, swore that the price 
had been obliterated from th(i agi’eement by 
chemical agency, k asked that the paper might 
be submitted to chemical tests to ascertain whether 
that had been done : — Held : motion refused. — 
Twenty^man V. Barnes (1848), 2 De G. <te Sm. 
225 ; 12 Jur. 743 ; 64 E. R. 101. 

1578. .] — A. filed a bill against deft, to 

restrain the latter from causing a nuisance to 
pltf. by means of sulphuretted hydrogen emitted 
from deft.’s works. Deft, adduced scientific 
evidence that asphaltum, which it was admitted 
that pltf. employed in manufacturing varnish, 
also emitted sulphuretted hydrogen, k an ex- 
periment was made in ct. showing that such gas 
was emitted from mineral asphaltum in a heated 
state. Pltf. applied for leave to adduce evidence 
in reply to prove that the only asphaltum used by 
him was vegetable asphaltum, which did not 
emit sulphuretted hydrogen : — Held : this evi- 
dence ought to have been admitted, on the ground 
that it was never too late to adduce fresh evidence 
to show that confusion k error have arisen from 
two things passing by the same name, k the 
evidence was accordingly admitted on the appeal. 
— Biqbuy V. Dickinson (1876), 4 Oh. D. 24 ; 
40 L. J. Ch. 280 ; 35 L. T. 679 ; 25 W. R. 89, 
0. A. 

Annotation : — Mentd. He Caerphilly Colliery Co., I'earsou’s 

Case (1877), 46 L. J. Ch. 339. 

Inspection of documents.] — See, generally, Dis- 
covery, Vol. XVIII., pp. 172 et seq. 

Election papers.] — See Eleci'ions, Vol. 

XX., p. 161, Nos. 1337-1344. 


to its condition.— L auohlin r. Hakvey 
(1897), 24 A. 11. 438.~CAN. 

t. Medical inspection of plaintiff — 
Jn action for damages for injuries .] — 
Ju nn action for duniages for injuries 
ullcROd to Imvo been caused by the 
alleged defective eonditiou of a crane 
t>perated by defts. in eonnecUou with 
wddeh pltf. w as employed : — Semble : 
pltf. should submit to a physical 
examination by a surgeon on behalf 
of defts. — PHoiTORtJ. Parsons Build- 
ing Co. (1913), 23 W. L. 11. 635, 716 ; 
4W.W.n.48; IOE.L.11.30; 6 8aak. 
L. It. 123.— CAN. 


PART III. SECT. 7. SUB-SECT. 2. 

a. In civil cases — By judge.] — 
Frkkmantlk Municipal Tramways & 
Elkcttric Lighting Board v. Willis 
(1911), 13 W. A. }j. n. 110. - AUS. 

b, .], — jV judge with ti 

view to a better understanding of the 
evidence in a case & to clear up some 
doubtful points, made a local inspec- 
tion without giving any notice to the 
parties. The result of the investiga- 
tion lie did not place upon the record, 
but he did so in his judgment : — Held : 
a judge is at liberty himself to inspect 


the property in dispute & inform him- 
self by the observation of his senses 
of matters which may help in under- 
standing the evidence & in dechiing 
the case, especially such matters which 
do not require scientific knowledge. 
There is no law , w hich requires a judge 
to give noti(!e to the parties or to give 
them an opportunity of being beard 
either during or after the inspection. 
It is generally desirable that a judge 
should place upon record the result 
of his investigation. — M oran r. Bhag- 
BAT Lal Saha (1906), 1. L. K. 33 C^lc. 
133.— IND. 
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B. Infringcmc7it of Trade Marks and Designs* 
See, generally, Trade Marks. 

1579. Similarity in design.] — Now, in the case 
of those things as to which the merit of the 
invention lies in the drawing, or in forms that 
can be copied, the appeal is to the eye, and the 
eye alone is the judge of the identity of the two 
things, whether, therefore, there be piracy or not 
is referred at once to an imerring judge, namely, the 
eye, which takes the one figure & the other figure, 
& ascertains whether they are or are not the same 
(LfORD Westbury).- — Holdsworth V. M‘Crea 
(1867), L. R. 2 H. L. 380 ; 36 L. J. Q. B. 297 ; 16 
W. R. 226, H. L. ; affg, S. C. svh nom. M'Crea v. 
Holdsworth (1866), L. R. 1 Q. B. 264, Ex. Ch. 
Annotatiems : — ^Folld. Hecla Foundry Co. v. Walker, Hunter 

(1889), 14 App. Cas. 560. Consd. Bourne t?. Swan & 
Edgar, lie Bourne’s Trade Mks., [I903J 1 Ch. 211. Reid. 
Hothorsall v. Mooro (1891), 9 R. P. C. 27 ; Re Clarke’s 
Design, 11896] 2 Ch. 38. Mentd. Re Be May’s Registered 
Design, Le May v. Welch (1884), 28 Ch. D. 24 ; Saunders 
V. Wiel, 11893] 1 Q. B. 470 ; Sachett & Barnes u. dozen - 
berg (1909), 27 R. P. C. 104 ; Dover v. NOrnbergee Gellu- 
loidwaron Fabrik GebrOden Wolff, [1910] 2 Ch. 25. 

1580. .] — Pursuers registered a design for 

the shape of a range fire-door with a moulding 
on the top which had the effect of closing the range 
to cold air. Defenders manufactured a range 
fire-door with a moulding on the top which had 
the same effect. 

It seems to me that the eye must be the judge 
in such a case as this, & that the question must 
be determined by placing the designs side by side, 
& asking whether they are the same, or whether 
the one is an obvious imitation of the other (Lord 
Herschell). — Hecla Foundry Co. v. Walker 
Hunter & Co. (1880), 14 App. Cas. 550 ; 59 
L. J. P. C. 40 ; 61 L. T. 738 ; 6 R. P. C. 551, 
H. L. 

Annotaiione : — Consd. Moody v. Tree (1892), 40 W. R. 558 ; 
Saunders v. Wiel (1892), 68 L. T. 183. Folld. Re Clarke’s 
Design, [1896] 2 Ch. 38 ; Harper v. Wright & Butler 
Lamp Manufacturing Co., [1896] 1 Ch. 142. Consd. 
Bourne r. Swan & Edgar, Rc Bourne’s Trade Mks., [1903] 
1 Ch. 211 ; Gramophone Co. v. Magazine Holder Co. 
(1910), 102 L. T. 409. Re!d. Hothersall v. Moore (1891), 
9 R. P. C. 27 ; Rc Bas’^er’s Design (1906), 23 R. P. C. 653 ; 
Allen West v. British Westinghouso Electric & Manu- 
facturing Co. (1916), 33 li. P. C. 157. Mentd. Werner 
Motors V. Gamago, [1904] 2 Ch. 680 ; Dover v. Nilrnborger 
Celiuloidwaren Fabrik Gcbriider Wolff, [1910] 2 Ch. 25. 

1581. .] — Here the two designs have been 

placed side by side & the eye has been left to judge 

the impression produced upon all the members 
of the ct. has been this, that one design is an 
obvious imitation of the other, that in all their 
essential features they are alike & that in those 
essential features they differ, both of them, from 
anything that had been previously known. Better 
proof than that that the one design is an obvious 
imitation of the other it seems to me it would be 
impossible to give (Lord Herschell). — IlAitPER 
(J.) & Co., Ltd. v. Wright & Butler Lamp 
Manufacturing Co,, Ltd., [1896] 1 Ch. 142 ; 65 
L. J. Ch. 161 73 L. T. 486 ; 44 W. R. 274 ; 

12 T. L. R. 53 ; 12 R. P. C. 483, C. A. 

Annotatiems: — Consd. Werner Motors v. Garaage (1904), 73 
L. J. Ch. 770. Mentd. Re Clarke’s Design, [1896] 2 Ch. 
38 ; Heath r. Rollason (1898), 67 L. J. Ch. 665 ; Dover 
t). Nlimbergor Celiuloidwaren Fabrik Gebriider Wolff, 
11910] 2 Ch. 25 ; Pilkington v. Abrahams (1914), 32 
R. P. C. 61 ; Phillips v. JHarbro Rubber Co. (1919), 36 
R. P. C. 79 ; Repetition Woodwork Co. & Hilton v. 
Briggs (Trading as Lifford Office Equipment Manufactur- 
ing Co.) (1924). 131 L. T. 556. 


1582. .] — C. registered a design for a “ laim) 

for electric lighting applicable for its shape.” It 
was in fact a design for a lamp-shade consisting 
of a reflecting screen which had been commonly 
used for gas lights & a ventilating top not 
materially differing from those which had been 
used before for gas except that a chimney which 
was required for gas lights but not for electric 
lights was omitted. 

The truth must be ascertained by looking at 
the shapes of lamps or shades previously known. 
This method of determining such a question is not 
only dictated by good sense but warranted by 
decided cases (Lindley, L..T.). — Ke Clarke’s 
Design, [1896] 2 Ch. 38 ; 65 L. J. Ch. 629 ; 12 
T. L. R. 397 ; 40 Sol. Jo. 498 ; sub nom. Re 
Clarke’s Registered Design, Clarke v. Sax & 
Co., Ltd., 74 L. T. 631 ; 13 R. P. C. 351, C. A. 
Annotations : — Mentd. Re Rollason’s Registered Design, 
(1898J 1 Ch. 237 ; Dover v. Ntirnborger Celiuloidwaren 
Fabrik Gobrlldor Wolff, [1910] 2 Ch. 25; Allen West v. 
British Wostinghouao Electric & Manufacturing Co. 
(1916), 33 R. P. C. 157. 

1583. Similarity in name — Question for court.] 

— The M. Brewery Co., Ltd., had carried on busi- 
ness under that name for years. Applts. bought 
an old business called ” The N. C. Brewery Co., 
Ltd.,” & then, without intending to deceive, got 
themselves incorporated & registered under the 
name, “ The N. C. M. Brewery Co., Ltd.” : — 
Held : as a matter of fact the name of applt. co. 
wa^ calculated to deceive applts. must therefore 
be restrained by injunction in the usual way. 

Upon the one question which your l^ordships 
have to decide, whether the one name is so nearly 
resembling anotlier, as to be calculatoil to deceive, 
1 am of opinion that no witness would bo entitled 
to say that, & for this reason, tlxat that is the very 
question your Ix)rd8hips have to decide (Lord 
Halsbury, C.). — North Cheshire Manchester 
J4REWERY Co. V. Manchester Brewery Co., 
[1899] A. C. 83 ; 68 L. J. Ch. 74 ; 79 L. T. 645 ; 
15 T. L. R. 110, H. L. ; affg. S. C. sub nom. 
Manchester Brewery Co., I^td. v. North 
Cheshire Manchester Brewery Co., Ltd,, 
[1898J 1 Ch. 539. C. A. 

Annotations : — Distd. London Oonoral Omnibus Co. v. 
Lavell, [1901] 1 Ch. 135. Apld. liambert & Butler v. 
Goodbody (1902), 18 T. L. R. 394. FoUd. Bourne v. 
Swan & Edgar, Re Bourne’s Trade Mks., [1903] 1 Ch. 211 ; 
Itoval Wan’ant Holder’s Assocn. v. Doano & Beal, [1912] 
1 Ch. 10. Refd. Randall v. British Amcrlcau Shoe Co. 
(1902), 18 T. L. R. 611 ; Dowden & Pook v. Pook (1903), 
73 L. J. K. B. 38 ; Honnessy v. Keating (1908), 24 R. B* C. 
484 ; Uuvah Ceylon Estates v. Uva Ceylon Rubber 
Estates (1910), 103 L. T. 416. Mentd. Cooper & McLeod 
V. Maclachlan (1901), 18 R. P. C. 380 ; Aerators v. Tollitt, 
(1902J 2 Ch, 319 ; Daimler Motor Co. (1904), Ltd. v. 
Loudon Daimler Co. (1907), 24 R. P. C. 379 ; Fine Cotton 
Spinners & Doublers Assocn. v. Harwood Cash (1907), 7 (> 
L. J. Ch. 670 ; Gramophone Co. v. Magazine Holder Co. 
(1910), 102 L. T. 409 ; Toofaul v. Teofanl, Rc Teofanl s 
Trade Mk., [1913] 2 Ch. 645; Albion Motor Car Co. r. 
Albion Carriage & Motor Body Works (1917), 34 R. P. C. 
257. 

1584. Whether similarity calculated to deceive — 
Question for court — On Inspection & consideration 
of evidence.] — Whether a customer would be 
likely to be deceived is not a proper question to 
j)ut to a witness, for it is for the ct., not for the 
witness, to decide, after inspection of the exhibits 
& paying regard to the evidence, whether a cus- 
tomer would be likely to be deceived by the 
make-up of goods.-— Payton & Oo. v. Snellino, 


PART III. SECT. 7, SUB-SECT. 3.- B. 

c. Where possibility of disclosure of 
State secret .] — When a claim is made 
by the Crown that inspection of a 
thing should not bo granted on the 
ground that in the opinion of a Minister 
of the Crown, such Inspection would 


be detrimental to public welfare, it is 
not the ct.’s duty to concede such 
claim without any Inquiry but first to 
ascertain the nature of the State 
secret if inspection would really be to 
the prejudice of public welfare. 

In an action against the Coramou- 
wcalth for infringement of patent 


it was alleged tliat the apparatus used 
by the Commonwealth for wireless 
telegraph V vva.s an jnfriugoment of 
idtf.'s patent. Inspection was opposed 
as the Itostmaster General was of 
opluion that inspection would bo 
prejudicial to the welfare of the 
Commonwealth : — Held : there was 



188 


Evidence. 


7. — Inspection ; Suh-sect. 3, B. cfc C. Sect, 8.] 

L^ard & Co., [1901] A. C. 308 ; 70 L. J. CL. 
644 ; 85 L. T. 287 ; 17 R. P. C. 628, H. L. 

Lambert & Butler v. Goodbody 
(1^)2), 18 T. L. R. 394 ; He Bourne’s Trade Mk., Bourne 
11903] 1 Ch. 211 ; WeiMarten v. Bayer 
(1903), 88 L. T. 108 ; Ouvah Ceylon Estates v. iJva 
Coiion Rubber Estates (1910), 103 L. T. 10. Reid. 
Alaska Packers Assocn. v. Crooks (1901), 18 R. P. C. 129 ; 
Honnossy v. Keating (1907), 24 R. 1*. C. 484 ; Spalding 
y, Garnage (1914), 84 L. J. Ch. 449 ; Universal Winding 
Co. v. Uattersley (1915), 32 It. P. C. 479. Mentd. Imperial 
..P Great Britain & Ireland) v, I’urnell (1004), 

21 R. 1>. C. 308 ; Schweppes v. Gibbens (1904), 22 R. P. C. 

NiccolJs, 11911] 1 Ch. 5: Perry a. Hessin 
. 41 * ’ Tliornc u. Sandow & Sandow, He 

C912). 29 R. P. C. 440; He Crook’s 
Irade Mk. (1914), 110 L. T. 474; Goddard u. Watford 
41 R. P. C. 218-; Young v. Grierson, 
Oldham (1924), 41 R. P. C. 548. 

1585. ,] — In an action for deceit 

brought on the ground that a pai'ticular article 
used by deft, is a colourable imitation of pltf.’s, 
the conclusion of the judge, on a view by him of 
the two articles, that del't.’s article is calculated 
to deceive, is not sullicient by itself to support 
an injunction. The judge must be satisfied by 
independent evidence that there is at least a 
reasonable probability of deception. — London 
(Jenerai. Omnibus Co., Ltd. v, Lavell, [1901] 
1 Ch. 135 ; 70 L. J . Ch. 17 ; 83 L. T. 453 ; 17 
T. L. R. 01 ; 18 R. P. C. 74, C. A. 

Jnmiedion^ Consd. Bourne v. Swan & Edgar, He Bourne’s 
Imdo Mks. {1903J 1 Ch. 211; R. v. I)e Grey, Hx p. 
Fitzgerald (1913), 109 L. T. 871. Refd. Alaska Packers 
Assocn. V. Crooks (1901), 18 R. I*, c. 129 ; Hennessy v, 
Keating (1907), 24 R. P. C. 484. 

1586. ,] — The question whether 

there is such a resemblance between two designs, 
or names, or tlie “ get up ” of two articles, or tlie 
like, as is calculated to deceive customers, is not 
to be determined by the testimony of tlie witnesses, 
but is a question for the judge himself, viewing 
the exhibits or considering the names, in the light 
of the evidence as to the tdrcumstances in which 
they are used.- Rouune v, 8wan & Edgar, Ltd., 
Re Bouiine’8 Tuadk-Mauks, [1903] 1 Ch. 211 ; 
72 L. J. Ch. 168 ; 51 W. R. 213 ; 19 T. L. R. 59 ; 
47 Sol. Jo. 92 ; 20 R. P. C. 105. 

AnnotatioriJi : — Refd. Wehigartcn v. Bayer (1903), 19 T. L. IG 
239 ; Heimossy v. Keating (1907), 24 R. P. C. 484; 
Royal Warrant Holders’ Assocn. v. Dcaiio A; Beal, [1912] 
1 (Ji. 10. Mentd. Todd v. N, E. Ry. (1903), 51 W. R. 
333 ; Nocton v. Ashburton, 11914] A. C. 932. 

/S’ec, further y Trade Marks. 


C. Other Cases. 

1587. In action for trover.] — Everard v. Latu- 
BURY (1743), Bull. N. P. 49. 

1588. Comparison of forged with genuine bank- 
note.] — Prisoner wtis tried & convicted on an 
indictment for engraving upon a plate part of a 
promissory note, purpoi-ting to be part of the note 
of a banking co. It was proved in evidence that 
prisoner had procured to be engraved upon a 
plate the royal arms of Scotland & the Britannia, 
the arms & the Britannia being respectively placed 


upon the plate in the same position as tliat in 
which they would be found in a complete note of 
the CO. : — Held : (1) in order to ascertain whether 
that which was engraved on the plate “ pur- 
ported ” to be part of the note, extrinsic evidence 
was admissible ; (2) for that purpose, the jury 
might compare the plate with a genuine note of 
the co.— R. V . Keith (1855), Dears. C. C. 480 ; 
3 C. L. R. 692 ; 24 L. J. M. C. 110 ; 25 L. T. O. S. 
118 ; 19 J. P. 293 ; 1 Jur. N. S. 454 ; 3 W. R. 
412 ; 6 Cox, C. C. 533, C. C. R. 

1589. .] — On an indictment under Forgery 

Act, 1913 (c. 27), s. 9 (a), for being in possession 
of paper intended to resemble &> pass as special 
paper such as is used in the production of bank 
notes it is not necessary that a bank note should 
be produced so that the jury may make an im- 
mediate comparison. — R. v. Woods (1922), 91 
L. J. K. B. 728 ; 127 L. T. 160 ; 86 J. P. 132 ; 38 
T. L. R. 493 ; 66 Sol. Jo. 524 ; 27 Cox, C. C. 
223 ; 10 Cr. App. Rep. 129, C. C. A. 

1590. Of models — In action for infringement of 
patent.] — I have been considering whether a pro- 
ceeding might not be adopted in tliis case, which 
cannot be in a case where there is very com- 
plicated machinery & conflicting evidence. In 
this case I think the questions of the validity of 
the patent & the infringement will depend upon a 
comparison of pltf.’s specification with the 
specifications & the iriodels showing what machines 
were in use before the date of the patent & the 
apparatus which defts. have used ; & what I 
propose is, to reserve for the ct. all questions of 
law, & to leave the ct., upon the consideration <& 
examination of these models & the specifications 
to say how the verdict should be entered upon the 
issues. 1 think, by adopting this coui’se, the ct. 
would come to a more satisfactory conclusion as 
to the validity of the patent & the infringement 
of it, than by proceeding in the usual manner, 
which is often necessary, but which in this case 
does not apply (Lord Campbell, (J.). — Nalder v. 
Clayton & Shuttleworth (1859), Macr. 371 ; 
33 L. T. O. S. 184. 

1591. Of railway carriage — In action for negli- 
gence.] — R oberts v. Great Eastern Ry. Co. 
(1872), 30 J. B. Jo. 52. 

1592. Of ship — In dock abroad — Jurisdiction of 
court to order return for inspection — R. S. C., 

Ord. 50, r. 3.] — In an action by shipowners claim- 
ing under a policy of marine insurance in respect 
of an alleged constructive total loss of their ship, 
tiefts. applied for an order that the ship which was 
lying um’epaired in Singapore harbour, be brought 
to England before the trial of the action, at defts.’ 
risk & expense, on the grounds that it was neces- 
sary for tlie preservation & inspection of the ship ; 
— Held : the ct. had power under above rule to 
make the order, & in the circumstances it was 
right that the order should bo made. — Steamship 
New Orleans Co. v. London & Provincial 
Marine & General Insurance Co., [1909] 1 
K. B. 943 ; 78 L. J. K. B. 473 ; 100 L. T. 595 ; 53 


nothing* to M'arrant oven conjecture 
that inepwtion would dlHOloHc anything 
reasonably called secret & a primd 
facie case of inlringomont being made 
out lu8i)eetion should bo allowed. — 
Marconi's Wireless TELEGRArii Co., 
Ltd. V . 'Thk Commonwealth (1913), 16 
C. L. B. 178. ~AUS, 

PART III. SECT. 7, SUB-SECT. 3.-C. 

d. Of specimens — In sale of goods 
hy sample.] — In a wTitteii contract for 
the sale of goods, the goods were 
described by words & letters which 


were unintelligible to an ordinary 
person with an ordinary knowledge of 
the English language. There was no 
mention in the contract of any sample, 
hut at the time the contract was made 
specimens of the goods w’ore exhibited 
to the purchasers : — Held : the evi- 
dence of the exhibitions of the speci- 
mens was admissible to show tlie kind 
of things denoted by the words of 
description used by the parties.™ 
8HARI* V. Tuombon (1915), 20 C. L. 11. 
137, —AUS. 

e. Of posts — In disputes as to 


notices thereon.] — I’osts may bo brought 
into ct. in case of disputes os to notices 
thereon or the size thereof. — Ruther- 
ford V. Morgan, 2 M. M. Cas. 214. — 
CAN. 

1. Of machinery — To assess value.] 
— In an action of reduction of a mortis 
causa trust -settlement & codicil on 
the ground of facility & circumvention, 
the ct. gmnted a warrant ordaining 
defenders to allow an inspection of the 
plant, machinery, & working plans of 
certain collieries, a large share in which 
belonged to the trust estate, the object 
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Sol. Jo. 280 ; II Asp. M. L. C. 225 ; 14 Com. Cas. 
Ill, O. A. 

By Trinity Masters.] — See Admiralty, 
Vol. I., pp. 201, 202, Noe. 1199, 1200, 1215. 

Of dog — To prove disposition .] — See Animals, 
Vol. II., p. 245, No. 284. 


Sect. 8.— WEIGHT OF EVIDENCE. 

1593. General rule — Affirmative .j)ref erred to 
negative.] — The Glenalbyn (1849), 0 L. T. 581. 

1594. .] — The Batavier (1854), 1 

Ecc. & Ad. 378 ; 104 E. K. 218 ; suh nom. The 
Ann V. The Batavier, 0 I.. T. 581 ; affd. sub 
nom. Netherlands Steam Boat Co. v. Styj^s, 
9 Moo. 1 \ C. C. 280, P. C. 

1595. Matters affecting weight — Circumstances 
of case.] — Be VAN v. Williams (1770), 3 Term 
Kep. 035, n. ; 100 E. K. 775. 

Annotation!*: — Consd. Radford v. M'Intosh (1790), 3 Term 

Rep. 632. Refd. Smith v. Taylor (1805), 1 Bos. & 1». N. R. 

196 ; Pearce v. Whale (1826), 5 B. & C. 38. 

1596. Conversation overheard by concealed 

witness.] — (1) A single witness cannot prevail 
against the answer, unless confirmed by circum- 
stances. 

(2) Answer read as evidence, contrasted with 
the other evidence, not for the purpose of dis- 
crediting it. 

(3) Evidence of conversation overheard by a 
witness, placing himself behind wainscot, etc., 
received with great caution. — Savage v. Buock- 
sopr, Brocksopp v. Lucas (1811), 18 Ves. 335 ; 
34 E. K. 344, L. C. 


1597. Witness’s means of knowledge.] — R. 

V. Hardwick (Inhabitants), No. 1141, ante. 

1598. Illiteracy of witness — Evidence by 

affidavit.] — Observations on traditionary evidence 
in pedigree cases, & its fallibility. It is not to be 
wholly rejected because error is proved as to part. 

Tlie veracity, or even accuracy, of an ignorant 
& illiterate person, is not to be conclusively tested 
by comparing an affidavit made by him, with his 
vivd tmee testimony ; discrepancies between tlicm 
is not conclusive against his testimony. 

Observations on the value of testimony given 
by affidavit. When the witness is illiterate & 
ignorant, the language is not his own, but that of 
the person preparing the affidavit ; being taken 
ex parte, it is almost always incomplete, <fe often 
inaccurate. 

In cases where the whole evidence is tradition- 
ary, when it consists entirely of family reputation 
or of statements of declarations made by persons 
who died long ago, it must be taken with such 
allowances, & also with such suspicions as ought 
reasonably to be attached to it. When family 
reputation or declarations of kindred made in a 
family are the subject of evidence, & the reputation 
is of long standing or the declarations are of old 
dat(% the memory as to the source of the reputa- 
tion or as to the persons who made the declara- 
tions can rarely be characterised by perfect 
accuracy (Lord Lanodale, M.IL). — Johnston v. 
Todd (i843), 5 Beav. 597 ; 49 E. R. 710. 

1599. — Evidence opposed to prob- 

abilities.] — Evidence of illiterate witnesses as to 
acts not affecting themselves, or in their lino of 
business, when opposed to the probable acts of 
an educated man, to be received with great 


beine to obtain evidence of their value 
for the purpoHCB of nurisiier’s case. — 
Bell v. Hamilton’s Trustees (1889), 
16 R. (Ct. of Sees.) 1001 ; 26 Sc. L. U. 
679.— SCOT. 

PART III. SECT. 8. 

1593 i. General rule — A ffirmaiine pre- 
ferred to ncaativc.] — Where a party 
negotiating between two iierHons, tho 
one desiring to sell, the other to buy, 
certain iand, gave the former to under- 
stand that he was acting in her interest, 
tlu;re being a coniliet as to what liad 
passed in the conversations, & no other 
witness of them being luoduccd, it 
was : — Held : oth(‘r things being equal, 
the version of the deceived party 
should lie accepted in preference to 
that of the other party. — Wkiout v. 
Rankin (1871), 18 Cr. 625. — CAN. 

1693 ii. .] — In the estima- 
tion of the value of the evidenee in 
ordinary erases, the testimony of a 
credible witness who swears i) 08 itively 
to a fact should receive credit in 
preference to that of one who testifies 
to a negative.™ Lefeunteum v. 
Beaudoin (1897), 28 8. C. R. 89.— 
CAN. 

1593 iii. - — — .] — Where there 

are two persons of equal credibility, & 
one states positively that a particular 
conversation took jilace, whilst the 
other positively denies it, the proper 
conclusion is that the words were 
spoken & that the person who denies 
it has forgotten the circumstances. — 
R. V. Stewart (1902), 32 S. C. R. 4 83. 
—CAN. 

1593 iv. .] — ^Where in an 

action against the Indorser of a promis- 
sory note, a defence of failure to present 
for payment & to give notice of dis- 
honour is admitted, but pltf. rebes 
on an alleged admission uf liability 
by deft., the burden of proof is on pltf. ; 
& the case is not one where the rule 
as to the adoption of the jiositive 
evidence of one witness against the 


negative evidence of another can bo 
properly applied. — H art v. Taylor 
(1904), 37 N. S. R. 155.— CAN. 

1693 V. .] — Where two wit- 

nesses of apparently equal credibility 
contradict each other as to particular 
statements or conversations, accept- 
ance should bo given rather to one 
who remembers what happened than 
to one who denies, probably because 
he does not remember. — Kahtok 
Advertisino (Jo. v. (Jolkman (1905), 
11 O. L. R. 262 ; 6 O. VV. R. 791.— 
CAN. 

1593 vi. — — .] — Where a con- 

versation ov(5r the telejihono was relied 
oil as proof of notice, the evidence of 
the party asserting that it took place, 
& giving the substance of It in aetall, 
must i>revail over that of the other 
party who states only that he doijs 
not recollect it. — Union Bank of 
Halifax v. Indian & General In- 
vestment Trust (1908). 40 a. C. R. 
510.— CAN. 

1693 vii. ~.]~IIeld: in esti- 

mating the value of evidence the Uisti- 
mony of a person who swears positively 
that a certain conversation took place 
is of more value than that of one who 
swears it did not. — Watt v. Watt 
(1909), 10 W. L. R. 699 ; 2 Sask. L. R. 
141.— CAN. 

1693 viii. .1 — In estimating 

tho value of evidence a witness who 
testifies to an affirmative is to be 
credited in preference to one who 
testifies to a negative ; because he who 
testifies to a negative may have for- 
gotten a thing that did happen, but 
it Is not possible to remember a thing 
that never existed. — (Jharlton v. R. 
(1912), 11 E. L. R. 284 14 Kxeh. 

O. R. 41.— CAN. 

1693 ix. .1 — Tho testimony 

of a person who swears positively that 
a certain conversation took place is 
to be believed In preference to the 
testimony of a person who swears 
positively that it did not take place. 


assuming both persons to bo of equal 
credibility. —Dunphy & Rouqi r. 
(Jariboo Tradind ("o. (1914), 29 

W. L. R. 735 ; 7 W. W. R. 326.— CAN. 

g Whether vihvre affirm- 

aiive evidence vnuue. A' doubtful .] — 
Vague & oxtremoly doubtful evidence 
of a remark having been made in tho 
IircHenee of a solr. while ho was busily 
engaged upon. He his attention occupied 
by, the details of an important trans- 
action quite distinct from tho matter 
concerning which tho remark was 
made, is not sufilcient to fix the solr. 
with notice in opposition to the denial 
of tlie solr. having received it. — 
Uhal.mkrh V. Mauhjiay (1916), 33 

W. L. R. 656 ; 9 VV. \V. R. 14.35 ; 26 
Man. L. R,. 105 ; affd., 55 S. U. R. 612. — 
CAN. 

1695 i. Mailer affecting wciiiht—Cir- 
CMinakini'es of case.] — Where a physi- 
cian improperly gives a certificate as 
to testamentary iucaiiaeity of his 
patient, it should not on that ground 
alone ho rejected as evidence, if other- 
wise admissible, hut the circumstances 
will aitect the weight that should be 
atl-ached thereto. — MuIIuuii v. iiooLEY" 
(1903), 10 B. C. R. 537.— CAN. 

1696 ii. .] — In an action for 

rnaliclons prosocutioii in which the 
verdict of the jui’y was in favour of 
pltf., the case centred on what took 
place at a certain interview between 
pltf. & deft., at which deft, promised 
to give pltf. a certain sum of money, 
namely, whether tho money was 
promised voluntarily or in conse- 
quence of pltf.’s threats. Deft.’s evi- 
doTico was corroboi’ated by a witness, 
who overheard what took place at the 
interview. He by pltf.’s aamissions at 
the time of his arrest. The sur- 
rounding cinjumstances also appeared 
to favour the truth of deft.’s story : — 
Held : tho verdict of the Jury should 
he set aside He a new trial ordered. — 
Diukinhun V . Harvey (1913), 18 

B. C. R. 161 ; 12 D. J., R. 129. -CAN. 
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Sect. 8 . — Weight of evidence. Pari IV, Sect 1.] 

caution. — Cooper v. Bockett (1846), 4 Moo. 
P. C. C. 419 ; 4 Notes of Cases, 685 ; 10 Jur. 931 
13 E. E. 365. P. C. ; revsg. (1843), 3 Cuit. 648. 
Annotations : — Retd. Jones v. Godrich (1845), 6 Moo. P. C. C. 
16. Mentd. Pennant v, Eln^rscote (1843), 3 Curt. 642 ; 
Bayliss v. Bayer (1844), 3 Notes of Cases, 22 ; Anon. 
(1846), 8 L. T. O. S. 174 ; in the Goods of Bradley (1846), 
6 Notes of Cases, 95 ; Gregory t>. H.M.'s 1‘roctor (1846), 
4 Notes of Cases, 620 ; Birch v. Birch (1848). 1 Hob. Eccl. 
676 ; Lushington v. Onslow (1848), 6 Notes of Oases, 
183 ; Doe d. Bhallcross v. Palmer (1851), 16 Q. B. 747 ; 
Doe d. Tatum r. Catomoro (1851), 16 (J. B. 746 ; (IreviUe 
V. Tyloe (1851), 7 Moo. C. C. 320 ; Simmons v. Rudall 
(1851), 1 Sim. N. 8. 115; Gann v. Gregory (1854), 3 
l)e G. M. & G. 777 ; In the Goods of Foley (1855), 25 
L. T. O. 8. 311 ; GwlUlm v. GwUliin (1859). 3 8w. & Tr. 
200 : in the Goods of Streaker (1859), 4 Sw. & Tr. 192 ; 
in ttie Goods of Huckvalo (1867), L. R. 1 P. & D. 376 ; 
in the Goods o/ Cadge (1868), L. R. 1 P. & D. 543 ; Beckett 
V. Howe (1869), 39 L. J. P. & M. 1 ; Pearson v. Pearson 
& Pearson (1871), 40 L. J. P. & M. 63 ; in the Goods of 
Sykes (1873), L. R. 3 P. & D. 26 ; jRe Sanderson, Wright 
V. Sanderson (1884), 53 L. J. P. 49 ; Wright v. Sanderson 
(1884), 9 P. & D. 149. 

1600. Age of witness.] — Tlie evidence of a 

servant who was only nine yeai*s of age at testator’s 
death, but lived three or four years afterwards in 
the house, was allowed to prove the furniture then 
standing, 13 years after, tlvo’ she had never taken 
any memorandum of it. — D avy v. Seys (1728), 
Mos. 71 ; 25 K. E. 277, L. C. 

1601. Evidence of single witness — With 

corroboration.] — The evidence of one witness corro- 
borated by a letter of deft. : — Held : sufficient to 
contradict deft.’s answer. — K eys v. Williams 
( 1838), 3 Y. C. Ex. 55 ; 7 L. J. Ex. Eq. 59 ; 2 
Jur. 611 ; 160 E, E. 612. 

1602. Inconsistent with previous con- 

duct.] — Where any question of fact depends upon 
the testimony of a single witness, & any incon- 
sistency is aiiparent between such testimony &; 
the previous conduct of the witness, the ct. will 
look rather to the acts done by him at the time 
than to his statements when called as a witness. — 
He Barr’s Trusts (1858), 4 K. & J. 219; 27 
L. J. Ch. 548 ; 32 L. T. O. 8. 9 ; 4 Jur. N. 8. 
1013 ; 0 W. E. 424 ; 70 E, E. 92. 

Annotations: — Mentd. He Coombo’s Trusts (1859), 1 Glff. 
91 ; Ue Vickress’H Trusts (1859), 7 W, R. 542 ; Webb’s 
Policy (1867), 36 L. J. Ch. 341 ; He Currie (1871), 41 
L. J. Bey. 55 ; Semphlll v. Queensland Sheep Investment 
Co. (1873), 29 L. T. 737 ; Palincru. Locke (1881), 18 Ch. D. 
381 ; Mercer v. Vans Collna (1897), 67 L. J. Q. B. 424, 

1003. Where evidence directly conflicting 

— Possibility of mistake.] — The Hind v. The 
Evangelismos (1858), 6 L. T. 581. 

1604. Circumstances compelling dis- 

belief.] — Pltf, lived with deft., as his mistress 
passing by his name as his wife. By her affidavit 
& viva voce she swore that deft, had promised 
spontaneously on several occasions to marry her. 
Letters were written by deft, to pltf. in which he 
proposed a separation & offered to settle an annuity 
on her & their child. This pltf. agreed to A; a 


draft w^ prepared Sc approved of by both whereby 
in consideration of pltf.’s releasing all claims in 
respect of a promise which she alleged deft, had 
made to marry her she was to have the annuity. 
Deft, afterwards declined to execute the deed, & 
in his evidence vivd voce positively denied that he 
had ever promised to many pltf. ; — Held : pltf. 
was entitled to a decree for the specific perform- 
ance of this agreement ; for, although the onus lay 
on her to prove the alleged promise & there was 
oath against oath, yet there were circumstances 
not in controversy compel the ct. to disbelieve 
deft. — Keenan v. Handley (1864), 2 Do G. J. <& 
Sm. 283 ; 10 L. T. 800 ; 28 J. P. 660 ; 10 Jur. 
N. 8. 906 ; 12 W. E. 1021 ; 46 E. E. 384, L. JJ. 

1605. Traditionary evidence — In pedigree 

cases.] — Johnston v. Todd, No. 1698, ante . 

1606. ; Declarations ante litem 

motam.] — Anterior {ante litem moiam] declarations 
[of deceased members of the family] are little 
regarded [in pedigree cases] unless corroborated 
by other circumstances. — Crouch v. Hooper 
(1852), 16 Beav. 182; 1 W. E. 10; 51 E. R. 
747. 

1607. ^ Recalled post litem 

motam.] — Slight reliance is to be paid to the 
declarations of deceased persons, said to have been 
made before, but remembered after the cause of 
litigation has arisen. Such evidence is usually 
given with minute paiticularity, but is subject to 
no worldly sanction. — Webb v. Haycock (1854), 
19 Beav. 312 ; 52 E. E. 382. 

1608. .] — (1) Hearsay evidence 

is admissible in cases of pedigree, being statements 
of living witnesses as to that which they have 
heard persons now deceased say with respect to 
the pedigree of their family ; they btnng proved 
aliunde to be mtimbors of that family by extrinsic 
evidence. 

(2) Although the ct. will admit hearsay evidence 
in cases of pedigree, it looks at such evidence with 
great jealousy, the parties giving it being interested 
witnesses ; but discrepancies may go to confirm 
the truth of such statements. — Bauer v. Mitpord 
(1859), 7 W. E. 570 ; subsequent proceedings. 29 
L. J. Ch. 268. 

1609. Rebutted by conduct of 

parties.] — Doe d. Gibson v. Barton (1837), 
Uubback on Succession 255. 

Annotation : — Refd. Lyle v. ElJwood (1874), 44 L. J. Ch. 164. 

1610. Witness not discredited Because of 
interest.] — It is not of necessity to disbelieve or to 
attribute error to an affidavit because deponent is 
interested, & because a witness not interested 
deposes in a different manner ; & the ct., believing 
the whole of the affidavit of an interested de- 
ponent, decided the case in his favour, though the 
testimony of a witness not interested was different. 

-lie DniBCT Exeter, Plymouth & Devonport 


1604 i. Where evidence directly 

con/ticHnff — Circumstances compellin g 
di^elief .] — If the affidavit in support 
of a motion & that in showing cause 
or© contradictory, greater credence is 
to be given to the last affidavit, unless 
there are circumstances in the case to 
throw discredit on the latter ; there- 
fore, on motion of a party for the 
restitution of certain rooms in a house, 
supported by affidavits, which were 
con&adlctcd by affidavits in showing 
cause, & the probabilities of the cose 
supported the last statement, the 
motion was dismissed. — Dok d. John- 
ston V. Roe (1847), 3 Kerr, 400. — 
CAN. 

h. Circumstances cor- 

roborating one side .] — Wliere notice of 
a fraud is denied by the answer, it 


directly proved by the evidence of one 
witness only, if there are circum- 
stances tending to corroborate the oath 
of the single witness, the ct. will act 
upon his evidence, although the answer 
is only directly contradicted by one 
witness. — Ronalds v. Duncan (1871), 
2 V. R. 65.— AUS. 

It. Priority of examina- 

tion .] — In deciding as to whether a 
certain momid as a boundary is at one 
point sworn to by one surveyor or at 
another point sworn to by another 
surveyor, w^here both in the opinion of 
the ct. are oaually honest, impartial 
& capable, & there Is no other deciding 
fiudor, the man who made the first 
examination, the examination wlilch 
wcw prior in time & nearest to the date 
on which tho mound was erected. 


Is the one whose story should be taken. 
— Shupk & Db Suttbu V. Langen- 
BUBG Rural Municipality, No. 181, 
[1920] 3 W. W. R. 706. -CAN. 

l. Evidence of unreliable 

taiiacss.]— Where on a reference to the 
master pltf. swore that' he never 
received the amount of a legacy to 
which he was entitled, & deft, swore 
that he had paid all but 680, Sc a wit- 
ness called by pltf. proved an admission 
by deft., that the whole legacy was due, 
but the master reported that the wit- 
ness was not to be relied on, the ct., 
in view of all the olroumstances, 
refused to disturb the master’s finding. 
— OoTTKR r. Cotter (1874), 21 Or. 
159.— CAN. 

m. Where scientific <fr un- 

scientific wUncssca called .] — In a caso 
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Ey. Co., Haul's Case (1850), 3 De G. & Sm. 214 ; 
19 L. J. Ch. 386 ; 15 L. T. O. S. 109 ; 14 Jur. 
909 ; 64 E. R. 450. 

Annotahon : — Mentd. lie German Mining Co. (1852), 11) 
L. T. O. S. 84. 

1611. Because of difference of opinion — 

Coilision.J — The Ide v. The Kron Prins PjRNST 
Auguste (1856), 6 L. T. 581. 

1612. Witness in part discredited — Remainder of 
evidence corroborated,] — Where a witness is in 
I)art discredited, reliance may still be placed upon 
the evidence of tliat witness where corroboratf^d 
by other evidence or admissions in interrogatory. — 
Davidson v. Davidson (1850), Dea. & Sw. 132 ; 
27 L. T. O. S. 176 ; 2 Jur. N. S. 517 ; 4 W. R. 590. 

1613. Question for Jury.] — Wliere, upon an issue 
upon a district modus, pltf. clearly proved the 
existence for 150 years of the payment pleaded, & 
deft, produced documentary evidence, which 
ascribed to the rectory, & to the property in 


respect of which the modus was pleaded, values 
inconsistent with the alleged modus : — Held : it 
was for the jury to say to what weight the docu- 
mentary evidence was entitled, & they might take 
into tlieir consideration whether the documentary 
evidence ascribed to the rectory the district 
their real valiie at the time. — Beck v. Brer (1831), 
1 Or. Sc .r. 246 ; 1 Tyr. 132 ; 9 L. J. O. S. Ex. 26 ; 
148 E. R. 1410 ; sub nom. Bree v. Beck, You. 211. 
Annotation : — Mentd. Kalne v. Calms (1841;, 4 Hare, 327. 

1614. Discretion of Judge in directions to Jury.] 
— The due degree of weight to be given by a judge, 
directing the jury, to particular evidence, which 
has been properly admitted, must be left to his 
own discretion, & his direction in that respect will 
not be revised by the ct. above. — A.-G. v. Good 
(1825), M‘01e. &*Yo. 286 ; 1-J8 E. R. 421. 
Annotations: — Consd. Simpson v. Clayton (1836), 2 Bing. 

N. C-. 407. Mentd. Rc Disputed Adjudication (1850), 15 

D. T. O. S. 8. 
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Sect. 1.— IN GENERAL. 

1615. Deed altered since execution — Whether 
still admissible.] — A deed of conveyance under 
which lessor of pltf. claims title in ejectment is 
proved to have been altered in a material part since 
the execution, it seems that the deed is still 
admissible in evidence. — Doe d. Beanland v. 
Hirst (1821), 3 Stark. 60 ; 11 Price, 475 ; 147 
E. R. 537. 

1616. Document written by one party — Signed 
by other party — Admissible against party writing.] 

— A paper written by a party is admissible in 
evidence against that party, though it is signed 
by a third person. — Alexander v. Brown (1824), 
1 0. & P. 288, N. P, 

Annoiaiion : — Mentd. Rc Farley, Ex p. Daiika (1852), 1 

W. H. 57. 

1617. Agreement to enter documents as read — 
Subsequent dispute.] — Where, in order to save 

where scientific witnesses are called to 
give eviden(50 & also unscientific oti(5H, 
great care should he taken in the 
reception of the same.--- Loruaine v. 

Norrie (lUll), 1) E. L. K. 278.— CAN. 

n. Witness impeaching onm 

veracity .] — The evidence of one who 
impeaches his own veracity is to bo 
received with the most scrupulous 
jealousy. — B aldwin v. Hehhler (1 916), 

38 O. L. R. 172.— CAN. 

1613 i. Question for jury .] — The weight 
to be given to evidence is a matter for 
the jury under the direction of the ct. — 

Cain v. Uulman (1887), 20 N. S. K, 

(8 R. & G.) 148 ; 8 C. L. T. 373.~CAN. 

o. Evidence of facts preferred to 
opinions. J — Where there is direct 
contradiction between equally credible 
witnesses the evidence of those who 
speak from facts within their personal 
knowledge should bo preferred to that 
of experts giving opinions based upon 
extra-judicial statements & municipal 
reports. — C rawford v. City of Mon- 
treal (1900), 30 S. C. U. 406.— CAN. 

p. .] — In an action of the 

owner of adjoining property for 
damages caused by the vibrations of 
machinery in an electric powerhouse, 
the evidence was contradictory & the 
cts. below ^ve effect to the testimony 
of scientific witnesses in preference 
to that of persons acquainted with the 
locality : — Held : notwithstanding the 
concurrent findings of the cts. below, 
as the witnesses were eoually credible 
the evidence of those who spoke from 
personal knowledge of tiie facts ought 
tf» have been preferred to that of 


time of the ct., it is arranged between the parties, 
that a great body of documentary evidence shall 
be entered as read, if on examination by the 
parties it shall appear to be evidence, & afterwards 
the parties cannot agree upon the subject, the ct. 
will permit the cause to bo again set down for 
liearing on the subject of that evidence, but will 
not permit the cause to be again opened, or any 
discussion to take place on the merits. — Wyld 
V. Ward (1827), 1 Y. & J. 536, Ex. Ch. 

1618. Agreements endorsed on documents 

— Signed by parties & solicitors — Evidence of 
registrar as to putting in.] — Where at the trial 
parties agree that a bundle of copy correspondence 
shall be taken as put in saving all just exceptions, 
it is desirable that the agreement should bo 
indorsed on the bundle Sc signed by the parties 
or their solrs. The registrar ought not to be 
called upon to say whetlior the whole of tlui bundle 

cepted by the ct. aw correct ; 8c not 
to bo rovoi'Hed on appeal. -Day v. 
Brown (1871), 18 Gr. 681.- CAN. 

b. Hoio inve.Hti, gated.] -A rule 

for dealing with contllctri of evldoiico 
(where two witnesses of apparent 
eqiinl credibility contradict each 
other) is, t(> consider what facts are 
beyond dispute 8c to examine whlcJi 
account best accords witli those facts 
aocjording to the ordinary course of 
liuman affairs 8c the usual habits 
of life or business. — K abtor Adver- 
TiHiNu Ck). V. Coleman (1905), Jl 
O. h. R. 262.— CAN. 

-.] — There Is no safer 
rule for investigating cases of oon- 
flietlng ovidonce, where iierjury & 
fraud must exist on the one side or the 
other, than to consider what facts are 
beyond dispute, & to examine which of 
the two cases best accords with those 
facts according to the ordinary course 
of human affairs 8c the usual habits 
of life. — Meer Ubd-Oollah v . Mub- 
BUMAT BKEBY IMAMAN (1836), 5 W. R. 
26 ; 1 Moo. Ind. App. 19. — IND. 

— — E^ecessity for writing.] — 
Whore there is conttlctlrig ovideiiee as 
to retainer (of a solr.) the ct. can 
decide according to the preimndcrance 
of evidence without the prodnotion 
of a written retainer.— Hmith v. 
Buller (1884), 5 N. Z. L. R. 41. — 
N.Z. 

PART IV. SECT. 1. 

6. Ohjeclion to admissibilily — 
Time for objection — When tendered.]— 
An objection to the reading of docu- 
ments, because they liave not lieen 


persons giving opinions based merely 
upon sciontifle observations. — Gareau 
V. Montreal Htreet Ry. Co. (1901), 
31 S. C. R. 463.— CAN. 

q. .] — Evidence of facts is 

to be preferred as against opinions. — 
Tait V. City of New Westminster 
(1911), 18 W. L. R. 470.— CAN. 

r. Evidence of interested vntnrss — 
Weight of.] — -Although tlio law now 
allows interested parties to give evi- 
dence, & makes such evidence admis- 
sible, great weight should not be 
attached to such evidence. — Hasher 
V. Hummers (1884), 10 V. L. It. 201. — 
AUS. 

s. .] — The evidence of 

witnesses who are near relatives or 
whose Interests are closely identified 
with those of one of the parties, ought 
not to prevail In favour of such party 
against the testimony of strangers who 
are disinterested witnesses. — Lkfeun- 
TKUM V. Beaudoin (1897), 28 H. C. R. 
89.— CAN. 

t. Where corroborated 

in essential details.] — The objection 
that important testimony had boon 

f riven by the wife & son, who were 
uteres ted parties, lost the force that 
it would otherwise have had, where 
their testimony was corroborated in 
all essential particulars by dis- 
interested witnesses. — Re Farqu- 
iiARSON’s Estate (1900), 33 N. H. R. 
261.— CAN. 

a. Conflicting evidence— Discretion 
of court.] — Where evidence given 
before a master Is conflicting, his 
judgment on it Is, in general, ac- 
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Sect, 1 . — In general. Sect. 2: Suh-sects. 1, 2, 3, 4, 
5 (fcft.) 

is put in. — P erry & Co. v, IIessin & Co. (1912), 
56 Sol. Jo. 345 ; 29 R. P. C. 101. 

1619. Circumstances making document evidence 
— Not gathered from document — To be proved 
aliunde.] — Davies v. Morgan, No. 3040, post. 

1020. Document primarily Inadmissible— 

Put in by opponent for other purpose.]— A docu- 
ment oihcrv^'iso not admissibh.* as evidence for 
deft, is good evidence for deft, if put in by pltf. 
for another purpose. — ConnEn’ v. (iRKY (1850), 
4 Exch. 729 ; 19 L. .1. Ex. 1.37 ; 14 L. T. O. S. 182 ; 
14J. P. 50; 1.54 E. U. 1409. 

Ah7iolations:~ MeniA. Howard v. HudHon (lsr>:0, 2 E. & B. 
J ; Moody r. (’orbcU 7 B. & H. .'il l. 

1621. Document read by Jury — Although 

not proved.] — Cobham v. Ball, No. 2185, post. 

1622. Objection to admissibility — Time for objec- 
t!on — To be taken at trial — Copy of deed alleged to 
be lost.] — A party objecting to the production of 
a copy, on account of due search not having 
been made for the original, must make the 
objection, at tlie time of the trial distinctly on 
tliat gi'ound ; if he does not, the ct. 'will not 
afterwai-ds entertain it. — Wilt jams v, Wilcox 
(1838), 8 Ad. & El. 314; 3 Nev. & P. K. B. 
(K)6 ; 1 Will. W(.ll. & 11. 477 ; 7 I.. ,7. Q. B. 229 ; 
112 E. R. 8.57. 

ArijwiaiiunH - -Mentd. h. r. United Kingdom Electric 
Tclcfirrapii (’o. (18(52), 2 B. & S. (518; t ree FisherH it 
BrcuKcrH (>o. of WldtHtublc r. (lann (1803), 13 ('. B. N. S. 
863; A.-(J. r. LouHdale (1808), L, K, 7 Kq. 377 ; Hollo 
V. Whyl .0 (1808), 8 B. & .S. 110 ; Slini.Hon v. A.-G., 1 1001 J 
A. C. 470. 

1623. Not after put In evidence- & 

part read.] — Laybourn v. C/Risi*, No. 2697, post. 

1624. Documents to be put In formally — Sc 
marked by registrar.]- All documents intended to 
be used in evidence in an action ouglit to bo formally 
put in at lh(5 trial A marked by the registrar. • 
Watson v. Robwell (1878), cs n'poited in 11 
Vh. D. 150 ; 48 L. J. Ch. 209, (\ A. 

1625. Foreign documents In foreign language - 
Evidence of correct translation insufllclent - -Proof 
of signature. I— R. v. Lyn( ii, [1903] a.s reported in 
19 T. L. R. 103. 

/NTui/ahcaA.*- Mentd. H. r. (Wincnt, 1 K. B. 1)8; 

U- V. Middlesex Bc^dincid. ( 'oiiiiiiaixlinfc OIHcmt 30th 
BaM.. hjr p- t iry hcrK<’r. 11017] 2 K. B. 120 ; Tinsley v. 
MOllcr, 110171 2 ('ll. 14-1: Hv Chunihcrlnins’ Sotllint., 

1 1021 I 2 (’ll. .633 ; Eusbender r. A.-O., Kraiucr r. A.-tJ., 
11022) 2 Cb. 860. 

Obtaining goods by false pretences.] See 

(liiMiNAL Law, Vol. XV., pp. 1000, 1007, Nos. 
11,285 n,2H8, 11,300 11,309. 


Sect. 2.~PROOF OF HANDWRITING. 

Sub-sect. 1. — In General. 

See Criminal lh*ocedure Art, 1805 (c. 18), s. 8. 

1626. In criminal Sc civil cases — Proof in criminal 
cases more strict.] - Severn Bishops’ Tri.\l, No, 
1049, post. 

1627. Rules same for both.]— R. v. Cator, 

No. 1747, post. 

1628. Opinion of the witness — To be formed 
from handwriting — Not extrinsic circumstances.] — 

(1) A witness called U> prove handwriting, should 
form his judgment from the handwriting A not 
from extrinsic circuinstancoa. 

(2) The jury may take all circumstances into 
tlielr consideration, but the witness should form 

proved a« against the party objc'cting, 
must be made when they are temlercHl, 

A' this rule is equally applicable to the 


his opinion from the character of the handwi’iting 
only (Ia)rd Kenyon, O.J.). — Menbeb da Costa 
V. Pym (1797), Peake Add. Cas. 144, N. P. 

1629. In forgery case — Whether admis* 

sible.]— Carey v. Pitt, No. 1669, post. 

1630. Both negative Sc positive — No other 

evidence of handwriting — Credibility of witness left 
to Jury.] — Where a witness to the handwriting of 
d(dt., as endorser of a bill of exchange, pre- 
varicated in his evidence, A swore both negatively 
A affirmatively as to his belief upon the subject, 
A there was no other evidence of the handwriting, 
the judge refused to stop the cause, leaving it to 
the jury to decide what credit was due to the 
witness. — Beauchamp v. Cash (1822), Dow. A 
Ry. N. P. 3, N. P. 

1631. Proof not amounting to evidence — Proof 
by party alleging writing to be bonft fide— Ledger 
entries by deceased clerk.] — Where entries have 
been made by a clerk who is since dead, proof of 
his handwriting will not make such entries evi- 
dence. — Sikes v. Marshal (1798), 2 Esp. 705, N. P. 

1632. .] — The clerk of a solr., who 

was tlu5 solr. of mtgor. A mtgee. in the creation 
of the security, A who copied tlie bill of costs of 
the solr. in the transaction of making an appoint- 
ment of tile estate comprised in the security, A 
of preparing the mtge. deed, whit^h was founded 
on the title created by the appointment, may bo 
TH‘C(uved as a witness to depose to tlie hand- 
writing on tile document , wliich i^roof alone does 
not make it evidence, hut lie cannot be rc^ccived 
to depose fui*tli(*r as to tlie contents of the bill 
of costs, or tlio subject to wliicli it redates, for an 
attorney's bill of costs in his history of the trans- 
action ; A tho attoriu'y could not be liirnself 
p(*rmitted to givci evidtuice of tho transaction 
against his client, or against those claiming 
under his client. 'Phe consent of the personal 
representative of mtgor., who was one of th(^ 
clients of the solr., to the admission of the bill 
of costs ill (‘vidence does not make it evidence 
wliich (;an b(^ admitted against the parties claiming 
under mtgee., the other client.— Chant v. Br(5WN 
(1852), 9 Hare, 790 ; 19 L. T. O. 8. 361 ; 16 Jur. 
606 ; 68 E. R. 735. 

An'notations Refd. Ainsworth v. Wilding-, [1900] 2 Ch. 316; 

Daily Express (1908), LUl. v. Mountain (No. 2) (1910), 

(50 Sol. Jo. 064. 

1633. Letter more than thirty years old — Proof 
not necessary.] — After thii-ty years the hand- 
writing of a hotter not necessarily proved wluire the 
lettx?r affords intrinsic evidcuice of its authenticity. 
Where there is no existing direct ion to such a hotter, 
prima facie, it must bo iiiDindod to have been written 
t o t he xiarty amongst whose papers it was found. — 
Eenwu K V. Reed (1821), 6 Madd. 7 ; 56 E. R. 991. 

See, further, 8iib-sect. 3, post. 

1634. Nature of evidence receivable — Cross- 
examination of witness — Disproving evidence of 
previous witness on same side.] —If a witness, called 
for pltf., in Ids cross-examination admit that a 
letter was written by him with tho authority of 
pltf., but deny that a second letter is of his han(l- 
writing, deft.’s counsel will not be allowed to show 
both letters to another witness, called for pltf., 
A ask him whether he does not believe that the 
second letter was written by the same person who 
wu'oto the first. — Clermont v. Tuixidge (1829), 
4 C. A P. 1, N. P. 

An/u>iaiion : — Beld. l>oo d. Miuld r. Suckennoro (1830. 5 

Ad. & El. 703. 

1635. Proof to be submitted for Jury’s con- 


case of a minor as of an adult deft. — PART IV. SECT. 2, SUB-SECT. 1. 

STcmuimiN f. CR08BIK (1843), 5 X^Zbi. rroof to be submitted far jury* s 

I. Kq. IL iJi.— IR. cortiiid^rafion.l - It is not mitidirecUnn 
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sideratlon.] — Doe d. Mudd v, Suckermohb, No. 
1757, post, 

1636. Document not written by party — Liability 
In document acknowledged.] — Forsburqh v , 
Sherman, No. 1046, post, 

1637. Proof of mark — In place of signature — 
Allowable on aflldavit.] — An affidavit that P. was 
a marksman, that a certain mark was his 
mark : — Held : sufficient proof of his signature. — 
Pearcy V, Dicker (1849), 13 Jur. 997. 


Sub-sect. 2. — Causing Writer. 

1638. Evidence as to own handwriting — Prosecu- 
tion for forgery — Evidence of owner of forged 
name.] — On an indictment for forging a bank- 
note, the cashier wlio signed it “ For the Governor 
& Company of the Bank of England ” is competent 
witness to prove tlie forgery ; for lie is not by 
such a signature pei^sonally responsible for the 
payment of the note. —K. v. Newland (1784), 
1 Leach, 311; 2 East, P. C. 1001. 


Sub-sect. 3. — When Writer Incapacitated 
OR Out op Jurisdiction. 

1639. Whether other evidence admissible — 
Writer out of Jurisdiction.] — Key v. Gordon 
(1701), 12 Mod. liep. 521 ; 88 E. K. 1492. 

1640. - — Or dead.] — Where a subscrib- 
ing witness is resident abroad, (‘vidence of his hand- 
writing is to be giv<‘n as if he were d(\ad. - IIolmes 
r. PONTIN (1791), Peake, 135, N. P. 

1641. .] — Dor: d. Counhell 

V. Caperton, No. 2026, post. 

1642. .]—Ileld: proof by a father 

that his son, who had parted from liim on bad 
terras, had enlisted, A that he had inquired at the 
War Office, A received for answer that the regiment 
had sailed for India, was sufficient to let in evidence 
of the son’s handwriting, as subscribing witness 
to an agreement. — Wyatt v. Bateman (1836), 7 
C. A P. 586, N. P. 

1643. Writer incapacitated — Wife of inter- 

ested party.] — Where a witness to an instrument 
becomes incapacitated, proof of the party’s hand- 
UTiting is admissible. — Buckley v. Smith (1798), 
2 Esp. 697, N. P. 

1644. .] — It is no sufficient ground for 

receiving evidence of the handwriting of a witness 
which would be receivable if he were dead, that 
he is unable to attend the trial from indisposition, 
A lies without hopes of recovery. “ Harrison v. 
Blades (1813), 3 Camp. 457, N. P. 

1645. Writer unable to be found — After 

diligent search.] — Where it was sworn that a 
witness was no merely within the jurisdiction, 
but actually seen on the first day of the trial 
within convenient distance for service of the 
subpoena, the ct., on evidence that diligent but 


ineffectual search had been made to And him, 
admitted secondary evidence of his handwriting. — 
Humphreys v. Jones &. Pickering (1850), 16 
I.. T. O. S. 88, N. P. 


Sub-sect. L — Admission of Party. 

1646. Sufficiency of admission — Such as to 
acknowledge liability — Handwriting may be that 
of another .1 — (1) It is not necessary that hand- 
writing to (lx a party should bo in his own hanti- 
writing, but it is sufficient if there be evidence that 
he has in any way acknowledged himself liable 
ui>on it in other documents. 

(2) Suppose these receipts, the writing of which 
is the same as the writing in the paper which is 
to substantiate this case, were not actually iu the 
handwriting of S., but suppose the haridwriling, 
whosoever it was, carried Ins ant hority, that would 
do (Maule, J.). -Forsbuikui r. Shehman (1841), 
5 Jur. 1087. 

1647. Not if made in party’s own interest.] 

— Doe d. Pulker v. Walker, No. 1776, post. 


Hub-sect. 5. — Witness seeing Document 
written or signed. 

1643. Admissible — Affirmation affidavit in Chan- 
cery cause - -Contrary affidavit by experts.] —Where 
the genuineness of handwriting to a deed is con- 
tested in C’hancery, if an alii davit is produced 
from the sole attesting witiu^ss alive that ho knew 
the persons executing the deed A saw them 
execute it, A then wrote liis own attestation, the 
fact that poi'sons skilled in handwriting declare 
their belief formed on inspection, t hat the hand- 
writing is not genuims does not call on the ct. to 
grant an issue to try tlie disputed fact ; but it 
may dc^termine the fact on the opposing affidavits. 
— Newton v. RicKErrs (1861), 9 JI. L. Oas. 262 ; 
31 L. J. Oh. 247 ; 5 L. T. 62 ; 7 Jur. N. 8. 953 ; 
10 W. B. 1 ; 11 E. B. 731, H. L. 


Sub-sect. 0.- -Witness who has seen 
Person write. 

1649. Whether admissible — Jury not bound to 
accept evidence.] “(1) The fact that witness 
discussed with accused the substance of a letter 
purporting to be written by the accused is not 
evid(aico that the accused wrote it. 

(2) In criminal rnatLirs tiio ])r<)of of hand- 
writing ought to be morvi strict than in civil 
matters. 

(3) Where a witness swears that he has seen th(^ 
accused writ-e A that he bidieves that a document 
produced is in his handwriting that is som<i 
evidence, but tiven though it is not rebuttcid, the 

Hupport a pica of Intoxication an a de- 
fence to an action on a ncfifotiablo in- 
strument In the liands of the payee or a 
person who receives It with knowledge, 
there must he senno evidence^ that the 
drawer sigrned the cheque when In- 
capable of fonniiiK a rational Judgment 
of what ho was dointr, A. of the effect 
on his Interest. The drawer's mvn 
evidence Is the he st on this point, hut, 
if this evidence Is not available, the 
jury may infer the fact from surround - 
ina circumstances. — Gooiuhsun v. 
Hutton (1883;, I N. Z. L. 11. 38U (H. C.). 


to tell the jury that they may use their 
own observation as to handwriting, nor 
is such a direction a withdrawal from 
the jury of the oral testimony given 
in the matter. — Kibby r. Lkiouton 
(18U5), 33 N. B. II. 4.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

f. Evidence as to ottm handwriting 
— In ordinary course of business .] — 
The recognition by a witness of his 
initials affixed to an entry mode in the 
ordinary course of commercial trans- 
actions, without any recollection of the 
transaction, may be given in evidence 
J . — YOU xxn. 


of the transaction. — M acdonald r. 
Bank of Vancouvp:k (1916), 32 

W. L. U. 339 : 9 W. W. li. 8 ; 26 
D. L. H. .667 ; 22 B. C. II. 310.— ^AN. 

j*ogi(it;e knowledge of 

trtinrss. J — To negative handwriting, it 
is sufficient evidence If the supposed 
wTiter can state his positive knowledge 
from circumstances, that the writing 
cannot be his, although he also states 
that he cannot, even upon his belief, 
on a mere inspection of the writing, say 
whether it Is his or not. — K. v. W albh 
(1824), Jehb, Cr. A Pr. Cos. 38.— IR. 
ji. Drawer of cheque.] — To 


O 
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Sect. 2. — Pro of o f hand w riting: Sxdh-aects. 6 7.] j 

jury arc not bound to accept it. — S even Bishops’ 
Trial (1688), 12 State Tr. 183. 

AnrujiaWmf) : — As to (1) Beid. H. v. Burdctt (1820), 4 
H. & Aid. or). A» to (2) &. CD Held. Doe d. Mudd 
Hvickemiore (1836), 0 Ad. He El. 703. Gcnenilly, Mentd. 
K. 1 ). WllkcB (1763). 2 Wiltj. 151 ; Eiitlck v. Carrington 
(1765), 2 WilH. 275 ; K. v. Hhiplcy (1784), 4 Doug. K. 11. 
7.3 ; it. r. Johnson (1805), 20 State Tr. 81 ; Butt v. Conant 
(1820), 4 Moore, C. P. 195; K. v. Castro. Onslow’a & 
Whailcy’s Case, Skipwortli’s Case (1873), L. It. 9 Q. B. 
219. 

1650. .]— Evidence that a letter is in the 

handwriting of a party can only be given by one 
who baa H(3en tlmt party write. — 11. v. Culpepper 
( 1096), Holt, K. B. 293; Skin. 673; 90 E. B. 
301. 

Annotaium /— Mentd. It. v. Wilkes (1703), 19 State Tr. 982. 

1661. .] A prisoner’s handwriting was 

allowed to be provt'd by witnesses who had seen 
him write. — K. v. Hensey (1758), 1 Burr. 642 ; 

2 Keiiy. 366 ; 19 Stale Tr. 1341 ; 97 E. K. 489. 

AnnotaiioTiH : — Reid. H. r. Burdctt (1820), 4 B. & Aid. 95. 
Mentd. K. v Slone (1796), 6 Term Hop. 527. 

1652. .] — Bkookbard V. Woodlp]Y, No. 

1697, jiosL 

1653. Knowledge acquired only while 

action depending.] — (1) Evidence of handwriting 
from comparison of hands, is not admi.sBible. 

(2) A witness shall not be admitted to prove 
a writing not to be a party’s handwriting, from 
only having 8(u/n such paHy write in hi.s presence, 
while the action was dej lending. — Stranger v. 
Searle (1703), 1 Esp. 13, N. B. 

Annotatvmjs : — As to (1 ) Consd. Doe d. Mudd v. Suckermoro 
(1836), 5 Ad, A/ El. 703. As to (2) Reid. Doe d. Mudd v. 
Huckenuore (1836), 5 Ad. & El. 703. 

1664. Whether belief must be sworn to- - 

Sufllclency of speculation.] — In an action on a 
foreign hill of (exchange, to prove; the handwriting 
of deft., it is evidem^e to go to tlie jury, that a 
person who saw him write once, thinks the hand- 
writing alike, though lie has no belief on the sub- 
ject. A liter, if he liad never seen the party 
wrik> ; more comparison of hands w’ould not be 
admiasible ovid(;nce. — OARRET3.S v. Alexander 
(1801), 4 Esp. 37, N. P. 

Annotiiiions : — Dbtd. Kaglotoii r. KingHtoii (1803), 8 Ves. 
438. 1 doubt the authority of the ease of (Jorrcllft v. 

Alexander • tcatlmony of haudwritiug nuist he open to the 
consideration of elrcurustances at common law (I^oun 
Eldon, C.). Reid. Doe d. JMudd v. Suckermoro (1836), 

5 Ad. & El. 703. 

1665. .] (’oinparison of hands by a 

ptason W'ho never saw the party write is not 
evidence. 

The witness must have seen the peraon WTite 
iSi swc*ar to his belief that the WTiting produced 
is his (Lord Eldon, C.).— EA(JLEnT)N A. Coventry 
r. Kingston (1803), 8 Ves. 438; 32 E. R. 425, 
L. (\ 

Annotations: ConSd. Doe d. Mudd r. Suekermore (1836), 

.5 Ad. & El. 703. Mentd. Dew t\ Clnrke (1828), 6 Huas. 
103 : Ingram v. Wyatt (”1832), 1 L. J. Ch. 135 ; Wyatt 
V. Ingram (1832), 3 Hag. Kee. 460 ; lUckctH v. Bodenhain 
(1834), Coop. ttmp. Brough. 361. 

1668. .] — Beaumont v. Perkins, No. 1755, 

post. 


PART IV. SECT. 2, SUB-SECT. 6. 

1663 i. Whtthfr admissible — Knmr- 
letige mmiired only white action depend- 
iny.r Far the purpose of proving the 
exe<?ution of deeds, a witness, who was 
not the witness to the deeds, went to 
the persons by whom tho deeds pur- 
poH^id to have been executed, who 
admttt/ed to him that the signatures 
were theirs, & who wrote their names 
in the pi'esence of the wltnes**, who had 
no previous aoquabitanoe with them 
or with their handwTltiug : — Held : 
©videnoo of those admissions of the 
belief of the witness, from the know - 


1657. Writing only of surname seen — 

Once only.] — The acceptance of a bill of exchange, 
purports to bear tho signature of the acceptor’s 
Christian name, as well as surname ; proof of 
the latter by a witness who never saw the accep^r 
write his Christian name & had seen him write 
his surname once only, is not suillcient. — ^Powell 
V. Ford (1817), 2 Stark. 164, N. P. 

Annotations : — ^Dbtd. Lewis v. Sapio (1827), Mood. & M. 39. 
I will not abide by any Buch decision as Powell v. Ford ; 
tho witnoss bollevcjs the Burnamo in deft.’s Hignature on 
tho bill iH written by him ; it Is quite enoiigh (Abpott, 
C.J.). Reid. Doe d. Mudd v. Suckermoro (1836), 6 
Ad. & El. 703. 

1658. — .] — The signature of a party 

to a bill of exchange may be proved by a person 
who has seen him write his surname only. — 
Lewis v, Sapio (1827), Mood. &; M. 39, N. P. 
Annotation Doc d. Mudd r. Suckermoro (1836), 

5 Ad. & El. 703. 

1659. Making of writer’s mark.] — An 

instrument executed by mark may be proved 
from inspection by a person who has seen the 
party so execut43 instruments. — George v. Surrey 
(1830), Mood. & M. 516, N. P. 

1660. Signature to affidavit.] — A witness 

formed his opinion of tiie handwriting of ii party 
from iiaving observed it signed to an affidavit 
used in the cause by the counsel for the party 
against whom it was proposed to be proviid : — 
Held : tliis was sufficient. — S mith v. Sainsbury 
(1832), 5 O. & P. 196, N. P. 

Annotation : — Reid. Doc d. Mudd v. 8uckcrmore (1836), 
5 Ad. & El. 703. 

1661. Long interval of time—Slnce person 

seen to write — Signature only seen.] — In an action 
against tiie acceptor of a bill of exchange, the 
only proof of the handwriting of deft, was that 
of a banker’s clerk, who stated tliat two years ago 
he saw a poi^son calling himself by deft.’s name sign 
a book, that ho had never seem him since, but that 
he thought the handwriting was the same, & had 
since seen cheques bearing the same signature : — 
Held: this wiis evidence to go to tho jury. — 
Warren v. Anderson (1839), 8 Scott, 384. 

1632. - — In criminal cause — Evidence of 
police officer — Having seen prisoner write only 
once.]— A policeman who has only once seen a 
prisoner write, & that since suspicion has been 
exciU;d against him with reference to tlie charge 
upon which ho is tried, & upon an opportunity 
taken by the policeman with tho view of being 
able to speak to his handwriting, is not an admis- 
sible witness to prove that a document, the 
foundation of the charge against the prisoner, is 
in the prisoner’s liandwriting. — R. v. Crouch 
(1850), 4 Cox, C. C. 163, N. P. 

Annotations: — Expld. B. r. Rickard (1918), 26 Cox, C. C. 
318. Reid. K. r. Derrick (1910), 5 CT. App. Rep. 102. 

1653. — — .] "It was contended as 

one ground of appeal that a letter, purporting to 
have been written by applt., was not proved 
in the proper way, & w^as inadmissible. 

The writing was i^iroved by a police-officer who 
had seen applt. writing in a note-book, & who 


which he had of knowing: Ids hand- 
writing Independently of comparison : 
— field : euracient, without any other 
evidence that prisoner knew how to 
write. — R. V. Mara (1827), Jebb, 
Cr. & IT. Cas. 75. — IR. 

1. Wriiino only once seen.] — 

Becondarv evidence of a letter which 
It w^as ollofirod had been written by 
pltf. to deft, was received at the trial, 
subject to pltf. *8 objection & also it 
being understood, that if, on further 
consideration on the part of the judge, 
that the same was improperly received. 
It would be struck out : — Held : the 


lodge of the handwriting thus acquired, 
that tlio slguatures to the deeds w’ero 
^nuino wae good evidence to go to a 
jury, it. in the absence of any con- 
tradictory ovldonc'©. BufUcient to war- 
rant a finding that tho deeds had been 
duly executed upon the respective ilays 
upon which they purported to have 
been ex€Kiuted. — T hompson v, Bkn- 
NKTT (1872). 22 C. P. 393.~-CAN. 

k. In criminal causes.] — 

Evidence of nrisoiier's handwriting by 
a witness who had never seen iiim 
write, but who swore be was enabled 
to form a belief from opportunities 
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compared the writing there with that of the letter. 
It was contended that a police-officer was not the 
proper person to prove handwriting : — Held : 
anyone who had seen him write could give evidence 
to prove the handwriting. — R. t\ Derrick, (1910), 

5 Or. App. Rep. 102, C. C. A. 

1664. .] — R. V, O’Brien, No. 1090, post 

1665. Best evidence of handwriting.] — (1) The 
best, usually perhaps the only proper, evidence of 
handwriting, is that of persons who have acquired 
a previous knowledge of the party’s handwriting 
from seeing him write, & who form their opinion 
from the general character & manner of this, 

6 not from criticising particular letters (Sir John 
Nicholl). 

(2) The opposers of the will have obtruded on 
the notice of the ct. evidence, if it sliould be so 
called, to this part of the case, of a somewhat 
different species. I mean, the opinions of jiersons, 
who, without any previous knowledge of a party’s 
handwriting, think they can judge, from their 
skill & experience in sucli matters, whether a 
signature, for instance, said to be his, be so or not, 
by comparing it with other, his admitted, signa- 
tures ; & wlio also undertake, by certain indica- 
tions, to determine, from the general appearaiu^e 
of handwriting, whether it be written in a natural 
or an imitated character. This species of evi- 
dence has been constantly held, both subdivisions 
of it, the lowest weakest that can possibly be 
offered (Sir John Nicholl). — Robson v. Rocke 
(1821), 2 Add. 53 ; 162 E. K. 215. 

Annotations : — As to (1) Refd. lUiSBell r. MarrloU (IS.'K')), 1 

Curt. 9 ; WelloHlcy r. Verc (1841), 1 Notes of CaHoH, 210. 


Sub-sect. 7. — Witness having Generat. 

Knowledge of the Whiting. 

1666. Evidence admissible.] — R. v. Hughes 
(1802), 1 Leach, 3U, n. 

1667. .] — An examined copy of an answer 

in Chancery, may be identified by a witness who 
has seen the handOTiting of deft, to the original, 
although the original document is not productul 
at the time that he speaks to ids belief of deft.’s 
signature to it. — D ajitnall v, Howard (1824), Ry. 

M. 169, N. P. 

1668. .] — Power of attorney executed in 

Paris in presence of two witnesses, authenticated 
by a notary at Paris, <& an affidavit here, verifying 
the signature of the notary, orderetl to be acted 
upon by the Accountant- General. — Kinnatrd 
(lx>RD) r. Saltoun (Lady) (1816), 1 Madd. 227 ; 
56 E. R. 84. 

Annotation : — Refd. Fihitre v. HUiWurt (1834), 4 L. J. Ch. 33. 

1669. Sufficiency of knowledge — Inspector of 
franks at post office — No other acquaintance with 
the handwriting.] — Handwriting cannot be proved 
by a person [inspector of franks at post office] who 
has seen letters from time to time franked by 
deft., but never corresponded with him or saw 
him write. 

Qu, : how far opinion of a handwriting being 
genuine or forged is evidence ?— Carey v. Pitt 
( 1797), Peake, Add. Cas. 130, N. P. 

Annotations : — ^Rdfd. Eauloton & Coventry v. Klrifirston 

(1803), 8 Vee. 438 ; Doe d. Mudd v. Suckormoro (1830), 

6 Ad. & El, 703. 

1670. .] — The evidence of a 

clerk in the Post Office, employed in detecting 


the forgery of the franks, but who has no 
acquaintance with the handwriting (d a Member 
of Parliament, except from seeing his franks pass 
through the office, is not sufficient proof of such 
Member’s handwi'iting. — Ratchet, on r. Honey- 
wood (1799), 2 Esp. 715, N. 1*. 

1671. — .] —On a claim to an ant ieni 

peerage, a family pedigree produced from the 
proper custody k, purporting to have been made 
by an ancestor of claimant, before the year 1751, 
was offered in evidence, on proof of the handwriting 
by cT witness who had been lor many years inspector 
of franks & of official correspondence k who said 
that, from a few inspections ho had of two or three 
other documents which were proved to he of the 
same ancestor’s writing, he had formed in his 
mind such a standard of the character of his 
handwriting as to be able, without immediato 
comparison with those documents, to say whether 
any other document that might be produced to 
him was or was not in the same handwriting : — 
Held: (1) the evidence was inadmissible; (2) 
claimant’s solr., who said ho had acquired a 
knowledge of the cluiracter of the ancestor’s 
handwriting from having had occasion from time 
to time, in tlie course of liis business for claimant, 
to examines several deeds k other documents 
written or signed by th(^ arnrt'slor, k whicli came 
to claimant togetlier witli |)rop(‘rty formerly 
belonging to that anoi^stor, was a oorripeiont 
witness to prove tin? Jiandwriting of tfie pedigrocj. 

(3) A copy of the will produced from the 
Prerogative ollico was r(jeeiv(*d after jiroof of 
unsuccessful searches for the original, k that the 
I)ractico in the office at tlui time of th(^ date of tlu^ 
will was to give out the original wills after taking 
copies. 

(4) An old attested copy of a deed of settlemeni,, 
produced from the proper custody was received, 
after proof of unsuccessful searches for Die original 
k that the possession of thc^ estates comprised iii 
the settlement went with it. — Eitzwalteh Peer- 
age (1841), 10 Cl. k Fin. 193, 946 ; 8 E. K. 716, 
997, H. L. 

Annotation : —Generali y, Mentd. Donouglanoro Peesrago 

(1853), 3 H. L. Cas. 822. 

1672. No personal knowledge of the writing 

— Information from third party.] —It is not micessary 
in all ('.as<^s that the witness hav(i seen t he i)c}rson 
WTit(s to whose hand he swtiars ; for where there 
has been a fixed correspondence by letters, k 
it can be made out that the party writing sucli 
letters is the same man, that atU'stcHl a deed, 
that will entitle a witness to swear to that person’s 
hand, though he never saw him write (Lord 
Raymond, C.J.). 

If a subscribing witness to a deed livt^s in the 
West Indies, whoso handwriting is to be provcjd in 
England, a witness here may swe£ir U) Ids hand, 
by having seen the lettem of such person written 
by him to his correspondent in England, because? 
under the special circumstances of that c/ise, 
there is no other way, or at least, the difficulty 
will bo great, to prove tlie handwriting of such 
subscribing witness (Page, J.). — Ferrers (Lord) 
r. Shirley (1731), Fitz-G. 195 ; 04 E. K. 716. 
Annotations : — Consd. Carey v. Pitt (1797), Peake, Acid. Caa. 

130 ; Doe cl. Mudd v. Suckermore (1830), ,5 Add, At El. 

703. Mentd. Boilcau v. Itutlln (1848), 2 Exch. 005. 

1673. .] — If a person x^rt>ve 

that ho has never seen deft. wriUi, k has never 


jame, thouifh the witneas who stated 
that he had only ontie seen pitf.’s 
“■-ndwritinpr, could be received, & the 
evidence was admissible. — M arcy t?. 
PiRRCE (No. 2) (1889', 4 Terr. L. R. 
246. -CAN. 


PART IV. SECT. 2, SUB-SECT. 7. 

m. fiuSUciencu of knowledge.] — A 
deed of conveyance was tendered in 
evidence which purport.od to bear the 
mark of G. as vendor, At which was 


duly attested by four wltnoHsos. G.. 
however, denied that sho had evi'T 
executed the deed. Huid that the mark 
was not hern. All U»o attestinsf wit- 
nesses were dead. A witness was 
called who k/unv tl»e handwritlnjf r>f 
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Seci. 2. — ProoJ of handwriting : Sub-sects . 7, 8 
9 ^ A, ] 

corresponded with him, but has soon papers in the 
master’s ofTiccj, which the attorney of the party 
admitted to bo of his handwriting, &> the person 
has acted on tliose jiapers so admitted, this is not 
such a knowledge of the party’s handwiiting as 
will enable tlie person to prove a written document 
alleged to be in his handwriting. — G rkaves v. 
JlTTNTEit (1820), 2 C. ^ l\ 477, N. P. 

1674. ' — .J- Jn an action on a joint &. 

several ])i’oinissory note against A., B., C., the 

only evidence as to the handwriting of C., was a 
retainer to the attorney to defend the action, 
bearing t Ik; signatures of all three d(;fts., upon which 
the atioriK'y had aet<;d, without having ever seon 
(’., or being arquaint<;d with his handwriting: — 
Held : tlH;re was no evidence of the writing of 

Djikw V. l*Kioii (1842), 5 Man. Sc O. 204 ; 134 
E. B. 504 ; subyiom. biuow v. Hkyeii, 12 L. J. C. P. 
144. 

1675. - - Person belonging to same office 

staff.]"- 1 Vr jury was assigned on an amswer in 
(Jhancery to a bill before it was amended : — 
Held: to suppoH/ the allegations respecting the 
bill, it was sullloient to put in the amended bill. 
Sc prove; that the auKuidments were in the hand- 
writing of a cl(;rk in the Hix Clerks’ office, whoso 
duty it would b(‘ to make them, but that it was not 
ne('i*HHary to call the. person who wi*ote the amend- 
inents. -IC v. JiAY(‘0('ic (1820), 4 C. Sc 1*. 22(1, N. 1*. 

1676. - - Banker.) JA((ms v. Uiiiffitiis 

(1827), Will. Woll. ik, Dav. 20(1. 

1677. ' - - .J ].<AXFoiti) V. Ghoombkidoe 

(1842), 1 L. T. (). S, 5(1. 

1678. .J-MUKIETA V. W<mFHAGEN, 

No. J(*92, ])ost. 

1679. - - -- Family solicitor.) — Fitzw alter 
Pkkuaok, No. Hl71,nn/c. 

1680. ' - Parish clerk Acquaintance with 

parish registers.] -A cert ideate of marriage w'as 
})roduced by an attorru'y, who r(;ceived it from 
E. S. when lu' was impiiriug into a p(;digr(‘e : it 
was signed with tiu; naim; of the jierson who 
app<’ar’ed in the; parish register as the officiating 
curate in J7(il. The parish clerk said lie had 
seen the saim; signature at several places in the 
original n'gister, S:- lie believed it to be the same 
from tlie knowledgi* so acquired of the handwriting ; 
but there was no eviilence of the curate’s death, 
nor any scare 1 1 for witnesses who know his liand- 
WTiting : //r/d ; the curate being the proper 

officer to give out the certilicate, there W’a.s 


sufficient evidence of his handwriting to render 
the certificate admissible. — D oe d. Jenkins v, 
Davies (1847), 10 Q. B. 214 ; 16 L. J. Q. B. 218 ; 
11 Jur. 607 ; 116 E. R. 122. 

Awioiutimi Mentd. riant v. Taylor (1861), 7 H. & N. 211. 

1681. Acquisition of knowledge— Not to be 
learnt for occasion.] — R. v. Barber, No. 2144, post. 

1682. Evidence inadmissible.] — Evidence of 
handwriting by persons who knew it is nob 
secondary evidence. — W right v, Cobb (1885), 1 
T. L. R. 555, D. C. 

1683. “.] — Take the case of proof of a 

man’s handwriting : a witness is called who says 
“ I have seen A. B. write Sc I know his handwriting. 
The document pi*oduced I declai'o is his hand- 
writing because the writing in it is exactly like 
his.” That kind of evidence is given every day. 

. . . That is not secondary evidence but original 
evidence (Lord Esher, M.R.). — IjUCAS v, 
Williams Sc Sons, [1892] 2 Q. B. 113 ; 01 L. J. 
Q. B. 595 ; sab yiom, I^ucAS v. Williams Sc Son, 
Mendoza v, Williams Sc Son, Berlin Photo- 
graphic V. Wii.LiAMS & Son, 66 L. T. 706 ; 8 
T. L. R. 575, C. A. 

Hnao/ri/joa ;~Mentd. llanfstociiKlo r. BaliiCH (IH94), 42 

W. H. (>81. 


Sub-sect. 8. -Witness Corresponding with 
l^ARTY. 

1684. Evldenca admissible.] — F errers (Lord) 
r. Shirley, No. 1672, ante. 

1685. Although witness never seen person 

write.] — A correspondent is suffickinb evidence 
to disprove a man’s liand, though he has never 
.s(;en liim wuitA;,— Gould v. Jones (1762), 1 Wm. Bl. 
284 ; 96 E. R. 216. 

1686. .] — (’AREY V. Pn’T, No. 1669, ayiie. 

1687. .] If a pei’son sends letters to S., of 

P., k> receives answex*s to them, such answers ar<; 
admissible in evidence against a deft., his name 
being S., it being proved by a person who knew 
the principal rx;sident of P., Sc knew of no other 
person named S., this being considered sufficient 
}trimd facie evidence that they came from liim, & 
if they were not of liis handwriting, it lay on him 
to show that. — Harrington v. Fry (1824), 1 
C. Sc P. 289 : Ry. Sc M. 90, N. P. 

Amwtation : — Kefd. Hoc d. Mudd r. Suckermore (1830), 

5 Ad. & 101. 703. 

1688. Correspondence acted upon.] — If 

a party lias received letters from another, Sc has 
acted on them, it is sufficient to justify him in 


one of flic attcstlnir m itncHsOH, vV who 
Hworc thnt the slKnature of t hat witnoHM 
fo tlie atteNtatlon clauHe of tlie deed 
wan KcniUi.e : lldd : deed whh ud- 
misHlhle in evkieneo. ita eXiS' ution by 
G. being Hullk'ieiitly jiroved. - Ajuuu.i.a 
Pauc t’. Ganmhai (IHvHT), I, Jj. U. 11 
Bom. 000. ~1ND. 

n. .1- SUANKAiuux) r. Bamji 

(1001), I. L. H. 28 Bom. :»8.- IND. 

1676 1. ikmArr.J-^VVhero deft. 

denied having algiuHi a promisaory 
not,e purporting to bear hia signature 
UH maker, a banker who Iui<l diaeountod 
othoi iiotea made by him wua allowed to 
give opinion ovideneo aa to the aigna- 
tur« of deft. — L anolkv r, Jouiucky 
(1013), 13 K, L. B. 432 ; 15 I). L H. 
10.-"CAN. 

0 ^ J*o3session hy triincss of 

qvr<ym\86ory nok signed hy party .] — A 
wltneaa w ho oiuh; bad in bia poaaeaalon 
a protniaaory note, acknowledged by 
delt. to have been aigued by him, is 
competent to prove deft. ’a hand- 
writing, though Ida only meana of the 
knowledge of it is the signature to the 


noU; formerly in his posrtoa.*-ion. — 
I'KITSHSON r. G 1 LK.S (1831), (1825- 
1807), N. B. Dig. 358. - CAN. 

p. Corporation svoL] — Where 

a witness stated that he ha<i good 
opportnnitles, which he described, 
of oliserving & knowing the aeaJ 
of a e.orpn., & that lie believed the 
seal to be their seal, both from the 
impression itself & from the signature 
of tlie party att^eliod to it, with which 
he w tia aeiinainted : — Held : Rufticieut 
to go to a jury to authenticate the seal. 
— DoK d. Kino's Cori.F.oE r. Kknneuy 
(1848), 5 U. ('. K. 577.- -CAN. 

q. Jircollection of circtini' 

stances hy solicitor.) — Where the only 
evidence in support of the gomiineuesa 
of a signature being that of the solr. 
who prcpareil the inatruineiits, W’ho 
hail no recollection of the circum- 
ataneea. but swore be must have been 
aatialled, at the time, w ith the identity 
of the grantor or he wouid not have 
allowed the deed to be executed : — 
Held : the execution of the conveyance 
had nut been proved. — D uffy r. 


Smith (187i>), 20 Or. 428. CAN. 

j.^ (;icrk from Ixinds I'itles 

Oflice .] — A deed dated 1843 purporting 
to bo aigned by J. was tendered in 
evidence. The deed was not produced 
from the proper custody. 'J‘o prove 
the signature a scarcb clerk from the 
Lands Titles Office waa called, who 
said that in the course of hia duties 
he had inspected many deoil a pur- 
porting to be signed by J., & believed 
the pi*esont signativ'e to be his : — 
Held : aiifflcient proof of the signature. 
— lloiKiBON V. Thompson (lyuO), 0 
S. 11. N. W. 436 ; 23 N. S. W. W. N. 
128, 150. ~AUS. 

PART IV. SECT. 2, SUB-SECT. 8. 

1684 i. Evidence admissible..) — Hand- 
writing of deft, proved by one who 
had aeon him write about two years 
ago, but w'ho formed his opinion of 
its being hia, more from having 
received letters from him, than from 
a recollection of hia handwTittng. — 
H. r. Ledw'ELL {circa 1801), Uow’e, 
065.- IR. 
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swearing as to his belief of the handwriting o 
such person. — T harpe v. Gisburne (1825), ^ 
C. & r. 21, N. P. 

Annotation : — Refd. Doo d. Mudd v. Suckermoro (1836), 

5 Ad. & El. 703. 

1689. .] — (1) A clerk who has seen 

numerous letters addressed by a party to 
employer, & has acted on those letters, may prove 
the handwriting of such party. 

(2) All information for a libel stated that prose 
cutor had received certain anonymous letters, & 
that of & concerning those letters deft, published a 
libellous placard. Deft, was proved to have 
caused the placard to be published. In the placard 
it was asked if prosecutor had not received certain 
warning. Prosecutor stated that he understood 
that to refer to the letters, & that he should not 
have understood the meaning of the placard 
if he had not received the letters : — Held : the 
lettei’s might be rc^ad in evidence as explanatory 
of the placard without proof of the handwriting 
of them.--~K. r. Slaney (1832), 5 C. & P. 213, N. P. 

1690. .] — 3'() jirove handwriting, it 

is necessary that a witness should have either 
seen the pei'son write, or corresponded regularly 
with him, or acted upon such a (iorresix^ndence 
(Lord Coi.euidgpi, .L).“~U. v. O’Brien (1911), 
7 Or. App. Uep. 29, C. C. A. 

1691. .] — Sayer V. ClLossor, No. 3385, post. 

1692. “.] -To provci the handwriting of a 

deft., named F. W. to a letttT, a clerk of a banker 
stated that a person of tliat name kept an account 
with the banker, cfc Jiad signed his name in a book 
A drawn cluMpies, whi(^h the witness had paid, 
A that he believed the l(‘tter to be the handwriting 
of that i)erson. Deft.’s attonu^y proved that 
deft, had desired liim to addiM^ss him at No. 12, 
T. Street ; A another wit n(?s.s proved that he had 
written two hdters to “ Mr. P. W., 12, T. Street,” 
A had receiviMi answ(U‘s, A that lui belhjved the 
Jettt'r olTered in evidence t(^ be of the same hand- 
\v rit ing as the answers lu? had received to Ids letters : 
— Held : sufTicient jjroof that the l(itter offered in 
evidence was in deft.’s handwriting. — MuRiETA 
V. WOLFJIAGEN (1849), 2 Car. A Kir. 744. 

1693. Witness not an expert.) — The signa- 

ture of a transferor to a transfer may be i)rov<*d by 
tlie evidenc(5 of a pe!’.son who is not an (*xpert in 
handwriting, but who has received documents 
written by the person wliose signature is in 
question. 7?c tT.AREN('E Hotee, Ij.fracombe, 
Ltd. (1909), 54 Sol. Jo. 117. 


Hub-sect. 9. — By Comparison of Document.s. 

A, In General. 

1694. Whether admissible In evidence — In cases 
of treason.] — C(jmpari.son of hands is without 
doubt good evidence in cases of treason (Jeffreys, 
C.J.).— R. V. Hayes (1084), 10 State Tr. 307. 
Annotation :■ -tfentd. 11. r. Lawley (1731), 2 Stra. 904. 

1695. — Papers found In prisoner’s 

possession.] — K. v. (Crosby {alias Philips) (1095), 
1 M. Kayrn. 39 ; Holt, K. B. 753 ; 5 Mod. Rep. 


L5 ; 12 Mod. Rep. 72 ; 2 Salk. 089 ; Skin. 578 ; 
12 State Tr. 1291 ; 91 K. R. 923. 

Annotations: — Refd. U. v. Davi.s & Carter (1094), 5 Mod> 

Rep. 74; Tne VUle do Varsovio (IS17), 2 llods. 174; 

R. r. Hlriks (1845), 1 l)jn. 81. Mlltl He Harbor (1850), 
, 15 L. T. O. 8. 500. 

1699. Attestation of bond.]— Comparison 

of hands is a good evidence U) prove the atL'station 
of a bond. — O sbourne v. Hosier (1704), 0 Mod. 
Rep. 1G7 ; Holt, K. B. 191 ; 87 K. R. 924. 

1697. ^.J — I have no doubt to reject this 

(jvidence as not admissible, I do not know any case 
where comparison of hands has botm allowed to 
be evidence at all. No trial can bo decided by 
opinion A speculation, but by evidence. Where a 
witne.ss has seen the party write, A speaks to his 
belief of that writing which is produced in evidence 
being the party’s handwriting, that is evidence. 
But whore it is merely opinion on similitude of 
the writing collected from barely comparing tliem, 
the jury may compare them as W(ill as anybody 
(ds(^, A any two peciple may think ditTei'ontly. 
In an indictment for forgery, the evidence of a 
pei‘son who has seen the party wriL^ Is sulllcient. 
The case now in question is not like a rental, 
terrier, old title deeds ; these are rocoive^d without 
evidence of handwriting, because of the place they 
come fiom, which gives th(un authenticity. 
Suppose some of tlie jury cannot road or wnUi, 
how are th(*y to judge of the similitude of hands ? 
(Yates, J.).— Brookbabd v. Woodley (1770), 
PoaktN 30, n., N. P. 

Annotations : — Consd. Kagloton A Covent ry v. KJngRton 

(1803), 8 Ves. 438. Refd. Doo tl. Mudd r. Suekeriuoro 

(1836), 5 Ad. A Kl. 703. 

1698. Attesting witnesses all dead.] — Lud- 

LAM d. Hunt, No. 1938, 2>osL 

1699. In civil 6c criminal cases.] -Com- 

parison of hands is not c%ddenco in civil any nioDi 
than in criminal cases. — M acferson v. 'J''itoyTES 
(1790), Peake. 29, N. P. 

Annotations : -ISielA. Kajrleten A Oivontry r. KlngHt.on 

(1803), 8 VoH. 438 ; Doe d. Mudd v. Snekcrruorc (1836), 

5 Ad. A El. 703. 

1700. In Ecclesiastical Court.] Heilly v. 

Rivktt (1792), 1 Phillirn. 80, n. ; 101 K. R. 920, n. 

1701. .] — Stranger v. Searle, No. 1053, 

ante. 

1702. .] — Gaiuiells v. Alexander, No. 

1051, ante. 

1703. .]“- lL V. Catgr, No. 1747, post. 

1704. — ^ - Where witness has never seen party 
write.) - Bag LETON A Coventry v. Kingston, 
No. 1055, ajilc. 

1706. Confirmed by contents of corre- 

spondence.)— (Comparison of liandwriting, tliough 
lately admitted as evidence, if confirmed by the 
[Contents of correspondtuice, refused in the instance 
)f a single IctUir for the jiurjiose of commitment. — 
Wade v. Broughton (1814), 3 Ves. A B. 172 ; 35 
E. R. 444, L. C. 

1706. Motion for commitment— Proof of 

ingle letter.] — Wade v. Broughton, No. 1705, 
ante. 

1707. -.] ' Although comparison of hand- 

k\Titing is not admissible (jvidence, when the fact 
o be proved is the* handwriting of a particular 


PART IV. SECT. 2, SUB-SECT. 9.— A. 

Whether admissiftlc in, evideme 
— liettinu J— Th€j ct. may enti- 

iiiate, by inspection, the force of the 
evideiRMi relied upon by tlie juMtlces, 
afforded by a compariHon of the hand- 
witlng- of entries in books foinid upon 
the premises, with corresponding 
betting tickets found elsewhere. — 
J acouh V JExVM.vos (1875), 1 V. L. R. 
172— A US. 

16981. AUesUng uHincsses all 

oeod.) — Whore the witnesses to a deed 


are dead, it cannot be i>rovcd vied vove. 
l^y a sirnititiidc of hands. In tiiis case 
it must be by an interrogatory. Nor 
can a letter, or a receipt or any cither 
writing be proved vivd mee by a simili- 
tude of hands as an exhibit, it must 
be also proved by an interrogatory. — 
imw V, Ckeaoh (1748), How. E. E. 
461.- IR. 

t. — - — Telegrams.] — Whoro tele- 
grams had been obtained by a detective 
from the Telegraph Dept. A liad been 
admitted by accused to be In his hand- 


writing, A the judge allowed ttiose to 
b<i produced by the detective, upon the 
trial of accused, for the puriiose of coiii- 
parison of tiie handwriting with that 
of a telegram which at*,ca,sed was 
alJe;ged )»ave wrongfully signed 
without the authority of the person by 
whom it iiurported to have been 
signed : — field : the telegrams had 
)) 0 cn rightly admitted. — R. v. Hash all 
(1901), 23 N. Z. h. R. 776.— N.Z. 

a. ( Uwiparison wUh docurnenfa iwt 
in evidence.]— D cH.'h counsel to got 
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Evidence. 


Sect 2.^Proo/ of handwriting: Svh-sect. 9, A, j 

person, whose supposed signature is upon a paper 
put into the witness’s hand, yet, if such witness 
has a document, to wliich is affixed the handwriting 
of that person, as to whose signature the question 
arises, h which document he knows to have liis 
p^enuine subscription, he lias a right to recur to 
it for the puipose of refreshing his memory, a 
basis b(;ing first laid in his having once seen deft, 
sign his name, tljougli he had forgotten the 
character of his handwriting. — Burr v. Harper 
(1810), Holt, N. 1\ 420, N. P. 

AnnotcUimi : — Consd. Poo d. Mudd v. Suckcrmore (183C), 5 

Ad. & Kl. 703. 

1708. Comparison by Jury — Of documents 

primA. facie proved.] — The ride that comparison 
of handwriting is not evidence, does not extend 
so far os t^ prevent the ct. or jury from instituting 
a comparison of two documents, of which primd 
facie evidence has b(^en given. — Griffith v. 
Williams (18:50), 1 Cr. J. 47 ; 148 E. K. 1329. 
Annotations : — Consd. Poo d. Mudd v. Suckc.ririorc (1830), 

5 Ad. & Kl. 703. Expld. Poo d. I'erry v. Ncwiori (1830), 

6 Ad. & Kl. 614. 

1709. — Handwriting of ancient document.] 

- —The handwrit ing of an ancient iiaper may be 
proved by tliti opinion of a witness, first comparing 
it with other authentic old writings at the time 
of the trial. — Due d. Tiiaian v. Tarver (1824), 
By. ite M. 141, N. P, 

AnnotatUms Consd. Poo d. Mudd r. Suckonuoro (1830), 6 

Ad. ik Kl. 703 ; KitzwaKer (1843), 10 CJ. & KUi. 

103. Refd. Moriktoti v. A.-U. (1831), 2 Kuas. & M. 147 ; 

Gtit) V. Ward (1867), 7 K. & H. 600. 

1710. Proof of modern handwriting 

distinguished.] Lkwls v, Adams (1843), 1 L. T. 
O. 8, 359. 

1711. .] -B. V, Hemming (1908), 1 Or. App. 

Bep. 34, (J. C. A. 

1712. Comparison with documents not In evidence 

- -To test Judgment of witness only. | - If a witness, 
who is call<‘d to dis])rove the signature of deft-, to 
an acc(q)tane(i, states that he believers the signa- 
ture is not that of d('ft., <fc gives, as his reason for 
that belief, the absence or presencu? of certain 
peculiarities which ho says do or do not exist in 
the genuine signat-uro of didt., the opposite counsel 
may put into his hand a papcT unconnected with 
th<; cau.se, ^ ask if, in his opinion, that contains 
a genuine signatun^ of deft., A, if he ausw(;r in 
the afllrmative, he may then b<r asked, “ Doi^s tlie 
signature in this jiaper, which you say is ginuiine, 
contain the sana^ tiiTuliarities, or want the same 
peculiarities, as the cas(^ may be, wliich you have 
before stated as your reasons that the signatuix) 
in dispute hi not genuine ? ” iSemble : if the 
witiies.s says it does not, it would bo comiietent to 
lay that i>apor bofol•i^ the jury that thev might 
judge of that answt'r. — Y ounge t\ IIonner 
( 1843), 1 Oar. & Kir. 51 ; 2 Mood. & R. 539 ; 2 
L. T. O, 8. 2i:5, N. P, 

1713. - .] In im action on a bill of 

exchange, to wliich deft, pleaded 7ion acccpil, the 


witnesses for deft, admitted, on cross-examination, 
that certain documents put into their hands by 
deft.’s counsel were in the hand of deft., & were 
more like his usual hand than the acceptance ; but 
they stated that they nevertheless believed the 
acceptance to be in deft.’s hand : — Held : it was 
competent to deft, to submit these documents to 
the jury to test the judgment of the witness. 

Counsel certainly has no right to put those 
documents into the Ixands of the jury as genuine 
signatures of deft., in order that they may take 
them <Sc compare them with the biU in question. 
He may use those documents bearing certain 
marks or signatures, which the witnesses have 
sworn to be the same as that in question. I shall 
tell the jury that they may look at them in order 
to teat the judgment of the witnesses, who stated 
that they & the bill were all identical. It is put 
as if they were three ordinary marks on a paper 
which the witnesses take upon themselves to say 
are identical. If, on examination & inspection 
they should appear to bo totally dissimilar, that 
is a result which would go to test the accuracy of 
the observation of the witnesses. There is no 
doubt but tliat the jury may compare the bill & the 
papers tendered by deft, for that purpose, but not 
for any other (Parke, B.). — Higgins v. Carring- 
ton (1848), 11 L. T. O. 8. 355, N. P. 

,j — ScCi further y Sub-sect. 9, B., post. 

]i. With What Documents Comparison made. 

See Criminal Procedure Act, 1865 (c. 18), s. 8. 

1714. Document admittedly written by party.]— 
Exhibits in the handwriting of an alleged testator 
allowt^l to be pleaded as evidence to show dis- 
similarity of liandwriting. — M achin & Tyndall 
V. Grindon (1756), 2 Add. 91, n. ; 2 Lee, 335; 
161 E. B. 360. 

Annotation Refd. Busncll r. Marriott (1836), 1 Curt. 9. 

1715. .J — Allesbrook V. Roach, No. 1739, 

post. 

1716. Signature written in court.] -Deft. 

was indicted for perjury alhiged to have been com- 
mitted by him on the trial of an action in tlie 
county ct., by swearing that the signature to a 
document was not in liis handwriting. The judge 
of the county ct. made deft, write his name in ct., 
& impounded the genuine, as well as the alleged 
forged signature. Semble : on the trial for per- 
jury, the jurv might look at ik compare the two 
signatures. -B. r. 1 ’aylor (1852), 6 Cox, C. C. 58. 

1717. .] — On an indictment for for- 

gery, it apiieared that the prisoner, on the discovery 
of the forg(M*y being susi>octed, was asked to write 
his name for the purpose of comparison, & did so : 
— Held : tliis signature was not admissible on the 
part of the pro.sccutioa for that purpose. — R. v. 
Aldridge (1863), 3 F. & F. 781, N. P. 

1718. — — & in evidence in cause.] -R. v. 
Morgan (1831), 1 Mood. & R. 134, N. P. 
Annotations : — Consd. Dt)e d. I’erry v. Newtou (1836), 1 

Nev. & P. K. B. 1. Reid. Doe d. ]Mudd v. Htickormore 

(1836), 6 Ad. El. 703. 


from a witness an opinion as to the 
handwrltiii 4 j of pltf.'s receipt in full to 
the ootiou, proposed to put into Ids 
hands other papers purporting to Inivo 
been signed by plLf., but in no way 
connected with the cause -Held : the 
ct. rightly refused to allow the witness 
to be examined as to the other writings 
(ill ho liad llrst, from his own recollec* 
tlon of pltf.’s haudwritlng, glvcMi an 
opinion upon the signature of the 
receipt. — Ui.kisson v. Waij.ack (1848), 
1 U. C. 11. 246.— CAN. 

PART IV. SECT. 2, SUB-SECT. 9.- B. 

1714 1. JJocument admittedly wriUen 


by party .] — A letter signed “ Henry 
Lye,” as secrt'Ury of deft, co,, receded 
by pltfs. in duo course from the head 
otHoe of the co., Montreal, on the sub- 
ject of the insurance, was admitted 
in evidence for the purpose of pi-oving 
by comparison Mr. Dye’s signature to 
other letters on the same subject. — - 
Bowks r. National Insuhani’e Co. 
(1880), 20 N. B. 11. 437.~-CAN. 

1714 ii. — ■ — .1 — Whore the defencTi 
was raised that a certain voucher 
purporting to Iw signed by a witness, 
called for the defence, was a forgery 
committed by pltf., & tho document 
purported to bo signed by two others 


as “ witnesses to payment,” which 
witnesses pltf. did not produce, pltf.'s 
croimsel was allowed in cross-examina- 
tion to place before this witness, for 
the purpose of testing his accuracy, 
signaturtvs, purporting to be his, of 
other documents used in the case, but 
not signatures of extraneous docu- 
ments.— W hite V. PlLKlNOTON (1851), 
1 8. 107.— S. AF. 

1718 i. — — it: in evidence in causi .] — ■ 
Evidence of a witness that a signature 
purporting to bo that of one of tho 
endorsers on the notes was written by 
the same person who had signed a 
paper admitted to be genuine, but 
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1719. .] — A jury may judge of a dis- 

puted handwriting by comparing it with other 
documents in evidence for other purposes, & 
admitted to be the handwriting of the party. — 
SoLiTA r. Yarrow (1831), 1 Mood. & R. 133, 
N. P. 

Annolaiion : — Befd. Boe d. Mudd v. Siickormoro (1836), 5 

Ad. & El. 703. 

1720. .] — On the trial of an action on 

a promissory note, in which the question is, 
whether deft, had endorsed it or not, pltf.’s counsel 
will not be allowed to give in evidence a number of 
other notes, bearing deft.’s undoubted signature, 
with a view of having the jury compare the hand- 
writing of those signatures with the endorsement 
on the note in question, <& the jury will not be 
allowed to compai'e anything with tlie endorse- 
ment, except documents otherwise evidence in 
the case. — ^B romaqe v. Rice (1830), 7 C. & P. 
548, N. P. 

Annoialion .—Reid. Boo d. Mudd v. Siickermore (1836), 5 

Ad. & El. 703. 

1721. .] — On a question as to the 

genuineness of handwriting, a jury may compare 
the document with authentic writings of the party 
to whom it is ascribed, if such writings are in 
evidence for other purposes of the cause, but not 
else. — l)OE d. Perry v, Newton (1830), 5 Ad. &; 
El. 514 ; 1 Nov. & P. K. B. 1 ; Will. WoU. & Dav. 
403 ; 0 L. J. K. B. 1 ; 111 E. R. 1200. 

Annntatiom Consd. Bjg d. Mudd v. SuckormorG (1836), 5 

Ad. <& El. 703. Folld. Waddiiuflou v. CoiHiiis (1836), 

7 C. P. /iO;'). Apld. Uriaits v. Ivory (1840k H Ad. & 

El. 322. Refd. Hughos u. Itogorw (1841), 8 M. & W. 123 ; 

Koatliig V. Brooks (1845), 4 Notes of Cases 253. 

1722. .] — In an action for a libel, 

written in a disguised hand, it was proposed to put 
int/O the hands of the jury a book, in which were 
entries, which a witness swore that he saw deft, 
make at the time, in order that the jury might 
compare those entries with the libel ; —Held : (1) 
it could not bo done. 

The witness having stated, tliai he believed the 
libel to be in the handwriting of deft., although 
somewhat disguised, a letter, whhdi he also stated 
to be deft.’s letter, but not disguiscjd, was olTered 
in evidence, on the ground that it referred to 
some of the subjects mentioned in the libel. It 
was objected to, on the ground that it would have 
the same effect, & was evidently offered for the 
same purpose, as tlie book which had Ix^en re- 
jected : — Held : (2) the letter must be received 
m evidence, &, being once in evidence, it could not 
be withdrawn from the consideration of the jury. — 
Waddington V. Cousins (1830), 7 C. P. 595, 
N. P. 

1723. .] — On an i.ssue iis to dedt.'s 

signature, witnesses were called for him who 
d(*po8ed that they knew his handwriting & did 
not believe the signatui^e to be his. Pltf. proposed 
to ask each witness whether a paper, placed on 
the witness box, was signed by deft., purposing, 
by such inquiry, to test the knowledge of the 
witnesses by their agreement or disagi’eement. 
The paper was not in evidence for any other 
purpose : — Held : such inquiry was not allowable. 


The objection would not have been removed by 
independent proof that the paper proposed to bo 
laid before the witnesses was in fact written by 
deft. (Lord Denman, O.J.). — Griffits v. Ivery 
( 1840), 11 Ad. & El. 322; 3 Per. & Dav. 179; 
9 L. J. Q. B. 49 ; 4 J. P. 27 ; 113 E. R. 437. 
Annoiaiiom : — Refd. Hughoa v. Rogers (1841), 8 M. & W. 

123 ; Yoiuigo v. Houner (1843), 1 Car. & Kir. 51 ; Keating 

V. Brooks (1845), 4 Notes of Oosos, 253. 

1724. .]— For the purpose of provmg 

a document in which a word is spelt in a par- 
ticular manner, e,g. Titchborno for Tichborne, to 
be in the handwriting of a party, other documents 
not in evidence in the cause, but proved to be in 
the handwriting of the party, &> in which the word 
is similarly spelt, are admissible in evidence. — 
Brookes v. Tichborne (1850), 5 Exch. 929 ; 20 
L. J. Ex. 139 ; 16 L. T. O. S. 323 ; 14 Jur. 1122 ; 
155 E. R. 405. 

1725. Writing connected with de- 

positions.] — (1) Handwriting of a deceased witness, 
made at the time of his examination by comrs., 
but not returned with the depositions, is suffi- 
ciently in evidence to admit of being produced in 
ct. for the purpose of comparison with his signature 
to a deed, the genuineness of which is impeached. 

(2) The onus of proving the genuineness of a 
witness U:) a deed in a civil suit lies on the party 
setting up the d(ied, not on the party impeaching 
it, as in a criminal proceeding ; & it is a misdirec- 
tion in a judge to tell the jury in a civil suit that 
under such circumstancos they must try the 
question as to whether the deed was forged or not 
in the same manner as if deft, was on his trial for 
forgery. Such misdirection will entitle pltf. to 
a new trial. 

(3) A witness to a deed being dead, his daughter, 
who was called at the trial to prove his handwriting, 
depos(*d that the signature to the deed was not 
her father’s handwriting, A- in her examination 
spoke of a letter which she had witli her, from her 
father to her mother, which letter, at the request 
of the judge, she produced in ct. & the judge 
handed it to the jury to compare with the witness’s 
alleged signature to the deed ; — Held : as the 
letter was not in any way in evidence in the cause 
it ought not to have been lianded to the jury. — 
Doe d. Devine VViuhon (1855), 10 Moo. F. G. C. 
502 ; 14 E. R. 581, C. 

AnnoUdiun : -<hncrally, Mentd. Bch BarrcH v. Hhcy (1873), 

26 L. T. 562. 

1726. — Letter from writer to relative.] 

— Doe d. Devine v, Wirson, No. 1725, ante, 

172 7. Tendered under Common Law Pro- 

cedure Act, 1854 (c. 125), ss. 26,27.] — In an action 
on a bill of exchange, the acceptance being 
denied A alleged to have been a forgery, documents, 
such as receipts, etc., not relevant to the issue, but 
proved to bo in the handwriting of deft., weri? 
allowed to be jmt in evidence for the purpose of 
comparison, under sect. 27 of the above Act. — 
Birch v. Ridgway (1858), 1 F. & F. 270, N. P. 

1728. .] — In an action for libel to 

prove that the libels declared on were written by 
deft., certain documents ailmitted to be in her 


which paper was not then ahown, to 
tlio wltncBs, is admissible. — -H alifax 
Baxklvg Co. V. Smith (1860), 26 
N. B. R. 46*^ ; reasd., 18 S. C. R. 710.— 

CAN. 

1718 ii. — - .] — Deft, was tried 

on a chaise of sending’ a threatening 
letter to M. The evidence for tlie 
prosecution consisted of a letter ad- 
mitted to have been ’written by deft., 
& an admission by deft, in a conversa- 
tion with B. that he had written M. a 
letter “ that If he would square up 


some matter between them all would 
be well ; otherwise ho would inform 
against him.’* The judge, in chaiging 
tlio jury, after all the evidence was in, 
allowed them to compare the lettor 
admitted to liave been written by deft, 
with the letter in disputo & to draw 
their own conclusion from the com- 
parison of the two; — Held: (1) he 
was justihed in doing so ; (2) all that 
is necessary to entitle a jury to compare 
a doubtful or disputed writing with 
one admitted to be genuine is that the 


two writings should be in evidence for 
some purpose in tlio cause. — U. v. 
Dixon (1867), 26 N. H. K. 462.— CAN. 

b. Confined to docutnents in evi- 
dence in came Coinjiared with docu- 

nienlH not in evUience.j -il. v. Towr:K 
(1880), 20 N. B. R. 168. -CAN. 

0 . Only d^>eunu’nt8 in c(mri~-l)ocu- 
inenis tohone authenticity doubtful .] — 
On an inquiry whether a signature is 
genuine or not. It should not bo com- 
pared with a document not before the 
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Evidence. 


Sect. 2, — Proof of handwrUing: Sub-sect. 9, B. & 

C, ; (tuh-Heci. 10. ] 

handwriting were used as standards of comparison ; 
& pltf. called several witnesses, & to support & 
strengthen such evidence ho produced seven 
anonymous letters, generally relating to the same 
matters as the libels declared on. This evidence 
Mas admitted to prove malice, & they were also 
used as a ccmparison of the handwriting in dis- 
jjuto {under sect. 27 of the above Act], & no 
objection was made by deft.’s counsel: — Held: 

0 seven anonymous letters were admissible ; 
they were relevant to the issue to show malice; 
but if a proj’er objection liad been made at the 
time of the trial, they could not have been received 
as evidence of handwriting.— H ughes v. Dinorben 
(Lady) (1850), 82 L. T. O. 8. 273. 

1729. — .1 — In cross-examination of an 

attesting witness to a codicil, he denying that it 
Mas in Jiis handwriting ; otlier documents ad- 
mitted bjy him to be in his writing were allowed to 
be Kul milted to tlie jury for the purpose of com- 
parifccn of handwriting, under sect. 27 of the above 
Act.— ( REFSWELL v. Jackson (1860), 2 F. & F. 
24 , * f>uhs( queni j/roccedings (3864), 4 F. & F. 

1730. — — ,]— The question being whether 

a memorandnrn W’as in the liardwriting of dett., 
Sl he liaving, in the course of cioss-examination 
been got to write something, on a piece of paper, 
this W’as allowed to be show'ii to the jury, for the 
I)urpose of comparison of handwriting, undc‘r 
sect. 20 of the above Act.— Cobeet T v. KiiJdiKSTER 
(1800), 4 F. & F. 490, N. F. 

<SVc, ncu\ Criminal ITocedure Act, 1865 (c. 18), 

8 . 8 . 


1731. Confined to dccumcnts In evidence in 
cause.] — Wliere a wdtiu'ss, called to prove the 
signature of the attesting witness to a bond, 
swore that the signature was not in the supposed 
attesting witness’s liandwiiting, another pai)eT, 
not in evidence in the caus(‘, was put into his liarrd, 
which he also stated was m t that p(‘rsoii’s writing : 
— Held : pltf. was not at libc'rty to j)rove, for the 
purpose of contradicting the witness in tlie box, 
that this pap(‘r was acluolly WTitien by the 
attesting witness to tiie bond. — IluGiiES n. Hogers 
(1841), 8 IS1. & \V. 128 ; 10 L. J. Ex. 288 ; 5 ,lur. 
828 ; 151 E. K. 675 ; previous lirocccdinqs. 5 Jur. 
225, N. F. 

1732. .j— F. V, SiiKPiiEUD, No. 1750, post, 

1733. .] - FAimiG V. Cooper (1845), 4 

L T, O. S. 174, N. F. 

1734. .] Oil the cross-examination of a 

witness as to his knowledge of handwriting, a 
paper not in evidence may be put into his hand, 
& he may be aski'd wliether it is in deft.'s haiid- 
w'liting, in order to comment upon the difTcnmce, 
if any, between libs answ^or & the answer’s of the 


other witnesses to the same question ; but not 
for the purpose of asking him whether, having 
looked at such paper, he still persists in saying 
that the acceptance in question is not in deft.’s 
handwriting. — S turmy v, Evans (1850), 10 L. T. 
O. S. 65, N. P. 

Comparison with documents not in evidence 

—To test Judgment of witness.] — See Nos. 1712, 
1713, ante. 

1735. Parish register — Entries by clergyman.] — 

Held : evidence of a rector’s handwriting to re- 
ceipts by comparison wdth his signature in the 
registrar’s hooks, the entries in which it was his 
duty to sign, was sufficient. — T aylor v. Cook 
( 1820), 8 Price, 650 ; 146 E. R. 1325. 

Annotation : — Refd. Foe d. Mudd r. Suckermorc (183C), 5 
Ad. & El. 703. 

1736. .] — Doe d. Jenkins v. Davies, 

No. 1680, ante. 

1737. Minute book of kirk session — Church of 
Scotland — Signature of minister.] — R. v. Barber, 
No. 8144, post. 

17S8. Documents alleged to be forged — Cheques.] 

■ — Wilson v. Tiiornbury, No. 2847, post. 

C. By \Vhoni Comparison made. 

1739. Jury.] — Where the defence to a bill of 
exchange is forgery, the jury shall be allowed to 
decide on comparison of hands, by comparing the 
bill in question with other acceptances admitted 
to be deft.’s. — A llesbrook v. Roach (1795), 
1 Esp. 851 ; Peake, Add. (’as. 27, N. P. 

AnnoiutionH :■ — Distd. Foe d. Perry t^. Newton (1830), .O 

Ad. & El. .'ll!. Consd. Foe d. Mudd v. Suckermoro 
(1837), 5 Ad. & El. 703. 

1740. .]— Mendes da Costa v. Pym, No. 

1628, ante. 

1741. .]— Fahwjg 7\ Cooper (1845), 4 

L. T. O. B. 474, N. P. 

1742. — — .] — In an action on a bill of exchange 
against the acceptor there was a plea traversing 
tii(‘ acceptance. No evidence was offered by pltf. 
on this point, but the bill & a letter w’ere produced 
at the trial in accordance with a notice by deft, 
to produces in which notice the bill was described 
as the bill accepted by deft., & the letter as being 
a letter of deft.’s : — Held : as the jury had an 
opportunity of comparing the handwTiting if they 
had thought it necessary, there was some evidence 
to go to the jurv of deft.’s handwriting.— Scarf 
V. Jackson (1875), 34 L. T. 65, n. ; 24 W. R. 159. 
Aunttfafiovs -VleixiA. Harvey r. Cano (1876), 34 L. T. 64 ; 

C’arter r. White (1882), 20 Ch. F. 225; Ilerdnmn v. 
WluH’ler, 11002] 1 K. B. 361. 

1743. Witness.] — M endes da Costa v. Pyai, No. 
1628. ante. 

1744. Persons appointed by court — Registrars.] 

— Heath v. Watts (1798), 1 Phillim. 82, n. ; 
101 E. R. 021, n. 

Annotaiions : — -Consd. Beaumont r. Perkins (1800), 1 Phillim. 
78. Mentd. Fow v. Clark & Clark (1820), 3 Add. 70. 


ct., or with one of which the authenti- 
city Is (ioubtnd. -GuiU’MmmT Na- 
YPim r. Papi’a Navcdu (1862), 1 Mad. 


d. Fiiciiimilcs made ht/ lithouraphir 
Cfiorarer.y—A Ilthogruphic entrraver 
liaving staled that he had paid minute 
attention to the writing, & made a 
facsimile of particular words & letters, 
it was projiosed to protluce these to the 
jury : — Held : Ju2ct>apositiou of writing 
was admisKihle evidence, but original 
letters of the party ought to be pro- 
duced, & compared with the anouyniou.s 
letters. — Kinoax v. Watoon, etc. 
(1828), 4 Murr. 485.— SCOT. 


PART IV. SECT. 2, SUB-SECT. 9.— C. 

1789 i. Jurp.) — Pltf. put In a bond 
admitted to have been signed by deft,, 


I’ulled no witnessea, contending that 
the jury might compare tlie two writ- 
ings, & find their vertllct thereon : — 
Jictd : this could not be done. — Kixo 
r. Kinu (1870), 30 U. C. 31. 26.- CAN. 


•. Jitdijc ft' jury.] — It is com- 
petent for a judge &. jury to compare 
tlie handwriting of a disputed document 
with ot hers which are in evidence in t he 
cause & wdiloh are admitted or proven 
to lie ill the handwriting of the supposed 
A^Tlter. — UoHOKL r. Farwish, fl918] 
1 VV W. H. 627 ; 13 Alta. L. U, 180.— 
CAN. 


t. Judffe.] — If on a xnvd voce 
iioaring before a judge there Is conflict- 
ing evidence of the haudii^Titing of a 
witness, the judge has a right to com- 
pare the disputed writing with an 


admitted signature of the witness, in 
order to determine whether Jt is his 
signature. — Haninqton r. Haksuman 
(1873), N. B. Fig. 1086.— CAN. 


g. — In an action on a 

promissory note against the personal 
repn^eeutatives of the maker, tried by 
a judge without a jury, a duplicate 
registered mtge. purporting to be 
executed by the maker of the note, 
with the registrar’s certificate of regis- 
tration upon it, w'as produced in 
evidence to prove by compoi’isou the 
signature of the note : — Held : the 
judge was entitled to compare the 
signatures, & act on hi a own conclusion 
as te their Identity, 6c. having found 
them identical, the corroboration was 
suffleiout. — Thompson v. Thompson 
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1746. Judicial Committee of Privy Council — 
Appeal from Court of Lower Canada.] — The cts. in 
Canada examined witnesses, compared the hand- 
writing of two other documents put in evidence 
& admitted to be genuine. In such circumstances 
the Judicial Committee upon petition for that 
purpose, ordered the ct. in Canada to transmit the 
originals for the purpose of inspection & comparison 
at the hearing of the appeal from the judgment of 
the ct. in Lower Canada. — ^M‘Carthy v, Judah 
(1858), 12 Moo. P. C. C. 47 ; 33 L. T. O. S. 51 ; 14 
E. K. 829, P. C. 

Annotation Consd. Vencataswara Yettiapah Nalckcr v. 

Alagroo Moottoo Servagaren (1861), 8 Moo. Ind. App. 327. 

Court of Criminal Appeai.1 — See Criminal Law, 
Vol, XIV., p. 511, Nos. 5083,5684. 


Sub-sect. 10. — Evidence op Experts. 

See Criminal Procedure Act, 1805 (c. 18), s. 8. 

See, generally. Part VI., 'post. 

1746. Evidence admissible.] — Reilly v. Rivett 
(1792), 1 Phillim. 80, n. ; 161 E. R. 920, n. 

1747. .] — (1) There is no difference, in 

point of evidence, whether the case be a criminal 
or civil case ; the same rules must apply to both 
(Hotham, B.). 

(2) Two persons have been called, who, having 
looked at these libels, have spoken, without 
any doubt, of tlieir being the handwriting of 
the party accused. As far as that goes, there 
is no objection to it. Then comes the inspector 
of franks, from the post office ; he has these libels 
put into his hands. Now, I do not know liow that 
gentleman could speak to the Jiand writing, unless 
he could say he had seen the party write, or unless 
he had been in the habit of correspondence with 
him, excepting that he is called to speak as a man 
of science to an abstract question. In that light 
he has been called, & his evidence has been ad- 
mitted. He is shown these papers ; & he is asked 
to look at them, &, without inquiring who wrote 
them, or for what purix)se. He is asked, “ From 
your knowledge of handwriting in general, do you 
believe that \vriting to bo a natural or fictitious 
hand ? ” His science, his knowledge, his habit, 
all entitle him to say, I am confident it is a feigned 
hand. To that there is no objection ; & .so far 
as that goes, I se<3 no reason for rejecting that 
evidence (Hotham, B.).— R. v. Cator (1802), 4 
Esp. 117, N. P. 

Annotations: — to (2) Consd. Kaglutou & Coventry" r. 

Klngfiton (1803), 8 Vch. -138 ; Doo <i. Mudd v. Huckeriuort! 

(1836), r> Ad. & El. 703. Refd. Burr r. Harper (1816), 

Holt, N. 1*. 420. 

1748. .j™ Spear v. Bone (1816), cited 5 

Ad. & El. 708 ; 111 E. R. 1334 ; sub nom. Bone & 
Newsam V. Spear, 1 Phillim. 345. 

Annotations : — Consd. Doo d. Mudd v. Siickennore (1836), 

5 Ad. & El. 703. Mentd. Torre v. Castle (1836), 1 Curt. 

303 ; Whyte r. Pollok (1882), 7 App. Cas. 400 ; Godnmn 

V. Oodman, [1920] P. 261. 

1749. -.1 — On an indictment for uttering a 

forged will, which, together with writing in sup- 
port of it, it was suggested had been written over 


pencil marks which had been rubbed out 
held : the evidence of an engraver, who had 
examined the paper with a mirror & traced the 
pencil marks, was admissible on the part of the 
prosecution. — R. v. Williams (1838), 8 C. & P. 
434. 

1753. .] — A person skilled in examining 

writings deposed to the original words erased 
from a will, & also that a legacy at the end of one 
of the pages had been written at a different time 
from the rest of the will. On motion, the ct. 
refused to strike out the legacy. — In the Goods of 
Rushout (1849), 13 L. T. O. 8. 264 ; 13 Jur. 458. 

1761. On affidavit.] — Affidavit of expert 

admitted as proof of a deceased attesting witness 
to execution of will & identity of testator . — In 
ike Goods of Fielder (1864), 4 New Rep. 413. 

1752. .] — Some trifling alterations <& inter- 
lineations appeared on the face of a holograph will, 
& there was no evidence whether tliey were written 
before or after the execution, except the affidavit 
of an expert, that in liis opinion they were written 
at the same time as the rest of the will. On that 
evidence the ct. admitted them to probate. — ■ 
In the Goods of Hindmarch (1866), L. R. 1 P. & D. 
307 ; 36 L. J. P. M. 24 ; 15 L. T. 391 ; 31 J. P. 
41. 

1763. — — .] —Words beneath obliterations, 
erasures, or alterations on a testamentary docu- 
meat are “ apparent ” within Wills Act, 1837 
(c. 26), 8. 41, if experts using magnifying glasses, 
when necessary, can decipher them & satisfy the 
ct. tliat they have done so ; but it is not allowable 
to resort to any physical interference with the 
document, so as to render clearer what may have 
been written upon it. 

Slips of paper which could liavc been removed, 
leaving the document intact, were, after the execu- 
tion of a will, pasted over certain words in ifc. 
These words could be read by an expert in writing, 
on placing a piece of brown paper round them, h, 
holding the document against a window-pane : — 
Held : sucli concealment amounted to an 

“ obliteration ” of the words, but that ns they 
could be read by an lixpert in writing using the 
above means, they were “ apparent " within the 
meaning of above sect. — Ffincu v. Combi^, [1891] 
P. 191 ; 63 L. J. P. 113 ; 70 J.. T. 695 ; JO T, L. R. 
358 ; 6 R. 545. 

1764. .] — Testator left a will containing 

three bequests. TJie C-hristian names of legatees 
has been written over erasures. Expert evidence 
showed that iractis of another name could bo 
read under the superimposed names: — Held: 
administration with the will annexed might be 
granted with this name substituted in each case 
for the superimposed names. — In the Goods of 
Brabier, [1899] P. 36 ; 79 L. T. 476 ; svb nom. 
In the Goods o/ Brazier, 68 L. J. 1*. 2 ; 47 W. R. 
272. 

1766. Whether expert must have seen 

party write.] — An article of an allegation pleading 
comparison of handwriting by persons who haci 
seen deceased write, also by persons skilled in 
handwriting who had not scon him write was 


(1902), 4 U. L. 11. 442 ; 1 O. W. R. 
431.— CAN. 

h. .] — Where deft, had been 

found gruilty of publinhingr a libel : — 
Held : the trial judge should not have 
compared the style of Jetters, written 
by accused, but not to the person 
libelled, with the llbellouH letters, there 
having been no evidence expert or 
otherwise on that question. — -R. v. Law 
(1909), 12 W. L. R. 475.— CAN. 

k. .) — Kalmbt r. Kkiser 


(1910), 13 W. L. U. 94.— CAN. 

1. Skilled versons — Not police 
inspector .] — The prosecution proposed 
to exuiniue sub -inspector M. 'who had 
compared the writing In the threaten- 
ing letter with the writing in certain 
books found in prisoner’s house, dc 
whlcli prisoner had admitted to bo in 
her handwriting. Tiio ct. refused to 
receive the evidence, & said that this 
class of evidence should lye given by 
witnesses skilled in deciphering hand- 


writing. — II. V. WiLHATN & Ryan 
( 1863), 9 Cox, C. C. 448.— IR. 

PART IV. SECT. 2, SUB-SECT. 10. 

1746 1. Evidence admissible.] — The 
ovidenoe of a handwriting expert upon 
the question of whether the interest 
clause (in a note) was written in before, 
at the time of, or after the signature & 
indorsement of the note, was admitted 
— Britisu Coltjmbia Land & In vest- 
ment AoKNcy, Ltd. v, Ellis (1897), 6 
B. C. U. 82.— CAN. 
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Sect. 2 . — Proof of handwriting : Sub-sect. 10. Sect. 
'' ~ ' ict. 1.] 

admitted. — Beaumont v. Perkins (1809), 1 

PhUlim. 78 ; 101 E. K. 919. 

1756. .] — An issue having been 

directed to satisfy the ct. as to the forgery of a 
signature to a warrant of attorney, a verdict was 
found, establishing the genuineness of it, upon 
evidence satisfactory to the judge who tried the 
cause, & to the ct., upon his report of it. In the 
course of the trial, an insjKJctor of franks, who had 
never seen the party write, was called to prove, 
from his kiiowl<i<lgo of handwriting in general, 
that the signature in question was not genuine, 
but an imitation. This evidence having been 
rejected, tlio ct. refused to disturb the verdict, on 
the ground that such evidence, even if admissible, 
was entitled to very little weight, & that the 
issue being to satisfy the ct., a now trial ought not 
to be gi’anted, unless for the rtqectlon of evidence 
which might reasonably have altered the verdict. 
Qu. : if such evidence be admissible at all. — 
Gurney v. Lanolands (1822), 5 B. & Aid. 330 ; 
100 E. K. 1212. 

Aivnoiation : — ^Refd. Doo d. Mudd r. Suckermore (1837), 5 
Ad. & El. 703. 

1757. Or corresponded with him.] — 

(1) In ejectment, to try the validity of a will, one 
of the attesting witnesses having sworn that the 
si^atuKj to the will wfis in his handwriting, also 
admitted certain other signatures then shown to 
him to be his. A i)er8on skilled in the knowledge 
of handwriting, having never seen the attesting 
witness write, nor corrcjsponded with him, ex- 
amined these difT(irent signatures, <fe on the next 
day having diM’hired that lie had by such examina- 
tion ac(juired a knowledge of the character of the 
handwriting, was asked, whetlier ho believed the 
attestation to bo genuine, but the judge at the 
trial refused te allow the question to bo answered : 
— Held: (Lord Denman, C..T., Williams, J.) the 
evidence was imjiroperly rejected ; (Paitison, J., 
Coleridge, J.), it was not admissible. 

(2) That proof of handwriting is to bo submitted 
to the consideration of the jury, like every other 
species of pixjof, I apprehend to be clear 
(WILLIAMS, .1.). — Doe d. Mudd v. Suciocrmorp: 
(1837), 5 Ad. & El. 703 ; 2 Nev. & P. K. B. 10 ; 
Will. Woll. & Dav. 405 ; 7 L. J. Q. B. 33 ; 111 
E. B. 1331, 

Annotation : — As to (1) Reid. HuKhes v. Ilogers (1841), 8 
M. & W. 123. 

1758. Nature of evidence admissible.] — A clerk 
of the Post Office, accustomed to inspect franks 
for the detection of forgeries, may be examined as 
a witness to prove that the handwriting of an 
instrument is an imitated, & not a natural hand, 
& also to piove that two writings, suspected to be 
imitated hands, wore written by the same person, — 
Goodtitle d. Bevett v. Braham (1792), 4 Term 
Rep. 497 ; 100 E. R. 1139. 

Annotalums Expid. Carey v. Pitt (1797), Peake, Add. Caa. 
130. N.F. R. V, Cator (1802), 4 Ksp. 117. Confld. Doe d. 
Mudd V. Suckermore (1837), 5 Aa. El. 703. Mentd. 
Jaoksou V, Hosketh (l819), 2 Stark. 518 ; Doo d. Worreu 
e. Bray (1828), Mood. Sc M. 106 ; Do© d. 1‘ile v. Wilson 
(1834), 6 C, & P. 301 ; Doo d. Bather v. Brayno (1848), 
5 C. B. 655. 

1769. .] — (1) The jury cannot inspect writ- 

ings which are not writinira in the cause, for the 
purpose of ascertaining if the handwriting of a 
paper in issue is the same as in such writings. 

(2) A scientific inspector of writings will not 


be allowed to inspect such paper, & other writings 
in the cause, for the purpose of proving by the 
comparison that they are both written by the 
same person. 

(3) He may be called to disprove by comparison 
the writing at issue from being the writing of the 
party whose writing it is said to be, but not to 
affirm it. He may bo asked as a scientific witness, 
as to his belief of the writing being in a natural or 
feigned hand ; but if he says it is in a feigned 
hand, he cannot be asked as to his belief of its 
being written by the same party as wrote another 
piece of writing shown to him (Erle, J.). — R. v. 
Shepherd (1845), 5 L. T. O. S. 434 ; 1 Cox, C. C. 
237. 

1760. .] — On a trial for forgery of a bill of 

exchange, an expert cannot bo asked whether, on 
comparing the signatures of the drawer, the 
acceptor & the endorser of the bill, he is of opinion 
that they are all written by the same person. — 
R. V. Coleman (1852), 6 Cox, C. C. 163. 

1761. .] — An expert in handwriting should 

not be asked to say definitely that a particular 
writing is to be assigned to a particular person. 
His function is to point out similarities between 
two specimens of handwriting, or differences, & 
hiavc the ct. to draw its own conclusions. — 
Wakeford V. Lincoln (Bp.) (1921), as reported 
in 90 L. J. P. C. 174, P. C. 

1762. Value of expert evidence.]— G urney v. 
Langlands, No. 1 756, ante, 

1763. .] — Robson v, Rocke, No. 1605,anf<J. 

1764. .] — I'lic evidence of profe.ssional wit- 
nesses is to be viewed with some degree of distrast ; 
for it is generally with some bias. But within 
proper limits it is a very valuable assistance in 
inquiries of this kind. The advantage is, that 
habits of handwriting — as shown in minute points 
which escape common observation but are quite 
observable when pointed out — are detected & 
disclosed by science, skill & experience. It is ^o 
in the comparison of handwriting by the assistance 
of experts (Cockburn, C.J.). — Cresswell v. 
Jackson (1804), 4 F. & F. 1, N. P. 

1765. Who may be expert witness— Not police 
officer.] — Copy-books found at prisoner’s house 
containing writing by prisoner, Sc produced by a 
policeman, cannot be received in order to compare 
with a forged cheque, as policemen cannot give 
evidence os experts. 

The policeman is certainly not a skilled witness 
(Blackburn, J.). — R. v. Harvey (1869), 11 Cox, 
C. C. 546. 

Annotaiitms : — Consd. 11. r. Silverlock (1894), 63 L. J. M. C. 

233. Refd. U. r. Derrick (1910), 5 Or. App. Bop. 162 ; 

H. t7. lliokard (1918), 119 L. T. 192. 

1766. How expert knowledge acquired— Not only 
In way of business or profession.] — A witness 
giving evidence under Criminal Procedure Act, 
1865 (c. 18), s. 8, need not be a professional expert 
or a person whoso skill in the comparison of hand- 
writings has been gained in the way of his profes- 
sion or business. — R. r. Silverlock, [1894] 2 
Q. B. 766 ; 63 L. J. M. C. 233 ; 72 L. T. 298 ; 58 
J. P. 788 ; 43 W. R. 14 ; 10 T. L. R. 623 ; 38 
Sol. Jo. 664; 18 Cox, C. C. 104; 10 R. 431, 
C. C. R. 

Annotation : R. t. lUckard (1918), 119 L. T. 192. 

1767. When assistance necessary — Criminal cases 
raising handwriting points.] — In a criminal case 
where questions of handwriting are raised the jury 


1762 1. Value of exi>ert epldctice.] — In said that It was written by the soru© dieted by direct testimony, & the 

au action on a promlsHory note against nerson. On ground for a now trial : — Judge Deiow having been satisfled with 

the maker, deft, swore that the aigua- tletd : the Jury had not been directed tl»o verdict the ct, would not interfere, 

turo woa not his, but an expert, com- that the evidence of experts waa , — Luce v. Covne (1875), 36 U. C. R. 

paring it with admitted aignaturea, entitled to little weight when contra- I 305. — CAM. 
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should have the assistance of the evidence of 
experts, or, at least, of quasi-experts. — B. v, 
Rickard (1918), 88 L. J, K. B. 720 ; 119 L. T. 
192 ; 82 J. P. 256 ; 26 Cox, C. C. 318 ; 13 Cr. 
App. Rep. 140, 0. C. R. 

1768. Function of expart witness — ^To assist the 
court.] — Wakeford v. Lincoln (Bp.), No. 1761, 
ante. 


Sect. 3.— PROOF OF EXECUTION. 

Sub-sect. 1. — -In General. 

Sec, generally, Deeds, Vol. XVII., pp. 199-226, 
242. 

1769. Copy of enrolment.] — Ui)on an issue at 
law whether a deed to lead the uses of a fine levied 
by a man & his wife was duly execuUid by them, 
the deed having been enrolled for safe custody & 
afterwards lost ; a copy of the enrolment was 
allowed at the trial to be given in evidence. — 
Combs v, Dowell, Squire v. Dowell (1707), 2 
Vem. 591 ; 23 E. R. 984. 

1770. Execution by agent — Proof of agent’s 
authority — Prlm& facie evidence.] — If a deed be 
produced purporting to bind a trading co., proof 
that the person executing it was their general 
law agent is prirnd facie sufficient, without showing 
he was authorised to execute the particular deed. 
— Doe d. Macleod r. East London Waterworks 
Co. (1828), Mood. & M. 149, N. P. 

1771. Proof of handwriting of attesting witness 
— Absent abroad.] — A lease purported to have 
been signed by the mark of the party. A person 
proved the handwriting of the subscribing witness, 
& that he had gone abroad, & another person 
proved that deft, had spoken of the term that ho 
had under the lease : — Held : this was sufficient 
proof of the execution of the lease by deft. — Doe d. 
Whebldon V, Paul (1829), 3 C. & P. 613, N. P. 
Annotation: — Mentd. Acocks v. Pliillips (1860), 6 H. & N. 

183. 

1772. Memorandum — Endorsed on draft of deed 
— By party interested to prove execution.] — To 

prove the execution of a deed, by which A. con- 
veyed lands to W. upon certain trusts, which deed 
was alleged to be lost, it was shown that L., in 
whose office W. had been a clerk, had found a 
draft of a deed of conveyance, with a memo- 
randum on the back of it, in the handwriting of W. ; 
— Held : this memorandum was not admissible 
in evidence. — Doe d. Mathjjr v. Whitefoot 
(1838), 8 C. & P. 270, N. P. 

1773. Entries In bill of costs — Of deceased 
attorney.] — (1) The entries in the bill of costs 
of a deceased attorney: — Held: good secondary 
evidence of the execution of deeds. 

(2) Release presumed to have been executed in 
pursuance of covenants contained in a deed of 

PART IV. SECT. 8. SUB-SECT. 1. 

m. Proof of handwritina of ntteM- 
ina wUnesa — Deceased.] — A deed ap- 
peared to have been executed in the 
presence of two witnenaes, one of whom, 
a justice of the peace, authorised to 
take acknowledgment of deeds, was 
dead. No account could lie griven of 
the other by persons w'ho had the best 
moans of obtaining: knowledge of the 
inhabitants of the place where the deed 
was executed :~~~Ucld : it was 
received in evJdeiico on proo 
handwriting of de<5ea8ea witness. — 

Doe d. Chubij v . Hatiikway (1»50), 

2 AU. 69.— CAN. 

n. Execution presumed — Of bond 
pleaded with proferi.] — Where a bond 
is pleaded with a proferi. the admission 
of its execution, under a judge’s 


1791, there not having been any distinct admission 
of the right of the releasors since that time, & they 
never having interfered in the premises. — S kef- 
fington V. Whitehurst (1837), 3 Y. & (J. Ex. 1 ; 
7 L. J. Ex. Eq. 65 ; 160 E. K. 589 ; on appeal, 
sub nom. Skeffington v. Budd (1842), 9 01. & Fin. 
219, n. L. 

1774. Will.] — Deceased died in 1835, 

leaving her will in the custody of her solr. In 
1871 the wiU was sought for m the depositories 
of the solr., then dead, but there was found only 
a draft copy of the will ; there was, however, an 
entry in the day book of the solr., & in his hand- 
writing to the effect that he had prepared the 
win, attested its execution, & been paid his 
charges. The ct. admitted tlie entry as evidence 
of the execution . — In ike Goods of Thomas (1871), 
41 Ji. J. P. & M. 32 ; 25 L. T. 509 ; 35 J. P. 792 ; 
20 W. R. 149. 

I’roof of execution of wills, see, generally. 
Executors ; Wills. 

1775. Acknowledgment — Of terms of document 
— Lease.] — Doe d. Wheeldon v. Paul, No. 1771, 
ante. 

1776. Of signature thereto.) —Dofts., in 

1825, were put in possession of land by the owner, 
who, in 1827, executed a conveyance of it to them, 
which was void by reason of Charitable Uses Act, 
1736 (c. 36). Devisees of vendor brought an 
action of ejectment in 1843. A demand of pos- 
session was made by the attorney who afterwards 
brought the action, under a written authority, 
purporting to bo signed by lessors of pltf., but the 
attorney being unacquainted with their hand- 
writing, a witness stated, that he had a few days 
before the trial called on lessors & showed them 
the authority, when tJiey acknowledged the signa- 
tures to be theirs ; — Held : the acknowledgment 
of the signatures by lessors afforded no legitimate 
evidence that it was signed by them. — Doe d. 
PuLKER V, Walker (1845), 14 L. J. Q. B. 181. 

1777. Duplicate original — Executed by ona 
party.) — D. covenanted by deed that he, his heirs 
or assigns, would pay S. a royalty on coals which 
should be got from land purchased from 8., & 
which should be shipped for sale. D. did not 
execute the deed. In an action on the covenant, 
D.’s representatives brought in his assigns as 
third x^arties, <to they brouglit in fourth parties ; — 
Held : the deed afforded secondary evidence of a 
counterpart having been executed by D. — 
AVitham v. Vane (1883), 32 W. R. 617, H. iu 
Annotations : — Mentd. Borland ’a Truateo v. Stool, fl90JJ 1 

Ch. 279 ; H. E. Jtv. v. Aaaooiated Portland Coment Manu- 

facturors (1900), Ltd., [1910] 1 Ch. 12. 

1778. Execution presumed— Memorial of annuity 
— Until contrary shown.] — In ejectment upon the 
assignment of a term to secure an annuity, a 
proi)er memorial of the amiuity deeds will bo 

cuMtody, Sc to have boon lost, Sc which 
iw luutu than thirty yoara old, may bo 
admitted without proof of the oxeoutlo:. 
of the origrinal. — KHEin-KU OncNDEJt 
MooKEiaEK V. Kukti’EU Paul Siieetk- 
IIUTNO (1880), 1. L. 11. 5 Calc. 886, — 
IND. 

q, Where opposing parly 

admits.]— Whiiva execution of a doou- 
moiit ia admitted by the party to a auft 
atfainat whom It la produced In evi- 
dence, there la no need to prove it 
formally, even tboutfh it may bo a 
document, uttcatatlon of wliich la 
required by Jaw. — AhhaiU'I Lal v. 
Musamuab Naumii (1921), I. h. It. 41 
All. 127.— IND. 

r. Deed of conveyance — Certificate 
of registry.] — The execution of a deed 
of oonveyanco ia not proved by the 


properly 
f of the 


summons for that purpose, docs nob 
dispense with the iieoeHslty for Its 
production at the trial, but only with 
the necessity for proof of execution. — 
LEBSLIE V. Leauy (1837), 5 O. S. 482. — 
CAN. 

_ Memorial of ancient 

document .] — A memorial more than 
thirty years old of a lost deed is Kf>ad 
evidence upon Its bare production, 
without calllni; or accounting: for the 
BUbBcribinfiT witness. SertUde : this 
principle extends to any writLoii docu- 
ment, even to letters. — D ok d. Maci.em 
V. TUiiNBUUL (1848), 5 U. C. It. 129. — 
CAN. 

p. .] — Secondary evi- 

dence of the contents of a document 
requirlntc execution, which can be 
shown to have been last In proper 
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Sect. 3 . — Proof of execution: Sub-sects. 1, 2, 3 4. 

U Sub-sect. 1, A. { a).] 

presumed till the contrary is shown. — D oe d. 
Griffin v. Mason (1811), 3 Camp. 7, N. P. 

Poe d. Lewis r. UinKham (1821), 4 
Aid. (i72. Reid. Doe d. Broug-htou v. (JulJy (1829), 

4 Man. & Ky. K. B. 219. 

1779. .] — In ejectment, upon the 

assignment of a tenn to secure an annuity, a 
Iiroper memorial of the annuity deed will bo 
presumed, until tJie contrary be shown. — D oe d. 
Broughton v. Gully (1829), 0 B. &; C. 344; 
4 Man. «fc By. K. B. 249 ; 7 L. J. O. 8. K. B. 201 ; 
109 E. K. 128. 

AmiolaHonn : — Mentd. Doe d. IHoorc r. Itamsden (183.3), 
^ • Dunter v. Cresawell (1860), 

19 L. J. y. Ji. 3.')?. 

1780. Circumstances not supporting pre- 

sumption.] — Where Issue is joined on non est 
Jactum some evidence must be given of the 
idcintity of the party executing the deed, which 
IS not to be i^resumed from its having been 
t;xecuted by a person in his name, in the presence 

witness, who was unacquainted 
with him. — M iddlcton v. Sandford (1814), 4 
Camp. 34, N. P. 

--^eld. Wldtdoek r. MiiHgravo (1833), 3 

Tyr 641 ; ln>den v. Hyde a843), 4 Q. H. G20. Mentd. 

AddiB(»ri V. (Jit)Bon (1847), 8 L. T. O. S. 407. 

1781. Release.] — If in an action of 
covenant for arrears of an annuity deft, plead a 
i*elease, lost by time & accident-, &, to induce the 
jury to presume a release, show that the annuity 

sevtinteen years, k. that pltf. 
had borrowed money of the grantor of the annuity, 
k regularly paid him interest, without setting off 
the annuity, the jury ought not to lind for deft., 
unless tlu*y ai*e satisfied that there is fair ground 
lor supposing tiiat, at sonio particular period 
during the sirventeen yeara, pltf. actually ox<-cuted 
a r(‘Iease of the annuity.-— Uioa v, ItoBEiiTS 
(1827), 3 C. & 1>. 4.3, U. I». 

1782. .] — .SKEFriNOTOX V. White- 

IIUHST, No. 1 773, ante. 

1783. Of counter part— Original In hand 

party.] — In an action for money 
had & received, deft., as an answer to the action, 
put m one part of a deed of covenant, executed 
by pltfs., whereby deft, covenanted to pay over 
all moneys received by him on account of pltfs., 
notice having been given to pltfs. to pmduce the 
countei part of this deinl : -Held : deft.’s having 
possession of pltf.’s part of the deed, was pre- 
sumptive (widencc that he had executed the 
counterpart , k this was (‘(jually a ground of non- 
suit whether the counterpart had been lost or not. 
— East India Co. v. Lewis (1828), 3 C. k P. 358. 

Fl.^limoiia:erd’ Co. v. llobortsou (1843), 

, 7 7 Marriage settlement.]— A suit was 

Instil uted for the appointment of new trustees 


of a marriage settlement. The settlement was 
lost, but the husband k wife swore directly to the 
circumstances under which it was executed, to the 
execution of it by them, k to the contents of 
it. The solr. who prepared the settlement was 
dead, but, in addition to the evidence of the 
husband & wife, there was the indirect testimony 
of several other parties to the same effect : — 
Held : there was sufficient evidence for the ct. to 
assume that the settlement in question was 
actually executed, k to the effect contended for. — 
Hall v. Dawson (1862), 7 L. T. 519. 

Presumptions generally.] — See Part III., Sect. 6, 
ayde. 

1785 . Evidence of identity — Of executing party 
— Necessity for.] — M iddleton v. Sandford, No. 
1780, ante. 

1786 . .] — In an action upon an 

instrument, the subscribing witness to which is 
dead or resides abroad, it is necessary besides 
proving the handwriting of the subscribing witness 
to give some evidence of the identity of the party 
who appears to have executed the instrument. — 
Whitelockk V. Musgrove (1833), 1 Cr. k M. 
511 ; 3 Tyr. 541 ; 2 L. J. Ex. 210 ; 149 E. R. 502. 
Annotatioiui : — Apld. Jones v. Jones (1841), 9 M. & W. 76. 

Distd. Greonshrekls v. Crawford (1842), 9 M. & W. 314 ; 

Hoden V. Kydo (1843), 4 Q. IL 620. Reid. Logan v. 

Allder (1833), 3 Tyr. 667. 

1787 . .] — Evidence must be 

given of identity of the obligor of a bond with the 
party sued thereon, where the subscribing witness 
proves that he never saw deft, before or after it 
was executed. — L ogan v. Allder (1833), 3 

Tyr. 557, n. 

AnnoUUion : — Consd. Hoden v. Hyde (1843), 4 Q. IL 026. 

1788 . Sufficiency of — Knowledge of 

party’s handwriting.] — In an action by indorsee 
against maker of a promissory note, deft, pleaded 
that he did not make the note, that he made it 
for the accommodation of pltf. There was an 
attesting witness to the note, who, on being called 
at the trial, staled that he saw the signature 
(Hugh Jones) to the not^i written by a party 
whose occupation k r(\sidence he described, but 
that he had had no communication with him since, 
k (Jiat this was a common name in the neighbour- 
hood where the note was made : — Held : there 
was no evidence to go to the jury of the identity 
of deft, with (ho maker of the note, k the second 
plea could not bo called in aid for that purpose. — 
Jones v. Jones (1841), 9 M. A W. 75 ; 11 L. J. Ex. 
265 ; 152 E. R. 33. 

Anmdatwns . —Conad. Hodun v. Hyde (1843), 4 Q. IL 620. 

Reid. Humber v. llobertH (1849), 7 C. IL 861 ; Stebbing 

r. Spicer (1849), 8 C. B. 827. 

1789 . .] — In an action by 

indorsee against acceptor of a bill of exchange, it 
appeared that the bill was direcGkl to “ Charles 
Banner Crawford, East India House,” k accepted 
“ O. B. Crawford.” It was proved that this 


nmgi»trttte*8 rertincate of nekmnv 
lodgment endorHod, without tho cor- 
tIHoate of registry. —Jom.iN r. Johnson 
(1814), 2 Kerr, 641.™ CAN. 


f. — — H here memorial conHii- 
titles sole rri(i<*Nce.)~-\VJicro there was 
no other proof of the execution of a 
eonyeyamro. wdileh constituted a link 
In the chain of title, than a memorial 
purporting to he executed by the 
grant<H) in such conveyance, the ct. 
refused to force the title upon a pur* 
(1868), 16 


t. J>.ijdene€ of identity — Subscribe 
t nq untness^—l^etnimption. J — In an 
action by the assign w (of a bond), 
pr^f of tho obligor's handwriting is 
sufflelent, without calling tho sub* 
acrlblng witness.— T aylor r. Buhpke 


(1801), 6 All, 191.~-CAN. 

a. peed executed in foreign 
eounlry — Proved by subscribing wit- 
ness.) ~~A deed exeentod in a foreign 
country may be proved by the subscrib- 
ing witness. — C rockford v. Equitable 
Inhuraxck Co. (1863), 6 All. 651.— 
CAN. 

i** tLiill of sale — Affidavit of bona 
c*m proof. 1 — Where an 
affidavit of bona Jides to a bill of sale 
states that the sale was not made for 
the purpose of holding or enabling the 
bargainee to hold tho goods men- 
tioned therein against tho creditors of 
the bargainor, while the form given 
in the statute uses the words “ against 
any creditors of tho bargainor,” such 
violation docs not avoid the bill of sale 
as against execution creditors, the two 


expressions being substantially the 
same. Tho aflldavit is required to be 
made by a witness to the execution of 
the bill of sale, but as attestation is not 
essential to tho validity of tho instru- 
ment its execution can be proved by 
any competent witness. — Emerson r. 
Bannerman (1891), 19 S. C. H. 1.— 
CAN. 

c. Sufficiency of proof of 

execution.] — To prove the execution of 
a bill of sale executed in their favour 
by pltf.’s father, defts. called a Cazi, 
who deposed that tho vendor came 
before him, accompanied by witnesses, 
& acknowledged the execution of the 
deed, w'hich was then registered : — 
Held : the proof of execution wras 
sufiloieut. Direct evidence of the 
handwriting of tho executant was not 
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signature was the handwriting of a gentleman of 
that name, formerly a clerk in the East India 
House who had left it live years ago : — Held : 
this was sufficient evidence of the identity of 
deft, with the person whose handwriting was 
proved. — Greenshtelds v. Crawford (1842), 9 
M. & W. 314 ; 1 Dowl. N. S. 439 ; 11 L. J. Ex. 
372 ; G Jur. 303 ; 152 E. R. 133. 

AnnotiUions Rodon v. Ryde (1843), 4 Q. B. 626. 

Refd. Harabcr v. Roberts (184U), 7 C. B. 861. 

1790, .] — In an action 

against H. as accentor of a bill of exchange, it 
appeared that a H. had kept cash at the bank 
where the bill was made payable, & had drawn 
cheques which the cashier had paid. The cashier 
knew the party’s handwriting, by the cheques, ^ 
swore that the acceptance was in the same writing ; 
but he had not paid any cheque for some time, 
did not know the party personally, could not 
further identify liini with d(ifendant : — Held : a 
sufficient prinul facie case. — Roden v. Ryde (1843), 
4 Q. B. 026 ; 3 Gal. & Da v. 004 ; 12 L. J. Q. B. 
270 ; 1 L. T. O. r?. aio ; I J ur. uu'a ; i i'* ,j:j. iv. 
1034. 

Annotfitions : — Refd. Hanibcr r. Roberts (1849), 7 (\ B. 
861. Mentd. 1‘erreii v. Monmouth Ry. (1853), 1 C. L. R. 
168 ; Martin r. White (1910), 102 L. T. 23. 

1791. S. P. Sewell v, Evans (1843), 4 Q. B. 
020 ; ■ ■ ■ — 

E. R. 

Annotations ; — Refd. Ilamber v. Roberts (1849), 7 C. B. 861. 
Mentd. Perron r. Monmoutii Ry. (1853), 1 C. L. R. 168 : 
Martin v. WlOte (1910), 102 L. T. 23. 


8uB".se(T. 2.— Seaung. 

1792. Necessity for proof — Seal to board of 
guardians* certiBcate.J — A certificate of charge- 
ability was made under Poor Law Amendment 
Act, 1842 (c. 57), s. 17, &; purported to be “ given 
under the seal of the board of guardians ; the 
examinations stated it to be signed by the pre- 
.siding chairman, coimtersigned by the clerk of 
the board,” but said nothing of the S(‘aling. An 
order of removal was made, partly on this certificate 
the examinations. Aanong the grounds of 
appeal against the order was one to this effect : 
” That it does not appear by any legal evidence 
that the certificate of chargeability was signed & 
sealed as required by the statute in such case 
made & provided by the presiding chairman of 
the board of guardians of,” etc. The objection 
really relied on was, that the certificate did not 
appear to have been sealed with the seal of the 
board of guardians : — Held : this was a valid 
objection to the certificate. 

We ought to see that the seal so put is the seal 
of the board of guardians (Lord Denman, C.J.). — 
R. V, Earthinghoe (1844), 1 New Mag. Cas. 40; 


1 New Sess. Cas. 238 ; 3 L. T. O. S. 178 ; 8 J. P. 
490. 

Presumption in lieu of proof.]~Sfec Part 
III., Sect. 0, sub-sect. 10, ante. 

Bonds.] — Sec Bonds, Vol. VII., pp. 179, 180, 
Nos. 174, 175, 179. 

Corporation seal.] — See Corporations, Vol, 
XriL, p. 284, No. 103 ; p. 289, No. 200. 

Deeds generally.] — Deeds, Vol. XVII., pp. 
202, 203, Nos. 130-130. 


Sub-sect. 3. — Delivery. 

See Deeds, pp. 204-207, Nos. 151-182; p. 209, 
No. 200; pp. 210, 211, Nos. 227-238. 

Bonds.] — See Bonds, Vol. VIl., p. 181, No. 
191. 


Sub-sect. 4. —Attestation. 
See Part V\, 


Sect. l.—PRIMARY EVIDENCE. 

Sub-sect. 1 . — Necessity for. 

A. Where Document Efisential to Party's Case. 

{a) In (rcneral. 

1793. Document must be put In evidence — 
Sequestration order.] — Anon. (1719), 10 Mod. R(q<. 
432. 

1794. Declaration by deceased person.] - 

R. V. Trowter (1722), 12 Vin. Abr. 119. 

Dying declaration.] —*SV;c Criminal 

Law, Vol. XV., p. 804, Nos. 8710-8712. 

1795. Order of Sessions —Showing discharge 

under Insolvent Act.] — To prove that pltf. was 
discharged under an insolvent Act after the cause 
of action acfTued <te before action brought, it is 
not enough to give in evidimce a parol acknow- 
ledgment by him ; but tlie clerk of the peace sliould 
bo called, & thti order of sessions produced to show 
the regularity of the discharge.— Si’Crr v. (vTarb 
( 1812), 3 Camp. 230. 

Annotation : — Refd. A.-G. r. I’cmbertoii (1824), M‘Clo. 034. 

1796. Bankrupt charged with concealing 

effects— All effects registered In book.]— On an 
indictment against bkpt. for concealing his effects, 
if the evidence is that bkpt. on his last examination 
stated that a book given in by him contained an 
account of all his effects, it is incumbent on 
prosecutor to produce the book, or liccount for it, 
that it may be seen whether that book mentions 
the property or not. — R. v. Evani (1825), 1 
Mood. C. C. 70. 

Annoiation : — ^Mentd. Courtlvron v. MeunJer (1851), 6 

Exch. 74. 


necessary. — Neel Kanto Pandit v. 
JUOGOBUNDOO Ghose (1874), 12 B. L. 
R. App. 18.— IND. 

d. Duplicate original — Authenti- 
cated bu registrar's certificate ,] — The 
production of the registered duplicate 
original of an instrument with the 
registrar’s certifleate endorsed thereon 
is, primd facie evidence of the due 
execution thereof, notwithstanding the 
foot that material alterations appear 
on the face of the instrument, aU 
questions as to these alterations being 
however still left open. — Oreystock 
V. Barnhart (1899), 19 C. L. T. 381 ; 
26 A. R. 545.— CAN. 

e. Mortgage — Certificait of jus- 
tice .] — A mtge. to deft, which was 
prior to the deed to i>ltf. in point of 


registry, was insufllciontly proved 
where the only proof of execution was 
the certlricate of a justice of the peace 
prescribed for acknowledgment of 
release of dower. — BuRiniELL v. Bide- 
LOW (1904), 40 N. S. R. 493.— CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

f. Necessity for proof — Effect of 
sealing.] — Monarch Lumber Co. v. 
Garrison (1911), 18 W. L. K. 686.— 

CAN. 

g. Kinds of seal.] — The seal of a 
CO. consisted of an adhesive paper label 
in which the name & address of a co. 
was printed & inscribed : — Held : the 
seal was a zood seal within Companies 
Act, 8. 67, although it was not engr&'Ved 
in the ordinary sense of the word. — 


Hoe u. Lee (1903), 3 S. R. N. S. W. 30. 

-A US. 

h. .] — Some of the parties 

executing a deed were corporate 
bodies, & the witnessing clause was 
expressed. “ In witness whereof, the 
parties have hereunto sot their hands 
& seals," & the seals were all simple 
wafer seals : — Held : sulflcient, in the 
absence of evidence showing those not 
to be the proper corporate soals. — 
ONTARIO Halt Co. v. Mekchanth’ Salt 
Co. (1871), 18 Gr. 551.™ CAN. 

k. Protest without seal.] — A pro 
test without seal Is admissible as evi- 
dence of the facts therein contained.-— 
Russell v. Crofton (1852), 1 C. P. 
428.— CAN. 
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Evidence. 


Sect, 4 . — Primary evidence: Stth-sect. 1, A, (a) 
ih ).] 

1797 . Contract — For sale of goods.] — If 

Irovf^r is brought, & the intended defence is, that 
deft, was the consignor of the goods, & had a right 
to 8toi> them in transitu^ & pltf., in anticipation of 
this, set up that ho bond fide bought the goods of 
such consignor before the stoppage in transitu. 
If it appear that that purchase by pltf. was by 
a written agrtfemcmt, such agreement must be 
produced ; if it is not, pltf. will not be allowed 
to give other evidence of his buying the goods. — 
Brain v. Harden (1S25), 2 C. & V. 52. 

1798 . Building contract.] — Where 

an action was brought by a builder for the amount 
of extra work done, there having been a written 
contract between the parties : — Held : pltf. 
ought to liave produc(‘d the written contract at 
the trial, in ord(jr that it might appear what was 
within the contract, & what not. — J ones v. 
Howell (1835), 4 Dowl. 17(5, Ex. Ch. 

1799. — — Not essential to opponent’s 

case.] -When pltf. proves his case without dis- 
cdosing the existeruic of a written contract, if 
deft. roli('8 upon it, he is bound to ])roduce it 
himself, although plif.’s witness, who was a party 
to the written contract, has wrongly stated that it 
was not reduced into writing. — M aonay v. Knight 
( 1840), 1 Man. G. 944; Hrinkwater, 13; 2 
Scott, N. K. C4 ; 4 Jur. 1088 ; 133 E. II. 015. 

1800. Although collateral to subject- 

matter of trial.]— On the trial of an action for 
work Ik labour, it api)ear(3d that the work was done 
during the iirogress of, but s(*parato from, some 
other work, w’hich iiltf. wivs doing under a written 
contract, &. which had been paid for : — Held : the 
written contract ought nevertheless to be j)ro- 
duced. -lloLHAKi) v. Stevens (1841), 5 Jur. 71. 

1801. Master & servant.] — It. v. 
Dodson (1898), 02 J. I». Jo. 729. 

.]- See, further. Criminal Law, 

Vol. XV., p. 028, Nos. 10,220, 10,230. 

“ Relating to land.] Sub-sect. 1, 

A. (5), 'post, 

1802. — — Ball bond — Recovery of costs of.]— - 

In an action by an attorney to recover tlui costs 
of executing a bail bond, Urj bond itself must be 
produced.— SwiNFOKD v, (Uieen (1822), 3 Stark. 
135, N. P. 

1803. Money bill.] — In an action by A. 

ugiiinst O. for money had received, pltf. proved 
that O. admitted having received a bill which 
was the pix^porty of A., &. i)aid it into his own 
banker’s : pltf. also xjix>posed to prove that O. 
had received credit with his banker for a bill 
similar in amount, & that there Wiis no corre- 

PART IV. SECT. 4. SUB-SECT. 1. — 

A. (a). 

1797 i. Document rnunt be pvt ip evi- 
dence — Contriict.]— A written contract 
can only bo proved by tl)o production 
of tbo writing It bcU ; & if the dooument 
Irt Inadiniasible from want of rcRlstm- 
tlon. no secondary evldonce of tho 
contract can bo received. A party’s 
admission as to tho contents of a 
document not made In tho pleadings, 
imt In a deposition, is secondary 
evidence, & cannot supply the place 
of tho documout itself.— S hkkh Iiiha- 
HiM e. Pahvata IlAHi (1871), 8 Horn. 

A.C. 163.- IND. 

1. Unless aoHsfaciory rensona 

for non-pr<]>duciion anoten.) — If an 
agroemout be declared on, i)Itf. must 
produce tho agreement or ^vo satis- 
factory ovldeuce for Its non-production. 

— Wiiaox V. Holmks (1870), 1 V. 11. 

(Law) r»3.— AUS. 


spending debit against O. in the banker’s book, nor 
any credit given to O. for any bill to the same 
amount : — Held : the proposed proof was not 
admissible, A.’s bill not being produced.- ‘ 

V. Owen (1834), 2 Ad. & El. 35 ; 4 Nev. & M. K. B. 
123 ; 4 L. J. K, B. 15 ; 111 E. B. 14. 

Anrwtation : — Befd. Peck v. North Stallordshiro Ry. (1860), 

r> .lur. N. S. 370. 

1804. Appointment of surveyor — Minute 

book recording appointment Inadmissible.] — (1) A 

minute book, Kept by the magistrates’ clerk, was 
offered in evidence, to show who had been appointed 
by the magistrates to be surveyors of the highways 
for the year 1812 : — Held : this evidence was not 
receivable without proof of a search for the original 
appointment, under the hands & seals of the 
magistrates. 

Qu. : whether a minute book would have been 
receivable as secondary evidence, if the original 
appointments had been lost. 

(2) A written resolution of a vestry meeting 
purported to allow to D. £50 : — Held : evidence 
was not admissible, to prove what was said by the 
persons who were at the meeting, with a view of 
showing what the £50 were allowed for. 

(3) A witness, who produced an examined copy 
of a record of a conviction at the assizes, stated 
that he examined it with the original record, in 
the custody of the clerk of assize, but that he 
thought the original record was written on paper, 
but was not sure. It was proved, by the son of 
tho clerk of assize, that all the records in his 
father’s custody were written on parchment ; 
but he had no recollection of this particular 
re(;ord ; — Held : the examined copy was receivable 
on evidence. 

(4) On the trial of an indictment for the non- 
repair of highways, entries in an ancient parish 
book, produced by the churchwarden from the 
parish chest, were offered in evidence, to show who 
were the surveyors of the highways in 1707 : — 
Held : the evidence was receivable. — R. v, Pem- 
BRiPGE (Inhabitants) (1841), Car. & M. 157. 

1305 . Extracts from accounts.] — In an 

action for stallage in a market, pltf. put in three 
entire ministei*s’ accounts, those three being part 
only of a long scries, So the object being to show 
by a very short entry in each of them tliat rent 
had been paid for the toll of thti market. Extracts 
from the remainder of the series, confined to that 
short extract, were then tendered in evidence, <te, 
aftc^r objection, i*efu8ed by the judge. A witness 
was then asked whether ho had examined the 
whole series of ministers’ accounts, & whether he 
found a similar entry in each of them ; & that 
evidence was received : — Held : the same objection 
applied to that evidence as to the extracts, So, 

signature. Special authority in that 
behalf cannot be proved by secondary 
evidence of tho contents of a letter the 
noil -production of which is not satis- 
factorily accounted for. — D inomoyi 
Debt v. Roy Luchmiput Sixqh (1879), 
L. R. 7 Ind. App. 8. — IND. 

psit for 

nse & occupation, if it appear, on the 
cross-examination of pltf. s. witnesses, 
that the agreement on which the action 
is brought, although originally made & 
entered into by parol, was afterwards 
reduced into writing, & signed by pltf. 
that agreement must be produced, or 
proper ground laid to admit secondary 
evidence of it. — Thunder v. Warren 
(1845), 8 I. L. It. 181.~IR. 

p, Separate connta on one 

agreement — Corresponding documenl .\ — 
Idtf. declared In assumpsit on two 
counts, each on an agreement, to 
deliver timber. Deft, pleaded non- 


m. — — -.J — The basis of a 

eburgo being false pretence, & that 
false pretence being contained In a 
written document, unless a foundation 
be laid by secondary evidence to make 
out a prLtnd fade case, the documout 
Itself must be produced . — lie John- 
ston (1907). 13 D. C. It. 209.— CAN. 

n. ,] — (1) It is a car- 

dinal rule of evidence, not one of techni- 
cality, but of substance, which it Is 
dangerous to depart from, that whore 
written documents exist they shall be 
produced as being the best evidence 
of their own contents. 

(2) An acknowledgment of the debt 
sued for had not been signed by an 
agent of deft, generally or specially 
authorised in that behalf within Act IX. 
of 1871, 8. 20. Whatever general 
aiithorlty such agent may once have 
had from deft., it had ceased within 
the knowledge of pltf. at tho time of 
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aenibley neither were receivable. — L ockwood v. 
Wood (1848), 10 L. T. O. S. 621. 

1806. Parol evidence not admissible — 

Deed exercising power.] — Brace v. Bltck (1836), 

7 Sim. 019 ; 58 E. R. 975. 

1807. Portable notice — In carrier’s 

office.] — In trover against a carrier, where the 
question was whether the goods wore rightfully 
detained by deft, in satisfaction of a general 
lien: — Held: (1) parol evidence could not be 
given of the contents of a portable notice, hung 
up in deft.’s office, containing a statement that 
all goods carried by deft, were to be subject to 
such general lien, but that the notice itseli must 
be produced ; (2) evidence of bills delivered to 
pltf., containing a similar statement, could not be 
received without a notice to produce the bills. — 
Jones v, Tarleton (1842), 9 M. & W. 076 ; 1 
Dowl. N. S. 625 ; 11 L. J. Ex. 267 ; 6 Jur. 348. 

AnriotaiioTis : — Generally, Mentd. Kirohnei* v. Venus (1859), 

12 Moo. P. C. C. 361 ; Weeks v. Goode (1850), 6 C. B. N. S. 

367 ; Yuiiffinann v. Briesemann (1892), 67 L. T. 642. 

1808. Banker’s clearing book.] — 

The cashier of a bank, upon his examination as 
a witness, stated that he had ascertained from the 
clearing book, kept by him & in his own hand- 
writing, that a certain sum of mon^ was paid in 
notes of a particular description. The statement 
was founded solely on the witness’s knowledge 
of the book & of his own handwriting, &> not from 
any recollection of the fact deposed to ; & the 
book was not produced : — Held : under these 
chcumstanccs, the statement could not be received 
as evidence of the fact deposed to, though it 
might serve as a ground for further inquiry. — 
DUPUY v. Truman (1843), 2 Y. & C. Ch. Cas. 341; 
63 E. R. 150. 

1809. Series of accounts.] — Lock- 

wood V, Wood, No. 1805, ante, 

1810. Or absence accounted for.] — The 

party w ho claims to put the contents of a writing 
in evidence must produce it, or account for ite 
absence (Earle, O.J.). — K. v, Frankland (1863), 
I^. & Ca. 276 ; 1 New Rep. 375 ; 32 L. J. M. C. 
69 ; 7 L. T. 799 ; 27 .T. P. 260 ; 9 Jur. N. S. 388 ; 
11 W. R. 346, C. C. R. 

AnTuMions .—mentd. U. v. Webb (1893), 9 T. L. R. 199; 

Jeffrey v. Bamlord, [1921] 2 K. B, 351. 

asmimpsit to the whole declaration, & 
several other pleas to the first count, Ik. 
to that count a nolle prosequi was 
entered ’.--Held : It was sufficient at 
the trial for pltf. to produce one aKrec- 
inent correspond int? with that declared 
on in the second couut, & that it was 
not necessary for him to prove one 
corresponding with each count.— 

USBORNK V. (inOVKR (1856), 13 U. C. 11. 

164.— CAN. 

Where not identified.] — 

The bill stated a deed which was ad- 
mitted by answer. On a hearing on 
bill & answer, pltf. offered to read a 
deed corresponaing with that stated 
in the bill but which had not been 
identiflod with It : — Held : it could not 
be read. — Hughes v. Cowley (1843), 

5 I. Eq. H. 588.— IR. 

r. Where document directly in 

i«sue.] — The (iistlnctlon is, between 
the cases in which the contents of a 
deed or other written instrument come 
directly In issue, in wlilch cases the 
written Instrument must bo produced, 
or its non-production accounted for, & 
cases In which the question at issue is 
a collateral fact, growing out of or 
arising from, it may happen, the 
written Instrument, & which, though 
provoable by the instrument, may also 
be provoable by any other sumcient 
evidence. — Lawless v. Queale (1845). 

8 I. L. R, 382, 390.— IR. 

trial granted on 
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1811. Cross-examination.] — Mac- 

DONNELL V, EVANS, No. 1867, post. 

Secondary evidence.] — Sec Sect. 5, post. 


{b) Contracts relating to Land. 

1812. Document must be put in evidence — 
Tenancy agreement — Parol evidence inadmissible.] 

— (1) Parol evidence of the fact of a pauper’s 
having been tenant of premises in resp. parish, is 
admissible on the part of applt. parish, though he 
held under a written agreement not produced. 

(2) The contents of this written agreement, 
undoubtedly, could not be proved by parol ; &, 
therefore, it was properly held, in the cases which 
have been cited, that where such a written agree- 
ment was in existence, the terms of the tenancy, 
or the amount of the rent, could be proved only by 
the production of the agreement itself. But the 
rule of law does not go so far as to prevent the 
admission of parol evidence of the fact, that the 
relation of landlord & tenant existed between 
particular parties at a particular time, in a par- 
ticular parish (Bayley, .T.). — R. v. Holy Trinity, 
Kingston-upon-Hull (Inhabitants) (1827), 7 
B. & C. 611 ; 1 Man. & Ry. K. B. 444 ; 1 Man. & 
Ry. M. C. 146 ; 6 L. J. O. S. M. 0. 24 ; 108 E. R. 
851. 

Annotations As to (1) Apld. Strother v. Barr (1828), 6 
Bing. 136. Distd. li. V. Rawden (1828), 8 B. & C. 708 ; 
11. V. Merthyr Tidvll (1830), 1 B. & Afl. 29. Apld. Jonklna 
V. Hill (1854), 2 W. U. 268. Reid. Twyman v. Knowles 
(1853), 22 L. J. C. P. 143. 

1813. .] — Whore a party holds 

land under a written agreement, parol evidence 
cannot be received of the fact under whom he 
came into possession. — D oe r. Harvey (1832), 
8 Bing. 239 ; 1 Moo. & S. 374 ; 1 L. J. 0. P. 9 ; 131 
E. R. 393. 

.] — Upon the trial of an appeal, 

applt. having proved that the pauper occupied a 
tenement of i^lO per annum, & paid rent taxes for 
same, re8i)8., in order U) sliow that the pauper was 
not the sole tenant, attempted to prove by parol 
that the premises were let to the pauper & two 
other persons ; but the witness on cross-examina- 
tion having stated that the letting was by a 
written instioiment : — Held : it could be proved 

loBSor of pltf. produced Baiuo aft-er 
doft.'B case closed — field: Uio jury 
were justiffed in presuming a legal 
aHHlgnniont of the IcaHO under the 
eircumHtanccH.' — Dok d. Murphy v. 
Muijiolland (1831), 2 O. S. 115. — 
CAN. 

1814 ii. — — • — Where pltf. In 
ejectment proves no documentary or 
promissory title but relies upon the 
estoppel arising from his having let 
deft. Int/O posHossion of the land, & it 
appears in pltf.’s cose that deft, took 
possession under a written agreement, 
pltf. cannot recover without producing 
the agreement or giving secondary 
evidence of it after notice to produce.^ — 
Doe V. Blanche (1855), 3 All. 180. — 
CAN. 

1814 ill. — — .1 — In an action of 

use & occupation, pltf. proved by a 
witness the fact of the occupation by 
deft. On his cross-examination he 
admitted that thcrii was a written 
agreement in existence which pltf. did 
not produce : — ffeld : such instrument 
ought to have been given in evidence, 
& a declaration by deft, of bolding at 
a particular rent was inadmissible. — 
Lawless v. Quealr (1845), 8 I. L. H. 
382.— IR. 

1814 iv. — .j—Pltf. sought a 

renewal of a lease not In his possession. 
Deft. *8 answer denied his right to the 
renewal ** inasmuch as he is convinced, 
from documents in his possession, tn 


production.] — Where pltf. was non- 
suited in an action upon a bond which 
had been Hied as an exhibit at a 
previo\i.‘i trial, because he was unable 
to produce it, a new trial was grarit(5d 
on payment of costs, the bond having 
been afterwards found. — Muirhkap v. 
McDougall (1838), 5 O. S. 642.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1.— 
A. (b). 

1812 i. Document must he put in evi- 
dence — Tenuncy agreement — Varol evi- 
dence itiadmissible. j— Deft, held under 
a lease for lives renewable for ever : — 
Held : pltfs. could not give parol 
evidence that the lease was a renewal 
of a former lease executed pursuant 
to a covenant for perpetual renewal 
therein contained. — Moore v. Garde 
(1841), 2 Craw. & D. 261.— IR. 

1814 i. .] — A lessee of the 

(Yown verbally assigned his lease to 
B., who paid him for it & wont into 
possession, having received the original 
lease from A. A. afterwards died, &. 
his administrator brought ejectment 
against B.’s administrator. At the 
trial lessor of pltf. put in an exemplifi- 
cation of the original lease, & letters of 
administration. Deft, proved as above, 
& that after B.’e death the lease & 
other papers hod been taken out of 
B.’s trunk, & lessor of pltf. had since 
stated it was in his possession. The 
was not produced on notice, but 
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Sect. 4. — Primary evidence: Sub-sect, 1, A. (5) 

only by tlio production of that instrument. — 
B. V, Bawden (Ikhabitantb) (1828)» 8 B. & C. 
708 ; 3 Man. &. By. K. B. 420 ; 2 Man. & By. 
M. C5. 44 ; 7 L. J. O. S. M. C. 35 ; 108 E. B. 1205. 
Annoiaiion ; --CoilSd. Fielder v, Kay (1829), 6 332. 

1815. Action foi* damage to reversion.] 

— Qu, : whether in an action for an injury to the 
reversion, proof tliat tlie premises were devised 
to pltf,, <fe that an occupier holds as tenant U) 
pltf., the latter fact being established by oral 
evidence^ although the occupier holds under a 
written agreement, be sufTicient to show a reversion 
in pltf.— Strother v. Barr (1828), 5 Bing, 130 ; 
2 Moo. <fe B. 207 ; 0 L. J. O. S. C. P. 245 ; 130 
E. B. 1013. 

AnjuAalinns Fielder v. Kay (1829), 6 Bing. 332. 

Refd. Tvvynwin r. Knowltw (1853), 22 K. J. C. P. 143. 
Mentd. Young v. Hponcer (1829), 5 Man. & Ky. K. B. 47. 

1816. .J In ejectment, pltf.’s witness 

slating that the premises had been held by the 
anccst/or of d(jft., iindc^r a written agreement or 
lease i ~ Held : pltf. was bound to produce that 
agreement. —Fen N d. Thomab v, Griffith (1830), 
0 Bing. 533 ; 4 Moo. A: P. 209 ; 8 L. J. O. 8. G. P. 
218; 130E. B. 1380. 

Anrwtalion : — Be!d. Miignay v. Knight (1840), Drlrikwater, 
1.3. 

1817. — Notwithstanding acknowledg- 

ment of tenancy.] — The carriage of A. being on the 
premises of B., was seized by C. for rent duo by B. 
to his landlord, T). In an action of trover brought 
by A. against ()., a witness proved that B. had 
held tlie pr(‘mis(;s of 1). for mor(} than a year, 
but that he had a loa.s(^ of them Held : the 
h^ase must be produced tSc given in evidence, & 
B.’s acquiescence^ in the distress would not dis- 
pense with such proof. — Hhepherd v. (’afe 
(1833), 5 C. P. 418, N. P. 


,] — A pauper stated that he 

entered under a lease ; that he occupied for nine 
years under the lease, & then continued to occupy 
under a parol agreement : — Held : the lease ought 
to have been produced. — B. v. Ayrton (1844), 

2 L. T. O. S. 309 ; sub nom, B. r. Airton (In- 
habitants), 8 J. P. 487. 

1819. — ,] — On a contract between out- 
going & incoming tenant referring to the lease, 
the lease must be put in. — Tanner v. Washburne 
(1858), 1 F. & F. 330. 

1820. Agreement to purchase land.] — 

Upon a sale of houses by auction according to 
certain particulars & conditions of sale, one of 
which was for the delivery of an abstract of title 
within ten days, another for the payment of a 
deposit to the auctioneer, the purchaser of two 
houses paid a deposit, signed an agreement as 
purchaser, &> obtained a receipt from the auctioneer 
for the money paid as for a deposit on a sale by 
auction of the premises described in the particulars 
& conditions of sale. The abstract of title, not being 
delivered, the purchaser brought an action against 
the auctioneer for the recovery of the deposit : — 
Held : the production of the receipt <fc of the 
conditions of sale, without producing the written 
contract signed by the purchaser, was insufficient. 
— Curtis v. Created (1834), 1 Ad. & El. 107 ; 

3 Nev. A M. K. B. 449 ; 3 L. J. K. B. 120 ; 110 
E. B. 1170. 

1821. Although contents set forth in 

affidavits.] — Marshall v. Davies (1850), 10 

L. T. O. 8. 209 ; 14 Jur. 997. 


B. Where Document not Dssential to Party's Case, 
1822. General rule.]— -In an action of covenant 
upon a covenant to pay contained in a bill of sale. 


which ho will lion'after more por- 
ticiilurly rof(<r, that no Kuch loaso was 
oxeo\ite<l.” Deft, further stated that 
it. anpean^d by a tjortuln deed & 
Hchodule, which ho admitted to bo In 
bin iionHCHslon, t hat a lenae for a difl’erciit 
term & rent liad been oxeeutiHl ; A: 
that it was manifest from the Hchediilo 
tluit a renewal, if obtained, was 
fraudulent : JleUf : deft, bad re- 
ferml to the deed A: sebedule in sueb 
way as to make It part of Ills answer, 
& must prodiiee it.- Puklan r, 
IfAMll/voN (1840), 9 1. Eq. K. 204. — 
iH. 

1814 V. Parol cvidfuce in- 

sufficient. ]■ lS\vro oral testimony was. 
In tlm partieular eireumstanees, in* 
Htiflleient to jirove posHesHi»)n of land 
without any of the documentary 
evidence, leases, a^rt'ements, collection 
j>apers, etc., wbieli is the invariable 
et)noomitant of actual possession in 
this country. — T hakoou Dekn Tkwa- 
HF-E r. Ai,i IIoHHKiN Khan (1874), 13 
B. L, K. 427 ; 21 W. K. 340 ; L. K. 1 
Jml. App. 192.— IND, 

t. Right of leoj/.l — Tn'spass 

(j.c.f. Plea, liherum Icnnncntum, Ke- 
plU\tttlon, demise to deft, from pltf. 
from year to year. Kejoinder, that 
afU^r the demise It w'as conscnited & 
agreed that deft. A: his servants, etc., 
should have Iwive to pass & repose In 
At over the close. In which, etc. : — 
Held : to support this rejoinder, a 
written agreement at leaat, if not one 
under seal, should be proved. — 
Bhouqham V. Baij'OUR (1853), 3 C. P. 
297.— CAN. 

n. — , ] — To an action of 

trespass deft, pleaded, justifying under 
an alleged grant of a rlgtit of way. 
IMtf. replied excess, Ac proved that a 
gate on tlie property had been removed 
Ac torn down in the exercise of the 


alleged rigid of way. Pltf. A: deft, 
both claimed their adjoining Jots bj- 
eonveyanec from the same giant or, 
A: deft, relied on the fact that his deed, 
which comprised the grant of tlie right, 
of way over idtf.’s land, bad been 
registered long previously to the 
ngistry of pltf.’s deed, but no evidence 
was given as to the registry or the date 
t hereof Held : the certificate should 
have been tendered, Ar proved if ob- 
jeet('d to. — McCormack c. Dknnihon 
(1882), 3 K. A: G. 71.— CAN. 

b, Crown paieni.\ — In an 

action of dower, the pixidiiction of an 
abstract of the registries upon a lot, 
slmwing the granting by the Crown of 
a patent, is not snflieient evidence of 
the patent without the production of 
an exemplillcation. — K kkd r. ItANKS 
(1800), 10 C. P. 202.— CAN. 

0, ___ — - McPherson r. 

Edwards (1910), 14 W. L. K. 172.— 

CAN. 

d. — - — • Deed of bargain <f* sale- — 
Parol evidence in»ufficie7it.] — Dower. 
Idea, that the htisband exchanged 
other lands with one F. for the lands 
in question, & that the demandant 
elected to be endowed of such other 
lands. To prove this exchange, an 
ordinary deed of bargain & sale of the 
other lands was produced, executed 
by demandant's husband, for an ex* 
pressed consideration of £000. It was 
shown clearly by parol evidence that 
The transaction betw’een F. & the 
husband was in fact an exchange : — 
Held : such evidence could not avail. 
The exchange must bo proved in proper 
teclmical form, & by deed, Ac the 
demandant was therefore entitled to 
succeed. — T owsi.ey t?. Smith (1855), 
12 U. C. R. 566.— CAN. 

DeMrueiion of inorigagt 


deed- InadviissibilUy of secendury evi- 
dence.] — In a suit to redeem a mtge. 
it was proved that intgees. & their 
assignee had fraudulently destroyed 
tlie deed by whieli the property was 
mortgaged : — Held : mtgees. could niit 
I o permitted to prove t he contents of 
the deed or the amount of mtge.- 
debt by secondary evidence. — B hfk 
Abdttlijv. r. Bhfk Muhammad (1804), 
1 Bom. 177.— IND. 

f. — — Letter in proof of alleged 
deed of conveyance,] — In ojeetment, the 
point, in dispute was whether T. K., 
one of pltls., hud ever convtycd the 
land to one J. K., deceased, under 
whom deft:, derived title. Evidence 
was given of conversations in which 
T. K. had stated either that he had 
given a deed to J. K., or that the title 
was vested in J. K., & a letter from 
T. K. was also produced referring to 
such a deed, hut no strictly legal evi- 
dence was given of the contents of such 
deed : — Held : such evidence, in the 
circumstances, was admissible on the 
part of detts. as primary evidence, & 
notice to pltfs. to produce such deed 
was unnecessary' — KooEits v C.’ard 
(1858), 7 C. P. 89.— CAN. 

g. • — — • Memorial of deed of 
aj}pointment.} — Re Ponton Ac 8wan- 
8TON (1889), !6 O. K. 669.— CAN. 

h. Attested copy — Memorial,] 

— When a deed is proved to have been 
executed, the original memorial need 
not be produced, an attested copy 
will do. But if the title deed be not 
before the ct., it cannot be proved by 
the memorial. — Jack v. Ejector 
(rtrea 1819), Kowe, 726.- IR. 


PART IV. SECT. 4, SUB-SECT. 1.— B. 

1822 i. Oeneral rule ,] — An exor. sued 
for money received for his testator on 
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where the bill of sale assigned by way of mtge. 
certain property, fixtures, tools, etc., as per 
schedule, the schedule being separate & distinct 
from the deed, & not indorsed upon it : — Held : 
it was sufficient for pltf . to produce the bill of sale 
itself, & he was not bound to produce the schedule 
also. 

The deed contains a distinct covenant to pay, 
having reference to no consideration, but the debt 
previously due. This covenant itself is entire, 
distinct, & independent ; one to which effect 
may be given without reference to any other part 
of the indenture. What pltf. is bound to produce 
must depend upon this, upon what part of the 
deed the action is brought. There is nothing in 
any of the authorities cited to lead to the con- 
clusion that, where an action is brought on a 
mere covenant to pay money, the party bringing 
the action is required to produce documents 
altogether unnecessary to the support of his case, 
&; merely referred to as something collateral 
in some other part of the indenture in which the 
covenant to pay is contained (Wilde, C.J.). — 
13ATNES V. Heath (1847), 3 C. H. 938 ; 16 L. ,T. 
V. P. 117 ; 11 Jur. 185 ; 136 E. R. 376 ; sub 7iom, 
Davies v . Heath, 8 L. T. O. 8. 390. 

1823. Document need not be put in evidence — 
Sufficiency of other evidence — Verbal demand— 
Prior to action for trover.] — If a verbal demand & 
a demand in writing are made at the same time, 
for the purpose of bringing an action of trover, 
& the one has no reference to the other, evidence 
of the verbal demand is sufficient without the 
production of the writing. 

If they [the two demands] were concurrent & 
independent, I do not see how adding the latter 
could supersede the former, or vary the mode of 
proving it (Loud PIllenborougii, C.J.). — Smith 
r. Young (1808), 1 Camp. 439, N. P. 

Annoiaiions : — Mentd. Feathorstouliaugh v. Jolmstou (1818), 

8 Taunt. 237 ; Cattorall v. Kenyon (1812), G Jur. 607. 

1824. Sheriff’s warrant — To prove 

privity between sheriff & bailiff.] — In order to 
(charge the sheriff with the act of the bailiff for 
extortion it is not sufficient to produce a copy 
of the precept with the bailiff’s name indorsed 
thereon, although the sheriff has returned Cep I 
corpus ; pltf. in such a case must either produce 
tlie warrant or prove some recognition of the 
act of the bailiff by the sheriff. 

Hut it is not essential in such case to produce 
the wari’ant, the privity between the sheriff 
<& the bailiff may be proved,-' by showing that upon 
the arrest a bail bond was executed delivered 
to the bailiff who returned it to the sheriff, upon 
which the latter made his return of Cepi corpus. — 
Martin v . Bell (1816), 1 Stark. 413, N. P. ; 
subsequent proceedmgs (1817), 6 M. 8. 220. 
Annotation : — Refd. Tapllu v. Atty (1825), 3 Bin^. ICl. 

1825. Admission by other party.] — 

Tl’o a declaration in assumpsit on a cheque, deft, 
pleaded that it was given for money won at an 
unlawful game at dice. Issue thereon. Deft, 
did not give notice to pioducc the cheque ; 

• — Held : on this issue l)ltf. was not bound to 
juoduce the cheque, either as part of his own case, 

a note payable to him. The maker 
Kvvore tliat he hart pairt rteft., who 
handert him tho note, which he Btill 
had, thouj^h with the name torn olt : — 

Held : not necessary to produce tho 
note. — V an Allen r. KarMERE (1867), 

11 U. C. K. 57«.— CAN. 

1822 11. .] — Bill was filed to cn- 

lorco a mechanic’s lien ajrainst deft., 
whose title to tho property in <iuestion 
was under a Bubleosc : — Held : pltf. 

J. — VOL. XXII. 


or, when called upon to do so at the trial as part 
of deft.’s evidence. 

Here, deft, admitted by his plea that he gave 
the cheque, &, therefore, pltf. was not bound to 
produce it as part of his own case (Lord Denman, 
C.J.). — Read v. Gamble (1835), 10 Ad. & El. 
597, n. ; 113 E. R. 227 ; »ub nom. Reed v. Gamble, 
5 Nev. & M. K. B. 433. 

Annotations : — Consd. Shearm v. Burnand (1839), 8 L. J. 
Q. B. 261. Refd. La^^Tenoo v. Clark (1845), 14 M. & W. 
250; Dwyer v. Collins (1852), 7 Kxch. 039. Mentd. 
Goodored v. Armour (1842), 0 Jur. 1062. 

1826. Oral evidence only.] — Pltf.’s 

case was proved by a written document, as well 
as by the examination of a witness, who was also 
examined in chief by defts., &, in the coui'se of 
such examination, referred to tho document. 
Pltf. relied upon the document before the Vice- 
Chancellor ; but, on appeal before the Lord 
Chancellor, rested his case upon the examination 
of the witness only ; — Held : it was competent 
for him to do so, & defts.’ objection to the reception 
of this evidence as secondary could only bo sup- 
ported by his producing the written document. — 
Ogle v. Morgan (1852), 1 De G. M. G. 359 ; 
42 E. R. 590, L. C. 

AniwUdions : — -Mentd. Blackwell v. Puuuruit (1852), 9 
Hare, 5,'>1 : Vaughan v. BooLli (1852), 16 Jur. 808; He 
Drax, Savilo v. Yeatmaii (1887), 57 L. T. 475 ; He UavcuH- 
worM), llavoiisworth r. Tiiirtale, [1905] 2 Cli. 1 ; He 
Shoffleld, Ryau v. Bristow (1911), 104 L. T. 412 ; He 
Jackson, Jackson t?. Hamilton, 11923] 2 Cli. 365. 

1827. Contract on agreement— Raco very in 

quantum meruit.] — In an action for work & labour, 
pltf. having proved the value of the work done, Ac 
closed his case, one of deft.’s witnesses swore that 
there was a memorandum in writing containing 
an estimate at which the work was t(j be per- 
formed, Ac produced a copy in pltf.’s Jiandwriting, 
unstamped, Ac not signed either by Jiiin or deft. : — ■ 
Held : i)ltf. was not thereby precluded from 
recovering on tho common counts, as it did nob 
appear wlietlier the original memorandum were 
in existence, Ac as deft, had given him no notice to 
produce it, or, at all events, the testimony sliould 
have come from one of fdtf.’s witnesses, on cross- 
examination.— 8tevens V. PlNNEY (1818), 8 

Taunt. 327 ; 2 Moore, 0. P. 349 ; 129 E. R. 409. 
Annotations Consd. Ficlflcr v. Hay (1829), 6 Biu;f. 332 ; 

Magriiay v. Kuitfbt (1810), 1 Man. 8c G. 941. Rsld. 
Strother v. Barr (1828), 5 Bins. 136. Msutd. it. v. Moto 
Watts (J854), 23 L. J. M. C. 56. 

1828. .] —In an action for work Ac 

labour, wlum pltf. has established a quantum 
meruit J if deft.’s witness i)rove the (existence of a 
written contract, Ac pltf. insist on deft.’s producing 
it, Ac it is not produced, pltf. must be called ; bub 
if pltf. does not require its production, tho case 
may proceed. — Damer v. Lang ton (1824), 1 
C. A 1\ 168, N. P. 

1829. Alleged by opponent to be in writing 

— Claim established without reference to writing.)— 

Where a party has made out At closed a 
facie case, in doing which it does not appear that 
there was any written agreement, tho other side 
cannot, when they go into their case, Ac show that 
there was a written agreement, throw upon tho 
first party the onus of producing that agreement. — 
R. V. Padstow (Inhabitants) (1832), 4 B. Ac Ad. 

jjrlvy in that rtoed : — Held : tho i)ltf. 
was not boiiiirt to jirortuc-o hucjIi rtoiM. — 
M’Cullaou r?. Wii><ON (1838), 1 Jebh 
& S. ]2l).~-IR. 

1822 iv. . j — Whoii an atfrooment is 

alloffort in a potition for specific por- 
tornianoo ol that agreement, it is not 
necessary n> put in issue tlie AvrJtten 
rtocumeats roliert on as evidence of it. — - 
Hick v. O’Connuh (1862), 12 1. Ch. It. 
424 ; 14 Ir. Jur. 109.— IR. 

P 


was not entitled to tJic jiroductlon of 
tlie sublease, as It was not necessary 
before docreo to establish his ease, - 
Bhvck V. McIntyre (1877), 7 P. it. 
134. - CAN. 

1822 Ui. .] -In an action for injury 

t.o a reversionary interest by obstruct- 
ing a right tif way, pitf.'s witncssscs 
proved on cross -examination that tlie 
right was reserved by deed, hut It was 
not proved that plft. was a party or a 
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Eviuencjs. 


Sect, i..— Primary evidence : Siib-scd. 1 , li. ; sub- 

208 ; 1 Nov. & M. K. B. 0 ; 1 Nov. & M. M. O. 1 ; 
2 L. J. M. C. 15 ; 110 E. K. 434. 

AnnotcUion : — Consd. Maffiiay v. Knight (1840), 1 Man. & G. 

94i. 

Ig 30 , j — Applis. against an 

order of removal called a witness to give parol 
evidence of a luring. On cross-examination, he 
stated that, at the time of the hiring, he & the 
servant went to the chief constable’s clerk, who, 
in their presence & by tlicir direction, entered the 
terms of the hiring in writing, but that neither 
I)ai*ty signed the entry. lie did not state whether 
or not tile w riting was read over to them ; — Held : 
this ^vas not sunicient proof of the contract having 
been put into writing t.o exclude parol evidence 
of the (enuH. — It. v . WuANGLE (Inhabitants) 
(18d5), 2 Ad. 4^6 El. 514 ; 1 Har. & W. 41 ; 4 
Nev. <to M. K. Ih 375 ; 2 Nev. & M. M. C. 548 ; 4 
L. ,1. M. C. 43 ; 111 E. K. 190. 

Junotalion p IReld. Trewott v. Ijainbcrt (18.‘ii>), 3 Jur. G2i). 

1831. — — .] — If, in an action for use 

& o(;cupation, deft, cannot show by the cross- 
examination of pltf.’s witnesse.s, that the premises 
are held under a written agreement, but it after- 
wards appear by the evidence of deft.’s witnesses 
that the premises are so held, jdtf. is not bound to 
put in the written agreement. — M arston v. 
Dean (1835), 7 C. <te I*. 13, N. l\ 

1832. — .J — In an action for use A. 

occupation it is not a gi'ound for setting aside 
a verdict for pltf. that pltf. did not produce a 
written agreement under which the prerruses were 
hold, if tlie evidence giv<?n by pltf. in support of 
his case did not disclose tlio existence of such an 
agreement.- Euy v. (Jiiapman (183G), 5 Dowl. 
235. 

1833. .]* -Wliere a witness, witJi- 

out being ask('d, speaks of a written agreement, 
but does not st/ite the contents, & they ai'c 
imniaUTial to the issue, the party who calls the 
witness is not bound to produce the document. — 
Mott v, Eelane (1838), 2 Jur. 592. 

1834. — ' — .] — Where a tenant was 

to hold land ac;cording to certain ndcs in writing 
under whicli a former ttmant held, but the length 
of bis term was agreed on orally : — Held : to show 
the expiration of the tenn it was not necessary to 
])roduee the rules. — Hey t’. MooimousE (1839), 

(i Hing. N, 0. 52 ; 8 Scott, 150 ; 9 L. J. U. P. 113 : 
133 E. 11. 20. 

Aniuifation :™Mentd. Nowtoii v. Hurltiud (1840), 1 Man. Sc G. 

044. 

1835. — .J — A witness, called to 

Xirove the terms of a verbal agreement for a lease, 
stated that he was in company with pltf. Sc deft, 
when it wits entered into, Sc referred to an entry 
which he made a few hours afterwards, to refresh 
his memory. This entry was made by him from 
a paper written in pencil by pltf., during the inter- 
view be! ween tlie parties, &. read by him to deft., as 
embodying the terms of their agreement. Deft. 
assented to it, but he neither signed nor was asked 
to sign it, nor was it sliown to him ; — Held : it 
\\a8 not noccssai y to produce this paper as con- 
stituting the real agreement. — 'TitEWiiiTT v. Eam* 
BKiiT (1839), 10 Ad. iV: El. 470 ; 3 Jur. 029 ; 113 
K. K. 178 ; sub nom. TuuwiirrT i\ liAMUEUT, 

3 Per. iSi Hav. 070. 

1836. — — - Document unstamped.] — 

After pltf. has pi'oved, by witnesses, a case of 
implied or oiad contract, he cannot be nonsuited 
by deft.’s producing an unstamped written instru- 
ment, purporting to contain tlio teTins of the 
contract. Fikeueh v. Kay (1829), 0 Bing. 332 ; 


4 C. & P. 01 ; 3 Moo. & P. 659 ; 8 L, J. O. S. C. P. 

05 ; 130 E. R. 1308. 

Annotation : — Befd. Crowtherr. Solomons (1848), 6 C. B. 758. 

1837. Accounts book — Count on account stated.] 
— On a settlement of accounts between pltf. & 
deft., both parties present, the clerk of the former 
made entries of the items in a book, & which were 
copied by the latter, into another book. Deft, 
did not, l3y any act, acknowledge pltf.’s book to 
be a correct statement of the items of the account, 
though he admitted the balance against him, 
as stated by pltf.’s clerk, to bo correct at the time, 
adding, that when he had done certain things for 
pltf., “ there would not bo much, if anything, 
between them” ; — Held: pltf.’s book was no 
primary evidence for pltf., so as to require its 
production, or its non-production to be accounted 
for, & the acknowledgement of deft, was evidence 
to supi>ort a count on an account stated. 

Notice having been given to deft, to produce 
his book, which he did not do, he can make no 
complaint that secondary evidence was received of 
the contents (PATi’ESON, J.). — Rigby v. Jefi?'ryh 
( 1839), 7 Dowl. 501 ; 1 Will. Woll. & H. 555. 


Sub-sect. 2. - Effect of Production of 
Document. 

1838. Production on notice — Not thereby evidence 
for party producing.] — Where notice has been 
given to produce books if the party calls for them 

in.spects ilK‘ra, it does not therefore make them 
evidence for tlie party whose books they are. — 
Sayer V. Kitchen (1794), 1 Esp. 207, N. P, 

1839. Whether evidence for party re- 

quiring production.] — If the opposite party calls 
for the other’s books, ho has not the option to use 
them or not, he thereby makes them evidence. — 
WiiAJtAJii V. Routledge (1805), 5 Esp. 235, N. P. 

1840. If document material to issue.] 

— (1) If a written agreement is not signed by deft., 
pltf. need not give it in evidence, though ho 
himself has signed it, & it regards the matter in 
issue ; (2) If the pllf.’s counsel calls on the other 
side to produce a paper & roads it ; he is bound to 
give it in evidence, if it is material to the issue ; 
but if it is not material, plf.’s counsel need not 
give it in (evidence, though required by the other 
side to do so. — WiusoN v. Bowie (1823), 1 C. & P. 
8, N. P. 

1841. .] — ^Wliore counsel, notice having 

been given to produce a letter, stated that fact, 
& calls for the letter in question, which is produced 

put in his hands, he is bound to put it in, 
though ho had not read it himself, when he declined 
to make use of it. — Smith v. Brown (1847), 9 
L. T. O. S. 394 ; 2 Cox, C. C. 278. 

1842. Must be proved by party calling for 

it.] — Where an agreement not under seal is pro- 
duced at the trial by one of the parties in pur- 
suance of an undertaking to produce it, the 
opposit/e paity, to make it evidence, must prove 
it in the same manner as if it had come from his 
own custody. — Wetherston v. Edgington (1809), 
2 Camp. 94. 

1843. Objection to non-production — Sub- 

sequent production by objecting party — Objection 
waived.] — If deft, produces a written instrument 
as part of liLs case, he thereby waives all objection 
on the ground of its non-production by pltf. — 
OiCEFORD t?. Mullings (1839), 8 L. J. Ex. 263. 

1844. - — - Refusal to produca document 
Reasons for refusal not to be set out.] ~ liAXToN 
V. Reynolds, No. 2190, post . 
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Admission of secondary evidence.] — 

See Sect. 6, sub-sect. 6, post. 

Examination of witnesses as to documents.] — 

Sec Sect. 7, post. 


Sect. 6.— secondary EVIDENCE. 

Sub-sect. 1. — In GfiNEitAX. 

1845. No degrees of secondary evidence.] — 

There are no degrees in secondary evidence ; 
therefore, where deft, has given notice to pitf. to 
produce a letter, of which he kept a copy, he may, 
if the letter is not produced, give parol evidence of 
its contents, is not bound to put in the copy ; 
but, if there had been a duplicate original, it 
might be otherwise. — ^Brown v. Woodman (1834), 
6 0. & P. 200, N. P. 

Annotaiicms : — Consd. Doe d. Gilbert r. Rokh (1810), 7 

M. Sc W. 102. Refd. Hall v. Ball (1811), 8 Man. & U. 242. 

1846. .] — (1) Where a deed is in the hands 

of an attorney, who holds it not merely as attorney 
but as a security for money owing to him from 
his client, & the attorney, being called, on a sub- 
poena duces tecum, refuses t/O produce the deed on 
the ground of his own lien, the party calling for the 
production of the deed is entitled to give secondary 
evidence of its contents. 

(2) There arc no degrees of secondary evidence ; 
but where a party is entitl<>d to give secondary 
evidence at all, ho may give any species of 
secondary evidence within his power. 

(3) Where on a former trial of the title to the 
same property, on an ejectment by the same 
lessors of pltf. against a different deft, a deed was 
given in evidence on the part of deft., & the 
limitations in it were stated in ct. by deft.’s 
counsel : — Held : a copy of the shorthand notes 
of that statement was not receivable in evidence 
on the part of the same lessors of pltf., in a second 
ejectment against another party. 

(4) An examined copy of the record of a line, 
levied with proclamations, is as good evidence of 
the tine us the chirograph itself certified by the 
officer. — D oe d. Gilbert v. Ross (1840), 7 M. Ac W. 
102 ; 8 Dowl. 380 ; 10 L, J, Ex. 201 ; 4 Jui‘. 
321 ; 151 E. R. 090. 

A.inotatioiis :—As io (1) Consd. Doo d. liOHConibc r. Clifford 

(1817), 2 Car. & Kir. 448 ; Newtou v. Chaplin (1850), 10 

C. B. 356. Reid. Hlbberd v. Knight (1848), 2 Kxch. 11 ; 

Hope V. Liddell (1855), 7 Dc G. M. G. 331, As to (2) 

Refd. Hall V. Ball (1841), 3 Man. & G. 242. 

1847. .] — (1) In trover for an expired lease, 

by lessor, the lease, or counterpart executed by 
the lessor, not being produced by deft., upon 
notice ; — Held : the lessor might give parol 
evidence of the contents without producing the 
counterpart executed by the lessee. 

f2) There are no degrees of secondary evidence. 
—Hall r. Ball (1841), 3 Man. & G. 242 ; 3 
Scx)tt, N. R. 577 ; 10 L. J. C. P. 285 ; 133 E. R. 
1133. 

Annotations : — As to (1) Refd. R. v. Hinckley Overseers 


(1863), 3 B. & S. 885. GencraUy, 
Sandford (1864), 3 H. & C. 330 ; 
11901] 1 Cii. 256. 


Meatd. Elworthy v. 
Knight V. Williams. 


1848. Admission by consent of party — Whether 
subsequent objection precluded.] — (1) Where a 
master, by his report, certifies a fact, & exceptions 
are taken to the report, it lies upon those who are 
to uphold the report, to produce tlic evidence of 
the fact. So if ho certifies the result of an account 
upon the allowance or disallowance of its items 
in dispute, & one of the ptirties excepts to the 
report, both as to the principle on which the 
account is taken, &> the evidence in support of the 
allowance or disallowance of the items, the parties 
in whoso favour the report is made, must produce 
the evidence on. the hearing of the exceptions. 

(2) Qu. : whether such consent to admit copies 
of such proceeding as before mentioned, precludes 
the party who consents from objecting that the 
originals are not evidence. — B ernal v. Donegal 
(Marquis) (1827), 1 Bli. N. S. 594 ; 4 E. R. 

H. L. 


Sub-sect, 2.— When Inadmissible. 

A . In General. 

1849. General rule.] — It is dangerous to sufTer 
any who by the law in pleading ought to show the 
deed itself to the ct., upon ttie general issue to 
prove in evidence to a jury by witnesses that there 
was such a deed, wliich they have heard roful ; 
or to prove it by a copy ; for the viciousiiess, 
rasures, or interlineations, or other imperfections 
in these cases, will not api)ear to the ct. ; or per- 
adventure the deed may be upon condition, 
limitation, with power of revocation, & by this 
way trutJi & justice, & the trutj reason of the 
common law would bo subverted. But y<it in 
great & notorious extremities, as by casualty of 
fire, that all his evidences were burnt in his liouse, 
there, if that should appear to tlie judges, they may, 
in favour of him who has so great a loss by fire, 
suffer him upon the general issue to prove the deed 
in evidence to the jury by witnesses, that affliction 
be not added to affliction ; & if the jury find it-, 
although it be not showed fonii in evidence, it 
shall be good enough. But the copy of a record 
may be showed & given in evidence to tiio jury 
for records are of so high a nature, &- such credit 
in law, that they cannot bo proved by oilier miiaris 
tlian by themselves & no rasure or interlineations 
shall be intended in t-hem ; A, therefore, a copy 
of a record being testified to bo true, is permittiid 
to bo given in evidcuice ; but the sure way is, 
to exemiilify it under the great seal, or at the least 
under the seal of the ct. {per Cur.). — Leyfield’s 
Case (1011), 10 Co. Rep. 88 a ; 77 E. R. 1057. 
AnnAalums .—Refd. Stxickman «. Hampton (1636), Cro. 
Gar. 441 ; Fox v. Grundie (1072), Froom. K. B. 42 ; 
Whitfield V. Fauaset (1750), 1 Voh. Sen. 387 ; Saltern v. 
Mclhuish (1754), Amb. 247 ; Road v. Brookman (1789), 
3 Term Rep. 151 ; Argent v. Durrant (179U), 8 Tonu Rop. 


PART IV. SECT. 5. SUB-SECT. 1. 

k. General rule.] — The rule of 
law, that the evidence offered should 
be the best & that secondary evidence 
esaa be received only when the impos- 
sibility of producing the best has been 
established is enacted in the interest 
of the parties, & is not founded upon 
consideration of public policy. Sc the 
objection to such evidence may be 
considered to bo waived by the party 
interested In opposing it whtm it is 
not made at the time the evidence is 
offered. — GukiUN v. Fox (1898), Q. R. 
15 S. C. 199.— CAN. 

l. Admission wUfunU objection.] — 


When secondary evidence Is admitted 
without objection it may bo acted 
upon. — Canadian Bank of Com- 
MJiROic V. Bellamy (1915), 33 W, L. R. 
8 ; 9 W. W. R. 687 ; 25 D. L. R. 133 ; 
8 .Sask. L. H. 381.— CAN. 

m. Memorials of registered deeds.] 
— Memorials of registered deeds ar<i 
secondary evidence only, if produced 
6c proved, or if thirty years old without 
proof, coming from the registry ottlco. 
— Marvin v. Ualks (1857), 6 C. 1*. 
208.— CAN. 

n. Deed of bargain db sale — Copy 
of enrolmctU.y—A. copy of tlie eurof- 
mont of a deed of bargain Sc sale requir- 


ing enrolment is secondary evidence 
of the deed. — D kvonnhikk (Duke) v. 
Neill (1877), 2 L. R. Ir. 132.— IR. 

PART IV. SECT. 5, SUB-SECT. 2.™A. 

1S49 L General rule. ]— U ritil a party 
has exhausted all the means proscribed 
by law for com pel ling a witness to 
produce a document known t.o be with 
Iiim, Sc so long as tht'* oilginul is 
procurable, or its loss not satisfactorily 
accounted for, secondary evidence 
cannot l>e admitted. --M uiiamm ad 
VaLAD ARDlfL MULNA V. 1BK.U11M 
Valap Hasan (1866), 3 Bom. A. C. 
160,— IND. 
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Sect, 5 . — Secondary evidence: Sub-aed. 2, A. <& B.] 

403 ; Hill v. Marsden (1840), C M. & W. 718 ; Jcnkln u. 

Peace (1840), 0 M. & W. 722 ; Hodffson v. Warden (1844), 

13 M. & W. 22 ; Thamoa Haven l)ock & Ily. v, Bryiner 

(1830), 3 Exch. 696. Mentd. MUler v. Manwarln|r (1636), 

Cro. CJar. 397 ; Paramore v. Jolmson (1700), 1 Ld. llaym. 

666 ; GoodJiffht d. PofTc v. Harwood (1773), Lofft, 282 ; 

Master v. MUJer (1791). 4 Term llep. 320 ; Holton v. 

Carlisle (Hp.) (1793), 2 Hy. HI. 250 ; Unwin v. St. Quintin 

(1843), 11 M, & W'^, 277 ; Wells v. Doddirurton (1845). 

2 Coll. 73 ; Cooper V. Shepherd (1846), 3 C. H. 266. 

1860. Where documents may or ought to be 
produced.] — A settlement by being rated & paying 
rates cannot be proved by evidence of paying 
only, without the production of the rate or account- 
ing reasonably for Uie non-production of it, 
although the i)ayei‘ was both owner &. occupier of 
the estate for which he paid the rate. 

It is in every day’s experience to reject parol 
evidence of a writing whicli may Jk ought to bo 
produced (Grose, J.). — K. v. Coppull (In- 
habitants) (1801), 2 P^ast, 25 ; 102 E. K. 277. 
HiuuilaltWN Reid. H. v. LlanfocUily (1863), 2 E. (c H. 

940. Mentd. H. r. Staiilc Filzpalno (1842), 2 Q. H. 488. 

1861. — * Document filed in English court.] — 
A lettijr, which had been in the possession of deft., 
was fil(‘d in the Ct. of Ch. puisuant t-o an order of 
t hat ct. \ Held : secondary evidence of it was not 
admissible, it being in tlie power of cither i)arty 
upon a]>plication tx) tliat ct., to produce it. — 
Williams v, Munnings (1824), Jly. & M. 18, 

1862. - Although contents set forth In affi- 
davit.] -On int(‘rlocut/ory applications, which are 
n(3cessarily hoard upon affidavits, tlie ct. does not 
dispense with the rule that, on disputed points, 
tfie best evidene(‘ in the power of tlie parties miLst 
be given ; A, therefore, it is not sudiebint for 
a party to state, u{)on affidavit, the purport k 
e'dect of a document which he ha.s tlu; mearts of 
producing. — Stami's p. Hirmingiiam, Wolver- 
HAMrroN k Stour Vai.ley Ky. Vo. (1818), 7 
Hare, 251 ; (i8 E. 11. 103 ; on appeal, 2 Ph. 07.S, 
L. G. 

Amuttaliov^i : llayiicH v. IJayiioH (1861), 1 Drew. 

Sin. 426 ; Southall v. HritiHh Mutual Life Awsec. Soc. 

(1869), 38 L. J. Ch. 711. 

1863. Documents of doubtful character.] ~ 

{ 1 ) The ct. will presume, a subsecpient enlarged 
endowment in support of an appropriation by a 
lector, which has boon acted on for a very great 
length of time, although an insufficient endowment 
has been actually produced in evidence, appearing 
oil the face of it to be inadequate, to that required 
to be made by the terms of the condition of the 
original licence, where it is not shown by proof of 
some deficiency in any particular respect, that the 
vicarage is, in fact, incompetently endowed. 


(2) Extracts from documents, of doubtful 
character as evidence, cannot be received. The 
original must be produced, that the ct. may judge 
by inspection of the admissibility even of the 
document itself. 

(3) Depositions of a witness who states himself 
to have been interested in the event of the cause, 
but duly released, cannot be read in a ct. of 
equity withoilt producing the document which 
created the interest k the release, in order that 
the ct. may form their own judgment of them. — ■ 
WOLLEY V. Brownhill (1824), 13 Price, 500 ; 
M‘Cle. 317 ; 3 Eag. & Y. 1152 ; 147 E. II. 1001, 
Ex. Ch. 

Amiotations : — Qencrally, Mentd. Jesus Collegro v. Gibbs 

(1835), 1 Y. & C. Ex. 145 ; Tomlinson v. Swinnerton 

(1838), 2 Jur. 393 ; Esdaile v. Peacock (1869), John. 216. 

186i. In answer to interrogatories — Document 
not in possession of party interrogated — Not 
producable by him.]— In an action for libel an in- 
terrogatory was administered to B., deft., by A., 
I)ltf., as to tlio contents of a letter alleged by A. 
to have been written by B. to a third person. B. 
in answer swore she liad no recollection of the 
exact words in the said letter contained : — Held : 
(1) B. could not bo called on to answer further 
as to the contents of a document of which she 
swore she had no recollection ; (2) on principle 
B. ought not to be called on to give secondary 
evidence of a document as to which it was not 
proved that it was in her possession, or in that of 
any one w'hom she could compel to i)roduco it, 
but whicli might even hv, in the possession of A. 
himself. — Dalrymple v. Leslie (1881), 8 Q. B. D. 
5 ; 51 L. J. Q. B. 01 ; 45 L. T. 478 ; 30 W. R. 
105, 1). V. 

1855. Prosecution for larceny of cheque of 
prisoner not established.] -R. v. Baruis (IBOO), 
112 C. C. Vi. (Jas. 822. 


J). H rounds of Inudniissibiliip. 

1856. Original might be produced — Letter filed 
in court.]— Williams v. Munnings, No. 1851, ante. 

1857. Tenancy agreement.]— By 0 Geo. 4, 

0 . 57, 8. 2, a settlement by renting a tenement 
can only be ficquired where the same has been 
bond fide rented for a year at £10 a year : — Held : 
such a renting could only apj)ear by reference to 
the agniement with the landlord, & could not 
thendoro be proved by parol, whoi*e the contract 
was in writing, k might have been produced. — 
R. Merthyr Tidvil (Inhabitants) (1830), 1 
B. k Ad. 29 ; 8 L. J. O. S. M. C. 114 ; 109 E. R. 
098. 

1858. Deed in possession of third person — 


1849 ii. . } ~A copy of a documeii( 

oauruit bo adnilltod uh ovldencc, unlcHt 
tho abaonco of the oriifhial la propcrlj 
ae-oountod for. TJio mere fact of Mu 
latter being In another ct. 1 h not « 
Huffliclont roaBon. — H akiialpas Hun 
norAPHVA V. lNi>Hu Monkk Dicii] 
(1877), 1 C. L. U. 135.-- IND. 

1860 i. docufnenis tnaif or migJu 

to be prixiuced. J — Prisoner was accused 
of having set flro to his workshop, 
which was iiiHurod. The onlv prool 
against him was ids confession to Ihrct 
witnesses. The agent of the co. wat 
put in the box to prove the Insuraitot 
& produced a memorandum of tlu 
policy, the original policy having oftei 
the claim was paid been sent to tlu 
head office of the co. — Jiild : lu 
secondary proof of the contents of ai 
insurance policy will be allowed wher 
the orijfinal policy Itself, thougt 
deposited in another district, could 
liave been obtained. — ^II. e. Houhabs^ 
(1877), 3 Q. L. R. 339.— CAN. 


1850 ii. — — . ]• -As there was evidence 
that a oertlllcatc or report had been 
given by tho engineer In this case oral 
evidence of tlie contents of the cer- 
tificate or report was Inadmissible, — 
(^UEBKc^ City v. Qukuku Cknthal Ky. 
Co. (1884), 10 S. C. R. 363.— CAN. 

o. Duplicate of monthly staiemenL 
of uccoxtiU.] — In an action for the price 
o[ goods sold & dell^'red : — field : 
a duplicate copy of a montlUy state- 
inent of account was improperly 
received in evidence. — Hkck v. Andkr- 
BON (1913), 26 W. L, R. 144.— CAN. 

p. Copy of Crown patent — AVees- 
aity for jioiice of interUion to 

ITtf. in order to siic^;ood, had to prove 
the Issue of a patent from the Crown 
for tho laud in question. Ho produced 
wliat purported to be a copy of such 

£ atent, but ho had not glv'en notice of 
Is intention to use such copy : — Held : 
such copy could not be received in 
evldenoe. — M cPhkrson v. Edwards 
(1910), 14 W. L. R. 172.— CAN. 


PART IV. SECT. 5, SUB-SECT. 2.— B. 

q. Original might he produced — 
AgrtemexU for work db labour .] — - 
Assumpsit for work & labour. Idtf.’s 
witness swore that the work wa.s done 
upon a written agrc(»ment, which he 
had in ct., but refused to produce. 
He had not boon subpojiiacd ; — Held : 
ho was as much bound to produce tho 
writing as if in attendance under a 
subpoena duces tecum. iiem))le : if 
tho witness had been required by tho 
ct. to produce the agreement, & had 
still refused, this would not liave been 
sufficient to warrant tho reception of 
secondary evidence. — E arij):y e. Gra- 
ham (1852), 9 U. C. R. 438.— CAN. 

r. Bond.] — It was proved 

that deft, went Into possession as 
assignee of a person to whom pltf. had 
given a bond for a deed ; that he had 
received iiidulgence as to tho pay- 
ments required by the bond ; that he 
had expressly promised to go out of 
possession If such payments were not 
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No evidence of refusal to produce,] — Pltf. alleged as 
an excuse for not making profert of a deed, that 
it was “ in the possession of certain i>ersons, 
to wit J. & T., who before & at the time of the 
commencement of the suit, <Sc thence hitherto, 
have held & still hold the same by agreement 
theretofore in that behalf made between pltf. & 
deft. : — Held : this was not a sufficient excuse for 
the want of profert, as it liid not allege that the 
party who had possession of the deed had refused 
to produce it. — Hill v, Marsden (1840), 6 M. & W. 
718 ; 8 Dowl. 750 ; 9 L. J. Ex. 202 ; 4 Jur. 033 ; 
151 E. R. 002. 

1859. Detachable coffin plate.] — R. v. Edge 

(1842), Wills’ Circumstantial Evidence, 5th ed., 

p. 200. 

1860. Non-production of original not accounted 
for — Evidence of paying rates.] — R. v. Coppull 
(Inhabitants), No. 1850, afite, 

1861. Deed of settlement.] — To verify the 

abstract, a vendor produced an attested copy 
of a deed of settlement, dated 1752, together with 
a covenant of a third party to produce the original : 
— Held: (1) this was not a siifflchuit verilical ion 
of the abstract of the title ; (2) it was necessary 
to prove that the original could not be produced 
before the purchaser was bound to receive 
secondary evidence of its contents. — Turner p. 
Rawlinson (1835), 4 L. J. Ch. 109. 

1862. — — Notice of default.] — B. & C. became 
jointly & severally bound to A. as sureties for 1)., 
with a condition for t he bond to be void, if B. &- C., 
or either of them, should, witliin one calendar 
month next after notice giv(3ri to them of 14. ’s 
d(ifault, pay any balance tliat might be due from 
J). <o A., not exceeding a givcui sum. In debt 
by A. against exors. of B. the issue was, whether 
or not due notice of D.’s default had been given 
to deft. to C. i—Held : in order to prove notice 
to C., it was not enough to pioduce a duplicate, 
with proof that the notice had been stint by post, 
properly addressed, to 0., but A. was bound to 
produce thti t)riginal notice, or to account for 
its absence. — Robinson v. Brown (184(5), 3 
C. B. 754 ; H5 L. J. 0. B. 4(5 ; 8 J.. T. O. 8. 118 ; 
13(5 E. R. 302. 

A ion : -FoUd. Andrews r. Wirral R. C., [191C] I 

K. li. SO.i. 

1863. Piece of muslc.]—On tlie trial of an 

action for piracy of musical coiiyright, a piece 
of music having been shown U) a witntiss skilled 
in music, he was asked, for tht; purpose of iiroving 
that it was not first published in England, whether 
he had not seen printed copit^s of it for sale in a 
shop in Milan at a given date sixteen years before 
the trial: — Held: the question was irregular, as 
referring to the contents of a document not 
produced or accounted for. — Boosey v. Davidson 
(1849), 13 Q. B. 257; 18 L. J. Q. B. 174; 13 
L. T. O. S. 137 ; 13 Jur. 678 ; 116 E. R. 1261. 
Aniwtatiojis : — Reid. Oeralopulo v. Wieler (1851), 10 C. B. 

(ilio. Mentd. Boosey V. Purday (1849), 4 E.vch. 145; 

Ollendorff v. Black (1850), 20 L. J. Ch. 105 ; Buxton v. 

James (1851), 5 l)e G. it Sm. 80 ; Jefferys v. Boosey (1854), 

4 H. L. Cas 815. 

1864. Protest after collision — Contents 

pleaded without exhibiting original.] — The difficulty 


which I entertain as to the admission of this 10th 
article is one of a very different nature from that 
suggested by the counsel on either side. That 
article is in these words — “ That in the aforesaid 
report of the owners of The Unicorn to the 
said Jjords of the Board of Trade, tlie fact of 
The Unicorn’s green light having boon extinguished 
prior to the said collision was & is wholly sup- 
pressed, or at least not mentioned or adverted 
to.” How can I take any evidence of that, 
except by the production of the instrument itself ? 
It is pleading, in substance & effect, what are the 
contents of this instrument not produced ; 
because, if I plead that such a fact is not in a given 
instrument, the only proof that any ct. can 
legally receive, in the first instance, is the instru- 
ment itself. The reason, therefore, why I cannot 
admit this part as it stands is obvious. In order 
to render it admissible, the party who pleads it 
must annex a copy of the report, ‘‘ which lie 
contends does not contain such an averment, or 
he must show that ho has done his best to obtain 
it, & put himself in a situation to give parol 
(widence of its contents. As it stands now I 
cannot receive it^ With respect to the latter part, 
pleading, ” that in the t)rotest made on behalf 
of The Unicorn, dated Jan. 31, 1849, the 

aforesaid fact is also suppressed, or at least is not 
mentioned or advert (id to,” Dr. Harding argues 
that it would bci unnecessary, if tlui protest was 
biDught in ; while, if the protest is not brought 
in, 4fc the party for whom Dr. Harding appears 
has done his best to pro(iuro a copy, tluiu it will 
b(i properly pleadable. But the same obscirvation 
applies to this part of the cas(i as applies to tlui 
priiOiiding : it is pleading the contents of a writ ten 
instrument without exhibiting it, or showing 
the reason why it was not exhibited, [ fully 
admit tlui argument, that you hav<i a right to 
bring it in for the purpose of showing that any 
material fact was staked in the prcjtest , or showing 
that any important fact was omitted ; but tluiu 
the only mode of proving tliat is by the product ion 
of the instrument to which you refor. I must, 
therefore, reject tlie whole article (Dr. 
UURHINGTON). — TiiE RoB RoY (1849), 13 .Tur, 
756. 

1865. Indenture of apprenticeship -Poor 

law settlement.] — R.r. Ltnth watte (Inhabitants) 
(1849), 3 Nc^w Mag. Cas. M7 ; 13 L. T. O. S. 
116; 13 J. B. Jo. 297. 

1866. Written agreement —Copy produced 

admitted to be correct.] — By agreement the West 
lx)ndon Ry. was to cross tlui (Jreat Western Ry, 
on certain terms : the West London Co. demised 
tluiir railway, with ” all their rights, powers, & 
privileges in dilation therck) ” tD the North- 
Western Ry. Ck). In covenant against the last- 
mentioned CO. on the lease for not efficiently 
working the line: — Held: the agreement was 
admissible against defts. 

Semble : a copy of such agroenient, admitted 
to be a correct copy, is not admissible without 
accounting for the non-production of the original. 
— West IjOndon Ry. Co. v. London & North 
Western Ry. Co. (1851), 17 L. T. O. S. 31. 


made ; Sc that he was in default. 
This imnd was in deft.'s possession, & 
he had received notice to nroduco it : — 
Held: deft, could not dispute pltf.’s 
title, & the lK)nd not beinff produced, 
no secondary evidence was required 
of its contents. — D or d. Lou.vt v. 
Si.NfPBON (1352), 9 U. C. R. 544.— CAN. 

1. Mortgage .] — ^ In a suit 

by pltfs. to redeem lands allefired to 
have been mortgaered under an instru- 


ment in 1841, the document was not 
produced tin therefore secondary evi- 
dence was not receivable to prove the 
contents of the document. — -Tiiaji 
BERD f V . Tirumalatacpa Pillai (1907), 
I. L. li, 30 Mad. 386.— IND. 

t. Non-produrlion of original not 
accounted for — Bill of sale .] — -An alleged 
unsigned draft of a bill of sale said to 
have been executed by the parties in 
England, the original being, as stated. 


in tlio liands of dedt/s solr. in England, 
& no reasonable explanation of its 
non -production bcdiig offered,^ was 
properly rejected as evidence. — Evans 
V . Evans (1911), 19 W. L. li. 237 ; 
2 W. W. K. 795.— CAN. 

a. Copy not admitted in lower 
court — IV nether original admissihle on 
appeal.] — A. B. olalralng to register 
as a -CIO freeholder, was rejected by 
the ct. below, because he sought to 
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Evidence. 


Sect, &.—Secor^ary evidence : St/h-seci. 2,/?.; 

1867. Contents of letter — Parol evidence of.] 

witness cannot, upon cross-examination, 
even for the puri) 08 <; of discrediting him, be asked 
as to the conbmts of a writtcm paper which is 
neither produced nor its absence accounted for. 
Therefore, ^ where a witness was asked, ui>on 
cross-exaniination, a letter in his own Iiand- 
witing being eliown to him, “ Did you not write 
that letter in answer to a letter charging you with 
forgery ? ’’ : — //e/d : ilia question was inadmissible 
for any puiqwscr, inasmuch as it was an attempt 
to get at the contents of a written document which 
for anything that appeared might have been 
produced. — MacDonnell v. Evans (1852). 11 
C. B. 980 ; 21 L. J. C. P. 141 ; 18 L. T. O. 8. 
241 ; 10 J. P. 88 ; 10 Jur. 103 j 138 E. B. 742. 
Aniwfahfm:-~Exv\d. & Distd. Henman r. Lester (18G2) 

1868. Memorandum of contract.] ~~ On the 

trial of a petition of right, setting up an alleged 
contract on the pai*t of the Crown, the counsel for 
the Crown is not entitled to cross-examine the 
suppliant as to a copy of a memorandum signed 
by him, without giving proper evidence to account 
for the absence of the original ; A a search must 
be proved in the proper departrnont. — Heott v B 
(18t5]).2E. & E. te4. uiii;. jt . 


Sub-sect. 3.— When Admissible. 

A, In General, 

1869. General rule— Where original destroyed 

party.] —Lynch v. Clerke, 

No. 3549, post 

1870. Only after reasonable effort to obtain 

primary evidence.]— In an action for maliciously, 
& without probable caus(% chai‘ging pltf. with an 
assaidt before a magistrate, the magistrate proved 
that th(^ depositions taken before him were reduced 
into writing, A tliat ho delivered them at the ct. 
ol quarter H<‘ssions to the clerk of the peace or his 
deputy. Ihe clerk of the, pciaco sf ateci that a bill 

f'Ji' Ihu iissault wa« preferred, & 
that the grand jury rotiini ignoramus, & that it 
was usual III such case to throw away or destroy 
the depositions ; that lie had s(‘arclicd among his 
papers, A eould not lind them : -Held : parol 
evidence of their (ionUmts was admissible, & it 
was not necessary to call the deputy clerk of the 
peace Ui show that- the original dcqiositious were 
not ui lus possession, inasmuch as it was his dutv, 
if he had received them, to have didiverod them 
to his principal, A not being in bis custody, it was 
to be presumed that they were lo.st or destroyed 

8e^ndary evidence is not to be admitU^d untU 
a party has taken all reasonable pains to obtain 

^ t^on for that puimoso depends upon the nature 
of the instrumont. If the instrument bo of value, 
or of such a nature that the reasonable presumption 
18 , it 18 in existence, stricter evidence is 

required m order to show that it is destroyed or 
lost. If It be an instrument of no value, then the 
rea^nable presumption being, that it has been 
destroyed or lost, slight evidence only of its destruc- 


^ tlooimmnt which 
^ bo a copy, but was not 
compared with 
the original instrument, A also booauso 
tlmre was no, proof of any attempt to 
pTWuro the original Instrument: — 
* .1 4 ® original Instrument was 
not admissible In evidence on the 


tion or loss is required (Best, J.). — Freeman v, 
Ahicell (1824), 2 13. & C. 494 ; 1 0. A P. 135 ; 3 
Dow. A By. K. B. 669 ; 2 L, J. O. 8. K. B. 119 ; 

107 E. R. 467 ; subsequent proceedings^ 1 C. & P. 
326, N. P. 

AnnMatmm — Mentd. Wiftoe v. Bailey & Uoroford U. C., 
11915] 1 K. B. COO. 

1871. .] — (1) It was proved by a 

pauper, that he had been bound apprentice twenty - 
throe years ago to A. ; that indentures were 
signed & sealed, A that he served seven years, A 
tliat A. had the indentures ; that when the 
apprenticeship expired, the pauper asked A. for 
the indentures, A he said the parish officers had 
them : — Held : the declarations of A, who might 
have been called as a witness, were not admissible 
in evidence, A parol evidence of the contents was 
not admissible. 

There was not sufficient evidence to show that a 
hond fide A diligent search was made for the in- 
strument (Bayley, JT.). 

(2) In order to lot in parol evidence of the con- 
tents of a written instrument, it must be shown 
that reasonable diligence has been used, but 
without success, to produce that instrument. — 
B. V. Denio (Inhabitants) (1827), 7 B. A C. 620 ; 

1 Man. A By. K. B. 204 ; 1 Man. A By. M. C. 91 ; 

108 E. B. 854 ; siib nom., B. v, Bhodeoeidio 
(Inhabitants), 6 L. J. O. 8. M. C. 10. 

Animt(^iom .-—Consd. K. v. Kenilworth (1845), 7 Q. B. 642. 

Refd. H. V. SuUroii Hill (1852), 1 K. & B. 93. 

1872. On matters of account — Not provable by 
books.]— pEY'roN v. Green (1041), 1 Rep. Ch. 146 ; 
21 E. B. 533. 

1873. General testimony only.] — Though a 

witness cannot give evidence of the particular 
contents of written accounts, yet he may speak to 
the general balance without producing them. — 
Roberts v. Doxon (1791), Peake, 116, N. P. 

1874. On ground of public policy or convenience.] 
— When the directions which have been given by 
deft, to his agent cannot bo read on the ground 
of public policy, the agent may be asked whether 
he did not act under the djrection of deft. — 
Cooke v. Maxwell (1817), 2 Stark. 183, N. P. 

1875. J — In order to prove the acceptance 

of the stock by deft., evidence was adduced that T., 
A a person unknown to the clerk in the Bank, 
came there witli T. A made an entry of his accept- 
ance of the stock, A a witness was then called who 
proved that he had inspected the Bank books, A 
that the signature to the acceptance of the stock 
was in deft.’s handwriting : — Held : this evidence 
was admissible to pix>ve the acceptance of the stock 
by deft., A it was not necessary that the Bank 
books themselves should be produced, they not 
being removable on the ground of public conveni- 
ence.— Mortimer V, M‘Callan (1840), 6 M. A W. 
58 ; 9 L. J. Ex. 73 ; 4 .Tur. 172 ; 151 E. B. 320 ; 
subsequent proceedings, 7 M. A W. 20 ; nom, 
McCalt^n V, Mortimer (1842), 9 M. A W. 636. 
Ex. Ch. 

Consd, R. v. Malnwaring (1856), 7 Cox, C. C. 

Jr V- Beehive Spinning Co., 119141 1 

, Mentd. Thomas Fredricks (1847), 10 Q. B. 

(1856), 6 E. &■ B. 999; Be 
J- 217 ; Grissell v. Brlstowe 

(1868), L R. 3 C. P. 112; Langton v, Waite (1868), 

L. H. 0 Eq. 165 : Calder v. Dobell (1871), L. R. 6 C. P. 
486. 

1876. Document stolen.] — Deft, not denying an 


appeal. 

A D. 356 


Rc Beroi.v (1841). 2 Craw. 

IR. 


PART IV. SECT. 6, SUB-SECT. 3.— A. 

b. Non -production of original ac- 
counted for.] — By the law of evi- 
douce administered la England, which 


has been in a great measure, with 
respect to deeds, made the law of 
India, the first condition of the right 
to give secondary evidence of the 
contents of a document not product 
in ct. Ls the aecountlog for the non- 
produotlon of the original. — B bubank- 
8WAIU Debi V, Haiusaran Subma 
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imputation that he had instigated a servant to 
steal a lease material to the determination of 
pltf.’s cause, the ct. made absolute a rule for giving 
secondary evidence of its contents. — DoE d. 
1*KAR80N V, Hies (1831), 7 Bing. 721 ; 1) L. J. O. 8. 
< ;. r. 220 ; 131 E. li. 280. 

1877. Inscriptions on flags & banners.]— 11. v. 
Hunt (1820), 3 B. &; Aid. 500 ; 1 State Tr.^N. 8. 
171 ; 100 E. B. 768, C. C. B. 

Jnnotoiiofia : — Consd. K. v. Hloley (1843), 2 L, T. O. S. 287. 
Reid. H. V. Fursey (1833), 6 O. & P. 81 ; Jones a. Tarlelon 
(1842), 9 M. & W. 675 ; R. v. O’Counell (1844), 5 State 
Tr. N. S. 1 ; Roosey t\ Davidson (1849), 13 Q. B. 257 : 
H. V. Potcherinl (1855), 7 Cox, C. C. 79. Mentd. II. i\ 
Connop (1830), 2 Har. & W. 81 ; U. r. Frost (1839). 9 
C. & P, 129 ; 11. V. Vincent (1839), 3 State Tr. N. S. 1037 : 
K. V. Ridgeway (1843), 1 D. T. O, S. 622 : R. v. Cufley 
(1848), 7 State Tr. N. S. 467 ; R. r. Lacey (1848), 3 Cox, 
C. C. 517. 

1878. Secondary evidence of copies — Where 
original in court.] — (1) If tlie manuscript of a 
handbill, published by order of deft., bo given in 
evidence, a witness will bo allowed te prove that 
lie received a number of the printed copies of it 
from deft., without those copies being produced. 

(2) If by a private Act of Parliament certain 
( hurch trustees are to enter their proceedings in a 
book which is made evidence, by the same Act 
per‘sons aggrieved by the rates are to appeal to 
the trustees, appeals not required by the Act to 
be in writing, parol cvidcn<;e may be given that 
the parties did in fact appeal, but not of what the 
trustees did on those appeals, as that should be 
proved by the book. — B. v. Murphy (1837), 8 
C. & P, 297, N. P. 

.47i7W>/a/iV>7wj Mentd. R. v. Blako (1844), 6 Q. B. 126: 
R. V, U •Connell (1844), 5 State Tr. N. S. 1. 

1879. Fixed notice — Warning to trespassers.] — 

In an action for shooting a dog, brought against 
the owner of a plantation & his gamekeeper, it 
appeared that in the plantation in wliich the dog 
was shot there was lixed on a polo a board, on 
^diich was i)ainted, “ All dogs found trespassing 
in this plantation will be shot ” : — Held : a copy 
of that which was painted on the board might 
be given in evidence, without notice to produce 
the original board. — Bartholomew v, Stephens 
(1839), 8 C. & P. 728, N. P. 

188J. Posted on wall — Of foreign country.] 

— Pltf. & deft, agreed by cbaiterparty that pltf.’s 
ship should after discharging her outward cargo 
proceed to Galatz or Ibraila, as ordered at Con- 
stantinople by the charterer’s agents, & there 
receive a full cargo of wheat ; & being so loaded 
should therewith proceed to Cork, for orders to 
discharge at a saft* port in the United Kingdom, 
vfe deliver the same agi*eeable to bills of lading, ^ 
so end the voyage, restraints of princes rulers, 
the dangers of the seas, etc., during the said voyage, 
always mutually excepted. The vessel, after 
discharging her outward cargo, proceeded to (Con- 
stantinople ; & in consequence of ordtirs, there 

given by deft.’s agent, the master took the vessel 
to Ibraila. Before her arrival there, a proclama- 
tion had been promulgated by the Bussians, who 
had invaded Wallachia, prohibiting the exportation 
of wheat : — Held : a copy of a printed placard, 
with the name of the Bussian commander attached 
to it, & posted on the walls of Ibraila, was admis- 
sible as evidence of the prohibition. — Bruce v, 
Nicolopulo (1855). 11 Exch. 129 ; 3 C. B. B. 


775 ; 24 L. J. Ex. 321 ; 7 L. T. 803 ; 3 W. B. 
483 ; 156 E. B. 773. 

AnnoicUions : — Mentd. Valcute v. Gibbs (1859), 6 C. B. N. S. 

270 ; Barker v. M’Andrew (1865), 18 C. B. N. S. 759; 

Cohn V. Davidson (1877), 2 Q. B. D. 455; Tho Curroii 

l*ark (1890), 15 1’. D. 203. 

1881. — ^ - Notice in factory - Affix ed under 
statute.] — On Uic prosecution of the occupier of a 
factory for allowing a young person employed in 
the factory to remain in a room in which a manu- 
facturing process w^as being carried on during the 
time allowed for meals, contrary to Factory 
Workshop Act, 1901 (c. 22), s. 33, secondary 
evidence is admissible to prove tho c(jntents of 
tho notice specifying tlie times allowed in tln^ 
factory for meals, which notice has under sect. 32 
of above Act to be affixed in tho factery. although 
there has been no notice to produce tho original 
notice. — Owner v. Bee Hive Spinning (Jo., Ltd., 
[1914] 1 K. B. 105; 83 L. J. K. B. 282; 109 
L. T. 800 ; 78 J. P. 15 ; 30 T. L. B. 21 ; 12 
L. G. B. 421 ; 23 (^ux, C. C. 026, D. O. 

1882. Document handed to Judge at previous 
1 trial — Whereabouts not traceable — Presumed re- 
turned to party.] — Where, on tho second trifil of a 
cause, a witness stated that he had, on tlxe argu- 
ment for tlio new trial, handed a document to one 
of the h^ariKid judges, & had not since seen it, or 
been able to lind it, secondary evidence was 
received of its contents, without any search for 
it having been made at tho charnbeis of tlie 
learned judge ; the presumption being that his 
lordship returned it to the party who i>roducod it, 
—Deacon r. Fuller (1833), 0 C. & P. 74, N. P. 

1883. All efforts made to procure documents— 
Previous petition praying production— Refused. | — 
Primd facic^ it must be presumed that tlio books of 
a corpn., which existed before Municipal Corpora- 
tions A(;t, 1805 (c. 70), are in tho possession of tho 
new corpn. which succeed(‘d them under that 
Act ; but if it bo shown that tho old corpn., 
before their dissolution, deposited them with a 
banker, & that from his hands they passed into 
the master’s office of tho Ct. of Ch., this rebuts tho 
presumption. In an /iction brought by the new 
corpn., it appeared that deft, had presented a 
petition to the Vice-(4iancellor to allow tho pro- 
duction of these books on the pn^sent trial, which 
petition was opposed by tho present plifs., & dis- 
missed with costs : — Held : undtT these circum- 
stences deft, was entitled to give parol evidence 
of the contents of the books. 

In this case, deft, has done all that he can to 
obtain the books. I do not think it is for pltf. 
to go into the Ct. of Ch. to oi^poso the production 
of books, & then come to the assizes & oppose tho 
reception of secondary evidence because the books 
are not produced. 1 shall receive secondary 
evidence (Garney, B.). — Ludlow Cortn. v. 
Charlton (1840), 9 C. & F. 242, N. P. 

1884. Document withheld by competent autho- 
rity.] — The ct. will not allow a will in its custody 
te be taken out of its jurisdiction on any alleged 
necessity for the furtherance of justice. It must 
presume that other cts., when satisfied that the 
original document is withheld by a competent 
authority, will admit secondary cvidcance. — In the 
Goods of Manpiiedi (1858), 1 8w. & Tr. 135 ; 31 
L. T. O. S. 171 ; 0 W. B. 792 ; 104 E. B. 003. 


Moitra (1881), 1. L. R. 0 Calc. 720.— 

INO. 

c. Fixed notice — Trespass rates .] — • 
Upon the hearint? of a charge under 
Pounds Act, 1874, fl. 17, secondarj" 
evidence may be given of the trespass 
rates Sc charges painted or printea on 
the boanl fixed to the gate of the 


pound. — R. V. Duncan. Ex p. Griffin 
;1887), 13 V. L. U. 509.— AUS. 

d. All efforts made to procure 
documents .] — In order to render scoon- 
darj-- evidence of a private document 
admissible it is necessary to prove 
that all reasonable efforts have been 


made iirocure tho original, even 
whom tho person in possession is 
resident outside tlio jurisdiction of tho 
ct., unless there arc special clrourn* 
stances to sho%A' that such efforts would 
have boon useless. — B oon v. Vaughan 
& Co., Ltd. (1919), T. P. D. 77.— 
S. AF. 
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Evidence, 


Sect* p.-- Secondary evidence: Snh-seet. ?», A.j B. 

Documents withheld on ground of privilege.] — 

See Sub-sect. 3, I). (c(), post, 

B. AdniiHsions made as io Documents. 

1885. Admission admissible against party — 
Without producing document.] — If in conversa- 
tion the opposite party states the contents of a 
written jiaper, hLs declaration may be given in 
evidence, without producing the paper. 

They may c<^rt.ainly ask anything that either of 
pltfs. said (GiFi<oRn, ('.J.). — Skwell JiiiKTT v. 
Stubbs & IIancc ck (1824), 1 C, &; P. 73, N. P. 

1886. .] — (1) When issue is joined on 

the contents of a deed, pltf. may give in evidence 
an admission by d(*ft. of the contents of that deed, 
without producing the deed itself, or accounting 
for its non-iiroduction. 

(2) Wliat deft, or pltf. says, is evidence against 
himself, <‘V(^n though it relates to the contents of 
a deed ; tfe tlie party using such evidence need not 
account for the absences of the deed, nor, supposing 
that it is in the possession of the oth(‘r party, give 
notice to produce it. Sucli evidence is free from 
the objection which forms tbe foundation of tlie 
rule, whicli in gentiral excludcis secondary evidence 
of tlie cont(‘nts of wriUen instruments. — S lati'EHIK 
V. Po()Lb:y (1840), (1 M. k, W. (HK ; IT. & W. 18 ; 
10 L. J. Kx. 8 ; 4 Jur. 1038 ; ir>i K. K. 570. 
yiiinvlntiovs : — Js to (1) Apld. ii. r. BaHin>fHtoke (1851), 14 
Q. n. (111. Consd. i4iappoll v. Ilray (18(10), fi H. & N. 
3‘15 ; Hi'iiinaii r. LoHter (18(12), 12 CJ. 11. N. S. 77(1. Reid. 
Vala V. WhIttJiiMrtoii (1810), t'ur. & N. 4 84 : Doc d. 
(IrovoH r. (Jrovi'M (1847 ), 10 Q. H. 480 ; llldlcy r. IMyinouth 
(Jrindiiig & llaklng C.’o., Kii4rHl>rid«-c Flour Mill (’o. r. 
Same (1848), 2 Kxeli. 711 ; Toll v. Leo (1840), l.H Jur. 
(il l ; ITIteluird v. hagsliawc (1851), II C. 11. 450 ; Wliy- 
inaii r. GutJi (I85:i). 1 W. It. 57 3 ; 'rujipcr v. FoidkcH 
(1801), 7 Jur. N. S. 700 ; JIlll r, Nuttall (1804), 17 C. B. 
N. S. 202; Jiritlsh ^'lioiUHon-lIouHl on C'o. r. DnUhlt 
Insulated & llelHOy CahlcH, 11024] *2 cii. 100. Jh to 
(2) Apld. Howard r. Smith (1841), 3 Man. & (1. 254. 
Refd. lloil(uui V. Putlln (1848), 2 Fxch. 005 ; Boulter 
V. Beplow (1850), 0 C. B. 403 ; Murray r. (In-Kory (1850), 

5 Kxeh. 408; Darby r. Oustdev (1850), 1 H. & N. 1 ; 
SaiiderH V. Karncll (1858), 1 A: F. 350. (icnvnitlu. 
Mentd. stubbinirs r. Stokes (1845), 0 L. T. O. S. 123; 
Plumer r. Brisco (1847 ), 1 1 Q. B. 40; JIuk1u*h v. Clark 
(1851), 10 C. B. 005 ; Dorrett r. Meux (1854). 15 C. B. 142. j 

1887. .] — Examinations bedore two ' 

justices removing a pauper from parish B. to 
parish W. showinl that the pauper was a bastard 
born, before 1H34, in a third parisli, (', ; tliat his 
mother was at the time of his birtli settled in W. ; 
that before her conlinement the overseers of i\ 
told lier that she shoxild not stay there unless a 
certificate from jiarish W. was obtained ; that 
after this the oversei'r of W. took her to atllliate 
the child, & gave lier relief wliilst she remained in 
C. ; that parisli W. for six years support-ed the 
pauper in C. after the inotlnu’ had left C. On 
appeal against the order of removal, the sessions 
stopped the case, on the ground that the ex- 
aminations disclosed a prirnd facie birth settlement 


in C., & that no certificate from W. to C. was pro- 
duced, nor any evidence given that such certificate 
I was lost : — Held : the conduct of the overseers of 
W. was evidence of an admission by that parish 
t hat there existed such a certificate as was required 
to settle the pauper in W., for an admission of the 
effect of a written instrument by a party to a cause 
superseded the necessity of producing or account- 
ing for such instrument, equally whether the ad- 
mission was made in words, or was to be inferred 
from acts. — li. v. Basingstoke (Inhabitants) 
(1850), 14 Q. B. 611 ; 4 New Mag. Cas. 37 ; 4 
New Hess. Cas. 80 ; 19 L. J. M. C. 97 ; 14 L. T. O. S. 
372 ; 14 J. P. 75 ; 14 Jur. 246 ; 117 E. K. 237. 

1888. .] — A notice to determine an 

agreement may be received in evidence, though 
the agreement has not been j)ut in, where such 
notice has been acted on by both parties. — B. v, 
Annett (1858), 1 P. & P. 89. 

1889. .] — Where pltf., being ship’s 

husband, received at a general meeting authority 
from all the owners to repair & lengthen a ship, 

contracted in writing with a shipwright for the 
execution of this work, & deft, being one of the 
said owners, gave notices to pltf. three days aft(*r 
the date of the said contract & the beginning of 
the said work, that he would not bo liable for any 
expense so incurred, but the said work was never- 
theless completed, & deft., on being told the 
amount paid by pltf. for the work, did not object 
to the same nor inquire about the contract ; - - 
Held : it was a sufllcient admission by deft, that 
the amount paid was in accordance with tlaj 
contract, A plt f. need not i)roduce the contract. — 
Chappell v. Bray (1860), 7 H. A N. 145; 30 
L. J. Ex. 24 ; 3 L. T. 278 ; 9 W. B. 17 ; 158 
E. B. 60. 

Amiotaiion .* -R9fd. Hill v. Nuttall (1804), 17 C. B. N. ,S. 202. 

1890. What amounts to admission — Memoran- 

dum indorsed on copy of deed.] — The following 
memorandum signed by pltf., was indorsed upon 
the registered copy c^f a deed of settlerncmt pro- 
duced by deft. : “ We do hereby certify that the 
withiri-writbtn deed is the d(‘ed of settlement of 
the U. CO., A that, to tlie best of our knowledge, 
the particulars tlu*rein contairK^d are correctly 
set forth”; — Held: the copy was primary evi- 
dence against pltf, of tlie contents of the deed. — 
Boulter v. 1*kplow (1850), 9 C. B. 493 ; 19 

L. J. i). V. 190; 14 Jur. 218; 137 E. B. 984; 
sid) nom. Bolter r. Brooke, Bolter v. Peplow, 
14 E. T. O. H. 466. 

AniMtation : — Mentd. Doc d. WlilUy r. Carr (1850), IG Q. B. 

117. 

1891. — — Abstract of deed & verifying ailidavit 
— Used by party to support title — In previous pro- 
ceedings.] —(1 ) An abstract A aflldavit used by a 
party upon a i*eference before the master, to prove 
title in himself, are admissible evidence against 
liim in a subsequent action. 

(2) The nisi prius record, showing that the writ 
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1885 i. AdmissUma (ulmiHaihte ogainst 
partu — VVHfumt producing docurnent.y— 
A cony of an underdeaHO between deft. 
A hlB under-l-enant was jiroved in 
evidence upon notice griven to produce 
the origrliial : — Jleld : admissible, as 
o^inst the uinler-lenant, ho having: 
adiidtted It was a copy, A no objection 
haviiiK been taken to it at the trial. — 
OONNKIX V. l‘ewKK (1803), 13 C. P. 
01.— CAN. 

1886 U. .1— Pltf. sued deft. 

for the price of some fruit trt'cs, A the 
defonoe was that they had Ihh'ix pur* 
chased by deft., but received to sell, 
upon commission for pltf. Deft, hml 


ffiven notice to produce “ the several 
doeuments hereiunder speeilled A all 
other docunienf^, letters, etc., relating; 
to the matters In question in this 
piuse.” The schedule speelfli^ all 
letters, etc., A “ particularly certain 
orders griven by deft, to pltf. to forward 
the trees which deft, was to sell for 
the pltf. under the agrreement between 
them, A wlUch orders are dated in or 
about Mar. 1856 ”: — Held: sufficient 
to let In secondary evidence of a 
letter nTitten by deft, to pltf. In Mar., 
requlriiigr the trees to bo sent by a 
certain time. — L ksi.ik v. ]MumuaON 
(1 8(18). 10 U. C. H. 130.— CAN. 

1885 lii. .) — Defts. pleaded 

false swearing: by pltf. In his affidavit 


of loss in stating that he liad effected 
no additional insurance : — Held : the 
sworn claim of pltf. for loss .made upon 
a policy with another co. was admls- 
pible without producing the policy. — 
Hazard v. Canada Aoricultura l 
INSURVNCR Co. (1876), 39 U. C. U. 
419.— CAN. 

1885 iv. .1 — -The production, 

under a discovery order in an action 
by D. against J. A H., of a letter from 
J. to H., is an admission that .T. has 
written that letter, and the cl. will 
admit secondary evidence of its con- 
tents on failure to produce the original 
at the trial. — D algleish r. Israel 
(1909), T. H. 229.— S. AF. 
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of summons issued within six years of the accrual 
of the cause of action, is not conclusive evidence 
to prevent the operation of Stat. Limitations. 

(3) Where the writ of summons has been con- 
tinued by alias & pLuries, in order to prevent the 
operation of the statute, it is necessary for pltf. 
to show that the indorsement of a memorandum 
containing the day of the date & return of the first 
writ, required by 2 & 3 Will. 4, c. 39, s. 10, was 
made upon the last writ before the service thereof 
upon deft. examined copy of the roll con- 

taining such indorsements is not evidence of the 
fact ; neither Ls the w^rit itself. — Pritchard v, 
Baoshawe (1851), 11 C. B. 459 ; 2 L. M. & P. 
323 ; 20 L. J. C. P. 101 ; 17 L. T. O. 8. 199 ; 15 
Jur. 730 ; 138 E. R. 551. 

Annotations : — As to {1) Consd. Richards v. Monfan (18(>a), 

4 B. & S. 641 ; British Thomson- Houston Co. v. British 

Insulated & Helshy Cables, [1924] 2 Ch. 160. 

1892. May bo in words — Or Inferred from 

acts.] — R. V. Basingstoke (Inhabitants), No. 
1887, ante, 

1893. Notice to terminate agreement— 

Acted on by both parties.] — R. v, Annett, No. 1888, 
ante. 

Admissions generally, see Part III., Sect. 2, 
ante, 

C, Documents Abroad, 

1894. General rule — Application of Evidence 
Act, 1851 (c. 99).] — The above Act was intended 
to simplify the proof of foreign <fe colonial records, 
tNc did not abrogate the common law rule that 
appropriate secondary evidence may be given of 
documents of which primary evidence cannot be 
adduced. — llALKE'n^ v, Dudley (Earl), [1907] 
1 Ch. 590 ; 70 L. J. Ch. 330 ; 90 L. T. 539 ; 51 
Sol. Jo. 290. 

Annotatwns:- Mentd. Banflold r. Picard (1911), 55 Sol. Jo. 

019 ; ProcU;r v. Pugh, [1921] 2 Ch. 256. 

1895. Document deposited with foreign notary — 
Whether copy admissible.] — On A. & B. entering 
into an agreement in France, a copy of it was 
deposited by A. with a notary at l^aris. In an 
action against 1C on the agreement, evidence was 
given, that by the usage of France, a document 
deposited with a notary cannot be removed : - 
Held: the agreement was sufilciently proved, by 
production of a copy of the document so deposited, 
there being no satisfactory evidence of the fact, 
that two duplicate originals had been made.— - 
Alivon V, h'^TRNiVAL (1834), 1 Cr. M. R. 277 ; 4 
Tyr. 751 ; 3 L. J. Ex. 241 ; 149 E. R. 1084. 
Annoiaiions: — Distd. H. v. iJougluN (1845), 1 Car. & KJr. 

670. Reid. Boyle v. WiHCiuaii (1855), 10 Kxch. 047 ; 

In the Goods of 11 oil (1858), 1 .Sw. & Tr 166, n. Mentd. 

Irigate r. AuKtrian Idoyd’a (U). (1858), 6 W. R. 659 ; 

Re HeuderHoii, Nouvioii v. Freeniaii (1887), 35 (.Ui. 1). 

704 ; Didiehelm v. Loudon & WcHtrniiistor Bank, [1900] 

2 Ch. 15. 

1896. — — Charterparty.] — In Batavia, 

chart erparties w'ere entered into by the instrument 
being written in the book of a notary, he being a 
public officer, according to the Dutch Law, which 
prevailed in Batavia, & there signed by the parties. 
The notary made copies, which ho signed sealed, 
& which the principal officer of the Govt, of Java 
signed, upon proof of their being executed by the 
notary. Then one copy was delivered to each 
party. In the cts. of Java, in order to prove the 
charterparty, it was requisite to produce the 
notary’s book ; but this book was never allowed 
to be taken out of Java ; &, in Dutch Cts. out of 
Java, faith was given to the above copies, as to 
an original : — Held : in English Cts. such copies 


were not receivable, either as originals or os 
secondary evidence of the charterparty, at all 
events, not without proof that they were made at 
the time of entering into the original charterparty, 
& in the presence of the parties.— B row^n v. 
Thornton (1837), 0 Ad. & El. 185; 1 Nev. A: 
P. K. B. 339 ; Will. Woll. & Dav. 11 ; G L. J. K B. 
82 ; 1 .Tur. 198 ; 112 E. R. 70. 

1897. Power of attorney.] — Kilgour 

V. Owen (1889), 88 L. T. Jo. 7, N. P. 

1898. Will of person domiciled abroad — 

Grant of probate.] — The will of a British subject 
domiciled abroad at the time of his death had been 
proved in the French cts. &> deposib^d with a 
notary, who by the law of Franco was forbidden 
to allow it to be removed from his custody : — 
Held : probate might be granted of a copy of the 
original will properly proved, limited to such time 
as might elapse before the original itself should be 
brought in. — /?i the Goods of Lemme, [1892] P. 89 ; 
01 L. J. P. 123 ; 00 1.. T. 592. 

Annotidion : — FoUd. In the. Goods of Von Lliulon, [1890] P. 

148. 

1899. ^ .] — The will of a German 

subject domiciled in the kingdom of Wurtemburg 
at his death had been proved in Wurtemburg in 
accordance with the requinnnents of local law & 
deposited with a notary, who by the law of the 
country was forbidden to allow it to leave his 
custody. It contained a direction that during 
her lifetime the widow should have the unrestricttnl 
right of administration & usufruct of testator’s 
(‘.state without giving security, which according 
to the local law was equivalent to appointing her 
oxtrix., entitled lu‘r to collect the personal 
(‘staU? as though she were th(3 own(T tlu^reof. 
Part of the personal (\stato was in England : — 
Held : ])robat(.^ might bo granted to the widow of 
a copy of the original will properly jiroved, limited 
to such time as might elapse before the original 
will itself should be brought in. — In the Goods of 
Von Linden, [1890] P. 148 ; 05 L. J. P. 87 ; 44 

W. R. 448. 

Annotation -Refd. In the Goods of Growo (1922), 127 L. T. 

371. 

1900. Document filed in foreign court — India— 
Copies remitted to court In England — Inadmissible.] 

— An information was filed by the A.-(L imd(^r 
East India Oo. (Money) A(;t, 1793 (c. 52), s. 02, 
against an ollicer of the East India Co. for r(*ceivirig 
gifts in India. A mandamus was granted un(l<*r 
East India Company Act, 1773 (c. 03), s. 40, for 
Die examination of witness(3s in the Supreme Ct. 
in Madras. One of the witnesses tlH^rti gave in 
evidemic certain original accounts, copu\s of which 
wer<^ returned to tla? (]t. of Q. B. by the Supremo 
Ct. at Madras, with the (ixaminations ; — Held : 
these copies were not receivable in evidence, & 
that the Vt, at Madras should have ti’ansmitted 
the original accounts Uy the Ct. of Q. B. — R. v, 
Douglas (1845), 1 Car. & Kir. 070. 

1901. Necessity for application — To whom 

made.] — 'I'o let in secondary evidence of a document 
fihid in a foreign ct., it should be proved that an 
unsucccissful application for it has been made to 
the person who has the legal custody of the 
document, viz., to the ct. Application to an 
inferior ollicer of the ct., though he may have the 
actual custody of it, is not sullicitmt. — C/RISP1N 
Dogligni (1803), as reported in 32 L. J. P. M. & A. 
109; 11 W. R. 500. 

Annoialion : — Mentd. R. r. St, Marylebonc (1803), 27 J. P. 

423. 
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Seri. 5 . — Secondary cvnkncc : Suh-sect. 3, C. &: D. 

{ a) i. <&: a .] 

1902. Document retained by foreign govern- 
ment — Land tax assessment rolls.] — Dk VVatj.’h 
(CoirNP) (?ARK (J818), (> Moo. 1\ (J, V. 310; 12 
Juv. 145 ; E. H, 005, V. C. 

1903. — — Delivery up refused.] — Papei's woto 
taken away from deft, by the b\‘deral authorities 
in America, on the ground that he, deft., was the 
bearer of Secessionist despatches. The papers 
were all returned except one agreement, which was 
sent to Washington 4te there detained : — Held : 
secondary evidenct* of this agreement was admis- 
sible. — Quiltcu V. .loiisH (18(53), 14 0. B. N. S. 
747 ; 2 New Bep. 323 ; 11 W. U. 888 ; 113 E. R. 
338 : previous prorred'i7i{/s, 3 F. & F. 34 4. 

Annofaiion : — Mentd. Itoaufort V. Crawshay (18(>0), L. R. 

1 a P. 699. 

1904. Foreign municipal document — Register ' 
of births.] — It being proved that the register of 
births kept at tlie Mairici at IJyCres could not be 
removed : - Held : the contents of the entry of a 
biiih could b(^ i)roved by a copy the accuracy of 
whi<di was proved by a witness who had himself 
compared it with the original.-- B uhnahy v. 
Baii.uie (1883), 42 Oh. I). 282 ; 58 T.. J. Oh. 842 ; 
31 E. T. 334 ; 38 W. R. 125 ; 5 T. I.. R. 5.53. 
Annotations hUenid. Evans v. Evuns, [1904] 1‘. 274 ; 

Honsley v. ironsloy Sc Novin (1920), 122 L. T. 814 ; 

(lasklll V. (laHkill, 11921] P. 425. 

1906. Document In hand of private person — 
Foreign bill of exchange.] — Fltf. declared on a 
promise by delta., to pay over to him the proceeds 
of a foreign bill of exchange negotiated by them 
on his account : — HeJd : he was not bound to 
produce the bill, but might give parol evidence of 
its contemts.-— Hunt v. Alewyn (1828), 1 Moo. 

P. 433 ; 3 E. .7. O. S. P. 103 ; previous jyroceed- 
ings, 3 C. & P. 28 E 

1906. Refusal to deliver up -Purpose for 

which wanted not stated.] — It is no ground for 
admitting secondary evidence of tluj contents of a 
private letter that/ the ])erson who has possession 
of the letter is beyond the jurisdiction of the ct. 
^ has refused to deliver it up when reque.sted by 
a pei'son who did not disclose the purpose for 
which it wns wanted. — Boyt.e v. Wiseman (1855), 
10 lOxcb. 347 ; 3 0. E. R. 482 ; 24 E. J. F.x. 130 ; 
24 E. T. O. S. 274 ; 1 Jur. N. S. 115 ; 3 W. R. 
203; 153 E. R. 508; subsequent jeroceedinqs, 11 
Exch. 330. 

An7Mtalio7in : — Reid. Stgwe r. Qiienior (1870), L. R. 5 

Kxch. 1.55. Mentd. Osborn v. London Dock t!o, (1855), 

10 Exch. 698; R. v. Austin (1856). 25 L. J. M. 48; 

Tuidlng V. Ward (1861), 80 L. J. Ex. 222; Parilcti r. 

Lewis (1862), 12 O. P. N. 8. 249 ; Webb r. East (1879), 

5 Ex. D. 23. 

1). Documenis in Hands of Third Person. 

(a) Production Hefiatcd on Ground of Privilege or 
Lien. 

i. In General. 

1907. Whether secondary evidence admissible.] 

— In an ejectment by devisees, it appoai*ed that 
deft, had mortgaged the premises ti) B., & had 
given him the will. At the trial B. was subpoenaed 
produce it, & he declined doing so, as it was part 
of iiis title ! — Held : B. was not bound to produce 
the wUl, & secondary evidence of the contents was 
not admissible. — I)OE d. Bowdleu v. Owen 
(1837), 8 C. & P. 110. 

1908. .] — A. had purchased at an auction 

an underlessee’s interest in a house, & refused to 
pay a cheque which he had given for the deposit, 


because the ground rent payable to the superior 
landlord was greater than it was stated to be at th(x 
sale : — Held : the superior landlord’s solr. was not 
compellable to produce the counterpart of the 
original lease ; & a person who had advanced 

money on that lease, & held it as equitable mtgee., 
could also not be compelled t/O produce the lease 
itself ; but, if both these, on being called as wit- 
nesses, refused to produce the lease &, counterpart-, 
secondary evidence might be given of the contents 
of the lease, by calling any person who had seen 
it, who neither claimed under it as one of his own 
title deeds, nor was privileged as an attorney or 
solr. — M ilis V. Oddy (1834), 0 0. & P. 728, N. P. ; 
suhsequeni proceedings (1835), 2 Or. M. & R. 103. 
Annotation : — Dbtd. Doo d. Bowdlcr v. Owen (1837), 8 
O. & P. 110. In my opinion Mills v. Oddy is not law ; 
if the document is in existence in the hands of a third 
person, you cannot give secondary evidence of its contents 
(Lord Abingkr, C.IL). 

1909. Copy of document — After due notice 

to produce original.] — Eloyd v. Mostyn, No. 2258, 
post. 

1910. Not vouched to be copy — By 

party refusing to produce original.] — An attorney 
is not bound to produce, or to answer any ques- 
tions (‘oncerning tlie nature or contents of, a deed 
or other document intrusted to him professionally 
by his client ; & the judge has no right to look at 
the instrument, to see if the objection to produce 
it or disclose its contents be well founded or not. 
A paper which the attorney admits to have been 
delivered out of his office as a copy of the deed, 
but which h(^ states he is unable of his own know- 
ledge to voucli to be a copy, is not admissible as 
secondary evidence, upon tlie attorney’s refusal 
to produce tli(3 original. — Volant v. Soyeti (1853), 
13 C. B. 231 ; 22 E. J. 0. P. 83 ; 20 E. T. O. 8. 
208 ; 138 E. R. 1187. 

1911. .1 — Deft., in an action to try a 

right of fishery, after judgment had been given 
for pltf., accidentally discovered certain documents 
prepared for the defence of a previous action 
dealing with (ho same subject-matter which action 
was defended at the cost of a predecessor in title 
of pltf. Pltf. obtain(3d possession of the documents 
aftijr copies of them had been taken by deft. 
Deft, having appealed : — Held : deft, was not 
precluded on the ground of privilege from giving 
secondary evidence of tladr contents. — CaI/CRAFT 
r. Guest, [1898] 1 Q. B. 759 ; 07 E. J. Q. B. 505 ; 
78 1., T. 283 ; 43 W. R. 420 ; 42 Sol. Jo. 343, 0. A. 
Anmdaiions : — Consd. AHhbiirton v. Papo, [1913] 2 Cli. 

469. Refd. Goldstcme v. WilliamH, Deacon, [1899] 1 Ch. 

47. Mentd. West Riding of Yorkshire Rivers Board v. 

Tadeaster R. D. C. (1907), 97 L. T. 436. 

1912. Although obtained fraudu- 

lently.] — It is no answer to an action brought for 
an injunction to restrain publication of copies of 
privileged documents to say that the copies, 
although improperly obtained, will be wanted in 
pending proceedings to prove the contents of the 
original documents, wliich, owing to the privilege, 
cannot be produced. P. was bkpt. & his discharge 
was opposed by, amongst others, pltf. P. obtained 
by a trick letters which had been written by pltf. 
to his solr. & were therefore privileged. P. had 
these letters copied & proposed to use them in the 
bkpey. proceedings as secondary evidence of the 
contents of the letters which, owing to privilege, 
he could not produce. Pltf. brought an action 
for an injunction to restrain P. from disclosing 
the letters or the copies, & an order was made 
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i-estraining liim from doing so except in the 
bkpcy. proceedings : — Held : tlio fact that the 
copies, although improperly obtained, might be 
admissible as secondary evidence in the bkpcy. 
proceedings, was no answer to the action, & pltf. 
was entitled to an absolute injunction without any 
exception. — Ashbukton (Loud) v. Pape, [1013] 
2 Oh. 409 ; 82 L. J. Oh. 527 ; 109 L. T. 381 ; 67 
Sol. Jo. 644 ; suh nom, Ashburton (Jx)itD) v. 
Nocion, 29 T. L. K. 623, C, A. 

1913. — (1) Where a written document is 

in the possession of a witness who is not compel- 
lable to produce it, lie refuses to do so, secondary 
evidence of the contents is admissible. 

(2) Where a person, not party to a suit, 
attends on a common subpoena, & is called as a 
witness, & refuses to permit the production of a 
document which liis attorney has brought into 
ct. in obedience to a subpoena duces tecum, but 
which the latter also declines to produce, pltf., 
having done everything that could bo done to 
make apparent the imiiossibility of using the 
primary means of proof, is entitled to resort to 
secondary evidence of the contents, & is not pre- 
cluded from so doing by his omission to serve the 
client with a suJipoena duces tecum. — Newton v. 
Chaplin (18.50), 10 C. B. 356 ; 19 L. J. C. P. 374 ; 
15 L. T. O. S. 414 ; 14 .Tur. 1121 ; 138 E. K. 144. 
Annotation: — As to (2) Refd. Volant v. Soyor (1853), 13 

C. B. 231. 

.] — Where a document cannot be 

produced by reason of privilege, independent 
secondary evidence of it is admissible. — R. 
Leatiiam (1861), 3 E. & E. 658 ; 30 L. J. Q. B. 
205 ; 3 L. T. 777 ; 25 J. 1\ 468 ; 7 Jur. N. S. 
674 ; 9 W. R. 334 ; 8 Cox, C. C. 498 ; 121 E. R. 
589. 

Annotation : — Mentd. Taylor v. Vergretto (1801), 30 L. J. Ex. 

400. 

1915. — — Attorney of third person holding 

deed.] — In action of covenant, the attorney of a 
third person who holds thti deed as such, is not 
bound to produce it, but pltf. may go into second- 
ary evidence. — Ditcher Kenrick (1824), 1 

C. Sc P. 161, N. P. 

Annotation :—~C0BSd, Hibbercl v. Knight (1848), 2 Exch. 11. 

1916. Mortgage deed.]— If an attorn(‘y 

of a peraon not a party to an action having 
refused at the trial to produce a [mortgage] deed 
belonging to his client be directed by the judge to 
give parol evidence of the contents, the parties to 
the action liavc no right to object to such evi- 
dence going to the jury, even upon the supposition 
that the judge acteci erroneously. — Makston v, 
Downes (i834), 1 Ad. & El. 31 ; 3 Nev. Sc M. K. B. 
861 ; 3 L. J. K. B. 158 ; 110 E. R. 1119 ; previous 
proceedings, 6 C. P. 381, N. P. 

Annotations: — Consd. Doe d. Gilbert v. Boss (1840), 7 

M. & W. 102 ; Davies v. Waters (1842), 9 M. & W. 008 ; 

Newton v. Cljapliii (1850). 14 Jur. 1121 ; Phelps r. Drew 

(1854), 23 L. J. Q. B. 140. Refd. Doe d. Egromout v. 

Date (1842), 3 Q. B. 609 ; Weeks v. Argent (1847), 16 

M. & w. 817. Mentd. Cleave r. Jones (1852), 7 Exch. 421. 

1917. Served with subpoena to pro- 

duce.] — Doe d. Gilbert v. Ross, No. 1846, ante, 

1918. .] — HiBBEUD V. Knight, 

No. 2244, post, 

1919. .] — If an attorney appears 

in obedience to a subpoena duces tecum. Sc objects 
that he holds the deed which he is subpoenaed to 


produce for a client, secondary evidence of the 
deed is admissible, though it is not proved that 
such client objects, or tliat ho has had notice to 
produce. — F isiimonoeus’ Co. v, Dimsdale (1860), 

17 L. T. O. S. 7 ; subsequent proceedings (1852), 
12 C. B. 557. 

1920. .] — In an action on a lease 

by assignees of the reversion, deft., in order to 
prove that the legal estate was in a third pei’son, 
called the attorney of the person to produce a 
mtge. deed under a auttpoena duces tecum. He 
refused to produce it, having been directed by 
bis client not to do so. Another witness was then 
called to give secondary evidence of the deed ; 
Sc, in the course of his examination, it became 
necessary to identify the deed of which he was 
speaking with the deed which the other witness 
had refused to produce. The judge then ordered 
the first witness to show the outside of the deed 
to the second ; & upon looking at the indorsement 
the latter identified it : — Held : the secondary 
evidence was properly received, though the client 
had not been subpoenaed Sc called as a witness to 
say whether he desired to withhold the deed. — 
Phelps v. Prew (1854), 3 E. Sl B. 430 ; 2 0. L. R. 
1422 ; 23 L. J. Q. B. 140 ; 22 L. T. O. S. 285 ; 

18 Jur. 245 ; 2 W. R. 258 ; 118 E. R. 1203. 
Annotations: — ^Refd. Boylo v. Wisoman (1855), 10 Exch. 

647 ; Browa r. Foster (1857), 1 H. & N. 730. 

1921. Client not served with subpoena 

— No proof of client’s objection.] — F ishmongers’ 
Co. V. Dimsdale, No. 1919, ante. 

1922. — .] — Np]wton V. Chaplin, 

No. 1913, ante, 

1923. .] — Phej.ps V. Prew, No. 

1920, ante. 

1924. No service of subpoena — Document 

in court.] — If a deed be in the possession of a third 
person as mtgo(?., Sc he having the deed in ct., 
though not subpoenaed in tlie cause?, decline to 
produce it, secondary evidence may be given of 
its contents ; but if the deed is not in ct.. Sc ho 
has not been subpeenaed to i)roduce it, it is other- 
wise. — D oe d. I^oscombk v. Clifford (1817), 2 
Car. & Kir. 418. 

dniioiation : — • Apld. Newton r. Chaplin (1850), 10 0. B. 356. 

1925. Document not in court.] — 

Doe d. Loscombe v. Clifford, No. 1924, ante. 

1926. By ofllcer of company in liquidation 

— Under examination under Companies Act, 1862 
(c. 89).] — An officer of a co. which has gone into 
liquidation is not justified in refusing, in the cours 5 
of an examination under sect. 116 of above Act 
t-o answer questions as to documents belonging 
to the co. which have come into his possession as 
an officer of the co., on the ground that such 
documents have passed into the possession of 
persons who are in litigation with the co., & have 
successfully claimed privilege in the litigation in 
respect of such docum(jrits. — Re London Sc 
Northern Bank, Ex p. Archer (1901), 85 L. T. 
198 ; 50 W. R. 262 ; 18 T. L. R. 206 ; 46 Sol. Jo. 
176, C. A. 

Annotation .—Refd. Ho London & Northern Bank, JHIx p. 
Haddock (1902), 86 L. T. 430. 

i. Parol Evidence of Contents by Attorney of Cliciti. 

1927. Inadmissible.] — If upon notice given to 
the attorney of a party to produce an agreement 


1917 I. Attorney of Udrd person 

holding deed — Served with subpoena to 
moduce .] — A land*8t<Tent is not bound 
to produce a deed, the property of his 
principal, though bis title be not 
uestioned. If a lease be not pro- 
uoed, though notice to produeo w^os 
served, the party requiring its pro- 


duction may give secondary evidence, 
whether obtained by accident or other- 
wise. — Flood v. Moriarty (1847), 
Bl. D. & Osb. 1G5.--IR. 

1917 li. Deeds in court 

but production refund .] — A solr., who 
claimed a lien on deeds, was summoned 
os a witness with a subjHrna duces 


tecum, brought the deeds into ct., but 
refused to produce them : — Held : 
secondary evidence of their contents 
was not aflmisslble, the person pro- 
posing to give the srreondary evidence 
being liable to pay the costs to the aolr. 
— A.-G. r. Ashi: (1859b 10 I. Ch. B. 
309.— IR. 
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Sect. n . — Secondary evidence: Snh-aect. 3, 1), {a) n., 
(6), E. F,; sub-sect. 4, A.^ B. cfc C.; sub- 
sect. A.] 

in his possession, he neglect so to do, he cannot be 
called as a witness to prove its contents. — 
Bothomley V. 1J6BORNE (1790), Peake, Add. Cas. 
99, N. P. 

1928. .] — An attorney is not bound to speak 

as to the particulai’S of a bill of exchange, when the 
knowledge of those particulars is only derived from 
the bill being entrusted to him by Ids client. — 
Brard V. Ackerman (1804), 5 Esp. 119, N. P. 
A7inotuli()n8 ConnA. CSreeiilioiiKh v. (iaHkell (1833), Coop. 

temp, llrough. ; I’holpH v. rrow (18.^4), 3 E. &: B. 430. 

1929. .] — An attoiTiey is not allowed to 

give evidence of tlie contents of a deed in his 
client’s possession, the client refusing to produce 
it.— K. V. Upper Boddinoton (Inhabitants) 
(1820), 8 Dow. & Ky. K. B. 720 ; 4 Dow. & Ry. 

M. C. 233 ; 5 L. .T. 0. 8. M. 0. 10. 

1930. .] — In an action against a mtgor. the 

attorney of the rntgee. who has the nitge. deed 
cannot be compelled to ])roduce it, if he objects 
to do BO, nor can he be compelled to give evidence 
of its contents but he may be asked for what 
Xiurpose the money was raised & secondary evi- 
dence may be given of the*, contents of the mtgt*. 
deed.- -M akston v. Downes (1834), 0 O. & P. 381, 

N. ; subsequent proceedings, 1 Ad. El. 31. 
JnrKttalions : — Conid. lllhberd r. Kilijjrht (184H), 2 Exch. 

11 ; Newton v, Chaplin (1830), 14 Jur. 1121 ; Phelps v. 

Prmv (1834), 23 L. .1. Q. B. 140. Refd. Boyle v. Wlncmun 

(185.3), 10 Exoh. 047. 

1931. .] — The attorn(‘y for deft., who was 

also trusteo for him undcu* a certain deed, having 
b(ion called ns a witness, refused to X)roduco t he 
deed on the requisition of pltf.’s (‘ounsel, alleging 
his client- ’s privil(^g(*. It further appeared, that he 
had not read tJie deed until tin? day of the trial, 
when, at the suggestR)n of his counsel in con- 
sultation, he obtained it from deft ., A ascertained 
its contents in their pr<*sence ^ for their informa- 
tion : — Held: tlio witness, having become ac- 
quainted with tli(^ deed by reason of his pi'ofessional 
character, was not bound Ui products it, or state 
its contents, where a witness was not bound to 
produce a d(*(‘d, lie was not bound to give parol 
(ividence of its contents.— -Davies v. Waters 
(1842), 1 Dowl. N. S. (551 ; 9 M. & W. COS ; 11 
L. J. Ex. 214 : 152 E. K. 257. 

AmwtaiUm :■ — Refd. Tininiierr, National Provincial & ITnion 

Bank of Entflaml, 11924 J 1 K. B. 461. 

1932. .J — lliBUEun V. Knight, No. 2214, 

post. 

1933. .] Volant v. Soyer, No. 1910, ante. 

1934. Where evidence given — By direction of 
court — Right of parties to object.]— Mahston v. 
Downe.s, No. 1910, ante. 

1935. Voluntarily — Receivable.] — Hibberp 

V. Knight, No. 2241, post. 

(b) No Ground for Withholding Produciioyi. 

1936. Secondary evidence inadmissible.] — Tho 
mere refusal of a witness to produce a document, 
where ho is not justitied in withholding it, is not a 
ground for going into secondary evidence of that 
document. — J esUvS Uollkgk v. Gibbs (1834), 
1 Y. & C. Ex. 145 ; 100 E. K. 69 ; subsequent 
proceedings (1836), 1 Y. &; U. Ex. 445. 

Annoialiiftk : — Refd. PlielpB r. Prow (1854), 3 E. & B. 430. 

1937 . Remedy punishment for contempt.] — 

Where a witness served witli a subpeena duce^ 
tecum to produce a wTitten document either does 
not attend, or does attend & refuses t-o produce 
the document, not on the ground of privilege, the 
party seeking to avail himself of the document 
cannot give secondary evidence of its contents ; the 


remedy is to punish the witness for a contempt. — 
K. V. LLANPAErrHEY (Inhabitants) (1853), 2 

E. & B. 940 ; 2 C. L. II. 230 ; 23 L. J. M. O. 33 ; 
22 L. T. O. 8. 117 ; 18 J. P. 8 ; 17 .Tur. 1123 ; 
2 W. R. 61 ; 118 E. R. 1018. 

Amwtaiion : — Consd. Phelps v. I’rew (1854), 3 E. & B. 430. 

E. Lost or Destroyed Documents, 

See Sub-sect. 5, post, 

F, Documents in Possession of Adversary — Notice 

to Produce. 

Sec Sub-sect. 0, post. 


Sub-sect. 4.— Nature of Admissible Secondary 
Evidence. 

A. Jn General, 

1938. General rule.] — (1) If you cannot prove a 
deed by producing it you may produce the counter- 
part ; if you can’t produce the counterpart you 
may i)roduce a copy even if you cannot j^rove it 
to be a true copy : if a copy cannot be produced 
you may go into parol evidence of tho deed (Lord 
Mansfield, (’.J.) 

(2) If all the subscribing witnesses are dead, 
cornimrison of hands is all the evidence which can 
be given (Lord Mansfield, C..T.). — Ludlam d. 
Hunt (1774), Ix^fft, 3(52 ; 98 E. R. 695. 

1939. Parol evidence — Rector’s books.] — 
Rector’s books are not to be proved viva voce, 
leave tx) put off the cause in order to prove tliem 
by interrogatories will be refused. — Lake v. 
Skinner (1819), 1 Jac. & W. 9 ; 37 E. R. 27S. 
Annotation : -Consd. Cox v. Allinf?ham (1821), Jac. 337. 

1940. Declaration as to contents — Made by 

party in hearing of witness.] — A party to the action, 
being calltul as a witness on his own behalf, may 
be asked in cross-examination the contents of a 
letter which he lias written, without producing 
thi^ letter. 

If a question arises as to the contents of a written 
instrument, & you can get a witness to come & 
swear that he heard pltf. say that it contained such 

such expressions, that is good evidence of tho 
contimts of tho docunumt without producing it ; 
& if pltf. is himself in the box, you may ask him 
as to the contents of the document, & his answer 
will be as good evidence as any previous statement. 
He may, perhaps, rehir to the di^od for bettor 
information, &, perhaps, the judge might say that 
the document ought to be iirotluced (Pollock, 
O.B.). — Farrow v. Blomjteild (1859), 1 F. & F. 
653, N. P. 

Lost or destroyed documents.] —;S'cc Sub-sect. 5, 
post. 

Documents not produced after notice.] — See Sub- 
sect. 6, post. 

Documents not produced on ground of privilege 
— Held by attorney for client — Parol evidence by 
attorney.] — See Sub-sect. 3, D. (a) (ii.), ante. 

B. Copies. 

See Sect. 9, post. 

Lost or destroyed documents.] — See Sub sect. 5, 
E. (6), post. 

Documents not produced after notice.]— ;8cc 

Sub-sect. 0, C., post. 

C. Duplicates, Abstracts, etc. 

1941. Duplicate originals — Demand for copy of 
distress warrant — Action for distress.] — If pltf.’s 
attorney previous to bringing an action for a 
distress under the warrant of a magistrate, make 
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out two papers precisely similar, purporting to be 
demands of a copy of the warrant pursuant to 
Constables Protection Act, 1750 (c. 44), s. 6, & sign 
both for his client, So then deliver one to deft., the 
other will be sufficient evidence at the trial. — 
JoRY V. Orchard (1799), 2 Bos. & P. 39 ; 120 
E. R. 1143. 

Annotations: — (Tonsd. Audersoii v. May (1800), 2 Boa. & P. 

237 ; R. V. Whitley (1908), 72 J. P. 272. Eefd. l^liilipsou 

V. Chase (1809), 2 Cainp. 110. 

1942. By copying machine.] — The dupli- 

cate of a writing taken from the autograph at one 
impression, by means of a copying machine, cannot 
bo read in evidence as an original. — N odin v. 
Murray (1812), 3 Camp. 228, N. P. 

1943. Machine worksd by witness.] — 

A copy of a document taken by a machine, worked 
by the witness who produces it, is admissible as 
secondary evidence. — S impson r. Tuoreton (1842), 
2 Mood. So R. 433, N. P. 

AnnotcUion — Consd. Smith v, Blakcy (1807), 8 B. & S. I.*)?. 

1944. Company prospectus— Original with 

registrar.] — In all actions arising out of or con- 
nected with a joint stock co., it is absolutely 
necessary that pltf. should prove that the co. has 
been registered in accordance with 7 & 8 Viet, 
c. 110. 

In an action by the solr. of a railway co. against 
a member of the managing committee, copies of 
the prospectus returned to the Register Office, 
under the Act, are not admissible as duplicate 
originals. — G resham v. Polihll (1847), 9 L. T. 
O. 8. 178, N. P. 

1945. — — Demand — In action of trover.] — 

In trover a written demand of the goods signed by 
pltf., So attested by a subscribing witness, was 
served on deft. : — Held : at the trial, a duplicate 
original of this could not be given in evidence as a 
demand by pltf., without calling the subscribing 
witness, but the judge would allow it to be read 
as a paper delivered to deft., though not as sent 
by pltf., in order to allow pltf., if he could, to 
show anything that deft, had said or done in 
conse(iuenco of it. — B riant v. Dormer (1848), 2 
Car. So Kir. 092, N. P. 

1943. Counterpart — Of settlement.] — Counter- 
part of a settlement was admitted sullicient 
evidemee of the settlement. So a conveyance decreed 
pursuant to it. — E yt’ON v. Eyton (1700), Prec. 
Ch. 110 ; 2 Vein. 380 ; 24 E. R. 50 ; subaequeni 
l)roceedings (1700), 4 Bro. Pari. Oas. 149, H. D. 

1947. Not unless old.] — A counterpart is 

not evidence, unless old, or in case of a line. — 
Anon. (1704), 1 Salk. 287 ; Holt, K. B. 301 ; 91 
E. R. 254. 

Annotation Refd. Exp. Robson (1753), Amb. 180. 

1948. Demise.] — In an action for rent upon 

an indenture of lease deft, pleaded non demisU 
Held : the counterpart was sufficient evidence of 
the demise. — H oughton v. Kcenig (1850), 18 
C. B. 235 ; 25 L. J. 0. P. 218 ; 20 J. P. 470 ; 139 
E. R. 1358. 

Annotatimi Refd. Burchcll r. Clark (187G). 25 W. R. 334. 

1949. Abstract — Deed.] — P eterborough (Earl) 
V. Germaine, No. 2747, post, 

1950. .] — An abstract of a deed was 

not admitted as secondary evidence of the deed. — • 
Lewis v, Leatham (1842), 11 L. J. Ch. 170 ; 0 
Jur. 501. 

PART IV, SECT. 6, SUB-SECT. 4.— C. 

1949 i. Ahsiract — Deed.} — A memorial 
is Kood secondary evidence <^1 such 

f jorts of tlie deed as are transcribed in 
t, without caliing the BubBcrlbing 
witness ; & it is no objection for this 
pnrpoBO that the additions of the 
subscribing witnesse** to the deed are 
not Inserted in it. — D ok d. England 


1951. Draft — Deed.] — Drafts of deeds, of which 
one was objected to on the ground of its being 
insufficiently proved, So the other on the ground 
that the deed belonged to deft.’s title, were ad- 
mitted in evidence. — Sutcliffe v. James (1879), 
40 L. T. 875 ; 27 W. R. 750. 

1952. Letter-book.] — Sturge v, Buchanan, No. 
3753, post. 


Sub -SECT. 5. — Lost or Destroyed Documents 
A, In General, 

1953. Rules at law So in equity the same— 
Except where deed wilfully destroyed.] — The intent 
of the first testator plainly was to include this 
copyhold ; but to make it ])ass at law it ought to 
have been surrendered. The presumption, that 
it was, from the ct. rolls being burnt, is m uc matter 
of law. Nor will this ct. go upon prosumption 
of evidence, any more than a ct of law. Although, 
if deeds or writings are destroyed by a i)arty, who 
would take benolit tluM’eof, a ct. of equity in odium 
spoliatoris will go farther than a ct. of law. But 
if it be a casual destruction, the evidence is Iho 
same here as at law (Lord Hardwicke, G.). — 
Cookes r. IIellier (1719), 1 Ves. Sen. 231 ; 27 
E. R. 1003. 

Annotation : — Mentd. Dillon v. Parker (1818), 1 Swan. 359. 

1954. .] — (1) On loss of a d(M3d same rule of 

evidence here as at law. 

(2) Decree wherein present pltfs- So defts. were 
parties, read as evidence, though not conclusive. 
So of depositions in that cause where the bill So 
decree was for perfoimance of trusts, settling the 
rights of all. 

(3) The loss only can be made out by (urcum- 
stances ; destruction of deed by affidavit. 

Though destruction of a deed may Ix^ proved by 
affidavit, the loss of one cannot commonly be so, 
but only can bo made out by circurnsiarKUis ; as 
tliJit inquiry has been made, So search in the proper 
place So hands. So in vain (IjORD Hardwiuke, C.). — 
Askew v, Poui/rERERs Co. (1750), 2 Ves. Sen. 89 ; 
28 E. R. 59. 

1955. .] —The smiK! rule at law So in (‘quity 

as to the loss of a deed. — Claviching v. Cj.avering 
(1751), 2 Ves. Sen. 232 ; 28 E. R. 150. 

1956. Lost at time of pleading— Found before 
trial — Admissible.] — A deed alleged in a plea to bo 
lost by time So accident may be giv(*u in evidence, 
if having been lost at the time of pleading it is 
found before trial. — Hawley v. Peacock (1811), 
2 Camp. 557, N. P. 

1957. Admissibility of secondary evidence — 
Lost endowment.] — A vicar, unable to produce an 
endowment, has to support his claim by secondary 
evidence, So if that secondary evidence furnishes 
a ground for inferring that the missing endow- 
ment contained a gift to the vi(;ar, of all small 
tithes, there are authorities for decreeing to him 
not only the tithes which liave actually been 
received by him, but all other tithes of that class, 
either neglected or of modtu'n introduction. The 
cases in which the inference lias been made, have 
been, generally, cases in which the vicar has 
received the whole small tithes actually rendered, 
So in which it did not appear that any other person 


V. Crvsdale (1841), 0 O. S. 254.— CAN. 

1949 ii. .J — A registered 

memoiial of a deed poll or iadorsement 
executed by the party n&Bigning made 
on the bock of a mtge., describing 
it, habendum to have & to hold the 
mortgaged promlBes unto aBslgnoe, his 
heirs & ^Bigns, etc. . . . subject to the 
provisos So conditions in the mtge.” 


which deed poll or lndorB(3iiiont by 
way of a-aslgiinient, is witnoHsed, eU*., 

was oilerod as evidence of the 

merit: — Held: sufficient . — Re Maka 
(1888), 16 O. R. 391.— CAN. 

f. Tjetlcrs — Press co/>/Vs.] — Harhihon 
V. SMITH (1809), 0 W. VV. AA*B. 182.— 

AUS. 
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Sect, 5 . — Secondary evidence: Svib-sect. 5, A.^ B, 

had received any tithes of that class. Such a 
usage has been supposed to warrant the presump- 
tion that the endowment bestowed upon the vicar 
all small tithes, in general words. — M asters v, 
I^^TCUBR (1830), 1 You. 25 ; 159 E. II. 891. 
JnnoialUmB : — Folld. Clco v. Hall, GodBon v. Hall, Wheeler 

V, Hall (1840), 7 Cl. & Fin. 741. Held. SalkcUl v. John- 

Btono (1842), 11 L. J. Ch. 201. 

1958. .] — To a vicar’s bill for an 

account of all small tithes, defts. answered that 
the right to all tithes, as well small as great, be- 
came vested in the rector, &, in the owners of the 
lands by grants & conveyances, & that they & their 
tenants held the lands, with the tithes, or free from 
all tithes whatsoever ; but that some occupiers 
paid annually to the vicar, in respect of their 
houses, certain small sums in the name of “ privy 
tithes ” which defts. alhjged were personal tithes, 

not compositions for small tithes. The vicar, 
unable to produce an endowment, gave secondary • 
evidence showing that the vicarage was endowed ' 
generally with small tithes. There was no 
evidence that any small tithes were ever x>aid to 
or clahned by the rector, or the x><irsons who be- 
come entitled to the rectory : — Ilcld : (J ) defts., 
after failing to show title to the small tithes in 
tlwimselves or the owners of the lands, could not 
bo heard to say tliat the small x>Ryments in the 
name of l^rivy tithes were compositions. — C ijee v, 
IIali., Godson r. Hall (1840), 7 Cl. & Fin. 744 ; 
West, 148 ; 7 E. H. 1252, 11. L. ; affg. 8. C. sub 
nom. Hall v. Godson (1830), 2 Y. C. Ex. 153. 

1969. Bill of exchange.] — >On opening the 

commission, the debt of A., i>etitioning creditor, 
was established on two bills of exchange, one of 
which was dishonoured ^ th(^ other undue ; the 
fid judication took place. The running bill was 
lost immediately afterwards. 3'he commission 
being disputed at law by a party, whom the 
assignees sued in trover : — Held : it was sullicieiit 
to x>rovt5 the existence of petitioning creditor’s 
debt, giving secondary evidence of the bill, at the 
date of the commission. — 1 'ooley v, Millard 
( 1831), 1 Or. & J. 411 ; 1 Tyr. 331 ; 9 L. J. O. 8. 
Ex. 114; 148E. K. 1483. 

1960. ,] — Upon a plea of non accepiavU 

in an action by indorsee against the acceptor of a 
bill of exchange, x>hf- having i)roved that tlie bill 
was destroyed : — Held : secondary evidence of its 
contents was admissible. — B lackie v, Pidding 
(1848), 0 0. B. 190; 11 1.. T. O. 8. 203; 130 
E. B. 1225. 

Anncitation: — Folld. Cbarulcj' v. Grundy (18r)4), 14 C. B. 

608. 

1961. Assignment in bankruptcy.] — In an 

action by bkpt. against his assignees to try the 
validity of his commission v- lleld : the align- 
ment having been lost before it had been entered 
of record xnirsuant to 0 Geo. 4, c. 10, s. 90, second- 


ary evidence of its contents might be given. — 
Giles v. Smith (1834), 1 Or. M. & R. 462 ; 5 Tyr. 
16 ; 4 E. J. Ex. 17 ; 149 E. R. 1101. 

1902. Written authority to pay money.] — 

Pltf. sought to recover £50 from deft, on the 
account stated, & gave evidence of an admitted 
account between them, in which that sum appeared 
as an item against deft., & of payment of interest 
in respect of it, & promises to pay the piincipal. 
Deft, proved that the debt arose out of a written 
undertaking on his part, which he had obtained 
from pltf. & destroyed, “ to remit pltf. £50, which 
sum he, deft., held of H., & by him authorised to 
pay ** pltf. ; & called 11., who swore that he never 
authorised deft, to pay the money for him, <te that 
ho had since settled all his accounts with x>ltf. : — 
Held : deft, was not precluded from giving liis 
evidence, &, if believed, it entitled him to a non- 
suit. — Pierce v. Evans (1835), 2 Or. M. & R. 294 ; 
1 Gale, 205 ; 5 Tyr. 1042 ; 4 L. J. Ex. 300 ; 150 
E. R. 128. 

Annoialion : — Mentd. Caniillo Tank S.S. Co. t?. Alexandria 

Engineering Works (1921). 38 T. L. 11. 134. 

1963. Lost office copy of decree in chancery.] 

— (1) In support of an alleged custom of a manor, 
that the lord was only entitled to take one heriot 
from each tenant, whatever number of tenements 
he might hold : — Held : an old decree of the Ct. 
of Ch., in a suit between coi)yholder8 Sc the lord, & 
establishing the custom, x^roduced by a witness 
who succeeded liis brother as lord of the manor, 
Sc who stated that ho found it amongst his brother’s 
X^apers, was admissible in evidence against a subse- 
quent lord of the manor, as a cox)y of the original, 
for wliich an ineffectual search had been made. 

(2) Secondary evidence is admissible of an 
office coi>y of the deen'o delivered by a prior lord 
to a tenant, when asked by him for evidence to 
X>rove the customs of the manor, when a i)roxier 
but inofTectual 8(‘ar*ch for it has been made. — 
Price v, Woodiiouse (1849), 3 Exch. 610 ; 18 
L. .1. Ex, 271 ; 13 L. T. O. S. 7 ; 13 J. P. 036 ; 
154 E. R. 991. 

1964. Letter.]-- R. v, Johnson (1820), 2 

C. & P. 415, N. P. 

1965. Alloting shares.] — In an action 

by an allottee of shares in a projected joint-stock 
CO. to recover back the deposit, x>ltf. gave secondary 
evidence of the letter of allotment, the original 
having been lost, but did not produce the letter 
of axiplication. 

Pltf. pix)ved that the money was paid upon 
some contract, for he gave secondary evidence, as 
ho was entitled to do, of the letter of allotment 
(Patt'eson, j.). — Chaplin v, Clarke (1849), 4 
Exch. 403 ; 0 Ry. & Can. Cas. 193 ; 151 E. R. 
1209 ; Sid) nom. Clarke v, Chai‘lin, 13 L. T. O. 8. 
280, Ex. Ch. 

Annotations : — Mentd. Moore v. Garwood (1849), 4 Exch. 

681 ; Ward v, Londesborough (1852), 12 C. B. 252 ; 

Loudasborouffh v. Mowult (1854), 18 Jur. 1094 ; Carlill 

r. Carbolic Smoko Ball Co., [1892] 2 Q. B. 484. 
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1964 i. AdmlssUnliiy of secondary evi^ 
dcnc€^~~ Letter .} — Secondary evidence of 
a contract aduiitt^id without proof of 
a peoivh at the dead letter offleo for a 
logt letter. — W iujasis v. Giucy (1874), 
23 0. P. 561.— CAN. 

1964 ii. . 1 — A wltnoHs swear- 

ing that he believes a letter was put 
into the post ofiftoe with his other letters 
may read a copy of it from his letter 
book. — WlIYTK V. Cl AUK (1817), 1 
Murr. 233.— SCOT. 

. document.] — 
Secondary evidence of the contents of 
an imgtampitd document wliioh ought 
to have been stainpcil is inadiuissible. 


—Louis v. Grioq (1913), 14 S. 11. N. 
S. W. 78 ; 30 N. S. W. W. N. 17.— 

AUS. 

h. — — — — — Secondary evi- 

dence cannot bo given of a lost instru- 
ment requiring a stamp which was not 
stamped. — Arunachkllum Cuktty i?. 
Olauai»i*au Chktty (1868), 4 Mad. 
312.— IND. 

k. Necessity for proof of 

search.] — Copies were received without 
proof of a search tor the originals : — 
Held : they had been improperly 
received in ovidenoo. — Faumoutii 
(Churchvvardkns) a. V^auquan (1876), 
11 N. S. 11. (2 U. & C.) 438.— CAN. 

L — — — Where an ancient 


allotment book of a towmship referred 
to a wTit of partition & plans Sc what 
purported on their faces to bo copies 
of such plans, came out of tl>o proper 
custody Sc had for a long period of 
time been recognised by the pro- 
prietors of the township as muntmentg 
of their title : — Held : they would 
bo receivable in evidence after proof 
that search had beren made for the 
originals & that they could not be 
found. — SoxasTKR v. Payz.vnt (1858), 
2 Thom. 408.— CAN. 

Document partly de- 

stroyefl .] — If part of an original docii 
inont be lost or aocidentaiJy destroyed, 
the part which Is preserved may bo 
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1966. Bill of sale.] — T uhneii v . Dent 

(1852), 19 L. T. O. S. 160. 

1967. Promissory note.] — Upon an issue on 

a plea that deft, did not make the note declared 
on : — Held : it appearing that the note was lost, 
secondary evidence might be given of its contents. 
— Charnley V, Grundy (1854), 14 C. 13. 608 ; 
2 0. L. 11, 822 ; 23 L, .T. C. P. 121 ; 23 L. T. O. S. 
67 ; 18 Jur. 653 ; 2 W. K. 372 ; 139 E. K. 250. 
Annotation: — ^Rafd. M'Donnell v. Murm}' (1860), 1 L. T. 

498. 

1968. — ; — Lost will.] — (1) The contents of a 
lost will, like those of any other lost instrument, 
may be proved by secondary evidence. 

(2) Declarations, written or oral, made by 
testator, both before & after the execution of his 
will, are, in the event of its loss, admissible as 
secondary evidence of its contents. — Sugden d. 
St. Leonards (Lord) (1876), 1 P. D. 154 ; 45 
L. .L P. 49 ; 31 L. T. 372 ; 21 W U, 860, C. A. 
Annoiaiions A.R lo (1) Co&sd. Woodward v. Goulstono 
(1880, 11 Apr). Ons. 469. Apld. Head r. Price, (1909J ‘J 

K. B. 724. Cousd. in Iftc Goods of Phibba (1917), 8(» 

L. .T. P. 81. Refd, Harris v. Kiiiglit (1890), 15 P. D. 170 ; 
Olll V. GUI, [1909] P. 157. As to (2) PoUd. Gould v. Lakes 
(1880). R P. D. 1. Consd. Atkinson v. Morris, [1897] P. 
40. Refd. Rc yykes, Drake v. Sykes (1907), 23 T. 1.. K. 
74 7 : Rc Joasop, [1924] P. 221. Generally, Mentd. 
Krehl v. Burrell (1878), 10 (%. 1). 420 ; (xardlner v. 
Courthope (1886), 12 1». D. 14; Clark v. Dixon (1891). 
8 T. L. 11, 11 ; Allan v. Morrison, [1900] A. C. 604. 

1969. .] — I am of opinion that state- 

ments made by a testator after making of the will 
not merely with relerence to the contents of the 
lost instrument but with reference to the con- 
stituent parts of it are admissible (Hannen, P.). — 
Gould v. Lakes (1880), 6 P. D. J ; 49 L. .1. P. 
59 ; 43 L. T. 382 ; 44 J. P. 698 ; 29 W. K. 155. 
Annoialions : — Refd. In the Goods of Hutchison (1902), 18 

T. L. R. 706; In the Estate of Bryan, [1907] P. 125; 
In the Estate o/ Jossop (1924), 40 T. L. R. 800. 

See, also, Executors. 

1970. Without notice to produce.] — ]L r. 

Spragge (prior to 1811), cited 14 East, 270 ; 101 
E. II. 607. 

Annotation: — R::fd. How v. Hall (1811), 14 East, 274. 

1971. .]— R. V, Haworth, No. 2239, 

post, 

1972. .]— R. V. Hood (1830), 1 Mood. 

C. C. 281. 

Annotations : — Mentd. Hoylo v. Bush (1840), Drinkwal-er, 
15 ; Howard v. Gosset (1845), 10 C^. B. 359 ; Uodifins v. 
Poo (1867), 16 W. R. 224 ; Kallorty r. The People (1873), 
12 Cox, C. C. 617. 

1973. .] — (1) Upon an indictment 


against principal & receiver, whoi'c it appears that 
goods are found on the receiver’s premises, which 
have been taken from prosecutor’s premises, 
letters between the parties are admissible in 
evidence for the purpose of showing guilty know- 
ledge, notwithstanding they are not directly con- 
nected with the charge in question. 

(2) Semble : it is not competent to prosecutor, 
in such a case, to give parol evidence on the 
directions upon certain hampers sent by the 
principal to the receiver, who lived at a distance, 
& which it was alleged contained a part of the 
stolen property, without having given notice to 
produce them ; unless from the facts of the case 
the presumption is stronger that they are destroyed 
than that they are in existence. — R. v, H 1 NI.BY 
(1843), 2 Mood. & R. 524 ; 2 L. T. O. S. 287 ; 1 
Cox, O. C. 12. 

73. Proof of Existence of Original, 

1974. Necessity for.] — The rule of evidence is 
ilio same in equity as at law ; the prcqicr evidence 
of surrenders, or title to a copyhold, is the ct. 1*011 
or a copy of it, or it must appear tliey existed 
once, k> are lost, etc., k, so make way to go into 
parol evidence (Lord Talbot, 0.). — Andrews v. 
Waller (1733), 2 Eq. Cas. Abr. 414 ; 6 Vin. Abr. 
237, pi. 12 ; 22 E. R. 351, lu 0. 

Annotation : — Mentd. Chapman v. Gibson (1791), 3 Bro. 

C. G. 229. 

1975. Licence for voyage.] — When a ship 

insured is captured in a voyage to an enemy’s 
country, k the Britisli licence legalising t4ie 
voyage is lost, to show that slio had such a licone<5, 
it is necessary to prove th(i loss of the paptu* pur- 
porting to bo a licence put on board the ship, k 
to produce examined copies of the Ord. in CouikuI 
for granting the licence, k of the copy of the 
licence lu’eserved in the Secretary of State’s ofYice. 
— Eyre v. Palsgrave (1811), 2 Camp. 605, N. P. 

1976. Proof of genuineness.] — Where an 

original note is lost, k a copy of it is olTered in 
evidence, you must show the original note was 
genuino beloni you will be allowed to read the 
copy. — G oodikr* v. Lake (1737), 1 Atk. 446 ; 26 
E. R. 284. 

C, rrooj of Loss or Dcslriiction, 

1977. Necessity for.] — Andrews v. Waller, 
No. 1974, ante. 


admitted in evidence & secondary 
evidence given to the remainder. — 
Dok V. Jack (1849), 1 All. 476.— CAN. 

n. deed.] — In dower, 

the loss of most of the deeds alTectiiig 
the title was proved, or rather pre- 
smnod, from the burning of the 
hou.se of the owner in fee, but a deed 
wais proved to demandant’s husband 
& brother as joint tenants, by produc- 
tion of a memorial from the rearietry 
office, & the death of doraandant’s 
husband before bis brother & co- 
joint tenant was also proved : — Held : 
secondary evidence of the deeds was 
admissible. — Haskillv. Fraskr(1862), 
12 C. P, 383.— CAN. 

o. .] — Doyle v. Dul- 

IIANTY (1890), 23 N. S. R. 78.— CAN. 

p. Without proof of ejrccu- 

tion.] — Secondary evidence of the con- 
tents of a document requiring execu- 
tion, which can be shown to have boon 
lost in proper custody, & to have been 
lost. Sc which Is more than thirty years 
old, may bo admitted without proof 
of the execution of the original. — • 
Khettkii Chundkr Mookerjke V. 
KHKT'rEU Paul Srkktkkutno (1880), 
J. L. H. 5 Gale. 886.— IND. 

q. AcJcnowlcdffmcnt of debt,] — 


An original account book containing 
an acknowledgment of a debt bad been 
filed in ct., & subsequently lost whilst 
in ct. : — Held : secondary evidence 
of such acknowledgment might be 
given, notwithstanding Limitation Act, 
8. 19. — Wajibun V. Kadir Buksh 
(1886), I. L. R. 13 Calc. 292. -IND. 
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r. Necessity for — Judgment nunc 
pro tunc— Lost roW. J— Shedokn v. 
Smitu (1827), 1 N. B. R. (Chip.) 136.— 


t. .] — The ct. being of 

opinion that the evidence sufficiently 
established the existence at one time 
of a missing deed, refused the relief 
sought. — J ohnson v. Sovereign 
(1878), 25 Ur. 434.— CAN. 

t. .) — If an officer of a co. 

on his examination states that he does 
not know whether or not certain 
documents exist which, by the rules 
of the CO. should be in existence, ho 
will be ordered to inquire Sc obtain the 
information necessary to enable him to 
answer fully & explicitly. — B ain r. 
Canadian J^auifio ItY. Co. (1905), 
15 Man. L. It. 514.— CAN. 


PART IV. SECT. 6, SUB-SECT. 6.-0. 

1977 1. Necessity for.] — Where a noto 
liad been indorsed to an attorney’s 
clerk in the coiirso of buHiness, & mis- 
laid 7/ eld : secondary evidence of 
it could not bo given, without calling 
the clerk, although the attorney was 
called Sc swmro to his heliof of its loss.— 
Grover v. Clarke (1836), 5 O. S. 
208.— CAN. 

1977 ii. — .1— Before a substituted 
ccrtlfioato will bo admitted in evi- 
dence there must be proof of loss of the 
ori^nal. — Pavibu v. Snow (1899), 
7 B. C. R. 80; 1 M. M. Cas. 384.— 
CAN. 

1977 iii. .) — The loss of a bond 

traversed, evldonco may be given of 
its contents without proving the loss. — 
Midland District Co.mmkrcial Bank 
V. Muikheau (1855), 4 C. 1‘. 434. — 
CAN. 

1977 iv. .1 —In ejectment pltf. 

claimed under a deed from the patentee 
of the Crown to his father. The deed 
was not produced : — Held : the evi- 
dence, set out in the report, was 
sufficient to provo its existence. Sc Its 
having been subsequently burned. - 
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Sect, 5 . — Secondary evidence: Sub-sect, 5, C. ct* 

D. («).] 

1978. .] — Parol evidence not admitted of the 

I)urport of written evidence, without showing it 
was lost. — B liedstyn v. Sedgwick (1730), Leo 
temp. Hard. 304 ; 95 E, II. 190, L. C. 

1979. .] — Evidence of the contemts of a 

deed destroyed, & of the destiiiction of it, admittcid. 

There are several rules by which evidence even 
parol may be given of the contents of a deed. 
It is ground suilicient to show that the deed is in 
the hands of the opposite party & that he had 
notice to produce it docs not. Another ground 
is to give reasonable account of the deed being 
lost or destroyed (Lord IIakdwickk, C.). — 
Haltern V. Meliiuihh (1754), Amb. 247 ; 27 

E. K. 1(35, L. C. 

t:— Mentd. Dillon r. Corpin (1839), 4 My. & Cr. 

({47 

1980. .] — In ord(jr to give evidence of an 

instrument as lost, you must prove such an 
instrument did once exist ; you must i)rovo 
(‘(intents; & you must prove destruction, or 
loss. . . . But it is not necessary to prove actual 
jiresent existence by the deed itself ; which, if you 
could do, you would generally jirovo contents 
but you must give reasonable ground to the ct. 
to believe its onc(j existence. Neither need you 
prov<5 authentically the conUnts ; for that would 
imply i)ower of production {per CuR.). — T yssen v. 
(^JjVRKE (1774), lA>m, 49(3; 3 Wils. 541; 08 
E. li. 70U. 

1981. .] -Closmadeuc; v. Carrel, No. 2570, 

post, 

1982. .] — A. purchased & transferred 

£1,000 stock in the name of her niece & wrote her 
a letter stating that she. had done so, & that she 
intended it for the niece’s benetit. In the letter 
A. enclosed a bank power which she stated was to 
enable ln?r to receive the dividends for her life, 
which }Jower she requ(*sted the niece to execute & 
return to her, & also to destroy the letU^r ; both 
of which the niece accordingly did. It afterv^^ards 
turned out that the bank i>owcr authorised A. to 
sell out the stock as well as receive the dividends. 
It appeared that A. bad always been very kind to 
the niece, &> by lier will made befoi'e the transfer 
had given her an annuity of £30. The contents 
of the letter were proved by the niece <& by a third 
pei’son, to whom she had shown it : — Held : the 


destruction of the letter being satisfactorily 
accounted for, the ct. would receive secondary 
evidence of its contents, & the intention to benefit 
the niece was sufficiently clearly shown to rebut 
the general presumption that the stock still 
belonged to A., although the case could not be 
regarded as one of an adopted child. — Beecher 
V, Major (1805), 2 Drew. & Sm. 431 ; 6 New Rep. 
284 ; 12 L. T. 502 ; 13 W. R. 853 ; 02 E. R. 084 ; 
sid) nom. Beeden r. Major, 11 Jur. N. 8. 537 ; 
affd., 0 New Rep. 370, L. C. 

1983. .] — An ante-nuptial written promise 

was made by the husband to settle upon Ixis wife 
£10,000, 4& in leave her one-half of his property by 
his will : — Held: it would be enforced after the 
husband’s death, although the letters containing 
such promise had been lost, the existence & sub- 
stance of the letters being clearly established by 
the evidence.— Gilchrist v, Herbert (1872), 20 
L. T. 381 ; 20 W. R. 348. 

1984. Proof of actual fact of loss — Not necessary.] 
— Where a deed has been lost, it is not necessary 
to prove the actual fact of the loss. A policy had 
been mortgaged to secure a debt, & the deed was 
missing after the death of the mtgee., but had been 
in existence a short time before : — Held: the ct. 
refu.sed to assume that the mtgee. had cancelled 
the detid when in extremis, & allowed secondary 
evidence of its existence.— Ahington v. Green 
(1800), 14 W. R. 852. 

1985. Sufficiency of — Reasonable proof.] — 

Saltern v, Meliiuish, No. 1979, ante. 

1980, Depends on importance of docu- 

ment.] — Freeman v. Arkell, No. 1870, ante. 

1987. Best available evidence.] — To let in 

secondary evidence, the best evidence of loss of the 
original document, that the case admits of, ought 
to be given. If a party has delivered over a letter 
to his daughter, previous to the trial a witness 
has mad<i diligent search for it, assisted by the 
daught/or, could not find it, this is not sufficient 
evidence of lo.ss to let in proof of its contents 
without calling the daughter. But if the party 
had kept it in his own custody, & had sot a person 
to search, who could not lind it in any of the places 
where lettors were kept, that would be sufficient. — 
Rarkins V. Cobbet (1824), 1 C. <to F. 282, N. I*. 

1988. Lost forged document.] — If the 

forged writing be not produced at the trial of the 
forger thereof, the best proof that can be given 


^leCAUTHY V. AubucivLK ( 1879), 29 
C. P. r)29.— CAN. 

1977 V. .] — The fact of dontruc- 

tlou of a uiOHsago (lollvtjrcd by defts. 
to a telegraph co. waii not shown 
dc though secondary evidence of con- 
tents was given hy defts., It was Inad- 
nilsslhle, & there was therefore no evl- 
deuoo that trauscrint delivered to pltfs. 
was Incorrect. — E lynn r. Kkli.y 
( 1906), 12 O. L. li. 440 ; 8 O. li. 
120.— CAN. 

1977 vl. .) — Wlvero a statement 

of the contents of a written do<mniout 
is made by counsel & accepted by both 
sides as a correct version, although 
there is no evidence of its loss or 
destruction, the ct. must construe Its 
moaning in the same manner as if it 
ha<l been produced. — U’II eoan v. 
Canadian Pacific Uy. Co. (1912), 41 
N. B. U. 347 ; 11 E. L. li. 457.— CAN. 

1977 vii. .] — A registered copy, 

in the absence of satisfactory evidence 
of the destruction of the original bond, 
is not admisaiblo as secondary evidence. 
— Abbas Ah Kuan v. Y' adeem Hamy 
Reddy (1843), 3 Moo. lud, App. 156. — 
IND. 

1977 vlii. .1 — A. denied the exe- 

cution of a bond, It was not produced 


by pltf., who, liaving served B. with 
notice to produce, tendered secondary 
evidence of its contents. B. was not 
exuiidnod as a witness, & no evidence 
was given of the loss or destruction of 
the bond : — Held : secondary evidence 
was not admissible. — W omksh Chun- 

DKK GHOSK V. SUAMA SUNDAUI BAI 

(1881), 1. L. li. 7 Calc. 08,— IND. 

1977 lx. .] — The destruction or 

loss of documents alleged by defts. 
to have been destroyed not being 
proved : — Held : their non -production 
placed thorn under the recognised 
nrohibitions of the law of evidence. — 
Ram 1»ra8ad e. Raoiiunandan 1*iiasad 
(1885), I. L. R. 7 All. 738.— IND. 

1977 X. .1 — The loss or destruc- 
tion of a document not having been 
proved, secondary evidence admitted 
under Indian Kvideuoe Act, s. 65 (e). — 
Khimuna Kisiioki Chrowdrani r. 
Kihhori Lal Roy (1887). L. R. 14 
Ind. App. 71 ; 1. L. R. 14 Calc. 486,— 
IND. 


1977 xl. .1 — Before evidence of the 

loss of a deed, evidence of the eontenU 
of it cannot be given. — Baxter r. 
CLEMENTS (1787), Vern. & Sor. 263. — 


1977 xU. .) — The loss or destruc- 


tion of the will not being alleged or 
proved the ct. refused to give probate 
of its contents. — J ameson v. Leitcii 
(1842), Mllw. 683.— IR. 

1977 xiii. .1 — S^nnhlc^ : a memorial 

of a landed estates ct. conveyance 
lodged in the ivglstry of deeds being a 
duplicate of the original conveyance, 
may be received in evidence without 
proof of tJie loss of the original.— - 
Staples v. Young, [1908] 1 I. li 135, 
139.— IR. 

1977 xiv. ] — Held, incompetent 

to ask a witness what were the contents 
of letters she had written, there being 
no evidence that the letters were 
destroyed, or could not be recovered. — 
ArruiiisoN V. BonkRTSON (1846), 9 
Dunl. (Ct. of Sess.) 15.— SCOT. 

a. Sufficiency of — Of destrudion — 
Place of custody destroyed by fire .] — 
Wliere a sale of lands for taxes ha<l 
taken place, & a suit was subsequently 
instituted by the purchaser to set aside 
a conveyance to deft, executed after 
the registration of ids own deed, & 
deft, impeached the deed executed lu 
pursuance of sale, it was shown that a 
warrant had been at one time in the 
ct, house, a portion of w'hlch was 
destroyed by fire, & that on that 
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of the loss or destruction of the original instrument 
must be adduced before a copy may be used as 
secondary evidence. — K. r. Hall (1872), 12 Cox, 
C. a 159. 

1989. Of destruction — Aflldavit.] — Askew 

V. Poulterers Co., No. 1 954, ante, 

1990. Parol testimony — Of person 

destroying it.] — In order to establish a settlement 
by apprenticeship, it was proved that the indenture 
was only of one part, & that upon application to 
the pauper, who was then ill & died soon after- 
wards, to know what had become of it, he declared 
tliat when the indenture expired it was given to 
him, & he burnt it long since ; & it was also proved 
that inquiry was made of the extrix. of the master, 
who said that she knew nothing about it : — Held : 
this proof was sufficient to let in parol evidence 
of the contents of the indenture. — U. v. Morton 
(Inhabitants) (1815), 4 M. & S. 48 ; 105 E. R. 
758. 

Annotations : — Consd. K. v. Donio (1S27), 7 B. & (\ 620. 

Distd. It. V. llhodegreidio (1827), 6 L. J. (). 8. M. C. 10; 

It V. Itawden (1834), 2 Ad. 6c El. 156. Apld. It. r. 

Keiiilwortli (1845), 7 Q. B. 642. Refd. Doo d. Itlchards 

V. Lewis (18.52), 11 C. B. 1035 ; iiraiiitroo Churchwardens 

ficOvcrsocrsv. St. Mary, Bury St. Edmunds Churchward una 

6c Ovt'.rsoers (1858), 23 J. P. 245 ; It. v. Braintree (1858), 

1 E. & E. 51 ; It. V, 1 ordingbridtfc (1858), E. B. & E. 678. 

1991. — — - — — Place of custody ransacked by 
troops.] — Where marriage articles were lost evi- 
dence was given that the house of the person in 
whose custody they ought to be, had been ran- 
sacked in 1798, by jb^ench troops <fc rebels, & many 
papers had been destroyed. Diligent search was 
made afterwards for the articles, which were not 
t/O be found : — Held : iliis was a fair presumption 
that they were destroyed, & secondary evidence 
of their existence & tenor was admitted. — Lorton 
(VISCOUNT) V. (louE (1828), 1 Dow. & Cl. 190 ; 
0 E. R. 490 ; sub nom. Gore v, Lorton (Lord), 
2 Rli. N. S. 280. 

Annotatioi : — Rsfd. Skcfflngtoa v. Widtehurst (1838), 3 

Y. &,C. Ex. 1. 

1992. Subsequent deed reciting de- 

struction^ — Draft of destroyed deed.] — A married 
woman was alleged to have executed an appoint- 
iiicnt in 1800, & to have destroyed it. In 1813, 
disputes having arisen between her & the 
cippointees, she li(;r liusband executed a deed of 
compromise, which recited the appointtmmt of 
1800, & that .she had dc‘stroyed it. In a contest 
between the aj)point<;es ito a party claiming under 
her will : — Held : tlie dtunl of compromise was 
admis.sible in evidence, ^is was also the draft bill 
of costs of her solr. A a draft of the deed of 1800 
found in Iiis possession.— -Dyne v, Costobadie 
(1853), 17 Reav. 140 ; 1 Eq. Rep. 11(5 ; 23 L. J. Ch. 
(56 ; 21 L. T. O. 8. 135 ; 1 W. R. 315 ; 51 E. R. 986. 

1993. Bill of costs for preparation.] 

— Dyne v. Costobadie, No. 1992, ante, 

1994. Of loss — Evidence of circumstances 

— Unavailing search & inquiry.] — Askew v . 
Poulterers Co., No. 1951, ante, 

1995. Application to attorney In 


bankruptcy — Not to assignees personally.] — Policies 
of insurance having been delivered to the assignees 
of bkpt., one of whom is since dead, proof of an 
application to the solr. under the coimnissioii for 
such policies who did not know what had become 
of them, does not warrant the admission of 
secondary evidence. — Williams v. Youngiiusband 
(1815), 1 Stark. 139, N. P. 

1996. Parol testimony — On oath.] — 

To admit secondary evidence of a deed, it is not 
sufficient that th(i attorney, who prepared it, 
swears that he deli veered it to A. & B., & believes 
it to be lost. — lIoRLOCK v, Priestley (1823), 1 
L. J. O. S. Ch. 73. 

1997. .] — Upon a question 

whether a pauper was settled in A. by the ai)pren- 
ticeship of her deceased husband, it Wiis roved 
that indentures of axM^renticeshii) which were not 
productid, had been executed by the husband, his 
fatlier, & master. In ord(‘r to prove tlie loss of 
the indentures so as to let in parol evidence of the 
contents, the x>RUX)er was called to x^i‘uve a con- 
versation with her husband shortly before his 
death respecting the indentures :—Hcid : such 
evidence was not admissible, it not having been 
X^rovod that the indentures had ever been in the 
luisband’s x^ossession, nor that inquiries had been 
made from the other parties to the indentures. — 
R. V, Rawden (Inhabitants) (1831), 2 Ad. & El. 
150 ; 4 Nev. & M. K. B. 97 ; 2 Nov. & M. M. C. 
418 ; 111 E. R. 61. 

Annoialion : — Refd. 11. r. Fordingbriclgo (1858), E. B. 6c E. 

678. 

1998. .] — In reidevin, defts. 

avowed for a distress for i>oor rate : — Held : one 
of defts. having acted as overseer of the x>oor was 
prirnd facie evidence tliJit he was so, & to hit in 
secondary evidence of his appointment, it was 
sufficient proof of loss that a witness stated that 
he, at the desire of the attorney, liad axiplied to 
deft, for liis appointiiKuit, & that he said that lui 
Jiad lost it, without ])roving any search made. — • 
Bimstol ViTY V, Wait (1831), 6 C. & P. 591 ; 
suhsequod 'proccedinqs, Bristol (Governors of 
TJ iE Poor) v. Wait (1836), 5 Ad. El. 1. 

Sufficient search.] — See Sub-sect. 5, D., 

post. 

1999. Document proved to have been In hands of 
adversary — Notice to produce must first be given.] 

— Wh(*ro a document is x>roved to have come into 
the hands of one x>^^rty to a cause, the o])X)Osite 
party cannot entitle himself to give secondary 
evidence of its contents by showing that it has 
been since lost or destroyed, unless ho has served 
notice to produce. — Doe d. Phillips v, Morris 
(1835), 3 Ad. & El. 40 ; 1 liar. iSc W. 226 ; 4 Nev. 
& M. K. B. 598 ; 4 L. J . JC. B. 145 ; 1 11 E. R. 329. 

7). Search. 

(a) What Search to be made. 

2000. Must be diligent.] -A pltf. may give 
secondary evidence of the contents of a written 


occasion the warrant had been probably 
eoiiHUined ; — Held : HUffieieiit evidence 
to authorlne the fct. in admitting 
Hocondary evidence of its contents. — 
Fkrcuso.v V. Ekeeman (1879), 27 

Gr. 211.— CAN. 

1994 i. — — ■ Of loss — Evidence of 
circumstances — Unavailinu search ct 
i/^uirj/.) — Where an agreement for a 
right of way iiad been made ten or 
twelve years before the trial. Sc the 
road laid out & used in pursuance of 
it, secondary evidence of the contents 
of the agreement was received, it 
appearing by the testimony of tlie 
person in whose possession it was left, 
tJiat he had searched thoroughly for 

J. — VOL. XXII. 


it, & was sure it was not in his pos- 
session ; that he might have ]}urut It 
as a \i8elcH8 paper, or given it to one 
of the parties, but had no distinct 
recollection of what he liad done with 
it, & It was just as pr<ibablo ho had 
burnt It, 08 tliat lie had given it to one 
of the parties. — -Basterach v . Atkin- 
son (1852), 2 All. 439.— CAN. 

b. Question for judge.] 

— The sulTJclency of preliminary proof 
of the loss of a document to entitle 
secondary evidence to bo received 
is a question for the Judge at tlie trial 
to det-ermine. — Gii.bekt v . Ca^ipbell 
(1809), 1 Han. 471.— CAN. 


0, — ^ — Affidavit. ] — It Iiav- 

ing been shown at the trial that an 
assignment of the policy liad Di fact 
been made, but It being doubtful 
whether yuttlcioiit evidence of its loss 
had ])cen given to warrant tl»e judge 
in admitting secondnry evidence of its 
contents further evidence by affidavit 
of the loss was received.— Dolkn v. 
MKlTtOPOLlTAN LtEE INSURANCE CO. 

(1894), 20 O. JL 07.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6,— 
D. (a). 

2000 i. Must be diligent.] — Before 
secondary evidence can be let In proof 
must bo adduced that such deed once 
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Evidence. 


Scd, 5. — Secofidary evidence: Sub-sect, 5, D, (a) 

dh {6).l 

paper, if those, in whose possession it was, proved 
that they had made diligent search for it, & could 
not find it. — H aiipeii v. Cook (1823), 1 C. & P. 139. 

2001. .] — 11. V. Denio (Inhabitants), No. 

1871, ante, 

2002. .] — (1) To allow secondary evidence of 

a document, lieai'say evidence of the answers given 
by persons of whom inquiry was made for it, & 
wno were likely to have it, is receivable for the 
purpose of showing that a bond fide diligent search 
has been made for the document in the proper 
l)lace, & with the proper parties, & its failure. 

(2) The magistrates & sessions are to judge for 
themselves whether th(i x)roof of bond fide search 
is satisfactory, <fc the ct. will not disturb their 
conclusion without seeing tliat it was one which 
they could not higitimately come to. — P. v. 
KENJLWOBTH (iNIIAmTANTS) (1845), 7 Q. B. 

042 ; 1 New Mag. (’as. 594 ; 2 New Sess. Cas. 
06 ; 14 L. J. M. C. 100 ; 5 L. T. O. S. 215 ; 9 
.1. P. 080 ; 9 .lur. 898 ; 115 E. K. 031. 

yinnnUdioYiH : — Ah to (1) Refd. Don d. Anindel v, Fowler 

(1800), 14 Jiir. 170 ; 11. v. HalTron Hill (1852), 1 E. & B. 

08. Ah <0 (2) PoUd. H.v. Braintree (1 858), 28 L. J. M. C. 1. 

Beld. Doc d. Arundel v. Fowler (1850), 14 Jur. 179. 

2003. .] — Price v. Woodhouse, No. 1963, 

ante. 

2004. — — Degree of diligence required — No 
general rule.]— (1) Whence a loss had been settled 
upon a i)olicy of insurance against fire, in 1813, & 
upon a trial in 1819, pllf., in an action for libel, 
charging him with having made fraudulent claims 
upon the insurance oo., with resj>ect to such loss, 
called their agent, who stfitod that the policy Wfts 
returned to him after tln^ fin?, & that he had it in 
possession then, <te afterwards, when pltf. made a 
arger insurance with the co. ; that- uxpon the loss 
having becui Hettl(*d, tlu? old policy Ixpcame an 
useless papei- ; that h(? did not know what had 
become of it, but. he heli(*V(‘d lie had returned it to 
j)ltf. Tiie clerk t-o pltf.’s attorney then proved, 
t.hat. within a few days of the trial, he went to 
pltf.’s liouso to search for the policy, when pltf. 
sliowed every drawer wheio lie usually ke^it his 
)>npers ; that he exainiiied such drawers, every 
other xdaee where he thought it likely to find sucli 
a paper, without finding it. : — Held : this was 
HufOcient to entitle pltf. to give secondary evidence 
of the contents of the ^policy. 

(2) It is very difilcult t.<» lay down any general 
rule ns to the degree of diligence necessary to bo 
used ill searching for an original document, to 
entitle tlu? party t(» give si?condary evidence of 
its cipnlcnts. That. must, di'pcnd, in a great 
measure, iiipon tlu‘ eiivumstances of each jpar- 
ticular case. If a })aper bi? of considerable value, 
or if there bo reason to suspect that tlie party 
not ji rod vicing it lias a stixpiig interest wdiich would 
induce him to withhold it, a very strict examina' 
tion W’ould jproperly bo required : but if a paper 
bo utterly useless, it the party could not have any 
intei'ost in keeping it back a much less strict search 


would be necessary (Best, J.). — ^Brewster v, 
Seweix (1820), 3 B. & Aid. 290 ; 106 E. B. 672. 

Annotalions: — Aa to (1) Bsfd. R. v, Hinckley Overseers 

(1863), 3 B. & S. 885. Aa to (2) Apld. Freeman r. Arkell 

(1824), 2 B. & 0. 494. 

2005. Where strong interest to with- 

hold document.] — Brewster v, Sewell, No. 2004, 
ante, 

2006. Reasonable.] — Where second- 

ary evidence of the contents of an indenture of 
apprenticeship 37 years old, & supposed to bo 
lost, was given : — Held : this was admissible, if 
reasonable diligence had been used to obtain the 
primary evidence. 

Qu, : what is reasonable diligence in making 
search after an old indenture which is functus 
officio, — B. V. East Farleigh (Inhabitants) 
(1825), 6 Dow. & By. K. B. 147 ; 3 Dow. & By. 
M. C. 71 ; 3 L. J . O. S. K. B. 172. 

2007. .] — An expired lease may 

be presumed to have been destroyed, where 
reasonable diligence has been unsuccessfully used 
to secure its production. — Doe d. Manton t;. 
Austin (1832), 9 Bing. 41 ; 2 Moo. «fe S. 107 ; 
1 D. J. O, P. 152. 

Annotations : — Mentd. Rc Emery & Barnett (1858), 4 C. B. 

N. S. 42.3 ; Accidental Death Insoe. v. Mackenz o (1861), 

5 L. T. 20 : Eliot V. Bristol Corpn. (1894), 71 L. T. 659. 

2008. Where lost deed functus officio.] 

— B. V, East Farleigh (Inhabitants), No. 2006, 
ante, 

2009. Search only in one place.] — 

A x^erson, to whom certain letters required to be 
XProduced on a trial were written, said that he had 
searched in a partiimlar box, in which he thought 
ho had x>ut them, without being able to find them, 
but added that he thought they were somowhero 
in his x)OS8ession but that he had not searched in 
any other place than the box : — Held : enough 
liad not been done to let in secondary evidence of 
the conUmts of the letters. — Bligu v, AVellesley 
(1826), 2 0. Sc P. -100. 

2010. — ■,] — It was the custom 

for a servant at a shoxi to put uip in a x^^i^i'cel, 
at the end of the day, all thii money taken 
during the day, for goods sold, it to affix t/o the 
XParcel a x>axper, with the amount of tlie contents 
written ux>on it. The x>Ri'cxil was usually taken 
away by the owner of the shoxp the next day 
t<p Ids residence, at some distance from the s}iox>. 
In the course of the x>roseciition, it became nec>es- 
sary to prove the sums so written uxpon t lie paiper 
uxKpn a particular day. It was proved by the 
owner, that he had searched for the document at 
his residence, but that lie did not recollect whether 
he liad undone the parcel at his residence or at the 
shox), Sc he stated that he had not searched at the 
shoi), but that he did not usually x^i’cscawc these 
memoranda : — Held : secondary evidence of the 
amount written ux>on the paper was inadmissible. 
— R, V, Bastrick (1846), 2 (5ox, V. 0. 39. 

2011. Depends on particular circum- 

stances of case — & importance of document.] — 
Brkwoter V, Sewell, No. 2004, ante, 

2012. — .] — With respect to 


cxiRted, ^ that it line been dcstroyi'd 
or lost, k dtligt‘nt Rcarch made thcroior, 
— Anht.f.v V. Buko (1861), 14 C. P. 
371. —CAN. 

2000 ii, .X“Sovujts v. Donovan 

(1864), 14 0. P. 510,— CAN. 

2000 iii. .} — Ross v. Maciiar 

(1885), 8 O. 11. 417.— CAN. 

2011 i. T>effrce of diUucncc re- 

quired — Depends on particular vircum- 
atanws of ciee.p—Tho de^pree of dili- 
gence required lii a nearch mii«t depend 


on the clrcumstaneeR of each case, & 
after a long lapse of time the wame 
amount of st^arch ought not to be 
required. — T iffany v. Mc'Cumber 
(1856), 13 U. C. R. 169.— CAN. 

2011 ii, — ^.]_Slight evl- 

deuoe of a search for a note which has 
been iiald & taken up by the maker, 
1« Rumolcnt to account for it49 nou- 

S roduotion, & to admit secondary evl- 
once of It. — L yman v, Cain (1865), 
3 All. 269.— CAN. 

d. Where resuU bound to be 


futile.] — An original telegraphic mes- 
sage was not produced, but a copy 
of a newspaper containing it was 
received In evldcnoe, the publisher 
of the paper having stated that he 
never searched for tlio telegram, that 
it ^vas no use to do so, that he had 
never had the custody of the telegram, 
Sc that such telegrams were generally 
destroyed the rooming after they were 
received. — D ominion Tkleqrapit Co. 
V. Silver (1882), 10 8. C. R. 238 : 2 
C. L. T. 25i— CAN. 
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the objection that the counterpart [of a deed] 
ought not to have been received in evidence, the 
degree of diligence to be used in searching for a 
deed must depend on the importance of the deed 
& the particular circumstances of each case 
(Best, C.J.)* — Gully v, Exeter. (Bp.) (1827), 4 
Bing. 290 ; 12 Moore, 0. P. 591 ; 130 E. R. 779. 
AnnoicUions Rofd. M'Gahoy v. AlHton (1836), 2 M. & W. 

206 ; H. V. Hinckley Clmrchwardons & Ovoraoers (1863), 

27 J. P. 823. Mentd. Doe d. Sams v. Garllck (1845), 14 

M. & W, 698 ; lioauoharap v, Winn (1869), 4 Oh. App. 

562 ; Crompton r. Jarratt (1883), 30 Oh. D. 208. 

2013. Must be ineffectual.] — Where ineffectual 
search has been made for a justice’s warrant, parol 
evidence may be given of its contents. — 
Weatherell V. Watson (1822), 1 L. J. O. S. 
K. B. 2. 

2014. .] — Harper t\ Cook, No. 2000, ante. 

2915. .] -Price v. Woodhouse, No. 1903, 

ante. 

2016. Must be bon& fide.] — H. v. Benio (In- 
habit ant.s), No. 1871, ante. 

2017. .]— PooiAiY V. Goodwin, No. 2573, 

2}ost. 

2018. .] — li.v. Kenilworth (Inhabitants), 

No. 2002, ante. 

2019. Need not be recent — Or made ad hoc.] — 


In order to let in secondary evidence of a docu- 
ment, it is not necessarv that the search for that 
document should have been recent, or made for 
the purpose of the cause. — lYrz v. Rabbits (1837), 
2 Mood. & R. 60, N. P. 

2020. Must be reasonable — Though not wholly 
exhaustive.] — (1) Where secondary evidence is 
admitted to prove the contents of a lost instrument, 
the ct. will presume that the instrument was 
stamped, unless there bo eWdence showing that 
it was not stamped. The onus of proving this is 
upon the party raising the objection. 

(2) To render secondary evidence admissible in 
proof of the contents of a lost document, it is 
sufficient to prove that every reasonable searcli 
for the document has been made, although every 
possible search may not appear to have be<'n made. 
— IlAUTP. Hart (1841), 1 Hare. 1 ; 11 L. J. Oh. 9 ; 
5 .Tur. 1007 ; 06 E. R. 927. ^ 

Annoiaiions : — As to (I) Consd. Crowther v. SolomoriH (1848), 

6 C. B. 758. Refd. Smith v. Ilouloy (184 4), 3 L. T. O. S. 

49; Olomnadouo v. Carrel (1856), 18 C. H. 36; Marino 

IrvvoHtment Co. v. Havisldo (1872), Ij. U. 6 H. L. 624. 

(6) }Vhcre to be made, 

2021. Where document most likely to be found.] 

— Beckford V. Jackson (1795), 1 Esp. 337. 


part IV. sect. 5, SUB-SECT. 5.— 

D. (b). 

2021 i. Where document most likclu 
to found.]- — Wh(»ro a person is in the 
habit of prosorviiij? & tllinfir away 
lotti'Ts of importance, secondary evi- 
dence of the contents of a letter of that 
description is not admissible without 
soai'ch amonjf his letters, there being 
no proof of its loss.- -Ltttt.k v. John- 
son (1842), 1 Kerr, 496.— CAN. 

2021 ii. •. ] — •Certain letters put In 

at the fli'st trial in the county ct. were 
tiled in the ct. of common pleas on 
atipoal from the doc'isiou. Sc at the 
second trial a witness proved that ho 
had applied to the clerk of the ct., 
who searched in Ins ofHco, Sc told the 
witness t/hat he had also inquired of 
the judge, but that the paiiers could 
not be found : — Held : sufTlclont to 
let in secondary evldenc(\ — Suroii v. 

MoLk.vn (1859), 18 U. C. U. 490. 

CAN. 

2021 iii. .]— P. was absetit from 

the country. Sc pltf. proved a search 
with several of his relatives for a d<?ed 
from P. to him, but it was not shown 
that P. had lived or left the charge of 
Jus papers with any of them. Hecon- 
dary evidence being then admitted, 
snhjotd to objection, pltf. proved the 
existence of this deed. Sc the execution 
by P. of a memorial of it, which the 
deputy registrar pr<»dnoed \ -Ueld : 
Gio search was not sufficient to lot in 
secondary evidence. — C ovkutv. Hohin- 
.sov (1865). 24 U. C. H. 282.— CAN. 

2021 iv. -. J — Pltf. in ejectment 

claimed under a mtge, from C. to O., 
executed In 1856. being calltKl 

proved his c.xecutioii of such a nitgc.. 
Sc the memorial of it signed by him 
was produced from the registry office. 
He had l/ust .seen the mtge. with ()., 
thorntgeo., in 1857. O. in 1859 became 
insolvent, & made an assignment of 
all his estate to F. He absconded to 
the United States shortly after. Sc was 
folio wed by F. It was not shown 
that F. had ever had the mtge., though 
the land was assigned to him : & it 
appeared that in a suit against him 
& O., in chancery, on behalf of the 
creditors, oommenood many years 
after the assignment, which resulted 
In the appointment of pltf. as receiver, 
P. produced the papei-s In the suit 
under an order of the ct., Sc this mtge. 
was not among them. A search was 
proved to have been made in the 
master’s office, with pitf.’s soJr. in I 
that suit. Sc among the receiver’s 
papers, but not with O., who was still I 


living in Michigan, nor with Ids solr. 
in the suit : — Held : the proof of scartdi 
was H\ifflclent to let in the secondary 
evidence : for under the elroumstances 
of the case there was no presumption 
that O. retained the mtge. or toolc It. 
to the United states with him. — 
(iouDON V. McPhail (1872), 32 U. C. 11. 
480.— CAN. 

2021 v. .1— Where pltf.. th<M\ Ido w 

of H., suing on a bond for maintfujaneo 
made to her late husband Sc- Jn^rsclf, 
tOHtlfled that she had t.ho bond in 
posses.sion after her husband’s tleuth, 
that she gave It to her own son to be 
recorded. Sc had not scon It since : 
& the soil teRtilled that he hail scut It 
by till) magistrate to get it recordi'd 
Sc had not since hocii it, & tlie tlocu* 
inoiit was traced te the office of the 
registrar of deeds, who testiffed that 
some one supposed to be entitled to it 
liad got it out of his luKSHession, Sc that 
he lull! searched In his office In vain for 
It. A paper sworn by the registrar 
to bo an accurate coi)y of the registry 
w'a.s admitted a.s Hoeoadary evidence : — 
Held : tlie evideneo was profierly 

roccived.--HA/.K.i.L v. Dy^M3 (1876), 

2 U. & C. 36.— CAN. 

2021 vi. .} — It appeared that 

search for the will was made in t he office 
in which it would have been had it Inxm 
admit ted to proVaite ; in the dilTcrcnt 
registry offices of tlic counties in which 
the several parcels of land, of which 
testator died Koised, wore situate ; 
among the pujK'r.s of the owners of 
tho several parcels ; among tiie papers 
of t/he only exor. of three named in the 
will who could be found ; among the 
papers of tlio draftsman of the will, 
& among thoso of siwcral of tho 
devisees ; — Held : Hufflciont to let in 
8ecoudar.v evidence of the vvlil. — Bhown 
r. Mouuow (1878), 43 U. C. 11. 436.— 
CAN. 

2021 vii. .1 — On a reference, H. 

sought to use a oertahi bill of costs 
as a voucher of moneys projperly 
expendocl by liim In legal proceedings, 
6c It was shown that tno said bill had 
been properly brought Into the master’s 
office on a former reference & properly 
left there. Sc that search hail been 
made for it, but without success, 
although there was no evidence that 
It had been removed, or that it hod been 
noticed or seen elsewhere afterwards, 
nor of any occasion when it would 
probably have been removed from the 
office : — Held : tho master should j 
have admitted secondary evidence of 
its contents. — Hkatty v. Haldan I 


(1885). 10 O. U. 278.— CAN. 

2021 viii. .1— The testiinon v of a 

sheriff, who had executed umler a 
writ of oxeeut.lon, that he liad soanOiod 
for it In his office, but could not flml 
It ; tl>at he believiul that it was not In 
Ids office or in his possi^Hsion ; that ho 
thought tliat ho had roturnod it to tho 
uttorney who had issued It : also, tho 
testimony of the clerk of tbo ct., out 
of which tho ox(!eutlon had Issued, 
that he had made search for it, hut 
could not iltid it, A his belief was that 
It had never been lllod In his office :-~ 
Held : a Hufliclont foniulation upon 
wldeli to admit Hocondary ovidenee of 
tho contents of the execution. -Koss 
r. Apaajh (1896),3J N. B. U. 158.— CAN. 

2021 ix. — ] — A release to uses, for 

the jjurposo of barring the entail, was 
alleged to be lost. At tho trial, it was 
proved that seurrih was made for it 
among tho juipms of tlie relcHseo to 
uses, in the possession of Ids solr. Sc 
exor,, At. also among Mjc pa])ers of f ho 
releasor, in the ra)SseHsion of liis 
exU’ix. : - Jlcld : the search was suffi- 
cient to cstjiblish th(' i)r('suinption 
that the <]eed was lost. Sc. a memoriai 
of tlie deed was proi)or)y received as 
secondary oviiicnci^. MoiiiaK'J'v v. 
Gnicy (1860), 12 1. C. L. It. 129; 12 
Ir. Jur. 304.- IR. 

2021 X. " - .) — 1 n order to show that 
a sufficient search has boon made fm* 
a lost deed to admit of secondary proof 
of its contents, eviUcjice is aditdssible 
of inquiries made i>f persons who would 
he likely to have tho document in their 
j)ossesBion, Sc of tho joplies given by 
thcjii to Huc.li inquiries, without 
affidavits or depositions of thohcj 
persons thcmsolvcs as to tJie extent Sc 
result of the searclics made by them. - 
Smith v. Smith (1876), 10 L It. Eq. 
273.— IR. 

2021 xi. .] — At the trial aeerUfled 

copy of a Grown grant to tiio original 
grantee of tho land, under tln^ seal of 
the district iand roglstrai*, was tondored 
as evidence of the grant. lOvidenco 
was given that inquiries for the Crown 
grant had been unsuccessfully made of 
old-ostabllshed solrs.’ firms In A. It 
appearei that the widow of the grantee 
had gone to N., where she had died. Sc 
that no inquiries had been made of 
her atlmlufslrators : — Held : as these 
were the persons most likely to posBCss 
the missing deed. Sc they ha4 not boon 
communicated w itle the copy tendered 
could not be received in evidence. — 
Huoniisi V. Boakes (1898), 17 N, Z. 
L. ii. 113." N.Z. 
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evidenc e : Stib-sc cl, 5, 1>, (6). j 

2022. .] — Brewster v, Sewell, No. 2004, 

mite, 

2023. Appointment of overseer — Parish 

chest.]— “An unsuccesHful search for the appoint- 
ment of overseers for 1802, was made in the parish I 
chest, among the i)apers of B., deceased, who j 
had acted as exor, to A., who had acted as overseer ' 
in that year : — }Ie(d : tliis was suhicient primd 
facie evidence of the loss of Uie appointment, to 
let in jjarol evidence of its contents, without pro- 
ducing the probate of the will of A. or of B. — It. v, 
WiTHERLY (Inhabitants) (1820), 4 Man. & Ry. 
K. B. 724 ; 2 Man. ^ Ry. M. C. 488 ; 8 L. J. O. S. 
^ C. 48. 

2024. According to the course of business.] 

— A checpie drawn on account of a x>arish was 
delivered to deft., the ])aying clerk. It was shown 
tliat the bankers on that day paid a sum of that 
amount, ^ that it was their custom to return the 1 
cancelled cheques to the paying clerk, who ought 1 
to have deposited them in a proper place at the ' 
workhouse. Apiilication had been made to his 
successor at that place, who handed some bundles 
to a witness, wlio searclu'd them without success. 
The paying clerk was not (tailed i - lleld : sulli- 
cient searcii to h^t in secondary evidence of the 
cheque.— M‘(Jaiiey v. Alston (188()), 2 M. W. 
2U0 ; 2 Gale, 238; 0 L. J. Ex. 29; 150 E. R. 
781. 

AvmitalinHH Apld. Hurl r. Hurl (1811), 1 Haie, 1 ; H. v. 

Hinckley OvcrHt'<u'H .‘1 B. & S. SST). Mentd. H. v. 

Halh llecordcr (Ls;Jl>), \) Ad. & Kl. 711 ; .Sinclair y. Sinclair 

(184.')), ly M, & W'. IHO ; Hoc d. Howlt^y t\ Harno« (1840), 

8 Q. H. 10:i7 ; McMahon r. Lennurd (ls.')8), 0 H. L. Ca«. 

070. 

2025. j\ search made by a 

tderk of pltf. in cv(iry i)lace where it is probable, 
according to tlie course of business, that the paper 
might be found, is sulTieient, to let in secondary 
evidiuice of its contiuits, without ai)plying to the 
clerk who had originally received the i)ap(‘j‘, or to 
the cl(;rk wJio had the care of the papers at the 
time when the doeument in que.stion was receiv(*d, 
tV. without requiring any search to be made by 
either of them. 

(2) In order to render a letter admissible in \ 
evidence against the writer, it is not absolutely j 
necessary to prove liis handwriting ; it Ls sullicieut, 
it it ax>pear from other evidemee, that he reeognised 

acted ui)on the letter.-— Hueppard v. Radford 
(1889), 3 J. r. 770. 

2026. Power of attorney executing sur- 

render Search amongst court rolls.] — (1) A 

witness who lesides in Dublin, is out of the juris- 
diction of the ets. of this country so as to let in 
)>i’oof of his handwriting, the same as if he were 1 
dead. I 

(2) A ct. ndl stating tliat a surrender was by I 
power ol attorney, would be secondary evidence 
of the ])owcr of attorney if the power of attorney 
cannot bci found after a sunicient search. 

(3) 8'he steward of a manor proved that where a 

surrender was by power of attorney, the practice 
NNUS to k(‘ep the j^ower of attorney with the ct. 
rolls. The power in question, wliich was for a 
surrend(*r in 1814, could not be found either with 
the ct. rolls or anywhere in the otlice in which the 
ct. ix)lls had bt^<‘n kept ever since 1814, lK)tIi by i 
the. present steward his predece.ssor, who was I 
stewaixi in 1814: — Held: suflicient to let in ! 
secondary evidence. — Doe d. Eounseir v. Caper- i 
ION (1839), 9 C. k, P. 112. 1 

2027. * — Warrant - - Seizure by sheriff under 
fieri facias.] — In on action of trover against the 
sheriff, for goods seized under a fi, fa,, the w^arrant 


of scizm*e was not i)roduced, nor any notice given 
to produce it. It was proved that the sheriff’s 
officer who made the seizure had put his son into 
possession, & given the warrant to him ; the son 
stated that he believed he returned it either to his 
father or to the sheriff’s office. The officer said 
that it was his custom to deliver the warrants 
the auctioneer, that they might be transmitted 
with the auction sheet to the excise office, through 
the supervisor of excise for the district ; that he 
had searched his own papers for it, & had inquired 
for it at the sheriff’s office. A search was also 
proved among the auctioneer’s papci^s, & at the 
excise office ; but the supervisor was not called, 
nor any search of his i)apers proved ; — Held : 
reasonable proof was given of the loss of the 
warrant, so a.s to let in secondary evidence of its 
contents, in order to connect the sheriff with the 
officer. — Minsiiall v, Lloyd (1837), 2 M. W. 

Murp. & H. 125 ; 1 dur . OOM, 

AnnolaHons : — ■Mentd. Mackintosh v. Trotter (1838), 3 

M. & W. 184 ; Wceton v. Woodcock (1840), 7 M. & W. 
14 ; Elliott V, Blshoi) (1854), 10 Exch. 4‘JG ; Wildo r. 
Waters (185.5), IG C. B. G37 ; Walmsley v. Milne (1859), 
i C. B. N. 8. 115 ; He Roberts, Ex p. Brook (1878), 10 
Ch. D. 100 ; Gough r. Wood, [1894] 1 w. B. 713 ; Re He 
Falbe, Ward v. Taylor, [1901] 1 Ch. 523. 

2028. — Deposited with high constable.] 

The mayor of the borough of S., under the Muni- 
cipal Corpn. Act, 1835 (c. 70), s. 92, signed a war- 
rant of distress for levying on the overseer of a 
township, wdiich was x)ai tly within k, partly with- 
out the borough, the x)roportion of a borough 
rate, payable in respect of that part of the town- 
ship which was within the borough. The high 
constable of the borough, to wffiom the w^arrant 
was directed, stated that he had received & levied 
und(*r it, but could not tell what had become of it, 
k that his practice W'as to return some warrants 
to the town clerk, k to retain others ; — Held : 
secondary evidence of the warrant Wfis admissible. 
— Eeunley V, Worthington (1840), 1 Man. k G. 
491 ; 1 Scott, N. R. 432 ; 10 L. J. M. O. 81 ; 133 
E. R. 425 ; sub nom, Fearnley v, Worthington, 
4 Jur. 918. 

ArituUations ; — Mentd. WilkiiiKoii v. Gray (]S14), 9 J. P. 
71 ; Cobb v, Allan (1846), IG L. J. Q. B. 397. 

2029. Papers deposited with party’s 

attorney — Enquiry of widow unnecessary.] — The 

master ol an ax>preiitice, having had the indenture 
in Ids possession, failed in business, k an attorney 
took the management of his affairs, k custody of 
ids x^ap^'is, which he inspected, but did not find 
the indenture : — Held : this, after the master’s 
dt*ath, w^as a sufficient cause to let in secondary 
evulence of the indenture, though his widow was 
living, k no enquiry had been made of her respect- 
ing it. — R. V. Riddlehinton (Inhabitants) 
(1832), 3 B. k Ad. 400 ; 3 Bott, Gth od. 201 ; 1 
].. J. M. V. 43 ; 110 E. R. 100. 

^innotalkm Refd. U. V. Uiucklcy Overseers (18G3), 3 
B. He S. 885. 

2030. — •] ~ (1) Where an assignment of 

turnpike tolls had betui executed by way of 
ndge. to K., in an action by K.’s personal repre- 
sentative, after his death, against the trustees for 
arrears of interest : — Held : a search for the 
security in the office of K.’s solr., wdiert^ Ids papers 
had been deposited, except some deposited, in a 
suit against K.’s i*epresentative, in the office of 
one of the masters in chancery, k also in the latter 
office without finding the security among any of 
such paper's, was sufficient evidence of its loss to 
let in .secondary evidence, k entries in a book of 
the trustees indorsed “ Mtge. Book,” contairdng 
on abstract of the names of the creditors, the 
amounts of their securities, k the interest due upon 



Part IV.— DoouArENTARv Evidence. 


229 


them, was good socondai’y evidence of such 
security. 

(2) Printed copies of the annual accounts of the 
trust, made up from original statements, signed 
by the chairman of the trustees, & returned pur- 
suant to 3 Geo. 4, c. 126, s. 78, were produced 
from the office of the clerk of the peace, & tendered 
in evidence. They were not signed by the chair- 
man : — Held : they wore not admissible either as 
primary or secondary evidence. — Pardoe v. Price 
(1844), 13 M. it W. 267 ; 14 L. J. Ex. 212 ; 153 
E. K. 110. 

Annotations : — Oeneralty, Mentd. IlarLletf- v. Dimorul (lS4a), 

14 ]SI. W. 49 ; R. y. Ralljy & Worksop Turnpike Road 

Trustees (IS5:J), Rail Ct. Cus. i:i4. 

2031. Bankrupt Office — Papers of bank- 

rupt.] — II. V. Bent, No. 2153, post. 

2032. Newspaper — Deposited In public 

reading-room.]" In an action for a libel published 
in a newspaper evidence that copies of the news- 
pajier containing the libel havti been giatuitously 
circulated in pltf.’s neighbourhood, though tliey 
be not shown txj liave been sent by d(dt., the pub- 
lislier, is admissible to show the exUnit of the 
circulation of the papcT, it the consequcnit injury 
to pltf. It was sought to prove that one of such 
newspapers liad been s(‘nt to a public reading- 
room in iiltf.’s parisli, to which there wore eighty 
subscribers. The president of tiio reading-room 
stated, tliat a newspaper, called the “ Noncon- 
fomiist,” which was the name of that published 
by deft., was gratuitously sent to the room ; tluit, 
from the glance he had of it, ho judged it contained 
tlic libel in question ; that it remained tluTe a 
foi*tnight, when it was taken away, as ho supposed, 

not returned ; that lie had seaixdied tlie room for 
it i'c believed it was lost : — Held : this was 
sufficient evidence to show that th(i newspaper 
sent to the reading-room was one of the copies 
of deft.’s newspaper containing the libel, & this 
was sufficient proof of its loss to make sc^condary 
evidence of its contents admissible. — Gathercole 
V, Miall (1846), 15 M. W. 313; 15 E. .1. Ex. 
173 ; 7 L, T. O. 8. 83 ; 10 J. l\ 582 ; 10 Jur. 
337 ; 153 E. H. 872. 

2033. - — Settlement "Inquiry of all the 
trustees.] — A., ]>ending a treaty of marriage 
betw(‘en Iier A B., without B.’s knowledge, made 
a settlement of emdain leasehold.s, to luTself for 
life, remainder to t'., her son by a former marriage, 
remainder over to D. The deed, the execution of 
which did not appear to have been attested, was 
deposited by A. <& V. shortly after its execution, 
with E., an attorney, with instructions to givtj 
it up only to those two together. After the death 
of A.’s husband, A. Sc V, went together to E., & 
got back the deed. A. died. In an ej(?ctin(uit 
brought by one claiming under C. against one 
claiming under a mtge. from A., it was proposed 
to give secondary evidence of the contents of this 
deed, upon proof that an unsuccessful search for 
it had been made at the house of A., upon calling ' 
one of the two trustees named in it, who stated 

t hat he had never seen or heard of the deed — - 
Held : notwithstanding the circumstances under 
which it was executed, the deed might still be a 
valid deed, but sufficient search liad not been made ; 
to let in secondary evidence; of its contents, inas- j 
much as no inquiry had been made as to the other 
trustee. — Doe d. Richaruh v. Lewis, Richards 
V. Lews (1851), 11 C. B. 1035; 20 L. J. 0. R. 
177 ; 17 L. T. O. S. 126 ; 138 E. R. 786 ; sub nom, i 
Richards v. Lewis, Doe d. Richards v. Lewis, ' 
15 Jut. 512. 

Annotation : — Mentd. Doe d. Ne^^^llan r. RiiHlmni (1S52), ' 

J7 Q. R. 733. 


2034. Tenancy agreement — Inquiry of 

landlord.] — On the trial of an appeal, quarter 
sessions decided that there was not sufficient proof 
of search for a written agreement by P., to let a 
tenement, to make secondary evidence of its con- 
tends admissible, <fc rejected the evidence, subject 
to a case, by which it appeared that the document 
was traced to the custody of P., & that a witness 
, deposed that he asked P. if there was such an 
j agreement, & P. answered, “ 1 cannot say for a 
certainty ; ” & that P. then s(mt his clerk 
witnc.ss to IWs office to search, which th(‘y did ; 
& the document was not found. P. was not calleil 
as a witness : — Held : it was not ne(a;ssary (;all 
P. if there was proof of the sf'arcli having b(‘en 
made in the proper place of deposit. It. v. Saffron 
11 IDE (INIIAUITANTS) (1852), 1 E. & P. 33 ; 22 

1.. J. M. C. 22 ; 20 L. T. O. 8. 32 ; 16 ,hir. 1133 ; 
118 E. R. 371. 

Anjwtaiion :—'Retd. R. v. Rraiiit n'D (ISTiS), 1 K. & K. Al. 

2035. .] — To found ili(‘ reception 

of secondary evideiice of the c.ontcnts of an agivt; 
inent in writing rt'spectlng a liouse in question 
between G. A. his landlord, P., by whos(‘ clerk it 
had been drawn up A with whom it had ix'mainvd, 
a witness was called, who said, “ I went last week 
to P. A asked him wli(;thor there was any agna;- 
mont between liimself A Cl. resj)ecting the house 
in question. He said, ‘ I cannot say for a c(‘r- 
tainty, I will S(;arch.’ Ho then told the clerk to 
search, A the clerk A I searched together amongst 
tlie papers of the office, A also amongst the day- 
books A ledgers, A wo could llnd no agreement.” 
Quarter sessions held tills insulficicuit to l(;t in 
secondary evidence of the contents of tin; agre(*- 
ment : — Held : it did not apj)(;ar that tin; sciarch 
had been made in tin; right place, A the decision 
of the sessions ought not to bo ovciiTuled. -IL v. 
8t. Mary, Islington, Overseecrs (1852), 16 
,L P. 760 ; I W. R. 34. 

2036. Letters- Receivable by assignees of 
bankrupt.] In an action by tlu^ assigniMis of a 
bkpt., who had al)scond(;d : — Held: s(!eondary 
evidence would lx; ixxudvixl on behalf of d(‘ft;., of 
letters sent to bki>t., a n()tic(; to i)r()du(;e having 
been served on jilifs., A an unsuceessful seareh 
having be(;n made; th(;reupon. 

Tin; assign(;(;s are the persons with whom tln;se 
](‘tters, if in exisbuiee, ought to be. But it has 
been prov(;d that they are not with them. 3’'h(; 
secomlary evi(lc‘nco is therefore admissible ((Utow- 
! DER, J.). -Mn.ler V. Eiir:ker (1858), 1 E. A 31. 

2037. - Alleged contract with Crown.] 
8 cott V. B.., No. 1868, ante. 

2038. Indenture of apprenticeship -Poor 

law settlement Parish chest.] — mother of a 
pauper stated, that about tw(;niy-four yixxrs ago 
she receiv<;d money from tin; i)arish officers of S. 
to put her son out apprentice, A that she accoj-d- 
ingly put him out ; that the indcuture was signed 
by her, the pauper, tlie master, A by a witness ; 
that she gave it to the wife of a mark(*t-gardenei‘ 
wlio attended the market of 8., tx) take* tx) t/ln; 
overseers of the parish of 8. ; that the market - 
gardener A his wife were both dead, the latter 
liaving survived her husband ; A that she did 
not know wht;ther the mark(;t-gardem;r’s wife had 
left any will, hut had lieard that sIk; had. Evi- 
dence was then given that search liad been rn ade 
in the parish chest of 8. for the indenture, A that 
it could not be found : — Held : as it was the duty 
of the oversecirs, if the indenture had come into 
their possession, to deposit it in the parish chest 
t he prcsurniition was, that it was lost or destroyed, 

A, therefore, secondary evidence of the execution 
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Evidence. 


Sect. 5 . — Secondary evidence: Suh-seci. 5, J>. (h) j 

Sc contents of the indenture was admissible. — R. v. 
Stourbridge (Inhabitants) (1828), 8 B. & C. 96 ; 


1 Man. Sc Ry. M. C. 297 ; 2 Man. Sc Ry. K. B. 43 ; 
6 L. J. O. S. M. C. 65 ; 108 E. R. 978. 

Annotation : — Refd. M’Oahcy r. Alston (183G), 2 M. & W. 
200 . 

2039. — Papers of apprentice.] — 

(1) Tilts ct. has jurisdiction to review the decision 


of a ct. of f|uarter sessions as to whether sufllcient 
searcli lias bec^n made for a document to render 
secondary evidence of it receivable. 

(2) On a question of derivative settlement, it 
was alleged that ilie grandfather of the pauper 
had been bound as parish apiirentice sixty-nine 
years before. J n sprder to prove the indenture of 
apprenticeshi]) executed by the parish ofTlcers, 
it was shown that ineffeci-ual sc^arch for it had been 
made among the papers of the pauper : — Held : a 
counterpai’t was properly admitted as secondary 
evidence c»f its contents to prove a settlement by 
ai)prf‘ntic(^sliip, without showing that the papers 
of the master had also been (.‘xamined, as the pre- 
sumption would be, after so long a period, t hat, as 
the apprrmtice alone was interested in the pre- 
servation of the deed, the instrument, if not 
found with him, was lost. — R. v. Hinckley Over- 
HKEKH (1863), 3 B. H. 885 ; 2 New Rep. 07 ; 32 
L. J. M. C. 158 ; 8 L. T. 270 ; 27 J. V. 823 ; 9 
.hir. N. S. 1054 ; 1 1 W. R. 003 ; 122 E. R.. 331. 

2040. • — — Covenantors for production of deed.] 
- Hawker r. King (1900), 108 L. T. ,Io. 540. 

(c) Evidence oj Search— Sufficiency of. 

2041 . Person proved to have had custody not called 
— Although living.] — To establish a settlement by 
a}ri)ronticeship it was proved that the indenture 
was of tw’o parts, that one had been destroyed, 
that the other had come to the hands of A., W'ho 
when asked for it/ said she could not find it : — 
Held : as A. had not he(^n subpoenaed, tlui evi- 
dence was insulticient. — R. v. Casti.eton (In- 
habitants) (1795), 0 Term Rep. 230 ; 101 E. R. 
530. 

Annotations If. r. Morion (1 Sit'd, 4 M. & S, 48; 

JMurm V. CJorlbold (1826), 3 Bing. 21)2. Folld. II. r. Dento 

(1827), 7 B. (\ 020. Consd. R. v. Hinckley OverHoers 


(18G3), .3 B. Sc 8. 885. Refd. R. r. Rhodegeidlo (1827), 

(j h. J. O. 8. M. (J. 10 ; R. V. Piddlehinton (1832). 3 B. & 

Ad. 460 ; R. v. Kenilworth (1846), 2 New Sosa. Cas. CO ; 

K. V. Braintree (1858), 1 K. & E. 61. 

2042. .] — Parkins v. Gobbet, No. 

1987, ante. 

2043. Statements made by third parties — To 
witness conducting search.] — R. v. Kenilworth 
(Inhabitants), No. 2002, ante. 

2044. Third parties not called.] — 

Applts. against an order of removal set up a 
settlement of the pauper by apprenticesliip under 
an indenture, which had been lost. To prove 
pi*oper search, they proposed to ask certain wit- 
nes.se8 what inquiries they had made of, Sc what 
answers they had received from parties who were 
likely to have the document in their possc^ssion ; 
but tlie parties themselves were not called. The 
sessions refused to allow the questions to be put ; ~ 
Held : the evidence was admissible, upon the 
preliminary inquiry whether proper search had 
been made, though it might not be admissible a.s 
evidence in the main issue before the ct. — -R. v. 
Braintree (Inhabitants) (1858), 1 E. Sc E. 51 ; 
28 L. J. M. C. 1 ; 32 h. T. O. S. 90 ; 4 Jur. N. S. 
1238 ; 7 W. R. 48 ; 120 E. R. 827. 

2045. Decision as to sufficiency — Finality of 
Justices* decision.] — R. v. Kenilworth (In- 
habitants), No. 2002, ante. 

2046. — — Decision of quarter sessions — Re- 
viewable by King’s Bench.] — R. v. Hinckley 
Overseers, No. 2039, ante. 

E. What Secondary Evidence Admisfiilde. 

{a) In Ceneral. 

2047. General rule.] — A counterpart may bo 
read if an original deed is lost, <fc if no counterpart 
a copy, Sc if no copy, jiartd evidence of tlui manner 
of its being lost ; if destroyed by tire, or lo.st by 
any unforeseen aiicident, they are of themselve.s 
sufficient excuses. — Villiers v. Villierb (1740), 
2 Atk. 71 ; 20 E. R. 444, L. C. 

Amwtaticrns : — Refd. Mumi v. God bold (1825), 3 Bing. 21)2. 

Mentd. Hodsoll v. Biiswll (173‘J), « Mod. Rep. 236; 

Tothil V. Pitt (1770), Dick. 432. 

2048. .] — (1 ) Where an original is lost, a 

copy may he admittcnl ; if no copy, then a proof 
by witnesses who have heard the deed, & yet it is 


PART IV. SECT. 5. SUB-SECT. 6.— 
D. (0). 

2041 I. Person provi'd la have had 
custody md vailed — Althouuh limny,]— 
Where u deed haH becui traced int-o the 
actual pesKCN'jion of a ]>arty, It is neccH- 
Hary to call him to acemiiit for it before 
Boeondnry evldonec can bo lot in ; but 
where doubt exists as to whether it 
wa® actually left with a uarty who has 
no iutcrest In it: — Had: suttlcieiit 
to prove a Hcarch amongst the pauera 
of the peirson who It. was presumed had 
last had possession t>f it. — B ahto v. 
Mokris (1869), Coeb. «0.~CAN. 

2041 ii .]~To prove a deed 

from the shorlfT, the memorial was init 
in it, having been down by R., a partner 
of W. D., the said W. D. having 
formerly been iiortner of J. D., then 
attorney for the pltfs., that the deed 
had come Into the office of J. D., J. D. 
not being called, & could not bo found 
there on diligent search by B. It 
being objected that pltf.’s attorney, 
to whose hands the sheriff’s deed was 
traced, should have been called : — 
Held : diligout search by B., who was 
partner with W. D., the former partner 
of J. D., with whom the deed had been 
left, the said B. having succeeded 
,T. 1). in the business, & having access 
to all his papers, & liaving seen the 
deed in his ontoo lately, was sufficient 
search to admit of secondary evidence 


without calling .T. D. — Nesbt'it 
llU’E (1864), 14 C. P. 409.~CAN. 

Affidavit of search at 

Uegis^rar-OfneraVs ofhoc.} — On an 
application for administration R) the 
estate of a ilecoasecl person, it is not 
neec'jsary that the affidavit of search 
at the Registrar-General ’8 office for a 
will deposited should state that u 
“ careful search ha.s boon made.”-- ■ 
Ue liKALKY’8 Estate (1887), 13 

V. L. R. 166.— AUS. 

f. — — .] — In the oourso of a 
fH>njimct proof in a divorce, the loss 
of a letter was sought to be proved by 
pursuer, who addressed tw’o witnesses, 
one of whom had received the letter, Sc 
the other had delivered it: — Held: 
although pursuer might have directed 
more searching inquiry for it, yet it 
being sufficiently proved that neither 
the pursuer nor her friends wore in 
possosAion of It, secondary evidence 
of its contents was admissible. — 
Ritchie v. KnvHiE (1857), 19 Dunl. 
(Ct. of Bess.) 50,6.~SCOT. 

2045 I. Derision as to sufficiency — 
Fumlity oj justices' decision.]— After 
secondary evideuco of a document has 
been received. It is too late to object 
to the sufficiency of the search. — D ob 
d. Maclem V . Titrnbuel (1S48), 5 
U. C. R. 129.— CAN. 

2045 ii. .] — Whether or not 

sufficient proof of search for, or loss of, 


an original document, to lay a ground 
for the admission of secondary evidence, 
has been given, is a point proper to be 
decided by the judge of first instam^e, 
& is treated as d(?pemling very mueJi 
on his discretion. His conclusion 
should not be ovcrrul(‘(i except in a 
clear cose of miscarriage. — Bhimati 
Rani Hurripria Deri v. Rukmini 
Deri (1892), L. R. 19 Imi. App. 79 ; 
I. L. R. 19 Calc. 438.— IND. 

g. Evidence of plaintiff tf: wife — 
Inadmissible ivUne.sses.] — Evidence by 
pltf. & wife of a search for & the loss of 
a bill of sale under which the judge 
ruled ho must prove property : — 
Held : insufficient to let in secondary 
evidence of the contents of sucli bill 
of sale. — BRAvr v. Lee (1868), 7 C. P. 
280.— CAN. 

PART IV. SECT. 5. SUB-SECT. 5.— 
E, (a). 

h. Entries — Sheriff's hooks <f' fee 
book of court — Lost records.} — Whore 
the papers belonging to the district ct. 
& to the sherllT had boon burned, & the 
records them.selves thus destroyed : — 
Held : In ejectment, deft., claiming 
under a sheriff's deed, might prove the 
judgment Sc executions by secondary 
evidence contained in the sheriff's 
iBooks & in a fee book of the ct., & by 
the attorney who obtained the judg- 
ment, w'hose papers had also been 
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a thing the law abhors to admit the memory of 
man for evidence (Lord Hardwickb, O.). 

(2) The certificate of the King imder his sign 
manual of a matter of fact has always been 
refused (Wnjjss, O.J.)* — Omychund v. Barker 
(1745), 1 Atk. 21 ; 26 E. R. 15 ; stib nom, Omi- 
CHUND f). Barker, Willes, 538 ; 2 Eq. Cos, Abr. 
397, L. C. 

Annotations : — Ocnerallu, Hentd. East India Co. t?. Campbell 

(1749), 1 Ves. Sen. 246; Atchesoii v. Everitt (1776), 

1 Cowp. 382 ; R. u. Gilham (1795), 1 Eap. 285 ; Spain 

(King) V. Hullett (1833), 7 Bli. N. S. 359; Bollen r. 

Melladew (1851), 10 C. B. 898 ; Parkos tj. Parkes (1852), 

2 Rob. Eool. 518 ; Salomons v. Miller (1853), 8 Kxch. 778 ; 

Re Gorman Mining Co., Ex p. Ciiippeudalo (1854), 4 

Do G. M. 8c G. 19 ; Rhodes v. Rhodes (1860), John. 653 ; 

Maden v. Catanach (1801), 5 L. T. 288 : A.*G. v. Brad- 

laugh (1885), 14 Q. B. D. 667 ; Bownnan u. .Secular Soc., 

11917] A. C. 40G. 

2049. .] — After due but fruitless seiU'ch for 

an indenture, x)roof that a deceased person more 
than sixty years ago served A. in the apparent 
position of an apprentice, raises the presumption 
that lie was bound apprentice by indenture, A is 
sulYlcient to sustain a settlement by apprentice- 
sliip. — R. V. Fohdin(bihidok (Inhabitant.s) (1858), 
E. B. & E. 678 ; 27 L. J. M. C. 290 ; 31 ].. T. O. S. 
197 ; 23 .r. 1*. 38 ; 4 .lur. N. S. 951 ; 6 W. R. 
649 ; 120 E. R. 661. 

2050. Entries — In Court of Chancery — Lost 
defeasance of statute staple.] — The entries of a 
statute staple, & a defeasance thereon, in the book 
ot the dork of the recognisance in the Ct. of 
Cli. in Ireland, are good cddcniie, the originals 
not being to be found. -Laton t*. Robin.son 
(1724), 3 Bro. Tarl. (Jas. 575 ; 1 E. R. 1507, II. L. 

2051. In court roll — Lost power of 

attorney — Executing surrender.] — Doe d. Oounset.l 
p. Capeuton, No, 2026, ante. 

2052. In mortgage book — Lost mortgage 

deed.] — Pardop: v. Pku’E, No. 2030, anlr. 

2053. In solicitor’s account book — Lost 

conveyance.] —Moulton v. Eo.MONn.s, No. 2060, 
post. 

2054. In diary — By deceased clerk — 

Relating to original & draft copies.] — In 

1861, W., a solr., A the acting trustee of a 
settlement, invested part of the trust funds in a 
intge. of .some propeity ()f ()., a client of his, by 
taking a transfer of a l(*ga,l first mtge. of the 
property to himself A lus co-trustee, la 1865, 
L., being pressed by his baiikt*rs to give s(jcurity 
for bis overdrawn account, askc*d W. to give liim 
th(‘ title de(His of the i)roperty to deposit with i)is 
bankers, promising t/o substitut/O for tiiem some 
other security, which he never did. W. accordingly, 
without the knowledge of his co-trustee A ccsltiiji 
que iriA-si, gave CJ. all the title dcM-ds, wlio thereupon 
deposit/cd them with Ids bankers, exce]>t tlie 
mtges., which lie supprtjssed. On a deposit of 
title deeds it wfis the custom of tlie bank to require 
a certificate of title from some solr., A on thi.s 
occasion they accepted tlie certiOcate of W., who 

burned, & by nltf. ; & ho was not 
bound to obtain exemplfflcatioiw. — 

Heany V. Parkjs’.r (1868), 27 U. C, R. 

509,— CAN. 

k. In judgment hoolc — TjOhI 

records.^ — In an ootion to revive a 
judgment B(M'ondary evidence of the 
record was admitted on proof of loss A 
of the entrlea In the hand of the late 
prothonotary in the iudgment book 
indicating that the roll had been filed 
A execution Issued. — G raham e. Boak 
(1882), 3 It, & O. 286.— CAN. 

L In ledger — Lost memoranda.] 

— -Entries in a lodger, sworn to 
have been made in the usual course 
of business, from memoranda regularly 
made, wmoh memoranda had been 


certified that C. had a good title to the property. 
W. A O., having botli died insolvent, a bill was 
filed by the co-trustee A ccsiuis qiie trust against 
the bank, praying for a foreclosure decree A 
delivery of the deeds. Neither of the mtges. nor 
any copies of them were forthcoming : — Held : 
drafts produced from the proper custody A bearing 
indorsement in the handwriting of VV., showing 
tliat the deeds were engrossed from tliem, A were 
duly executed A stamped, A the diary of a deceased 
clerk containing entries in his han(iwriting made 
in the regular course of his business A showing that 
ho iiad drawn the drafts, A had attended the 
execution A stamping of the deeds, were good 
secondary evidence of tlie mtges. — W aldy v. 
Gray (1875), L. R. 20 Eq. 238 ; 44 J.. J. Oh. 394 ; 
32 L. T. .531 ; 23 W. R. 676. 

Annotations: — Mentd. Bradley r. Rlclu^ri (1S78), 38 L. T. 

810 ; Cavo v. Cave (1880), 28 W. R. 798. 

2055. Books of Secretary of State — Lost lloenoe 
to trade.] — If a licence to trade is lost, the next 
best evidi'iice is the ivgister of it in tlie books of 
the St^cretary of State. —R hinj) v. VVlLKINSON 
(1810), 2 4'aunt. 237 ; 127 E. R. 1068. 

Annotations -Mentd. Abitbol v. Bristow (1810), 2 Marsh. 

157 ; Doxford v. King (1816), 8 L. T. O. 8. 190 ; WilUamb 

V. Baltic Insco. Assocn. of London, [1924] 2 K. B. 282. 

2056. Enrolment of deed — Making tenant to 
praecipe.] — Whort^ tlio deed to make the tenant to 
theproscipe is lost, a recovery is not to bo anuuidod 
by an attested copy of that deed ; nor by an 
otiice copy of tlie onrolm<*nt of a diHul ; but it 
may be amended by the (‘iirolment itself being 
brought into ct.~-l>AWNEY, Demandant, New- 
some, Tenant, Downe (Loim)), Vouchee (1813), 

1 Taunt. 79S ; 128 E. il. 5J5. 

Annotation -Refd. Boo d. Wilmot v. Plckorlng (1823), 

3 Bow. & Jty. K. B. 497. 

2057. Minute-book — Setting out appointment — 
Original appointment lost,]— R. v, Pembhiboe (In- 
habitants), No. 1801, ayUe. 

2058. Registered memorial — Lost deed.] - -A 

registiTcd memorial of a lost d(!cd is good s(M;oti(lary 
evidence. (Jathhow v. JOadio, Gathrow v. Gath- 
Bow, Gathbow V. Peaud (1851), 4 l)e G. A Sm. 
527 ; 61 E. R. 912. 

2059. Articles of demise Executed by 

grantee only.] — A bill was filed for a rcuiowal, 
setting fortli articles of demiKci of 1716 by a party 
then seised in f(ie, A alleged to contain a c.ovenaut 
for perpetual renewal ; tliat sucli articles were 
lost, but tliat a registered uKunorial, execuBM by 
the grantoe only, existed in the Registry Ofilce 
n Ireland ; A tliat, in conformity witli tlie said 
covenant, a lease was executed in 1750 by the 
grantor in tlie alleged articles, who, in the itilerim 
had Ixicomo tenant for life, containing su(;li a 
aivcmant, A relating articles, also sliowing subsc'- 
[liumt renewals successively by temants fot* life : - 

Held : the memorial of tlie articles, though not 
executed by the grantor, was admissible in evidence 

register kept ]»y pltf.'s gomastas ot the 
names (if Mie exeiaitaiilH of the bonds, 
the matter in respeet of whicli the 
bonds liad been given, tlie amoiintM 
due thereunder, & the names of the 
atost ing witnesses. I'rom tills riigister 
the duplleate iilaints had hoen pre- 
pared : — Held : though tlie register 
was not secondary evidence of the 
contents of the bonds, yet it was a 
document for the xnirpose of refroshing 
Ills memory, under Evidence Act, 
fl. 159.-- Takcck Nath Muluck v. 
Jeamat Nosya (1879), I. L. R. 5 Calc. 
353.— IND. 

, 1 ,. Of Zca«c. 1- "The memorial 

of a lease admitted as evidence of the 
original words of the lease. — B tuddart 


accidentally dostroyod liy fire are not 
evidence. — Cummings v. Gouklav 
(1908), 1 Alta. L. R. 86.— CAN. 

2058 1. Registered memorial — Lost- 
deed.] -- HUNNIFORD V. HOllWOOl) 
(1879), 5 V. L. R. 250.— AUS. 

2068 11. .] AKM«iniONG V. 

Lutlk (1801), 20 U. G. R. 425.— CAN. 

2058 Hi. .] — The plaints & 

records In a nuinbcr of suits upon 
bonds instituted by tho same pltf. 
against dilTerent persons were destroyed 
by fire. The Hulte were re -Instituted, 
& duplicate copies of tho plaints were 
filed. The only evidence of the con- 
tents of the bonds, from which the 
plaints were prepared, consisted of a 
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Evidence. 


Seel, 5 . — Secondary evidence: Suh-seci. 5, E. (a) 

against those claiming under him as purcliasers 
both of the execution of such articles <fe also of their 
contents. — S adlieu v. Biggs (1858), 4 II. L. Oas. 
435 ; 22 L. T. O. 8. 69 ; 10 E. R. 531 , H. L. 
Annotaiion :~'Reid. McKay v. McNally (1879), 41 L. T. 230. 

2060. Abstract of deed.] — (1) In a vendor’s suit 
for specific performance the abstract showed a 
seisen in fee in B. in 1708, & a devolution of the 
title both legal equitable from him to pltf., & 
unintcri*upt(‘d enjoyment thereunder. In one 
of the deeds ab.siract<Ml, dated in 1815, there was, 
liowever, a recital of seisin in A. in 1779, & that by 
mesne conveyances the premises came to B. The 
deeds recited were missing, but affidavits were 
produced verifying extracts from tiie account 
books of dec;eas(al solrs. who had been concerned 
in fi'aming the recited d(!ods, in which charges 
were made for preparing those deeds for attend- 
ing to vdtness tladr ex(!c\ition : — Held : the recital 
coup] (id witli the extracts was good secondary 
(ividencci of the execution contents of the missing 
d(;e(Is. 

(2) The abstracted deed in 1815 also contained 
recitals of d(*eds purporting to be mtges. of the 
premises in question by B., & subseepuint recon- 
veyaruios to liiin by the mtgees. These deeds were 
also missing, biit werci abstracUid in an abstract 
produc(^d to t4ie purchaser, which had been made 
out Sc examined by a conveyancer in 1815, Sc 
from which tiie recitals in tlie d(?ed of 1815 had been 
prm»ared : - Held : tiie abstract of 1815 was 
suflicient secondary (‘vid(!nce of the execution Sc 
contents of the mi.ssing de(ids. — Moulton v. 
Edmonds (1859), 1 De O. E. Sc J. 216 ; 29 b. J. Oh. 
181 ; 1 J.. T. 891 ; 6 Jur. N. 8. 805 ; 8 W. R. 153 ; 
45 E. R. 852, Jv. 0. 

Annotations .’—As to (1) & (2) Refd. lie Halifax Conitiicrcial 

Banking Co. ik. Wood (181)8), 7U L. T. 53G. Grnvrallu, 

Mentd. AV Nl-sbct I’oUh’ Cont ract, 1190.'3] i Ch. 391. 

2061. Rental book— Lost lease.] — Pitt., in the 
lifetime of E., his mother, by deed, dated .Ian. 9, 
1814, mortgaged certain j)remises in f(^e to one .1., 
whoso intcTH^st therein was subsecpiently vesbul 
absolutely in deft, by purchase in the year 1857, 
und(T the power of sale in the mtgo. E. died in 
1818, having been in })ossession of tiie premises 
for a period of thirty years, Sc in 1861 pltf., who 
w'as one of iier next of kin, took out administm- 
tion to iier, Sc brought ejectment to recover the 
premises from deft., alleging that a term therein, 
of wdiieh E. died ]u)S8(‘sse(l. devolved upon him 
as sucli administrator. At tlie trial evidence was 
given of E.’s possession, Sc building cottages on 
the land, in one of wdiich siie lived. Sc the other she 


let to a tenant, & of her exercising various other 
acts of ownership over the premises ] that a fire 
had happened in 1836, in which a certain deed was 
burnt, & due search having been made for it in 
vain, parol evidence was given of its contents, 
showing that it was an assignment made in 1819 
to E., of the premises in question for the residue 
of a term of ninety-nine years, determinable on 
three lives, one of which lives was proved to be in 
existence at the time of the trial. The original 
lease from the freeholder in 1798, creating the 
term, was not forthcrmiing, although due search 
liad been made for it in the proper quarter, 
but an old rental was put in, showing that the 
steward, appointed by the freeholder to be the 
receiver, had received the conventionary rents 
for the premises in 1801, 1802, 1804, Sc 1805 : — • 
Held : E.’s possession Sc acts of ownership being 
evidence of a presumptive title in fee, unless cut 
down or explained, it was necessary for pltf. to 
remove such title, & to show a legal interest in her 
for a term of years surviving the commencement 
of the action. — Metters v. Brown (1863), 1 
11. a 686 ; 1 N(^w licp. 367 ; 32 L. J. Ex. 138 ; 
7 L. T. 795 ; 9 Jur. N. S. 416 ; 11 W. R. 429 ; 
158 E. R. 1060 ; sxibseqncnt proccedinqs, 2 New 
Rc^p. 227. 

2062. Counterfoil — Lost cheque.] — Prisoner was 
the managing director of a co., Sc had promised to 
send a (dieque for £4,000 to A. on Aug. 16. The 
cheque itself could not be found, but in ih(> 
counterfoil book was one for £4,000 in favour of 
A., following a countc'rfoil dated Aug. 16 : — Held : 
this counterfoil was admissible as evidence against 
I>risonor. — R. v. Wilkinson (1867), 31 J. P. 377 ; 
10 Cox, C. il 537. 

2063. Written declaration by testator — Lost 
will.] — SroDEN r. 8 t. Leonards (Lord), No. 1908, 

{h) Copies. 

2064. General rule.] — Pleadings Sc a decree wore 
lost : — Held : a paper writing, dated Oct. 26, 1684, 
must be entered as the decree, Sc be cm-ollod mine 
pro tunc. — Jesson v. Brewer (1763), 1 Dick. 370 ; 
21 E. R. 312. 

2065. .] — There is no doubt there are ca.sos 

where the copy of an am ituit document has been 
r(iC(‘ivod, where search has been made for the 
original Sc it could not be found, but it must be 
eith(‘r a copy or an abstract (Parke, B.). — Doe 
d. Padwic’K V. Skinner (1818), 3 Exeh. 81 ; 18 
D. J. Ex. 107; 13 J. P. 200; 154 E. R. 766; 
suh nom. Padwk’K v. Skinner, 12 L. O. S. 
131. 

2066. Necessity for examination with original.] 


r. Ni-'.YIAN (1841). 1 Hen, 11 2.- — 

IR. 

n. Jurat id registered cert i/i eat e of 
sa to- -Lost t(f.r deed.] — lii ejeetinent 
pltf. elalnu'cl under a tax deed, wldeh 

did not produec', K-iviiinr evidence 
that it had heiui luinit after registra- 
tion by 1dm, but Riving no evidence of 
its contents, except the production of 
tlic eertilleate rt^Rlstered under IG Viet . 
iy 182, s. G.5, vvidcli did not state ttu^ 
date or cause of the sale : — Held : 
there was no proof of the deed, for the 
certiticato for the reasons stall'd, 
siiowed it tf» be invalid. — Kkmct v. 
J\\lUvYN (1877), 28 t\ V. r23.~CAN. 

o. Heciiala in. renewal of lease • — 
J.osi lease.] — ^^'he^e an ancient lease, 
upon which a question arose as to the 
power to cut turf for sale, is lost, the 
recitals of tlie terms of tlie demise in a 
renewal will be taken as evidence of 
(lie terms of tiic demise, even ORainst 
an alleged user of the rights. — C iiat- 


TKKTON V, White (1839), 1 I. Eq. K. 
20U.— IR. 

p. lienewal of civil bill decree — - 
J.ost decree.]—' Tbo renewal of a civil 
hill deciTc received as secondary 
evidciuic of the decree, after ])roof of 
the loss of tiie original decree. — 
]M‘AmbhiI)oe V. .Telle'it (1843), 3 
Craw. vSe J). 18.~IR. 

q. I it ion for approval of ap- 
pointment of trustee — Aosf vnll.] — In an 
action for tlie revovery of possession 
of a certain piece of land, deft, denied 
the title in pltf. IMtL’s title arose 
under a will which was lost. TJiere 
was, how'cver, amongst the records of 
the ct. a petition which some sixty 
years previous had heen presented to 
tlio ct., & signed by one of the oxora. 
to the will, asking the approval of the 
ct. to the appointment of a trustee in 
connection witli tlie properly tmder 
the will. The petition further set out 
pltf.'e title to the land as remainder- 


man in fee: — Held: tiio facts dis- 
closi'd in the said petition were properly 
admitted as evidence in proof of the 
contents of the lost. will. — Episcopal 
K. c:. C'oRPN. r. Murphy (1898), 8 
Nlld. L. K. 90.— NFLD. 

r. Hooks of vendors of goods — 
Insured slock books dcsirttyed by fire.] 
—In an action against an insurance eo. 
the i)ursuer nllep'd that the stock in- 
sured & his hooks hud been destroyed 
l)y fire. Diligence was granted to 
defenders to rtivorcr the books of 
tliird parties, wiio had sold goods to 
the jiursuer, in order that they might 
irove the extent of the said sales. — 
'ORTER r. PlXE.NIX AS.'^UKAXCE CO. 
(1807), 6 Maeph. (Ct. of Sess.) 633; 
39 C. Jur. 208.— SCOT. 

PART IV. SECT. 6, SUB-SECT. 6.— 
E. (b). 

2066 i. Necessity for examination with 
criffinaLtr-jh copy of an order &, of a 
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copy of a deed was made by the witness to 
give to counsel but not examined wiili the original : 
— Held : this was good evidence of the original, 
which was burnt.— Medlicot v. Joyner (1(567), 
12 Keb. 546 ; 1 Mod. Rep. 4 ; 84 K. R. 342. 
Annotations: — Refd. Harvey v. Philips (1743), ‘2 Atk. 541 ; 
Ornychund v. Barker (1744), 1 Atk. 21 ; Saltern v. 
Molhnish (1754), Amb. 247. 

2067. Original referred to in other instru- 

ments— Memorial entered in land register.] — 

A claini under a lost deed wa.s allowed on the 
production of an unautiumticated copy of it,, 
coupled with its being recited A recognised in 
other deeds A instruments, A its being memorialised 
in the register for the West Riding of Yorkshire, 
wliere the lands alh'ged to be comprised in tlie lost 
deed, were situate.— Tunstale v. ^J^rappes (1829), 
3 Sim. 286 ; ,57 R. 1005. 

AniuUdtions s—Vientd. Hart. r. Oatlock (1S37), 1 Jur. 735; 
NeaU; v. Marlboroaprh (183S), 3 My. C'r. 4(»7 ; Barnes 
V. HaesHa- (IS 12), 1 Y. P. Ch. ( as. 401 ; Allia r. 
Crawshay (1851), 0 Hare, 382; Auratnan r. C«)rbett, 
(1801), 30 L. .1. CJi. 042; Benhain r. Keane (1801), 3 
He U. P. (S:, J. 318 ; Doswell r. Ueeee (1805), 13 1.. T. 150 ; 
Mara v. Broune, [1805] 2 Ch. 00 ; Jtc Thursby’s Sottlint., 
(irarit r. LiKledale, [1010] 2 Ch. 181; Hr Stanley’s 
Si'ttlint., JMaddneks r. Andrews, [1010] 2 50. 

2068. Exemplification— Of depositions Relating 
to lost conveyance.] — Rlower v. Ketciimfiik 
(1666), 2 K(d. 31 ; 84 K. R. 20. 

2069. Of recovery.] — An exemplification of 

the et. rolls of a re(;overy in aricitoit demesiui 
shall be received in (ividemcMb if the original record 
be destroyed. — Gkefn v. Froud (1671), 3 Keb. 
310 ; 1 Mod. R(‘j). 117 ; 84 E. R. 738 ; sub nonu 
Anon., 1 Vent. 257. 

Aruuttntions : — Mentd. Warren d. W<‘bb. v. Clreenville (17 10), 
2 Stra. 1120 ; Uoodtitle d. Brid}?es r. ('hundos (1700), 2 
Burr. 1005 ; Middleton r. iMelton (1820), 8 L. J. U. S. K. B. 
243 ; I'atcli r. Sliore (1802), 3 Drew, ic Sin. 580. 

2070. Of will - Validity of will suspected.] 

An original will was lost, A from the exemplifica- 
tion thereof under seal of the 1 Prerogative Ct., 
there was reason to suspin^t its validity, as t/O the 
disposition of the r(;al estate; — Held: siieli 
exemplification could not be admitted as (‘vidence. 

- Arthur Arthur (1720), 3 Rro. Pari. Pas. 568 ; 

J E. R. 1503, H. L. 

2071. Office copy — Of lost bill in Chancery.] — 

olhce copy of a bill cannot be read in (‘vidence 
if the original is not upon the file, though an 
( nicer (3f the ct. is ready to pnjvo that the original 
cannot be found among tlie records. JOntries of 
presentments in the books of a manor are not 
(’vidence of acts of ownership, nor us<m 1 over lands 
by the lord of tlie manor. Irwin (Viscount) v. 
Simpson (1758), 7 Bro. Pari. Cas. 306 ; 3 E. R. 
199, H. L. 

2072. Of enrolment of deed.] — SMAirr 

r. Williams (1694), Comb. 247 ; 3 Lev. 387 ; 1 
Salk. 280 ; 90 E. R. 157. 

Annotations: — Consd. Tinkler v. Walpole (1811), 14 East, 
226. Mentd. Stany nought v, Cosina (1746), Barnes, 
456; Birch v. Wright (1786), 1 Term Uep. 378 ; Hall 
(1. Surtees v. Hoe (1822), 5 B. A Aid. 687. 

2073. ^ .] — -Dawnev, Demandant, 

Newsome, Tenant, Downe (Lord), Vouchee, 
No. 2056, emte. 

2074. Examined copy — Returns of parish regis- 


ters — ^ Whether proof of loss of original necessary.] — 

(1) Semblc : the returns made annually of 
transcripts of parish registers to tlu^ registry of 
the diocese, under Canon 70, are not receivahlo 
in eviden(X‘ instead of the original register, or an 
examined copy of it, witliout proof of the loss 
of the original register ; but if the original b(‘ 
proved to liave been lost, examined copies of these 
returns would be admissible. 

(2) Scmhle : if the returns were made und(M‘ 
Parochial Registei*s Act, 1812 (c. 146), s. 6, 7, 
examined co]U(‘s of them would be ovideuce, wit h- 
out proof of the loss of the oi'iginal n^gister. ^ 
Walker r. Beauchamp (Countess) (lcS34), 6 
C. A P. 552, N. P. 

Anuotutions .'- (irntrolli/, Mentd. Slaney r. W'nde (1836), 7 

Sim. 5115; Havl(‘s v. Lowndes ( 1843 ), 6 Man. A ( 1 . 471 ; 

Shedden r. A.-O. (i860), 30 L. J. 1*. M. A A. 217. 

2075. Marriage settlement.] — In 1828, two 

trustees <*xeeuted a marriage sc^ttlcamuit. The 
trust^ees died : — //c/d : t he settlement having 
been lost, an examiu(‘d copy might bo r(‘ceived as 
secondary evithouH' of the original. — W estmorio- 
LAND V. iloLLAND (1S71), 23 L. T. 797 ; 19 W. R. 
302. 

2076. Attested copy — Deed.] A purchasi r 
made an objection to a lith- for want of a deed, 
which had b(‘(*n (mrolh’d at a iniblic olliths bni 
could not l)(‘ found. A cojiy of it , takc'ii in 1632, 
attested to la^ a t-i'ue one by live witnesses, was 
produced in ct. : — Held : this would have been 
sulllcieut, evmi without an attestation.— II ARVi-iY 
V. Philips (1743), 2 Atk. 511 ; 26 .10. R. 725, L. C. 
Aruiotation : — Mentd. He Halifax ('oinmeivial Banking l!o. 

A Wood (18'.‘8), 7 b L. T. 536. 

2077. -- ^ ^ — Dawney, Demandant, 

Newsome, Tenant, Downe (Lord), Vouchee, 
No. 2656, (ode. 

2078. .1 - Ejtzwai/per Peerage, No. 
1671, ante. 

2079. .] -In (‘ov(‘nant on a lost detal, 

with non c.s7 factum ])l(‘ad(‘d, it was proved that, on 
.s(‘arch, th(^ deed, whi(;h by tli(( date was .sixty 
yciars old, could not ht^ found in tin* immiinent- 
room of ])itf., but that IIkohj was loimd theu’e a 
pap(‘r which pnipoiled to be an attest-ed (‘ojiy of 
it. It. was ])rove(l that b(.)tli the }>er.sons whos(^ 
signatuiM’s were to it as attest ing the cojiy wen*: 
dead ; A the handwriting of one of tlnMU W'as 
provc’d ; A it \vaH also ])](>V(‘d t hat persons of t he 
.same names as thosci wlio had altcsttsl t hi; original 
deed were also dead: Held: upon this jiroof 
this pajxT was not j'eceivabh^ as siH’ondaT’y (‘videnee 
of the deed. -Brindley v. Woodhouhe (1845), 1 
Car. A Kir. 647, N. P. 

Re!d. He Halifax Commendal Banking Co. 

V. Wood (185)8), 7U L. T. 536. 

2080. Of parliamentary survey.] - Copy of Parlia- 

mentary survey und(T the Common w^ealth was 
admitted in evidi^nce, the original having been 
de.stroyod. — U nderhill v. Durham (1699), 1 

Freimi. K. B. 509 ; 2 Cwill. 542 ; 89 F. R. 383. 

2081. Of official licence— Authorising voyage.] 
Eyre v. Pal-sgrave, No. 1975, ante. 

2082. Of faculty- Suit for tithes.] — A eo])y of 
a faculty granted in 1613 was admitted a.s <; vidence 

bolow was Hatislled Miat tliuro was no 
rc’artim to doubt Uh being a genuine 
copy 11(1(1 : hucIi coi»y was (ividenee. 

not of a conteninlat<*(l v-a hxil 
of one wbJcli bad been executed A 
completed.-— D ahke Hct v. Enait 
(.S llJilK) (1870), 2 N. W. 35)5.— 

IND. 

t. Examined cow -) — A (Rjcuinent , 
more than thirty ycairs old, fiurport- 
ing to be a (aipy of a lost Inst rument 
A coming out of the proper custody, in 
not made evidence by an IndorKcnicmt 


writ of execution issued pursuant | 
thereto admitted in evidence, an 
official in the office where the same hud 
been filed U’stifying that he had made 
the copies from the originals, wliich 
were proved to have been lost. — 
Wahdropk V . Canadian IUcific Ky. 
Co. (1884), 7 O. R. 321.— CAN. 

2066 ii. .] — A copy of a deed 

xvhich has been proved to be lost should 
not be received in evidence, A is of no 
v'alue as evidence oven when admitted, 
unless it has first been proved t hat the 


copy produced is a correct copy of 
the lost deed. — HuKiiiMONJ Hahi r. 
Kouuna Kant Moitho (1878), 

(J. L. U. 505).— IND. 

8 . Office copi/. ] — Where a wujU>- 
ul-iirz w'as destroyed in the Mutiny, A 
pltf. tendered in evidence a book 
obtained from the tahsil office, whicJi 
purported to contain a co])y of such 
wajib-ul-tirz A of the signatures of tin; 
persons signing the originaJ, A the 
name of the official in w hose presimce 
ttie instrument was executed A the ct. 
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Evidence. 


Scet. C. — Secondary evidence ; Snb-/<eet. 5, E. (h), 
(c) <fc (d).] 

in a tithe suit, it being produced from tlic custody 
of a per^n whose rights were abridged by it, & 
there being evidence that the original conld not be 
found in the proper depositary, which was 
destroyed by the Great Fire of Ix>ndon. — Isiiam 
V, Wallace (1830), 4 Sim. 25 ; 58 E. K. 10. 

2083. Of award.] -The ct. may proceed upon 
proof of the copy or draft of an award, on being 
satisfied that the original is lost. — Darwtn 
(1831), [) L. J. O. S. X. B. 183. 

2084. Of endowment of vicarage.] Tucker r. 
WiLKiNfl, No. 3400, post 

2085. Of affidavit- Setting forth lost agreement - 
Correctness admitted by opposite party.]— Poole y 
t’, Goodwin, No. 2573, post 

2086. Of will.] — Fitzwalter Peerage, No. 
1671, anU, 

2087. Lost forged document.] 11. v. Hall, No. 
1088, anie. 

2088. Of abstract of lost deed.] - “A vendor of cer- 

tain lands situate in Yorkshire lost or mislaid the 
deed which by the conditions of sale was to be 
treated as tlie root of his title. By way of veri- 
fication of tlui abstract (jf title delivered to the 
purciiaser the vendor supplied the following 
(ividence. 'That the abstracted portions were 
“ practically ” co])i(‘S of the abstracted deeds ; 
( hat (lie abst-rac^t was compared with IJie original 
deeds contained (wcTything that, was material ; 
a certified copy of (he memorial of th (5 d(X‘4 which 
was regiH(or(Hl in Yorkshire ; J/eld : (he V(‘ndor 


had not discharged his duty to the purchaser of 
verifying the abstract properly. — He Halifax 
Commercial Banking Co., Htd. & Wood (1898), 
79 L. T. 536 ; 47 W. R. 194 ; 15 T. L. R. 106 ; 43 
Sol. Jo. 124, C. A. 

Wilful destruction.] — See Sub-sect. 6, P., post, 

(c) Drafts and Coimterparis. 

2089. Draft — Traced to proper custody.] — A 

draft of a deed, traced into possession of deft.’s 
family, is very good evidence on the loss of a deed. 
— Whitfield v, P'ausset (1750), 1 Ves. Sen. 387 ; 
27 E. R. 1097, L. C. 

Annotations -Refd. Road v. Brookman (1789), 3 Term Rep. 

151. Mentd. Chesterfield v. Janssen (1751), 2 Ves. Sen. 

125 ; Doe d. Bruno v. Martyn (1828), 8 B. 6i, 497 ; 

CroHse V. Bedlngflcld (1841), 5 Jur. 83(J. 

2090. Of award.] /fc Darwin, No. 2083, 

ante, 

2091. Of marriage settlement — Original 

recited in other Instrument.] — Where a marriage 
settlement executed many years ago was lost, but 
a draft of it was produced, it was recited, though 
not accurately, in an instrument purporting to be 
tlie execution of a power given by it, & ^so in 
a will : — Held : the settlement must be acted on, 
& must be taken te have been in conformity with 
tlic draft. — G upjen v. Bailey (1817), 15 Sim. 542 ; 
ll.Tur. 258; 60 E. R. 729. 

2092. Deed.] — Spears v. Harling (1854), 

24 L. T. O. S. 59. 

2093. Mortgage deed— Produced from 

proper custody — Information relating to original 
indorsed.] — Waldy v. Gray, No. 2054, ante. 


111 the haiuhvril Iiik: of a docoasi'd 
family Kolr. of fho porsoii cJaimiiip 
undor IohI iiiHl-fiiiiKMit., t hat h<* Iiuh 
<;omi)ar«*d th<» <Mn>y with I, ho iriHfiii- 
irioiit , A: known Gio hundwrlf Inp of tho 
wItuoMHOH to tho origlnnl. A' of ono of 
tho partioH to ho jri'ijuiuo.- -Kkhin i’. 
Davoukx (1H()]), 12 I. Ch. U. 3.02.--- 


20861. Of 10 ill, \ — Auillitorato testator 
ox<ioiitiui tk rotainod in lils no.sHt'ssioji 
two wIIIm, He dochirod his intent ion of 
hurnInH: the I'arlior, which was ri'vokod 
hy the latter. After his death the 
first will was found, hut tiie second 
eouhl not be found, & it was presumed 
he liad hy mlKtake destroyed the soeoml 
iusGaid of the first. Upon notice to 
tlie parties wlioso inU'rests under tho 
first will wei'o ufieet(‘d hy the secoiul, 
& upon evldmiee of his iiitentlcms vY of 
t he similarity of ai)V>eiiranoe of tlie two 
papers, prol)ate ifrunteil of a fair copy 
draft, of tho sooond will.--/fc UKAi.ir.v’H 
VVlu. (1883), 9 V. L. R. 4 3. AUS. 


2086 li. . ] — WluTo it. was proved 

tliat doeiMisod made a will, that it 
existed after his death & tliat It was 
now lost, or destroyed, a copy made 
from memory .Y well pro veil by dis- 
IntcrcHtod witnoHses to corresin»iid in 
etfect with the lost will was admitted 
& administration granted. — He Cen- 
LEN’8 Estate (1852), 3 Nlld. L. R. 308. 


2088 1. Of abstract of lost tfred.)-— 
When a person has made extracts 
from a paper, he may. aftir the loss 
of tho orltrinal, refresli his rmmiory liy 
reference m such extracts ; & w’hero 
other secondary evidence Is produced 
of tho whole Instrument, a witness may 
speak to tho conUuits of a part which 
ho has abstracted although he has not 
soon or does not recollect Uio remainder. 

V. Jack (1849), 1 All. 476.- 


a. Of plan .] — ^ To prove tho lost 
plan of a I'cservotr which had boon 
doposittod as required by atandinjr 
Orders in the omcc of tha Board of 
Laud & Works, the ot, admitted as 
secondary ovidouco a similar plan 
lodged with t he clerk of the I^ogislativo 


AsHembly.- CoNvoi.i.Y v. BT-'.TCCiiwofiTn 
(MIIUK OF) (1870), 2 V. L. R. 1.- -AUS. 

b. ASv'orn copy.]- A paper hwomi 
by the registrar to he, un aeciimte 
copy of the registry wan admitleil as 
M*eondary e\ Idence : — 7/e/</ .• tJie evi- 
dmici^ was properly reetdved. — Ha'/f.i.i. 
V. hVAF (1870), 2 R. &C!. 30.— CAN. 

o. Of insurance policy. ]• -A policy 
of Insiirauco iiad been dostroyi.d, no 
copy kept, hut a form was iirodueed 
jirovcd to bo tlie form tlien in use, & 
filled up from tlio application : — IlcUl ; 
good secondary evidence of tho policy, 
as regarded the conditions, etc., hut 
not ns regarded tlie descrli»tIon of tlie 
property, which differed from that in 
the niiplieatlon. — Johnston v . (’anada 
Fakmkuk’ Mutual Kike In.mukamk 
Co. (1877), 28 0. P. 211.- -CAN. 

d. Certified - On llio trial 

of an action to recover posseHsion of 
land pltfs. put in as part of their title 
a certified copy of a deed without 
shoAvlug that the origlnn! w'ns not in 
their possession ‘.-—Held : this was a 
matter as to which pltfs. should be 
permitted to amend by filing the usual 
statutory affidavit. — Doui.l v . Kef.fe 
(1901), 34 N. H. R. 15.— CAN. 


ren Hiring a si amp, Is admissible In 
(widenee.--nF.itBEKi' r. Rae (1802), 
13 1. (Ji. R. 25.— IR. 

k. Of deed, J A doeument pur- 
porting to be an ohl copy of a lost 
deed, Avhereby certain eliarges on land 
W'(‘re created, condiig from the eustmly 
of the OAvner of one of these charges, 
Is not admissible in e\idenco against 
tho oAvner of tho land A\4thout being 
proA’cd .^ — lie Coane (1803), 9 L. T. 54. 
— IR. 

l. Of decree.] After an appeal 
Avas filed, the decree Avas destroyed : — 
Held : a copy In the possession of 
applt. might be received upon evidence 
being given of its authenticity. 7 - 

RlSinCNDYAL yiNUlI r. KHADKF.MA 

(1802), Marsh. 213; 1 Hay, 581. - 

IND. 

m. Press cojiy.] — Evidence that a 
principal letter eouhl not be recovert d : 
— Held : sufficient to warrant the 
admiHshui In evidence of n press copy. — 
Ct.f.ments r. Macaulay (I860), 4 
Maeph. (Ct. of Sess.) 543 ; 38 We. Jur. 
2 77.— SCOT. 

PART IV. SECT. 6, SUB-SECT. 5.— 
E. (c). 


•• — “•] — In a case falling under 
Evidence Act, s 65 (a), (e), (f). any 
secondary evidence is admissible.- '- 
He Ava & BUENim.UA Coi.libion 
( 1879), 1. I,. R. 5 Ualc. 568.- IND. 

L •] — The rule laid doAA’n in 

Evidence Act, s. 65, that a certified 
copy is the only secondary evidence 
admissible when the original is a 
doeument of which a certified copy is 
permitted by law to bo given in evi- 
dence, docs not apply whore the original 
has been lost or destroyed. — K alandan 
r. Kunhunni (1882), I. L. R. 6 Mad. 
80.— IND, 

g. $>tamped copy — > Of lost wn- 
slamptd oriffinaLh-A stamped copy 
of a lost unstamped original document 
cannot be received in evidence. — 
CoNNoi^r. Cronin (1858), 7 I. C. L. R. 

li. J , — Semble : a stamped 

copy ^ of a lost unstamped document. 


n. Draft — Of will.] — A avUI had 
been duly executed, but could not be 
found at tlio death of testatrix, lipon 
proof that the draft contained a true 
copy of tho will, & that testatrix had 
a fcAv hours prior to her death spoken 
of the existence of tho will, the ct. 
granted probate, although tho some 
did not caary out the instructions 
given by testatrix for the preparation 
of tho Avill. — He Co'Eterili/s Wjll 
(1904), 4 S. R. N. S. W. 617 : 21 
N. H. W. W, N. 145.— AUS. 

o. —,] — There Avas no 

evidence that a lost will Avas duly 
executed : — Held : probate should not 
be granted of a draft. — U air r. Bowen 
(19(19), 9 C. L. R, 510.— AUS. 

p. Of dispo.sition.] — A party 

having burnt a disposition : — Held : 
competent in a question with him, I0 
refer to a draft of it. In order to prove 
that it contained a reseTwed right of 
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2094. Counterpart — Lease of mortgaged property 
— Proof of execution of lease by mortgagee.] — 

The count/erpart of a lease purporting to have been 
executed by a lessee of a lease granted 
by the mtgor., in conjunction with the mtgee. 
of certain premises cannot be read in evidence as 
against one who derives title under the mtgee., 
without some evidence of the execution of the 
original lease, which has been lost, by the mtgee. ; 
but proof that the original lejise was signed by the 
mtgee., the subscribing witnesses not being known, 
would be suflicient to warrant the reading of th<^ 
counterpart. — Doe d. Clark v, Trapaud (181(1), 
1 Stark. 281, N. P. 

2095. Apprenticeship deed.] K. v. IIinc k- 

i.p:v Ovrrseerh, No. 2039, ante. 

(d) Parol Evidence. 

2096. General rule — Parol evidence admissible.] 

— Leyfield’s Case, No. 1819, anie. 

2097. — - -.J — All d(‘(‘ds, ete., must be 

pr'oved unless in hands of adve!*s(‘ party, or 
tiesiroyed ; then parol evidence of <‘ont<mts will 
be allowed. — C ole v. Cirhon (1750), 1 V'es. Sefi. 
503 ; 27 K. U. 1109, L. C. 

An7u>tatio7i : — Mentd. Honiuinn r. (’Jmrh.wvorth, ll^OrO 2 
K. JL 12:L 

2098. Lease — ^By witnesses who saw the lease.] 

— Moreton V. Horton tV. Thorner (1009), 2 
Jveb. 483 ; 84 K. K. 303. 

2099. Nine years expired.] 11. v. North 

Hedrurn (Inhabitants) (1784), Cahl. Mag. (-as. 
452. 

J alums : — Reid. Hall r. Hull (1811), 3 Scot t, N. U. 
r)7 7. Mentd. It. v. Miuworth (1802), 2 East, 109. 

2100. Assignment of .J M ETTEits v. Brown, 

No. 2001, ante. 

2101. Jointure.]-" Haines Barley’s Case, No. 
2728, 27o.9t. 

2102. Court rolls.] -Andrews v. Wai.ler, No. 
1 974, ante. 

2103. Order of removal.] I’arol evklenei^ of an 
order of removal proved to be lost, is sunieient.- - 
It. p. Metheringham (Inhabitants) (1790), 0 
9Y-rm Itep. 550 ; 101 E. B. 700. 

2104. Account vouchers.] — As, in the case of 
cTCcounts in some sense settled, & a considerable 
period elapsing btiforc they were irnj)<*a,ched, 
vouchers might liave be(‘n delivered np or lost, 
the oath of the part^^ is admitt ed as evidence as to 
the existence import of sindi vouchers. — 
Morgan v. Lewes (1810), 4 Dow. 29 ; 3 E. H, 


1079 ; fnib notn. Lewes r. Morgan, 5 Price, 42, 
139, 11. L. 

Annotations: — Mentd. Hare v. Hruford (1821), 13 Price, 

277 ; Ililoa v. Mooro (1848), 17 L. J. Gh. 385 ; Blaerravo 

V. Routh (1856), 2 K. & J. 509 ; Uresley v. Mounlcy (1802), 

3 De G. F. & .T. 433 ; Seaward r. Paterson, 11897] 1 Ch. 

.545; Bateman v. Hunt, (lUOlj 2 K. B. 530; Cheese t;. 

Keen, [1908] 1 Ch. 245. 

2106. Acknowledgment of a debt— Where debt 
barred by Stat. Limitations.] — 'Wliere a written 
promise to pay a debt barred by 8(at. Limitations 
has been lost, oral evidence of the contents of the 
writing may be given. — H aydon v. Wilt jams 
( 1830), 7 Bing. 103 ; 4 Moo. i't P. 81 1 ; 9 L. .1. O. S. 
i\ P. 10 ; 131 E. n. 03. 

J anohif iVms .* -Folld. Rend r. Price, (19091 2 K. B. 724. 

Refd. Baildon?;. Walton (1847 ), 1 7 L. .T. Ex. 3.. 7. Mentd. 

BrlMTHtocko V. Sinitli (1833), 1 (’r. <S: M. 183 ; Ir\inK t>. 

Veltoh (1837), 3 M. (.V W. 90 ; Courtenay r. WilliamH 

(1811), 3 Haiv, 539. 

2106. Within Civil Procedure Act, 1833 

(c. 42), s. 5.] Obligors under a bond dated in 
I87t) bound themselves jointly A- severally for the 
r4‘i>ayment of a sum of money advanced with 
inter(‘st. One of tlnmi, the principal debU>r, 
died in 1905. The dec(‘a.Heil co-obligor had 
been in the liabit of semling down to the year 
in whicli he dic'd, the Jialf-yc^arly int-i'nsst by 
cheques inclosed in letters. The pc'rson who 
rect'ived these hdi(n*s statcMi in evidence tiiat^ the 
letters had betai destroyed, b\it said that th(*y 
contairu'd, in addition to ihi^ cl)(‘ques, acknowledg- 
ments of Hie exist (mce of tlie bond, tto it was 
accepted that they did contain such acrknowledg- 
iiienis : -d laid : although abov^e. sect. DHpnred an 
acknowledgnunit to bo in writing, yet the; exisUmce 
of th(‘ writing when it had bec'U lost Ao p?*oof of the 
loss was satisfactory to thr^ c(.. miglit he provi'd, 
<fc secondary (widence might be given of tiui lost 
document.— Read v. i*RiC'E, [1999] 2 K. B. 721 ; 
78 L. .1. K. B. 1137 ; 101 J.. T. 00 ; 25 T. L. IL 

701, a A. 

2107. Sheriff's warrant- Though book In which 
entered not produced — To connect sheriff with 
officer executing warrant.] — In an action of troven* 
against a sheritT, if it appear ti»at tJio ollin^v's 
warrant is lost, parol evidencu^ may be givem 
of its contents, vdlh a view of connecting the 
sluTiir with th(j ollieer, althougli it ai)p(uii‘ that 
a book is kept at tlie sherilT’s otHce in whicli an 
entry is made of all warrants grant.(!d by tinj 
sherilT, & tliis book is neither produced nor called 
for on t he pait of pltf. - Mo(jn v. ItAPHArj. (1835), 


Hcrvitudc ugain.st liini. • 'Hess v. Fisiiku 
(1833), 11 8h. (Cl. of 8cs«.) 467. - SCOT. 

q. iUnmterpart ■ — Of lexm:.] - • A 
tlocuijient wuH produet-d wliicli wan 
said to bt; n counterpart of an agjcc- 
incnt of letting. It was not registered ; 
Held : it was inadniisslble in evidence. 
— Yt:siiWADA«Ai & GopikAuAi r. Ra m 
Chandra TukAhAm (1893), I. L. R. 
18 Bom. 60.— IND. 

PART IV. SECT. 6, SUB-SECT. 6.— 
E. (d). 

2106 i. AcknowledgrnerU of a debt — 
iVhere debt barred try iStatxde of LimUO’ 
Hons .] — -In a suit for the recovery of a 
sum of money due on a balance of ac- 
counts, pltfs. allcfired that defts. had 
given a ■v^tten acknowledgment of the 
debt. The material issue upon the plead- 
ings was whether there was any such 
acknowledgment. The acknowledg- 
ment w'as alleged to have been lo.t^t k. 
the question arose whether secondary 
evidence of its contents could be 
received : — Held : Limitation Act, 
1877, 8. 19 (2), belongs to that branch 
of the law of ovldenco wldch is dealt 
with by Act I. of 1872, b. 91, & ought 
not to be read in derogation of the 


gciK'ial riilcH of Hccoiidary 4rvid(‘iu'0 
so as to <!xclude oral evidence of tls^ 
cont(M«tH of an acknowledgment whicli 
has been lost or destroyed. —Shambhu 
Nath Nath v. Ram Chandra Shah a 
(1885), 1. L. R. 12 (Uile. 267.— IND. 

r. Letter,]- -A p(*rHon who Jjas re- 
ceived a letter, part only of whicli, lie 
stated, related to the subject, matter 
of the suit, may, after the destruction 
of tlie letter, testify a.y to the eontcinls 
of that part,, tliougli Jie cannot state 
the w’ords of the reinaJndir of it, 
except generally, that it Iiad no ri fer* 
once to the question involved in the 
— McGibron r. BCRPKK (1885), 
25 N. B. R. 81. — CAN. 

8. — .J — An objeelion was taken 
to the production of the deposition 
of a haver to prov<‘ tliat a Jet-t<*r 
could not bo recovered, tH it was j>ro- 
I)oHcd to prove the contents by a 
witness : — Held : the evidence proved 
that a letter w’as written at the time, 
& that it was not to be found. When 
a principal \vrltlng Is not to be found, 
a copy Is the next best evidence, & 
then parol testimony. I’he party was 
entitled to parol evidence of Its con- 
tents. — S cott v. Miixkr Sc Kerr 


(1830), 5 Mm-r. 236.- -SCOT. 

t. - (hmtitinitm drfunuihn'i/ 

7nal.fer.\ SVUoru a bMter allegeil to 
contain defamatory matter is lost, A: 
seemidary evidence of its ('(mteuts is 
admitted, the very words of t he alh'gt'd 
libel must be })rov(ul, A, gt'neral evl- 
flfuiee as to what tlie witness believes 
to b<? the Kubstanee or etl’eet of tlwin 
is insufficient. — S uitikki^and v. N’kii.l 
(1887), 6 N. Z. L. Jt. 5.— N.Z. 

a. Ayreemnit.] — Evidence sliouM 

not 1)0 allowed to prove the terms of a 
verbal agreement l>etween tlie parties, 
when they subseqiKMitly entfTed Into 
a written agreement relating to flic 
same subjecd matter, although tln^ 
latter has been lost 6c it cannot bis 
proved by a copj'^ ; 6c, when pltf. 

claiming under the verbal agreement 
cannot remember the e<jntents of the 
written figr<‘ement, 6c the evidence on 
Uie part of deft, as to sueh eontonts 
is not credited by the trial Judge, the 
result Is that no agreement is pro veil, 
6c pltf. niuHt fail.- W'icKH v. Mili.i k 
( 1911), 21 Man. L. Jt. 534 - CAN. 

b. Ancnertt deed.] - Qu. : whedher 
the contents of an ancient deed can 
ho proved by parol evidence or 
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Evidence. 


Sect. 5. — Secondary evidence: Siih-scrf. 5, E. {d) 
<Sc F. ; suh-se ct. 0, A. [a). | 

7 C. &; P. 115, N. P. ; subsequent 'proceedings, 2 
Bing, N. C. 310. 

Annotations : — Stentd. Bodlfy v. Keynold.s (1840), 15 

L. J. Q. H. 210 ; Edmondson v. Nuttall (18(M), 17 C. B. 

N. H. 280. 

2108. Paper authorising distress — Copy given to 
distrainee — Such copy not accounted for.] — (1) A 

person who made) a distress received a paper 
from the person by whoso autliority he distrained, 
Ac made a copy of it ; whicii he gave to tlie person 
distrained on. The original was lost : — Held : 
])arol evi(hinc(^ might be given of its contents, 
without i)roducing or accounting for the coi)y 
given to tin* party distrained on. 

(2) A inotlier A son were in possession of a 
liouse, for which house a declaration in ejectment 
was served on th(; son, who let judgment go by 
default, A also on the mother who defended : — 
Jlcld : on the trial of the ejectmcuit against the 
Tuother, an examined copy of a judgment, re- 
covered against the son by the lessor of pltf. for 
use A occupation of the house, was not receivable 
in evidenc(j. — Dor: d. JVIohhe v. Wilijams (1842), 
Car. & M. 015, N. P. 

2109. Bill book.] CiiESTON v. Cibbs (1844), 
3 D. T. O. 8. 38. 

Contents of will— Declaration of testator.]— iS'cc, 
generally, ICxKCUTORS ; Wiixs. 

2110. Letter — Showing Intention as to disposal 
of property.] — Beecher v. Major, No. 1982, ante. 

2111. Containing threat Divorce pro- 
ceedings.] — Maxwell’s Divorce Bill, [1911] 
W. N. 220, 11. L. 

2112. Agreement — Supply of gas.]— Grays Gas 
Co. V. Bromley (Jas Consumers’ Co. (1901), 
'rimes, Mar. 23, i\ A. 

Wilful destruction.] See Sub-sect. 5, P., post. 

F. Wilful DeMruction. 

2113. Destruction by person bound by document 
— Admissibility of secondary evidence — Sworn 
copy.] — If a man destroys a thing that is designed 
to b('. ovideiu'C against himself a suiiill matter 
will supply it. Deft, having torn his own note 
signed by him a copy sworn was admitted to be 
good evidence to prove it. — Anon. (1098), 1 I^d. 
Kaym. 731 ; 91 B. B. 1388. 

2114. Parol evidence.] — Where a deed 

is wilfully destroyed, everything is to bo presumed 


against the party, in odium spoliatoris ; &, there- 
fore, the parol evidence of the person who pre- 
pared the draft, though at the distance of several 
years, is admissible to prove the general contents of 
it. — Delany V. Tenison (1758), 3 Bro. Pari. Gas. 
059 ; 1 E. K. 1559, H. L. 

2115. Marriage settlement,]— 

In 1 800 a husband, through the intervention of his 
wife, obtained possession of their marriage settle- 
ment from their trustee. The husband, then, in 
order to raise money upon the property comprised 
in it, destroyed the settlement, mortgaged part 
of the settled property, was proceeding to sell 
other parts of it. In Apr. 1864, the trustee filed 
a bill to restrain the intended sale, & i)rayed a 
declaration that the canceibid settlement should 
be established, & the trusts of it carried into effect. 
Tlic husband did not deny the fact of his having 
destroyed the settlement : but pltf. & the wdfe 
denied many of his allegations, especially those 
with respect both to the circumstances under 
which the settlement was obtained by her from 
the trustee, & the })recise contents of it. No 
draft or other copy of the settlement was produced 
to the ct. ; but tliere was the evidence of the 
trustee, & the wife on the one side, & that of the 
husband & other persons who were not parties 
to the settlement, but who had subsequently 
read it, on the oth(U‘. There was also the evidence ) 
of the solr. who had prepared the settlement, A 
who liad acted as solr. to the husband, in the mtge. 
transaction, A in tlie proposed sah’i of part of the 
settled property i—Held : upon a full considera- 
tion of all the evid(ui(;e in the case, i)ltf. was now 
entitled to the relief ho sought.-- Brandon v. 
Barlow (1805), 13 L. T. 0. 

2116. — Libellous letter.] — Deft., 

after the publication of a libel, A before the action 
was brought, destroyed the letter containing the 
libellous words : — Held : as the defamatory 
writing was not in existence, secondary evidence 
of the contents of the letter by witnesses who 
licard it read was admissible. -Rainy v. Bravo 
(1872), L. K. 4 P. G. 287 ; 9 Moo. P. G. G. N. S. 35 ; 
27 L. T. 249 ; 30 J. P. 788 ; 20 W. R. 873 ; 17 
E. R. 427, P. G. 

2117. .] — O. ordered animals, bought at 

a market in the county of S., to be forwarded to 
T., in the county of 0. A form of certificate was 
there givtin to tlie drover, who showed it in tln^ 
course of th(^ journey to railway porters A others 


M'liotlior the deoM itself iiuist not. be 
prodneetl.-- Ei)(;ktt r. Stiles (1811), 

I Kerr, JJS. - CAN. 

0. J)onnnL'tit shoiruio coinposition 
of com pan u ' ~ liy ivitncss who read 
(Uycuinctd.] - V\iL hikhI ilefts. for work 
done f«)r B. Uo., Si together with other 
evlileiiee in'ediieed a witneHs who saiil 
ho luul iieen one of a deputation that 
liatl calk'd upon tlie nianager of tlie 
eo. to aaocrtaiii of wlunn it was eom- 
posed, (S: that said inaiiuger had pro- 
duced a docunuTit naui it, stating 
that T. & J., the jiartloH sued, vAith 
ot hers whom lie named, wenU Iie parties 
euneerned In the co. ; that the docu- 
ment was tlicu hamled to witness avIio 
rt^ad part of it to the company presiuit 
who were quite HatlKtled that there 
was Rueli a co. ; — IJeld : this statement 
was admlssiblo os secondary cYideiice 
of tlie document. — L ockiiaht v. Wat- 
son (187t)), a U, & C. 54a.— CAN. 

d. Conitmis of deed — Partially 
destroyed by insects ,] — ^ Parol evidence 
admitted to suppiy words in an old 
deed, lost In consequence of the parts 
on wiiieii they were written liaving liecn 
eaten by insects. — B knodukk Ball 
Hoy r. Dui.i.oo !Sircak (18(>3), Marsh. 
t}20.— IND. 
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2114 i. JJestrnction by person bound by 
document- -Admissibility of secondary 
evidence — l*urol evidence .] — young 
man under twenty-one made an offer 
of marriage by letter to a j'omig 
woman, it in the letter promised that 
if she would marry liim lu' would, after 
t.lie inarrluge, give her all the proiierty 
lie had, meaning real property, de- 
scribing it as my farm in U.,” & 
“ my property in E.” She accepted 
the offer unconditionally, also by 
letter ; t h(' murrlugc took place ; 
lie afterwards conveyed the two 
jiroperties to her. After the con- 
veyances the parties, voluntarily & 
wiihout any evil Intent, destroyed the 
letters, believing that tiiey liad no 
longer any use lor them : — Held : the 
letters formed a pre-nuptial eoutraet, 
onforeeable in siiite of their destruct ion, 
upon satisfactory evidence of their 
contents being given. — Stuart r. 
Thomson (181)3), 23 U. K. 503.— CAN. 

2114 ii. .] — In a suit 

to rt'deeiu a mtge. it was proved that 
the intgees. & their assignee had 
fraudulently destroyed the deed by 
which the property was mortgaged : — 
Held : the intgecs. could not bo per- 


mitted to prove tlie contents of the 
deed of the amount of mortgage debt 
by secondary evidence,- -SiiKK An- 
DULLA V. SllKK MUITAMMAU (1S«4), 
1 Bom. 177.- IND. 


2114 iii. .1— A eau- 

tioner, dcMiring to terminati?* liis liability 
to a bank under limited giinraiitee, 
paid to the hank the full amount for 
which he was liable. The bank having 
written on the back of the letter of 
guarantee a receipt for the payment, 
which contained a reservation of his 
right to claim on the estate of the 
principal debtor for the full amount of 
ids indebtedness, delivered the letter 
of guarantee to the 'eantiouer, who 
intentionally destroyed it. The prin- 
cipal debtor having thereafter become 
bkpt., tlie bank made a claim for a 
ranking in the bkpey. proceedings & 
a question having arisen as to the 
ainount for which the bank was 
entitled to rank, the bank sought to 
prove the tenns of the letter of gua- 
rantee & receipt .—Held : there was 
no casus amissionis disclosed which 
could entitle the bank to prove the 
tenor of tlie destroyed document. — 
MACKINNON’S TRUSITSK V. BANK OF 

Scotland, [19151 S. C. 411. — SCOT. 
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at two places iu the county of C., but it was 
destroyed by order of O. On O. being charged for 
uttering a f^se certificate, & notice to produce the 
original being served :-—Hcld : the justices at T. 
were right in receiving secondary evidence of the 
certificate. — Oakey v. Streiton (1884), 48 J. P. 
700, D. 0. 


Sub-sect. 0. — Document in 1'ossession of 
Adversary — Notice to Produce* 

A, Conditions Precedent to Admissibility. 

{a) Service of Notice. 

2118. Notice essential — Prior to admission of 

secondary evidence.]— R. v. Doran (1791), 1 

Esp. 125, N. 1\ 

2119. — .] — You cannot ask a witness 

what the opposite party luis said as U) the contents 
of deeds executed by him, without sucli i)arty has 
had notice U) i)roduce such deeds. — Bl^oXAM v. 
JOlsee (1825), 1 C. & P. 558 ; 1 (Jarp. Pat. Cas. 
424 ; Ky. A M. 187 ; 2 L. J. O. 8. K. B. 02, N. P. 
AmuAdiions : — Consd. Slatterio v. I’ooley (1S40), G M. & W. 

GG4. Mentd. Ncilh(<n V. Harford (1841), 8 M. & W. 8GG ; 

Allen V. KawHon (ISlo), 1 C. 13. ; Board r. Ks-orton 

(184G), G C’. B. 97 ; l‘almor v. Wapstaff (1854), 9 Excli. 

494 ; Ward r. Hill (1903), 20 U. P. C. 189. 

2120. — .] — (1) A party cannot, at the 

hearing, give secondary evichmee of the contents 
of a document in his adversary’s iiosscssion, unless 
he lias given him notice to produce it. 

(2) 2410 depositions are not sutlicient notice. - - 
Stulz V. 8tulz (1822), 5 Sim. 400 ; 2 L. J. Oh. 
29 ; 58 E. K. 110. 

2121. •]- 1b debt for rent by the 

assignet? of tlie reversion against the assignee of the 
term, pltf.’s attorney was ealhid by his client to 
prove file execution of a diMul. On cross-examina- 
tion lie admitted that, tiiere liad been another 
deed between tlui sauK! parlies, relating to the 
demised premises, executed after the former, <fc 
tliat he had tliat deed in ct. ; but he rid'iisecl to 
produce it, relying on liis privilege. Deft, then 
olTiiriid 1,0 produc(i parol evidence; of the contents 
of the deed, without stating what evidence. No 
notice to produce liad becei given : — Held : i)arol 
evidence was rightly rej(;ct(*d. — Bate v. Kinsey 
(1824), 1 Cv. M. A K. 28 ; 4 2’vr. 0(32 ; 2 L. J. Ex. 
201. 

A n ion Consd. Dwyer v, (jolliiis (1852), 7 Kxch. G39. 

2122. - — — .j — In assumpsit by the drawer 

against the acceiitor of a bill of exchange, deft, 
pleaded that at the time of the acceptance lie was 
a hkpt., A indebted to iiltf. in a certain sum, wliicli 
debt was proveable by pltf. under tin; fiatj A was 
barred by (hdt.’s certificate, since obtainiMl, A that 
deft, acci'ptcd the bill as part payment of the debt 
due to pltf. in consideration that pltf. would i>rove 
liis d(;bt under the fiat. Replication, that deft.. 


did not accept the bill by way of part payment of 
any debt proveable under the fiat rnodo ct forma. 
Issue thereon : — Held : deft, could not give 
secondary evidence of the bill to show that it was 
accepted under the circumstances alleged, without 
a notice to produce. — Goodered v. Armour 
(1842), 2 Q. B. 95(5 ; 2 Gal. A Dav. 200 ; 12 L. J. 
Q. B. 50 ; 0 Jur. 1002 ; 114 E. R. 770. 

Annotation: — -Consd. Dwyer v. Collins (1852), 7 Exeb. 639. 

2123. — .]— Jones v. Tarleton, No. 

1807, ante. 

2124. .] — R. V. IIinley,No. 1972, ante. 

2125. '.]— R. V. Fenton (1840), cited 

3 C. B. 700. 

2126. .] — In an appeal against a rate 

where the i)ractico of the sessions is for applts. 
to begin A prove the making of the rate, applts. 
cannot, upon non-production of the rate by r(;sps., 
give secondary evidence of it, unless they have 
given ivsps. notice to produce the rate. — R. v. 
Lichfield (Recorder) (1849), 13 L. T. O. 8. 255 ; 


12 J. P. Jo. 292. 

2127. —.] — In an action upon a con- 

tract, in which tlio consideration was a bill of 
exchange given by i)ltf. to deft., who had notice 
to produce it, but on the voir dire statiul that before 
the notice he had discounted it with his banker : — 
Held : it must be proved either by production or 
secondary (;vidence under the notice to produce. 
Qu. : wliether such secondary evidence was 
admissible. Scrnhlc : it was not, A pltf.’s course 
was to have had a discovery of its custody, A 
served the banker with a subpoena duces tecum. — 
Wriqiit V. Bunyard (1890), 2 F. A E. 192. 

2128. — - --.! — R. V. Farr, No. 2135, post. 

2129. .]--Upou an indictm(*nt for 

perjury in fals<;ly swearing on a former trial that 
there was no draft of a statutory declaration, the 
materiality of the existence of sucli draft ium(;d 
upon its contents A the fact of certain alterations 
having b(‘en made in it. l*arol tividence was 
admitt-(;(l, not only of the fact of the existence of 
the di-aft, but of its eontents A alt(;rati()ns made 
ill it whicli were not in tin; ihiclaration itself, 
without any notici; to produce; the draft having 
l)(‘(;n given to prisoner: — Held: (1) such parol 
evidence of the; draft A its contents was 
inadmissible ; (2) tin; nature of the indictment was 
not such as of it self to operate as a notiee to produce. 

(2) It lias beem held that, in an action for trover 
fur a deed or ot4ier writing, notice may be dis- 
pensed with, on the ground that the action itself 
is notice to ded't. of the; nature A contents of the 
document. In a criminal prosecution for stcjaling 
a document, it has biien h(;ld uniKHiessary to give 
^AVOimiY 

3 ; 

lU 


a document, it has biien licua uniKHiessary ro gi 
notice to prodiici; (Kelly, C4B.). — R. v. Elwoht 
(18(57), L. R. 1 O. G. R. 102 ; 27 L. J. M. C. 
17 L. T. 292 ; 22 J. P. 51 ; 1(5 W. R. 207 ; 


Gox, G. G. 579, ( t G. R. 


PART IV. SECT. 5, SUB-SECT. 6.— 
A. (a). 

2118 i. Notice csHciUial — I'rior to n<t~ 
mission of secondary cvi<U’ncr,] ~-hvi ore 
parol or secorularj' (‘vidonce can bo 
ijivcn of a noU‘ being received by 
pltfH. in satisfaction of claim for work 
done. deft, must prove notice to pltf. 
to produce the note. -■Hkwaki> v. 
McDougall (1834), 3 (). S. G47 — 
CAN. 

2118 il. .J -AVlierc a pltf. 

in ejectment pitoes no doeumeiilurv 
or promissory title but relies upon Ihe 
estoppel arising from his having let 
deft, into possession of the land, & it 
appeal's in pltf.’s case that deft, took 
possession under a written agreement, 
pltf. cannot meovcT without producing 
the agreement or giving secondary 


evideiiee of it aft er notle<’. (o pro(lnee. - 
Dok V Bl.vNriiK (1855), 3 AH. 180. — 

CAN. 

2118 iii. -.1 AVIioro to an 

a<dion on a no(<' agniiiHl, the makers, 
defLs. pleaded fraud ; Alrld : the note 
must bo proved, & as deft^*. had given 
no notice to jiroduce, & It was not 
shown that pitfs. or their attorney bad 
the note in ct., the defence could not 
be gone into.- Bank ok Montkkal v. 
Snydkk (1s59), 3 8 U. f'. B. 492. - 
CAN. 

2118 iv. .1 A report of the 

clrcniiistances of a loss under policy 
of irLsurance, made to didts. by their 
agent, a copy of whicli Jiud been given 
to pltf., is not- evidence without notice 
to produce.— D ukky f. 8Ty.MiiST(1861), 


50 All. 197.— CAN. 

2118 V. “.J - BH t. having 

<lep(js<'.d iu evidence tliat loi wroDi a 
letter aiiont his alTairs to deft., i^alling 
on him to sell goods which lie had seiziMl 
under an execution against deft.’s 
principal, A: that lu', pltf.. or somebody 
for him, posted it, N: cvhhuic.e liaving 
liccn given that deft, had JieJd a eon* 
veir^ution wit h a third piTson, in whieJi 
Jje stated that lie hud b«!en so called 
upon, Nr- during which conversation 
hi' held a let ter Iu Ids hand whicli he 
did not read, but whicli he said he had 
ri'Ceived on tlnj subji.'ct : - Held : suflt- 
cient ground to admit secondary evi- 
dence of the letUT written by Pltf,, 
a notice to produce having been 
served.-- Hi'EXi.’KR V. THOMI’MON (1856), 
G 1. C. L. B. 537 : 10 Ir. Jur. 258. — IR. 
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Sect, 5 . — Secondary evidence: Sub-scct. 0, A. (a) 
(fe) i, ii.] 

When notice not necessary.]— Sub-scct, 6, E., 
post 

2180. Object ot serving notice.] — Dwyeh v. 
Collins, No. 2160, post 

(h) Possession of Document by Adversary, 
i. In Generat 

2131. Adversary must have possession — Pos- 
session by third party — Under whom adversary 
justifies.] — In an action of trespass, notice having 
been given to deft, to i^roduce a written paper 
which had been delivered to A. under whom 
deft, justified, & under whose directions he acted : 
— Held : pltf. wfiUrJ not entitled to give secondary 
evidence of the contents. — Evans v. Sweet (1824), 
as reported in Ky. <fc M. 83, N. P. 

Annotations: — -Menid. Doo d. Morgan u. Frlsby (1825), 

3 0 Moore, C. 1'. 571 ; Hamilton v. JoncH (1830), 4 Moo. & 

P. 454 ; Keclliifl: v. Austin (1831), 5 Moo. & P. 500; 

Porsar v. Reed (1851), 2 L. M. & P, 646. 

2132. Stakeholder.] — Secondary 

(ividencr^ of a document, to produce wiiich notice 
has been given, is not admissible, where the 
docunuiiit is held by a stakeholder between the 
party in the cause &. a third person. — 1 ’aiiry v. 
May & Mohiut (1833), 1 Mood. & R. 279, N. P. 

2133. .]— “Where of two defts., G. & L., 

L. had suffered judgment by default, a judge’s 
order of admission was made on notice that deft. 
G. proposed to adduce the documents specithxl, 
which might be inspected, that jdtf. would be 
lequircd to admit that they were copies of, or 
(extracts from, original documents, as they pur- 
})orted to be ; the documents were described 
as “ copies of, or extracts from lettcu’ from pltf. 
to deft, dated, etc.” : — Held : this did not 
authorise the giving in evidcnice such copy without 
further proof of the original, though notice had 
been given to produce, it not being proved that 
pltf. had the original, — S hahpe v. IvAMB (1840), 
1 1 Ad. & El. 805 ; 3 Per. & Ihiv. 454 ; 9 L. J. Q. B. 
185 ; 4 Jur. 905 ; 113 E. R. 620. 

2134. ~.J - Laxton V, Reynolds, No. 2190, 

JJOSt. 

2135. .] On an indictment against two 

prisomn^s, A. & B., for burglary, one of the articles 
stolen, the only one directly i)roved to liave been 
in the possession of either of them, being a ring, 
which was described iiarticularly by prosecutor, 
& proved to have had an inscription upon it, ^ 
t o hav(^ been just like one ho producccl ; Sc one 
of prisoners being proved to have shown, soon 
after the burglary, a ring which was proved to 
have been just like tliat produced, Sc to liavo had 
an inscription upon it, but no notice to produce 
which had been given ; — Held : the contents of 
the inscription on prosecutor’s ring could not bo 
pix>ved as tliere liad been no notice given to 
prisoner to pn)duce the ring shown by him to the 
witness, the conUmts of the inscription upon it 
could not be proved. 

The contents of a writing on any document or 
portable article cannot be proved without its 
production, or without showing it to bo in the 

r ssession or power of prisoner or opposite party, 
no notice to him to produce it (Channel, B.). 
— R. V, Farr (1864), 4 F. & F. 336. 

2136. Whether adversary may deny possession — 


Before secondary evidence considered.] — Deft, had 
written a letter to H., pltf.’s attorney, who 
stated in evidence that he had written a letter in 
answer to it, which he gave to deft, at his, H.’s, 
office on Apr. 4. This letter of Apr. 4 being called 
for under a notice to produce, deft.’s counsel 
stated that there was no such letter, & proposed 
to show by evidence that H. had not given his 
letter to deft, on Apr. 4, at his office, as stated, 
because deft, was at another place, Sc also because 
H.’s letter was dated on Apr. 6, & was sent by 
post on that day. The judge received the 
evidence thus j>roposed to be given for deft, 
before allowing pltf. to go into secondary evidence 
of H.’.s letter of Apr. 4 : — Held : such evidence 
was not evidence to the jury, but to himself only. 
Sc any part of it which was written evidence 
should not be read by the officer of the ct., but 
should be handed to the judge & thou shown to 
the opposite counsel. — S mith v. Sleap (1843), 1 
Car. & Kir. 48, N. F. 

2137. .] — Elmes V. Oule, No. 2180, 

post 

2138. .]— The issue in an action on a 

policy being the execution of the policy pltfs., 
having given defts. notice to produce the policy, 
tendered m evidence a document which he had 
received from defts. purporting to be a copy of 
the policy. Deft.’s counsel then tendered evidence 
to sliow that no such policy had over been executed, 
Sc asked the judge to decide whether that were so 
or not, as a necessary preliminary to the admis- 
sibility of the copy. The judge refused to do so, 
Sc admitt(Ml the copy, leaving the question whether 
the policy iiatl ever bomi executed ultimately to 

the jury: -Held: ho was right in so doing. — 

Stowe v, Querner (1870), L. R. 5 Exch. 155 ; 
39 L. J. Ex. 60 ; 22 L. T. 29 ; 18 W. R. 466 ; 
3 Mar. L. C. 341. 

ii. What amounts to Possession, 

2139. Of ship’s captain— Action against owner.] 

— Notice to deft, to produce an order relating to 
the shii) which it ai:)pear8 deft, has delivered to 
the captain is sufficient, in default of production, 
to enable pltfs. to give parol evidence of the 
order, since the possession of the captain is for 
this purpose the possession of deft. — B aj.dney v, 
Ritchie (1816), 1 Htark. 338, N. l\ 

A nnoiaiion Mentd. Do Mautort v. Sauridoi*s (1830), 1 

B. & Ad. 3U8. 

2140. Of agent of adversary.] — If a i)aper be 
traced to the hands of the agent of a party in a 
suit, Sc notice has been given to such party to 
produce it, he is bound U) do so, Sc the other side 
are not bound to call the agent ; Sc if he has 
delivered it to th(i stamp offic(3 to gi‘t certain 
duties allowed, Sc does not tell the party serving 
the notice to produce, of that circumstance, parol 
evidence of the contents may be given.™ Sinclair 
V, Stevenson (1824), 1 C. & P. 582, N. P. 
AniwUitions : — Consd. Klinos r. Oglo (1851), 15 Jur. 180. 

Mentd. Bui-gresa v. Beauett (1872), 20 \V. R. 720. 

2141. Of banker — Adversary’s cheque.] — 

Notice to a deft, to produce a cheque drawn by 
him & jiaid by his banker, is sufficient to entitle 
pltf. to give secondary evidence of its contents, 
although the cheque remains in the banker’s 
hands. — P artridge v, Coates (1824), 1 0. & P. 
634 ; Ry. Sc M. 153, N. P. 


PART IV. SECT. 6, SUB-SECT. 6.— wore lelt by jdtf. with deft, as security, Pltf. was entitled to prove the contents 
A. (b) (i). & that they had been yiven up by of the notes without showing the 
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uiieiiiujf the cose, stated that the notes to deft, to produce was necessary. (1852), 10 U. U. R. 32. — CAN. 
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2142. .] — If a cheque, drawn by one 

of the parties in a cause, be proved to be in the 
hands of the banker of such party, having been 
paid, the opposite paity need not, if he wishes 
to have it put in evidence, call the banker’s 
clerk to produce it, but may call for it under a 
notice to produce.— Burton v. 1*ayne (1827), 

2 C. & P. 520, N. P. 

2143. Of court — After order to deliver out.] — 

A document deposited in a ct. of equity by a 
party to a suit there, & scheduled in his answer 
but which remains with an officer of that ct., 
aftcu* an order to deliver it to the party, is suffi- 
ciently in the control & power of such party to 
let in secondary evidence afUu* notice to produce, 

non-production thereof by the party. — Rush r. 
Peacock (1838), 2 Mood. & R. 102, N. P. 

2144. Clerk of records.] — K. v. Gordon 

(1844), 4 L. T. O. 8. 190. 

2145. Of member of committee — Not joined as 

party.]— PI tf. was employed as secretary G) the 
committee of a chaiitable society, punsuaut to a 
itisolution entered in the book of the committee, 
of which during his service he had the care. The 
society being afterwards dissolved, pltf. sued 
some of the members of tJie committee for his 
salary i—llcld : he ought to produce the book 
containing the resolution under which he was 
engaged ; & that book api>earing to be in the 

possession of a member of the committee who had 
not been joined in the action, notice to defts. to 
produce it was not sufficient to entitle pltf. to 
give secondary evidence of its contents. — Wiirr- 
FORD V, Tutin (1834), 10 Bing. 395 ; 4 Moo. 8. 
J()(5 ; 3 L. J. C. P. 100 ; 131 E. 11. 957. 

2146. Action against chairman.] -Whore 

several persons, among whom was didt., had 
attended meetings for the purpose of forming a 
co., deft, had acted as chairman ^ signed the 
minut(‘s, which vere afterwarils entered in a 
book, which book was given into the possession 
c»f another meiuber of the comniit-toe in deft.’s 
absence : — Held : a notice to produce the book 
& minutes given to deft, wiis sufficient to hd in 
si'condary eviderK^e of its contents. — W kdb v. 
Harries (1818), 12 L. T. O. 8. 275. 

2147. Of sheriiT — Levy for estreated recog- 
nisances.]— R. V. Hamd, No. 2200, 

2148. Of cestui que trust Action against 
trustee.] — The doctrine of “ open & apparent 
easement,” applied to all ways marked on a plan 
shown by lessor to lessee before the ox<icution of 
the lease, & also applied to a })lan shown by cestui 
que trust of lessor in his presence : -Held : this 
was sufficient 'inimd facie proof of posse.s.sion by 
him, so as to let in secondary evidence of the 
])lan, after notice to him to i)roduce it, he being 
deft, in the action. — 8i*anton v. Hinves (1802), 

3 F. & F. 52. 

2149. Of attorney of adversary — Penal action.] 

— It is not necessary in penal actions to give notice 
to deft, himself to produce jiapers, etc. Notice 
his agent or attorney is sufficient. — CJ ates v. 
Winter (1789), 3 Term Rep. 306 ; 100 E. R. 
690. 

2160. Notice of non-possession — To party 

serving notice.] — After a notice to produce a 
lease & a nonsuit on the trial of the cause, deft, 
assigned the lease without the privity of his 
attorney on record. A second action was after- 
wards brought, & another notice to produce the 
lease was served upon the attorney, who informed 
the person serving the notice that the lease had 
been assi^ed, & that the assignment was made 
without his privity. Pltf. being acquainted with 


the place of doft.’s residence : — Held : it was 
incumbent upon him to have inquired of deft., in 
whose possession the lease was, in order to render 
secondary evidence of its contents admissible. 

In a case circumstanced as this is, notice to the 
attorney cannot be sufficient, since the lease not 
only was not in his possession but had boon 
assigned after the last trial, & the person who 
served the notice was informed that the attorney 
for deft, was not privy to the assignment (Darlas, 
C.J.). — Knight r. Martin (1819), Gow, 103, N. P. 

2151. Action against sheriff.] — Where a 

sheriff’s warrant to levy execution had, after the 
levy, been returned by the bailiff to the under- 
sheriff wdiile the sheriff was yet in office, & the 
bailiff, upon being called as a witness, did not 
produce it : — HeUi : proof of notice to the 
sheriff’s attorney to produce it was sufficient to 
entitle the party to givi5 paix)l evidence of its 
contents. — Tadlin v. Ain'V (1825), 3 Bing. 164 ; 
10 Moons O. P. 561 ; 3 L. J. O. 8. (J. P. 218 ; 
130 E. R. 476. 

2152. ,] In ail actitin against a 

sheriff for not arixisting under a ca, sa., in oixler to 
connect the sheriff wdtli tJie transaction the 
bailiff, who had not been servcnl with a sutipwna 
duces tecum, proved, that when di'ft. went out of 
office the warrant w^fis sent to the persons who 
wliile deft. W'as sheriff acted as the London agents, 
tk who w'ere also his attorn ies on the i*ecord : — 
Held : notice to t-hian to producii the warrant, 
after deft, had gone out of offiias was sufficient 
to entitle pltf. to give secondary (ividimce of its 
contents. — 8uter v. Burrell (1858), 2 II. & N. 
867 ; 27 L. .1. Ex. 193. 

2153. .]- -A notice to produce, served on 

the attorney of a deft, to an indictnumt, is good. 
8earcli in tlui jiropiu* place at the Bankrupt Offlcis 
& notice to producer served on the bankrupt defl-., 
sufficient to let in secondary evidence of bkpt.’s 
jiapors.- Jl. V. Bent (1843), 2 L. (). 8. 168. 

2154. ' - .] -In an action on the case for llie 

obstruction of pltf.’s lights by the erection of a 
club houses the builder was called to ]3rov<^ that 
he contracted with deffts., who wore sikmI as the 
trustees of tlio club. It aiipearirig that thei’e was 
but one contraed-, whieh the witness gave to t he 
attorney of the club, aftor executing it, that 
tluu'e was notice to produce, which w%'is not 
com[)lieMl with '.—Held : tlie attorru^y, Jiaving 
been starved with a subpeena duces tecum, plt-f. 
might go into secondary e.vidoncc of the ejoutonts 
of the contract so delivered to the attorney of 
the club, os his possession must be taken to lx? 
tliat of his clients, & iliey were bound to ask him 
to deliver it to them on the instant. — Batev v. 
Watson (1849), 14 L. T. O. 8. 257. 

2155. .] “Where a doinunont was proved 

to ]iavx3 h(Hui in the actual jiossessiori of a partly 
to the action, or to be now in the possession of his 
attorney in another action : — Held : secondary 
evidence was admissible notice having been given 
to that attorney to produce it. Semt)le : it would 
have been so even without such notice to tlie 
attorney. 

The iiossession of pltf.’s attorney is Uie posses- 
sion of pltf. Gimerally, documents of any value 
are in the actual custody of bankers, or attorn ies 
or agents of some kind ; <fe though they might 
perhaps be subpainaed, it is not necessary to 
subpoena them ; when the j)rincii>al is a party to 
the suit, it is sufficient to give the party notice 
to produce the document, & if lie does nf>t do bo, 
then secondary evidence is sufficient (I*olt/k:k, 
O.B.).— Irwin v. Lever (1869), 2 F. &> F. 296. 
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Ucct. 5. — Secundary evidence: Sub-sect, (i, A. (b) Hi. 

& B.] 

iii. Proof of Possessioiu 

2156. Questioning attorney of adversary — As to 
his possession of document.] — Wiiero notice to 
produce a letter lias been served, the attorney 
lor the opposite party may bo asked, whether he 
has that letter, in order to let in secondary 
evidence of it, if not produced. — B evan v. Waters 
( 1828), 3 C. P. 520 ; Mood. & M. 235, N. P. 
Annolatimis : — Retd. CouIch v. liirch (1811), 2 Q. B. 252 ; 

JJw'yer v, OolliiiH (1852), 7 Exc)i. G39 ; Koupcil v. Haws 

(18({3), .*) F. & F. 781. Mentd. Judson v. Ethoridoo 

(1833), 3 Tyr. 954 ; SaiidoiHon v. Bell (1834). 2 Cr. & M. 

304 ; Scarfe r. MoixaTi (1838), 4 M. & \V. 270 ; Jacksou 

r. CuiiiminH (1839), 5 M. & W. 342. 

2157. - .] — For the purpose of letting 

in s(!Condary evidence, the attorney of the hostile 
jiariy may be asked wliether he has i)ossession of 
a docuin(*rit, thougli it appears that lie obtained 
it frfim Jiis client only in the course of com- 
inuni(;ation witli ridenince to the cause.™ Ooatks 
7\ Bjecji (1811), 2 Q. B. 252 ; 1 Gal. Dav. 017 ; 
1 I L. J. Q. B. 1 ; 5 Jur. 1009 ; 114 E. K. 98 ; 
sud nom. Coates v, Mudge, 1 Dowl. N. S. 540. 
Anibotation Consd. Dwyer i\ Collins (1852), 7 Kxch. G39. 

2158. .] — A solr. to one of the x^arties 

to a suit may be called by the ox)i)osite party & 
asked resiiecding the possession of documents 
connected with an estate, which he liad received 
in x>rofessional confideiK^c^ ; <te, for the jiurpose of 
identifying such documents, the date ^ names of 
the parlies to tluun may be given so luj to give 
secondary evid(;nco of it if it should not be j)ro- 
duced in obedience to the notice given to the 
party for that purjKJse. — Doe d. Makryat v. 
Maidmerit (1845), 5 E. T. O. 8. 333. 

2159. Whether document in court.] 

Wise v. (Collett (1852), 19 I.. T. O. 8. (57. 

2160. — — ,J— (1) The object of a notice 

to produce a document is merely to give the 
oi)posite T)arty suflicient opiiortunity to produce 
it if he pleases, A not that he may be enabled to 
prepare evidenct) to exj>lain, nullify, or confirm 
it ; A, thendore, vdiere the document is in ct, at 
Ihe time of tlui trial, a notice to i)roducc it imme- 
diafely is suflicient to render secondary evidence 
of its contents admissibh' if it be not jiroduced. 

(2) The attorney of a party to a suit may bo 
asked, <fe is bound to answer, whetli(*r a doeument 
whi(4i he has received from his client in the 
counse of his jirofessional emiiloyment is in his 
liossession or elsewhere in tlie ct.-- D wyer v, 
CoDEiNS (1852), 7 Exch. (539 ; 21 L. J. Ex. 225 ; 
19 E. T. O. S. 18(5 ; 1(5 .lur. 5(59 ; 155 E. B. 1104. 
Annotatimis : — As to (1) Reid. v. Bono (1853), 21 

Jj. T. G. S. 158 ; Boat son r. Skono (1800), 29 L. J. E.x. 

430. yls to (2) Refd. ;Marnult v. Anchor KeYoi>:ioiiaiy C’o. 

(1801). 3 (iiir. 301 ; h’t C’utts, E.v, p, JbboLson (1807), 10 

D. T. 715. 

2161. Other possible possessors not exhausted — 
Document relating to pauper settlemenP Alleged 
owner deceased No examination of representa- 
tions or search.] — An indenture c)f api^renticeshii), 
made 1797, having been signed only by one over- 
seer of api)ellant parisli. respondent i^arish, to 
show that only one had been appointed in that 
year, called upon apidts. to i)roduce the original 
ajH^ointment, having gdven them notice to x>ro- 
duce all books A writings relating thereto ; one 
book oidy was produced, A that was not for the 
jear 1797 Held : resits., not having taken any 


means to j)rocure the testimony of the overseer 
himself, who must be presumed to have the 
custody of the original appointment, were not 
entitled to give secondary evidence of its contents. 
— B.. V. 8toke Golding (Inhabitants) (1817), 1 
B. & Aid. 173 ; 10(5 E. B. 64. 

2162. No Inquiry of prima facie 

order.] — Besps. proved that a deceased rated 
inhabitant had stated several times to the pauper, 
that aiipellant parish had taken a bond from B., 
touching the support of a child of the pauper’s 
wife ; & that he, the rated inliabitant, had the 
bond in his jiosscssion. This person did not 
appear to have ever been a parish officer. Notice 
had been given to applts. to produce the bond ; 
but it did not appear that any search had been 
made among the papers of deceased, nor were his 
representatives examined ; — Held : iiaroi evidence 
of the contents of the bond was not admissible. — 
K. V. Hinckley (Inhabitants) (1831), 9 L. J. 
O. 8. M. O. 75. 

2163. Presumption of possession — Based on 
statement of party’s counsel.] — Ddncombe v. 
Daniell, No. 2177, pojiL 

B. Effect of Refusal to Produce. 

2164*. Secondary evidence admissible — At what 
stage of proceedings.] — Graham v. Dyster (1810), 
2 Stark. 21, N. P. ; subsequent proceedings (1817), 
0 M. & S. 1. 

A mtntations Tdentd. lloinby r. Lncy (1817), C M. & S. 

3 00 ; Smart v. Sandars (1818), 5 C. B. 895. 

2165. — ■ — Ejectment.] — Pltf. in ejectment may 
give parol evidence of the contents of a deed in 
the hands of deft., after notice & refusal to jiroduce 
it. — Seymour’s Gase (1710), 10 Mod. B-cp. 8 ; 
88 E. R. 000. 

Aiiiwlation Refd. K. y. Arnold (1718), 1 Stra. 101. 

2166. .] — Tenant for life, urid(‘T- a 

devise with a leasing i)Owei*, to dedt. by a leas(‘. 
not noticing the power. After tlie death of 
lessor, a succeeding tenant for life, undcu' the same 
devis(‘, brought ejectment against didt. on the 
ground that tiie lease was not a valid execjution 
of the power. To prove the term, (h.dt, called for 
the iiroduclion (d the deed creating it. The 
witness called upon stated that he ludd the deed 
as attorney for a mtgee. of the land, A that his 
client refused to i)roduce it ; A the witness him- 
self declined to i)roduce it, or to give oral evidence 
of the contents. Deft, then called as a witness 
the attorney of a party who had made a contract 
with the lessor of pltf. for exchange of lands : Si 
lie stated that on making th(i cont ract the attorney 
for the lessor of pltf. had furnished him with an 
abstract inferring to the deed in (iuestion, which 
abstract he had comiiared with the original ; that 
he held the abstract as evidence of ilio contract ; 
that he had no instructions from his client, but 
would iiroduce tlu^ abstract if the judge tliouglit 
ho ought to do so. The judge said, that he 
thought there was no sufficient reason why tin; 
witness should not ; A it was jiroduct^d as 
secondary evidence of the deed creating the 
term ; the evidence was- properly pro- 

duced. — Doe d. Egremont (Earl) v. Langdon 
(1848), 12 Q. B. 711 ; 18 L. J. Q. B. 17 ; 12 D. T. 
O. S. 84 ; 13 Jur. 90 ; 110 E. B. 1037. 

2167. .] — If on proper notice, a part y refuse 

to iiroduce a deed necessary to prove* the issue the 


PART IV. SECT. 6, SUB-SECT. 6.™ B. 

Secondary evidence admissible.] 
— Gakte r. DK>rNis (1901), 21 C, L. T. 
207 ; 5 Terr. L. K, 30.-™CAN. 

2 1 07 U . . }— A n urUriual doc umca t 


upon which pltf. based his suit was 
irovod to bo in the possession of deft, 
u a previous suit deft. *8 mother had 
tiicd the document, & ou removing It 
hud, according to the rules of practice, 
placed a copy there instead. Deft., 


on being summoned, failed to produce 
the same : — Held : a copy of such copy. 
80 tiled in ct., was admissible 
evidence. — Makbiju Ali v. Srimati 
MasnaT) Biiii (1809), 3 B. L. R. A. C. 
51 : 11 W. R. 396.— IND. 
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other party may give parol evidence of its con- 
tents. — B abtlett V, Gawuer (1741), 7 Mod. Rep. 
343 ; 87 E. R. 1281. 

2168. .] — A merchant’s copybook of letters 

has been allowed to be read, where a person who 
has the original letters refuses to produce them.- 
Stort r, Mellish (1743), 2 Atk. 610 ; 26 E. R. 
765, L. C. 

.4?i^^^tCon: — Mentd. Wilson r. Bury (18M0). r» Q. B. 1). 

2169. Information.] — A.-G. r. Le Meu- 

ciiANT (1772), 2 Term Rep. 201, n. ; 1 IxMich, 300, 
II. ; 100 E. R. 109. 

Annotations .'-—JS.F, U. r. Kitson (IS.'i.'i), 22 L. J. U. C. 118. 

Expld. St Distd. U. v. Elworthy (18(}7). :n L. J. M. C'. a. 

Rsfd. Wilson r. ItaHtall (1792), 1 'IVrm l{cp. 76a. Mentd. 
c. Winter (1 789). a Toriii Jtop. aiMJ ; Jl. r. Downhani 

(1868), 1 F. F. a8G. 

2170. .] It ha.s been determined that in a 

criminal jirosianition you may give notice to deft, 
to prodiuM* a paper in his p()ss(‘S.sion ; in case 
he neglects to produce it you may give other 
evidence of it (Bfli.kr, .J.).-U.’r. Watson 
( 1788), 2 3\Tm Rep. 199 ; 100 K. R. 108. 

A nm)tatu}ns Mentd. v. < UirrnarUuMi (’orpn. (1H0."»), 

Coop. (t. aO ; Mill r. IhoN (1 87 4 ). L, It, 9 K.vcli. a99. 

2171. .J ” ^^dlere a lett<*r has been written 
by pltf. to a witness, vV the witness has liad a 
suhpanui duces iecuyn, but has previously delivered 
t he l<‘tter to pltf., wlio refuses to produce it, paix)l 
(evidence of its contents is admissible.- -I jEF.ds v, 
Rook (1803), 4 Esp. 256, N. R. 

Annotation : — Mentd. Hull r, Writflh. (1869), E. B. & K. 

706. 

2172. .] — If two parts of an instrunnmt are 

prepared, but orn^ only is stamptMi, tlui party 
liaving the custody of tlio unst-ainpcul par(< may 
give secondary ctvuleme of the contents of tln^ 
agretmient, if the other party rtdiise on notice to 
])r()du(‘e the stampcal part. -Garnons c. Swift 
( 1809), 1 Taunt. 507 ; 127 E. R. 930. 

A mudat ion : Fo\ld, Munn v. (Jodbold (1826), a Hinff. 292. 

2173. .J -WluTo a trustee lias possession 

of the counbtrjiart of a lease, A; ndust's to produce 
it, tin; ct. will grant a rule to show cause why an 
attested copy being annexed to the noticii under 
1 Geo. 4, c. 87, should not be sufficient. — D oe d. 
Tidd r. Roe (1822), 1 E. J. O. vS. K. R. 6. 

2174. --.J — Damer V. Eanoton, No. 182^, 
aide, 

2175. — .] — (1) On an indictment for uttering 

a forged deed, it appeared t hat the, deed all(*ged 
U) liave been forged was jiroduced in evidence by 
jnisoner's attorney on th(‘, trial of an eji?ctment in 
which prisoner was lessor of pltf. ; A that, after 
tlui trial, it was riiturned to prisoner’s attoiTiey : ~ 
Held : if prisoner did not produce the deed, he 
having had notice to producjo it, secondary 
evidence might be given of its contents, without 
calling his attorney to prove what he had done? 
with the d(*ed. 

(2) If, as secondary evidence of the contents of 
the deed, the draft be given in evidence, A in 


the draft words bo abbreviated, which, in the 
setting out of the deed in the indictment, aie put 
in words at length, it will be for the jury to say 
whether they think that the words ablimviated 
in the draft were inserted at- length in the deed 
itself. — R. V. IIUNTER (1829), 4 C. A P. 128. 

2176. Actions gainst executors. 1-~(1) If 

an instrument offered in evidence is objected to 
as being improperly stamped, the ^larty offering 
it may either go into tln^ i^t^st of Ins evidmiee A 
send the instrument to the stiiinp otfice to be 
stamped anew, taking the chance of its ('oming 
back sunficituitly early, or his counsid may arg^-n* 
the objection, taking the stamp as it is ; hut if 
t he instrument be sent away to tiu* stamp office, 
the judge will not- allow any argument as to the 
original stamp bi*ing pioper. 

(2) In an action against- A. A B. as exors., A. 
had suffoT'ed jiulgmt'nt by ilefault. The pnibate 
of the will was jiroiluciMl, A notice* had biMui given 
to both thdts. to produce a re'ceipt. which had 
becMi given to A. as one of tin* <‘Xors. : -Jlcld : if 
it was not ]>rodiice‘d, scu'ondary (‘vide‘niu^ might 
Ixi given of its cont-ents, A A.’s having suffered 
jmlgment by d<‘fault made* no tliffer<‘nc(^ Heck- 
WTTii V. Benner (I83i), 6 ('. A P. 68 1 . N. P. 

2177. ' Cheque.] - In opeming a (9ise of libi*! 
ndating to a cheque, in which deft. ])l('.aded a 
justification, that the imputat-ions of the libed 
were* true*, pltf.’s counsel madi5 a full opening of 
t he facts as to the cheqiu^ which lu^ stat ed i)lt f. 
to have jiaiel, but adduced ne) e*viele'nce ein this 
part of ]>ltf.\s case : -“//e/d ; deft .’s e*ounst*l was 
ent itled t o call for the proeluciieiu <d‘ the idieepie*, 
on a. notices tej ])i‘e)elue*e, witheiut she)wiMg that it- 
was in jiltf.’s pe>ss(*ssie)U in any othe*!* W'ay tlian by 
the* ojiening e)f his e>wn e'enmse*!, A if the^ ediexiue^ 
was not ])roelue9‘d, seH'eindary e^viile*nce was 
admissible*. -Dunfomhe r. Daniei.i. (IS37), 8 
G. P. 222 ; 2 .Iiir. 33, N. 1», 

AnnoUiiit}ns Refd. Kirknuin v. Jtirvis (IHOO), 7 l)o\vl. 

078 ; JlalUir r. VV'orman (1801), 8 H. T. 741. Mentd. 

Paiikhurst r. Jliniilltoii (1887), 3 T. L. U. 600. 

2178. Agreement for work A labour.] - 

Spencer t. Collins (1837), 1 Jur. 21. 

2179. - Action against surety.] -Deft., as 
surety for N., having ree e*ive‘el A jiiorniseel to pay 
an aex'ount which ho was inforineul liad been 
agreM'el Uj by N., A lefusing tei })rodue!e it on the* 
trial of an actiem breiught against 1dm by pltf., 
the employe*!* eif N. : — Held: withe>ut e'alling N., 
pltf. might j)re)ve; by tlle^ witne'ss who produeM‘d a 
du])licate‘, that that was the account N. hael gejne. 
over, A that- he* had said it- was cenie'ct. Ward v. 
SUFFIELI) (1839), 5 Bing. N. (\ 381 ; 2 Arn. 4 ; 
7 Scott, 352 ; 8 J.. .1. C. P. 297 ; 2 Jur. 377 ; 132 
E. R. 1115. 

2180. .] RieiHY V. Jeffrys, No. 1837, 

ante. 

2181. .J — Whe*re notice to pixieluce; a elocu- 

ment liad been given to deft., A theie was rne*redy 
evidence to go to the jury that such deieuinieud 


2167 iii. — ■ — .] — WhtJre a deft, outof 
the jnrlsdiction of the ct, Avas suiii- 
monod to produce a lett-er & did not 
(^oinpb* with the summons, but 
appeared by pleader at the last moment 
at the lieariiiK of the suit, & service of 
notice on the phiador to produce the 
letter would have been nugatory, 
secondary evidence of the contents of 
the letter was admitted. — M eljos v. 
Malabar (Vioar Apostolic of) ( 1879 ), 
I. L. U. 2 Mad. 296.— IND. 

2167 iv. .] — In an action against 

deft, as clialrman of a relief com- 
mittee for the price of work, executed 
by pltfs. pursuant to a resolution 
signed by deft., the tcirms upon which 

J. — VOL. XXII. 


the work was to be done were con- 
tained in a letter written by pltfs. 
at the request of W., then acting as 
the agent of the relief comndtU'c, 
& handed to him as such agent, Heft, 
was serA’'ed with notice to produce this 
lotU^r, & W. was served with u nub- 
pmna duces tecum : — Held : pltfs. Inwl 
entitled themselves to give secondary 
evidence of the contents of this letter. 
— Martin v. Barry (1850), 2 Jr. Jur. 
30.— IR. 

2167 V. .] — A party may prove 

tlio contents of a written document regu - 
larly called for, but not produced by 
the opposite party. — A rmbtrono v. 
Vair (1823), 3 Murr. 317.— SCOT. 


f. — — In criminal prorrfd infix. \ 
— On the trial of a iJiisoiu r at u circuit 
ct. for forging ik. uttering, tiie Rxged 
cluMiue wa.: ])roved to liavtJ becMj last 
in the pohKosHion of i)rlKon<*r. NotJet; 
to prodiKNi the cheque had heen si*rved 
on prisouer. I'Jie notice was signed 
by tlio Crown Solr.'s clerk, wlio was 
attending tlic circuit ct. The cheque 
not being produced secondary evidence 
was admitted — Ut ld : notice to pro- 
duce was good A thereforti secondary 
evidence was rightly admitted. — it. e. 
.JOKOAN (1870), 14 N. H. \V. S. (J. it. 
290.— AUS. 

— . — , SuhaeQuent i^oductum bj/ 
party refuxinf/ rejected. > -Deft, 's counsel 

n 
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encej^nh'Secl. Q, B. (Sh C.] 

was in his possession ; — Held : the document not 
having been produced when called for, pltf. might 
give secondary evidence thereof. — R obb v. Star- 
key (1845), 2 Car. & Kir. 143, N. P. 

2182. Written contract,] —B atky v, Wat- 

son, No. 2154, ante, 

2183. — — Recovery of deposit.] — C haplin v. 
Clarke, No. 1905, ante. 

2184. — ~ — Repie vin bond — Original tender after 
refusal.] — At the trial of an action against the 
sherifT for taking an insufficient replevin bond, 
pltf.’s counsel called for the original bond. Defts.* 
counsel refusing to produce it, a coi^y was tendered, 
& was about to be read ; defts.’ counsel then 
jiroduced flie original, objected to its being read 
without the (‘vidence of an attesting witness. 
3'he judge allowed it to be read : —Held : pltf. was 
(mil tied to i*ead tlie copy, the copy must be 
taken to liave been road. — Edmonds v, Ohallis 
(1849), 7 C. B. 413; (I Dow. L. 581 ; Rob. 
L. ife W. 47 ; Cox, M. & 11. 219 ; 18 D. J. C. P. 
194 ; 13 L. T. O. S. 92 ; 13 dur. 389 ; 137 E. R. 
104. 

Aniioiaiion : — Beta. Edwards v. CyamcroiiH, etc. Ily. (1850), 

JO Ji. T. O. S. 107. 

2185. Accounts.] — (1) Notice liad been 

piven t(j deft, to produce a statement of account 
delivered by (1. all other statements relating to 
the action. Tlie account was delivered by H. 
Sernhle : secondary evidenc(> of such statement 
was admissible. 

(2) An attested dexunnent was produced, but 
the attesting witness was absent. In consequence 
of a wish to see it expressed by the jury, it was 
handed to them by the opposing counsel, & read 
by them - lletd : it was thus made evidence. — 
CoBiiAM V, Ball (1850), 19 L. T. O. S. 245, N. P. 

2186. Minute book of company.] -In an 

action against one of the directoi's of a joint-stock 
CO., which had ceased working, for salary due to 
j)ltf. as its clerk, notice was given to deft, to 
produce tluj minute-book of ita proceedings, kept 
by the secretary, which contained, tis was said, 
entries of the occasions on wliich deft, had attended 
the meetings of th(j co., & also the terms of the 
resolution undt*r which pltf. had entered into its 
(unploy. Deft, liaving refused to produce this 
book '.“ /f c/d; (1) secondary (widence of its 
contents was primd facie admissibh^ ; (2) deft, 

might intiU‘]K)se with proof to exclude it, by 
showing that, the book was not in his power or 
control, that lie had c.ominunicated this fact to 
pltf. in sufllcient time before the trial to enable 
liim to apply for it elsewhere. — E ijues v. Ogle 
( 1851), 15 Jur. 180. 

2187. ,] — liiwiN V. Lever, No. 2155, afUe. 

2188. Ratepayer’s books.] — Upon appeal 


to sessions against a rate in respect of premises 
occupied as a racecourse resps. have a right t>o 
call for the production & upon non-production to 
prove the contents of applt.’s books of account as 
an element in ascertaining the ratable value of 
the occupation. — R. v. Verrall (1875), 1 Q. B. D. 
9 ; 45 L. J. M. C. 29 ; 24 W. R. 139 ; sub nom. 
Verrall v, Croydon Union, 33 L. T. 379 ; 
sub nom, Croydon Union Guardians v, Verral, 
40 J. P. 650. 

Annotations : — ^Folld. Clark v. Fisborton-Antrar (1880), (i 

Q. B. D. 139. Consd. Mersey Docks &; Harbour Board v. 

Birkenhead Assmt. Com.. [1900] 1 (^. B. 143. Befd. 

Parr v. Leigh Union (1905), 1 Konst. Hat. App. 211. 

Mentd. Dodds v. South Shields Union Assmt. Com. 

(1895), 72 L. T. 045 ; Bode Sc Compton v. Hackney 

Union (1900), Uydo & K. Hat. App. 38 ; Cartwright r. 

Seulcoatos Union (1900), Hyde Sc K. llat. App. 107. 

2189. Document not subsequently admissible.] — 
Where a party refuses to produce a document 
after notice, & secondary evidence is in conse- 
quence given, he cannot afterwards put in the 
document as part of his own case. — Doe d. 
Thompson v. Hodgson (1840), 12 Ad. & El. 135 ; 
2 Mood. Sc R. 283 ; 4 Per. Sc Dav. 142 ; 9 L. J. 
Q. B. 327 ; 4 Jur. 1202 ; 113 E. R. 762. 

2190. .1 — (1) A party cannot be called on 

to produce a document for the purpose of evidence 
unless it is shown that he is bound to do so ; 
i.e, that it is in his possession. 

(2) A party who lefused to produce a document 
when called on cannot afterwards produce it for 
liis own evidence. 

(3) A i)arly declining to produce a document 
ought simply to answer that he docs not produce 
it, Sc should not ente^r into a staterncmt of the 
reasons why he does not produce it. — L axton v. 
Reynolds (1854), 18 .Fur. 993. 

2191. .] — Where, at the trial, a docuimmt 

is called for Sc its production declined, the iJarty 
so declining to produce it cannot afterwards make 
use of it for any purpose. — Collins v. Gashon 
(1890), 2 E. & F. 47, N. P. 

2192. .] — A pei^son in possession of a deed, 

& declining to produce it when properly calhui 
ux)on to do so, cannot afterw^ards put it in (Martin, 
B.),— Roupell V. Waite (1802), 3 F. Sc F. 511, 
N. P. 

C, What Secondary Evidence Admissible. 

2193. Copy — Order of removal — Proved to be 
true copy.] — R. v. Kirkby Stephen (1770), Burr. 
S. C. 094 ; 2 Bott. 9th ed. 712. 

Anmitalioiia : — Mentd. H. i.’. NantAvioh (1812), 10 Kast, 

228 ; 11. V, Bishop Woarmoiith (1834). 5 13. & Ad. 942 ; 

11. V. Oldbury (1835), 5 Nev. Sc M. K. B. 547. 

2194. .] — On an appeal against an 

order of removal it is the duty of applts. to products 
the original order, A; if it is in the hands of resps., 
applts. cannot put in evidence the copy which has 


refused to i)rodueo a lease at the trial 
ufU^r notice to i)roduce, Sc pltf. was 
compelled to prove it by secondary 
evidence. Later, ileft. offered the 
lease in evidence, Sc upon its rejc'ction 
olTered secondary evidence by oral 
testimony, w’hlcb was also rejected : — 
Held : the evidence was properly 
rejected. Deft., after refusing to 
produce a document in his possession 
when called for Viy pltf., could not 
afterwards put. it in evidence for his o\aui 
advanla«re. — C yh v. Dk Kobikr (1910), 
4t> N. B. H. 373: 9 E, L. H. 550.— 
CAN. 

f*r(rvidcd document not 

proved unstamped tcAcn last seen .] — 
Secondary evidence tendered to prove 
the contents of an Instrumont which is 
retained by the opposite party after 
notloe to produce It can only be 
admitted in the absence of evidence to 


show that it was unstamped when last 
seen. — ^Hkn.vanpan t?. Kollakiran 
(1880), I. L. H. 2 Mad, 208.— IND. 

k. On oppeaL] — A party 

claimed to be registered by virtue of 
a lease made to him by A. for 3B years, 
provided the Interest of A., under a 
lease thereof made to him by C., should 
80 long continue. The lease from C. 
to A. w'as for 46 years, provided C.’s 
liitei*e8t in a certain other lease, by 
which he held the lands, should so 
loni? continue. No evidence of C.’s 
interest having’ been §rlven In the ct. 
below, claimant was rejected for want 
of title. On the appeal, he proved that 
he had made an application to C. for 
the production of the lease made to 
him (0.) Sc a refusal by C. : — Held: 
secondary evidence of C.*8 interest 
was admissible . — Re Murphy (1842), 
Ir. Cir. Hep. 379. -IR. 


PART IV. SECT. 6, SUB-SECT. 6.~C. 

1. Copy — Of an af^stract.] — In an 
action tor dower In three lots of land, 
to jirove that deft, was tenant of the 
freehold, a witness was called, who 
stated that he had occupied one of the 
lots as tenant to deft. ; Sc about ten 
years ago conveyed all three lots to 
one H., who swore that he had con- 
veyed to deft, after having occupied 
as owner Sc built upon the land. A 
certified copy of the memorial of this 
deed was put In, notice to produce 
having been given to deft. : — Held : 
sufficient evidence to go to the jury. 
Fishkr V. Harty (1864), 23 U. C. H. 
408.— CAN. 

Certified copy.] — Re Ava 

& Brknhiia)a UoLLisiON (1879), I. L. H. 
5 CJalc. 568.— IND. 

service of original docu- 
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been served upon them, unless they have given 
notice to resps. to produce the original. — R. v, 
Sussex JJ. (1840), 9 Dowl. 125 ; Woll. 47. 
Anrwtations : — Consd. II. v. Manchester (1851), 16 J. P. 73. 

Bald. R. V. Townstal, R. v. Stayley (1843), 3 Q. 13. 359 : 

R. V, Lichfield (1849), 13 J. P. Jo. 393 ; R. v. Potcr- 

borongh JJ. (1849), 3 New Sess. Cae. 365. 

2195. .]— It is not an essential pre- 

liminary to the hearing of an xippeal against an 
order of removal, that the original order of removal 
should be in ct. Se/tnble : it is sufficient for 
applt. to file a copy of the order with the officer 
of the ct. when the appeal is entered, & give notice 
to resps. to produce the original order. — K. v, 
Manchester Recorder (1851), 17 L. T. O. S. 
170 ; 10 J. P. 73 ; 15 Jur. 729. 

2196. Examined copy — Deed — Part only 

not produced.] — (1) When a deed is in the posses- 
sion of deft., who had notice to produce it, but 
does not, an examined copy is evidence witliout 
proof of deft.’s execution of it. 

(2) Though there are more parts of a deed than 
one which Ls in deft.’s possession, but who does 
not produce it after notice, pltf. is not obliged to 
produce in evidence one of the originals, but may 
give a copy in evidence. — Doxon v. Haigh (1795), 
1 Esp. 409, N. P. 

2197. Without proof of execu- 

tion.] — Doxon v. Haigh, No. 2196, ante. 

2198. A letter — Notifying dishonour of 

bill.] — Wliere notice of the dishonour of a bill has 
been given by letter, a copy of the lett<^r cannot 
be given in evidence, as proof of notice of the bill 
having been dishonoured, unless notice has been 
given to produce it. — Langdon v. Hulls (1804), 
5 Esp. 156. N. P. 

2199. .] — -An examined copy of 

a letter, containing notice of the dishonour of a 
bill of exchange which is not produced, nor the 
subject mattfjr of the action, is not admissibh? 
without notice to produce thc^ letter sent. — 
liANAUZE V. Palmer (1827), Mood. & M. 31, N. P. 
Annotation: — Reid. Robinson v. Brown (1846), 16 L. J. 

C. P. 46. 

2200. Letter book.] — A book containing 

ih(? (;opy of a letter had, by consent of the parties 
to a Chancery suit, been inspected at the office 
of tlic attorneiy of the party who had the posses- 
sion of it, instead of being deposited with the 
master ; A on that occa.sion a copy of the entry 
in the book was taken by the party who inspected. 
On a trial at law between parties in the same 
interest : — Held : upon notice to produce this 
book, evidence of the copy so taken was admissible, 
without reading the answer in the suit in which it 
was produced, which answer referred to it, & 
was the cause of its inspciction. — Long v. Champion 
(1831), 2 B. & Ad. 284 ; 9 L. J . O. 8. K. B. 248 ; 
109 E. R. 1149. 

2201. Taxed bill of costs.] — Davenport 

V. Rackstuow (1823), 1 0. & P. 89, N. P. 


2202. Of song— Action for Ubel.] — In an 

action for a libel contained in a song which had 
been published by singing in the streets, a witness 
who had sung it was called, but the identical copy 
from whicli he had sung it could not bo produced. 
Notice to produce the original having been given ; 
— Held : proof that a copy produced was similar 
to that which had been sung, & that the manu- 
script liad been delivered by H. one of defts., to 
M. the other, to print ; tliat M. accordingly 
printed a thousand copies, & sent tlu’eo hundred 
of them to 11. <&; that several were delivered by 
him to the witness, was sufficient evidence from 
which a jury might infer a joint publication by 
both defts.— .loiiNSON v. Hudson & Moiigan 
( 1836), 7 Ad. & FA. 233, n. ; 1 liar. & W. 680 ; 
5 L. ,T. K. B. 95 ; 112 E. R. 459. 

Annotation: — Mentd. Watts v. Fraser (1837), 7 Ad. & El. 

223. 

2203. Of a card.]— To make a deft.’s card 

evidence, you must give him notice to produce his 
cards, & put in one as a copy unless the one to be 
put in can bt' proved to have been given to the 
witness by deft, himself. 

This card cannot bo giv(>n in evideiieo unless it 
was received from deft, himself. The proper way 
is to give deft, notice to produce his cards & then 
prove one as a copy or give parol evidence of its 
contents (Abbott, O.d.). — L lark v. Capp (1821), 
1 O. & P. 199, N. P. 

2204. — — Of a copy.]— (1) After notice to pro- 
duce a letter written by pltf. to deft., parol 
evidence of its contents may be given by any one 
who recollects the contents, altliough it is in 
dtf.’s power to produce th(i clerk who wrote th(^ 

(2) In such case, the contents cannot bo proved 
by the production of a copy of tlie original copy. 
- -Liebman V. Pooley (1816), 1 Stark. 167, N. P. 

2235. .] — The contents of a dociimont 

refused to bo produced after notice, cannot be 
proved by tlic production of a copy of a copy of 
the document. Tlie first copy ouglit to be pro- 
duced. — E veringham V. Roundell (1838), 2 
Mood. & R. 138. 

2206. Memorial — Of a registered deed.] — The 

memorial of a conveyance tliat has b(ien registered, 
is not evidence of tlie contents of sucli conveyance, 
unless notice has been given to the opposite party 
to i)roduco the conveyance. — M olton v. Harris 
( 1797), 2 Esp. 549, N. P. 

Annotation : — ^Reld. BoiiUor v. Poplow (1850), 0 C. B. 493. 

2207. Draft — Abbreviations used — Effect of.] ^ 

R. V. Hunter, No. 2175, ante. 

2208. Parol evidence.] — S alteiin v. Meliiuish, 
No. 1979, ante. 

2209. Letter — Notifying dishonour of bill.] 

— Parol evidence of a letter containing an account 
of the dishonour of a note of hand, is not admis- 
sible, unless notice has been given to produce su(;Ji 


nient — Admitted in evidence on com- 
mission — Admissible at trial.] — A com- 
mission to take evidence in Western 
Australia was issued in an action In the 
Supreme Ct. of New Zealand bctw'ecu 
paxties resident in New Zealand. 
Defts. desired to give evidence before 
the commission in Western Australia 
of the service of a document upon 
pltf. in Western Australia. Before 
the taking of evidence before the com- 
mission they gave notice to pltf.’s 
agents in Western Australia to produce 
tfie original document, but they hasd 
not then given notice to produce to 
pltf. or his solrs. in New Zealand. 
They proved a copy of the document 
& service of the original by evidence 
before the commission. Afterwards, 


& before the trial, they gave notice 
to produce to pltf.’s solrs. in New 
Zealand. The document was not 
produced at the trial : — Held : the 
secondary evidence given before the 
commission was admissiblo at the trial. 
— Wilkie v. Wilkie (No. 2) (1900), 
18N. Z. L. II. 734.— N.Z. 

2208 i. Parol evidence.] — A state of 
rents duo by the tenant, rendered by 
the factor to the landlord, & retained 
by him, is competent evidence in 
favour of the tenant, & the landlord 
having failed to produce it, being 
required, parol evidence of its contents 
is competent. — ^Mitohkli. v. Bkkwrk 
^U445), 7 DunJ. (Ct. of Hess.) 382. - 


o. Abstract— Of will — Itc(jislerrd by 
party.] — In ejectment, pltf. claimed 
under the heir of B., who died in 1826, 
leaving a will which was shown to bo 
in deft.’s poHscHslon, who docllnod to 
produce it on notice. Two memorials 
were then ofioretl as secondary evi- 
dence, but rejected on the ground 
that they were not shown to have been 
regrlstered by any one connected with 
the suit. It was afterwards proved 
that a partition deed had been executed 
In 1848 between the four sons of 13., 
by which the land in question went to 
i., under whom deft, elalmod ; & the 
meniorlal of the will purported to 
be executed by 8., another of the 
four sons, as a devisee: — Held: the 
mernorlalH when tendered, were rightly 
R 2 
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Evidence. 


-Secondary evidence : Svh-seci. C, C. & 

letter. — Shaw v. Markham (1792), Peake, 221, 
N. P. 

2210. By anyone having knowledge 

of contents.] — Liebman v. Pooley, No. 2204, ante. 

2211. Although witness has copy of 

;ter.l — Brown v. Woodman, No. 1845, ante. 

2212. Where witness has duplicate 

original.] — Brown v. Woodman, No. 1845, ante. 

2213. Books of account.] — If upon a notice 

t<^ produce books of account, they are not pro- 
duced, tliis (urcumstance aftords no legal ground 
for any inference respecting their contents, & 
merely entitles the opposite party to prove their 
(contents by parol evidence. — Coorer v. Gibbons 
(1813), 3 Camp. 303, N. P. 

2214. Certificate of discharge— Of bank- 

rupt.] — (1) To prove the allowance of bkpt.’s 
certificate by the I^ord Chancellor, the book kept 
in the ofTlco of the secretary of bkpts., in whicli 
entries ai‘e made of the allowance of certificates, 
is not secondary evidence. 

(2) To prove that deft, who pleads his bkpcy. 
had been before discharged as a bkpt., after notice 
to produce the former certificate, it is enough if 
witnesses state they wore employed by him to 
solicit that certificate, & that looking at the entries 
in f-heir books they have no doubt it was allowed 
by the I^ord Chancellor.— Henry v. Leigh (1813), 
3 Camp. 499, N. P. 

2215. Card.] — C lark v. Carp, No. 2203, 

a7itr. 

2216. Lease — Although counterpart not 

produced.] — Hall v. Ball, No. 1847, a^iie. 

I). Sufficiency of Notice. 

(a) In General. 

Sec K. 8. C., Ord. 00, r. 1. 

2217. Must be sufficient.] — In an action of tres- 
pass against the sheriff for the wrongful act of a 
bailiff, it is not enough, in order to ailect the 
sheriff, to prove him a general bailiff, & that he 
had given a bond of indemnity to the sherift as 
such together with proving the copy of the warrant 
under which he entered seized pltf.’s goods ; 
blit the privity between such baililt & the sheriff 
must be established in the particular transaction 
on the best evidence, by proving the original 
warrant of execution directed by the sheriff to 
such bailiff ; or at least by proving such notice to 
produce it as will, in case of non-production, let 
in the secondary (widence of its contents. — 
Drake v. Sikes (1797), 7 Term Bep. 113; 101 
K. n. 883. 

Annotation : — Mentd. Snowball v. Ooodiicke (1833), 4 

B. & Ad. 541. 

-What Is sufficient notice.] Sub-sect. 6, 
1). (5), post. 

2218. Form — How entitled.] — In an action by 
pltfs., A. &; B., as assignees of C. E., a notice 
to produce a document was entitled A. & B. 
assignees ‘of C. & D. v. E. : — Held : this was 
insuificient, although A. <fe B. were, in fact, 


assignees of C. & D. — Harvey v. Morgan (1816), 
2 » 17 « 

Annotation Reid. Lawrence v. Clark (1845), 14 M. & W. 

260. 

2219. Must be In writing — Secondary evidence 
of deed.] — Notice to produce a deed must he 
proved to be given in writing before parol evidence 
of the deed can be allowed. — G loucestershire 
Case {circa 1800), Orme’s Election I^aws, p. 474. 

2220. Must be precise.] — R ochester Corpn. v. 
Levi (1845), 9 J. P. Jo. 114. 

Proof of service.] — See R. S. 0., Ord. 32, r. 8. 

(b) What is Good Notice. 

See 11. S. C., Ord. GO, r. 1 . 

2221. General notice — Documents relating to 
cause.] — “ Notice to produce letters, & copies of 
letters, also all books relating to this cause,” is 
insuflicient, & will not let in parol evidence of th«; 
contents of a letter alleged to Jiave been written 
nine years before, & not produced. — J ones 
Edwards (1825), M‘Clo. Sc Yo. 139; 148 E. R. 
3.58. 

Annotation -Distd. Jacob r. Lee (1837), 2 Mood. & R. 33. 

2222. .] — In order to let in secondary 

evidence of a letter, the notice to produce must 
specify the letter intended ; notice to produce 
“ all letters, papers & documents touching oi* 
con(!erning the bill of exchange mentioned in the 
declaration, Sc the debt souglit to bo recovered ” 

is too general. FRANcn-: v. Lucy (1825), Ry. iVj M . 

311, N. P. 

AnnnUitions : — Distd. Jacob r. T>oo (1837), 2 Mood. & R. 33. 

Refd. Smith r. .Sundonmn (1847), U L. T. O. S. ‘JU2. 

2223. .] — A notice to produce “ all A 

every letters written by pltf. to deft., relating to 
tiic matters in dispute in the action,” is sufficient 
to let in secondary evidence of a j)articular letter, 
tlioiigh it do not specify the date of sucli letter.-- 
Ja(db V. Lee (1837), 2 Mood. & R. 33, N. P. 

2224. .] — In an action for work 

labour, a notice to produce “ all accounts relating 
to the matters in question in this cause,” is sufli- 
cient to let in .secondary evidence of an account 
of work done, given by pltf. to deft., without- 
specifying it by date or otherwise. -Rogers v. 
OusTANCE (1839), 2 Mood. Sc R. 179, N. P. ; 
subsequent proceed inrfs (1841), 1 Q. B. 77. 

2225. .]— Anon. (1899), 44 Sol. Jo. 

95. 

2226. Documents between certain dates.] — 

A notice to produce all letters written by- the one 
party to. Sc Deceived by, the other, between the 
years 1837 & 1841 both inclusive ; — Held : 
sufficient to call for a particular letter. — M orris 
r. Hauser Sc M^Knight (1841), 2 Mood. Sc R. 
392, N. P. 

2227. Coupled with specific notice — As to 

certain documents — Only latter notice valid.] — 

Notice was given to pltf. to produce “ the letters 
hereunder specified, &. all letters relating to the 
matter in question.” Three letters were specified 
below, Sc those three letters were produced by 
pltf. ; — Seniblc : secondary evidence of a letter 
not being one of the three specified, was not 
admissible in evidence under the general words in 


releoted, for the reason Riven, thouRb 
they would have been adnii88lble after 
the Hubsequent evidence.— -H ayball 
r. SirEPHAKU (1800), 25 IJ. C, R. 530. — 

CAN. 


PART IV. SECT. 5, SUB-SECT. 6.— 
D. (a). 

p. Must he precise — Grneraliij/ 
must be objected to before admission of 


evidence.] — If accoudary evidence of 
a paper ia admitted without objection 
from the party on whom a notice to 
produce has been served, bo c^iiinot 
afterwards, on motion for a now trial, 
object that the notice to produce was 
too Reneral. — R o.‘4k v. Lindsay (1848), 
3 Kerr, 045.— CAN. 

Q. Suhpa'na — Served on attorney 
of jmrty. ) — Semhle : a suhjwena duces 


tecum, served on the attorney of a 
party, requiriuR him to produce a docu- 
ment, is sufficient notice to let in 
secondary evldcuce of the contents of 
the document. An attorney must 
tell whether he has in hla possession a 
letter addressed to his client so os to 
let in secondary evidence of its con- 
tents, after service of a subpoena duces 
iec^im on him to produce it. — C a.sh v. 
Trevor (1840), Arm. M. & O. Cl). — IR. 
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the notice.— S mith v, Sandeman (1847), 9 L. T. 
O. S. 202 ; 2 Cox, C. O. 239. 

2228. Depositions.] — (1) Answer to a bill by a 
rector for an account of tithes, setting up a 
simoniacal contract, supported by evidence of the 
contents of a letter alleged to have been written 
by the witness, one of the patrons of the living, 
to pltf., previous to his admission to the living, 
containing the terms of the agreement, which were 
afterwards accepted, & the letter, containing such 
acceptance, had been subsequently returned to 
pltf., & destroyed by him. On an objection to 
the admissibility of evidence of the letter con- 
taining the proposal, on the ground of want of 
notice to pltf. to produce the original : — Held : 
tlie evidence was admissible, the depositions 
being sufficient notice. 

(2) At law, such evidence would not be 
admissible without notice, because, it not being 
known till the time of the trial what evidence will 
bo offered on cither side, non constat y otherwise, 
that the original might not bo produced. 

(3) But even at law notice is not necessary, I 

where, from the nature of the proceeding, the 
party must know that the contents of a written 
instruimuit in his possession will come into 
question. — W ood v, Strickland (1817), 2 Mer. 
161 ; ,35 E. K. 1016. , 

AnnokiiUms : — Ah to (1) Consd. Hl.alz v. Stulz (lHa2), 5 I 

Sim. 4G0 ; Knight r. Waterford (1841), 4 Y. &; C. Kx. 283. 

2229. .] — Stulz V. Stulz, No. 2120, ante. 

2230. Notice served on first attorney — Subse- ! 
quent change of attorney^ — No fresh notice required.] | 

“Wliere the attorney in a cause has been changed, 
a notice to produce, served, before the change, 
on the first attorney, is sufficient to call for pro* j 
duction of the paper on the trial, without fresh 
service on the second attorney. — D oe d. Martin v. 
Martin (1832), 1 Mood. K. 242, N. P. 

2231. Signed summons by magistrate.] — A 

justice has no power to issue a summons, calling 
on the overseer of a parish to produce th(i rate 
books at petty si'ssions, for the purpose of jiroving 
that a i)auper has been assessed to the poor late ; 
tV: service of such a summons on the overseer will 
not autliorise the reception of secondary evidence ^ 
of the cont<Miis of the rate books. — B. v. Orton ! 
(Inhabitants) (1815), 7 Q. B. 120; 1 New Mag. ' 
Oas. 21.3 ; 1 New Sess. C'as. 567 ; 11 L. JT. M. O. 
89 ; 5 D. T. O. S. 53 ; 9 J. P. 520 ; 9 Jur. 441 ; i 
115 E. K. 433. I 

2232. Notices given for previous trial — Where 
new trial granted.]^ — A notice to jjroduce “ upon the 
trial of the cause ” applies not merely to the trial 
which it immediately precedes but to every 
subsequent trial whicli may take place. Upon 
the second trial of a cause, tljcrefore, secondary 
evidence of a document, the only notice to produce 
which was served before the first trial was held 
proi)erly admitted. — H ope v. Beadon (1851), 

17 Q. B. 509 ; 2 L. M. P. 593 ; 21 E. J. Q. B. , 
25; 18 L. T. O. S. 72 ; 16 Jur. 80; 117 E.B. 1377. | 

2233. Notice to produce another document - i 
Referring to document required.] - Under a notice | 
to produce a letter, which Is produced, & mentions j 
that it covers other pai)ers, those papers are not ! 


— B. V. Elwoutuy, No 2129, 

(c) Time of Service. 
i. In General. 

See R. S. C., Ord. 04, r. 11. 

2237. No general rule — Each case governed bv 
own circumstances.]— A cause was tried at the 
assizes on a Monday, the commission day being 

before. A paper was called for 
^der a notice to produce, which was served on the 
Saturday before the trial. The attorneys on 
whom the notice to produce was served, & also 
the party who was their client, lived in the assize 
town : — Held : the service of the notice to produce 
was not too late, & the question in such case is, 
whether under all the circumstances reasonable 
notice has been given. — Firkin v. Edwards (1840), 

9 C. & P. 478, N. P. ^ 

2238. .] — II. V. Barker, No. 2261, 

post. 

2239. Reasonable time before trial.] 

(1) If a forged deed be in the possession of prisoner, 
who is indicted for forging it, ])rosccutor is not 
entitled to give secondary evidence of its contents, 
unless he has, a reasonable time before the com- 
mencement of the assizes, given prisoner notice 
to produce it. 

(2) A notice given to prisoner during the 
assizes is i oo late. 

(3) If prisoncjr has said tliat ho has destroyed the 
deed, no notice to produce it will ho necessary. — 
R. V. Haworth (1830), 4 C. &> 1*. 251. 

Annotation :—(tc ncr ally, Montd. It. v. Cooto (1873), L. 11. 

P 

2240. .] Lloyd v. Mostyn, No. 2258, 

post. 

2241. Service during assizes — Insufficient.]— 

11. V. llAWORTir, No. 2239, ante. 

2242. Service on Sunday bad.] — Hughes v. 
Budd, No. 2253, post. 

j 2243. Whether time reasonable or not — Trial 
Judge to decide.] — Lloyd v. Mostyn, No. 2258, 
jtost. 

2244. Must be in proper time.] - (1) In an action 
on a covenant by lessee against lessor, where the 
Icasci bad been (^xecuUnl by deft.’s agent under 
a power t)f attorney, upon whom a subpania duces 
temirn had becTi served, but not in proper time ; — 
Held: secondary evidcuice of the contents of the 
power of attormiy ought not to be admitted. 

(2) An attorney cannot be compelled by the ct. 
to disclose the contents of a clitmt’s deed in his 
possession, but if he do so willingly the evidence 
may be received. — H ibbeud v. Knight (1848), 

2 Exch. 11 ; 3 New l*ract. Cas. 75 ; 17 L. J. Ex. 
119; 10 L. T. O. S. 395 ; 12 Jur. 162; 154 
E. It. 384. 

2245. Sessions previous to session of trial.] — 

(1) A notice to produce;, served on a prisoner in 
time for the Sept, sessions at the Central Criminal 
Ct., is sufficient for a trial at tlic following sessions 
without any fresh notice. 

(2) Notice served on prisoner in prison xs 
sufficient. — It. v. Kobinbon (1850), 14 J. 1'. 741 ; 


thorcUy made evidence, unless they are referred 5 Cox, C. C, 183. . 

to in the letter.— Johnson v. Gikson (1801), 4 1 2246 . Day before trial.]— Ihisoner was indicted 

Esp. 21, N. 1*. for arson in setting fire to his own house, with intent 

2234. .] — Coombs v. Bristol to defraud an insurance office. Notice to produce 

Exeter By. Co., No. 2254, post. the policy was given him in the middle of the day 

2235. .] — Notice to produce a letter before the trial. The policy was not produced • 

which refers to an enclosed account is sufficient Held: secondary evidence of the policy was not 
to (mtitle the sender to give secondary evidence admissible. — H. v. Kitbon (1853), I)ears. C. C. 
of the enclosed account if it bo not pioduced. — 187 ; 22 L. J. M. C. 138 ; 17 J. 1. 311 ; 17 Jur. 

Engall V. Druce (1861), 0 W. B. 536. 422 ; 6 Cox, C. C. 159, C. C. R. 
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Sect* 6, — Secondary evidence: Sub-sect, 0, 2>. (c) 
a, <&; in,] 

ii. When Parties or Documents not at Place oj 
Trial, 

2247. Must be before commission day — Trial at 
assizes.] — Notice to produce must be served before 
the commission day on paities living away from 
the assize town. — T rist v , Johnson (1833), 1 
Mood. & R. 259, N. P. 

Annotation Eeld. li. V. Kitson (1803), 22 L. J. M. C. 118. 

2248. When secondary evidence inadmissible — 
Service three days before trial — Party in Scotland.] 

— Notice served on the attorney at 9 o’clock on 
Saturday night to produce papers at a trial in 
Ixmdori on Wednesday, his client being absent 
in Scotland, is too late, — Vice v , Anson (1827), 
3 0. P. 19 ; Mood. & M. 96, N. P. 

2249. Second notice for further docu- 

ments — First notice complied with.] — A notice to 
produce dci^ds was servtid on deft.’s attorney in 
JEssex on Saturday, the commission day of the 
assizes being Monday ; the attorney went to 
London & fetched them. A notice was served on 
the Monday evening to produce another deed. 
The attorney stated he had been to town to fetch 
the deeds, & if pltf. would pay the expense of 
sending for this from town where it was, it should 
be had. No offer to pay was made & the trial 
was on Thursday : — I/cta : pltf. was not entitled 
to give secondary evidence of the last mentioned 
deed. — Doe d. Curtis v, Spiity (1832), 3 B. & Ad. 
182 ; 1 L. J. K. B. 88 ; 110 E. R. 08. 

Annotation ;~Coii«d. Hynie v. Harvey (1838), 2 Mood. & 11. 

8D. 

2250. Service two days before trial— Docu- 

ments nineteen miles away.] — A cau.so came on to 
be tried at the assizes on a Wednesday morning ; 
on the prtivious Monday evening, deft.’s attorney 
being at the assize town, was served with a notice 
to produce a book, which would probably be at 
his oHlce, which was nineteen miles from the 
assize town : — Held: this service wiis too late. — 
Jl ARGKST V, Fothergill (1832), 5 C. & P. 303, N. P. 

2251. Documents ten miles away.]— 

A j)risoner, tried at the assizes for arson on 
Wednesday, Mar. 20, wiia, on Monday, Mar. 18, 
served at the prison with a notice to produce a policy 
of insurance. The commission day was Friday, 
Mar. 15, &; prisoner’s home was ten miles from the 
assize Ujwn : — Held : the notice was served tco 
lato. — R. V, Eiajoombe (1833), 5 C. & P. 522 ; 1 
Mood. & R. 260, N. P. 

Annotation : — Reid. R. V. Kilsou (1853), 22 L. J. M. C. 118, 

2252. Service day before trial — Document 

eight miles away.] — Phillips v. Meredith (1838), 
2 Jur. 48. 

2253. •] (1) A service of a notice to 

produce an agi'eemeiit at deft.’s house is a good 
service, after which secondary evidence may be 
given of the contents of the agreeratmt. 

(2) Such service on a Simday is bad. 

(3) The service of a notice on the attorney in the 
cause on the day before the trial, & at a distance 
from his place of business is bad. — Hughes v. 
Budd (1840), 8 Dowl. 315 ; 4 Jur. 150 . 

AnnoUition : — As to (2) Reid. Lancoshlro, Southern Division 

Oaso, Rawlinfi r. West Derby Ovci-soors (1846), 2 C. B. 72. 

2264. Service on day of trial.] — (1) A 

notice to produce letters in the country served in 
London on the day of the trial in London : — 
Held : too late. 

(2) A notice to produce letters from pltf. to A. : 
— Held : not suflicient to require letters from A. 
to pltf. — C oombs v , Bristol & Exeter Ry. Co. 
(1868), IF. &F. 206, N. P. 

Annotation Mentd. Clay v. Oxford (1866), 15 L. T. 286, 


2265. Document In India — Service in 

January— To produce at Spring a?slzes ]— Plaintiff 
on Mar. 25, 1846, wrote & sent to deft.’s house 
at Bombay, a letter, which arrived in tliat country 
whilst deft, was there : — Held : a notice to produce 
that letter at the Spring assizes, 1848, served on 
Jan. 28, 1848, upon deft., who had coma to this 
country in 1847, leaving his partners at Bombay, 
did not entitle pltf. to give secondary evidence of 
its contents. — E hrensferger v, Anderson (1848), 
3 Exch. 148 ; 18 L. J. Ex. 132 ; 164 E. R. 793. 
Annfitation : — Mentd. Coicoran v. Proser (1873), 22 W. R, 

222. 

2256. When secondary evidence admissible — 
Party a foreigner— Held to ball for the trial— On 
arrival seven months previously.] —A notice to pro- 
duce letters written by pltf. to deft., who was a 
forei^er, had been held to bail upon coming 
to this country seven months previous to the trial, 
was served on Apr. 10, the trial taking place on 
Apr. 14 : — Held : sufficient to let in secondary 
evidence of the contents, although the letters 
were written eighteen years back, & addressed to 
deft, at his residence abroad. — D rabble v, 
Donner (1824), 1 C. & P. 188 ; Ry. & M. 47, N. P. 
Annotation : — Reid. Vico V. Anson (1827), Mood. & M. 96. 

2257. Service on day of trial — Admission 

that document not in existence — On notice to pro- 
duce.] — Where none of the parties lived in the 
assize town pltf.’s attorney served deft.’s attorney 
in the assize town, on the commission day, with 
notice to produce a paper, &> offered the expenses 
of going to fetch it. Deft.’s attorney said that 
that was of no use as the paper was not in existence : 
— Held : pltf. on the trial might give secondary 
evidence of the contents of the paper, as the 
statement of deft.’s attorney, that the paper 
was not in existence, got rid of any objection 
as to the lateness of the service of the notice to 
produce. — F oster v. Pointer (1841), 9 C, P, 
718, N. P. 

2258. Service day before trial — Document 

in court — In hands of third party.] — An action on 
a bond of indemnity stood for trial at the Flint- 
shire assizes : the commission day was on J uly 27 ; 
the cause was tried on July 29. At 10 a.m. on 
July 28, a notice to produce the bond was served 
on deft.’s attorney in the action (who resided in 
London) in the defft.’s i>resence in the assize town. 
The bond was in the possession of W. who held 
it as the representative of a former attorney of 
the obligors, <fc was himself deft.’s general attorney, 

who had undertaken to produce it at the trial, 

I if the judge should think he was bound t-o do so 
I Before the assizes the bond had been sent by W. 

I to deft.’s attorney in the action, in I^ondon, for 
I the purposes of inspection & admission under a 
judge’s order ; & pltf.’s attorney had there taken 
a correct copy of it. At the trial W. had the bond 
in ct. but objected to produce it on the ground of 
privilege, & the objection was allowed : — Held : 
(1) the notice to produce the deed was sufficient 
I to let in secondary evidence of it ; (2) the copy 
I so taken by pltf.’s attorney was admissible as 
such evidence, 

(3) Notice to produce must be given within 
reasonable time before the trial comes on, the 
judge at the trial being the proper person to 
consider whether that reasonable time has been 
given or not (Parke, B.). — Lloyd v, Mostyn 
( 1842), 10 M. & W. 478 ; 2 Dowl. N. S. 476 ; 12 
L. J. Ex. 1 ; 0 Jur, 974 ; 152 E. R. 558. 

Annotations: — As to (2) Apld. Calcraft r. Guest, (18981 1 

Q. B. 759. Generally, Mentd. Cleave v, Jones (1852), 

21 L. J, Kx. 105. 

2259. Notice that document was at 
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place of trial— In hands of third party.] — A., a 

pltf. in a cause in the county ct., was indicted 
for perjury there, in respect of a paper which was 
produced on the trial there. A. & 0. his attorney, 
both lived at a distance from H. the assize town. 
At noon, on the commission day, 0. was served 
at H. with notice to produce this paper. The 
trial came on the next morning ; but in the notice 
to produce, further notice was given, as the fact 
was, that the paper was then in IT., in the possession 
of M. who was then at the G. TTotel in IT. : — Held : 
sufYlcient notice to produce had been given, & 
secondary evidence of the paper should be received. 

R. V. Hankins (1819), 2 Car. & Kir 823; 3 
Cox, C. C. 131. 

2260. ^ Service five days before trial.]-— 

(1) Notice to produce a receipt was served on 
l)risoner on Monday, the first day of the Jan. 
sessions, at the Central Criminal Ct. Prisoner 
lived in Ireland, & the trial commenced on 
Friday -Held : the notice was suflicient. 

(2) Prisoner brought an action on the bill 
alleged to be forged, & on the settlement of it 
gave up the bill, & received a receipt for it from 
deft. IVisoner afterwards became bkpt. : — 
ScDihle : notice to prisoner to produce such 
receipt is not suflicient to let in secondary evidence. 
It would pass to the assignees under the bkpey. — 
R. Joel (1850), 14 J. P. 227. 

2261. Service two days before trial — Oppor- 

tunity of obtaining document.] — Notice to produce 
policies of insurance served on prisoner’s attorney 
on Tuesday evening, prisoner then being in M., 
the policies being twenty miles olT & the trial 
taking place on Thursday : — Held : sufficient. 

No general rule can be laid down ; every 
case must be governed by particular circumstances, 

as in this case there had been an opportunity 
of obtaining the policies, the notice is suflicient 1 
(Hramwell, B.). — R. V. Barker (1858), 1 F. F. 
326. i 

iii. When Parties or Documents at Place of \ 

Trial. ! 

2262. When secondary evidence admissible — - | 

Service on day before trial — On party’s attorney | 
■ — Having charge of cause.] — In a town cause, a t 
notice to produce a pairin' that would be in the ! 
Jjands of opposite attorney, was served at 8 p.m. | 
on the evening before the trial, at his ofllce on one 1 
of his clerks, who had the management of the j 
cause : — Held : the service wa.s not too late, j 
& the pajjer not being produced, secondary j 
evidence could be given of its contents. — G ibbons 
V, Powell (1810), 9 V. k P. 631, N. P. I 

Annotation: — Refd. Lawrence r. CUark (1815), 14 M. & \V. i 
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2263. & on party.] -In a town 

cause for an asvsault in which deft. & his attorney 
both lived in towm, a notice to produce a letter 
from pltf.’s attorney to deft., asking compensation, 
was served at deft.’s house k at the oflice of deft.’s 
attorney, at about 6.30 p.m., on the evening of 
the day before that on which the cause was tried : 
— Held : it was not too late, <fc the lettcjr not 
being produced, secondary evidence could be 
given of its contents. — Meyrick r, Wouixs (1812), 
Car. k M. 452, N. P. 

2264. .] — In a town cause for 

goods sold, in wdiich deft, his attorney both 
lived in town, a notice to produce a letti^r from 
pltf. to deft., asking payment, was served at the 
ofllce of deft.’s attorney, at 7 p.m., on the evening 
of the day before that on wliich the cause was 
tried Hc/d ; it was not too late, & the letter 


j not being produced, secondary evidence could be 
i given of its contents. — L eaf v. Buti' (1812), Oar. 

! &M. 451,N.P. 

j 2265. .] — A cause at the sittings 

I at nisi prius was called on upon Thursday, Fob. 4 , 
k pltf.’s case was closed on that day at 4 p.m. ; 
the case was then adjoxirned to Friday, Feb. 5 at 
10 a.m. All the parties lived in town, & in the 
evening of Feb. 4, before 9 p.m., a notice to pro- 
duce a letter of deft, to pltf. was served on pltf.’s 
attorney ; — Held: (1) this notice to produce was 
served in time ; (2) if a party was served with 
notice to produce sufficiently early for him to bo 
enabled to produce a document, if he thought proper 
to do so, it made no difference that, at the time 
of the service of the notice, the case was part 
heard. — S turm r. Jeffher (1847), 2 Car. & Kir. 
j 442 ; 8 L. T. O. 8. 415, N. P. 

j 2266. .] — Where IT., having upon 

I oath charged B. with fraud, being hound over 
I to prosecute, was subsequently induced U> make 
I an affidavit of B.’s innocence, & II. & his friends, 

I in order to avoid the consequences of B.’s con- 
I tradicbory statement on oath, agreed, upon 
I receiving a cheque from B.’s wife for a sum nearly 
I equal to the amount of 11. ’s recognisances, to for- 
I feit those recognisanc^es by abstaining from pro- 
i scenting, & also to return the amount of the cheque 
if H. was not called upon Ids recognisances 
Held : ( 1 ) notice to produce the cheque served at 
the office of the London agents for the country 
attorney of defts. at 3 p.m. the day befc^rc the 
j commencement of the trial was suflicient to lei 
j in secondary evidence of its contents ; (2) such 
I secondary evidence was admissible, although it 
i appeared that the che<iuo had been seizoil by the 
sherifl under a levy upon the effects of 11. for the 
amount of the estroattid recognisance. — R. v. 
IIAMP (1852), 6 Cox, C. 0. 107, N. P. 

2267. Service two days before trial — On 

party’s attorney.] — Firkin v, Fdwards, No. 2237, 
ante. 

2268. When secondary evidence mauimsiMuio — 
Service on day before trial — ^On wife of party’s 
attorney.] — Exaf.l v. Partridue (1799), cited in 
I Stark, at p. 283. 

Aimotation : CODSd. Dwyer i\ Collins (J85'2), 7 Kxeli. 039, 

2269. — — .] — Service of 

tlie wdfe of deft.’s attorney at 

produce a leasts on tli() evening Ihmuic duo nun 
insufllcient. " Doe d. Wartney v. Grjoy (1810), 

I Stark. 283, N. V. 

Afowtatwna : — Distd. IJoyd Moslyn (1812). 10 M. k W. 

478. Consd. Dwyer v. Collins (1852), 7 Exch. OIIO. 

Be!d. l^yrnor. Harvey (18.38), 2 Mood, ife K. 89. 

2270. On party.) A notice juo- 

duce served on a deft, in liOndon on a Saturday, 
the cause bcdrig tried on the following Monday, is 
too late. Notices U) produce ought to In; Herv(;d 
on tlic attorney, if there be one. Houseman r. 
Roberts (1832), 5 (). P. 391, N. P. 

2271. On attorney — Too late to 

communicate with client.] — A not ice to produc<‘ in 
a town cause was served the evening InJore the 
trial at the residence of tlio attorney too late; for 
the attorney to communicate with Jus client; ~ 
Held : it was not in time to l(‘t in secondary 
evidence. — B yrne v. Harvey (1838), 2 Mood. & U. 
89, N. P. 

2272. Notice left in letter-box 

late In evening.] — In action on a bill of exchange 
to which deft, pleaded fraud: — Held: notice to 
produce the bill left in the letter-box of the ofllce 
of pltf.’s attorney at 8.30 p.m. the day IxJore the 
trial w;is too late. — JiAWUENCE OiiARK (1815), 
14 M. k W. 250 ; 3 Dow. k L, 87 ; 15 1.. J. Ex. 
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Sect, Ij. — Secondary evidence: Suh-sccl. 0, I), (c) 
HL iv. iSc {d), K. (a), jh) & ( c 

40 ; 153 E. R. 469 ; sub nom. Laurence v. 

Clarke, 6 L. T. O. 8. 213. 

ArmoUiiions :—-Cow^, Dwyor v. Collins (18/)2), 7 Kxeb. 039. 

Refd. lugrram v. Wobb (1847), 9 L. T. O. S. 147. 

iv. Service during Trial. 

2273. Whether In sufUclent time.] — The 

attorney for the opposite party cannot be asked 
whether he has with Jiirn a rule of ct. relating to 
the cause, with a view to give secondary evidence 
of the rule, no notice to produce or subpoena duces 
iecum liaving been served. It is too late at the 
trial to serve such notice. — C ook v. Hearn (1832), 

1 Mood. & R. 201. 

Annotations : — Distd. Lloyd v. Mostyn (1842), 10 M. & W. 

4 78. Confid. Dwyer v. CollinH U852), 7 Exch. 639. Refd. 

liato V, Kinsey (1834), i Cr. M. & U. 38. 

2274. .] — Sturm v. Jeffree, No. 2205, ante- 

2275. Document In court.] — Dwyer r. 

Collins, No. 2160, anie. 

2276. : Notice given on twelfth day of 

trial.] — Action to restrain alleged libel to the 
effect that pltf. was infringing the patent rights of 
deft., a rival tradesman. Deft., in cross-ex amina* | 
tion, stated that he had been in the habit of con- 
sulting A., an engineer (one of his witnesses), as 
to his patents, & had received from him a written 
report. Pltf. liad not required from deft, an 
allldavit of documents, <to on tlio twelfth day of 
the trial notice was given by leave to <lefts. to 
produce the report next day. The I’eport not 
being produced next day pltf.’s counsel, after the 
evidence for deft, was closed, asked leave to recall 
deft, or A. to be examined as to the contents of 
tlio report, or that A. might produce a copy of 
it ; — IJeld : parol evidence should not be given 
at that stage of the trial, with respect to a document 
as to which no proper notict; to produce had been 
given. ~-8 ucig v. Rkay (1884), 54 L. J. Ch. 132 ; 
51 Jv. T. 194 ; Crimn’s Patent (^ases, 210. 

Annotation : — Mentd. Sharp v. iJrauor (1880), Uriinii’s Patout 

CaKcs 205. 

[d) IHacc of Service and Person served. 

2277. Place of service — Service at party’s house 

Valid.] — Hughes v. Hut)D, No. 2253, ante. 

2278. Prison — Where prisoner detained.] — 

R. P. Robinson, No. 2245, an/c. 

2279. Person served — Where party bankrupt— 
Service on assignees.] ~R. v. Joel, No. 2200, 
ante. 

2280. — — Party’s attorney — Whether sufllcient 
where party a prisoner.] — A notice to produce a 
document Wiis delivered to an attorney suggested 
to be prisoner’s attorney ; -Held : in the? absence 
of evidence that he wiis so it was not a valid notice, 
so tis to enable secondary cividcncc to be given ; 
A tlu^ attorney was not allowed U) be asked whether 
lie had shown t he notice to his client. 

It is not enough, in a case of felony, merelj^ to 
])rove service of a notice to produce a document 
upon an attorney, in ordir* to let in secondary 
evidenc<^ of it (PoixoCK, (\B.). — R. v. Downham 
(1858), 1 F. & F. 386, N. P. 

2281. —.] Service of notice to 

produce was served on an attorney who had served 
a notice on behalf of prisoner as to an application 
to bail him upon the charge : — Held : it was 
sullicient. — R, v. Bougiier (1859), 1 F. &> F. 486, 
N. P. 

- — — .] — Sec Nos. 2149 2155, ante. 


E. When Notice not Necessary. 

(a) In General. 

2282. Administering felonious oath — Paper 
from which oath read.] — R. v. Moors (1801), 0 
East, 419, n. ; 102 E. R. 1347, n. 

Annotation : — Mentd. R. v. Niold (1805), 6 East. 417. 

2283. Ship’s articles — Action for seaman’s 
wages.] — In an action for seaman’s wages pltf. 
may, under 2 Geo. 2, c, 36, give evidence of the 
contents of the ship’s articles, without having 
served a notice to produce them. — Bowman v. 
Manzelman (1809), 2 Camp. 315, N. P. 

2284. Knowledge of possessor — As to materiality 
of documents to the action.] — Wood v. Strick- 
land, No. 2228, ante. 

2285. Driving licence — On prosecution for ex- 
ceeding spded limit.] — On the prosecution of the 
driver of a motor car for exceeding the speed limit 
fixed by Motor Car Act, 1903 (c. 36), s. 9 (1) it is 
not necessary to give deft, notice to produce his 
licence, in order to let in evidence as to its contents 
by the police constable wlio stopped the car, & to 
whom the licence was produced by the driver at 
the. time. — Marshall v. Ford (1908), 99 L. T. 
796 ; 72 .T. P. 480 ; 6 L. G. R. 1126 ; 21 Cox, C. C. 
731, D. C. 

Annotation : — Consd. Martin v. White, [1910] 1 K. B. C65. 

2286. Fixed notice — Warning to trespassers.] — 
Bartholomew v. Stephp:ns, No. 1879, anie. 

2287. Statutory factory notice.] — Owner v. 

Bee Hive Spinning Co., Ltd., No. 1881, ante. 

2288. Notice to offender & proper officer — Trial 
of indictment as habitual criminal.] — (1) In order to 
prove that seven days’ notice, required by Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (4) (6) of 
the intention to insert in the indictment a charge 
of being a habitual criminal, has been given to the 
proper officer of the ci. it is not necessary that the 
officer himself, c.g,^ the clerk of the peace, should 
be called, but tliere must be some proof of the 
rcceii>t by him of the notice, c.y., by calling his clerk. 

(2) Notice to produce the notice, required by 
the above sub-sect., the offender that it is 
intended to insert the charge of being a habitual 
criminal in the indict ment is not requirt^d in ord(‘r 
to render secondary (‘vidence of the content s of t he 
notice to tlie offender admissible. — R. v. Turner, 
[1910] 1 K. B. 346; 79 L. J. K. B. 176; 102 
L. T. 307 ; 26 T. L. R. 112 ; 22 Cox, C. C. 310 ; 
3 Cr. App. Rep. 103; sub nom. R. v. Turner, 
R. V. Waller, 74 J. P. 81 ; 54 Sol. Jo. 104, C. C. A. 

Antwialions : — Uvnerallu, Mentd. IL r. .lohnson (1909), 3 

Cr. App. Hop. 168 ; JL r. C’ondon (1910), 4 CT. App. Hop. 

109 ; U. r. Fuwoott (1910), 74 J. H. 414 ; H. v. Marshall 

(1910), 74 J. P.381 ; H. r. Moran (1910), 5 Cr. App. Rep. 

219; 1{. r. Walker (1910), 27 T. L. H. 51 ; Browne v. Black, 

11911] I K. B. 975 ; R. r. Snminors (1911), 10 CT. App. 

Hop. 11 ; H. r. Harris, [1922] 2 K. B. 543 ; H. r. CT)noy 

(1923), 92 L. J. K. B. 915; li. v. Dean (1924), 18 CT. 

App. Rop. 21. 

(6) Documents themselves Notices or in nature 
of Notices. 

2289. Notice of demand — Prior to action of 
trover.] — Notice to produce a written demand of 
a thing, for which an action of trover is brought : — 
Held : unnecessary. — ^Hammond v. Plank (1706), 
Peake, Add. Cas. 90, N. P. 

2290. Notice of assignment of debt — Action by 
assignees.] — Where an assignment has been 
executed of property due by a thh*d person, &> 
the party to whom the assignment is made, for the 
purpose of giving notice to such third person, 
lirepares two notices at same time, which he signs, 
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& serves one of them ou such person, if an action is 
afterwards brought by the assignees, he can give 
that notice in evidence which he retained, without 
giving a notice to produce that served on the other 
person. — Surtees v, Hubbard (1802), 4 Esp. 203, 
N. P. 

Annotation : — Reid. Robinson v. Brown (184C), 1 New Pract. 
Ca«. 538. 

2291. Notice of dishonour — Note of hand — 
Parol evidence inadmissible.] — Shaw v. MARiaiAM, 
No. 2209, ante, 

2292. Of bill of exchange.] — Langdon v. 

Hulls, No. 2198, ante, 

2293. .] — A copy of a letter contain- 

ing notice of the dishonour of a bill is admissible 
without notice to produce the original.™ Roberts 
V, Bradshaw (1815), 1 Stark. 28, N. P. 

Annotations: — Consd. Kino v. 33oaumont (1822), 3 Brod. & 

Bing. 288. Reid. Cuiicwis v. Corfiold (1841), 1 Q. B. 814. 

2294. .] — (1) The copy of an original 

letter, giving notice of the dishonour of a bill of 
exchange, is admissible in evidence, without 
notice k) produce such original letter. 

(2) Semble ; there is no substantial distinction 
between a duplicate original &; a copy made at 
the time, & authenticated on oath. — Kinb v, 
Beaumont (1822), 3 Brod. & Bing. 288 ; 7 Moore, 
C. P. 112 ; 129 E. R. 1295. 

Annotations: — As to (1) Consd. Colling v. Trewook n827), 

G B. & 0. 394. Folia. Swain v. Lowin (1835), 2 Or. M. & 11. 
201. Consd. R. V. Whitley (1908), 72 J. P 272. Distd. 
Andrews v. Wirral R. C., [1916] 1 K. B. 863. Reid. 
Doe d. Fleming v. Soincrtou (184.')), 7 Q. B. 58; Toms 
V. Cuming (1845), 1 Liit. Reg. Cas. 200; Robinson v. 
B^o^vn (1840), 16 L. J. C. 46. As to (2) Reid. Colling 
V. Truweok (1827), 6 B. & C. 394. 

2295. Not subject-matter of action.] — 

Lanauze V, Palmer, No. 2199, ante, 

2296. .] — Secondary evidence may be 

given of a written notice of the dishonour of a bill 
of exchange, without any notice having been given 
to produce it. — Swain v. Lewis (1835), 2 Or. M. & 
R. 201 ; 4 Dowl. 2G1 ; 1 Gale, 182 ; 5 Tyr. 998 ; 
4 L. J. Ex. 249 ; 150 E. R. 114. 

Annotations -Reid. Doe d. Fleming v. Somerton (1845), 

7 Q. B. 58 ; Robinson r. Brown (1816), 10 J.. .1. C. 1*. 46. 

2297. Notice to pay — Action against surety — 

Not if notice also contains statement of account.] — 
A., as surety for B., binds himself to pity to C. the 
balance of account between B. & G. within the 
space of six mouths after noticen In an action by 
V. against A.; — Held: parol evidence of such 
notice could not be given without proof of the 
usual notice to it. — Grove v. Ware 

(1817), 2 Stark. 174, N. P. 

2298. Notice to quit.] — A wi itteii notice to quit 
may be proved by production of a copy, though 
no notice has been given to produce the original.™ 
Doe d. Fleming v. Somerton (1845), 7 Q. B. 58 ; 
] 4 L. J. Q. B. 210 ; 9 .lur. 775 ; 115 E. 11. 410 ; 
sub nom. Doe d. Beniiam v. Somerton, 5 L. T. 
O. S. 50. 

Aniwtation : — Refd. Andrews v. Wimil R. D. C. (1915), 80 
J- 1*. 29. 

2299. Attorney’s bill of costs.] — A copy of an 
attorney’s bill, the original of which has been 
delivered to deft., may be admitted in evidence 
without proof of notice to produce the original. — 
ANDER.SON V, May (1800), 2 Bos. & P. 237 ; 120 
E. R. 1250 ; 'previous proceedings, 3 Esp. 107, N. P. 
AnTUjiutwns : — Consd. Philipson v. Chase (1809), 2 Camp. 

110. Apld. Colling V. Trewook (1827), 6 B. & C. 394. 
Mentd. He Park, Colo v. l^ark (1889), 41 Ch. D. 326 ; 
Lumsden v. Shipcoto Laud Co. (1906), 75 L. J. K. B. 665. 


2300. Parol evidence only inadmissible.]™ 

(1) In an action on an attorney’s bill, pltf. cannot 
give parol evidence of the contents of the bill 
delivered, without a notice to produce it. 

(2) A copy made at the same time with the bill 
delivered, is good evidence without such notice. 

(3) If there are two co-temporary writings, 
the counterparts of each other, one of which is 
delivered to the opposite party, & the other 
preserved, as they may both be considered as 
originals, & they have equal claims to authenticity , 
the one which is preserved may ba received in 
evidence, without notice to product3 the one which 
was delivered (Lord ELLFiNBOROUQii, O.J.). 
Philipson V, Chase (1809), 2 Camp. 110, N. P. 

Annotations :— A 8 to (3) Dbtd. Andrews r. ’'Vlrnil B. C., 

1 1916] 1 Iv. B. 863. Reid. Culling v. Ti-cweck (1827), (> 

B. &C. 394. 

2301. .]~-On the trial of an action for an 

attorney’s bill, it is not necessary to prove notice 
to produce the bill delivered before act ion brought ; 
it is siillicient to give an examined copy in evidence. 
— Colling v, Treweek (1827), OB. &C. 394; 9 
Dow. & 3iy. K. Jh 450 ; 5 L. J. O. S. K. B. 132 ; 
108 E. R. 497. 

AnnoUtHons: -Consd, R. r. WbiUey (19()8), 72 J. P. 272. 

Mentd. Smitli u. Brown (1831), 1 Cr. & J. .542. ^ 

2302. .j— In an action on an attoi-riey’s 

bill, it is not necessary to give notice, to produce 
the original bill dcOivered tx) i\u) party, but tlu^ 
production of a duplieat-o thereof is suniciont.— 
Eyson V. Kemp (1833), 0 C. & P. 71. 

2303. When notice to produce necessary — 

Notice required served on third person —Action 
against co-sureties.] — Robinson v. Brown, No. 
1802, ante, , ^ 

2304. Notice by local authority.) — 

The general principle that no notice to ))t*oduce 
a notice is usually required does not ap})ly to a 
caso in which the notices required to bo produced 
has bc^en served ou a third person. 

A local autliorit y had power, under bye-laws 
made under the I’ublic llcalHi Act, 18 O) (c. 55), 
if any work should be “ begun or done ” in con- 
travention of the bye-laws, to i)ull down the work 
afku* notice to tJio person by whom tlie work 
had been bt'giiu or doru^. A building was eon- 
strucled in contravention of the by<i-laws by W., 
<fe, after being set upon wlieels, was sold to pltf. 
The local authority gave notice to pltf. to whow 
cause why it should not be pullexl down, 
reply being unsatisfactory, pulled it down. 1 Itf., 
sued foi’ damages. At the trial tlie local aiitbority 
sought to prove notice to W. by secondary evidence, 
viz. a duplicate notice only : -Held : tlie duplicate 
notice was inadmissible. ~ Andrews p. Wirral 
kubal Oouncib, ii'Jiii] 1 K. D. w*') '‘J;’ ; ; 

K. 15. S.'ia ; 1 11 li. T. 1()0(! ; 80 S. P. lir.T ; U 

L. U. K. .121, U. A. 

(c) Documents Basis of Action. 

2305. Action of trover- Certificate of ship’s 

registry.] — In trover for the certificate r)f a ship s 
registry, the certificate may be proved by the 
production of tlie n^gistry from which it was 
copied, though no noticci has been given Ui l>;*f>bucji 
the certificaki itself.™ Buciiiai v. Jarra'it ( 1802), 
3 Bos. & P. 143 ; 127 E. R. 78. ^ 

Annotation .-“-Consd. Strother v. Barr (18-8), o 

2306. Bond.]— In trover for a bond plti. 

may give parol evidence of it to suppoH the 
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E. (0). 

fi. Kjectineni — Letters referring to 
deed.]— In cjoctment, tho point in 
dispute was whether T., one of tho 


had over conveyed tho land to 
one deceased, uuder whom deft, 
derived title. Evidence was given of 
conversations in which T. had statefl 
either that ho had given a deed to J.. 
or that tho title was vested in J., 


a letter from T. was also produced 
referring to such a deed ; hut no 
strictly legal evidence was given of the 
contents of such deed : — Ueld : such 
cviilence, under the elrcumstanccH. 
was admissible ou the part of defts. 
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Sect, 5. — Secondary evidence: Sub-sect. 0, A’, {c) 
{d); sub-sects. 1 <&: S. Sects. 0, 7, 8 9 : S\ 

sect. 1 .] 

general description of the instrument in the 
declaration without having given deft, previous 
notice to produce it, as the nature of the action 
pives sufficient notice t(:» deft, of the subject of 
inquiry, to prepare himself to produce it, if 
necessary, for his defence. — How v, (1811), 

14 East, 274 ; 104 E. K. 606. 

Annotation : — Coxisd. Strother v. Barr (1828), 5 Bing. 136. 

2307. Written instrument.] — Sernble : in 

trover for a written instrument it is not necessary 
to give defts. notice to produce it, but it may bo 
proved by description. — S cott v. Jones (1813), 4 
3Viunt. 865 ; 128 E. K. 572. 

Annotation Uuigh v. Brooks (1839), 10 Ad. & El. 

309. 

2308. - — .] — In trover for a written 

document, pltf. may prove the nature & description 
of the document by secondary evidence, though 
d(;ft. oilers to produce it. — W hitehead v. Scorr 
(1830), IMood. &R. 2,N. P. 

Annotation Consd. Boyle r. Wiseman (1855), 11 Exch. 360. 

2309. .J — II. V. Elworthy, No. 2129, 

ante. 

2310. Action for non-delivery of document.] — 

In assumpsit against a carrier for the non-delivery 
of written instruments, it is not necessary to 
I)rove a notice to deft, to produce tiiem, before 
giving parol evidence of their contents. — J olley 
V. Taylor (1807), 1 Camp. 143, N. P. 

Annotation .‘—Conad. Strother v. Barr (1828), 5 Bing. 136. 

2311. Prosecution for stealing document.] — 
K. V. Elworthy, No. 2129, ante. 

(d) Counter j)ari or Copy tendered in ItJvidence. 

2312. Counterpart original.] — 1 *hilipson v. 
Chase, No. 2300, ante. 

2313. .] — Nine v. Beaumont, No. 229 1 , ante. 

2314. Copy — Made at same tlme.]^ — Where a 
notice has b(;(rn given to a party to produce an 
inslniment, of whicli at tli(^ same time another 
copy was mad(!, it may be given in evidence without 
iKjtico to i)roduco that in the other party’s pos- 
session. — CoTLiEB V. Danvers (1796), 1 Esp. 
455, N. P. 

2315. - .J -Surtees r. Hubbard, No. 

2290, ante. ■ 

2316. - - — .J -PiiiLiPsoN V. Chase, No. 

2300, ante. 

2317 . — & authenticated on oath.] — 

Kine V. Beaumont, No. 2291, ante. 

2318. - Attorney’s bill of costs.] — ANorutsoN 
V. May, No. 2299, ante. 

2319. Examined copy.] — CoixiNO v. 

Trew^EEK, No. 2301, ante. 

2320. .J Eyson V. Kemi% No. 2302, 

ante. 

2321. Notes of dishonour — Bill of exchange.] 

— Roberts v. Bradshaw, No. 2293, ante. 

2322. - Bill not subject-matter of 

action.] — L anauze v. Palmer, No. 2199, ante. 

2323. Notice to quit.] — D oe d. Fleming v. 

SOMERTON, No. 2298, ante. 

2324. Document Itself a notice— Notice 

required served on third person.]— R obinson v . 
Brown, No. 1862, ante. 


2325. .] — Andrews v . Wikrax. 

Rural Council, No. 2304, ante. 


Sub-sect. 7. — Documents Stolen or Obtained 
BY Fraud. 

2326. Warranty — Action for breach of — Fraudu- 
lent acquisition not traced to defendant.] — A horse 
was sold under a written warranty, contained in a 
receipt for the purchase-money, which was given 
to the buyer’s servant. The son of the seller, who 
was proved to have been present when the bargain 
was made, & to have acted at other times in his 
father’s business, but never to have sold a horse 
by himself, got the receipt back from the servant 
by a fraudulent representation. In an action on 
the warranty against the father ; — Held : parol 
evidence of the contents could not bo given, but 
the son must bo called as a w’itness. 

The son being called, proved that he went for 
the receipt by desire of a person named T., the 
owner of the horse, for whom his father sold on 
commission, & did not mention the subject to liis 
father till he had obtained it ; his father then had 
possession of the receipt for a very short time, after 
which it was sent to T. ; — Held : this fact did not 
vary the case, so as to let in the parol testimony. — 
Best v. Osborn (1825), 1 C. & P. 632, N. P. 

2327. Bill of costs — Admissibility of copy.] — 
Pltf., who had delivered to N., as A.’s attorney a 
bill in wdiich he made A. his debtor, afterwards 
obtained the hill surreptitiously from N., &, 
delivering a new hill for the same charges, in which 
ho made N. his debto*, sued N. for the amount : — 
Held : the proceedings should he stayed till pltf. 
should deliver to N. a copy of the imper sur- 
reptitiously obtained from him, the copy to bo 
evidence in the cause. — Edginton v. Nixon 
(1835), 2 Bing. N. C. 316 ; 2 Scott, 507 ; 132 
E. R. 124. 

2328. Documents relating to contract — Minute 
book containing particulars thereof.] — Carlton v. 
King (1848), 11 L. T. O. S. 291. 

2329. Letter — Parol evidence — No notice to pro- 
duce.] — An indictment alleged that prisoner, being 
in the employ of the Post Office, stole a post-letter, 
directed & addressed, which contained certain 
property, etc. At the trial, a witness having dtj- 
posed that he employed a man to post a letter con- 
taining the property in question : — Held : ho 
might ho asked how that letter was addressed, 
although no notice to i)roduce tlie letter had been 
given.— R. r. Clube (1857), 3 Jur. N. S. 698. 


8ub-se(;t. 8. — Unstamped Documents. 
Sec Sect. 10, sub-s(‘ct. 11, post. 


Sect. 6.— ADMISSION OF EXTRINSIC 
EVIDENCE. 

To show intention of parties.] — Sec Deeds, 
Vol. XVII., pp. 302-305. 

To vary or contradict terms.] — See Deeds, 
Vol. XVII., pp. 305-312. 

having served any notice to produce : — 
Held : no notice to produce was neces- 
sary, pltfs. having shown themselves 
in possession of the agreement by their 
aflldavit of debt ; & as the writing was 
the best evidence, it should have been 
produced. — G ilbert v. Sleeper (1833), 
3 O. S. 135.— CAN. 


os prlmoiT^ evidence, Sc notice to pltfs. 
to produce such deed was unnecessary. 
— IloaERS V. Card (1858), 7 O. r. 89. — 

CAN. 

PART IV. SECT. 9. SUB-SECT. 6.— 
E. (d), 

t. Copy — Of affidax'il made in 


cause .] — In asmmpsit for not delivering 
goods after pltf. had proved a vorbfu 
agreement, deft, gave in evidence a 
copy of the aftldavlt of debt made in 
the cause, & of an agreemeut in writing 
incorporated therein, sworn to by one 
of pltfs., & then called upon pltfs. to 
produce the original agreement not 
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To add terms.] — See Dekds, Vol. XVII., pp. 
312-314. 

To explain ambi^ties.]— /S'ce Deeds, Vol. XVII., 
pp. 314-317. 

To identify parties & subject-matter.] — Sec 
Deeds, Vol. XVII., pp. 321-326. 

To show mistake, misrepresentation or fraud.] — 

See Mista k e ; Misrephesentation <fc Fraud. 

2330. To vitiate record.] — A record found in the 

proper office must be intended to have been always 
in the plight in which it is found, & parol evidence 
shall not bo admitted to prove it wrong. — Dickson 
V. Fisher (1768), 1 Wm. Bl. 064 ; 4 Burr. 2267 ; 
96 E. R. 386. i 

2331. To prove consideration.] — A female 
pauper having proved that she was hired for a 
year by contract in writing, whicli was lost ; 
applts. proposed to show by her cross-examination 
that she had agreed not only to servo but to cohabit 
with her master ; it being already in evidence that 
she had in fact cohabitiHl with hhn during ht^r 
residence in his family under the hiring ; the 
sessions refused the evidence, on the ground that 
no proof of consideration which did not appear 
on the written agi^eement, was admissible : — 
Held : the evidence ought to have been received 
for the purpose of ascertaining whether the con- 
sideration for the hiring was wholly or in part 
cohabitation. — K. v. Northwing field (Inhabi- 
tants) (1831), 1 B. & Ad. 912 ; 9 L. J. O. S. M. C. 
67 ; 109 E. K. 1025. 

Annotation Refd. K. r, Billinffhay (183G), 5 Ad. & Kl. 67G. 


Evidence of acts & conduct under instrument.] — 

See Deeds, Vol. XVII., i)p. 327-331, 

Evidence of custom & usage.] — See Custom iV 
Usages, Vol. XVII., pp. 19 et aeq. 

Of date.]— Deeds, Vol. XVII., pp. 358, 369. 
As regards negotiable instruments.! — Sec Bills 
OP Exchange, Vol. VI., pp. 181-183, 484-486. 

In reference to statutes .] — See Statutes. 

As regards wills .] — Sec Executors ; Wili.s. 


SEcrr. 7.— EXAMINATION OF WITNESS AS TO 
DOCUMENTS. 

In general.] — Sec I*art V., Sect. 6, sub-sect. 6, 
j)ost. 

Refreshing memory of witness by reference to 
documents.] — See l*art V., Sect. 6, sub-sect. 7, post. 

Impeaching credit of witness by reference to 
documents .] — jScr Part V., Sect. 8, sub-sect. 1, C., 
& sub-sect. 2, C., post. 


Sect. 8.— IN PEERAGE CASES BEFORE 
COMMITTEE OF PRIVILEGES. 

See Peerages and Dignities. 


Sect. 9.~€0PIES OF DOCUMENTS. 


.] — See, gcyierally, Deeds, Vol. XVII., pp. 

335-337. 

In matters particularly relating to contract, sec^ 
generally, Deeds, Vol. XVII., pp, 331-348. 

Negotiable instruments.] — See Bills of 

Exchange, Vol. VI., pp. 181-183. 

2332. To explain surrounding circumstances.] — 

11. V. Pembridge (Inhabitants), No. 1801, ante. 

.] — See, generally, Deeds, Vol. XVII., pp. 

317-321. 

2333. To supplement consignment note.] -A.. 

by parol, made arrangements with defts., a railway 
('o., to convey cattle for him to K. station ; he at 
the same time, without noticing its contents, 
signed a consignment note, by which th(5 cattle 
were directed to be taken to E., an intermediate 
station on the line to K. : — Held: parol evidence 
was admissible t/O show that defts. had agreed to 
carry on the cattle to X., as it did not contradict 
but only 8ui)i)lemcnted the written contract. — 
Malpas V. London & South Western Ky. Co. 
(1866), L. R. 1 C. P. 336 ; Har. & Ruth, 227 ; 
35 L. J. C. P. 166 ; 13 L. T. 710 ; 12 Jur. N. S. 
271 ; 14 W. R. 391. 

A nnotations : — Refd. Lord V. Midland Ky. (18G7). f.. 11. 2 
C. P. 339 ; Johnson r. Apploby (1874), 43 L. J. C^P. 14G. 

2334. To explain words of art.] — Mersey 
Mutual Underwriting Assocn., JiTD. v. Poland 
(1910), 26 T. L. R. 386 ; 15 Com. Cos. 205. 

— See, generally. Deeds, Vol. XVII., pp. 

325-327. 

In particular documents.] — See Specific 

Titles passim. 

To explain award.] — See Arbitration, Vol. II., 
pp. 533, 534, Nos. 1698-1702 ; Commons, Vol. XI., 
p. 75, No. 070. 


Sub-sect. 1. — In General, 

2335. Admissibility -If original admissible.] - 

Where original is evidence, copy of it is st). -Biiay 
Manor Custom Trfal (1692), 12 Mod. Rep. 24 ; 
88 E. H. 1140. 

2336. -- — .] - In all easels where the 

original is evidcuice, the copy Ls evidence ; but if 
the original bo but a copy, there a copy of such 
original may not read, as a book for probate of 
a will of land ; this is but a copy, Sc therefore it 
ought to bo produced, & a coj)y out of the book 
will not suffice ; but a (*(>py of a probate of a will, 
where the ct. has jurisdiction, is good, Ixicause th(^ 
probate itself in such case is an original a<^t of the 
ct. (Bolt, C..L).— R. t. Haines (1695), Skin. 
584 ; Comb. 337 ; 90 E. K. 262. 

Annotations : — Apld. Cox V. AlliiiBhain (1822), .Tac. GH. 

Reid. U. V. Hmitli (1H2H), 8 B. & C. 311 ; J‘olico Cornr. for 

Mctropolin V. Donovan (1903), 88 L. T. .OGG. 

2337. .J — Lynchs. Clerke, No. 3519, 

post. 

2338. — .]— Where original is (ividence, 

copy is. — West v. Chamberlain (1701), 12 Mod. 
Rep. 494 ; 88 E. K. 1170. 

2339. .J — Bullen v. Michel, No. 

3606, post. 

2340. ,] — A copy of a document sent 

by pltf. to deft, with a letter stating it to be a copy, 
is receivable in evidence for deft, where the docu- 
ment itself would bo so, without productiijn of or 
accounting for the original. An sell v. Baker 
(1850), 3 Car. & Kir. 145. 

2341. Necessity for examination with 

original — Where original in existence.] — The copy 
of a deed cannot be given in evidence unless proved 
to have been compared with th(i original although 


PART IV. SECT. 6. 

2330 i. Toi'Uiaierccord .] — Parol testi- 
mony cannot be received to contra- 
dict a continuance roll. — P kkntu^k v. 
Hamilton (1831), Dra. 410. — CAN. 

PART IV. SECT. 9, SUB-SECT. 1. 

2335 i. AdmiasibULiy — If original ad- 
miaaibU .] — The voters’ list is a public 


document. Sc an the origrlual can be 
received In evidence a copy certified 
by the Clerk of the Crown m Chancery 
is also evidence under Canada Evidence 
Act. — Ite Alberta Dominion Elec- 
tion (1905), 1 W. L. R. 48G ; 6 Terr. 
L. R. 329.— can. 

2341 i. Neccaaiiyfor ejraniinalwn 

with original .] — In an action by the 


osslgTjeo of an insolvent estate to 
Hot uMlde a nit-Ko. ifiven by the insolvent 
within throe nionths before the seques- 
tra tioii of bis estate as beiiiK a fraudu- 
lent i>referonce, or given with Intent 
to defeat or delay creditors, letters 
written before Sc ut the date of the 
intge. by the Insolvent are 
to show that ho was th<3n being pressed 
by his creditors, Sc was Htrivlug to gain 
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Sect, 9 . — Copies oj docuinenls : Sub-sects, 1, 2 

hAJ 

delivered by counsel to a purchaser as a true copy. 
— Pei’erborough (Lord) v. Mordaunt (Lord) 
(1072), 1 Mod. Kep. 94 ; 3 Keb. 1 ; 84 IL B. 560. 

2342. .] — (1) The identity of the 

terms of two copies of a document made at different 
dates, though widely separated, is no evidence 
that they were made from a common source 
which has been correctly copied. 

(2) Although in certain circumstances a copy 
produced from proper legal custody may, after 
lapse of time, be treated as evidence, that rule 
does not apply when the original is in existence, 
& a copy capable of being obtained & properly 
proved. — Permanent "J''ru8tee Co. op New 
South Wales v. Pei.8, [1918J A. C. 879 ; 87 
L. J. P. C. 172 ; 119 L. T. 691, P. C. 

2343. Not If original a copy.] — R. v. 

IIAINKS, No. 2336, (mte. 

2344. — — Original an abstract.] — Peter- 

Honoucui (Eaul) v. Germaine, No. 2747, post. 

2345. Document a public one.] —Lynch v. 

(h.ERKE, No. 3519, post. 

2346. Original not accounted for.]— R. v. 

Gordon (1781), 1 Leach, 300, n. 

2347. Where original not proved.] — (1) A 

document described in pltf.’s affidavit of docu- 
ments as “ Copy of a letter from pltf. to deft.,” & 
])roducod at the hearing, cannot be read by deft., 
the original not having been proved. Semble : no 
documents so scheduled by one party can be read 
by the other party without regular proof. 

(2) The ct. will not order the production of 
cliequos alleged by defts. be forgeries for the 
sake of comparing the handwriting with a docu- 
ment, about the genuineness of which the ])arties 
arc at issue. — Wjlhon v. Thorniujry (1875), 10 
Ch. App. 239 ; 41 L. J. Ch. 212 ; 32 L. T. 350 ; 
23 W. B. 329, L. J,J. 

AnnoUition : — Mentd. Pc GluLb, BanifltM v. Hogers, [1900] 

1 Cii. 354. 

2348. Proof of copy — Ability of person com- 
paring— To read & understand original.] — A wit- 
ness brought to prove a copy of an old document, 
.sliould be able to read understand the original 
wlien he compared the copy with it. — Crawford 
A Jrndsay Peerages (1848), 2 11. L. Cas. 531 ; 
0 State Tr. N. 8. App, A. 1126; 9 E. B. 1196, 11, L. 
Annolntion: Mentd. Pcitli Earldom (1818), 2 H. L. Can. 

80.). 

2349. — — Necessity for.] — 1 ’ermanent Tr ustee 
Co. OF New South Waj.es r. Eels, No. 2342, autc. 

2350. Must be properly obtained.] — Permanent 
ThUwSTEic Co. of New South Wales v. Eels, No. 
2342, ante, 

2351. Of release — In action of ejectment.] — In 

ejectment, a co})y of a release may be given in 
evidence. — Brume v. Carr (1601), Cro. Eliz. 863; 
78 E. B. 1089. 

2352. Of enrolment of deed — As prim& facie 
evidence of deed.] — A copy of the enrolment of a 
deed to lead the uses of a fine is sufficient primd 
facie evidence of the deed. — T aylor t>. Jones 


(1696), 1 Ld. Baym. 746 ; 1 Salk. 389 ; 91 E. B. 
1399. 

2353. Pursuant to statute — Not merely for 

safe custody.] — Combes v, Spencer (1704), 2 
Vern. 471 ; 23 E. R. 903. 

2354. Of charter — Under Great Seal.] — Copy of 
charter under the Great Seal no evidence. — ^A non. 
(1701), 12 Mod. Bep. 579 ; 88 E. B. 1532. 

2355. Not enrolled.]— Anon. (1733), 2 

Barn. K. B. 404 ; 94 E. B. 582. 

2356. Of promissory note.] — Winne v . Lloyd, 
No. .3862, post. 

2357. Of notarial act — Executed abroad — Verify- 
ing foreign bill of sale.] — To prove the transfer of 
a ship by a French bill of sale, verified by a notarial 
act, & a copy of the original act, is evidence. — 
Woodward v. Larking (1801), 3 Esp. 280. 

2358. Of warrant of attorney — Evidence of 
contents.] — Where a copy of a warrant of attorney 
has been filed under the authority of 3 G(*o. 4, 
c. 39, such copy is good evidence of the contents 
of the warrant of attorney, at least against the 
party filing it. Sc all claiming undc^r him.^ — - 
Sylvester v. Anthony (1833), 9 Bing. 746 ; 
3 Moo. A S. 191 ; 2 L. .1. C. E. 103 ; 131 E. B. 794. 

2359. Of mortgage deed — As evidence of original 
— Existence of mortgage admitted.] — Two trustees, 
one of whom was a solr., advanced money on 
mtge. 3''he mtgor., with the concurrence of the 
solr. trustee, sold part of the mortgaged property 
without disclosing the mtge. Regular convey- 
ances in fee to the iiurchasers were executed by 
the mtgor., containing a recital that he was seized 
or otherwise well & sufficiently entitled in fee 
simple. The solr. trustee received the purchase- 
money, A retained it. Eleven years afterwards 
both trustees executed a reconveyance of the 
property so sold, the other trustee believing, on 
the representation of the solr. trustee, that the 
property was then about to be sold by the mtgor. 
Soon afterwards the solr. trustcie absconded, Sc the 
other trustee then filed a bill against the mtgor. 
Sc the purchasers, praying for forc^closure against 
them. A mortgage deed could not bo produced, 
Sc a copy puri)orting to have b(‘en furnished by the 
solr. who held the deed was produced on behalf of 
pltf. as evidence of the deed ; pltf. also deposed 
to the existtuice of the mtge. Defts. had in their 
answers not expressly challenged thti morgtage 
deed, Sc had admitU^d that there had been a re- 
conveyance of part of the property coinT>rised in 
the mtge. :—Ilcld : as against these defts. tlje 
mortgage deed was sufficieiitlv proved. Heath 
r. Grealock (1874), 10 Ch. App. 22 ; 44 L. .1. Ch. 
157 ; 31 L. T. 650 ; 23 W. B, 95, L. C. Sc L. .U. 
AnnaUiiions : — Mentd. Waldy r. Gray (1875;, L. K. 20 Eq. 

238 ; Tho llorlock (1877), 2 F. D. 2J3 ; Goiioral Finaucc, 
Mortgage &, Discount Go. Liberator Pormanoiit Hcieflt 
Bldg:. Jrjoc. (1878), 10 Ch. D. 15 ; Ortigrosa v. Brown 
(1878), 47 L. J. Ch. 108 ; Pc Morgan, l*illgrem v. I’illgrein 
(1881), 18 Ch. D. 93 ; Pc Horton, Horton v. Porks, Horton 
V. Clark (1881), 51 L. T. 420 ; Manners r. Mew (1885), 29 
Ch. 1). 725 ; Low v. Bouvorie, [1891] 3 Ch. 82; Pc 
Ingham, Jones r. Ingham, [1893] 1 Ch. 352 ; Onw'ard 
Bldg. 8500. V. Smithson, [1893] 1 Ch. 1 ; Taylor v. London 
& County Banking Co., London & Ckjunty Banking Co. 
r. Nixon, [1901] 2 Ch. 231 ; Brigg v. Thornton, [1904] 
1 Ch. 386 ; l*oulton v. Moore (1913), 83 L. J. K. B. 875. 


time or evade present payment to 

E rovent procoedings being taken against 
im, & letters from credit-ors to him 
would be admissible to show such 
pressure on him. Press copies of tho 
original Jotters written by such creditor 
without jiroof of eomparisou with tho 
original would not be admissible for 
such purT)O80. — Orikvk r. Bouky 
(1894), 20 V. L. II. 269.— AUS. 

2341 ii. .]-~2JeM: there 

being no evidence proving that the 


copy produced by pltf. had been com- 
pared with tho original decree, the copy 
was not admissible in evidence. — 
Bam Prasad r. Kagiiunandax Pkabad 
(1885), 1. L, K. 7 All. 738,— IND. 

a. Field notes from Omen lands 

office. ] — Semble. : an admitted copy of tho 
field notes from the Crown lands office 
may be received In evidence. — Dok d. 
Strong r. Jonks (1850), 7 U. C. 11. 
385.— CAN. 

b. Patent of manor court — 


If acted on for Uiirty years .] — A copy 
of the patent of a manor ct., which has 
been acted on for upwards of thirti’' 
years, need not be proved to bo a 
correct copy. — Anon. (1843), Ir. Cir. 
Kep. 825.— IR. 


c. Of memorial of assignment of 
judgment— As evidence of assignment.] 
— An attesU)d copy of the memorial of 
the assignment of a judgment is evi- 
dence of the fact of the assignment. — 



Part IV. — ^Documentary Evidence. 


2360. Of rules of court— Only If authorised by 
court.] — Where a ct. prints & circulates copies of 
its rules for the guidance of its oflBcers, the pro- 
duction of one of these printed copies is good evi- 
dence of the rule which the officers are to act on, 
though the original iniles are kept under the seal 
of the ct., the copy is not shown to have been 
examined with the original. — D ancpi v, Robson 
( 1829), Mood. & M. 291. 

2361. Close copy — Of proceedings in one court— 
Whether admissible — In proceedings In another 
court.] — Close copies of proceedings in any ct. may 
bo given in evidence in another ct. witliout any but 
the common stamps. — ^Denn d. Jak.as v . h^UEFOBD 
(1761), 2 Burr. 1177; 97 E. K. 775; sub 7 wm, 
Lucas v. Fulpoud, 1 Wm. Bl. 288. 

A nnotationa Apld. v. Poako (1827). Mood. & M. 

109. Mentd. llobinson v. Dryboroup:h (1795), G Term 

Hop. 317. 

2382. Proof of authority.] — Perjury 

cannot be assigned upon an affidavit sworn in ilie 
Insolvent Debtors’ Ct., by an insolvent, respecting 
the state of his property &; his expenditure, for the 
purpose of obtaining an extended time to petition 
under 7 Geo. 4, c. 57, s. 10, without proving that 
the ct., by its practice, requires such an affidavit. 
Such proof is not given by an officiw of tiie ct. pro- 
ducing printed rules purporting to be rules of the ct., 
which lie has obtained from tlie clerk of the rules, 
<fe is in the habit of delivering out as rules of tlie 
ct., but which are not otherwise shown to be 
sanctioned by th(3 ct. ; the officer proffissing t>o 
have no knowledge of the practice except from 
such printed rules. — R. v. Koops (18.37), 6 Ad. A:; 
El. 198 ; I Nev. & P. K. B. 828 ; Will. Woll. k. 
Dav. 118 ; 6 L. J. K. B. 114 ; 1 J. P. 262 ; 112 
K. K. 75. 

Lost or destroyed documents.] — See Sect. 5, 
sub-sect. 5, E. (i), ante. 

Documents not produced after notice.] — Sec 

Sect. 5, sub-sect. 6, 0., ante. 


S U B -SE C’T . 2 . — E XEM PLl FIC A'F IONS . 

2363. Whether admissible — Exemplification of 
patent — Other party unable to consult patent roll.] — 

Exemplification of i)art of a pat(;nt not suffered 
to be read in evidence, notwithstanding 3 <k 4 
Edw. 6, c. 4, & 13 Eliz. c. 6, where thf; other side 
have no time to consult the patent roll, & so may be 
?>urprised by an imperfect exemplification. — A.-G. 
u. Taylou (1695), Proc. Gh. 59 ; 24 E. K. 29. 

2364. How proved — Production from proper 
custody — Although Great Seal not affixed.] — When 
an ancient document, purporting to be an ex- 
empli ff cal ion, is produced from the proper place 
of the dei^osit, but has not, at tlie time of its 


2o3 

production, the Great Seal affixed, it is stiU to bo 
presumed that it is an exemplification, & may be 
read in evidence as such. — Beverley Corpn. v. 
Craven (1838), 2 Mood. & R. MO. 

2365. Whether proof of record— Produced under 
seal of court — Other than court hearing original 
cause.] — Outlawry of pltf. in Common Bench 
pleaded to an action there, if on tlie issue of nul 
tiel record an exemplification of it under the seal 
of King’s Bench, into which it has been removed 
on error, alone be produced, it is a failure of record : 
so if the outlawry bo reversed, for it is no record 
ah itiillo, yet a respondeas ouster shall be awarded. 
— Paumeu V . Franklin (1561), 2 Dyer, 227 b; 
73 E. R. 503. 

-Mentd. Dnny's Case (10 10), 8 C/O. Hop. 

141 b; Moor u. (birrot (1098), 2 Salk. 500 ; LIroamor v. 

Wickeit (1099), Carth. 517 ; South StatTordHhIi'O Ky. v, 

SttiiMi (1850), 5 Exch. 4 7 2. 

Of lost or destroyed documents.] Sect. 5, 

sub-sect. 5, JO. (h), ante. 


SuH-SE(’T. 3. ~ Office (hipiEs. 

A. In (fcnerdl. 

Sec R. S. 0. Ord. 37, r. 4 ; Ord. 61, r. 7 ; Bills 
of Sale Act, 1878 (c. 31), s. 16; ConvevaiKdng 
Act, 1882 (c. 39), ss. 2 (2), 7 (8). 

2366. Admissibility — Copy of office copy 
Examination of office copy with original— Necessity 
for.] -Verification of the copy of the hill served 
under Ord. 24 of Aug. 1811. It is not sufficienf; 
that the copy of the bill under tlui order has been 
examined wi'tli tlu? officii copy, unless the officer 
copy bo proved to have been examined with tls* 
engrossment. — C oleman v, Rai’KIIAm (1844), 3 
Mare, 184 ; 67 E. R. 347. 

2367. PrimA facie admissible.] — Before' 

ordering the production of original re^’ords, th<i 
ct. requires it be shown that f-he office copies 
will not be sufficient. — AKon. (1850), 13 Beav. 
420 ; 51 E. H. 162. 

2368. Is proof of original.] — An offline copy of an 
order is for all practical purposes the .same as tin' 
original order. — D avenport v. 3V)WNSEN1) (1867), 
15 L. T. 528 ; 15 W. K. 378. 

2369. Of will — Proof of original.] — An office 
copy of a will, relating to real estate only, will h<.* 
admitted by the ct. as siifficieTit proof of the will 
itself. — D anby V. POOI.E (1862), 7 L. T. 240 ; 10 
W. R. 515. 

2370. Of bill of sale — Proof of registration of 
original.] — It is incumbent on a claimant, under a 
bill of sale, to show that the document filed is it 
true copy of the original instrument. A certificate 
of the registration of a bill of sale, without pro- 
duction of an authonficated or office copy of the 


IIOBHOTJSF. V. Hamilton (1803), 1 

Sch. & Lef. 207.— IR. 

d. O/ enrolment of deed — As 
secondari/ evidence of deed.] — A copy 
of the enrolment of a deed of bargain 
He .sale ro(iuiriiig enrolment is secondary 
evidence of the deed. — Dkvonhhiuk 
(Duke) r. Neill (1877), 2 L. K. Ir, 
132.— IR. 

e. Of memorial of Landed Estates 
Court conveyance — lodged in Registry 
of Deeds.] — Scmble : a memorial of a 
ijanded Estates Ct. conveyance lodged 
in the llefflstry of Deeds, being a 
duplicate of the original conveyance, 
may bo received in evidenc.e without 
proof of the loss of the original. — 
STAPLES V, Young, [1908] 1 1. K. 135, 
139.— IR. 

PART IV. SECT. 9. SUB-SECT. 2. 

i. IVhether admissible — Exemplifica- 


tion of jjalent.] — At the trial pltf. 
put in an exemplification of a patent 
dated Mar. 10, 1797, granting certain 
lots in fee to A. — Doe d. Aunold v. 
Aulpjo (1848), 5 U. C. R. 171.— CAN. 

gr, — J — person who 

has lost his patent for land must pro- 
duce an exoiripliflcation of the patent, 
” McCollum v. Davis (1850), 8 

U. C. R. 150.— CAN. 

h. Afflditvit on which capias is- 
sued.] — In an action for a malicious 
arrest upon a hailablo capias issued out 
of this ct,, the affidavit upon whic.h 
the writ Issued having been filed may be 
proved by an exempliflcatlrin under 
the seal of the ct. — W kntvvokth v. 
IIALLETT (1844), 2 Korr, 660.— CAN. 

k. Foreign judgment — Under seal 
of court.] — The more exemplification 
of a foreign judgment, if properly 
proved to be under the seal of the ct.. 


is sufficient proof. — Wauenkk r. 
Kixghmii.l (1850), 7 (J. C. R. 409.— 

CAN. 

.. ...... an action for 

Judgment conform to “ extract ... 
cxemplifleation " of a judgment ol)- 
talned in the (’t. of Queen's Ronoh 
against defender, the '• exemplifica- 
tion " produced bore to bo attested i)y 
one of the inasters of the ct. as a true 
copy ; the seal of tii<i cjt.. was appended 
to it, & there w^as preilxod a notarial 
instnirnont, certifying that it was an 
office copy. He tliat it agreed wltli the 
original, He that the subscription to 
it was genuine : — Held : the validity 
Hi, regularity of the docniujcnt not being 
formerly chalJcxigcd, it was good evi- 
dence for this ct. to receive He to act 
upon. — WiiiTEiiEAu V. Thompson 
(1801), 23 Diinl. (Ct. of Hess.) 772 ; 
33 Sc. Jur. 401.— SCOT. 
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Evibence. 


Sect. 9. — Capua of documenla: Sub-sed, 3, A,^ B, 
& C. : avb-aect. 4, A,] 

bill of sale certified to have been registered, is 
not sufficient. — E mmott v, Marc'hant (1878), 3 
Q. B. D. 655 ; 88 L. T. 508 ; sub nom. HAT.KE'rr 
V. EmiOTT, 47 L. J. Q. B. 430 ; 26 W. R. 632. 
j4nnotaiion .'- Vleutd, He Wood, Ex p. Hattie (1878). 39 

L. T. 373. 

2871. Of deed of assignment — Proof of act of 
bankruptcy.] — Upon the hearing of a bkpey. 
Ijetition, the only evidence adduced to prove the 
act of bkpey. alleged, that the debtor had executed 
an assignment of all his property for the benefit 
of his creditors, was an office copy of a deed, 
rc^gistered under Deeds of Arrangement Act, 
1887 (c. 57), purj)orting to be execuUid by the 
debtor ; “//cZd .* the office copy was, by reason 
(>f the provisions of scict. 11 of the Act, sufficient 
primd facie evidence of tiie execution of tlie regis- 
tered d(HMl by th(‘ debtor, of its execution on the 
date appealing in the offi(;o co])y. — Re Hlatkk, 
Ex p, Slaticu (1897), 76 L. T. 704 ; 4 Mans. 118, 
C. A. 

Lost or destroyed documents.] — See 8eet. 5, 
sub-sect. 5, E. (5), ante. 

Documents not produced after notice.] -Sec 

Sect. 5, sub-sect. 0, O., ante, 

B, Of Judicial Proceedings. 

2872. Of proceedings in Chancery — Whether 
admissibie— Bill taken from file.] — Anon. (1701), 
12 Mod. Rep. 505 ; 88 E. R. 1523. 

2373. ; Answer — Though containing 

an error.]- -3V) suijpoit. an allegation that to an 
information in ('hancery against T. Eamy, “the 
answer of the said T. Eamy was filed,” it is enough 
1-0 put in an office copy of an answer to tlie in- 
formation entitled “the answer of T. Eamy” 
although this be signed T. Amoy. — Salteh v. 
Turner (1800), 2 Camp. 87. 

2374. — — .) ( 1 ) In an action against 

three defts., as partnei’s, the office copy of an 
answer to a bill in Chancery, filed by one against 
the othei's, is admissible evidence, without pro- 
ducing the original, in order to establish the 
partnership ; (2) ^ to prove the identity of defts., 
the clerk of their solr. is a competent witness to 
that fact, though ho knows nothing of defts. but 
from Ids intercourse with them professiomdly in 
the conduct of the suit in (/hancery. — Studdy v, 
Sanders (1823), 2 Dow. & Ry. K. B. 347 ; sub 
nom. Staddy v. Sanders, 1 L. J. O. S. K. B. 96. 
Annotation As to (2) EeM. Gm*iiough r. ClaBkcU (1833), 

1 My. K. 98. 

2376. Though abbreviations 

used.] — Office copy of an answer in Chancery 
<)lTered in (wideiu^e. It appeared from the ex- 
amination of the witnt'HS who had compared the 
office copy with the original, that the original 
contained words at length, such as “ complainant,” 
“ orator,” etc., which in the office copy were 
written “ coniplt ” “ oror,” etc. : — Held : this 
was no objection. — Anderdon v. Foley (Lord) 
(1833), 2 L. J. K. B. 214. 

Compare No. 2401, post. 

2376. Of proceedings In one court — Whether 
admissible — In proceedings in another court— 
Other proceedings criminal.]— Where an answer 
is ri'quired as evidence upon a trial, the ct., 


except in a criminal case, does not permit the 
record itself to go, but an office copy ; unless 
proof of the signature is necessary. Not 
granted, where the action is by a stranger un- 
connected with the suit in equity. — Jervis v. 
White (1803), 8 Ves. 313 ; 32 E. R. 374. 

2377. Not if proof of signature 

required.] — Jervis v. White, No. 2376, ante. 

2378. Other proceedings in- 

stituted by stranger.] — J iarvis v. White, No. 2376, 
ante. 

2379. .] — Office copies arc not 

evidence on the trial of an issue out of the Ot. of (hi., 
though they were used in the Ot. of Equity. — - 
Burnand V. Nerot (1824), 1 0. & P. 578. 

2383. — — -.] — In a civil proceeding 

at law, the office copies of the depositions in 
Chancery being good evidence, the originals will 
not be ordered to bo produced. — A. -(I. Ray 

(1843), 6 Beav. 335 ; 3 Hare, 335 ; 49 E. R. 855. 
Annotation: — Mentd. Blddulph v. Camoys (1854), 19 Beav. 

407. 

2381. Same matters In litigation.] 

— Office copies of former proceedings in other cts. 
in old suits, relating to the matters in litigation 
in this ct., may bo read &; entered in the decree as 
evidence, without any previous order of the ct. 
for that purpose. — M anby v. Bewicke (1857), 
3 Jur. N. S. 085 ; 5 W. R. 807. 

2382. Of writ & return thereto— Admissibility — 
Proceedings for false returns.] — A copy from the 
Crown Office of the writ & return to a mandamus 
is sufficient evidence against the ])arty on an in- 
formation for a false retuni. — R. v. Chapman 
( 1704), 6 Mod. Rep. 152 ; Holt, K. B. 442 ; cited 
15 Vin. Abr. 214 ; 87 E. R. 910. 

Annotation : — Mentd. Anon. (17.30), 1 Barn. K. B. 1327. 

2383. Examined office copies.] — 

In an action against a sheriff for a false return to 
a fi. fa.y office copies of the fi. fa. & return, which 
are not proved to have been examined copies, ar(‘ 
not receivable in evidence, even where the original 
cause was in the same ct. as the action against 
the sheriff. — P itcher v. King (1844), 1 Car. A 
Kir. 655, N. P. 

2384. Evidence for what purpose — Receipt 

of money by bailiff — Whether sufficient.] — In an 

action against the sheriff for money had & received 
to prove that a certain person as bailiff received 
the money on an arrest : — Held : an office copy 
of the writ & return, & which contained the name 
of such pemon, coupled with evidence that it was 
usual to indorse the bailiff’s name on the writ, tV; 
that the person whose name so appeared was a 
bailiff, &> made the arrest, was evidence to cliarge 
the sheriffs. — M‘N eil v. Perchard (1795), 1 Esp. 
203. 

Annotation : — ^Refd. Hill v. Middlosox (1816), 7 Tauut. 8. 

2385. Of libel in Ecclesiastical Court — How 
proved — Necessity for affirming affidavit.] — Anon. 
(1733), 2 Bam. K. B. 285 ; 94 E. R. 503. 

2386. Of rule of court — Evidence for what 
purpose — Judge’s order.] — In an action on an 
award made under a judge’s order, to prove the 
order, it is enough to put in an office -copy of the 
rule, making it a rule of ct. — S tiix v. Halford 
( 1814), 4 Camn. 17. 

Annotations : — Mentd. :Maunliig: v. Kostoru Countios Hy. 

(1843), 12 M. & W. 237 ; Bornoy v. Hoad (1845), 7 Q. B. 

79 ; Liovesloy v. Gilmoi'c (1866), Hot. &: Ruth. 849. 


PART IV. SECT. 9, SUB-SECT. 3.~ B. 

m. Av'ard of statutory public 
oj^cer- Actinff in judicial capacity .] — 
In treepaaH to land, deft. Justified under 
an award of foneo-viewerH. The town- 
Hbip clerk prodne-ed n copy, \Ybich be 


swore was a true copy of the award, 
the oriKinal beinsr in his custody : — 
Held: such copy was admissible in 
evidence under V. S. U. (J. c. 32, s. 6, 
these awards being made by a sta- 
tutory public officer acting in a 
Judicial capacity. — WAttiiK?i v. Dks- 


UPPES (1872), 33 U. C. R. 59.— CAN. 

n. Of judgment.] — Held: a docu- 
ment bearing to be on office copy of a 
judgment pronounced acainst an 
English debtor by^ one of the superior 
cts. in Kng’and & appearing to be 
I stomped on each page with the seal 
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Part IV.— Documentary Eviuence. 


2387. Of Insolvent petition — Evidence for what 
purpose— Due filing of petition.]— The office copy 
of an insolvent’s petition, attested by the officer 
of the Insolvent Debtors Ct., is sufficient evidence 
to prove an allegation, that the petition subscribed 
by the insolvent was duly filed. — G ould v, 
Hulme (1829), 3 C. & P. 625. 

2388. Of judgment — Proof of Judgment.] — 
Buchanan v. Smith (1845), 5 L. T. O. 8. 431. 

2389. — .]— Jeffs v. Day, No. 2107, 

post, 

C, Of Affidavits, 

2390. Whether admissible — To support allega- 
tion.]- — In an action for maliciously holding pitf. 
to bail, the declaration stated, that d(dt. liad sued 
out the writ which he had caused to be indorsed 
for bail, by virtue of an affidavit for that purjiose 
filed : — Held : a copy of the affidavit was admis- 
sible in support of this allegation. — C ’rook v, 
Dowling (1782), 3 Doug. K. B. 75 ; Bull. N. l\ 
7th ed. 14 ; 99 K. R. 546. 

Annotations : — Folld. Casburn r. Held (1818), 2 Mooro, C. V. 

00. Refd. Wobb V, Horne (1708). 1 lion. Sc 1‘. 281 ; 

Nijfhtintfalo v. Wilcoxson (1820), 10 IJ. Sc C. 202. 

2391. action against a 

sheriff for an escape, pltf. averred in his deidaration 
that a writ was indorsed for bail, by virtue of an 
affidavit of pltf.’s cause of action before then made 

duly filed of rec^ord : — Held : the production of 
an office copy of the affidavit was sufficient to 
prove such averment. — C asbuun v, Reid (1818), 
2 Moore, C. P. 60. 

Annotation : — ^Refd. Wilooxon v. Nl^hUngalo (1828), 4 

Bing:. 601. 

2392. In other & separate proceedings — 

Indictment for perjury .1- R. v. Dixon (1848), 10 
L. T. O. 8. 325 ; 12 ,T. P. Jo. 54 ; previous proceed- 
ings, 9 L. T. O. S. 148. 

2393. Without proof of identity — & 

use In previous proceedings.] — (1) In ejectment, ex- 
amined office copies of a bill in Chancery filed by 
deft, for an injunction, of an affidavit purporting 
to have been made, in the equity suit by a person 
of the same name & description, to support a 
motion for an injunction, & alleging title t-o the 
Xiremiscs in one of the lessors of pltfs. were pro- 
duced to prove that title : — -Held : the copy of tlie 
affidavit was not admissible without i>roof of 
identity, or that it had been used. 

(2) Semhle : if the copy were admissible, it 
would not be sufficient evidence of title. — Rees d. 
Howell v. Bowen (1825), M‘Cle. & Yo. 383 ; 148 
E. R. 461. 

Annotation: — As to (1) Refd. Iligrbflold v. Bcak«3 (1827), 

Mood. & M. 101). 

2394. — — On appeal.] — Where an appeal is 
brought, office coi>ies of affidavits are primd facie 
sufficient, &, if on any appeal further copies are 
made for the use of the judges of the Ct. of Appeal, 
that ct. should be asked at the time to allow 
them. — Re Rollason’s Registered Design 
(No. 2) (1898), 78 L. T. 511. 

Annotation: — Refd. Stephens u. Lydall (No. 2) (1898), 43 

Sol. Jo. 27. 

2395. — — As evidence of title — Whether 
sufficient.] — Rees d. Howell v. Bowen, No. 2393, 
ante, 

2396. Evidence of death.] — It being neces- 

sary to prove the death of L., office copies of 
affidavits, which had pi^oved that death to the 
satisfaction of the Cts. of Oh. & of Probate in other 


mailers, were allowed to bo taken as sufficient 
evidence of the same death in the pivsent case 
Re Woolley’s Trusts (1870), 21 W. R. 7S3 


Sub-sect. 4. — Examined Oopiks. 

A, Of Judicial Proceedings, 

See Evidence Act, 1851 (c. 99), s. 11. 

2397. Admissibility — Copy of proceedings in 
Chancery — In proceedings at law.] — On a trial 
at law, an examined copy of pltf.’s answer to a 
bill in equity may bo read in evidence against him, 
without producing the original.— H odgkinson v. 
Willis (1813), 3 Camp. 401, N. P. 

2308. .]- - Whei*e a witiuvss in a 

trial at law gave evidence at variance with what 
he had previously sworn in an answer in Chancery : 
— Held : an examiruHl copy of tliat answtu’ was 
admissible to contradict him, tSc it was not neces- 
sary t/O prodiKxj the original answer. — Ewer v, 
Ambrose (1825), 4 B. & C. 25 ; 6 Dow. & Ry. K. B. 
127 ; 3 L. J. O. 8. K. B. 128 ; 107 E. R. 969 ; 
previous proceedings, 3 B. ife C. 746. 

Annotations . ConsA, Wriprlit r. Bockoit (1834), 1 Meoil. 

& JL 414. Refd. Bradluy r. Jtlcardo (1831), 8 Biiij?. 67. 

2399. — Different parties.] - An 

examined copy of an answer in (liancery, by a 
person not party to the action, is twidi'iice ; it 
IS not necessary to produce thi* original, or prove 
the liandwri ting of the party.— T ooth, Deman- 
dant, Bagwell, Tenant (1826), 2 C. P. 271, 
N. P. ; subsequent proceedings, 3 Bing. 373, 446. 
Annotations :~ Mentd. JonoH r. Bn^arly (1832). 6 (’. Sc !*• 

319; Spior« v. Moi-Hh (1833), 9 Biiij?. 087; (.’anio r. 

Nicoll (1834). 1 Scott, 08. 

2400. — .] - An examined copy of a 

deposition in Chancery is admissible in evidence, 
for the purpose of contradicting the t/Cstimony of 
the same jierson wlien produced afterwards as 
witness. — H ighfield r. Peake (1827), Mood. & M. 
109, N. P. ; previous proceedings, sub nom, 
Peake v. Highfield (1826), 1 Russ. 559. 

2401. In criminal proceedings — 

Copy containing abbreviations.]— An office copy 
of a bill in Chancery, which a witness examined 
with the original, but which offic(i copy coiitaineil 
abbreviations, such as “ piil. i^stc.” for the words 
“ personal estate,” in the original bill, is not sueh 
an examined copy as will be evidence to support, 
an allegation of a bill m Cliancijry on an indict.ment 
for perjury committed in an affidavit in that suit 
in (Chancery. — R. r. Chri.stian (1812), Car. tSi. M. 
388, N. P. 

Compare No. 2375, an/e. 

2402. Copy of proceedings at law — In 

proceedings In Chancery.] -Deft, in (equity liad 
brought an action against pltf. in equity on a jiro- 
missory iioUl &. delivered declaration thereon 
prior to the tiling of the bill. Subsequently to the 
tiling of the bill, which put in issue the declaration, 
the action proceeded to trial, a verdict was 
found for deft., idtf. in equity, who proved in this 
cause an examined copy of the judgmiirit roll ; - 
Held : the judgment was admissible in evidence ; 
but as it was obtained after the bill was filed, deft, 
in equity was entitled to have an inquiry before* 
the master, whether it was fairly & under what 
circumstances obtained. — P earce v. Gray (1843), 
2 Y. & C. Ch. Cas. 322 ; 7 Jur. 250 ; 03 E. R. 142. 

2403. Copy of Judgment — To prove title.] — 


thereof, was, if authentic, prirnd facte 
evidence of the ooii<<tltutlon of the 
debt. — Stevev v, Mykii (18C8), 6 
Maeph. (Ct. of Seea.) 370 ; 40 8e. Jur. 

504 —SCOT. 


PART IV. SECT. 9, SUB-SECT. 3.~C. 

o. Whether admissihle — /n other 
separate proceedings— Action for 
7iuxlicio^ia arrest.] — Held: in an action 


for malicious aiTcnt on a ca. sa,, the 
atfldavli in Bufhcleiitly proved by a 
copy of tiic oriffinal filed in the Crown 
office.™ WimoN 1 ). Thouiuc (1869), 18 
(J C. U. 443.- CAN. 
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Sect Copies of documents: Suh-secU 4, A. 

In an action by pltf. claiming under an elegit for 
use & occupation, an examined copy of the judg- 
ment roll, containing the award of clcgii &. return 
of the inquisition, is evidence of pltf.’s title, with- 
out proving a copy of the elegii of the inquisition. 
— Ramsbottom V. JiucjaiuJisT (ISll), 2 M. & S. 
505 ; 105 K. R. 492. 

Annotation)^ : Refd. Magra^h r. Hardy (1S38), 4 Bing. N. C. 

782 ; J’at k r. Tarploy (1881)), D Ad. & Kl. 408. 

2404. To prove writ of execution.] — 

Semhle : wh(*re, in an action of trover, pltf. 
clairn(‘d under an assignment by bill of sale from 
th(^ slierifT, on an execution issued by him against 
H. w'iio afterwards l>ecame hkpt., dofts., as his 
assignees, sc'ized the goods by virtue of the com- 
mission, l)ut did not defend the action as such, or 
were proved to liave acted in that character at the 
trial, they must be considered as strangers ; & 
consequently it was incumbent on pltf. to produce 
an examined copy of tlie judgment on which the 
writ; of fi, fit. was grounded, as well as the writ 
itself, & the assignmemt to him from the sheriff.- - 
(iiASiKU V. Evio (1H22), 1 Bing. 209*, H Moore, 
C'. P. 40 ; 1 L. J. O. S. O. P. 07 ; 120 K. K. 85. 

2405. Copy of record — To prove Judgment.] 

- In an action against attorneys for negligence in 
not making a motion to set aside proceedings for 
iiTegulai'ity, if the declaration aver, as the conse- 
quence of the n(‘glect, a judgment by default <&: 
further proceedings <k linal judgment & exi^cution, 
an examined copy of the record must be given in 
evidt'nce to prove both ihci judgments ; & it is 
not enough to pi‘odu(‘<‘ entries in the prothonotai'y’s 
book, the impiisitit)!!, with the prothonotary’s 
(fllocaturr (loDEiau)Y v. Jay (1827), 2 &; P. 

192, N. P. ; subsequent proceedings (1828), 1 Moo. 
iV P. 220. 

A ymolaiions : — Refd. (lodofroy r. Ballon (1830), 0 Bing. 

400; l)<*aeon v. AlliHon (1848), (J C. 13. 434 ; Tapp v. 

.rours (1874), L, K. 9 C). 9. 418. 

2406. Action in county court on 

judgment In superior court.] — In support of a de- 
feru’e f)f 7iul iiel rc'cord to an action in a county ct. 
on a judgment of a superior ct. proof of the judg- 
ment must bo made by certiorari rniifhnus from 
the Ct. of (Jh., as in the case of nuL iiel record 
pleaded in the superior cts., &. not by producing 
an examined copy of the record in the superior 
ct. I'he ct. will not in support of a motion for 
a prohibition, enb'rtain an objection that was not 
taken, or nf)t properly taken in the ct. bt;low. — 
WINSOU V. Dunpoud (1848), 12 Q. B. B02 ; Cox, 
M. ^ 11. 122 ; 18 L. J. Q. B. 14 ; 11 L. T. O. S. 
472 ; 12 Jur. (129 ; 12 J. P. Jo. 402 ; 110 E. K. 
990. 

2407. — Of superior court.] — A 

judgment in the superior cts. cannot be proved by 
a judgment paper from the office of the master, 
but only by an examined or office copy of the 
record.— JEiiTS v. Day (1805), 12 L, T. 862, N. P. 

2408. Copy of conviction by magistrate — 


I To prove an information.] — If a plea, justifying a 
libel, state that an information was laid before a 
magistrate, an examined copy of the magistrate’s 
conviction, reciting the information, is sufficient 
proof of the information. — S carth v. Gardener 
( 1821), 5 a & P. 38, N. P. 

AnnoUition .— Mentd. Cox r. Roid (1849), 18 L. J. Q. B. 216. 

2409. To prove commission of the 

offence.] — Metropolitan Police Act, 1829 (c. 47), 
s. 54, imposes a penalty not exceeding 40.9. for 
“ furious driving ” in a thoroughfare ; sect. 62 
impowers any constable of the metropolitan police 
district to take into custody, without warrant, any 
I)erson who, within view of such constable, shall 
offend in any manner against the act. In an action 
in a county ct. against constables for a tort in taking 
pltf. into custody on a false A unfounded charge 
of furiously driving a horse &; gig, to the danger of 
tlie passeng(u*s in a public highway, pltf., in stating 
his case, admitted that he had been taken before 
two justices, convicted, A lined 20.9. & that he had 
paid the penalty, &; had not taken any steps to 
impeach the validity of the conviction. The 
judge thereupon asked defts. if they could prove 
the conviction ; k, they accordingly put in an 
examined copy, which stated the offen(^e, but did 
not allege that it was committed “ within view of 
the constables.” The judge, being of opinion, 
that, ” under the circumstances, the conviction 
wa.s an answer to pltf.’s claim for damages,” 
directed the jury to find for defts. : -Held : a 
misdirection. — Justice v. CIosltng (1852), 12 

(k B. 29 ; (’ox, M. A IT. 609 ; 21 L. J. C, P. 94 ; 
19 L. T. O. S. 91 ; P) J. P. 104 ; 16 Jur. 429 ; 
138 E. K, 815. 

Annotation)) :■ -Refd. In the Estate o/ Criprx'H, fl9ll] P. lOS. 

Mentd. Ouiiu? v. Palace Hleain Shippiai? (’o., [1907] 1 K. B. 

670. 

2410. .] — A conviction before a 

l)olice magistrate can only be proved by the pro- 
duction of the record of the conviction, or an 
examined copy of it. 

Where a police magistrate, after hearing a case 
of common assault, ordered accused to enter into 
recognisance & pay the recognisance fee, but did 
not order him to be impiisoned or to pay any fine, 

an action having been subsequently brought for 
the same assault, the magistrate’s clerk stated in 
I evidence the above facts, but no record of the pro- 
ceedings was put in : — Held : the above was not 
a conviction within Offences against the Person 
Act, 1861 (c. 100), s. 45, & was not a bar to the 
action ; & the conviction, if any, was not proved. 
— Hartley v. Hindmarsh (1866), L. R. 1 O. P. 
552 ; Har. & Ruth. 607 ; 35 L. J. M. 0. 255 ; 14 
L. T. 795 ; 12 Jur. N. S. 502 ; 14 W. R. 862. 

* Annotations : — Refd. Police Oomr. for Metropolis v. Donovan 

(1903), 62 W. K. 14. Mentd. R. r. Miles (1890), 24 

Q. B. D. 423. 

2411. Copy of writ of execution — Endorsed 

with name of bailiff — To prove identity of bailiff.] — 

An examined copy of a writ returned <te filed, & of 
the indorsement thereon, on which writ is indorsed, 
apparently by the sheriff’s authority, the name of 


PART IV. SECT, 9. SUB-SECT. 4. —A. 

2405 1. Admissibility — Copy of record 
— To prove judfrmenf.] — -Action for 
)naliciou8 prosoention & slander. In 
proof of the termination of the criminal 
pro'^eedinK'^, pltf. prodiiced the orifrinal 
indictment, indorsed “ no bill ** : — 
Held : this wa*? not sufflclent, but that 
a record should have been reKuUu'ly 
drawn np tfc an examined copy pro- 
dnood. — M cOaxn V. 1'ukxkveau (1886), 
10 O. R. 673.— CAN 

p, po prove trial of 

nppeaM -Perjury oashrned upon evi- 
dence ffiven at tim trial of an appeal 


b(*foro quarter sessions. The appeal 
Wius from a conviction before a inoiflB- 
trate : — Held : the proper evidence of 
the trial of the appeal was the record 
of the trial regularly made up, or an 
examined copy thereof. — R, v. Horoan 
(1840), 2 Craw. & D.— IR. 

q. — Action for malicious arrest 
— Copy of defendant’s affidaint on which 
arrest made ,] — In an action for a 
malicious arrest, an examined copy 
of the afHdavlt on which the arrest 
was made, coming from the hands of 
the proper otlloer cs; shown to have been 
used in the cause, is sufficient to prove 


that it was made by deft. — S pafforp 
r. Buchanan (1834), 3 O. 8. 391.— 

CAN. 

r. — - — ■ ■ — — A — Fitzqerapd 

V. Webster (1839), 2 Out. Dig. 2562.— 

CAN. 

B. Copy of foreign judgment — - 

Verified by affidanUA — A judgment 
of the Ct. of King’s Bench in England 
may be i)roved in this province by an 
examined copy verified by an affidavit 
sworn before tne Lord Mayor of Lon- 
don, imder 6 Geo. 11, c. 7. — Champion 
V. Long (1834), N. B. Dig. 332.— CAN. 
t. Proceedings before justice 
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Part IV. Documentary Evidence. 


tho bailiJd employed to make the levy, is no evi- 
dence to pTOve who was the bailiff so employed 
by the sheriff, evidence not being added that the 
indorsement of the hailifT’s name on the writ 
itself was made by the sheriff’s authority. — H ill 
r. Middlesex, Sheriff (ISl(j), 7 Taunt. 8 ; 129 
E. R. 3. 

Annotations: — Apld. Morgan v. Brydges (1818), 2 Stark. 

314. Expld. Francis v. Noavo (1821), 6 Moore, C. 1*. 120. 

2412. Copy of cognovit — To prove original.] 

— cognovit which is tiled may bo proved by 
putting in an examined copy without producing 
the original, & the subscribing witness may prove 
that he saw the party sign a cognovit^ of which 
the paper produced is a copy. — ScoTr v. Lewis 
(1836), 7 C. & P. 347, N. P. 

2413. How proved — Examination by one person 
— Original read by another.] — To prove an ex- 
amined copy of a record, it is sufficient for a 
witness to swear that he examined the copy while 
another person read the original. — Reid v, 
Margison (1808), 1 Camp. 409. 

2414. Unnecessary to exchange 

papers.] — Gyles v. Hux (1809), 1 Camp. 471, n., 
N. P. 

2415. .] — To prove a copy 

of a record, it is sufficient to prove that the paper 
agrees with wliat the officer of the ct. read as the 
contents of tho record ; it is not necessary for the 
persons examining to exchange papers & read 
tliem alternately, as in another case. — R olf v. 
Part (1809), 2 Taunt. 52 ; 127 E. R. 994. 

2416. Production of original from proper 

custody — Irish Judgment.] — To prove an examined 
copy of an Irish judgment, it is not enough for 
the witness to say that he examined the copy with 
a record produced to him in the room over the Four 
Courts at Dublin where the records of the superior 
Irish cts. are kept, without seeing whence the 
record in question was taken, or knowing the 
person who produced it to be an officer of tho ct. — 
Adamthwaite V. Synge (1816), 4 Camp. 372 ; I 
Stark. 183, N. P. 

2417. .] — Wliere the examined copy 

of a judgment was proved by a witness to have 
been examined at the house of a person having the 
custody of the records of tlie ct., the witness know- 
ing that that x>^'4*son had tho custody of the 
records: — Held: sufficient. — B annister n. Lam- 
bert (1832), 1 I.. .1. K. 13. 179. 

7?. Other Docunumis. 

See Evidence Act, 1851 (c. 99), s. 14. 

2418. Admissibility of examined copy — Bond to 
the Crown.] — On riens per discent pleaded in debt 
against an heir ho cannot give in evidence an 
extent ui>on a bond to tho l^ing without giving in 


evidence either the bond itself or an attested copy 
of it. — Sherwood v. Adderley (1(599), 1 Ld. 
Raym. 734 ; 91 E. R, 1391, N. P. 

2419. Election poll.]— (1) A copy of the 

poll taken at a borough elec'tion examined with 
the original k, signed by tiie returning officer, is 
admissible evidence in an action for bribery. 

(2) Tlie original prc('ej)t from the sheriff to the 
returning officer of a borough to proceed to an 
election is admissible in evidence t-o prove tho 
allegation in a declaration that such a precept 
issued, etc.— M ead r. Robinson (1743), Will(‘s, 
422 ; 125 E. R. 1247. 

Annotations : — As to (2) Reid. Wel>l) v. SnUth (1838), 4 Bint?. 

N. C. 373. Oenerally, Mentd. Howanl v. Shipley (1803), 4 

East, 180. 

2420. Deed registered in Middlesex.] — 

An examined copy of the registry of a deed in the 
registry of tho county of Middle.sex, is admissible 
as secondary evidence of its contents. — Doe d. 
Ubele V, Kilner (1826), 2 0. & P. 289, N. P. 

2421. .] — Collins v. Maule, No. 3712, 

post. 

2422. Court rolls — To prove a surrender.] 

— 48 Geo. 3, c. 149, s. 32, which requires that 
every surrender of copyhfdd, & admittance, etc., 
made out of ct. or a memorandum thereof, shall 
bo stamped ; & sect. 33, which enacts that in 
cases of surrender, etc., in ct., the steward shall 
make d(diver to tho tenant a stamped copy of 
tho ct. roll are merely revenue regulations, & not 
intended to vary the rules of evidence; there- 
fore a surrender & admittance out of ct., prosentcid 
& enrolled afterwards, may bo proved by an 
examined copy of tho ct. roll, without producing 
the original surrender, etc., or memorandum 
thereof.— Doe d. (Uwthorn v. Mee (1833), 4 
B. Ad. 617 ; 110 E. R. 588 ; sub norn. Doe cl. 
Hawthorn v. Mee, 1 Nov. Sc M. K. B. 421 ; 2 
L. J. K. B. 104. 

Aj) notation : — Reid. Doc d. Oarrod v. Olloy (18-10), 12 Ad. 

& El. 481. 

2423. Precept to returning officer — In 

action for bribery at an election.] — In debt on 
2 Geo. 2, c. 24, s. 7, for bribery at a borough 
election: — Held: the precept to the niturning 
officer was sufficiently proved by on examincMl 
copy obtained from the Crown office, whither it 
ai)peared to have been returned together with tho 
writ & indenture. — Webb v. Smith (1838), 4 Bing. 
N. 0. 373 ; 1 Arm 145 ; 6 Seott, 147 ; 7 L. J. C. P. 
191 ; 2 J. V. 300 ; 2 Jur. 304 ; 132 E. R. 830. 

2424. Record of flne.]— Doe d. Gilbert v. 

Ro.ss, No. 184(5, nnle. 

2425. Letter of attorney — Enrolled in 

Jamaica.] — Semhle : (1) an examined coj)y of a 

lett4*r of attorney, enrolled in the office of record 


of peace— Returned to Supreme Ccnirt .] — 
An inforniatiou <fe other proccodings 
before a justice of the peace, returned 
to the Huprome (,'t. with a certiorari 
& filed with the clerk of tiie Crown, 
becomes a record, &; may ho proved 
by an examined copy, taken before 
the orlcrinal was filed. — Sewkll v. 
Olive (1859), 4 All. 394.— CAN. 

2413 i. How proved — Examination by 
(me person — Oriffinnl read by another.} — 
To prove a comi»arod copy of a record 
of conviction a witness stated that tho 
record was read aloud in his presence 
by the proper oftlcer, while ho perused 
tlie copy, & saw that it corresponded 
with the orijfinal rticord : — Held : a 
.sutllcient comparison of the copy with 
the original record. — Jl. v. HuaiiKS 
(1839), 1 Craw. & D. 13. — IR. 

2413 ii. .] — n. V. 

M'Donald (1841), Arm. M. & O. 112.— 
IR. 

J. — VOL. XXII. 


PART IV. SECT. 9, SUB-SECT. 4.— B. 

a. Admissibility of examined copy 
— Inventory pled by adminisiralor.Y — 
An examined copy of un Inventory, 
filed by tho administrator in the 
registry ot tne C't. ot l^ro bates, imr- 
suant to 3 Vlct, c. Cl, is admissible in 
evidence. Sc tho original need not bo 
produced. — Cunliffe v. Mokehouse 
(184.3), 2 Kerr, 311.— CAN. 

b. Registrar* 8 book — In which 

memorial recorded. ] — • The production 
of the registrar’s book in which a 
memorial is recorded, is good evidence 
of tho title being a registered title. 
Semble : the registrar producing an 
examined cony from Ids book, without 
either his book or the memorial, 
would be good evidence. — D oe d. 
Prince v. Girty (1851), 9 V. C. H. 
4 1 .—CAN. 

0 . Assignment in insolvency.] 


— Held : a notarial (;opy of an assign- 
ment 111 insolvency may be recelve<i 
as evidenee of such aHslgrimcnt under 
0. 8. C. c. 80, R. 2. — FHEacoiT Elec- 
tion (tvHE, McKenzie v. Hamii/iun 
(1871), 11. E. (J. 1.— CAN. 

— . Public doemnent.] - Any 
public document filed in a public otfleo 
of the govt., may ho proved by aa 
exandned copy. — IMcIiEAN v. Mc- 
Donell (1844), 1 U. C. U. 1.3.^ — CAN. 

Undesirable to mirve, 

from place of deposit.] -'rho contenls 
of public dfK'Uimuits whicii it is 
desirable not to remove from their 
ilttce of deposit, as for Instance, those 
laving reference to shipping, naviga- 
tion or trade, may be proved by 
examined copies. -Burpee v. Carvill 
(1875), .3 Pug. 141.— CAN, 

f — ™ Stnlulory require- 

ments.] By Imperial statule 14 & 
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Sect, 9. — Copies oj documents : Svh-sect, i, B.; suh- 
sect. S, A.] 

in Jamaica, is not admissible in evidence, without 
more ; (2) although an examined copy of a deed 
so inrolled is, by force of Acts of the local legisla- 
ture, admissible. — F aulkner v. Daniel (1843), 
as reported in 3 Hare, 199 ; 67 E. B. 355. 
Armotaiions : — Oenerally, Mentd. PaviH v. Chanter (1848), 2 

Ph. 546 ; Byam tJ. Sutton (1864), 19 Bcav. 550 ; Dowdos- 

weli V. DowdoBwell (1878), 9 Ch. D. 294. 

2428. Deed— Enrolled In Jamaica — Effect 

of local statutes.] — F aulkner v. Daniel, No. 
2425, ante. 

2427. Marriage entry — Copy of examined 

copy.] — A copy of the entry of a marriage, not 
collated with the original, but with another copy 
which lind been so collated, received. — Webr v. 
Webb (1844), 3 Notes of Cases, 438. 

2428. Assignment of Judgment — Re- 

covered In Ireland — Admissible by statute.] — 
Marriage docs not enure as an assignment to the 
hnsband of a judgment recovered by the wife, in 
Ireland, before the marriage, under 9 Geo. 2, 
c. 5 (Ir.), amended by 26 Geo. 2, c. 14 (Tr.),&mado 
perpetual by 12 Geo. 3, c. 19, s. 2. Under these 
statutes, an examined copy of the inrolment of 
the memorial of an assignment of such judgment 
is good evidence of that assignment. — P 'itzgerald 
V. h^TZOERALD (1849), 8 C. B. 592 ; 19 U. J. C. P. 
126 ; 15 U. T. O. S. 47 ; 11 Jur. 485 ; 137 E. II. 
639. 

2429. Registration of chapel — To prove 

fact of registration.] — Prisoner was convicted on 
an indictment for bigamy. It was alleged tliat 
the first marriage took place in a dissenting chni^ol 
duly licenced for mariiages. A witness produced 
a cert4flcai(\ under t he hand of the superintendent 
registrar, of tlic fact th.at tlie cliapeJ liad been duly 
regist-oK'd. It did not puri)ort to be a copy or 
extract-, but tlu^ witness i)roved that ho had ex- 
amined it with the register book at t)ie office of 
the sup(?rintendeni regist rar, iluit it was correct : 

■ — Held : the document was admissible as an 
examined co])y or extract from the suy)erintendent 
registrar’s book, under E\ndcnce Act, 1851 (c. 99), 
H. 1 4 , was good evidt'Bce of the due registration 
of the chapel.^ — B. v. Manwarincj (1866), Dears. 
A: B. 132 ; 26 L. .7. M. C. 10 ; 28 L. T. O. S. 189 ; 
20 .7. V. 804 ; 2 Jur. N. S. 1236 ; 5 W. B. 719 ; 
7 Cox, 192, C. C. B. 

Anvniatlnfift .‘“ Reid. Sichol v. Loinbert (1864), 15 C. B. N, S. 

781. Mentd. B. v. CmdocU (1869), 3 P. & F. 837. 

2430. Rate book.]- .1 ustice v. Ei.stob, No. 

3283, post. 

2431. How proved—Sufflciency of examination — 
Copy of rules of benefit society — Examination of all 
the rules.] — To give evidence of the transcript of 
tlie rules of a benefit society imtdled at the office 
of the clerk of the peace, by proof of an examined 
copy of it, the witness wlio examined the copy with 
the transcript must prove that he examined tlie 


15 Vint. c. 99. 8. 14. certain provlnion 
is mnile for tlio uroof of books & docii- 
inonts of a public nature by the pro- 
duction of an cxarnlnod copy, “ pro- 
vided It purport to be signed & certified 
as a true copy ... by the otfloor to 
whoso custody the original is en- 
trusted.'* A copy of a book, within 
this statute, certified by “ A. R.. 
Acting Surveyor-General,” the original 
of which was proveil to bo in the 
Department of the Intcri<ir, in the 
Dominion Lauds office, at O . : — Held : 
not auffiolont evidence without proof 
that A. R. was the officer to whoso 
custody the original had been en- 
truBtod. — MoK iLi.ao an v. Mach ar 
(1886), 3 Man. h. U. 418.— CAN. 


copy of all the rules with the transcript. — K. v. 
Boynes (1843), 1 Car. & Kir. 65. 

2432. Production of original from proper 

custody — Parish register.] — Doe d. Arundel 
(Lord) v. Fowler, No. 3343, post. 

Lost or deistroyed documents.] — See Sect. 5, 
sub-sect. 5, E. (b), ante. 

Documents not produced after notice.] — See 

St'ct. 5, sub-sect. 6, C., ante. 


Sub-sect. 5. — Certified Copies. 

A. Admissibility generally. 

Sec Evidence Act, 1845 (c. 113), s. 1 ; Evidence 
Act, 1851 (c. 99), s. 14 ; l*ul>lic Record Office Act, 
18.38 (c. 94), ss. 12, 13. 

2433. General rule.]— Anon. (1712), Cooke, Pr. 
Cas. 6 ; 126 E. K. 922. 

2434. Admissibility — In proceedings in House of 
Lords & courts of law — Contrasted.] — NE'rrER- 
viLLE Peerage Case (1831), 2 Dow. & Cl. 342 ; G 
E. B. 755, II. L. 

Annotaiion : — Refd. Donoughinore Peerage (1853), 3 H. Ij. 

Uua. 8‘J2. 

2435. Admission as freeman of London — That 
proof of such fact — After death of person admitted — 
With evidence of Identity.] — An attested copy of 
an entry in tlie book of tlie Chamberlain of 
l.ondon, tliat A. was admitted to the freedom of 
the city, is not sufficient after his death, to prove 
him to have been a freeman, without proving the 
identity of his person. — Young v. Buudett (1724 ), 
6 Bro. Pari. (’as. 54 ; 2 E. R. 529. 

2436. Land tax assessment — Information against 
commissioners.] — Tlie ct . will not grant a certiorari 
to remove the assessment of the land tax, but if 
an information be moved for against the comrs. 
of tlie land tax, tlie ct. will admit an attested copy 
of the assessment as evidence, instead of the 
original. — R. v. King (1788), 2 Term Rep. 234 ; 
100 E. R. 127. 

Annotatumff : — Refd. Mortimer r. M'Callttii (1840), 6 M. & W. 

58. Mentd. It. r. Woodhouse, [1906J 2 K. B. 501. 

2487. Legal proceedings — Record of trial & 
acquittal— Plea of nul tiel record.] — (1) An action 
brought in a superior et., under Libel Act, 1843 
(c. 96), s. 8, to recover the costs sustainc‘d by pltf. 
upon tlie trial of an indictment for libel preferred 
against him at the assizes by deft., upon which 
trial a verdict of not guilty was returned. As 
judgment was given for pltf., who was duly dis- 
charged, is a “ proceeding ” in whicli, under 
Evidence Act, 1851 (c. 99), s. 13, a certified copy 
of the record of such trial & acquittal, under tho 
liaiid of the proper officer of the ct. of assize, is 
admissible in evidence in proof of such trial & 
acquittal, in answer to a plea of fiul tiel record. 

(2) Evidence Act, 1851 (c. 99), s. 13, which 
allows a criminal record to be proved by a cer- 
tificate of the officer having custody of the record, 

malicloup prosecution, pltf. sought 
but was not permitted to prove his 
acquittal before the county judge’s 
ciimtnal ct. on a charge of mis- 
demeanour, by means of the productlcn 
of the oriidnal record signed by the 
county judge & produced & verified 
by the clerk of the peace In whoso 
custody It was, or else by being allowed 
to put in a copy thereof, certified by 
that offloer : — Held : the evidence 
should have been admitted in either 
of the above two forms. — O’H ara r. 
Dougherty (1894), 25 O. R. 347. — 
CAN. 

k. Proceedings in bankruptcy 

— 2'o contradict ivUness — Whether cM’ 
missihle.]’~'lt is not competent to 


g. Census returns,'] • 

PJtfs., to nrove the population of B., 
In 1880, oalled one of the census comrs., 
who produced the original draft general 
report signed by the census comrs. 
of that year & a Blue Book of tlie 
** abstract ” laid by them before 
Parliament : — Held : either as originals 
or as examined oopiog of publio docu- 
ments these were properly admitted 
as evidence. — D ublin Cori»n. v. Bray 
Township Comrs., 11900) 2 I. R. 88. — 
IR. 
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h. I^gal proceedings — Record of 
trial dt acffulttal .] — In an action for 



Part IV. Documentary Evidence. 


259 


omitting the formal parts, applies to proof in civil 
as well as in criminal proceedings. — II ichardson 
V. WiixiS (1872), L. R. 8 Exch. 69 ; 42 L. J. Ex. 
15 ; 27 L. T. 828 ; 12 Cox, 0. C. 298. 

2438. Depositions embodied in decree.] — 

Where there had been a decree of one of the extinct 
cts., & depositions taken in the cause in which 
such decree was made '.—Held : those depositions 
could not be used in evidence in a cause before 
this ct., except so far as they were embodied in 
the decree, & therefore pai’t of the proceedings of 
a ct., & documents of a public nature of which 
this ct. would receive in evidence a certified copy. 
— Linzee V. Linzee (1860), 29 L. J. P. M. <& A. 128. 

2439. Acknowledgment by married woman - 
Taken on oath abroad — On proof of foreign law.] 
Where an acknowledgment of a married woman 
under Fines Recoveries Act, 1828 (c. 74), was 
taken at Milan, the ct. allowed a certified copy of 
an aid of the Imp(‘rial Royal Cfivil 'rrihunal of 
that city to be received A filiul in lum of the alTi* 
davit verifying the certificate of the comrs. upon 
tile production of an affidavit from a competent 
party, showing that by the law of that country, 
depositions on oath are always deposited amongst 
the records of the ct. & office or certified copies 
only delivered out to the parties . — Re (JLERioK'rri 
(1855), 15 0. B. 762 ; 129 E. R. 626. 

2440. Election writ.] — R. v. Clarke (1859), 1 
F. & F. 654. 

2441. Election register.] — Kincj’s County Case 
(1860), 14 L. T. 425. 

2442. Bill of sale — Evidence of filing of bill — & 
time of filing.] — 17 & 18 Viet. c. 26, s. 1 , enacts, that 
every bill of sale of personal chat tels, or a true copy 
thereof, together with an affidavit of the time of such 
bill of sale being made, etc., shall be filed with the 


officer acting as ederk of the doequets & j\ulgmeuts 
in the Ct. of Q. B., within twenty-one days after 
the making of such bill of sale. By sect. 3 the 
officer is required to keep a book containing par- 
ticulars of every bill of sale so filed, U>gether with 
the dates of the execution & filing of tlie same, 
etc. : — Held : the book kept by tiio officer is a 
“ public document,” &> a certified copy or extract 
is, by Evidence Act, 1851 (c. 99), s. 14, evidence 
of the filing of the bill of sale cSo affidavit, & of the 
time of their being filed. — C rindell v. Bhkndon 
( 1859), 6 C. B. N. 8. 698 ; 28 L. J. C. P. 222 ; 22 
L. T. O. 8. 224 ; 5 Jur. N. 8. 1120 ; 7 W. R. 579 ; 
141 E. R. 625. 

Amwtations : — i^ild. Waddlnffton v. Poborts (1SC8), L. It. 
a g. IL 570. Keld. AlaHon L\ VVi.otl (1875), I (J. P. J). oa ; 
lOiuinott V. Marobant (1878), a Q. Ji. 1). 5 .''j5. 

2443. Depositions before receiver of wreck.] 

In a cause of damage, f liough it may be intended 
to contradict a witness as tf> statements made by 
him h(‘for(5 a receiver of wrec’k, it is not necessary 
to aubpwna the receiver of wreck to produ(u> tht‘ 
original deposition, as a certified copy will be 
sufficient for tlie purpose. The Oscjaii (I86f), 10 
L. T. 789 ; 12 W. R. 872 ; 2 Mar. L. (\ 42. 

- Consd. Tbo Euiporor, The Zephyr (1801), 12 
W. It. 800. 

2444. .] — Certified copy of examination 

taken befon^ a receiver of wreck under M. 8. Act, 
18.54 (c. 120), ss. 418, 419, cannot be used to dis- 
credit tlie c/ipf ain in tlie witness box — the original 
only c;an b(^ admitted. -'riiE Empehdr r. The 
ZEPJ iYit (1864), 12 W. R. 890. 

2445. Registry of copyright -Evidence of pro- 
prietorship of copyright.] “-(Jortilied copi<‘s of the 
book of registry of the proprietorship of coiiyright 
are admissible in a criminal prosecution as ])ritn(i 
facie jiroof of the proprietorship of copyriglit, dc 


prove on the croKS-examliiation of u 
witness, that lie lias made a different 
statemcMit relative to the sulijeet mutter 
of the suit in his examination in bank- 
ruptcy in England, without producing 
the original proceedings in bankruptcy. 
A certittod copy of tlie proceedings Is 
not suftloient. — C amubkll v. Gilbert 
( 1802), 5 All. 420. — CAN. 

l. .]} — Oil a petition of one of 

the parties to a cause the ct. autho- 
rised & required tlie priueipal clerk 
of the division to certify a copy of 
the proceedings for jiroductlon in the 
Jrlsii cts. in a similar action tliero 
between tlie same parties,— Walter 
(1880), 16 K. (Ct. of 8ess.) 020; 20 
Sc. L. R. 309.— SCOT. 

2441 i. Election register.] — A copy of 
a list of electors bearing upon its face 
a statement that it is issued by tlic 
Queen’s 1‘rintcr makes proof of its 
contents without furtlicr vertillcatioii. 
— Two Mountaixh Election Case, 
K i’UIER V. Legault (1001), 31 S. C. K. 
437.— CAN. 

2441 ii. ™ — Re Alberta Do- 
minion KI.KCTION (1005), 1 W. L. R. 
480 ; 0 Terr. L. R. 320.— CAN. 

2445 i. Registry of copyright — Evi- 
dence of proprietorship of coj)yright .] — 
A certified copy of the register of copy- 
rights is evidence, not merely of 
registration, but of ownership in the 
copyright. — Allan & Oo. Proi*rik7’ary 
Ltd. c. Reed, [1913] V. L. R. 422.— 
AUS. 

m. Certificate of registration of birth 
‘ — As evidence of aate of Irirth .] — 
A certified C50py of a certificate of 
riigistration of birth is admissible in 
evidence, dr is priind facie evidence of 
all the contents which are reoulred by 
law to be stated in such oertifilcato, & 
therefore of the date of tlie birth.— 
R. V. COLEMAN (No. 2) (1001), 27 
V. L. R. 294.— AUS. 

n. Entry in marriage register — 
As evidence of marriage.] — The ct. 


accepted as HUfttcient evidinicc of a 
murriugo the testimony of the wife 
coupled with a ccrLIHcate of the super- 
intemlent registrar for the district 
in which the alleged marriago took 
place, cert ifying to the corrcctncKs of a 
copy of an entry in a register book of 
marriages in liis custody. — Konriox r. 
Thorp, fl020J 3 W. W. R. 828. —CAN. 

o. Affidavit — Filed in office of 
clerk of the. Crovm,] A certlllcd copy 
of an affidavit filed in tlie office of tiie 
cicrK of the Crowm — Held : sufficient 
to move upon.- -McKenzie v. Huh.sell 
(1831), 3 G. S. 343.— CAN. 

p. Deed -- ]] ilhAnd menwranduvi 
required by statute — Jl'hethcr admis- 
sible.] — WIh-tc a ccrtitlcd copy of a 
deed tendered in evidence under 
7 Win. IV. c. 15, contained no memo- 
randum by' the justieo of the acknow- 
ledgment of the duo execution of tlic 
deed, according to 20 Geo, 111. c. 3 : - 
Held : such certified copy could not 
be given in evidence. — D oe d. Lvun 
v. SLAVIN' (1840), 3 Kerr, 258. — CAN. 

, Memorial certified by re- 

gistrar.] — Copies of memorials cert I - 
fled by the registrar to be true copies 
of memorials in his office, are evidence 
of the contents of the deeds. — Lynch 
V, O’Hara (1857), 0 C. P. 250.— CAN. 

r. After notice of intention 

to produce.] — Where the oiiginaJ deed 
is not In the possession of the parties 
tendering the evidence a certified copy 
is properly received where it is proved 
that notice of intention to produce it 
has been duly served. — Conrad v. 
Halifax Libwber Co., Ltd. (1910), 
52 N. S. R. 250.— CAN. 

g. Power of attorney — From de- 
pository of notarial records — Under 
corporate seal of hoard of notifies .] — 
A certified copy of a power of attorney 
to convey lands, from the depository 
of notarial records in Lower Canada, 
under the corporate seal of the board of 


notaries of Montreal, is admissible.-— 
Gray v. McMillan (1850), 5 C. 1'. 
400.- -CAN. 

t. Patent • -From books in pro- 
vincial registrar's ofiicc -(Urtijied by 
deputy registrar.) A cciUIUmI copy of 
a patent taken from tbc books in’ the 

C rovinclal registrar's office, 8: signcil 
y the deputy registrar, is not sufficient 
as primary evidence instead of an 
cxcmpJiffcatlon.— I’RiNCE v. Mi’Jhcan 
(1850). 17 U. C. R. 403.— CAN. 

a, JAcence to udministraior to self 
land.p-A licence by tJie Governor in 
Council to an adminislrator lo sell 
land, grunted under 20 Geo. Ill c. 11, 
may be proved by a coiiy from tlio 
records of the Coiincjl, certllliid by tlic 
clerk of the Executive (louneil, under 
21 Viet, c, 3, H. 7. — CAimiiEv v. Inman 
(1802), 5 AH. 300. CAN. 

b. (kmviefittn returned to quarter 
se.ssions.Y Semble. : a eonvletion n‘- 
tiirned to quarter sessions, 8c fill'd by 
Uie clerk of the pcuei', becomes a record 
of the ct., & may be proved by a cer- 
tified copy. — Graham v. McAuriitR 
(1800), 25 U. C. R. 478.— CAN. 

c. Field notes of original survey.] 
— A certified copy of part of tlio field 
notes of tlio original survey Is admis- 
sible in evidence. — Carrick v. John- 
ston (1800), 26 U. C. R. 00.— CAN. 

d. Register of morff/ai/c. J JMcrchant 
Shipping Act, 1851, pt. 11, s. 107, 
makes a certified copy of the register 
of a mortgage prinui facie jiroof of all 
the matters contained or recited in 
such register. — G xlky v. Hpeakw a'Iku 
(1807). 7 N. 8. R. 144.— CAN. 

e. Petildm to administrator of 
gnvernrnerd.] — A copy of a petition to 
tlie administrator of the govt, certified 
by the clerk of the executive council, 
purporting to be signed bv petrs., one 
being a marksman, was held admisBiido 
as evidence, without proof of the 

H 2 
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Sect. 9. — Copies of documents: Siih-seci. 5, A., B. 

cfeC.] 

are not rebutted by evidence that tlie original 
iissignrnents of the (copyright are in writing but 
not, produced.~H. r. Willeith (1900), 70 J. I*. 
127. 

Lost or destroyed documents.]— Sect. sub- 
sect, 5, E. (b), ante. 

Documents not produced after notice.] — See 

Sect. .5, sub-sect. 6, C., ante, 

B. Admissibility under Particular Statutes. 

See Public Kecord Oflice Act, 1838 (c. 94), 
SM. 12, 13 ; Evidence Act, 1851 (c. 99), ss. 13, 14 ; 
Criminal Procedure Act, 1805 (c. 18), ss. 1, 0 ; 
J*revention of Crimes Act, 1871 (c. 112), s. 18. 

2446. Under Land Tax Redemption Act, 1802 
(c. 116) — Original document in evidence — Rejected.] 
— Burdon V. Pickets (1809), 2 Camp. 121, n., 
N. P. 

2447. Under Insolvent Debtors Act, 1826 (c. 57) 
— Proceedings & order of Insolvent Debtors* Court.] 

— A copy of an order of tlio Insolvent Debtors’ Ct., 
referring the matters of an insolvent’s petition to 
lh(i justices at sessions in Wales, in pursuance of 
sect. 41 of above Act, together with an atli davit 
of the Hervi(t(i of the order upon the creditors, 
were tendered in evid(?nce under sect. 76 of the 
Act, whicii makes (iopics of the petition, schedule, 
order iV:, j)roc(;odings in the matters of piisoner’s 
petition, receivable in evidemee on th(‘ir being 
certified by the proper otlicer, sealed with the 
seal of the ct. 3’he copy of tlie afli davit was 
certified <te sealed as requinid by the Act, but the 
copy of t he order which was allixed to the affidavit 
with a pin, was neither sealed nor certified : — 
Held : the certificate seal on th(i coi)y of the 
atlidaVit was a sutlicient verification of both 
instilments.- Jones v. Nicholes (1829), 3 Moo. 
& P. 12 ; 7 L. .T. O. 8. C. P. 107. 

AnnoMion : — Refd. H. v. I^andH (1855). Doaia. C. C. 567. 

2448. Whether production of original 

ousted by the statute.] — The provision in sect. 70 


of above Act that a certified copy of the petition, 
schedule, order of adjudication, etc., “ shall, at all 
times, be admitted in all ct«. whatever, as suffi- 
cient evidence of the same ” does not t ake away 
the right of producing in evidence the original 
order of adjudication procured from the ct. — - 
Northam V. Latouche (1829), 4 C. <fc P. 140, 
N. P. ; subsequent proceedings^ 3 Moo. & P. 646. 
Aniuttatioji :—Jlient6. Warner v. Haines (1834), 6 C. & P* 

606. 

2449. — .] — Proceedings had in an in- 

solvent ct. while 1 Geo. 4, c. 119, was in force, 
may be proved by producing certified copies under 
the seal of the ct., proved to be such, & purporting 
to be signed by the officer, that being the mode 
prescribed by Insolvent Debtors Act, 1826 (c. 57), 
tk, without proving the signature of the officer as 
required by 1 Geo. 4, c. 119. — Doe d. Phillips v. 
Evans (1833), 1 CY. & M. 450 ; 3 Tyr. 339 ; 2 
L. J. Ex. 179 ; 149 E. R. 476. 

Annotations: — Distd. Doij d. Tlirelfall r. Sollors (1837), 6 

Ad. & Fil. 328. Mentd. Sturgis v. Evans (1864), 3 New 

Hep. 650. 

2450. Who may give in evidence — 

Parties other than insolvent or creditors.] — 

Certified copies of the schedule, etc., may be given 
in evidence under above Act, by parties other than 
the insolvent or his creditors. — ^Price v. Assheton 
(1835), 1 Y. & 0. Ex. 441 ; 160 E. It. 180. 

Annotations: — Mentd. Kiiikards v. lllckards (1844), 13 

Ij. J. Ch. 3 44 ; Lewis v. Stephenson (1808), 67 L. J. Q. B. 

21 ) 6 . 

2451. Assignment by insolvent debtor — 

Whether proof of assignment.] — The assignment 
of his estate by an insolvent debtor who has been 
discharged under 53 Geo. 3, c. 102, cannot be 
proved by a certified copy of the assignment as 
under Insolvent Debtors Act, 1826 (c. 57), s. 76. — 
Doe d. Threlfall v. Seli.e:rs (1837), 6 Ad. & El. 
328 ; Will. Woll. & Dav. KJO ; 0 L. J. K. B. 135 ; 
112 E. R. 125. 

24<52. .] — A certified copy, under 

the seal of the Insolvent Debtors’ Ot., of the assign- 
mini t from the provisional assignee is, under 
sect. 19 of above Act, evidence of such assignment. 


HlHrnature. — M ontoomicrv r. Ohaitam 
(1871), 31 IT. C. K. 57. - CAN. 

f. Cf'rti/icatc of court of appeal — 
As to result of ajfpcal.y -A corlitU'd 
copy of Ihc oortillcato of the ct. of 
appeal of the result of an anpeal in 
an action is not evidence of the judg- 
ment thendn in unotlier a<;tion he- 
tween different parties.— Bt.acki-kv v. 
Kknnky (1886), 16 O. 11. 169.— CAN. 

g. Jicuisiraiion of rcrlificatc of judu- 
mtnt,] -- The only proper evidence 
of tl»e I'ciflstration of a eertitleate of 
Judj?inent is a certilled copy ef It. — 
(Unada 8itim*ly Oo. V . Uonii (1610), 
20 Man. L. K. 33.— CAN. 

h. DeposiHons of xcitiiesscs - - 
Tratiscrioed from notes by stenographer.] 

• -Certificate of a st enokrapher, Hljrned 
& dated & attached to the dejmsitionw 
eertlllyiuK that he took fatt.liful & 
accurate imtes of the examination of 
the witnesses, & that the wrilinR cm 
t lie sheets of paper annexed is a faith- 
ful Sc accurate transcript made by liim 
of his notes, Is a sulheiont compliance 
with tlie rtMjniremouts of the order that 
the stenographer shall certify the 
transcript as eorrc'ct. - Stmcsox r . 
MAI.OOI.M (1614), 43 N. B. B. 76. — 
CAN. 

k. Public document.]— ~ A copy of 
a document coming out of a public 
ofheo, Sc certiflecl hy the olTleer in 
charge of that department to be a true 
copy, is admis'-iblc in evidence.-- 
UNIPK RA.TAHA BAJK BOMMAUAKZK 
Bauaduk V. Pkmmasamv Vkbkatauhy 
NaidcH) (1858), 4 W. 11. 121 ; 7 Moo, 
Inti. App, 128. - -IND. 


l. — 1 — Naraounty Luchmk- 
DAVAMAii e. Vknoama Naidoo (1861), 

1 W. n. 30; 6 Moo. Ind. App. 66.— IND. 

m. Register of marriage.] — A certi- 
fied copy of the duplicate original 
register of a marriage is good evidence 
of tlic marriage in an action for 
jest itut ion of conjugal rights. — ■Hykik 
e. Kykik (1868), Buch. 114.— S. AF. 

n. — - — .] — HujGINS V. IIlOGlNS 
(1613), V. V. I). 242.— S. AF. 

PART IV. SECT. 9, SUB-SECT. 5. B. 

o. Under Poxmds Act, 1874 (No. 
478), s. 21.] — i)ound keepers book, 
kept in pursuance of tlie above sect. 
Is a doenmont of such a juiblic nature, 
that entries in It may be proved by a 
eertiflod extract giving the essential 
particulars. — ,Tone.s v. Fai.vey (1876), 
5 V. I.. Jl. 230.— AUS. 

p. Copy of memorandum of nwrt- 
gage.] — ^A copy of a memorandum of 
mtge. signed & tH?rtified as a true copy 
by the officer to whose custody the 
original is entrusted is ret:eivable in 
evidence under Evidence Act, 1852. — 
Prick v. Price. [1886] y. A. L. U. 121. 
—AUS. 

q. Vnd.tr 3 Viet. c. 65 — No 
reason for non -production of original. ] — 
A certified copy of a grant under the 
above Act is admissible in evidence, 
without accounting for the non -pro- 
duction of the original. — Doe v. 
McDonai.p (1850), 1 All. 673. — CAN. 

r. Ihider Arts of Assembly.] — 
A fiat In hkpey. under (he above Acts 
may he proved by a certified copy 


thereof without production of tlm 
Royal Gazette, except wliere title is 
to be shown in the assignee. — ('un- 
NINGIIAM V. SCOULLAU (18.56), 4 All. 
385.— CAN. 

B. Under 21 Viet. c. 3 — Ceriifnd 
by Clerk of Executive Council.)— A 
license by 1 lie Governor In Council to 
an administrator to sell land may he 
proved by a copy from tlic records of the 
council, certitied by the Clerk of the 
Executive Council under the above 
Act. — C auohey V. IxMAX (1862), 5 
All. 366.— CAN 

t. Under 26 Viet. c. 28, s. 43.] — 
R. r. Ai.t.an (1867), 2 Did. 373 ; 7 

N. y. R. 5.— CAN. 

a. Under Rev. Slat. (c. 112), s. 12.] - 
Firtu V. McLeod (1873), 2 Pug. J. — 

CAN. 

b. Under Ceylon Evidence Ordin- 
ance, 160,5.] — The providons ot Ceylon 
Evidence Ordinance, 1605, relating to 
the admissibility in evidence of certi- 
tied copies ot public documents ought 
to bo road as applicable to certiftcates 
given before the date of the Ordinance. 
— Muniandy CiiEiTY V. Mutty Ca- 
ruppen Ciietty (1913), 30 T. L. R. 
41.— IND. 

c. Copy of deed.] — McKenzie v. 
Lamont (1877), 2 R. V. 517. — CAN 

.1 — Dowd. A.xdovkr (Rec- 
tor) r. Kennedy (1886), 26 N. B. R 
83. -CAN. 

e Cojty of xt'ilL] • — Semble : a cer- 
tilled copy of a will cannot be given 
in eviilenee under 1 Rev. >Stut. c. 1P2.— 
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without proof of any i)otition having been filed by 
the insolvent, or of any appointment of an assignee. 
— Doe d. Hemming v. Willetts (1849), 7 C. B. 
709 ; 18 L. J. C. P. 240 ; 137 E. R. 280. 

2453. Under Judgments Act, 1838 (c. 110)— 
Appointment of assignee & vesting order.] — The 
appointment of a provisional assignee, & the 
vesting order, are well proved, under sects. 40 U 
105 of above Act, by a certified copy on parch- 
ment, under the seal of the Insolvent Debtors* 
Ct., signed “ B. deputy for provisional assignee 
in whose custody such order is.” — Jackson v» 
Thompson (1842), 2 Q. B. 887 ; 2 Gal. & Dav. 
598 ; 11 L. J. Q. B. 94 ; 0 Jur. 848 ; 114 E. R. 
343 ; previous proceedings^ sub notn, Thompson u. 
Jackson (1841), 3 Man. & G. 021. 

Av notations : — Refd. Doo <1. Hemming v. Willetts (1819), 7 

C. H. 709. Mentd. Hilliter u. Young .(1 850), 0 K. & H. 1. 

2454. Evidence of appointment only — 

Not commencement of title.] — (1 ) In trover by the 
assignee of an insolvent debtor, for a conversion 
of part of tJie insolvent’s instate before his apxioint- 
meni , & in the time of the provisional assignee, a 
copy of tlie adjudication of prisoner’s discharge, 
certilied pursuant to sect. 105 of above Act, 
showing the date of the v (‘sling order, is goocl 
evidence of pltf.’s title. 

(2) The order of appointment of the assignee 
is not evidence of the time from which his title 
accrues, but only of the apj^ointmont itself. — 
Yorke V. Brown (1842), 10 M. & W. 78 ; 2 Dowl. 
N. S. 283 ; 11 L. J. Ex. 410 ; 152 E. R. 389. 

2455. Adjudication of discharge — Evidence 

of assignee’s title.] — Yorke v. Brown, No. 2154, 
ante, 

2456. Under County Bankers Act, 1826 (c. 46) — 
Return made to stamp office — Evidence of facts 
stated.] — A coi)y of a return made to the stamp 
office, verified by affidavit, stating a i)erson to be 
a public officer of a co., & certified by a comr. 
of stamps, under sect. (5 of above Act-, is evidence 
of the facts st-at(3d in it, & it is not necessary to 
IMovc that the affidavit ann(3xed to tlui return was 
made by th(3 public officer. — S teward v. Dunn 
(1844), 12 M. W. 655 ; 1 Dow. & L. 612 ; 13 


L. J. Ex. 324 ; 2 L. T. O. S. 123 ; 8 .Tur. 218 ; 
152 E. R. 1361 ; previous proceedings (1843), 11 

M. & W. 03. 

Annotations : — ^Refd. Harvoy v. ScoU (1817), 11 Q. 13. 92. 
Mentd. Smith v. Goldsworthy (1843), 12 L. J. Q. B. 192 ; 
Powlcs V. Pago (1840), 3 O. B. 10; lie Fenwick, Ex p. 
Brown (1849), 13 L. T. O. S. 408. 

2457. Under Public Record Office Act, 1838 

(c. 94)— Words of Act must be followed.]— (1) The 
officer ai^pointed by sect. 13 of above Act to certify 
a copy from any record in the custody of the 
Master of the Rolls as a f-ruc 6c authentic copy, 
must follow the words of the Act of Rarliament. 
If he chooses to use words of his the cer- 

tificate Ac copy are inadmissible in evidence. 

(2) Qu. : whether under above Act, an entire 
C(jpy of any record is necessary, or whether, with 
regard to awards under an Inclosiire Act, that 
statut.e is not to bo construed together with 41 
Geo. 3. c. 109, s. 35, so that a copy of “ any part 
thereof ” will be entitled to admission. — D oe d. 
Rhise r. Brisk (1845), 5 L. T. O. S. 36. 

2458. — — Copy of whole or part of record — 
Necessity for— Award under Inclosure Acts.] - 
Doe (1. Brisk v. Brise, No. 2157, ante, 

2459. Under Merchant Shipping Act, 1854 (c. 104) 
— Entry in record of certlftcates — Evidence of 
matters stated therein.] — McAllen v. Reid (1870), 
23 J.. T. 85, n. ; 3 Mar. E. (J. 491, n. 

Under Banker’s Books Evidence Act, 1879 (c. 11 ). | 
—See Bankers, Vol. HI., p. 307, Nos. 1007-1009. 


r. How Proved. 

See Evidence Act, 1845 (c. 113), s. 1. 

2460. Two documents pinned together — One 
only certified & sealed — Whether sufficient.] — 
Jones v. Nicholls, No. 2447, ante. 

2461. Proof of seal— Public records in rolls 
oflice— Evidence of attachment of seal.] — Doe d. 
Angell V. Angell (1813), 1 1.. T. (). S. 508. 

2462. Proof of certification by proper officer — 
Deed in rolls office.]— Doe d. thAYTON v. Wil- 
liams (1843), ns r(‘portcd in 1 L. T. O. S. 316. 

2463. Election writ.]— R.r. Clarke (1859), 

1 F. A F. 651. 


UoNNKLi. Balky (18GtD, 4 All. G3G. — > 

CAN. 

f .]- Doe <1. Simones u. Gilbeut 

(1S83), 22 N. B. H. CtlCy—CAN. 

g ] — A copy of a will 

execntocl beforo two notaries in tho 
province of (Quebec nnilcr art. 843 
C. C. certified ])y one of the notaries 
to be a true copy of the original in his 
possession, is admissible in evidence on 
the trial of an action of ejectment in 
Nova Scotia as provided in sect. 27. — 
MU8GRAVE r. Ancle (1910), 30 C. L. T. 
GUI ; 43 S. C. 11. 484.— CAN. 

h. Copy of culler's incas^iremeiii.] 
— A copied specification of the entry 
of a culler's TneasurernentH in the books 
of tiie supervisor, signed by tlie super- 
visor or his deputy under C. S. C., e. 4G, 
s. 19, is receivable as evidence of such 
mofisurements. — I iouell r, Ontario 
Bank & Rochester (1884), 9 A- R. 
484.— CAN. 

k. Copy of reyistered ayr cement.] — 
A registrar refused to part with a 
registered agreement, but a copy 
certified under liis hand official seal 
to be a true copy was produced ut tJu; 
trial. A witness proved the copy was 
a true copy —Held : the registrar’s 
(‘crtificate as to tho copy was sufficient 
under O. J. Act, Rule 203.- Mc Donalp 
V. Murray (1884), 5 O. R. .'iriU. — CAN. 

l . Cttpy (>f plan - Under (Umsol. 
,StaL (c. 46), «. 7.]- -A copy of the plan 
of a grant coming appartmtly from the 
Crown Land Office may bo certified 
under the above sect, by tho Deputy 
Surveyor-General. — Kelly v. Brown 


(J891), 31 N. B. R. G43,— CAN. 

m. ■.] • ■ The provisions of Evi- 

dence Act. R. S. N. S. 1900 (c. IGO), 
do not permit tho reception of a certi- 
fied copy oi a plan of survey deposited 
in the Crown lands office, to make proof 
of the original annexed to tho grant 
of lands from the Crown. — Nova 
Scotia Sfekl Co. v. Bartlejt (1905), 
35 a C. R. 527.— CAN. 

n. Franchise Act. 1898 — -Copy of 
voters' list.] — JSlnce Franchise Act, 1 898, 
provides that tlu! voters’ lists used at 
an election of a member of the House 
of Commons may bo proved by the 
production of certified copies. It is 
unnecessary to procure tho attendance 
of the Clerk of the Crown in Cliancory 
from Ottawa to produce the lists at tho 
trial of an election petition — lie 
Lisoak Domini(3N Election (1901), 
14 Man. L. R. 2G8. — CAN. 

o. Copy of bill of indictment.]--- 
Tno production by tne proper officer 
of a certified copy of tho bill of indict- 
ment, returned “ no bill,” Is sufilcient 
in view of Evidence Act.- -Ta no he v. 
ISIOUOAN (1905), 11 B. (’. IL 455 ; 3 
W. L. R. 146. CAN 

p. Copy of entry in Stationer's 
11 all .] — A certified copy of the entry 
at Stationers’ Hall of an encyclopicdia 
is primd facie (jvidence of ownership 
under 1842 Aet.- Imperial Book Co. 
V. Black (1905), 35 S. C. R. 488.— CAN. 

q. Under Merchant Shipping Act, 
189 4 (r. 60). ss. 64 & 695.] - An extract 
from the register book kept & certified 


pursinini: to tho above Act is i)r()of 
of ownership in an action for damages 
for an ac'cident tiie certificate is 
admls«iblo imdcv the ai)(»ve sects. — 
Bopdington V. Donaldbon (1917), 
N. B. R. 290.— CAN. 

r. Under liailway Act (Dom.), 
8. 69 <2).j -Ruder the above sub-sect, 
an ord'^r id the t-oard of railway 
eoirrs. fo»' Csnada & any regulations 
under the Act may be proved by copies 
certified to lie true & correct copies of 
the originals on file with tho board 
without the certificates stating that 
they have been made or adojited by the 
board. — Seihel v. Ghanh 'J’uunK 
I’ACIFK’ Ry. Co.. I1929J 2 W. W. R. 
318 ; 52 1). L. R. 423 ; 13 Bask. L. R. 
234.™ CAN. 


I. Of income tax returns .] — Nawab 
tiHZA Alj Kadar Bahadur V. INDAR 
ARHHAD (189G), L. R. 23 Ind. App. 
2 : I. L. R. 23 Calc. 950.— IND. 

t. Of reyisier of births <£* deaths.] — 
. register of births & deaths is a piibllo 
ocument & a certified copy thereof 
1 admissible undc^r Evidence Act. 
:niBllNAMAt'IlAiaAR V. KRIHIINA- 
ACIIAUIAR (1913), 1. L. R. 38 Mad. 


PART IV. SECT. 9, SUB-SECT. 5. C. 

a. K ride nee as to accuracy by 
] arson tnnkiny rreerpi.] A certificate 
exrraia. from f-he books of the War 
Uffiee being produced, the hand- 
writing & signature being proved 
Held: inadmissible, tho clerk who 
made & certified the excerpts not 
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Sect, 9, — Copies of documents: Sub-sect, 5, C, 
Sect, 10 : Sub-sects. 1, 2, 3 cfc 4, ^.1 

2464. Who is the proper officer— Bills, 

answers & depositions.] — Copies of bills, answers 
& depositions in this ct. ordered to be certified 
by the clerk of records & writs, under Evidence 
Act, 1851 (c. 99), 8. 14. — Reeve v. HomoN 
(1853), 10 Hare, App. 1, xix. ; 22 L. .T. Ch. 090 ; 
08 E. R. 1124. 

Certificates of previous convictions.] — See 

OniMiNAE Law, Vol. XIV., p. 499, Nos. 5499- 
5603. 


Sect. lO.-STAMPS. 

Suji-SEC'j’. l.—WiiAT Documents uequike 
Stamping. 

See, generally, Revenue. 

Arbitration award.] — See Aiibituation, Vol. II., 
pp. 315, 498, 631, 532, Nos. 27-29, 1393, 1677- 
1682. 

Bills of exchange, promissory notes & negotiable 
instruments.] — Sec Biixs of Exchange, Vol. VI., 
pp. 44, 360, 384, 485, 493-501, Nos. 319, 2379, 
2522, 3077, 3122-3173. 

Bills of sale.] — See Biles of Sale, Vol. VIT., 
pp. 104, 105, Nos. 624-627. 

Bonds.]— cScc Bonds, V^ol. VII., pp. 256-269, 
Nos. 973, 974, 981-1005. 

Building contracts.] — See Building Oonthacts, 
Vol. VIL, p. 451, Nos. 488-490. 

Building societies — Advances by.] — See Build- 
in(j Societies, Vol. VIL, pp. 483, 484 Nos. 
175-182. 

Company documents— Relating to capital.] — Sec 

Companies, Vol. IX., p. 177, Nos 1125, 1126. 

Transfer of shares.] — See Companies, Vol. 

IX., pp. 359, 404, Nos. 2280, 2281, 2586-2589. 

Acquisition & disposition of property.] — 

See Companies, Vol. IX., pp. 658, 659, Nos. 
<4387-4389. 

Borrowing & securing money.] — See 

Companies, Vol. X., pp. 784-786, Nos. 4907-4917, 

Voluntary winding-up.]— 6’cc Comi'Anies. 

Vol. X., p. 1032, Nos. 7154, 7155. 

- Statutory company for public purposes.] — 

See (companies, Vol. X., p. 1114, Nos. 7840 et seq. 

Compulsory purchase — Conveyance on.] — See 
Compulsory Purchase of Land, Vol. XI., 
p. 236, Nos. 1266, 1267. 

Costs.] — Sec Compulsory Purchase of 

Land, Vol. XI., p. 271, Nos. 1965-1967. 

Contract of AgencyC — See Agency, Vol. 1., 
p. 293, Nos. 216-230. 

Copyholds — Enrolment & surrender.] — Sec 

Copyholds, Vol. XllL, p. 158, Nos. 2033-2037. 

Royal grants.] — Sec Constitutional Law, Vol. 
XL, p. 581, No. 829. 


Hub-sect. 2. — Hufficiency of Stamp. 

See, generally. Revenue. 

Bills of exchange, promissory notes & negotiable 
instruments.]— Nee BiiJ.s of Exchange, Vol. VI., 
pp. 53, 344, 501-507, 513, Nos. 410-413, 2283, 

R17A— 

BlUs“ot’saie.]~.Sce op Sale, Vol. VII., 

p. 10,5, No. 627. 


Bonds.] — See Bonds, Vol. VII., p. 256, Nos. 
975, 976. 

Company documents — Issue of shares.] — See 

Companies, Vol. IX., p. 316, No. 1964. 

Transfer of shares.] — See Companies, Vol. 

IX., p. 404, No. 2590. 

Post-dated cheques.] — Sec Bankers, Vol. 111., 
p. 214, Nos. 532-634. 


Sub -sect. 3. — Effect of Absence or 
Insufficiency op Stamp. 

See Stamp Act, 1891 (c. 39), ss. 12, 13. 

2465. Party nonsuited — Where document essen- 
tial to his case — Demise by agreement in writing.] 
— Where premises have been demised by an 
agreement in writing, but not on stamped paper, 
pltf. is bound to give the writing in evidence ; 
&; if not stamped at the trial, pltf. shall be non- 
suited, 4fe shall not be allowed to go [into] use &- 
occupation generally. — B rewer v. Pai..mer (1800), 
3 Esp. 213, N. r. 

Annotations: — Consd. Teall v. Auty (1 ?0), 4 Mooro, O. P. 
642 ; Hiiiirhos v. Budd (1840), 8 Dowl. 478. Reid, 
liamsbottoin v. Tunbridg’o (1 814), 2 M. & S. 434 ; K. v. 
Hull (1827), 1 Man. & Ky. K. B. 444 ; Strother v. Barr 
(1828), ft Bin«:. 130 ; Fenn d. Thomas r. Griffith (1830), 

8 L. J. O. S. C. P. 218; It. r. Merthyr Tidvil (1830), 8 
lu .1. O. S. M. C. 114 ; Davys V. Davies (1831), 1 L. J. Ex. 
10 ; Sponce v. Collins (1837), 1 Jur. 21. 

2466. Subsequent right of action — 

If stamps afterwards affixed.] — Numberless in- 
stances have occurred in which a party has been 
nonsuited because the deed under which he claimed 
a right of action has had an insufficient stamp ; 
but it has never been contended that after a 
valid stamp has been put upon it, he lias not had 
by I’etrospection a good right of action (Gibbs, 
L.C.J.). - Rogers v. James (1816), 7 Taunt. 

147 ; 2 Marsh. 425 ; 129 E. R. 59. 

Annotations: — Consd. Burton v. Kirkhy (1810), 7 'I’aimt. 

174 ; llosc V. Tomblinson (1834), 3 Dowl. 40. Mentd. 
Drakolcy, Exp. Paddy (1818), 3 Madd. 211. 

2467. — — .] — A cognovit (uui- 

taining terms of agreement must be stamped ; 
but it is sufficient, to support an execution under 
it, if it is stamped by the time cause is shown 
against a rule for setting aside the execution, on 
the ground of it^s not having been stamped. — 
Rose t’. Tomblinson (1834), 3 Dowl. 19. 

Annotation : — Refd. Clarke r. Jones (1831), 3 Dowl. 27 7. 

2468. .] — In assumpsit for goods sold, 

& on account stated, to recover the value of 
growing poles purchased from pltf. by defts., A 
afterwards carried away by them, it aj)pcared, 
ill evidence, that at the time of the bargain some 
memorandums in writing had been made, but 
which were neither stamped nor signed by the 
parties. It was also proved, that defts., after the 
poles were carried away, admitted that a balance 
was duo to pltf. Under these circumstances pltf, 
was nonsuited ; — Held : such nonsuit w^as X)ropcr 
as it was not proved that deft, had admitted a 
precise & definite sum to be due to pltf. <fe therefore 
he could not recover on the account steted without 
reference to the memorandums, wliich were not 
admissible in evidence. — T eal v, Auty (1820), 2 
Brod. & Bing. 99 ; 4 Moore, C. P. 512 ; 129 
E. R. 895. 

Annotations : — Mentd. Scoroll r. BoxoU (1827 ), 1 Y. & J. 396 ; 
Falmouth v. Thomas (1832), 1 Cr. & M. 89 : Chlsman v. 
Count (1841), 2 Man. & G. 307 ; Lane r. HiU (1862), 18 
L. T. O. S. 224. 


being produced to depone to their 
accuracy* & not having been oxanilned 
on commission to that effect. — K ay 
V. Kudoeh (1832), 10 Sh. (Ct. of Soss.) 
831.— SCOT. 


PART IV. SECT. 10, SUB-SECT. 3. 

b. Of.neral rule ,] — Where a con- 
tract is reduced to writing lu an instru- 
ment Intended by the parties to be the 
binding record of the contract & that 


instrument i« required by Stamp 
Duties Act, 1898, to be stamped, a 
person wisking to rely upon the con- 
tract cannot do so unless the instru- 
ment is stamped.— Moore v. Dent 
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2469. Improp«rly stamped bill — Given in dis> 
cnwgre ol debt— Creditor may prove originai debt.] 

If a Dill given in discharge of a debt is rendered 
inadmissible by being on an improper stamp, 
prove his original debt. — B rown v. 
Watts (1808), 1 Taunt. .353 ; 127 E. R. 870. 

Mowat, Ex p. Oed(io.s (1824), 1 
723 Iromant r. Ashley (1853), 1 E. & B. 


2470. Document sent to be re-stamped — Argu- 
ment heard on sufficiency of stamp — Mutually 

courses.] — B eckwith v. Benner, No. 

J170, ante. 

2471. Document rejected by court — Party to 

produ^ other evidence if any.] — In trespass qu. cl. 
yr. under a special traverse of pltf.’s title, pltf.’s 
^tness said certain letters had passed annually 
rr & his lessor as to the demise : — 

Held : on the judge rejecting the letters for want 
of a stamp, it was not competent for pltf.’s counsel 
to except to this ruling, as implying that his case 
could not be proved without the documents, but 
he was bound to go on with any further evidence 
he might have had sufficient to maintain the 
i^ue, & then to have excepted to the rejection of 
that further evidence. — Hutchinson v. Ferrier 
(1852), 19 L. T. O. 8. 110, H. L. 

2472. Does not affect validity of document.] — 
Heft, guaranteed to pay pltf. according to his 
arrangements with J. On proof that deft, had 
entered into a written agreement with J., the 
judge decided that it should be produced ; but 
on production, the objection being taken that it 
was unstamped, & that pltf. ought to be non- 
suited, the judge treated the agreement as a 
nullity, Su found for pltf. : — Held : the judge was 
wrong, as tlio document, though unstamped, was 
an agreement, ought not to have been treated as 
a nullity, tis it was capable of being stamped at any 
future time.— Alcock v. Delay (1855), 4 E. & B. 
060 ; 24 L. T. O. 8. 250 ; 119 E. K, 213 ; sub nom 
Delay v. Alcock, 21 L, J. Q. B. 68 ; 1 .Tur. N. 8. 
498. 

Annuiaiion Mentd. Cook v. Montague (187.'i), 28 L. T. 404 

2473. Ground for refusing new trial— Not If 
document able to be stamped at trial.] — AVhite- 

HOUSE V. Hemmant, No. 2503, post. 

2474. Cross-examination of witness on such 
document— Not permissible.] — A party cannot be 
cross-examined as to the contents of a document 
not admissible for want of a stamp. — Baker v. 
Dale (1858), 1 F. & F. 271. 


Arbitration award.] — See Arbitration, Vol, II., 
p. 531, No. 1076. 

Bills of exchange & promissory notes & negoti- 
able Instruments.] — See Bills op Exchange, Vol. 
VI., pp. 53, 507, 508, 513, Nos. 414, 3234-3241, 
3280-3284. 

Document inadmissible.] — See Sub-sect. 4, A., 
I post 


Sub-sect. 4. — Admissibility op Unstamped 
OR Insufficiently Stamped Documents. 

A. In GencraL 

See Stamp Act, 1891 (c. 39), s. 14. 

2475. General rule — Inadmissible.] — R. v, IIol- 
BECK, Leeds (Inhabitants) (1742), Burr. S. 0. 
198. 

Annotation: — Mentd. R. v. (^astorton (1844), 6 Q. B. 507. 

2476. .] — “ You will be pleased to 

receive the register of the brig ‘ Gratitude,’ which 
I enclose, which I lodge in your hands as a 
security for the payment of all demands & charges 
on account of the said vessel, since she has been 
in this port, & which I hope will be satisfactory to 
you,” is not receivable in evidence, in an action 
by the writer to recover possession of the register, 
without an agreement stamp. — Bowen v. Fox 
(1828), 2 Man. & Ry. K. B. 107 ; 0 L. J. O. S. K. B. 
235. 

Annotation : — Distd. Parker v. DuDoia (1836), 5 L. J. Ex. 90. 

2477. Where evidence to prove point 

In litigation.] — (1) Where a paper purports to be a 
receipt, as such, requires a stamp, but also 
purports to bo an agreed statement of accounts, 
which does not require a stamp, it may be given 
in evidence to show the agreed state of accounts 
only, though it lias not been previously stamped. 
Its admissibility under such circurnstanoes is 
restricted to this extent, so far as it relates simply 
to proving the statement of ac-count, is not 
produced for the purpose of proving the receipt of 
money. An unstamped receipt is admissible to 
prove matter collateral to the pnjof of payment 
of the spccilied sum ; as where the unstamped 
receipt showed tlic relation of landlord tSc tenant 
between the parties. It cannot bo u.yed for th(3 
purpose of j^roving the receipt of money in any 
way. 

In an action for work & labour, there was 
tendered in evidence a i^aper containing a state- 
ment of accounts, which declared a balance of 


919), 19 S. H. N. H. W. 314 ; 35 

. 8. \V. VV. N. 111. - AUS 


0. .] 'Boylan r. BKNNim: 

(1H12), Arm. M. U. 371. IR. 

d. — .]— -Buown V. MuKuoni 

(1815), 6 I’at, App. 9 4. - SCOT. 
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2475 i. General rule — InadmisaUde.] 
—A aucumeiit must be Htamped before 
being admittod iu evidence. — liALSTo.v 
V. 80 C 7 TU Gueta CoLLinnv Co. (1912), 
13 8. It N. 8. W. 0 ; JO N. 8. W. W. N. 
5. — AUS. 


2475 ii. .] — Secondary evi- 

dence of the contents of an iinst/arnped 
document which ought to have been 
stamped is inadmissible. — Louis v. 
Grigo (1913). 14 8. R. N. 8. W. 78 : 
30N. S. VV. W. N.17.--AUS. 

2475 iii. — Secondary evi- 

dence cannot be given of a lost instru- 
ment requiring a stamp which was not 
.stamped. — A bunachelujm Cukti’y v. 
ULAGACPAn Chetpy (1868), 4 Mad. 
312.— IND. 

2475 iv. — .] — In replevin for 

goods distrained for rent, a proposal 
in writing, accepted by parol, cannot 
be read In evidence as proof of the terms 


of the tenancy, without a Btamp. — 
Bowen v. Hounidge (1842), Arm. M. 
&0. 318.— IK. 

2476 V. .1 — WiiiTEr. Enhou 

(1892), 11 N. Z. L. R. 586.— N.Z. 

2476 vi. .1 — SuMMKUS i\ 

B'AinaERViCE (1842), 4 Diinl. (Ct. of 
8ess.) 317.— SCOT. 

2476 vii. — luanaetiouof 

count &; reckoning for the ad j ustiiiont of 
partnership accounts, an unstamped 
acknowledgment of the receipt of 
money was tendered in evidence of the 
particular partner by whom the pay- 
ment had boon made ; — //eld : it was 
inadiuisaible. — Soorr v. Burd (1845), 
8 Dujil.{Ct.of SosH.) 25; 18Sc.Jur.30. 
—SCOT. 

2476 viJJ. .]— A party pro- 

duced iu process a book containing a 
credit side, on which payments made 
by him were entered from time to 
time, & subscribed by the creditor, 
hut containing no debit side '. —-Held : 
the book being unstamped, it was 
liioompetent to look at it to any effect. 
— CouPER V. Young (1819), 12 Dunl. 
(Ct. of Sess.) 199; 22 Sc. Jur. 29. — 
SCOT. 

2475 lx. .] — GR.\Y V. 


Sutherland (1849), 12 Diinl. (Ct. of 
8ohs.) 438.— scot. 

2476 X. .]--IIO<}AKTH 

Criohtgn (1850), 22 8c. Jur. 413.— 
SCOT. 

e. /^Jxception to rule.] — An English 
contract inadmissible as ovldeiico In 
England for want of a stamp, Is 
adnilssiblo In the Capo Colony if 
stamped according to the Capo law. — 
Murdouk u. Rofcnuoit (1880), i 8. O .1. 

-S. AF. 

f. .] — A money - broker, 

tlirough whom a loan on heritable 
soourity was transacted, granted to the 
lender a letter acknowledging that ho 
liad received the amount of the loan 
& binding himself to see the heritable 
security duly coinpletod. In a question 
between the lender & the borrower, who 
denied that the full sum had. been 
advanced to the broker : — //eld : this 
letter might be admitted In evidence, 
although unstamped. — Mackintosh r. 
PiTCAiUN (1851), 14 Dunl. (Ct. of Sess.) 
188 ; 24 Be. Jur. 81 ; 1 Stuart, 166.— 
SCOT. 

.] — Todd v. Wood (1897), 
24 R. (Ct. of Seas.) 1104.— SCOT. 

h. Stamped copy — Of loat 
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*S'cd. 10. — Stamps: Sub-sect 4, A,, 6'., !)• d: 

i*G8 98. 4d., & at the end was an acknowledgment 
of the payment of that sum. In an action for 
work &> labour this paper was offered in evidence 
by deft., not for the purpose of proving that the 
sum of £08 98. 4d. had been paid, for tliat was not in 
conU'st between the parties, but in order to show 
what was the admitted state of accounts at a 
particular time : - Held : it was admissible for 
that purpose. 

(2) If a document which is unstamped, but 
requires a stain j), is ofteied in evidence, & if 
stamped, would hci evidencij to establish any point 
litigated between the parties, it cannot be received. 
If it would be of no benefit when stamped, it 
may, though unstamped, be received in evidence. 
— Matiieson V. Itoss (1849), 2 If. L. Cas. 280 ; 
14 L. T. O. 8. 81 ; 18 Jur. 807 ; 9 E. K. 1101 , H. L. 
Annuiaiions : — As io (1) Expld. EvaiiH r, Prothcro (1850), 

2 Mac. & O. .311). Consd. K. r. Overton (1854). 18 Jnr. 
1.34 ; Ferial v. Fcnprl, [11)14] J\ 274. Refd. Putty v. 
Pcnthall (18(57), h. P. 2 C, 1*. 488 ; Whitinj? to Loomos 
(1881), 17 Oil. 1). 10 ; Maple (Paris) r. 1. it. (lornis. (11)0(5), 
22 3'. I. P. 821). As to (2) Consd. Holmes v. Mackrell 
(1858), 3 U. P. N. .S. 781). Difitd. Parmiter v. Pamilter 
(18(51), 3 l)e (i. F. & .1. 4C1. Generally, Mentd. Pobin 
r. Hoby (1850), 2 Jur. N. 8. 047. 

2478. .] — 8'he following document* 

written by one of clefts., & addressed to defts., 
& signed by jiltf. “ Messrs. M. & Co. 1 agree to 
builci up eight cabins on board the A. L. ; in 
fact, to complete the whole for £40 in cash,” 
was tendered in evidence by xjltf., in an action 
for the price of the work: — Held: it required a 
stamp, as an agreement, or as evidencii of an 
agreement, — IJeoahty v. Milne (1854), 14 C. B. 
027 ; 2 C. L. K. 779 ; 28 L. J. 0. P. 161 ; 18 
Jur. 490; 189 E. K, 258; sab r?om. Peteroatk 
t). Milne, 28 L. T. O. 8. 78 ; 2 VV. It. 878. 

2479. .] — The ct. will take no notice 

of an affidavit, if it is not duly stamped, or if it 
contains an interlineation in the jurat. — Uyait? 
V. Hyatt, Manton v. Manton (1859), 28 L. J. P, & 
M. 82. 

2480. .] — A debtor sent to one of the 

persons benelically intcu'cstcd under the will of bis 
creditor a promissory note insulliciontly stamped 
for the amount of the debt with a letter referring 
to the note', as being for the money due i—Ucld : 
the letter was not of itself a sulTicient prc^misc 
or acknowledgment to exclude 8tat. Limitations 
& the note could not be received in evidence to 
show what the promise was that being a direct & 
not a collateral purpose.— Pakmiteu t’. 1*atimitku 
(1801), 8 De (L E. & J. 401 ; 30 L. J. Oh. 508 ; 
8 J.. T. 799 ; 45 E. K. 957, L. E. 

2481. .] — A promissory note in- 

sulhcicntly stamped cannot bo admitted in 
evidence to prove tlie receipt of the money for 
which the note was given. — A siiung v. Boon, 
[1891] 1 Ch. 508 ; 00 L. .1. Ch. 800 ; 61 L. T. 193 ; 
89 W. IL 298 ; 7 T. L. B. 289. 

2482. For any purpose.] — An un- 

staniped document embodying an agi’cement, not 
falling within the exceptions specified in 38 & 34 
Viet., c. 97, is inadmissible in evidence in civil 
proceedings for any purpose whatever. — Inteu- 
IJSAP Publishing Co. v, IhiiLLiPs (1881), Cab. 

El. 315. 

2483. — Except criminal pro- 


ceedings.] — A document wliich Stamp Act, 1891 
(c. 39), requires to be stamped cannot, except 
in criminal proceedings, be received in evidence 
for any other purpose whatever, if unstamped, 
whether for the purpose of enforcing it, or for any 
collateral purpose. — Fengl v. Fengl, [1914] P. 
274 ; 84 L. .1. P. 29 ; 112 L. T, 173 ; 31 T. L. K. 
45 ; 59 Sol. .To. 42, I). C. 

2484. Implied or oral contract already 

proved.] — Fielder v. Bay, No. 1880, ante. 

Banker’s note.] — Sec Banker.s, Vol. III.,p. 190, 
No. 419. 

Bills of exchange, promissory notes & negotiable 
instruments.] — See Bills of Exchange, Vol. 
VI., p. 509-512, Nos. 3249-8279. 

Bills of sale.] — See Bills of Sale, Vol. VII., 
p. 104, Nos. 624 -020. 

B. On Subsequent Payment of Duty and Penalty. 

2485. Admissible in evidence — Before production 
in evidence.]— B. Rich (1720), 1 Barn. K. B. 8 ; 
94 E. B. 0 ; sub nom. B. v. Beeks, 2 Ld. Baym. 

Annotations .’—"Retd. Jones d. Haynor v. Sandys (1753), 

Hanioft, 4G3 ; Bowen v. Ashley (1805), 1 Bos. & F. N. 11. 

274. 

2486. At any time — Insufficient stamp.] — 

Where an instrument has an insufficient stainp, 
it may at any time be made available, by affixing 
a proper stamp, & paying the penalty. Therefore, 
where a rule nisi was obtained to set aside a 
judgment on a warrant of attorney, on the ground 
of an insufficient stamp, the ct. discharged the rule, 
the instrument having been x>roperly stamped since 
the motion. — B urton v. Kirkby (1810), 7 Taunt. 
174 ; 2 Marsh. 480 ; 129 E. B. 70. 

Annotations: — Refd. liainbridjfo r. Wildinaii (1842), 6 

Jur. 875 ; Hartlt^y v. Manson (1842), 4 Man. & G. 172 ; 

Soiiiplo r. Nicholson (1859), 28 L. J. Ex. 217. 

2487. .] -Ill an action on an alleged agree- 

ment by deft., to let to pltf. a furnished house, an 
agreement having been drawn up by pllf., <Sc 
sent to deft., who returned it unsigned, Si sent a 
letter, in which he wrote, ” 1 approve of the agrec^- 
ment, <fe will sign it ” ; but, before it was signed, 
refused to carry it out, on the ground that she 
found pltf., while assuring her that h(^ mi'ant 
to use the house only as a private residence, was 
actually advertising it as a boarding house : — 
Held : the agi'eemcnt required a stamp, under 
Bevenuo, No. 1, Act, 1801 (c. 21), but might be 
admitted on i)ayin(jnt ox the penalty. -Cavaleiro 
V. Puget (1805), 4 E. & E. 587. 

2488. — — .] -■ T., contracted with ,T., to build 
for him a steam launch for the sum of £80 tlie jirice 
to be paid wlien the boat should be completed A. 
delivered, T., after receiving £40 on account 
addressed a letter to J. os follows : ” I hereby assign 
to B.. & Son the sum of £40 now due or that may 
hereafter become due in respect of the steam 
launch which I am building for you ” : — Held : 
T.’s letter was not an order for the payment of 
money but an assignment of a debt might be 
given in evidence of pa>Tnent of the proper stamj) 
duty & penalty. — Buck v. Bobson (1878), 8 
Q. B. D. 080 ; 48 ju. J. Q. B. 250 ; 39. L. T. 325 ; 
26 W. R. 804. 

Annotations: — Folld. Fisher v. C’olvcit (1879), 27 W. R. 

301. Refd. }{€ Whitting, Exp. Rowell (1878), 48 L. J. Bey. 

4(5. Mentd. Walker r. Bradford Old Bank (1884). 12 

Q. B. D. 511 ; London Clearing Bankers ComniitUjo v. 

1. R. Comrs., [1896] 1 Q. B. 542; Mercantile Bank of 


stamped arn/imj I dotrummt—Whether temporary enactment — I'roriding that should be stamped will not after the 

iiamissiole.] — A stamped eopy of a Jost document should be stamped — expiration of snch time bo admitted 
iiustamuod original document cannot admissible.] — An iinstanipcd document in evidence, uuiess the penalty pro- 
be recMjivod iu evident. — Connor v. issued during the existence of a vlded by the enactment be paid. — 

Cronin (1858), 7 I. 0. L. 11. 480. — IR. temporary enactment which provided Standard Bank v. Hunter (1871), 

k. Document unstamped during that for a certain time such documents N. L. K. 128. — S. AF. 
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London v. Kvaus (1898). 79 L. T. 490: Jfc Ov 

Ex 11 . Trustee (1919), 88 L. J. K. B. 479. 

2489. .] — M. being indebted to pltfs., gave 

lliem an unstamped document addi’essed to C,, 
who was trustee of his father’s will, in the following 
words : “1 hereby authorise & direct you to pay 
to pltfs. or their order the sum of £140 out of the 
moneys now due or hereafter to become due to me 
under the will of my late father, & before making 
any payment to me thereout”: — Held: such 
document was an equitable assignment & not 
a bill of exchange under Stamp Act, 1870 (c. 97), 
s. 48, & could, therefore, bo produced in evidence 
on the payment of the proper duty <te — 

FiSHPiK V. Calvert (1879), 27 W. 11. 301. 

Annotation : — Mentd. lie Whitting, Ex p. Hall (1879), 10 

C h. 1). 615. 

6\ On Undertakhig io pay Duty. 

2490. Court will accept undertaking — By party.] 

— -Wliere a letter, written by pltf. to deft., con- 
taining terms of agreement, is called for by liim 
at the trial, <te produced on notice by deft., it is 
in the custody of the ct., & if it appears not to be 
stamped, the judge will permit j)ltf. to send a 
[)erson with it to the stamp-olhce, accompanied by 
an officer of the ct.-““CLp]MENTS v. May (1830), 
7 C. & P. 078, N. P. 

2491. By party’s solicitor.]-- Jen ninos 

V. Christopher (1855), cited in [1900] 1 Ch. 
p. 478 ; 09 L. J. Ch. p. 218 ; 82 L. T. p. 24 ; 48 

W. K. p. 402 ; 10 T. L. K. p. 102. 

Annotation: — Consd. lie Coolgardio Goltlhelds, lie Cannon, 

8on & Morton, 1 1 90U] 1 Ch. 475. 

2492. .] -The ct. accepts the under- 

takings of soli’s, to pay sums of money <Sc apply 
them to particular purposes as for instance to 
pay the iienalty for not stami:)ing an agreement 
& various otlier acts. If it afterwards came to my 
knowledge that tlie act, without the performance 
of wliich the case could not have been proiierly 
heard, liad not been performed or that the money 
had not been iiaid, 1 should compel tlie solr. to 
make good liis undertaking or assertion in the 
faith of which the ct. had act(;d (Uomilly, M.K.). — 
He Ward (1832), 31 Beav. 1 ; 51 E. K. 1037. 
Annotations Consd. lie Coolgardio Coldliolds, lie Cannon 

& Morton, (I'JOOJ 1 Ch. 475, Mentd. lie Hangar’s Trusts 

(1889), 41 Ch. H, 178 ; Marsh r. .Joseph, [1897] 1 Ch. 213. 

2493. Failure to fulfil undertaking— Effect of.] — 

Re Ward, No. 2492, ante. 

2494. .J — On motions which were 

acceded to by the ct. an undertaking was given at 
the bar by counsel for resps., a co., on the 
instructions of their solrs., that unstamped 
documents tendered in evidence on behalf of 
resx)s. should be duly stamped, which undertaking 
was not fuhillod. The ct. directed the order made 
on the motions to be di’awn up without entering 
the unstamped documents, &. made a four-day 
order on the soli’s, to produce the documents io the 
registrar duly stamped . — Re Coolgardie Gold- 
fields, Ltd., Rc Cannon, 8on Morten, [1900] 

1 Cli. 475 ; sid) nom. Rc Coolgardie Goldfields, 
JCx J). Fleming, 09 L. J. Ch. 215 ; 82 L. T. 23 ; 
48 \V. R. 401 ; .mb yiom. Re C’oolgardie Gold- 
FIEI.DS, Ex p. Hamilton & Fleming, 10 T. L. R. 
101 ; 44 Sol. Jo. 230. 

D. To Refresh Memory of WUnc&s. 

2495. Admissible— Acknowledgment of accounts.] 

— Where pltf. entered an account in writing of 
goods & cash furnisluHl to deft, from time to time, 


each page of whicli was authenticated by tleft.’s 
acknowledgment in writing of the receipt of the 
contents ; though such acknowledgment in writing 
cannot be given in evidence per .'#c, in respect to 
the cash items amounting to above 40s. in each 
page, for want of a receipt stamp, yet it is com- 
petent to pltf. to prove that upon calling over eacli 
article to deft, he admitted that ho had received 
the same ; & the witness may refresh his memory 
by referring to the account. — Jacob v. Lindsay 
(1801), 1 East, 460 ; 102 E. R. 178. 

Annotations: — Refd. Milieu v. Dent (J8't7), 10 Q. B. 816. 

Mentd. Wellard v. Moss (1823), 1 Bing. 131. 

2496. Receipt.] — Where a receipt for 

money has been given on unstami)ed pap<n', it 
may be used by a witness who saw it given, to 
refresh his memory. — Rambert r. Cohen (1802), 
4 Esp. 213, N. P. 

Aniwtalion . - Refd. Hill r. Barry (1812), 7 .Tur. 10. 

2497. — Read over to blind witness.] - 

An accountable receipt for money given by tJie 
agent of one who receives money from different 
customers for the purpose of investing annuities, 
etc., reciuires a stamp. Sucli agent liaving become 
blind, the receipt, altliougli unstainped, may bo 
read over to him in ct. for tiie purpos(‘ of refreshing 
his memory. — CA’rr v. Howard (1820), 3 Stark. 
3, N. J>. 

Annotation : — Mentd, Clarko t*. Chaplin (1817), 5 By. & Can. 

(’as. 294. 

2498. — Intention of such user to be 

expressly stated.] — If an unstamped I’eceipt is 
intended io bo used for the purposci of rofre^shing 
the memory of a witness, that intention shf)ul(l 
be expressly stated, otherwise a new trial will not 
be gi’anted on the ground of its rejection. — 
SoRDEN V. COWTON (1839), 3 Jur. 1027. 

2499. .J - Hiscox V. Batcukllor 

(1807), 15 L. T. 543. 

Annotation : — Mentd. Croon v. Wright (1876), 1 C. 1*. H. 591. 

Promissory note .] — See Bills of Plx- 

CHANGE, Vol. VI., p. 513, No. 3284. 

2500. — — Printed prospectus — Containing 
terms of employment.] — Pltf. having signified by 
a printed prospectus tlio terms on wliich lie is 
ready to engage io perform particular services, 
may in an action against one who has employed him 
tu nnider those siirvices under a parol agreennont, 
read the jirinted prospectus to sliow what the 
terms were, although it is not stamped. — Edgar 
V. Blick (181(1), 1 Stark. 404, N. P. 

Annotations : — Distd Bowon v. Fox (1828), 2 Man. A: 

lly. K. B. 167. Refd. Clay v. Oroftn (1851), 1 7 L. T. O. S. 

Carlill r. Carbolic JSiiiokc Ball Co., [1892J 2 Q. B. 

484. 

2501. -- — Copy of deed — Not produced after 

notice.] — -Where on the non-production of a deed 
after notice Id iiroduce, the opposite party calls a 
witness who proves a copy compared by liim with 
the original deed, such copy may be read witliout 
being stamped ; for it is only used, in point of law, 
to refresh the witness’s memory as to the content/S 
of the deed. — Braythwayte v. Hitcjiicock (1812), 
10 M. & W. 494 ; 152 E. R. 505 ; sub nom. Braitii- 
WAiTB t’. Hitchcock, 2 Dowl. N. S. 411 ; 12 

L. J. Ex. 38 ; 0 Jur. 970. 

Annotations -Refd. Slowo V. Quernor (1870), L. Jl. 5 Ex>*h. 

155. Mentd. Coatsworth v. JohiiHon (1885), CaJ>. & El. 

543. 

E, To Trove Collate rat Matters. 

(a) In General. 

See Stamp Act, 1891 (c. 38), s. II. 

2502. Whether admissible.] - If (lie terms of a 
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Sect. 10.— Stamps: S-ubsect. i, E. {a), (b) & jc).] 

contract are reduced into writing, the paper must 
be stamped in order to be read in evidence though 
collaterally. — Heaenb v, James (1788), 2 Bro. 
C. 0. 309 ; 29 E. K. 109. 

2603. .] — Whitwell v, Dimsdale, No. 2525, 

post 

2604. .] - An unstamped instrument was 

admitted as evidence for a collateral purpose. — 
Blair v. Bromley (1847), as reported in 11 Jur. 
017, L. C. 


Annotutiona : — Mentd. Ingram v. Thorp (1848), 7 Hare, 67 ; 
WilHon V. Shoit (1848h 0 Haro, 366 ; Coomor v. Bromley 
(1862), 6 Do (J. &, Sm. 632 ; Bishop v. Jersey (1854), 2 
Drew. 143 ; Imperial Gas Light & Coke Co. v. London Gas 
Light Co. (1854), 10 Ex(?h. 31) ; Hunter v. Gibbons (1856), 
1 H. & N. 450 ; Bourdillon v. Roche (1858), 27 L. J. Ch. 
681 ; Essell v. Hayward (1860), 24 J. P. 819 ; Slim r. 

^ 347 ; Kugiir v. Barnes & Bridges 

(1862), 7 h. V. 408 ; lie Cameron’s Coalbrook, Vyx p. 

^ Rep. 50; Allianc-o Bank v. Tucker 
(1807), 17 L. T. 13; Sawytjr v. Goodwin (1867), 36 
L. J. Ch. 578 ; St. Aubyn v. Smart (1868), 3 Ch. App. 
646 ; llumKhiro v. Bolton (1869), L. II, 8 Eq. 294 ; 
Humor V. Gre^gory (1874), L. R. 18 Eq. 621; Keel. 
C^mrs. for England v. N. E. Ry. (1877), 4 Ch. D. 845 ; 
Phosphate Sewage Co. v, Hartmont (1877), 5 Ch. 1). 394 ; 

T»i J Q. B. 1). 60 ; lie Mutual Aid Permanent Benefit 
Bldg. Soo.. Kx ji. James (1883), 49 L. T. 530 ; Hughes v. 

(1886), 65 L. J. Ch. 481 ; Moore v. Knight (1890), 
60 L. J. Ch. 271 ; Moore v. Knight, [18911 1 Ch. 547 ; 
1 borne r. Heard, [1894] I Ch. 599 ; lietjemann v, Botjo- 
mann (1896), 73 L. 'J\ 2 ; Mara v. Browne, [1895] 2 Ch. 
69; Whitwam v. Watkin (1898), 78 I;. T. 188; Jte 
jo^witaine, Eountalue v. Amherst (1909), 78 L. J. Ch. 


2505. .] -Matheson V , Boss, No. 2477, 

ante. 


2506. .] — Fengl V. Fengl, No. 2183, ante. 

2507. Unstamped promissory note — To prove 
bribery.] A note given by a voter who has been 
bribed, for payment of the sum given to him, in 
order to seciut^ Ids vote, in an act of debt for the 
bribery, may be given in evidence, though not 
stamped, to prove the fact of bribery. — Dover v, 
Maestaer (1803), 5 Esp. 92, N. J*. ; subsequent 
proceedings (1804), 4 East, 435. 

yln/mfafmm^ ;~-pi8td. R. v. Custlo Morton (1820), 3 B. & Aid. 

e88. Reid. Strother v. Barr (1828), 6 Bing. 136. 

2508. Notice of dissolution of partnership — To 
prove notice of dissolution.]— A written notice of 
tJio dissolution of a partnership reedting the 
dissolution. & signed by the parties for its iust^rtion 
m the gazette, inay bo read in evidence to jjrove 
notice of the dissolution, although it has not been 
stamped. Jenkins v. Blizard (1816), 1 Stark. 
418, N. P. 


2509. Unstamped cheque — To prove fraud — 
Admissible against defendant not party to fraud — 
Sale of goods.] — The same evidence is admissible 
in a civil action tD prove a fraud, committed by a 
third party, as if he liimsolf were indicted, with the 
exception of his admissions subsequent to the 
transaction. Therefore, in an action for money 
Jiad received, where it was necessary for pitf. to 
prove that his prop(U'ty had been obtained fraudu- 
lently by moans of a cheque given by a third 
party ; I/eld : the cheque, though unstamped, 
woa admissible in evidence against deft., who was 
n o part y to the fraud. — Kbablb v. Payne (1838), 


8 Ad. & El. 555 ; 3 Nev. & P. K. B. 531 ; 1 Will. 
Woll. & H. 383 ; 7 L. J. Q. B. 218 ; 3 Jur. 40 ; 
112 E. R. 948. 

Annotation: — ^Mentd. Arbouin v, Anderson (1841), 1 Q. B. 
498. 

2510. Unstamped guarantee — As to delivery up 

of guarantee.] — The declaration stated, that in 
consideration that pltfs, gave up to deft, a certain 
guarantee then held by pltfs., deft, undertook to 
see certain bills paid at maturity. Pleas, non 
assumpsit & that pltfs. did not give up the 
guarantee. At the trial, it was proved, that the 
guarantee had been given up to deft., & destroyed 
by him, & also that it had never been stamped. 
The judge allowed a copy to be given in evidence. 
Upon a motion for a new trial, for the reception 
of this evidence : — Held : the paper was admissible 
without a stamp. — Haigh v. Brooks (1840), 10 
Ad. & El. 309 ; 3 Per. & Dav. 452 ; 9 L. J. Q. B. 
194 ; 113 E. B. 119 ; affd, on other grounds 

sub nom. Brooks v. Haigh, 10 Ad. & El. 323, 
Ex. Ch. 

A nnoiations ; -Reid. R . r . Wat ts ( 1 8 5 3 ) . 1 8 J . P . 8 7 . Mentd. 
AUnutt V. Ashondcr (1848), 6 Man. & G. 392 ; Mcinortz- 
hagen v. Davis (1844), 1 Coll. 335 ; Chapman r. Sutton 
(1846), 2 C. B. 634 : Goldshode v. Swan (1847). 1 Exch. 
154 ; Kearns v. Durell (1848), 6 C. B. 696 ; Curlewls v. 
Clark (1849), 3 Exch. 375 ; Edwards v. Jevons (1849), 8 
C. B. 436 ; Steele v. Hoe (1849), 14 6. B. 431 ; Bain- 
brldgo V, Wade (1850), 16 Q. B. 89 ; Bell v. Welch (1850), 
9 C. B. 154 ; Colbourn v. Dawson (1851), 10 0. B. 765 ; 
Southall v. Rigg (1851), 11 C. B. 481 ; Money v. Jordan 
(1852), 2 Do G. M. & Q. 318 ; Broom v. Batchelor (1856), 
1 H. & N. 255 ; Mather r. Maidstone (1856), 27 L. T. O. S. 
261 ; Hall v. Condor (1867), 2 C. B. N. S. 22 ; Choale v. 
Konwaid (1858), 3 De G. & J. 27 ; Hart v. mien (1858), 
4 C. B. N. S. 371 ; WesUako v. Adams (1858), 5 C. B. N. S. 
248 ; Way v, Hearn (1862), 13 C. B. N. S. 292. 

2511. Unstamped letter — To prove notice of 
allotment of shares.] — S. applied for fifty shares in 
a CO., which were allotted, tSc; notice of allotment 
sent to him by letter on Oct. 15, 1874, This 
allotment letter was unstamped. On Oct. 19, 
Sc Nov. 14, S. wrote to the co., declining to iiay 
calls till certain information as to the position of 
the co. was alloided him. On Doc. 2 a duplicate 
letter of allotment duly stamped was sent by the 
co. to S. On Dec. 15, S. wrote to the co. that it 
was liis intention to withdraw his application for 
shares, & lie returned the allotment letters, with 
a request for the return of his deposit. On 
Dec. 22, S. was informed by the secretary tliat 
his name was entered on the register for liity 
shares. From that date till Oct. 1875, several 
letters were sent by S. to the co., by which he 
repeated his refusal to take up tiie shares. Sc asked 
for a cancellation of the allotment, Sc a return of 
tlie deposit. The co., however, did not cancel the 
allotment, nor return the deposit, Sc S.’s name 
remained on the register at the date of the winding- 
up order in Oct. 1875. Upon an application by 
S. that his name might be removed from the list 
of contributories : — Held : the first allotment 
IctUu*, though unstamped, was receivable as 
evidence that S. had received notice of the allot- 
ment, Sc at any rate, the defect, if any, was cured 
by the second stamped letter . — Re Whitley, Ltd., 
Steel’s Case (1879), 49 L. J, Oh. 170 ; 42 L. T, 
U;28W. R. 241. 


sought to be given lu evidoaco on the 
ground tiiat it was lor a collateral 
purpose ; — Held : as the case of the 
partly seeking its admission la evidence 
could not have been made out without 
such instrument, the judge properly 
refused to receive it in ovldenee. — 
Markusv V. Majssev (1831), 4 Ir. L. 
lloo. 1st 8or. 285. "IR. 


2502 il. - — ^- . 1 — Action for reduction 
of the assignation of a lease on the 
grounds of aeath bed, & of the grauter 
being incapable of knowing the con- 


tents of the deed : — Held : a document 
produced to prove collateral facts 
received, though not stamped. — 
Kiiskine V. Ekskine (1819), 2 Murr. 
181.— SCOT. 

2502 iii. .] — A notarial instru- 
ment of iutimatiou of an assignation of 
subrents was extended on paper 
inadequately stamped. He after several 
years a new Instrument was extended 
on paper properly stamped : — Held : 
both wore admissible, the first being a 
memorandum which supplied such 


materials to the notary as enabled him 
to extend the second, & the second being 
duly stamped. — B alfour v. Lyi.k 
(1832), 10 Sh. iCt. of Seas.) 853.— SCOT. 

2602 iv. .] — A writ which might 

have required a stamp before it could be 
founded on in ct. for its full enforce- 
ment 08 a deed, might nevertheless 
l>e used as an adminicle of evidence, 
to a collateral effect, without being 
stamped. — Mackenzie v. Crawford 
(1839), 1 Dual. (Ct. of Sess.) 1091 ; 14 
Fac. CoU. 1106.— SCOT. 
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Bills ol exchange & promissory notes .] — See 

PP- 510-612, Nos. 

?!S* 3^ sale.]— Sec Biixs of Saxe, Vol. VII., 
p. 104, No. 024. 


(6) Unalampcd Receipts. 

^512. Not put In as receipt.] — A paper in the 
form of a receipt, if it is not given in evidence as a 
receipt does not require a stamp. — BnooKKS v. 
Davies (1825), 2 C. & P. 18(3, N. 1\ 

muen V. Dent (1847), 2 New Pmet- 
^s. 368. Apprvd. Mathoson v. Robs (1849), 2 H. L. Cas- 


2513. To prove sale of goods.]— A bill of parcels 
delivered by pltf. having at the foot of it a receipt 
written at the same time with the bill is neverthe- 
less admissible without a receipt stamp for the 
pimpose of proving that the goods mentioned were 
^Id to a third person & not to deft. — Miixen v. 
JtoNT (1847), 10 Q. B. 84(5 ; 2 New Pract. Cas. 
368 ; 16 L. J. Q. B. 374 ; 0 L. T. O. S. 495 ; 11 
Jur. 818 ; 116 E. K. 321. 

2514. To prove tenancy.] — M atheson v . Boss, 
No. 2477, ante. 


2515. As evidence of contract — Agreement to 
purchase.]— Upon the trial of an issue, whether 
A. had agreed with B., for the purchase of certain 
leasehold premises, a receipt for the purchase- 
money by B., not properly stamped, was received 
m evidence to prove the agreement to purchase. 
On motion for a new trial : — Held : proof of the 
payment of the purchase-money was not a collateral 
matter, but went directly to the matter in issue ; 
<fc consequently, the receipt, not being duly 
stamped, was improperly admitted as evidence to 
prove the agreement to purchase. — Evans v, 
Phothkro (1850), 2 Mac. G. 319 ; 20 b. J. Gin 
448 ; 15 Jur. 113 ; 42 E. B. 123, L. G. ; subsegue 7 ii 
VroccedingH (1852), 1 De G. M. G. 572, L. 0. 


Afiiuttatwm ll. v. Overtou (1854), Dears. C, C- 

Mentd. Klborough v. Ayrtin (1870), h. 11. 10 Eq. 

307 ; He Simpson, Kxv. Morgan (1870), 2 Oh. 1). 72. 

2516. .] — A document containing all the 

requisites to make it a valid contract, A x>m’porting 
^ be a receipt, though by reason of its being 
insulTiciently stamped inadmissible as such, may 
be received as evidence of tlie contract. — Evans 
V. Protiip:ro (1852), 1 De U. M. A G. 572 ; 21 
L. J. Ch. 772 ; 19 L. T. O. 8. 117 ; 42 E. B. 674, 
L. G. ; previous j)rocccdings (1850), 2 Mac. A G. 
319, L. G. 


Annpiahi^ Walker v. AtkiiiHon (1850), 1 E. & E 

46o. DlStd. Pannitcr v. Parmitor (1861 ), 3 Do (i. E. & J 
46^ Aebllng r. Boon, [1801 J 1 Ch. 508. Refd. Diplocli 
V. Hammond (1854), 5 Do O. ]M. & G. 320 ; He Walden 
Ex p. OdeU (1878), 10 Ch. D. 70. Mentd. Elborough r! 
Ayroa (1870), L. H. 10 Kii. 307 ; JCc SirripHon, lix p, 
Morgan (1870), 2 Ch. D. 72 ; Whiting to l.oonies (18811 
I • CUt X). 10. 


I 


(c) U nslamped Agreements, 

2617. To prove acknowledgment.] — A stamp is 
only necessary where a paper is used as evidence 
of an agreement directly, A not where it is used 
incidentally ; so the paper is evidence of an, 
acknowledgment contained in it, though not 
stamped. — W heldon v, Matthews (1815), 2 
Chit. 399. 

2518. To determine admissibility of parol evi- 
dence.] — Where a pauper hired a house under 
an unstamped written agreement : — Held : the 
sessions might look at it to see whether it related 
to the premises in question, in order to determine 
upon the admissibility of parol evidence on the 
same subject, with a view to raise the presumption 
of a contract which would confer a settlement. — 
B. V, Bathwick (Inhabitants) (1824), 4 Dow. A 
By. K. B. 335 ; 2 Dow. A By. M. G. 331. 

2519. To determine variation — In former 
stamped agreement.] — Where a party declared 
upon two written agreements, by the second of 
which variations wore made in the first, A there 
were also counts upon each separately ; A it 
appeared, when the instruments were produced in 
evidence by pltf. that the first only was stamped 
Held : the second could not be read in evidence to 
support pltf .’s case, but might be looked at in order 
to ascertain whether the first was altered by it. — 
Bkbd V. Deere (1827), 7 B. A C. 261 ; 108 E. B. 
720. 

Annotations .‘—Distd. Swcoting r. Halso (1829), 9 B. & 0. 
365. Consd. P'ieldcr r. Ray (1829), 6 Bing. 332 ; Maguay 
r. Knight (1840), 1 Man. it G. 914. Apia. AthcjrsUtno v. 
Bostock (1841), 2 Scott, N. 11. 637, Retd. Jones v. .)ono« 
(1833), 1 Or. & M. 721 ; Crowthor v. Solomons (1818), 
6 O. B. 758. 

2520. To prove usury.] — An unstamped agree- 
ment is admissible in evidence between tlie pai’ties 
to it for the purpose of proving usury. Nash v, 
Duncomb a Griffin (1831), 1 Mood. A B. 104, 

N.P. 

2521. To prove illegal purpose.] —A petition 
having been presented to tlio lloiisc! of Goinmons 
agaiiLst the return of a member, on tlie ground of 
bribery, petitioner entered into an agreement, in 
consideration of a sum of money, A upon ot-lier 
tenns, to i:>roceed no further with the petition : — 
Held: the written agreement was admissible in 
cvid(mce, for the x)uri)ose of insisting on tiie 
illegality of the transaction, in answer to an action 
for the sum so agreed to bo paid, without its 
being stamped. -Goppock v. Bower (1838), 4 
M. A W. 36l ; 1 Horn A 11. 310 ; 8 L. J. Ex. 9 ; 

2 J. B. 695 ; 2 Jur. 923 ; 150 E. B. 1168. 

Annotations : — Distd. WllllamH v. Gerry (1812), 10 M. tk. VV. 

296. Apld. R. V. Stewart (1845), 1 tlex, C. C. 174; 
Holmes v, Wixsinith (1852), 7 Pixch. 802; Eoiinford v, 
Walton (1868), 16 W. R. 363. Refd. Gale u. Williamson 
(1841), 8 M. & W. 405 ; Smart u. Nokos (1841), 7 Scott, 
N. R. 780 ; Ronrke v. Mealy (1879), 11 L. T. 168. 

2522. To explain former stamped agreement.] — 


part IV. SECT. 10, SUB-SECT. 4. - 
E. (b). 

^ 2512 i. Not put in as receipt .] — 
Though an unstamped acknowledg- 
ment cannot be “ acted upon " as an 
acknowledgment of a particular sum 
being due, still it may be used for the 
collateral purpose of showing an 
^knowlcdgmeiit of an existing liability 
m respect of goods sold. — Eatbchand 
Hahchand V, Kihan (1893), 1. L. R. 
18 Bom. 014.- IND. 


251211. .] — An unstamped receipt 

used to prove a matter collateral to 
proof of payment of the money 
mentioned in it, is admissible. — Ross 
r. Matheson k Sox (1849), 6 Bell, 
Sc. App. 374 ; 21 Sc. Jur. 373.— -SCOT. 

2512 iii. .1 — -An unstamped re- 

ceipt was inadmisslblein evidence, even 


to prove the handwriting of tlie party 
alleged f.o have signed It. — C oucek v. 
Yodno (1849), 12 Dunl. (Gt. of Sens.) 
190 ; 22 So. Jur. 207. SCOT. 

2512 iv. .] — D.&G., entered into 

a contract with a council for the 
construction of water works. The con- 
tract was joint. TJio Instalments of 
the contruAit price were paid by the 
council to G., who granted stamped 
receipts therefor, & jiaid over to D. his 
share of each iustalinent. Neither D. 
nor G. kept any account of the dJ vision 
of the InstalmentH, but on the back of 
a copy of the spocillcation for the con- 
tract there were wTltings in the follow- 
ing form : Received to account the 

sum of ” an amount specified & always 
over ^-2 with a date & signature “ D." 
or “ G.’' as the case may be. These 


indorsemeutH wenj not stauiiicd. In 
an action by D. against G. for payment 
of a balan<!u alleged to bo duo to D. & 
in the hands of 0.:-Aleld: the 
indorsements above dcscrilx^il were not 
receipts within Stamp Aet, 1 891 , s. Hi 1 , 
& thoretoro the indorsements signed 
“ D.” A althougJi not stamped wore 
admissible as evidence to instruct the 
receipt by D. of sums whic h the council 
had paid on his accoimt to G. — Dav 
V. Glaistek (1900). 2 E. ((Jt. of Boss.; 
963 ; 37 Sc. L. U. 736 ; 8 S. L. T. 55.— 
SOOT. 

PART IV. SECT. 10, SUB-SECT. 4.— 
E. (c). 

1. To prove contract.] — Jeffkiubb 
r. Evans (1849), 13 I. L. R. 64 ; 1 

Ir. Jur. 151. — In. 
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Evidence. 


10. — Sia mpH : Siil)-scct. 4, h\ (c), F.,(J d: H.] 

Deft, liired certaia apaitmcnts of pltf. upon the 
terms contained in the following memorandum : 
“ I hereby agree, according to our conversation 
of last evening, to pay you for the occupation of 
your first floor, furnished, from Monday, Mar. 4, 
1839, to Sept. 4, 18.39, the sum of £52 105. : I 
also agree either to occupy the said rooms from 
Bept. 4, to Dec. 4, furnished, on the same terms, 
viz., £20 5,s. for the throe months, or take them 
unfurnished at the rate of £84 'per annum,'' 

The above letter was produced by pltf., stamped 
with a 305. stamp. In order to explain, as ho 
contonded, that letter, deft, put in a second, 
which was not stamped ; — Held : inadmissible ; 
for, if treated as a sejiaratc independent agree- 
ment, it should have had a 30s. stami) ; &, if the 
terms of tlui agreement were to be collected from 
the two letters, a 355. stamp would be requisite on 
one of them. — A thehstone v. Bostock (1841), 
2 Man. G. 51 1 ; Drinkw^ater, 90 ; 2 Beott, N. It. 
037 ; 10 L. J. (J. P. 113 ; 5 J. P. 259 ; 133 E. R. 
850. 

2523. To prove tenancy — Agreement as to dis- 
tress.] — A memorandum, by which, in considera- 
tion that A. will withdraw a distress for a sum 
exceeding £20, which B. admits to be due from him 
as tenant to A., until a future day, B. declares, 
that in case of default it shall be lawful for A. 
to enter it distrain, & to i)ursuc all remedies for 
the recovery of tlie rent, as if no distress had been 
taken, is admissible in cviden(;e to i)rove the 
tenancy without an agreement stamp. — Hill 
Kaaim (1843), 5 Man. ^ G. 789 ; 0 Beott, N. II. 
571 ; 1 L. T. O. S. 109 ; 134 E. li. 779. 

2524. To prove admission contained In recital.] 
— In an action by the payee against the maker of 
a promissory noto for £185, in which deft, had 
pleaded that lie did not make the note, it w^as 
proxiosod, in addition to proof of deft.’s hand- 
writing of the signature of the note, to jiut in an 
unstamjjed agreement between the same iiarties, 
of the same date as the not<?, in wdiich it was recited, 
that the one had bought of the other the lease of 
a j)ul)lic house for £485, & liad given a note for 
that sum as a security for the juirchase-money, 
A by which it was agreed, that the vendor should 
hold the lease of the house till the juwchasc- 
money was jiaid : - Held : as the agreement was 
one that ought to have borne a stamp, it was not 
receivable in evidence, even for the purpose 
of xiroving the admission contained in th(i recital. 
— Keane v, Jane.s (1848), 2 Car. & Kir. 725, 
N. P. 

2525. To show fraud.] — An agreement not 
stamx>ed cannot be received as evidence for any 
Xmrx> 08 e whatever, not even to show that the party 
meant to commit a fraud by that agreement. 

WniTWELL V, Dimsdale (1792), Peake, 224, 
N. P. 

2626, ,] — A document, which x:)uri)orts to be 

an agreement, is valid upon the face of it, but 
which is tendered in evidence to show the transac- 
tion with which it is connected to be a fraud, is 
admissible, although unstamxied. — Holaies v. Six- 
smith (1852), 7 Exch. 802 ; 21 L. J. Ex. 312 ; 19 
L. T. O. S. 159 ; 1(5 Jur. (518. 

2527. .] — A memorandum stamx>ed as a 

i*eceii)t having been rejected, because requiring a 
stamp as an agreement, an agreement for the hire 
of goods of which the value was mentioned only 
by refei'ence to the receipt : — Held : not to I'equire 
a stamp, the value of the hire not appearing to 
exceed the amount of £20, & the rejected receipt 
allowed to be looked at, with reference to the real 


date of the transaction, k> in order to show' fraud. — 
Chittenden v. Day (1860), 2 F. & F. 77, N. P. 

2528. Matters relating to valuation — Tenancy 
agreement.] — An agreement wliich might amount 
to a lease, not stamped as such, is admissible as an 
admission by deft, on a matter collateral to the 
lease, & relating to a valuation, the subject of the 
suit. — Waijceu V, Atkinson (1859), 1 F. & F. 
465, N. P. 

2529. Matters relating to contract — Purchase of 
goods.] — A. brings an action against B. for the 
price of a gun ordered by the lattor. lie may read 
in evidence, for a collateral purpose, part of a 
letter written by B. to him, although the remainder 
of the letter contains directions for making the 
gun, & is not stamped as an agreement. — Foils YTii 
V, Jervis (181(5), 1 Stark, 437, N. P. 

Annotation; — Folld. Marson v. Short (1835), 2 Bing. N. C. 

118. 

2530. Terms of sale — Of company.] — An 

agreement in writing for the sale of its undertaking 
was entered into between a co. & a trustee for a 
' new co., but was not stami)ed. On an apx:)lication 

■ to restrain the agreement being carried out, the 
j ct. looked at a copy of the document, not as an 

■ agreement, but as a document, (widencing the 

; terms ux)on which the co. proposed to sell if not 
i restrained from so doing. — Mason v. Motor 
1 Traction Co., I^td., [1905] 1 Ch. 419 ; 74 L. J. (')h. 

I 273 ; 92 I.. T. 234 ; 21 T. L. R. 238 ; 12 Mans. 31. 

I AnnotationH : — IMeiitd. Fuller r. White Feather Tlewarcl, 
i 11906) J Ch. 823; Bingood v. IIenderB()ir.s Trausvaal 
i Estates, 11908] 1 Ch. 713. 


F, To Prove Act of Bankruptcy. 

2531. Unstamped deed of assignment — Whether 
admissible.] — In an action by assignees of a bki)t., 
for the x>rocceds of goods alleged to have been on 
the order & disposition of the bkxA., it appearing 
that the goods were assigned to deft., it was 
doubted whether the deed of assignment, not 
being stamped, was admissible in evidence for 
Xdtfs. as proving the act of bkey., & the x^oint 
being doubtful, a copy was admitted. — Reynolds 
r. Hall (1858), 1 F. & F. 18. 

2532. .] — An unstamped deed ol 

arrangement, althougli admissible in evidence to 
prove an act of bkpey., cannot, after it has ceased 
to bo available as an act of bkpey., bo put in 

; evidence without a stamp where the fact that the 
! deed is void for want of registration is relied ux^on 
! by the trustee in a subsequent bkpey. of the debtor 
I to establish a title to the proi)erty comprised in the 
I deed. — Re Shaw, Ex p. Official Receiver (1920), 

; 90 L. J. K. B. 204 ; [1920] B. & 0. R. 150. 

j further. Bankruptcy, Vol. 

I IV., p. 52, Nos. 431-436. 

G. Documents amounting only to Proposal. 

I 2533. General rule.] — This brings one to the 
: second question, whether the advertisement, 

I whicli is the only written or printed document 
i affecting the contract, requires to be stamped as 
! an agreement before it can be admitted in evidence. 

1 This depends upon the language of the- Stamp Act, 
j 1891 (c. 39), which requirt?s an agreement, or 
i any memorandum of an agreement under hand 
! only, w' hot her t he same be only (‘vidence of a 
i contract, or obligatory ux^on the x>arties from its 
; being a written instrument, to be duly stamped. 

; Whether a wTitton or printed document falls 
: within this requirement depends upon its character 
j at the time it w^as committed to writing, or print, 
1 & issued. No document requires an agreement 
I stamp unless it amounts to an agreement, or 
f a memorandum of an agreement. A mere pro- 
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posal or offer until accepted amounts to nothing 
(Hawkins, J.). — Cablili, v. Carbolio Smoke 
Bali, Co., [1892] 2 Q. B. 484 ; 61 L. J. Q. B. 696 ; 
.56 .T. P. 665 ; 8 T. L. R. 680 ; 36 Sol. Jo. 628 ; 
affd., [1893] 1 Q. B. 256, C. A. 

Annotations : — Mentd. Stoddart v. Saprar, Sagrar v. Stoddart 
(1895), 73 L. T. 215 ; World’s Tea Co. t\ Gardner, World’s 
Tea Co. V. Gardner (1895), 59 J. P. 358 ; K. v. Riley, 
1 1896] 1 Q. B. 309 ; lie Consoit Doop Level Gold Mines, 
JKx p. Stark, [1897] 1 Ch. 575 ; Stollory v. Maskelyno 
(1898), 15 T. L. R. 79 ; Johnston v, Boyes, [18991*2 Ch. 



2534. Admissible — Order for goods.] — In an 

action for delivering goods made by deft, for 
pltf. in pursuance of an order a memorandum in 
writing ordering the goods, but not proving the 
contract between the parties may be read in 
evidence without a stamp. — Ingram v. Lea (1810), 
2 Camp. 621, N. P. 

2535. Estimate for work.] — In an action 

for work & labour, a proposal on the part of deft., 
which was not finally acceded to, containing an 
estimate for the amount of the work, may bo 
read in evidence by deft., although it be not 
stamped. — Penniford v. Hamilton (1819), 2 
Stark, 476. 

Annotation : — Apld. Parker v. Dubois (1836), Tyr. & Gr. 
243. 


2536. Proposal as to a tenancy.] — 'Where 

a witness deposed that the settled draft of a lease 
was the final agreement between the parties, for 
one of whom he acted as agent : — I/elcl : an 
unstamped memorandum, written afterwards by 
himself but not signed by anybody, was admissible 
in evidence as a mere proposal, to show that the 
settled draft was not the final agreement between 
the parties. — Hawkins v, Warre (1825), 8 

H. & C. 090 ; 5 Dow & Ry. K. B. 512 ; 107 
E. K. 889. 

Annotation : — Consd. Matlic.yoii v, Rohs (1849), 2 H. L. Cas. 

286 . 

2537. .] — In order to establish a 

derivative settlement by renting a tenement, an 
unstamped document was tendered in evidence. 
It was in form a jiroposal by A. to become tenant 
of B. on certain terms. A. occupied as tenant 
from the time of the proposal ; & B. afterwards 
wrote to his agent a formal acc(jptance of the 
terms proposed by A. : but that acceptance was 
never communicated to A, : — Held : the document 
was admissible without a stamp. — R. r. 8t. 
.Tames’, Westminster (1852), 18 L. T. O. S. 222 ; 
10 .T. P. 745. 

2538. - Engagement of actor.] — A., the 

manager of a theatre, by lett(*r, proposes to B., an 
actor, an engagement at £2 per week, determinable 
by a month’s notice. B. performs under this 
proposal. Notice is given by letter to B. to 
determine the employment, unless B. will consent 
to a reduction of salary. In a tliird letter, A. 
wi’ites, “ I have received your letter, &> upon 
reconsideration, will give you the same terms, £2 
for the summer season ” ; the first & 

third letters contained merely proposals, & as 


no agreement was constituted between the parties 
until those proposals had been expressly accepted, 
or tacitly acquiesced in, by B., the correspondence 
was admissible in evidence witliout an agreement 
stamp. — JruDsrETii r. Yarnold (1850), 9 C. B. 
025 ; 19 L. .T. C. P. 321 ; 15 L. T. O. S. 227 ; 14 
Jur. 578 ; 137 E. R. 1030. 

Annotations : — Distd. Hoffarty & Clark v. Milno & Smith 

(1854), 18 Jur. 496. Reid. Smith v. Noalo (1857), 2 

C. B. N. S. 67 ; Carlill v. Carbolic Smoko Ball Co. (1892), 

67 L. T. 837. 

//. Documents fulfilling Two Objects, 

2539. Stamp not required for one object — 
Document only provable as a whole — Inadmissible.] 

— ^An unstamped draft drawn on “A. B. brick- 
layer ” is not wdthin the exception of 23 Goo. 3, 
c. 49, s. 4, in favour of drafts drawn on persons 
acting as bankers within t^en miles of the place 
where the draft is drawn. If at the bottom of such 
a draft there be an acknowledgment of the drawee 
that a third person paid for him, that acknow- 
ledgment cannot be received in evidence. — 
Castleman V. Ray (1801), 2 Bos. & P. 383 ; 120 
E. R. 1340. 

2540. Stamp requisite but not affixed for 

other object — Admissible to prove non-dubltable 
object only — Receipt & agreed statement of 
accounts.] — Matiieson v. Ross, No. 2477, ante. 

2541. Assent of creditor & 

power of attorney.] —The assent of creditors to 
a deed under Bkpey. Act, 1801 (c, 134), s. 192, 
may be given before the deed is executed or oven 
prepared ; all that is necessary is that the deed 
when drawn up should substantially corrcspi^ntl 
with the terms of the deed specified in the assent. 

The assent is not rendered invalid by the mere 
fact that the document containing it also jiro- 
fesses to empower a third person to execute tlio 
deed for the creditor, & is not stamped as a powiM* 
of attorney. — Ruin’Y v, Bentuall (1807), L. R. 2 
0. P. 488 ; 30 L. J. C. P. 194 ; 10 L. T. 287 ; 15 
' W. R. 744. 

Annoiaiions Hornfall v. Swiin Bank Sc Brick 

Works Co. (1868), 16 W. R. 934 ; Whiling B) Loomos 

(1881), 17 Ch. D. 10. 

2542. Stamp required In respect of both objects 
— Afllrmed only in respect of one — Admissible as to 
such object only,] — If a receipt for money &; an 
agreement are written on tin? same pi(ic(i of ])aper, 
this is receivable in evidence as a rec(,‘ipt. if it has 
a receipt stamp, without an agn^nnent stanij). ■ 
Grey ik Smith (1808), 1 Gamp. 387, N. P. 
Annotation :—€onBa, MilU ii r. Dent (1817), JO Q. B. 816. 

2543. .) — A receipt indorsed on 

the back of a stamped deed may be separate A 
read in evidence, though it be part of an indorse- 
ment requiring another stamp. ()i:>y v. ( -ookney 
( 1835), 1 Mood. A R. 517. 

2544. Two agreements — Action 

brought on one not fulfilled.] — Upon an unstamped 
paper bearing two agreements between A. A B., 
A. procures one agreement stamp to be afllxed for 
the purpose of an action upon one of tlie agree- 
ments ; —7/eZd : Bufheient ti> render the paper 
admissible in evidence in such action, although 
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2536 i. Adrnissihle— Proposal as to a 
tenancy .] — A paper writing in the wordH 
following, viz., “ I propose for that 
part of the lands of M., lately in the 
possession of B., to pay £15 yearly, the 
gale days to be Mar. 25 & Sept. 29, to 
commence from Mar. 25, 1836,” & 
which was signed iiy D., was admissible 
in evidence, against D., although not 
stamped ; the document not being 
ver se an agretmient. — H artk u. 
Phibbs (1840), 1 Craw. A: D. 4 90.- IR. 


m. (^ffer to account.] — In 

assHinp^iit on the money counts, pltf. 
olTcred in evidence the following 
mernorandiirn : “ Received from O. 

£.38. for which 1 will account on 
demand ” \ ~ tlekl : such memorandum 
was admissible in evidence without a 
stamp, being merely an acknowledg- 
ment of a legal responsibility."* 
C!arky V . Eccleston (1831), Gruw. & 
1). Abr. C. 6 , 11.— IR. 

n. — — Document rtmtaininy several 
dishjui proposals.]- lu ejectment on 


the title, a document containing 
several distinct proposals, having 
but one stamp. Sc prodmjod by pltf. 
admitted In evidence. — H kadly (Lady) 
V. Waijsii (1841), 1 Leg. Rep. 288. - 
IR. 

PART IV. SECT. 10, SUB-SECT. 4. —H. 

2642 i. Stamp required in respect of 
both otfjerfH — Affirmed only in respect of 
one- Admissible as to such object only.] 
— 'I’oRTN r. Faurkij, (1850), 2 Ir. Jur. 

46. IR. 
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Evidence. 


Sect. 10. — Stumps: Suh-sect. 4, H., J. & K.; avh- 
sect. 5.J 

the other agreemeut had been acted upon. — 
Evans v. Pratt (1842), S Man. & G. 750; 1 
Dowl. N. 8. 505 ; 4 Scott, N. K. 378 ; 11 L. J. C. P. 
87 ; 0 Jur. 1.52 ; 133 E. B. 1344. 

Annoialions : — Hentd. Challand t'. Bray (1 842), 11 T.. .T. Q. B. 
204 ; licntinck r. CVinnop (1814), 5 Q. 13. fi03 ; Carr v, 
MartlnHOii (J8.0U), I li. & E. 4r>6 ; Coombs r. DfbbJo (1860), 
14 L. T. 41.0 ; iSatUer x\ Smith ( 1 809), L. U. 4 Q. 13. 214. 

J. In Criminal Proceedings. 

2545. General rule.] - If an agreeinont, or otht^r 
written iiiHtrument, bo cliarj^ed Uj be i)art of a 
fiaiid or oliior crime, it is immaterial whether it 
itj stamped or not.- - it. v. Fowle (1831), 4 C. & P. 
592, N. P. 

Annotations : - Consd. Williams v. Gerry (1842), 10 M. & W. 
290. Reid. Koablo r. Payno (1838), 8 Ad, & Kl. .'i.'i.'i ; 
Kinpr v. It. (]H4r)), 9 Jur. 833. Mentd. H. v. Kenrick 
(1843), o g. 13. 49 ; W'hlto v. It. (1876), 13 Cox, O. C. 318. 

2546. .] — A tdieque drawn under circum- 
stances wliich would render a stamp essential to 
its validity may ha givtm in evidence though 
imstaiiipful to prove th<i fact of its liaving been 
drawn by prisont r. P. r. SiT:\VAitT (1845), 1 Ct)X, 
CJ. C. 174. 

Annotations : — Mentd, K. v. Vrinco (1868). 38 L. J. M. C. 8; 
JC r. Middleton (1873), J.. it. 2 C. (;. K. 38 ; It. v. Ilreroton 
(1914), lOCr. App. Itop. 201. 

2547. ,]-- Fengl V. Fengl, No. 2183, ante. 

2548. To prove fraud — Memorandum — Endorsed 
on stamped insurance policy.] - Upon an indict- 
ment on 43 (ioo. 3, c. 58, s. 1, for feloniously 
burning a houst?, w iih intent to defraud the insurere, 
an nnstamped memorandum indorsed on a stamped 
policy (‘tTect(!vl by do(^d, is not admissible in evidence 
against prisoner. -K. v. (JinnsoN (1807), 1 Taunt. 
95; 2 JA'ach, 1007; 127 F. K. 707; sub nom. 
K, V. CiJCsoN, Iluss. A/ liy. 138. 

Annotation : Refd. Koablo r. Paj iio (1838), 8 Ad. & Kl. 555. 

2549. Warrant of attorney— Given by way 

of inducement.] — In the course of proving a con- 
spiiucy to d(draud, carried into elTect by prevailing 
upon tile prosecutor to accept bills, a warrant of 
attorney, given to him for the purjjose of inducing 
liiin to accej)!-, reciting the acceptanco, may be 
giv(‘n in evidence, t-liough unstamped. —K. v. 
rioMPEiiTZ (1840), 9 Q. B. 824 ; 10 Ij. J. C^. B. 
121 ; 8 L. T. O. S. 409 ; 11 J. P. 350 ; Jl Jur. 
204 ; 2 Cox, C. C. 145 ; 115 K. B. 1491. 

A antUations - Polld. II oliiioH V. Slxsmith (1852), 7 Exch. 
802. Apld. l’oii«ford r. Walton (1868), K, It. 3 C. 1*. 
167. BSentd. ^^ydseiff r. U. (1817), 11 Q. 13. 245 ; K. v. 
ABpinall (1876), 2 g. 13. i). 48; While v. It. (1876). 13 
Cox, C. C. 318. 

2560. To prove embezzlement — Admissibility of 
receipt.] — A clerk on receiving money on his 
master’s account, gives to the debtor a receipt on 
plain paix^r, a stamp being necessary. This 
receipt is not i?vidence against prisoner on an 
indictment for embezzling the money so received. 
— B. V. IlAiJ. (1821), as ix^ported in 3 Stark. 07. 
Annoiatums : — Dlfltd. It. r. Gompertz (1846), 9 Q. B. 824. 
Consd. MatheBOU v. lloas (1849), 2 H. L. Caa. 286. Mentd. 
He JonoB, Ex p. Jonoa (1833), 3 Doac. iic Uh. 525. 

2551. — — ““.J— O. was indicted for em- 

bezzlement & for the purpose of proving his 
identity as the person receiving certain moneys 
from S. Hi Co. for prosecutors, an entry in a book 
of S. <& Co. was read in evidence : — Held : the 
entry, as explahied by the evidence, amounted 
to a receipt, Hi even for the purpose of proving 
identity, the whole entry could not be read without 
a stamp. — B. v. Overton (1854), Dears. C. C. 308 ; 
23 L. J. M. C. 29 ; 18 J. P. 119 ; 18 Jur. 134 ; 2 
W. K. 228 ; 0 Cox, C. C. 277, C. 0. R. 

2552. To prove Identity — Admissibility of receipt.] 
— B. V. Overton, No. 2551, ante. 


To prove forgery — Bills of exchange .] — See 

Bills op Exchange, Vol. VI., p. 512, Nos. 
3274-3278. 


K. Duplicates and Copies. 

2553. Unstamped duplicate — Whether admissible 
— As secondary evidence of unstamped original.] — 

If there are two parts of a written agreement, both 
executed at the same time, but the one stamped, & 
the other unstamped, the unstamped part is 
receivable as secondary evidence of the contents 
of the stamped part. — ^Waller v, Horsfall 
(1808), 1 Camp. 501, N. P. 

Annotation Retd. Muim v. Uodbold (1825). 3 Bing. 292. 

2554. .] - Pltf. had lost his part 

of an agreenjent under seal after it had been duly 
stamped. At the trial of an action on the agree- 
ment, deft., upon notice, produced his part, 
unstainijed, & plif., the draft of tlie agreement : — 
Held : deft.’s part, unstamped, might be received 
in evidence. — Munn v. Godbold (1826), 3 Bing. 
292 ; 2 C. & P. 97 ; 11 Moore, C. P. 49 ; 4 L. J. 
O. S. C. P. 54 ; 130 E. B. 620. 

2555. — .] — (1) In an action on a 

I cliarterparty against the charterer, a coi^y of the 

charter signed by or on his behalf, though that 
coi)y is signed by the sliipowner, is a copy. Hi 
admissible unstamped, notwithstanding 6 & 0 
Viet. c. 79, if there is any evidence that the original 
was stamped. 

(2) It is for the objector to a coi:)y, tiven if a 
chai*terparty, on the ground that the original 
was not stamped, 1o make out that fact ; at all 
I events, very slight evidence to tfie contrary will 
! be sulticient to rebut the objection. Hi a memo- 
j rondum on the charter “ the bi*okers hold the 
I original stamped,” is sulficient. — Smith v. Maguire 
(1858), 1 F. & F. 199 ; subsequent proceedings^ 3 
H. & N. 554. 

2556. Stamped original also in evi- 

dence.] — If pltfs. put in one part of a written agree- 
ment which is signed, by deft, only, & is duly 
stamped, deft, may i^ut in the other part of the 
agreement which is signed by one of pltfs. for 
himself Hi the other exors., although that part of 
the agreement is not stamped. — Turner v. 
Hardky (1842), Car. & M. 449, N. P. ; jireiriom 
proceedings^ 9 M. He W. 770. 

Amiotation : — Refd. Wright r. Webb (1840). 7 L. T. O. 8. 

433 . 

2557. Stamped original procurable.] 

— In an action against an attorney for negligence 
respecting a reference of an action for breach of 
promise of marriage, brought by S. against the 
j i^resent pltf., in which he was attorney for the 
present pltf., it appeared that there were two parts 
I of the agreement to refer, one signed by S.’s 
! attorney, unstamped, which was in the ijossossion 
I of the present deft., the other signed by the present 
deft, as attorney for the present pltf.. Hi in the 
hands of S.’s attorney. The latter had been 
stamped within twenty one days after its execution, 
& the expense of the stamping, & part of the 
expense of the making of it, had been paid by the 
present pltf., the rest being taxed o^f- The part 
in the hands of the present deft, being called for 
& produced under a notice to produce, being 
imstamped, could not be read in evidence ; — Held : 
(1) the present pltf. was entitled to have the 
stamped part of the agreement produced by S.’s 
attorney, although S. had desired her attorney 
' not to produce it ; (2) S.’s attorney was not bound 
I to produce letters written to him by present deft., 
j as attorney for present pltf., he having stated 
I that he was desired by S, not to produce them ; 
’ (3) if letters written by S.’s attorney to present 
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deft, were not produced when called for under a 
notice to produce, S.’s attorney was bound to 
give secondary evidence of their contents, although 
desired by 8. not to do so. — Higqs v, Taylor 
(1843), 1 Car. & Kir. 85, N. P. 

2658. Admitted copy — Unstamped — Written 
proof of stamping of original. ]~Traviss v. Hak- 
QREAVE, No. 2605, post. 

Duplicates & copies as secondary evidence .] — Sec 
Sect. 5, sub-sect. 4 ; Sect. 0, ante. 

Presumptions as to stamping .] — See Sub-sect. 0, 
post. 


Sob-sect. 5. — Time for Stamping. 

2559. Date of stamp -Court will not take notice 
of.]— It is not a good objection to a guarantee that 
it was not stamped at the date of the bkpcy. 
The ct. does not look at th.e date of a stamp. - 
Re Sheppard, Kx p. Nicholson (1S4()), 10 L. ,J. 
Bey. 8 ; 4 Jur. 1066, Ct. of K. 

2660. When document may be stamped — After 
production.] -An original letter stamped, after 
production, to make it evidence.- -Ford v, 
Compton (1786), 2 Bro. C. C. 32 ; 29 E. H. 17, L. C, 

2561. Before action brought.] — Bowen 

V. Pitman (1799), 2 Esp. 728, N. 1». 

2562. - — During hearing.] — llcceipt for pur- 
chase-money allowed lo Ixi stami)ed as an agree- 
ment during the hearing. — Coles v. Tre(^othick 
(1804), 9 Ves. 234 ; 1 Smith, K. B. 233 ; 32 E. R. 
592, L. (\ 

Annotati<)7ts lAentd. Randall r. Krrlaj?ton (1805), 10 
Ven. 42H ; lilajifclt'ii v. liradbear (1800), 12 Vch. 400 ; 
Morpc V. Royal (1800), 12 Voh. 355 ; Rnckmoptcr v. 
Ham^p (1807), IM Vosi. 45(1 ; KiutnerHen i\ Hoolis (1809), 

2 'I’aiiuL 38 ; l^cacook v. EvaiiH, Evari« v. Raacock (1809), 
10 Ves. 512 ; Kemoys Proctor (1813), 3 Ves. B. 57 ; 
Oopls V. Middbdon (1817), 2 Madd. 410; Kenney v. 
Wexham (1822), 0 Madd. 355 ; Henderson v. Rariiewall 
(1827), 1 y. & J. 387 ; Gosbell v. Archer (1835), 2 Ad. & 
El. 500; Orahain v. Miwson (1839), 7 .Scott, 709 ; Jte 
Itobinson, PJx p. Holdsworth (1841), 1 Mont. D. & Do O. 
475 ; Carter r. Palmer (1842), 8 (!l. Fin. 057 ; Strick- 
land r. Turner (1852), 7 Exch. 208 ; Tottenbam v. Green 
(1803), 32 L. .1. Cli. 201 ; Coles v. Bristowo (1808), L. U. 

0 Eq. 149; Seal v. Claridge (1881), 7 Q, B. D. 510; i 
Idowrigbt V. Lambert (1885), 52 L. T. 040; Luddy’s ' 
Trustee v. Peard (1880), 33 Ch. D. 500 : I’otter t\ Peters 
(1895), 04 li. J. Ch. 357 : He Boles & British Land Co.’s 
Contract (1901), 71 L. J. Ch. 130. 

2563. — .] — Semhlc : if a document has 

been rejected as nut being evidence, a new trial will 
not be refused merely because it is not duly j 
stamped, especially if the point is doubtful, 
suiiposing it is iiossible to remove that objection by 
stamping it at the trial, under the C. L. 1*. Act, 
1854 (c. 125), s. 27, for the party might, at a second 
trial, elect so to remove the objection. — White- 
HOiTSE V. llEMMANT (1858), 27 L. J. Ex. 295 ; 
siih nom. Whitehouse v. Clement, 31 L. T. O. S. 
120 ; 6 W. K. 488. 

2564. After decree — Before delivery there- 

of.] — Bill founded on a letter not stamped. 
Decree made, but directed not to be delivered out 
until the letters stamped were produced tD the 
registrar. — Cuervetv. Jones (1822), 6 Madd. 267 ; 
56 E. R. 1093. 

2565. On application for rule nisi — 

Whether before or after application.] — Demise, in 
WTiting, of apartments for a period of three montlis 
certain, comes witliin 1 Geo. 4, c. 87. If such an 
instrument of demise requires either an agreement 
or lease stamp, within Stamp Act, 1815 (c. 184), 
it is not necessary that it should be stamped before 
the lule is granted under 1 Geo. 4, c. 87, it being 
time enough at any time before the trial of the 
ejectment. — D ok d, FRlUdPS v. Roe (1822), 5 


B. & Aid. 766 ; 1 Dow. &. Ry. K. B. 433 ; 106 
E. R. 1371. 

i 2566. .] — An agreement on 

j which an application is made by a landlord against 
‘ a tenant under 1 Geo. 4, c. 87, a. 1, must be stamped 
* at the time when the application is made. It Ls not 
enough to get it stamped in the interval between 
obtaining the rule showing cause. —Doe d. 
Caulfiei^d V. Roe (1836), 3 Bmg. N. C. 329 ; 2 
Hodg. 279 ; 0 L. J. C. P. 40 ; 132 E. R. 437. 

2567. After proceedings begun.] — A deed 

stamped after proceedings have begun is good 
ab initio. — Browne v. Savage (1859), 4 Drew. 635 ; 
5 Jur. N. S. 1020 : 7 W. R. 571 ; 62 E. K. 244. 
AntuiU/iions .‘— fUentd. Forward r. K<lKrin(<m (1860), 8 

W. R. 206; VVillos r. Gmuibill (No. 1) (1860), 29 Roav. 

376; Wilks V. Greonhill (No. 2) (1860), 29 Boav, 387 : 

Newman v. Newman (1885), 28 Gb. 1>. 674 ; Jjow v. 

Bouvorio, [1891J 3 (^h. 82; Lloyd’s Bank r. I’carsou, 

[1901] 1 Gb. 865 ; He Dallas, 11904J 2 Gb. 385. 

2568. Documents stamped after time — Admissi- 
bility — Assignment of indenture of apprenticeship.] 

Th(3 assignment of an indenture of apprentice- 
.ship Is not within S Anne, c. 9 ; <fc tliercfore, if it 
be produced properly stamped, although .stamped 
[ after the time limited by that statute for stamping 
i indentures of apprentic(3ship, it will be available^. - 
1 R. V. Ide (Inhabitants) (1831), 2 B. A Ad. 866 ; 

; 1 L. J. M. C. 9 ; 109 E. R. 1364. 

i 2569. — — Payment of penalty -Letters 

of administration.] - After 5 & (5 Viet. c. 45, t li(‘ 

: administrator of tlie author of a drarnatie piece 
first acted in 1843, by deed, dabqi Apr. 14, 1859, 
in consideration of £100 assigned to j)ltf., tlie copy- 
right & acting right in all dramatic pieces written 
by the author ; no entry of the assigmntmt t-o 
1 pltf. had been made in tlie registry book in pui’- 
i suance of sect. 22 of above Act. 3'h(i lettai's f)f 
administration woihj not stamped until Mar. 1863 ; 
— Held : deft, could not object to tlie admissibility 
of the letters of administration in evidence^ on tJie 
ground that iliey liad not been stainp(fd within 
six months after discovery of ilio mistake in 
omitting to ^ct them stamped, & the penalty liad 
not been paid, in pursuance of Stamp Act, 1815 
(c. 184), s. 43 . — Lacy v. Rhys (1864), 4 B. & S. 
873 ; 3 New Rep. 374 ; 33 L. J. Q. B. 157 ; 9 

L. T. 607 ; 10 Jur. N. S. 612 ; 122 E. R. 687 ; 
S7ib nom. JiACEY v. Rhys, 12 W. R. 309. 

AnnoUxtion . — Mentd. Marsh v. CoiiqucBt (1864), 1 7 G. B. N. H. 

418. 

2570. Marine reinsurance cover- 

ing note.]— A “covering note” or “ open cover ” 
by wliich underwriteivs undertake to reinsure 
marine risks to be afterwards declarc^d is not a 
policy of sea insurance within Stamp Act, J891 
(c. 39), & therefore cannot be stamped after 
execution & produced in evidence on payment of 
a penalty under sect. 95, sub-sect. 2, of that Act.- - 
Home Marine Insurance Co. v. Smith, [1898J 
2 Q. B. 351 ; 67 L. J. Q. B. 777 ; 78 L. T. 734 ; 
46 W. R. 661 ; 14 T. L. R. 459 ; 8 Asp. M. L. C. 
408 ; 3 Com. Cas. 201, C. A. 

Annotations: — Consd. GouforHikringrs Akt. (Skandinavla 

Kelnsuranoo Co. of Coponhajrou) v. Da Coata, 1191 IJ 1 

K. B. 137. Befd. Royal Exchange Asaco. Gorim. v. 

SJoforsakrlnga Akt. Vega, [19021 2 K. 13. 384 ; Glaagow 

Aasco. Corpn. v. Hyinondaon ( 1 911), 104 L. T. 254. Mentd. 

Empreas Asaco. Corpn. v. Bowrlng (1905), 11 Com. Caa. 

107. 

What documents may be stamped.] — See 

Revenue, 

Arbitration award.] — See Arbitration^ Vol. II., 
p. 632, No. 1683. 

Bills of exchange, promissory notes negotiable 
instruments.] — See Bills of Exchange, Vol. VI., 
pp. 607, .508, Nos. 3234-3241. 

Bonds.' — See Bonds, Vol. VII., p. 256, Nos. 
978, 979.^ 
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Sect, 10. — Stamps: Suh-acct. sub-sect, t 

7, A, d; B .j I 

SUB-RKCT. 6. “PrKSUMI*TION AS TO STAMPING 

A. jA>st or Destroyed Documents. ! 

2571. Presumed properly stamped— Presumption 
rebuttable.]— -The burden of proving an instrument 
to be unstamiiod lies, in the first instance, on the 
party who objects to its production on the ground | 
that it is unstamped. Where there is no evidence j 
on either side it will be presumed to have teen j 
stamped. But when once satisfactory evidence : 
lias been given tiial at a particular time the | 
instrument was unstamped, there is an end of any i 
presumption of law in favour of its having betn j 
stamped, the onus of proof is shifted, & the paity | 
who relies on the instrument must prove it to i 
have been duly stamped.— Marine Investment I 
CtD. V. IlAVisiDE (1872), L. K. 5 H. L 624 ; 42 

L. J. Ch. 173, H. L. 

2572. Though no record In stamp office — 

Indenture of apprenticeship.] — The ct. presumed 
that an indenture of apprenticeship executed 
ihii'ty years before, &; under which the apprentice 
had regularly served his time for seven years, 
when the indenture was given up to him, & proved 
to be lost, & when the parish in which he v as settled 
under such indenture had relieved him for the last 
twelve years, was properly stamped in proportion 
to the apprentice fee of £12 received by the 
master ; although the Deputy Register & Comp- i 
troll(?r of the Stamp Duties proved that it did not ! 
appear in the oflioe that any such indenture bad i 
been stamped or inrolled during that period. — I 
R. V, Long Buckby (Inhabitants) (1805), 7 | 
Last, 45 ; 3 Smith, K. B. 02 ; 103 E. R 18. | 

AnnoUitiona : — Refd. Hart v. Hart (1841), 1 Haio, 1; 

(T'owtlicr V. Solomons (1848), 6 O. H. 758; Merino 
investinent (’o. r. Havlsido (1872), L. It. 6 IJ. L. 024. 
Mentd. Doe d. Howson r. WuUjrton (1819), 3 B & Aid. 
IIU. 

2573 . Order for payment of money.] — 

Deft., being indebted to pltf. in £150, & being 
employed by T. to perform works for which he was 
receiving a percentage, w'roto an order to T. to 
pay pltf. £150 out of the first moneys due to deft. 
Afterwards, being indebted to B. in £997, he 
exocuU'd a deed reciting the above facts, assigning 
transferring to B. such sums as then were or ' 
should become dm* to him, deft., from T., in trust, j 
first U) pay i)ltf. in £150, secondly, to retain | 
the residue towards payment of the £997 ; with | 
covenants that he would not receive the luoncy, ; 
nor revoke, etc., that lie had right to assign, had I 
not incumbered, for further assurance. Deft. I 
afterwards received £150 from T. ; & pltf, sued ; 
him for money had & received, tSc oti an account ! 
stated : -y/c/d ; (1) pltf. was entitled to give ' 

secondary evidence of the order, upon proof of a i 
ho 7 id fide search for the original among pltf.'s | 
X)apers only. ! 

(2) Such secondary evidence w^as furnished by j 
a paper, admitted by deft.’s attorney to be a true 
copy of an attldavit sworn, but not filed, by deft. : 
in lu'oeeedings against another jmrty, such pairer i 
stating the order to have been written by deft., A . 
setting it out, though no evidence was given that i 
the attorney had compared the paper with the | 
original aflldavit or order. (3) On such secondary i 
evidence it must be pi*csumed that the order was I 
properly stamped. — P oouey u. Goodwin (1836), I 
4 Ad. & El. 94 ; 1 Har. &; W. 567 ; 5 Nev. & ' 

M. K. B. 466 ; 111 E. R. 722. ; 

Annotations: — As to (3) Consd. Hart r. Huit (1841), 1 i 

Haiv, 1. Re!d. CT’owthor r. Solomonw (184^) 6 O B. i 
758 ; CloHmadonc r. C^arivl (18.5(0, 18 C. FI. ; Mariiit? i 
inv«*s(»m;n( On. r. Huvlalilc (1872), h. H. .5 H. B. (521, ' 


2574. .] — Hart v. Hart, No. 2020, ante, 

2575. Document proved at one time unstamped — 
Presumed to continue unstamped.] — Where proof 
is given of a loss of a written instrument by a 
document which itself shows that such instrument 
was originally insufficiently stamped the ct. will 
not irresume that the instiirment was ever pro- 
perly stamped, nor admit ordinary secondary 
evidence of its contents. But the ct. received 
as secondary evidence a draft of such written 
instrument produced at the hearing, with such 
a stamp as tire instrument itself required, although 
the instrument appeared to have been duly 
iDst by the party sought to be charged, & was not 

K roved to have been fraudulently destroyed by 
im. — Blair v. Ormond (1847), 1 De G. & Sm. 
428 ; 9 L. T. O. 8. 431 ; 11 Jur. 665 ; 63 E. R. 
11.34; subsequent proceedings (1850), 14 Q. B. 
732, Ex. Ch. 

Annotation : — Refd. Arbor v. Fusscll (1802), 11 W. Tl. 26. 

2576. Presumption rebuttable.] — It 

lies upron the party objecting to secondary evidence 
of the contents of a lost document on the ground 
of the want of a stamp, to show that it was not 
stamped. If it be shown that at one time it was 
unstamped, that fact by itself will raise the 
presumjrtion that it continued without a stamp. 
But where it appeared that a chartorparly. at the 
time of its execution, was unstamped, & within 
the fourU^en days allowed by the 5 & 6 Viet, 
(c. 79), s. 21, for stamping such instrument it was 
taken to the district stamp ufilce at Ch, & the duty 
irostagc paid, in order that it might be sent to 
London to bo stamped, & the clerk to whom it was 
delivered proved that he sent to London all docu- 
ments left with him for that purpose ; tlic clerks 
in London said they were unable to say wliether 
su3h a document was or was not rc'turned, but if 
it was, it would bo returnc?:!, in the usual course, 
to the district ollice in the country ; the cleik 
there could not say wheth(*r it was returned or not, 
but, on search being made for it, no trace of it 
could be discovered ; -7/ c/rZ ; the evidence left 
it altogether uncertain whether the document was 
stamped or not ; the pit sumption of its being 
unstamped was done away with ; & the secondary 
evidence was admissible. — CTosmadecc v Carrel 
(1856), 18 C. B. 36 ; 25 L J. C. P. 216 ; 27 L. T. 
O. S. 135 ; 2 Jur. N. S 47 4 ; 4 W. B. 547 ; 139 
E. R. 1276. 

Annotations : — Refd. Arbor v. FijhhoII (1802), H W. H. 20 ; 
Marine InvcHlment Co. v. Haviaido (1872), L. B. 5 H. L. 
024. 

2577. — .] — Marine Investment 

Co. V. Havistde, No. 2571, ante. 

Presumption as to stamping generally.] — See 

Revenue. 

Rebuttal of presumption— On whom burden 
lies.] —See Sub-sect. 7, C., post. 

B. Documents not produced after Notice 

2578. Presumed properly stamped — Against party 
refusing to produce — Presumption rebuttable.] — 

Against a party who refuses, after notice, to 
produce an agreement it is to be presumed that it 
is stamped. But the party refusing is at liberty 
to prov^e the contrary. — ChRisp v. Anderson (1815), 
1 Stark. 35, N. P. 

Annotations : — Apprvd. CT-owtlior r. .Solottion.s (1848), 0 

C. B. 758. Refd. Hart v. Hart (1841). 1 Hare, 1 ; Clos- 
madeiic v. CaiTcl (1856), 18 C. B. 36. 

2579, Evidence that original 

unstamped.] — UF)on deft.’s refusal, aftor notice, to 
produce at the trial the original of an agreement 
on which pltf. ivlied, a wdtness for pltf. produced 
an unstamped copy ; but, on his cross-exam in a- 
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liDii, he stated that the original agreement was not 
stamped at the time it was executed & acted upon ; 
& it appeared that pltf.’s attorney had had 
inspection of the original shortly before the action : 
— HeJd : the presumption of the document’s being 
regularly stamped, which would have arisen from 
deft.’s refusal to produce it, being thus rebutted, 
the copy was properly rejected. — Crowther v. 
Solomons (1848), (3 C. B. 758 ; 18 L. J. 0. P. 92 ; 
18 J. P. 218 ; 130 E. R. 1440. 

Annotations : — Reid. Closiiiaduuc r. Canvl (1850), 18 C. IL 
; Marino Investment Co. v. Huvisidc (1872), L. it. a 
H. L. 024 

2580. — — — — .] — On secondary 

evidence being proft'ered of a written agreement, 
if it appear to have Ikhui unstamped when s(‘en by 
the witness sucli evidence is excluded. - Arbon 
V. Fussetj. (1802), 8 F. A F. 152, N. P. ; subsequent 
proeeedings, 1 New Kcp. 81. 


Sub-sect. 7. — Stamp Ob.jkctions. 

A, In General. 

2581. Objection to counterpart — By party exe- 
cuting it— Insufllcient stamp on original.) — A 

lessee, who executes th<} (iounterpart of a lease, 
cannot dispute its admissibility in evidence, or 
impeach its validity, upon the ground of the 
original not being properly stamped. — P aul v. 
Meek (1828), 2 Y. & J. 110. 

u notation : — Befd. Hu.trlios r. Clark (1851), 10 C. B. 1)05. | 

2582. Original presumed stamped — Suffi- 

ciency of evidence — To override objection.] — 
Smith v. Maguire, No. 2555, ante. 

2583. Power of court — To restrain party from 
taking objection.] — Qn. : as to the power of the 
ct. to restrain a party from taking an objection 
to evidence at JSl isi Prius, cjj- the production of 
au unstamped agrecuuent.-- T ravis r. (’ollins 
( 1882), 2 (!r. tV J. 1)25 ; 2 Tyr. 72(3 ; 1 L. J. Ex. 
211; 149E. K. 208. 

Annotation : — Consd. llaiikiu v. Ilatniltdu 41850), 15 Q. B. 

187. 

2584. Substantiating objection All necessary 
facts to be proved.] -On a stamp objection, the 
j)arty wlio makes it is bound to prove all the hicts 
necessary to (*onstitute the objection a good one 
(Erle, - V. Williams (1845), 5 L. T. O. S. 
138; 1 Cux, C. C.281. 

2585. Objection not raised by party— Whether 

all objection thereby precluded.] — Where the 
attorneys on both sidt^s enter into an agreement 
to admit a copy of a document, without any 
objections theret-o : — Held : such admission 

obviated tlu; n(‘ce.ssity of proving tlie execution of 
the original document by the att<*sting witness, 
k it was not confined to the answer of objc’ctions 
to the stamp. —Hartley v. Bossom (1819), 11 
L. T. O. S. 209, N. P. 

2586. Function of court to object.] — 

An admission of a document by a party do(;s not 
shut out a stamp objection. 

It was formerly the practice for a Judge at 
A isi Prius not to incpiire into matters which w eie 
admitted on both sides, but Ix)rd Fampbell has 
decided such a course t-o be wrong. I must 
therefore have the fact of the sale proved in the 
regular w'ay before pltf. can be entitled to claim 
his commission from deft. & 1 am bound, sitting 
here, to see that the Queen’s revenue is not 
defrauded (Martin, B.). — Humphreys r. Dudding 
(1861), 2 F. & F. 546, N. P. 


2587. .] — A ease w'as stated for 

the opinion of the ct. in which the question was 
whether pltfs. were entitled to recover from defts, 
a sum due on an alleged contract of insurance. It 
appeared that no stamped policy luid been issued, 
& that the covering note or memorandum of 
insurance was also unstamped. For the purposes 
of the case, however, the parties agreed that a 
valid policy should be deemed to have been 
executed in defts.’ ordinary form, in accordance 
with the covering note. The ct. ordered the case 
to be struck out, on the ground that they could 
not hear it without sanctioning what amounted 
to an evasion of the stamp laws. — N ixon v. 
Albion Marine Insurance Co. (1867), L. K. 2 
Exch. 888 ; 86 L. .1. Ex. 180 ; 16 L. T. 568 ; 15 
W. U. 964. 

Annotation : — Mentd. Luckott v. Wood (1008), 24 T. L. B. 

017. 

2588. - .] — Bowkkr V. William- 

son (1880), 5 T. L. K. 882. 

Bills of exchange & promissory notes .] — See 
Bills of Exchange, Vol. Vi., p. 508, Nos. 8248, 
8241. 

Jurisdiction of court as to admissibility.]- aSVc* 
Sub-sect. 8, post. 

B. ITAch to be made. 

2589. Objection to be made promptly.] — Justan 
r. Yates (1852), 20 L. T. O. S. 71 ; sub noni. 
Instan V. Yates, 1 W. R. 24. 

2590. — — .] -The objection to the admissibility 
of a document in evidence for want of a stamp 
ought to be taken at the earliest i)ossiblo moment. 
Where, therefore, pltfs., who were suing as exors., 
liad put in evidence probate of the will of tlieir 
testator, the same had been read without 
objection : — Held : deft, could not afterwards, by 
giving (extrinsic evidence of the value of the estate, 
object to the admissibility of th(! probate for wart 
of a sufiicient stamp. — Hobin.son v. Vernon 
(Lord) (1860), 7 i\ B. N. S. 281 ; 29 L. J. C. P. 
810 ; 7 Jur. N. 8. 140 ; 141 E. R. 804. 

Annotation : — Mentd. Schrodon\ Ward (1805), 15 C. B. N. S'. 

410. 

2591. Proper time to object - When document 
oiTered in evidence.] — Jones v. Sandys (1758), 
Barnes, 468 ; 91 E. R. 1005. 

Annotaiuni :—JlS.enid. Baker v. Jurdiiio (1781), 15 Knyl, 

255, n. 

2592. Though other party has not 

seen it.] — A written i)a])er being cjlTered in (widence 
by plti., on a trial, deft.’s counsel desirinl to see 
it. Before it was handed to him, it was laid 
before th<? judge, A: afterwards, while (rounsel’s 
attention w^as accidentally diverted, tfe before th (3 
I)aper was haiuhid to him, it was read in evidemee. 
The judge at Nisi Prius held that; the counsel 
could n<»b afterwards object to th«i want of a 
stamp, pltf. having obtain(‘d a vei*di(!t, this 
ct. refused to grant- a rule nisi for a mnv trial, on 
couriserH statement of the above facts. —Foss 
V. Wagner (1884), 7 Ad. & El. 116, n. ; 112 

E. R. 114. 

2593. — - Agreement relied on as a 

lease.] — A memorandum of agreement had only 
an agreement stamp. On the trial of an ejectment, 
it was given in evidence as an agreement. Counsel 
producing it were afterwards obliged, during the 
trial, to rely upon it as a leiuse. No objection 
was then or previously taken to the stamp. On 
argument in banc, as to the operation of the 
document, the want of a proper stamp was urged : 
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2591 i. Proper time to oh'cel When document offered in crirff/icr.j— H .vm Biikm Laj. r. Acluckii Bixea (1805),] 
207 ; 2 Hay. 148.- IND. 

J. — VOI.. XXll. T 
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Sect. 10. — Stamps: SvJb^sect. 7, B, cfc C.; sub-sects. 

8, 9, lOcfcll, ^ .1 

— Held : the objection came t/oo late, & should 
have been taken at that period of the trial when 
counsel first stated that they should rely upon the 
instrument as a lease. — Doe d. Phillip v. Ben- 
jamin (1839), as reported in 9 Ad. & El. 644 ; 2 
Wm. Woll. & It. 06 ; 112 E. B. 1356. 

Annotations: — Mentd. Doo d. Wood v. Clarke (181.0), 7 

Q. B. 211 ; Marahall v. Powell (18 46), 16 L. J. Q. 13. 5 ; 

Jaquoav. Millar (1877), 6 Ch. D. 153 ; Marshall v. Benldpe 

(1881), 19 Cb. 1). 233 ; Furness v. Bond (1888), 4 T. L. II. 

457. 

2594. .] -- On an application for a new 

trial on the ground of misdirection, & also that 
an appraisement, for making which the ^tion 
was brought, was not proved to have been delivered 
on 8tami)ed paper, according to 46 Geo. 3, c. 43, 
H. 9 : — Held : the misdirection, if any, being only 
iis to the weight of the evidence & not on any 
j)oint of law, was not suiricient ground, & as to the 
want of an appraisement the objection ought to 
liave been made at the trial, & this was net 
r(‘m(;di<Kl, although tlio s(^ct. requiring the stamp 
was brought under the notice of the ct. for another 
purpose.-- J acques v. Gahdner (1843), 7 J. P. 181. 

2595. — PROKSEU V. TjANCabtiire A: 

YoiiKsmiiE Accident Insurance Co., Ltd. 
(1890), 6 i\ L. U. 285, C. A. 

Annotation .‘- JHeTLid. Ellen r. O. N. lly. (1901), 49 W. B. 

395. 

Arbitration award.] — >SVc Arbitration, Vol. 11., 
p. 532, No. 1084. 

Bills of exchange, promissory notes & negotiable 
instruments.] -*SVc Bills of Exchange, Vol. VI., 
pp. 508, 509, Nos. 3245-3247. 

Bonds.] — See Bonds, Vol. Vll., p. 256, Nc. 980. 


C. Who may object. 

2596. On whom burden of proving objection lies 
— On party impeaching the document.] — A stamp 
is required only wluTe the value of the subject- 
matter cxcccmIk £20 ; therefore it was for deft., 
who relied upon the ohje^ction, to make out t he 
affirmative of that pro])osilion (liOKD Tenterden, 
C..T.).- - Doe d. Moiujan r, Amos (1828), as reporteil 
in 2 Man. & Ry. K. H. 180. 

AnnnUitioti : Mentd. 1)00 cl. Marlow r. Wigj^iiis (1813), 

3 Gal. it Dav. 501. 

2597. .] Hart v. Hart, No. 2020, 

ante. 

2598. - — .]— The onus of showing that 

a deed, otherwise regular, has not been duly 
stamped lies on the party impeaching it. — Doe d. 
Fryer v. Coombs (1842), 3 Q. B. 087 ; 3 Gal. ^ 
Dav. 193; 12 L. .1. Q. B. 36; 6 J. P. 087; 6 
Jiir. 930 ; 111 E. R. 670. 

2599. " .] — An instrument, which 

operated as a lease, rescirved a rent of £50, but 
contained a stipulation that the landlord sliould 
inaui'eiho promises for £1,000 & that the premiums 
of insurance should be added to the rent of £50, & 
bocoino due & payable in lik(^ manner as the rent ? 
— Held : this was not a “ deed not otherwise 
charged within 55 Geo. 3, c. 184, tit. “ Deed,” 
but was properly stamped with an ad valorem 
lease stamp of £1 10s., as on a rent exceeding £20 
& not exceeding £100 ; & if the j)i’«miuras of 

insurance, added to the rent, exceeded £100 it 
lay upon the party seeking to impeach the instru- 
ment to show that they did so. — Wilson v. Smith 
(1844), 12 M. 4te W. 401 ; 13 L. .T. Ex. 113; 2 
L. T. O. S. 285 ; 8 J. P. 522 ; 152 E. R. 1253. 

2600. -*1 In debt for rent, the deeiara- 

tion making pmhut of a counterpart of the 
indenture sealed by deft., pltf. pmduced the 


counterpart, stamped as such ; & it being objected 
that the other counterpart of the lease should 
have been produced to show that it was stamped 
with a lease stamp, & that the one produced was 
really a counterpart, & properly stamped with the 
countcrpai’t stamp only ; — Held : it was not 
necessary to produce the counterpart, signed by 
pltf., as that would be presumed to be in deft.'s 
possession, & it lay on him tG show that it was not 
properly stamped, if the fact were so. — Hughes 
V. Clark (1851), as reported in 17 L. T. O. S. 64. 

2601. .] — Closmadeuc V. Carrel, 

No. 2576, ante. 

2602. .] -—Smith v. Maguire, No. 2555, 

ante. 

2603. .1 —By Stamp Act, 1854 (c. 83), 

s. 5, no person shall bo entitled to recover in an 

I action brought on any foreign bill of exchange, 
unle.ss it had upon it at the time it was transferred 
to him the stamp required by tlie Act. In an 
action on a foreign bill of exchange, the required 
stamp was upon the bill at the time of the trial, 
hut no evidence was given to show that it was on 
i the bill at the time it was indorsed to pltf. : — 
j Held : it must be presumed to have been so, the 
i contrary not having been shown by deft. — 

I Bradlaugh V. De Kin (1868), L. R. 3 C. P. 286 ; 
i .37 L. J. C. P. 140 ; 18 L. T. 904 ; 16 W. R. 1128. 

I Annotation : Marc v. Bony (1874), 31 L. T. 372. 

I 2604. .] — Marine Investment Co. v. 

Haviside, No. 2571, ante. 

1 2605. Associate — Limitation of objection.] - 

1 (1) An admitted copy of a document may be 
I received in evidence without a stamp, & without 
I proof that the original is stamped. 

1 (2) Under C. L. P. Act, 1854 (c. 125), s. 28, tlio 

1 associate can make only such objt^ctions, for want 
I of a stamp, as tlic parties might have made if that 
■ Act had not passed. — Traviss v. Hargreave 
I (1866), 4F. &F. 1078. 

2606. When burden shifted — Presumption in 
! favour of stamping rebutted — Document proved to 
I have been unstamped.] — Marine Investment (Jo. 

I V. Haviside, No. 2571, ante. 

Arbitration award.] —>806 Arbitration, Vol. II., 
p. 632, No. 1684. 

I Bills of exchange, promissory notes & negotiable 
; instruments.] - Bills of Exchange, Vol. VI., 
i p. 508, No. 3242. 


i 

! SuB-SEUT. S - -.1 URisDurnoN OF Court. 

: Sec R, 8. C., Ord. 39, r. 8. 

I 2607. Officers of court— Rule office — Document 
I attached to affidavit.] — I'lie ofliciu's of tlie et. can 
take cognisance of the want of a stamp on a 
document attached to an affidavit used on a 
motion. — Hill v. Slocombe (1841), 5 Jur. 220. 

2608. Finality of Judge’s ruling — Judge at Nisi 
Prius.] — At the trial of a cause a document 
! tendered in evidence was objected to on the ground 
! that it required a stamp ; a verdict was taken 
! by consent for pltf., subject to be set aside & a 
1 nonsuit entered if the ct. should be of opinion 
! that a stamp was necessary : — Held : C. L. P. 
Act, 1854 (c 125), s. 31, did not prevent the ct. 
entertaining the question. — Eames v. Smith (1855), 
1 Jur. N. S. 1025 ; 4 W. R. 9. 

Annotations : —KJF. Slordot v. Kuozynskl (1855), 17 C. B. 

251 ; TattorsaJl v. Fcaruley (1850), 17 C. B. 368. 

2509. .]— Under C. L. P. Act, 1854 

(c. 125), s. 31, the question whether or not a 
document offered in evidence is sufficiently 
stamped, is to be decided by the judge at Nisi 
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Prius, &i cannot properly be reserved for the 
opinion of the ct. — S iordbt v. Kuczynski (1855), 
17 0. B. 251 ; 25 L. J. 0. P. 2 ; 26 L. T. O. S. 
219 ; 4 W. R. 153 ; 139 E. R. 1067. 

Annotations :—FoUd. Tatt-orsall v. Fearnley (1856). 17 

C. B. 368. Consd. Sharpies v. Rickard (1857), 26 L. J. Ex. 

302. FoUd. Blevvitt v, Tritton. [1892] 2 Q. B. 327. 

Refd. Kaiser v. Grout (1859), 29 L. J. Ex. 20 ; Rutty 

tJ. Bonthall (1867), L. R. 2 C. P. 488. 

2610. .] —Under 0. L. P. Act, 1854 

(c. 125), s. 31, the question whether or not a 
document offered in evidence requires to be, or is 
sufficiently, stamped, is to be decided by the judge 
at Nisi PriuSf &; cannot properly be reserved for 
the opinion of the ct. — T atteiisall v, Fearnley 
(1856), 17 C. B. 368 ; 139 E. R. 1115. 

2611. .] — Semble : a question as to 

the sufficiency of a stamp ruled at the trial to bo 
sufficient cannot be reserved. — H eisbr v. Cl rout 
(1859), 5 H. & N. 35 ; 157 E. R. 1090 ; stib nom. 
Haiser V. Grout, 1 L. T. 44 ; 8 W. R. 79 ; sub 
jiom. Kaiser v. Grout, 29 L. J. Ex. 20. 

2612. Judge sitting without jury— No ap- 

peal to Court of Appeal.] — Where a judge, trying 
an action without a jury, rules that the stamp 
upon any document is sufficient, or that the 
document does not require a stamp the decision 
is final, & no appeal lies to the Ct. of Appeal by 
way of application for a nonsuit, or to enter 
judgment, or for a new trial. ~Blp:wjtt t;. Tritton, 
11892] 2 Q. H. .327 ; (U U. J. Q. B. 773 ; 07 E. T. 
72 ; 11 W. R. 30, C. A. 

Annoiations : — Folld. Mandi'r v. Ilidgway (1898). 67 L. .J. 

Q. R. 335. Consd. Lowe r. Doiilrig (1905), 93 L. T. 398. 

2613. — — County court judge — No appeal to 

High Court.] — An app(ial to the High Ct. does not 
lie from the ruling of a county ct. judge that a 
docunient tend(^r(‘(l in evidence at the trial of an 
action before hiiu is sufflcieuitly stamped & 
admissible. — Mander v, Ulugvvay, [1898J 1 

Q. B. 501 ; 07 L. .T. Q. H. 335 ; 78 L. T. 118 ; 

40 W. R. 300 ; 11 T. L. R. 230; 12 8ol. Jo. 291. 

I). (’. 

Aiinoiathn : — Consd. Lowe v. Uoiiiiig (lUOf)), 93 L, T. 398. 

2614. An appeal does not lie 

from tiie admission in evidence by a county ct. 
judge of an unstamped docunient without (exacting 
any penalty under the Htamp Act, 1891 (c. 39).— 
Lowe v. Dori.ino & Hon (1905), as reported in 
71 L. J. K. B. 791 ; 93 L. T. 398 ; sub Rom. 
Lucy v Doklino, 21 T. L. R. 010 ; 19 Sol. Jo. 
582, l>. C. ; affd. on other grounds, [1900] 2 
K. B. 772, C. A. 

Annotatioji yiiemjtoue v. Pmjinan, [1910] 2 

K. B. 81. 

Function of court to object — Where objection to 
stamp waived by party, ]— See Nos. 2580 -2588, ante. 


SuB-wEcr. 9 . — Production i^or Furfose of 
Stamping. 

See Discovery, Vol. XVIII., pp. Ill, 103, 
170, 171, Nos. 052, 1151, 1230-1239. 


Sub-sect. 10. — Conflict of Laws. 

See Conflict of Laws, Vol. XI., pp. 308, 
309, 393, Nos. 14-16, 068-670. 

Bills of exchange, promissory notes Sc negotiable 
Instruments.]— Bills op Exchange, Vol. VI., 
pp. 439-441, Nos. 2820-2836. 


Sub-sect. 11. — Secondary Evidence of 
Unstamped Documents. 

A, Lost or Destroyed Documents, 

2615. Whether secondary evidence inadmissible 
— Although destroyed by wrongful act of party — 
Taking objection.] — Where an agi‘eement on un- 
stamped paper has been destiDyed, no parol 
evidence can be given of its contents, even if it 
has been destroyed by the wrongful act of the 
party who takes the objection. — Rippiner r, 
Wright (1819), 2 B. & Aid. 478 ; 106 E. R. 440. 
Annotations : — Reid. R. V. BathwLk (1821), 4 Pow. .Sc By. 

K. B. 335; Bonsflold v. OotlfTOy (1829), 5 Bing. 418; 

Hart V, Hart (1841), 1 Hare, 1 ; Orowther v. Soloiuona 

(1848), 6 a. B. 758. Mentd. OiloH V. Smith (1831). 1 

Cr. M. & R. 462. 

2616. .] — A ct. of equity cannot, 

any more than a ct. of Jaw, receive parol evidences 
of the cont(‘nl,s of a writRni agreement, which 
appeal’s never to have been stamped, even wliero 
it is proved to have been fraudulently destroyed 
by tlio party against wliom it is souglit to be 
enforced. —Smith v. I1enli5Y (1844), 1 Ph. 391 ; 
13 L. J. Cli. 221 ; 3 L. T. O. S. 49 ; 8 J. P. 228 ; 8 
Jur. 434 ; 41 E. R. 080, L. C. 

Annotation : — Consd. Blair v. Ormond (1817), 1 Do G. & Sm. 

428. 

2617. — ■ — Tenancy agreement.] — An agreement 
in writing, unstami)e(l, for the hitting a ionc’uionl 
at a certain rent, Iiaving been lost : — Held : paroJ 
evidence of its contents was not admissible, for 
the sake of proving tliereby the value of th(i tene- 
ment. — R. V, Castle Morton (Inhabitants) 
(1820), 3 B. & Aid. 588 ; 100 E. 11. 770. 

AnnoUitUms : — Consd. Strother v. Barr (1828), 5 Bing*. 136. 

Refd. R. V. Holy Trinity, Kingston-upon Hull (1827), 

7 B. &• O. Cl 1 ; Hart w. Hart (1 8 II ), 1 Hare, 1 , Orowther r. 

Solomons (1818), 6 0. B. 758 ; Mathesou v. Ruse (1849), 

2 H. L. Can. 280. 

2618. Declaration of trust -Circumstantial 

evidence against stamping.] — The ct. refused to 
admit secondary evidence of a declaration of trust, 
tliere being sti»ong cinjuiustantial evidence to 
sliow that the original instiTiinent was not stamped. 
— Rose v, (Jlarke (1842), 1 V. & C. Ch. Cas. 534 ; 
02 E. R. 1005. 

Annotations : — Mentd. Mooro v. Jorvln (1815), 2 Cull. GO; 

VVIIbou V. Short (1818), 0 Haro, 366. 

2619. .] Bj.air p. Ormond, No. 2575, aa/c. 

2620. Plan of property.] — A. made his will, 

whereby ho devised lands to C. for life, witii 
remainders over. A. afterwards contracted to 
sell part of tlie lands to E., & the contract partly 
described tlunn, & partly rehirred to a [)lan. 
E. did not pay the whole inirchase-moiKiy, bub 
entered into possession of the land, & then became 
bkpt. The Ct. of Review made an order in the 
bkpey, declaring that A. had a lien for his unpaid 
pmrehase-money, A dir(ictod a sale. A. bcjcame 
the purchtiser for a less sum than was due to him, 
A I>roved against E.’s estate for the difference. 
A. entered into possession, A so continued until 
his death. The jilan liad never been stamped, A 
was lost ; -Held : parol evidence was not admlssibl a 
to show what was contained in the lost unstanmed 
plan. — ^Andrew v, Andrew (1850), 8 De G. M, A 
G. 330 ; 25 L. J. Ch. 779 ; 27 L. T. O. 8. 101 ; 2 
Jur. N. 8. 719 ; 4 W. R. 520 ; 44 E. R. 419, L JJ. 

A nnotation : — Mentd. Patch v. Shore (1862), 11 W. K. 142, 

2621. Draft of lost document—Bearlng 

such stamp as original required.] — Biair v, 
Ormond, No. 2575, ante. 

Presumption as to stamping, sec Sect. 10, 
sub-sect. 0, A., ante. 


PART IV. SECT. 10, SUB-SECT. 11.— A. 

2619 1. Whether sccemdary evidence inadmissible,] — Secondary evidence cannot be given uf a lost IjiHtruinoiit ronniriug 
a stamp which was not stamped. — Arunachellusi Chetty v. OiAeAiTAii CnE'rrY (1868), 1 Mad. 312.- IND. r 
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Sect. 10. — Stamps: Sub-sect. 11, D. Sect. 11: Sub- 
scdH. 1 2.j 

B. Existing Documents. 

2622. Whether secondary evidence admissible — 
Note given !or debt — Evidence as to debt.] — When 
pltf. (l(3clares on a note which has been given for a 
debt, the paidy may go into evidence of the debt 
for which the note is given, if the note has not tiie 
proi)er stain so tliat it cannot be given in 
(evidence.— Wilson v. Kennedy (1704), 1 Esp. 
245, N. r. 

2623. Agreement between masters of 

apprentice— Evidence of assignment of agreement.] 

• — To enable an apprentice to gain a settlement 
by serving a second master, the service must be 
pcTfonned w'ilh the eonstmt of the fii*st mastcu*. 
Jf the agreement betw(‘<3n tfa; first tV sc'cond rnast(*r 
expressing such consent cannot be received in 
evidence b(*cause not stamped parol evidence of the 
agr(*ement ought not to l:)e admitted. -Jt. v. 
St. l*Al l/s, liEDFORD (INHABITANTS) (1705), 0 
Term Kep. 452 ; 101 K. 11. 044. 

Annotution : — Refd. IL r. Eiidcrby (1831), 2 IL & A<1. 20.'». 

2624. Provided admissible as evidence.] — 

Evidence in writing not admitted, as an agreement 
unstamped does not prcvcuit parol evidence*, if 
otherwise admissible.— II iekn v. Mill (1800). l.d 
Ves. 114 ; 38 E. K. 237, J.. C. 

Anjtoiuiiona : — Mentd. Kobinson v. CJarriiijirton (1833), 1 

Mont. K’. A. 1 ; Kciuiody r. Circcii (1834), 3 My. & K. 

; Drydon v. Front (1838), 3 My. & Cr. 670 ; .loucs 

r. Jouos (1838), 8 Sim. (133 ; Cockendl v. lJicl«'n.s (1840), 

2 Moo. lad. App. 333 ; JoncH v. Smith (1841), 1 Hun*, 43 ; 

Fuller r. Beiiutt ( 1 843), 2 Haro, 334 ; WcmIv. Hoid (1813), 

2 Huro, 243 ; Ihmitt v. Loo^iciuoro (1831). 3 Huro, 443 ; 

Lung r. IMirvoB (1802), 13 Moo. P, (). (). 383 ; DroBsor v. 

Norwood (18(13), 32 L. ,J. (). P. 231. 

2625. Bill of lading — Parol proof of title - 

Action of trover.] — Where goods consigned to A. 
upon their arrival are landed on deft.’s wharf, 
pltf., in an action of ti‘ov(‘r, may prove his title 
by paidl, aithongli the hill of lading which has 
been indorsed to him cannot he? I’eceivcal in evidence 
for want of a stamp. — D avis r. JtEYNOLDS (1815), 
1 Htark. 115 ; 4 Camp. 267, N. D. 

.‘inrwtdiitms Refd. Strotlior r. Barr (1828). 3 Bing. 13(5. 

Mentd. Dixon r. VatoK (1833), 3 B. Ad. 313. 

2626. Written contract For work.] — To 

an action of debt oii simple contract, dtjft. plead(‘d 
a. set-oil for work A. labour. In the course of 
])ltfs.’ case, it appeared that deft, was employed 
to do the work by a written contract. Deft, 
called witness(‘s to prove work done iiltra the 
written contract, on which it was objtx^ted that 
the contract must be. produced, & the judge so 
ruled. On its being pruduei'd, it appeared to be 
unstamped : - Held : the judge could not look 
at it, to see to what work it extended, & no parol 
evidence at> all could be given in support of the 
set-off.— Buxton v. Cornish (1844), 12 M. A: W. 
426; 1 Dow. it D. 585: l.l D. .1. Ex. tH ; 2 
L. T. O. S 313 ; 152 E. B. 1264. 

2627. For sale of goods.] - Aloock 

Delay, No. 2472, ante. 


2628. Bought-note — For purchase of 

shares.] — Knight v. Barber (1846), 10 M. & W. 
00 ; 2 Car. Kir. 333 ; 1 New Pract. Cas. 557 ; 
4 Ky. Sc Can. Cas. 674 ; 10 L. J. Ex. 18 ; 8 L. T. 
O. S. 121 ; 10 Jur. 929 ; 153 E. R. 1101. 

Annotation : — ^Refd. Clay v. Crofts (1851), 17 L. T. O. S. 231. 

2629. Agreement — To take goods In dis- 
charge of debt. I — Where goods are claimed under 
an agreement, the terms of which are contained 
in a written instrument, which is inadmissible in 
evidence by reason of its not being stamped, parol 
evidence cannot bo received of the claimant’s 
title to such goods. 

The goods of M. were taken in execution, Sc S. 
claimed them by virtue of an arrangement between 
himself & M., whereby the goods were to be taken 
by 8. for a debt due to him from M. An action 
being brought by 8. in the county ct. against the 
sherilT for a wrongful seizure, a document said to 
contain the terms of the arrangement ‘between M. 
Sc 8. was tendered in evidence, but rejected for 
want of a stamp : — Held : parol evidence could 
not be r(;ceivcd to (explain the nature of the 
transaction between M. Sc 8. — Smith v. Yorke 
(1851), 16 Jur. 63 ; sub nom. Yorke r. Smith, 
21 L. J. Q, B. 53. 

2630. As to land.] — V enkata Sveta 

(Rajah of Bobbili) v. Inuganti Bhavayvammj 
C lAUir (1899), 15 T. L. R. 475, P. C. 


8k( T. 11.— judicial proceedings. 

SlJB-SE(H\ 1.—A1'"FT DAVITS. 

See Part Vll., Sect. 10, 2>o.s7. 


SuB-sE(JT. 2. —Awards. 

tSec Arbitration Act, 1889 (o. 49), s. 1 1 (2) ; A, 
generally. Arbitration, Vol. 11., pp. 462 v.t scq. 

2631. Admissibility — Award against landlord & 
tenant— Action against tenant holding under 
different landlord.]— Breton v. Knight (1837), 
cited in Roscoe Nisi Prius, DHli ed. p. 196. 

2632. Indictment for perjury — Award in 

favour of prosecutor Admissibility against de- 
fendant.]- ( I ) Upon an iridictrncuit for perjury 
ill an alFidavit to found an application for a 
capias, alleging that jirosecutor, deft, in the action, 
was indebted in £50, aii awai'd made in j)ursuanc(‘ 
of an order of reference at Nisi Prius in favour of 
prosecutor is not admissible against didt. 

(2) WlH‘rt^ d(dt-. has pleaded guilty on an 
indictment for an assault, the record is evidence 
against him in an action for the s,ame assault. - - 
R. V. Eontatne Moreau (1848). 11 Q. B. 1028 ; 
3 New Pract. Cas. 108 ; 17 I.. J. Q. B. 187 ; 11 
L, T. O. 8. 150 ; 12 J. P. 531 ; 12 Jur. 626 ; I 16 
E. R. 757. 

2633. Against surety of debtor Action by 

creditor.] — -In thti absence of special agreement a 


PART IV. SECT. 10, SUB-SECT. 11. ~ B. 

o. Whether .secondari/ ei'idence ud‘ 
ruiSsSihle .] — in a suit on a pro- 
luisHory note written on iiust-ainpecl 
punor is not debarred from (j^ivlng 
Jnd(i>eiulent evidence ef considera- 
tion. — (JOLAP OllANl) Makwaiikk r. 
Tii.vKuriAM Mohokuom Koo.vukk 
(1878), 1. L. K. 3 Calc. 314.— IND. 

p. .1- Binja Ham v. Ha.i- 

MoiiiTN Hoy (1881), I. L. 11. 8 Calc. 
282. IND. 

PART IV. SECT. 11, SUB-SECT. 2. 

q. AdmiHsihilitj/ — Ptutnerahip wind- 
in(j‘up.} — An award having been 


made between the parties, who were 
partners, pltf. afterwards Hied a bill 
to dissolve & wind np the paitnership 
as If no such award had been made, & 
swore that ho was advised & believed 
the award was invalid : — //eld : this 
bill was not evidence against him to 
show’ that he had so treated tlie award, 
but he should not have used the award 
to support Ids case. — Doui'ic v. Stowaht 
(1869), 28 U. C. 11. 192.— CAN. 

r. Suit by auction jiurchasrr 

— Award between proprietor <£• third 
parties .] — An auction purchaser at a 
sale for arrears of Govt, revenue doe.s 
not derive his title from the defaulting 


I)roprictor, & proceedings, an award 
& decree thereon, between the default- 
ing i^i’eprietor & third pai'ties with 
respect to the title to the land ai*e not 
adiiilssiblo in evidence in a subsequent 
suit brought by the auction purchaser 
as against him. — K adha Gobind Kokr 
V. KAKHAi. Das Mitkiteiui (1885), 
I. L. U. 12 Gale. 82. -IND. 

Action of ejectnumt.] — 

When a notice to quit was in the 
alternative, & civil bill ejectments had 
been brought upon it after the lirst 
period, & an agreement had been entered 
into at the sessions to refer all matters 
to arbitration, tc an ejectment in the 
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judgment or an award against a principal debtor 
is not binding on the surety, &. is not evidence 
against him in an action against liirn by the 
creditor, but the surety is entitled to have the 
liability proved as against him in the same way 
as against the principal debtor.— Kitcitin, 
Ex p. Young (1881), 17 Oh. D. dOS ; 50 L. J. Oh. 
824 ; 45 L. T. 90, O. A. 

2634. How proved — Verified copy — Sufficiency 
of verification.] — The rule to set aside an award was 
drawn up on reading the affidavit of deft.’s attorney, 
A the paper writing therek) annexed ; the 
alii davit stated that the paper writing was delivered 
by the arbitrakw pei‘sonally into the hands t)f 
deponent as a copy of the award : —Held : this 
sulliciently showed the paper to be a copy of tlie 
award. — Land v. Hudson (1843), 12 L. J. Q. B. 

2635. .1 — Where an affidavit 

of the managing clerk of pltf.’s town agent, stated, 
“ that the paper writing annexed is a true copy 
of the award of L., to whom all matters in difierencci 
were referred, as deponent has been informed 
believes, & that deponent has received the said 
pape^r from H., of B., in the county of York ” : - - 
IJeld : a suflicit'nt verification of the copy of tlie 
award. — Hawks v. Stocks (1815), 9 Jiir. 451 ; 
sub nom. Hawkyakd v. Stocks, 2 Dow. Jj. 
.93(5 ; sub nom, Hawkyard v, Urcknwood, 14 
L. J. Q. B. 236. 

A violations : — Mentd. Cock r. Gout (1845), (i Dow. cS: L. 

271 ; Doo <1. Dody v, Cox (181(5), 15 C. ,). Q. H. :D 7 ; 

Kvorcst V. Uitohio (18G2), 151 1 j. J. ,‘550. 

Cojiios of documents generally, see Sect. 9, 
sub-sects. 3 &; 4, ante, 

.] — ScCy further y Arbitration, Vol. II., 

pp. 313, 311, 582, Nos. 0, 7, 10-14, 2154. 

2636. Of what award is evidence —Liability to 
repair highway.] — iriion an indictment against, 
the parish of 11., for not repairing a highway an 
award made by comrs. under an Inclosure A(;t, 
which awarded the higliway to be in a different 
imrish : — Held : not to be admissible evid(*nce foi‘ 
(hdts. without showing tliat the comrs. liad given 
the previous notices required by th<j Act Ixdorc 
tln^y ascertained the boimdaric^s ; it a[)pearing 
that the usage had not been ])ursuant to tin? 
award, defts. having since the award, as well as 
before, repaired the higliway. “It. v, Hasding- 
KiELD (Inhabitants) (1814), 2 M. & S. 558 ; 105 
E. B. 489. 

Annotations : — Mentd. Hey.sliarti v. ForKtur (182*.)), 5 Man. 

Ky. K. H. 27 7 ; H. v. Whiston (IH.’IG), 4 Ad. .V FI. GU7 ; 

CiilMtt, V. MaxHO (187:5), 2*) L. T. 214. 

2637. Title.] — Jii ejectment on th<^ several 

demises of a mtgor. iiitget\, deft, offered to prove 
that, seven or eight years back, & after execution 
of the mtge., he brought ejectment against the 
mtgor., at that time in iiossession ; that the 


cause was referred to arbitration ; & that the 
award was in favour of the now deft., who there- 
upon entered under a writ of possession, & had 
occupied the premises ever since : — Held : these 
proceedings were not admissible evidence for deft, 
against the mtgee., although he was present at 
one meeting before the arbitrator ; it not appearing 
that ho took any x^art in th(3 proceedings. — 
Doe d. Smith * Payne v, Webber (1834), 1 
Ad. & EL 119 ; 3 Nov. & M. K. B. 746 ; 3 L. .T. 
K. B. 118 ; 110 K. R. 1152. 

A nni>tations : Reid. Doo (1. Bownuin v. Lowis (1815), 2 
Dow. Sc 1j. GG7 ; Whale v, Jlitohcook (187G), lU lu T. DIG. 

2638. Partition under Inclosure Acts.) 

— IMtfs. brought an action for tlio recovery of 
certain land as roi)resentat ives of a jierson to 
whom the land had been allotted in severalty by 
an award of jjartition made under the above 
Acts in 1880. Defts. were in possession of the 
land, & at the date of tlio award had acquired a 
good title thereto under Stat. Limitations, having 
been in undisturbed possession since 1851. The 
partition was not made under any inclosure 
scheme'. None of the parties to the partition 
proceediiig.s had any interest whatever in the land, 
it wa.s by mere mistake included in tlie schedule 
to their apx>lication ^ dealt with in the award : — 
Held : the effect of s(*ct. 105 of Inclosuro Act, 1845 
(c. 118), was not to make the award conclusive as 
to the title of the allottee, the award, not having 
bt^en made on the ai)i)lieati()n of iiersons interesteil 
in the land within siud. 13 of Inelosure Act, 1848 
* (c. 99), had been made without jurisdiction, 
that defts. wore therefor(3 entitled to judgment. 
Jacomb V, Turner, [1892] 1 Q. B. 47 ; 8 T. Ij. IL 
21 . 

Annotations : — Consd. Blaokelf v. Rldont, [15)15] 2 K. 15. 
415 ; Collis V. Ainphliilt , 11 1)18 J l Cli. 2:52. 

2639. — ^ — Exoneration from tithes.] —Undt r 
a local Act comrs. allotted to B., pltf.’s anc(?stor, 
“ in lieu of all the titln^s arising within M.,” 
thre(^ pie(;(*s of ground in the award particularly 
(h'seribed, ^ drawn upon the plan th(*reto annexed, 
eoiitaining about 176 aiu'cs. B. enk'red ii])on tlio 
allotm(‘nt<, & continued sid'/.ed in fee thereof until 
his death, wh(3n it vi^sted in jiltf. Deft.’s land 
was not drawn on the plan. In tlie y<*ar 1840, an 
assistant tit/lie eomr. was appoint.(id to (lornmute 
the tit luj of M., on wliich occasion deft, claimed an 
cxenqition from titlio in resjiect of his land, by 
reason of the award under tlie local Act. Th(3 
comi*. doeided, t hat ihdt.’s land was not (exempt : - 
Held : the local Act it Die award uridcir it did not 
eonelusiv<4y show that deft.’s land was exonerated 
from tithe, for the e-oinrs. we.ra under no obligation 
to make a corniiulsory e.ommutation of all tlu^ 
tithe of the i^arish, but an ojiDijn was li'ft in r(iS])ect 
of old inclosures ; & th(jrefore, if the comrs. liad 

wrro hIkiioQ by a perBoii dcHcribing 
hiinriolf as BurviviiiK jjartner of tbo 
linn to which the money was paid, So 
which ftrni were alno stated in them i<i 
have been the attorneys for the party 
between whom & pltf.’s aneestor the 
award was made ; Sc one of the docu- 
ments expressly professed to be a 
substitute for a previous lost receipt. 
The latest evidence of any litigation was 
in the year 1805 : — J/eld : these doon- 
ments were admissible in evidenee to 
T)rove not only the receipt of the money, 
but the fact of the award. — Whai.kv v. 
Ma.shehkf:ne (18G:5), 15 Ir. ,Jur. 281. — 
IR. 

a. Not hy oath of arbiter.] - - 

A verbal award cannot be proved by 
the oath of tlio arbiter. — Fkuuik v, 
Kwino (1824), 21 Fac. Coll. .505. — 

SCOT. 

b. Of what award is evidence — 


superior cts. was brouy:ht by same 
lessor of pltf. against one of tlie parties, 
defts. below, respecting same preiniscH, 
on same notic;e to quit at the latter 
of the two periods : — Held: an award 
which might, in a ct. of equity, be con- 
sidered void as an award, wavS, nev^er- 
theless, admissible in evidence as an 
act of tlie arliitrators to which the 
parties assented, in order to show a 
waiver of the notice. — N ixon r. 
Fakhelly (184:5), Ir. Cir. Uep. 770.— 
IR. 

2634 i. How proved — Verified copy — 
Sufficiency of verification .] — In trespass 
to land, deft, justified under an award 
of foiico viewers. The township clerk 
produced a copy, which ho swore was 
a true copy of the award, the original 
being in his custody : — Held : such 
copy was admissible in evldouoe, 
these awards being made by a statutory 


I)ublic oflicer acting in a judicial 
capacity, which might affect a large 
portion of the public, & even muni- 
cipalities. Semhlc : It the copy liad 
been one didivered by the fence 
viewers nmler statute, it might iiavo 
been received without proving it to be 


a true copy. — \Vah 
(1872), :53 U. C. K. 5 


5J).— CAN. 

lieccipts of money paid 

in pur.suunce of award .] — Upon the 
trial of an action of qimrc impedit, 
pltf. as evidence of an award by whicli 
all matters in dispute between the party 
under wdiom lie claimed, & the party 
whom deft, represented, had been 
ad j listed, offered in evidence two 
documents, & a duplicate of one of 
them, which purported to be receipts, 
dated in the year 1829, acknowledging 
money paid by the party m the year 
1801, pursuant to the award. They 
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not in fact taken into account the fen land, of 
which deft.’s formed a part, their award was no 
bar to pltf.’s claim, notwithstanding he had 
neglected to appeal, <& had received the com- 
pensation awarded in respect of the tithe of other 
land. — ^Bunbtjky v. Fuller (1853), 9 Exch. Ill ; 
1 C. L. 11. 893 ; 23 L. J. Ex. 29 ; 23 L. T. O. S. 
131 ; 17 J. P. 790 ; 156 E. K. 47, Ex. Ch. 
Annotations: — Mentd. li. v. Niinncloy (1858), E. B. 8c E, 
852; reaso v. Chaytor (1803), 3 B. & H. G20 ; lie The 
Charkleh ( J 873), 28 L. T. 1 90 ; Oolonial Bank of Australasia 
V. WllJaii (1874), L. U. 5 P. C. 417 ; K. v. Sheffield Recorder 
(1883), .52 L. .1. M. C. 78 ; Kx p. Wake (1883), 11 Q. B. I). 
291 ; 11. V. Woodhouso, [1906] 2 K. B. 501 ; K. v. Bradford, 
(19081 1 K. B. 305 ; May v. Mills (1914), 30 T. L. 11. 287 ; 
II. V. Nat BcU Liquors, [1922] 2 A. C. 128. 

Boundaries.] — See Boundaries, Vol. VII. ♦ 

p. 318, Nos. 386-389. 

.] — SeCf further t Arbitration, Vol. II., 

pp. 534, 539, 543, 544, 545, 573, Nos. 1705, 1700, 
1736, 1774-1782, 1785, 2048 ; Commons, Vol. XI., 
p. 75, No. 973. 

As estoppel.] — See Arbitration, Vol. II., p. 
543, Nos. 1769-1773; Estoppel, Vol. XXL, 
pp. 238 et seq. 


Sub-sect. 3.— BANKUurrcy Proceedings. 

2640. Proceedings in bankruptcy — Admissibility 
— To prove party a bankrupt.]— Where deft, pleads 
bkpey., & pUf. relies on deft, having been bkpt. 
before, it is Hufficieiit proof of the llrst bkpey., 
t-o produce the proceedings, <fc to show that deft, 
submitted to that commission. — G regory v. 
Merton (1800), 3 Esp. 195, N. P. 

2641. In Irish courts — Although pro- 

ceedings superseded.] — (1) O'iie proceedings under 
a commission of bkpey., suporsedcHl, ordered to 
bo produced at the; lieai’ing of a cause in the Ot. 
of Ch. in Ireland, witli a vitw to evidence? from 
bkpt.’s examination. But not of course. 

(2) l^ipers of record in another ct. of justice 
may be used at the liearing of a cause in the Ct. 
of Ch., saving just exceptions . — Ex p, Bernal 
( 1805), 11 Ves. 557 ; 32 E. K. 1204, L. C. 

2642. Evidence of facts stated there- 

in.] — Notwithstanding there has been no notice 
t/O dispute the commission, act of bkpey., etc., 
under 40 Geo. 3, 1806 (c. 135), s. 10, the proceeding 
are not conclusive evidence of tlie facts therein 
stated ; but the ct. is still to form a judgment 
upon them, whether they xjixive an act of bkpey. 
or not. — B rown r. Forrest all (1816), Holt, N. P. 
190, N. P. 

J — See f further, Bankrupi'cy, Vol. V., 

pp. 988, 989, Nos. 8084-8086. 

2643. Receiving order — Registrar’s decision — 
Admissibility — In action for malicious presentation 
of petition.] — The “ full written judgment ’’ of a 
registrar whose order rt^fused resp.’s petition of 
sequestration against the appellant was rightly 
lield to be inadmissible in evidence in an action 
against resp. for having maliciously presented his 
petition. Kesp. was bound by the registrar’s 
discretion os to making or ix^fusing the order, not 
by his opinion upon points which ho had no juris- 
diction to determine. — Kino r. Henderson, (18981 
A. 0. 720 ; 67 L. J. P. C. 134 ; 79 L. T. 37 ; 


47 W. R. 157 ; 14 T. L. R. 490 ; 5 Mans. 308, 

P. C. 

Annotation: — ^Mentd. Re Wilson, Ex p. Jones (1916), 85 

L. J. K. B. 1408. 

.] — See Bankruptcy, Vol. IV., p 155, 

No. 1457. 

2644. Adjudication — Admissibility — To prove 
bankruptcy.] — Where bkpey. is pleaded, the date 
of the commission, if it is subsequent to the date 
of the debt sued for, shall be sufficient for defendant 
to rely on, at least sufficient to entitle deft, to 
call on pit. to prove an antecedent act of bkpey. 
But when the proceedings are produced, the 
act of bkpey. found under the proceedings shall 
be sufficient for pltf., without proof of an actual 
act of bkpey. — Pearson v, Fletcher (1803), 5 
Esp. 90, N. P. 

2645. To prove complicity — In fraudu- 

lent proceedings.] — On a bill of exceptions, it 
appeared that pltf. had tendered in evidence an 
adjudication of the Insolvent Ct., discharging F., 
after lie had been in custody for one year, & 
had proved tliat immediately afterwards he was 
allowed to go free by deft., who was his only 
detaining creditor. Deft.’s counsel offered to 
admit that such an order was made, but objcacted 
to its being read. The judge mlinl that it might 
be read *, tx> which deft, excepted. It was read ; 
& it stated the detainer for a year to be on the 
ground tliat the warrant of attorney was a fraudu- 
lent preference: — Held: the adjudication was 
admissible, not as evidence of the truth of the 
ground on which it purported to be made, but 
because that adjudication, followed by the 
immediate discharge of F., was evidence of deft.’s 
complicity witli F., & pltf. was not bound to take 
doft.’s admission of its effect. — Billiter v. Young 
(1856), 6 E. & B. 1 ; 26 L. T. O. 8. 327 ; 2 .Tur. N. S. 
438 ; 119 E. R. 765 ; sub uorn. Young v. Billiter, 
25 L. .1. Q. B. 169 ; 4 W. R. 369, Ex. Cii. ; revsd, 
on other grounds, sub nom. Young v. Billiter 
(1860), 8 11. L. Cas. 682, 11. L. 

Annotations : — Mentd. Fitzmaarioo v. Bayley (1858), 4 

Jur. N. H. 506 ; Hollingsworth v. SVhite (1862), 6 L, T. 

604; Tupping r. Koysoll (1864), 33 L. J. C. I*. 225 ; 

Uoilbut V. Nevill (1870), L. U. 5 C. P. 478 ; Marks v, 

Feldman (1870), L. K. 5 Q. B. 275 ; Cloijgh v, L. & N. VV. 

Ky. (1871), L. K. 7 Exch. 20. 

,]—Sec Bankruptcy, Vol. IV., p. 175, 

Nos. 1625, 1620. 

How proved .] — See Bankruptcy, Vol. IV., 

p. 174, No. 1621. 

2646. Petition & schedule — Admissibility of copy 
— To prove admission of debt.] — (1) Wliere deft, 
had applied for relief to a comr. of bkpey. under 
Judgments Act, 1835 (c. 110), s. 105, & filed a 
schedule & petition, including a debt due to pltf., 
but the proceedings were abandoned on its appear- 
ing that the debts exceeded £300: — Held: on 
an action brought to recover a debt for goods sold 
& delivered included in the schedule that a copy 
thereof was evidence to prove an admission of that 
debt by deft. 

(2) Senible : the schedule & petition were 
admissible though the rest of the proceedings were 
not produced. — Green v. Balls (1848), 11 L. T. 
O. 8. 48. 

2647. Evidence of act of bank- 

ruptcy.l — On an indictment against a bkpt. under 
12 & 13 Viet. c. 106, 8. 203, it Ls necessary^ for the 
prosecution to prove, not only the petition to &, 
adjudication by the Ct. of Bkpey., but also the 


Order. ] — An award woa not made within 
the time specified in the original order, 
hut it recited a further order extending 
the time : — Held : the original of this 
further order being in possession of 


defts., the award was sufficient 
secondary evidence of It. — Wright v. 
Winnipeg City (1886), 3 Man. L. R. 
349 ; on appeal, 4 Man. L. R. 46. — 

CAN. 


PART IV. SECT. 11. SUB-SECT. 3. 

0 . Examination — AdmiaaibilUy.] 
— An examination of a judgment 
debtor cannot be given In evfdenoe 
against a third party, even an alleged 
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preliminary matters, viz. petitioning creditor’s 
debt, the trading & the act of bankruptcy. The 
act of bkpcy. relied upon being the filing of a 
petition in the Ct. for Relief of Insolvent Debtors, 
a copy of the petition, certified as required by sect. 
239 of the above statut-e, was put in evidence, but 
there was no proof of the date of the filing except 
t he indorsement at the back of the petition : — • 
Held : such indorsement was no evidence of the 
date of the filing of the petition, & therefore 
no evidence of the act of bkpcy. — R. v. Lands 
{nli(is White) (1855), Dears. C. C. 507 ; 25 L. ,T. 
M. C. 14 ; 19 J. P. 758 ; 1 Jur. N. S. 1170 ; 4 
W. R. 88 ; 7 Cox, C. C. 89, 0. C. R. 

Annotuiion Refd. H. r. Westley (18:)i)), 8 Cox. C. C. 244. 

2648. Accounts of bankrupt — Delivered by com- 
missioners — Evidence of solvency at particular 
time.] — (1) Where the question is as to the 
solvency of a party at a particular time, the 
general result as collected from sufiicient sources 
may bti given in eviden(;e ; <fc sembLe : the accounts 
rendered by bkpt. of his allairs to t/he comrs. are 
competent sources. 

{2) SemhJe: a letter written by an atU^irney to 
his client, & produced with tJie client’s signature 
indorsed upon it, Ls evidence against tlie client. — 
Meyer v, Sefton (1817), 2 Stark. 274, N. P. 

2649. Examination — Admissibility — Must first be 
proved.] — (1) An order had been obtained to read 
{inter alia) the examinations of M. L., taken before 
the comrs. under T. Ij.’s bkpcy : — Held : they could 
not be read, unless proved in the cause, that then^ 
were such examinations taken before the (u>!nrs, ; 
for the proc.eedings in a commission of bkpcy. 
against wt‘re, as to M., res inter alios acta. 

(2) Where one d(*ft. is charged with a fraud, his 
d(^position cannot be read for another deft., as 
it may tend to excuse him with regard to Ids own 
costs. — Eade V, liiNGOOD (1747), 1 Atk. 203 ; 20 
E. H. 132, L. 0. 

2650. - — Although improperly obtained.] 

— Although a person h»'is been improperly examiniHl 
before comrs. of bkpt. upon a subject unconnected 
with the interests of the bkpt. estate, with a view 
to procure (widence in an action depending against 
him, the examination may be used as evidence by 
j)ltf. at the trial of the action, & the judge at Nisi 
Prius cannot inquire into the abuse of the authority 
of the Great Seal by which the (;xami nation was 
obtained. — Stockfletii v, De TASTrrr (1814), 4 
(’amp. 10, N. 1*. 

Annotaiiona : — Consd. Hobson v. Alexander (1828), 1 Moo. Sr. 

1'. 448. Mentd. Jackson v. Boiihou (1820), 1 Y. & J. 02. 

2651. To show knowledge of bankrupt’s 

insolvency.] — A. takes B.’s goods in execution after 
an act of blcpcy. committed by ih, & assigns them 
to C. A. 's examination taken under the commission 
subsequently to the assignment cannot be road 
in an action by the assignees against C. in order to 
sliow A.’s knowledge of B.’s insolvency at the time 
of the execution. Semble : an examination 
taken previously to the assignment would have 
been admissible. — Deady v. Harrison (1816), 

1 Stark. 60, N. P. 

2652. Where extracts of accounts 

used in evidence.] — If a person who has numerous 
dealings with a bkjit., on being examined before 
the comrs., does not bring his books with him, 
but, while under examination, consents that the i 


accountant to the commission shall make extracts 
from them ; these extracts cannot be used as 
evidence against him, without also reading his 
examination. — Yates v, Carnsew (1828), 3 0, & P. 
99. N. P. 

2653. Action by assignees against 

examinees — Compulsory examination.] — Examina- 
tions of parties before comrs. of bkpt., are evidence 
in actions agaimst them by the assignees, unless 
such examinations were obtained by imposition, or 
under duress. — R obson v. Alexander (1828), 1 
Moo. & P. 448 ; 6 L. J. O. S. 0. P. 111. 

2654. .] — Whei'o a party, 

examiiied before comrs. of bkpt., admitted that 
lie had received a sum of money on account of 
the bkpt. after an Act of bkpcy,, but not that it 
was a subsisting debt : — Held : tliis was not 
evidence .snfiicieut to support a count on an 
account stated witli the assignees. Qii, : whether 
an admission c>btained by such compulsory 
examination can be used anS evidence in such an 
action. TdcivEr v. Barrow (1828), 7 H. & C. 623 ; 
3 G. & P. 85 ; 1 Man. & Ry. K. B. 518 ; 6 L. J. 
O. H. K. B. 121 ; 108 E. R. 855 ; 'previous pro- 
ceedings (1827), Mood, ifc M. 137, N. P. 

AnnoUitiona : — Refd. Eickt; r. Nokos (1884), I IMooil. Sc- H. 

Mentd. Buvan r. Nairn (1882), 11 107 ; Eub- 

bofk V. 'I'ribu (1838), 3 M. W. 007 ; 1‘crry v. ylacio 
(1845). 8 Q. Ji. 115; JOdwardH v. Oabiitd (1801), 30 
J.. J. Kx. 245. 

.] — See, farther, Bankruitcy, Vol. IV., 

pp. 181, J82, 235, 511, 512, Nos. 1681, 1682, 2216, 
1623-4638 ; (3uMiNAn Law, Vo). XIV., pp. 40(L 
408, Nos. 4264-4278. 

2655. Depositions — Admissibility — In action 
against petitioning creditor.] — Depositions made 
by a witness sent by xietitioning credikir to provii 
an act of bkpcy. b(dore th(i comics., are adinissibh* 
in (nddene(i against petitioning creditor in any 
subsequent action against him, although the 
witness is still living.- -Gardner v, Mouj.t (18.39), 
10 Ad. A El. 464 ; 2 Per. & Dav. 403 ; 8 E. .1. 
Q. B. 270 ; 3 Jur. 1190 ; 113 E. R. 176. 

A mtotationa : — Expld. Holloaa r. Hutiln (1848), 2 ICxuh. 005. 
Consd. ItichardH v. Mor^raii (1803), 4 H. Sc S. 641 ; Brlt-isli 
Thoiusoii-Hoiiston Co. v. HrJtlrth liiHulaUid Sr. Hokby 
Cablcfl, (1921] 2 Cli. 100. Refd. Colo v, Hadley (1840), 
U Ad. & El. 807. 

2656. .1 — Re Wilkinson, Ex p. 

SiiAAV (1851), 18 L. T. O. S. 150, L. .1.1. 

2657. - — Evidence for what purpose — Time of 
act of bankruptcy.] — Depositions of an act of 
bkpe^y., when recorded according tx) 5 Geo. 2, 
0 . 30, are eviihmccs in an action at law, k> ])rove 
the ])r(Mise time when the act of bkpcy. was 
committed, if specified therein. — Janson v. 
Willson (1779), 1 Doug. K. B. 257 ; 99 E. R. 168. 

2658. Evidence of creditor’s debt.)-- 

AVhere, in assumpsit by a.ssignee8 of bkpt. th<* 
general i.s.sue was pleaded, deft, had given riotlei* 
to dispute petitioning creditor’s debt the deposi- 
tions before the comrs. were held conclusive 
evidence of it, under 0 Geo. 4, c. 16, s. 92, though 
deft, offered to prove its fraudulent origin, & the 
time allowed for bkpt. to dispute the commission 
had elapsed. — Y oung v. Timmins (1830), 1 Cr. A ,1. 
148 ; 1 Tyr. 15 ; 9 L. J. O. 8. Ex. 4 ; 148 E. R. 
1370 

Annotation : — Consd. Haro v. Waring: (1838), 3 M. Sc \V. 302. 

2669. How far conclusive.] — To assumpsit 


transferee from the judgment debtor, 
who was not present, Sc had no 
opportunity of cross-examining. - 
(Clinton v. Sellars (1908), 7 W. L. II. 
015 ; 1 Alta. L. R. 135.— CAN. 

2656 i. Depositions — Admissibility.] 
— Depositions already made In the 
rt. of insolvency by deft, in equity 


are admissible in evidence In a suit to 
sot aside a voluntary settlement on 
deft, by the insolvent & may be 
sufficient to establish pltf.’s ease. 
The whole of such deposltious will bo 
regarded os in evidence Sc the ct. will 
attach suoli weight to the different 
parts as it considers them entitled to. — • 


Davev V. Bailey (1884), 10 V. L. It. 
240.— AUS, 

d. Evidence for what pur- 

pose — To show knowledge of bankruptcy 
proceedings.] — Held: deposltious by 
deft. In the bkptcy. were admissible 
evidence of the fact that deft, at the 
time of taking dofen«5e to ejectmoni, 
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Sect. 11. — Judicial procecdingfc Sub-aects. 3 4, 

A.&B.] 

by assignees of a bki)t., .T., for the non-accept- 
ance of shares in the G, W. By. Co., which the 
bkpt., before his bkpcy., had contracted to sell to 
deft., & to convey to him on a day subsequent to 
the bkpcy., the declaration averring that pltfs. 
were the proprietors of the shares, & that they 
tendered certificate's Ui them t/O deft. ; deft, 
pleaded, first, that J. committed no act of bkpcy. ; 
secondly, that the act of bkpcy. on wliich he was 
declared a bki)t. was unlawfully conccrt^Ml between 
.1. pltf., <fc that he commitlxul no other act of 
bkpcy. ; thirdly, that pltfs. were not proprietors 
of tlui shares ; fourthly, that they did not tender 
certificati's of them lo deft. The act of bkyjcy. 
consisUul in .l.’s Jwiving given diretitions, when in 
(‘mbarrassod circumstances, that he should be 
denied lo all persons ; but there was no proof that 
any person was in fact denied^ nor that ,1. secreted 
himself. The jury found that the denial was with 
intent to delay his creditors : — Serrdde : this was 
not a case in which the depositions were con- 
clusive evidence of 1 h(i matters contained in them, 
under fi (ieo. 4, c. 10, s. 92, inasmuch as the bkpt. 
co\dd not )uw(^ fulfilled his contract on the day 
spi^cified, & therehire this was not a debt or demand 
for which h(‘ could have sustaim^d an action ; 
l)ut even if the c aH(‘- were within that sect., evidence; 
might be given to show tlvat the act of bkpcy. 
was conce'rted.- llAitR v. WAUiNci (1838), 3 

M. & W, 302 ; 1 Horn H. 90 ; 7 L, .1. Ex. 118; 
l.iO E. It. 1181. 

J nnoUit ions : "Retd, hotulon rimnd .Tuiiclion l{y. r. Frcc- 

niun (1841), 2 Man. ife (J. «()G ; Alsaf,'CT v. C^loso (1812), 

JO M. & W. 57(5. 

.]— Sec, further. Bankruptcy, Vol. IV., 

l»p. 77,013, 514, Nos. 070, 4051-4000; Vol. V., 
j>. 089, Nos. 8087- 8090. 

2660. Order of discharge How proved Copy 
signed & sealed.] — A paper, purporting io be a 
copy of the original discliarge of an insolv(;nt, tV 
signed by the clerk of the proper ofilcer of that ct.., 
with the imprt'ssion of the seal afilxed to it, is 
admissible in evidence to prove sucli discharge', 
without the production of the certificate tbereof, 
or i)roof of its being an examined or attested copy. 
— (/ARPENTKU V. WHITE (1819), 3 Moore, C. B. 
231. 

Annotatiovs : — Mentd. Howard v. Harf olozzi (IS3.T), 4 

H. Ad. ; Wilkin v. Manning (1854), U Kxch. 57.'*. 

2661. Original entry of Judgment.] - 

In ord(;r to prove; the order of the Insolvent 
Debtois’ f'ourt for the discharge of a d(;btor, it 
is not sufficient to pioduce & jirove the order to the 
marshall for the discharge of the debtor, reciting 
the judgment. The original entry of the judgment 
by the ct. ought to be produced. — Doe d. Bobin- 
soN v. Barton (1819), 2 Stark. 473, N. V. 

-.1 — Sec Bankruptcy, Vol. IV., p. 580, No. 
5323. ■ 

2662. Order of commissioner — Sale of goods in 
bankrupt’s disposition — Admissibility in action of 
trover.] — An order for the sale of goods in the 
order & disposition of bkpt. at the time of his 
bkpcy. with the consent of the true owner, has 
the efi'ect of making the title of the assignees 
n;lat(; back to the time when the act of bkpcy. 
was committed. Therefore, wfiiere, after the true 
owner had taken possession of the goods, & before 
any order had been made, the assignees seized & 
sold them : — Held : an oilier subsequently made 
by a comr. justified the seizure, & it might be given 


n evidence in an action of trover for the goods, 
under the plea of not possessed. — Heslop v 
Baker (1853), 8 Exch. 411 ; 22 L. J. Ex. 333 ; 20 
E. T. O. S. 191 ; 17 J. P. 136 ; 1,55 E. B, 1408. 
Anvniations : — Refd. Fielding r. Lee (1805), 18 C. B. N. S. 
499 ; Cooko v. Homminsr (^1868), L. li. 3 C. P. 334. Mentd. 
Webb’s Policy (1807), 30 L. J. Oh. 341. 

Bankruptcy appeals.] — See Bankruptcy, Vol. 
IV., p. 5.30, Nos. 4921-4923. 


Hub-sect. 4. — Convictions. 

A . A dm iaaihilitif. 

See, (jcnerally, Estoppel, Vol. XXL, ])p. 195- 
198, 226-229. 

2663. Only if available for use of both parties.] — 

B. V. Warden of the Fleet, No. 2673, jmst. 

2664. In civil suit.] — The record of a conviction 
in a criminal matter cannot be read as evidence 
n a civil suit. — Gibson v. McCarty (1736), Ta^c 

temp. Hard. 311 ; 95 E. R. 202. 

Annotations: — Consd. HelHham v. Blackwood (1851), 1 1 
C. B. 111. N.F. In the Estate of Crippen, 11911] P. 108. 

2665. On behalf of party procuring con- 

viction — Conviction for perjury.] — one party to 
a civil ,suit bo convicted of perjury upon the 
testimony of another, the witness cannot in any 
manner avail himself of that conviction in ihe 
same suit ; scrnhle : nor in another suit for tlu; 
same cause. — Burdon v. Browning (1809), 1 
Taunt. 520 ; 127 E. K. 935. 

Annotations : — Consd. Blakemore v. Glatnorsaiisbiro Canal 
(ki. (1835), 2 Cr. M. tc Jl. 133. Mentd. Holbrook v. 
Sharpey (1812), 19 Ves. 131 ; Williamson n. (loold (1823), 
H Moore, C. 1>. 324. 

2666. Res inter alios acta — Conviction for 

stealing.] — In an action against d(.‘ft. for giving 
I)ltf. into custody on a (‘harge of stealing oysters : — 
Held: deft, could not, for tlu; jiurposo of proving 
bona fidcs on his j)art, give (widence of a prior 
conviction of a third parly for stealing oysters 
from the sami; bed, such conviction not having 
come to the knowledge of deft, at the time of his 
giving pltf. into custody.— Thomas v. Bussell 
(1854), 9 Exch. 764 ; 2 C. L. B. 542 ; 23 L. J. Ex. 

233 ; 23 L. T. O. S. 81 ; 18 J. P. 602 ; 2 W. B. 

418 ; 156 E. B. 327. 

2667. Conviction for murder.] -~lt 

is i)lain from the numerous authorities . . . that 
a (Conviction for felony is rea inter alios acta, 

of itself is no evidence in any civil proce(;ding that 
tlie person convicted has committed a felony 
(Buamwell, L..T.). — Leyman v. Latimer (1878), 
3 Ex. D. 3,52 ; 47 L. J. Q. B. 470 ; 37 L. 'J\ 819 ; 

26 W. B. 305 ; 14 Cox, C. C. 51, O. A. 

AnnxAatio7is : — i^ld. Yates d. Kyfbn-Taylor & Wark, [18991 
W. N. 141. Dbtd. In the Estate of Crlppou, [1911] 1*. 
108. 'Pbo decision in Leuman v. Latimer did not 
npoii this groimd, & the case is not referred to in the notes 
to the leading authority of tlic JJachess of Kingston's Case 
(1779), 2 Smith, L.C., p. 731; I venture to doubt whether 
tlie authorities support Lord Bhamwkll’s proposition 
(Evans, 1\). Refd. Monson r. Tussauds. Monsoii v. 
Tussaud, [1894] I Q. B. (571. Mentd. Hay v. Tower 
Division JJ. (1890), 59 L. J. M. C. TU. 

2668. .] — Yates v. Kyffin- 

Tayloh & Wark, [1899] W. N. 141. 

Aiinoiation : — Dbtd. In the Estate, of Crippen, [1011] P. 108. 
1 cannot hud that this case was carried to the Ct. of Appeal ; 
unless it was affirined on appeal it is not binding on this 
ct. (EVANS, P.). 

2669. .1 — A certified copy of th(‘ 

conviction of a husband for the murder of his wife 
is admissible in evidence against him in a civil 
proceeding mter alios acta, & is admissible not 
merely as proof of the conviction, but also as primd 
facie evidence of the commission of the crime. 

vi(;tion cannot be admitted as proof 
of a fact in a civil suit. — JAaiESOx r. 
Lkitcii (1842), Mihv. 983.— IR. 


knew of the proceedings in bkpcy. — 
G’Buikn r. Bf.hnard (1813), G I. L. IL 

G.™ IR. 
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2664 i. In civil suit .] — A criminal con- 
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Wliere a convicted felon . . . brings any civil 
proceeding to establish claims, or to enforce rights, 
which result to the felon . . . from his own crime, 
the conviction is admissible in evidence, not 
merely as proof of the conviction, but also as 
presumptive proof of the commission of the crime 
(Sir Samuel Evans, P.). — In the Estate of Cuippen, 
[1011] P. 108 ; 80 L. J. P. 17 ; 104 L. T. 224 ; 27 
T. L. R. 258 ; 55 Sol. Jo. 273. 

Annotations : — Folld. Mash v. Darloy, flOH] 1 K. B. 1. 

Mentd. In the Kstate of Hall, Hall i\ KriiKhf & Baxtur, 

11914] 1*. 1 ; (layer r. (layer (1917), IIG L. T. a22. 

2670. Conviction for having unlawful 

carnal knowledge.] — Upon the hearing of a com- 
]>laint under Bastardy Laws Amcmdmcnt Act, 1872 
(c. 05), s. 4, the only evidence adduced in corro- 
boration of that of complainant was the cvidimce 
of a pei‘son who dcpoS(;d he had been present at the 
trial & conviction of the alleged father of com- 
plainant’s child at the assizes upon an indictment 
charging )iim with liaving unlawful carnal 
knowledge of complainant ; — Held : evidence of 
the conviction was admissible. — Ma.sii th Daiiley, 
11914] 1 K. B. 1 ; 83 L. .1. K. B. 78 ; 109 L. T. 
873 ; 78 J. P. 4 ; 30 T. L. R. 5 ; sab nom. Wash 
V. Dakley, 58 Sol. Jo. 49, 1). C, ; affd, on other 
grounds, [1914] 3 K. B. 1220, 0. A. 

Annotation : — Mentd. Thoinaw r. Jones, 11921] 1 Iv. B. 22. 

2871. In subsequent proceedings — Conviction on 
information — Trial of indictment.] — A. was 
(‘xamined before two magistrates on an information 
against B., for having smuggled spirits in his 
possession ; A was aftcu'wards (examined on tiu; 
trial of an indictment against B., for assaulting 
revenues olTicers while they wore attemiding to 
seize these same spirits. On this last occ.a-sion, A. 
swore that he had always given tJu; same account 
of th() transaction ; — Held : the record of B.’s 
conviction on the information, in whicli A.’s 
(‘vidence before tlie magistrates was set out, wa.s 
not legal eviden(;(^ t-o contradict A. by showing that 
h(*. liacl given a different account of the transaction 
when first examined. — R. v, 11 owe (1808), 1 
(’ami). 4(Jl ; 0 Esp. 124, N. 1*. 


2672. - — Conviction for penalties Different 
parties.] — Hart v, McNamara (1817), 4 Jhieo, 
154, n.; HOE. R. 424. 

A nnatatuni : — Refd. He Mora r. Coiiclia (I88.>), 29 Ch. D. 
‘2G8, 


2673. Conviction for assault — Action for 

the same — Not it conviction at suit of the King.] — > 

(1) Conviction of battery at the suit of the King 
cannot be given in evidence in trespass on the 
same battery. 

(2) No record of conviction or vi^rdict can bo 
given in evidence but such as bt)th parties might 
liav'o prodiK^ed.-— -R. v. Warden of the Fx.eet 
(1098), 12 Mod. Rep. 337 ; Bolt, K. B. 133; 88 
E. R. 1303. 

2674. - - — .] ~R. V. Fontaine 

Moreau, No. 2032, anle, 

2875. - - Conviction for malicious damage - 

Action for false imprisonment.] — In an action of 
tn^spass false imprisonment brouglit against 
justices Held : they might givi^ in evidence 
a conviction [against pltf. for malicious damage] 
whicli was iiled at the Midsummer sessions, as 
well as one tiled at the Easter sessions. — CiiAUrER 
V. Greame (1849), 13 (|. B. 210 ; 3 New Mag. (’as. 
106 ; 3 New 8ess. Cas. ,382 ; 18 L. J. M. (J. 73 ; 
12L. T. O. S. 171; 13.1. P.232; 13.7ur. 20S; 110 
E. It. 1245. 

Amuiiatiimf! - — Expid. r. Hrowri (1819). I.? I.. T. O. H. 

;i91. Refd. p. Ausliti ( 1880 ), .^> 1 ) 1j. .1. M. O. 8. 

In appeal to Court of Criminal Appeal.] —Ser 

Criminal Law, Vol. N^V^, pp. 522, 525, Nos. 
5801-5870, 5901 -5900. 

B. Hoiv Proved. 

2676. Copy — Original book of entry unnecessary.] 

--Fuller (OR Fullers) r. Fotch (1095), (^arth. 
310 ; Jlolt, K. B. 287 ; 90 E. R. 802. 

Annotation : -Refd. Biiitf.sgalc v. C’larko (1829), .8 ]j. .1. O. S. 
M. C. j:'»7. 

2677. Examined copy.] It. Piimhridoe 

(Inhaihtants), No. 1801, aate. 

2678. - - Certifled copy.] //t the. Eslale n/ 
Cuippen, No. 2009, ante. 

— — •.] — See.furUiery Sect. 9, sub-sect. 5, C.^anle. 

2679. Records of petty sessions — Containing 
entries of convictions — Insufficient. 1 .lusticc s , 
not warranted in adjudicating a forfeiture of a 
li(;ence without h*gal proof of a former conviction ; 
a mere reference to tlu) records of Ukj jietty H()Ssions, 
where former convictions are entcij’ed, will not 
suffice.— Cross v. Watts (1802), 13 (5 H. N. S. 
239 ; 1 New Rep. 02 ; 32 L. J. M. C. 73 ; 7 L. 


2675 i. In snftscQurnt j>rocccdings — 
(Utnviction for malicious danunjc — 
Action for false imprisonment.] — In an 
action for false jjnprisonment against 
a. justic-e of tlu* peace the deelaration 
ehargod tliat he acted wltljout juris- 
diction, iSc also maliciously without 
reasonable & l)rohahle cause. Plea 
justifying the Iniprisonment ninler a 
eouviction for maliciously destroying 
trees. I’ltf. put in evidence the 
warrant under which he wa.s arrested, 
reciting that he had been convicted 
before deft, of maliciously destroying 
trees as stated in the plea, was 
adjudged to be imprisoned for twenty 
days, iSc he proved his linprisoiirnent 
under the warrant, & that he had been 
tlischarged on habeas corpus ; but tbe 
reason for the discharge was not 
shown). Deft, called no evidence 
I/eld : the recital being evidence for 
deft, of a eouviction, pltf. was bound 
to prove either that there >vas no such 
conviction, or that it was a matter 
bevond the justice’s jurisdiction. — 
Ward v. Outhouse (1882), 22 N. B. IL 
220.— CAN. 

e. Defeclice conviction.] — A 

conviction, though defective, is admis- 
sible in evidence in an action against 
the justice, in order to repel any 
inference of malice & want of probable 
cause. — M cjGilvkhv r, Gault (1879), 


19 N. IL 11. 217. -CAN. 

f, „ . .] -Pltf. having been 

arrested, convicted, imprisoned for 
having ii<inors for sale near public 
works, writs of habeas corpus & 
certiorari were issued on the return 
thereof lie was dischargeil. Under a 
writ of certiorari directed to defts., 
the convicting magistrates, the con- 
viction, which was not under seal, 
was returned l)y defts.’ solr., who in 
his affidavit accompanying ti»e return 
swore that the conviction returned was 
the one made by (lefts. : — field : in 
an action against the magistrates the 
return being made to a writ of certiorari 
directed to defts., & not referring to 
the certiorari directed to the gaoler 
under the hubeas corpus, & in face of the 
solr.’s affidavit, a jiroperly sealed con- 
viction, which, h(jwever, was not pro- 
duced at the trial, could not be received. 
—Bond o. Oonmke (1888), 15 O. It. 
716 ; 16 A. K. 398.— CAN. 

g. . Conviction for trespass — 

Action for same .] — By royal patent, 
lands specifically desciribed, adjoining 
a seashore, were granted, “ & also all 
& singular lands, tenements, etc., to 
the aforesaid preinlses, etc., belonging, 
etc., etc.” The person in whom the 
estate of the grantee became vested 
brought an action for trespass on the 

I adjacent seashore b(?tweeri high He low 


water-mark. & for l.rovcu- & eonversiod 
of uagatluirod drifted sea-wtHMl th(!r(M»n, 
He at tlie trial ju’ovmd eon vied Ions at, 
>etty HossioiiH for trespasses on the 
ocus in quo, Hz an award In Ids favamr 
in a former action brought by him 
ag.'iinst an alle!ge:d tu^spassci- ; -Held: 
tlio convietions & award wi're proT)L!rly 
I’oceivod in oviderKJii, —liioow r. liAtiKN 
(1874). I. U. 9 (t L. 29 ; 11 1. C. J.. il. 
IDS.— IR. 

Cuncicli.(}n for biuamif — 

Action for divorce.] — Wher(‘, in an act, ion 
for divonie, it was impossible (,o lU’oduce 
the marriage certilleate, or a ('crti/lod 
eopy thereof, th(i cd,. ac.c.ei)ted ju-oof 
of deft.'s conviction of bigamy l.ogether 
with pltf.’s testimony of tlie marriagii 
as sulflciont proof of tlie marriage. - 
PlUN.SI.OD 11 . IbUNSLOO (1910), T. P. D. 
630.— S. AF. 

PART IV. SECT. IL SUB-SECT. 4.— B. 

2678 1. (bipi/ — Certified copp.] - 
Semble : a conviction returned to the 
fiuartor sessions. He tiled by the clerk 
of the pea(30, i»C(;orncH a rcc.ovd of thtJ 
ct., Hz may bo j)roved by a certltted 
copy. — Graham v. McjAR'inuit (1866), 
25 U. (5 II* 478, — CAN. 

k. I^arol evidence.} — Parol evi- 
dence without a certin(!ate of con- 
viction aflords jtritnd facie evidtmee thu L 
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Evidence. 


Sed. 11. — Judicial proceedings : Siil)-aect. 4, B. & 
C\ ; 8ut)~8ect,. 5, jj.] 

463 : 27 J. P. 7 ; 9 Jur. N. S. 776 ; 11 W. B. 
210 ; 143 B. II. 06. 

Mentd. Deal r. Schofield (1867), L. K. 3 

Habitual criminals.] — See Criminal Law, VoL 
XIV., pp. 485, 486, Nos. 5307, 6308. 

Offences after previous conviction.] — See Crimi- 
nal Law, Vol. XIV., pp. 498-500, Nos. 6483-5610. 

Offences relating to prisoners — Convict at large.] 
— See C’RiMiNAL Law, Vol. XV., p. 715, Nos. 
7731-7738. 


C. For What Purposes admitted. 

2680. Evidence of falsity of deed— Conviction 
for procuring forgery.]— Ivy’s (T.ady) Trial, 
JVfossAM V. Ivy (1084), 10 State Tr. 555, 027. 
Anno^iUm .'—VLeniH. Darby v. Ousoley (1856), 2 Jur. N. S. 

467. 

2681. Liability for repairs of highway — Con- 
viction for non-repair.] — A record of conviction on 
an indictment against a parish for not repairing 
a rf)ad is conclusive evidence of the liability of 
that parish to repair. — It. St. Pancras (In- 
habitants) (1794), Peake, 280, N. V. 

An^taiUma '—Conud. IL r. Haiighton (1853). 1 E. & H. 

Mil. Refd. IL V. PlalvCTDon? (1852), 5 Cox, C. C. 513. 

Mentd. Jt. v. DerbyHhiro (1812), 6 .Tur. 4 83. 

2682 .] — If to an indictment for not 

repairing a liigliway against a parisli (Consisting of 
three townships, viz. A., li. <& C., tlicre is a plea on 
the pai't of that (!ach of the three; townships 
has immeinurially rejiairod its own highways 
separately ; the rcicords of indictments against the 
])arish g(;iierally, for not repairing highways 
sitnale in A. A JJ. witli gen(‘ral pleas of not guilty 
A convictions thiU'eujiGn, an; primd facie cvid(;n(;e 
to disprov(‘ Hk* custom for each townsliip to 
repair separately ; but evideii(‘c will bt; admitted 
that ih(;se ])leas of not guilty were pleadeal by 
hihabitants of A. A 11. without the privity of tlie 
inliabitants of C. It. v. Kardisland (iSJO), 2 
Painp. 491, N. P. 

AnnohUums : — Refd. II. r. Haughlon (1853), 1 E. & H. 501. 

Mentd. ic v. Ecclostield (1818), 1 IL & Aid. 348. 

2683. — — - — — Scmhle : judgment by de- 
fault upon an indictment for non-repair of a Jiigh- 
way is not conclusive evidence against the i>arish 
of a liability on their part to repair such liighway. — ■ 
It. V. Whitney (Inharitants) (183.5), 3 Ad. A Kl. 
09 ; 3 Nov. A M. M. P. 417 ; 4 N(w. A M. K. lb 
594 ; 1 Har. A W. 147 ; 111 P. It. 339. 

AtW4)taHcms .'--"Reid. IL v. Haughton (1853). 1 E, A IL 501 . 

Mentd. C’oniwcll r. MetropoliUin Hewern Conirs. (1855), 

10 l<,xch. 771 ; JL i?. LancantcT (1868), 32 J. 1’. 711. 

2684. .] — Upon the trial of an in- 

dictment against parish A. for the noii-rcpair of a 
highway, it apiicaied that A. had always repaired 
the road in question, which passed over waste 
ground in tlie parish of B,, A connected together 
two separate portions of A. In 1785, the in- 
habitants of A. submittt;d to an indictment for 
non-repair of the same road, A paid a fine. In 
1788, inclosuro comrs. acting under the authority 


of a statute for inclosing the commons, moors, A 
waste grounds within the parish of B., made an 
award, whereby they set out the road in question 
as situate in B. and to be repaired by B. After 
the award, as before, the inhabitants of A. con- 
tinued to repair : — Held : the former conviction 
was conclusive evidence against A. that the road 
was situate in that parish. — B. v. Nether Hallam 
(Inhabitants) (1854), 3 C. L. K. 94 ; 24 L. T. O. S. 
109 ; 19 J. P. 105 ; 0 Cox, C. C. 435. 

2685. ,] — Evidence of a previous con- 

viction ()f the inhabitants of a jiarticular district 
in a parish for the non-repair of one of the high- 
ways in such district is admissible to prove that 
the district is liable by immemorial custom to 
repair all the highways within its limits, for the 
repair of which the inliabitants of the whole 
common law parish would otherwise bo primd 
facie liable. — It. v. Lordsmere (Inhabitants) 
(1880), 54 L. T. 766 ; 51 J. P. 80 ; 2 T. L. K. 
023 ; 10 Cox, C. C. 05, C. C. II. 

Annotation : — Mentd. IL v. Oxford Canal Navigation (1903), 

72 L. J. Ch. 285. 

2686. Of disputed ownership — Conviction for 
possession of goods.] — In trespass for breaking the 
house of A. A taking his woollen yam, defts. may, 
under the general issue, sliow that the yam was 
afterwards condemned in order to make out tliat 
A. could have no property in it. But the con- 
demnation of the yarn, unless the parties had a 
search warrant, will not justify the entering of a 
house. 

If yarn of a des(;i'iption liable to be condemned 
were found in the liousi; of pJtf., magistrates liave 
jurisdiction to condemn it undm* the statute, A to 
convict pllf., although the yarn was not found on 
the ex(;cuti()n of a s(;arch warrant previously 
grantt^d ; A, in an action by pltf. for taking it, 
the conviction is evidence for the defenc(*, althougii 
it is founded on the evidence of one of (lefts. — 
Davis r. Nest (1833), 0 C. A 107 ; 2 Nev. A 
M. M. 0. 101. 

Annotation .'—yienid. It. t\ Wilcock (1845), 7 B. 317. 

2687. To negative claim as of right — Action for 
disturbing watercourse.]— Oast; for disturbing a 
watercourse which of right ouglit to flow into 
pltf.’s close to irrigate it. Plea, denial of right. 
There was evidence tliat pltf. A those under whom 
he claimed, had been constantly in the habit of 
drawing off the water to iri’igate his close, A that 
the owners of the watercourse resisted it. On 
one occasion, when pltf.’s servant drew olT the 
water, he was summoned before a justice for so 
doing ; pltf.’s son by bis direction attended A 
defended the servant, A jiaid a line of Is. The 
conviction was under a local Act, from which there 
was a power of appeal. Pltf. did not appeal. 
The conviction was tendered in evidence A re- 
jected : — Held : the evidence was improperly 
rejected, os the conviction, unappealed against, 
was, in the circumstances, evidence of an acknow- 
ledgment by pltf. that the usage, to draw off the 
water for irrigation, was not as of right. — Eaton 
V. Swansea Waterworks Co. (1851), 17 Q. B. 


a poraon had been tried & convicted 
of a crime. — Snun* v. M'Gavin (1821), 
2 Murr. 481.— SOOT. 


PART IV. SECT. 11, SUB-SECT. 4.— C. 

. 1. Of dUpvied onmerahip — Con^ 
\[eiwn for receiving stolen notes .] — 
fiftd boon couviotod bj' a orimlnal 
et. for receiving notoa knowing them 
to have been stolen. The notes 
remained in the hands of the police, 
^vh(> refused to give them up to pltf. 
without an order of the ct. Idtf. sued 
for the money, & it was contended on 


hla behalf that It would only bo 
noce-gaary for him to prove that deft, 
had been found guilty to entitle jiltf. 
to an order for the money to ho paid 
him : — Held : pltf. mugt prove his 
claim to the notes to the satisfaction 
of the ot. ; tho verdict in tho criminal 
ct. against deft, not being Buflicleiit 
proof of pltf. '8 claim. — P anna Lal 
V. Gapikam Bazuriau (1869), 3 B. L. 
R. App. 2.— IND. 

m. Not as adjudication on status.} 
— The fact that a person has been 
convicted of being a prohibited 


immigrant is not, on a subsequent 
prosecution of the same person for 
being a prohibited immigrant found on 
a subsequent occasion within the 
CJominonwcallh, evidence that he is 
then a prohibited immigrant. — Bain 
V. AH Kek (1913), 17 C. L. K. 433.— 
AUS. 


n. To vindicate Oovernment.] — J. 
was convicted of tlio theft of 61 bars 
of gold & sentenced to a term of 
imprisonment. The gold found in his 

g ossession was retained by the police 
: afterwords sold, tho proceeds being 



Part IV. — ^Documentary Evidence. 
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267 ; 20 L. J. Q. B. 482 ; 17 L. T. O. S. 154 ; 15 
Jur. 675 ; 117 E. 11. 1282. 

J rotations :—Distd, R. v. Falrie (1857), 8 K. & B. 486. 
Mentd* Rolle v. Why to (1808), 8 B. & 8. 116 ; Glover v. 
Ck)leman (1874), L. K. 10 C. P. 108; Dnlton v. Angrus 
(1881), 6 App. Cas. 740 ; Hollins v. Vorney (1884), 13 
Q. B. D. 304 ; Presland r. Bingham (1889), 60 L. T. 433 ; 
Lyell r. Hothflcld, [1914] 3 K. B. 911. 


2688. Evidence of commission of crime.] — A 

conviction for felony is res inter alios acta^ & of 
itself is no evidence in any civil proceeding, that 
the person convicted has committed a felony 
(Bramwebl, L.J.). — Lryman v, Latimer (1878), 
3 Ex. D. 352 ; 47 L. J. Q. B. 470 ; 37 L. T. 819 ; 
26 W. li. 305 ; 14 Cox, C. C. 61, C. A. 

Annotations : — Consd. In the Estate of Crippen, [1911] P. 
108. Refd. YatoH v. Kyffln-Taylor & Wark, [1899] 
W. N. 141. Mentd. Hay v. Tower Division JJ. (1890), 59 
Jj. .1. M. C. 79 ; Monsoii v. TuBsauds, Monsou v. Tiissaiid, 
[1894] I (i. B. 671. 

2689. .] — Yates v. Kyffin-Taylor & 

Ware, [1899] W. N. 141. 

Annotation: — ^N.F. In the Estate of Crippen, [1911] P. 108. 

2690. Presumptive evidence.] — In the 

Estate of Crippek, No. 2609, ante, 

2691. To prove betting on licensed premises — 
Previous conviction — In respect of same premises.] 
— W. was convicted for unlawfully using licenced 
premises for the purpose of betting, & the lioldor 
of the licence was then summoned for suffering 
his premi.s(?s to bo used in contravention of Betting 
Act, 1853 (c. 119). On the hearing of tliis in- 
formation the licencee desired to call evi(l(uico to 


show that no betting had taken place on his 
premises on the occasion, but the justic(^s refused 
to admit this evidence Ac admitted the conviction 
against W. as being conclusive against the licence 
holder tliat Ixitting Jiad taken place they con- 
victed ; — Held : tlie conviction against W. that 
he had used the premises for the purpose of btjtting 
was not admissible in evidence against the licencee, 
the conviction of the licencee W4is thoroforo 
wrong <fc must be quashed. — Tayi.or v. Wilson 
(1911), 106 L. T. 44 ; 76 J. P. 69 ; 28 T. L. K. 
97 ; 22 Cox, C. 0. 647, D. C. 

Of dishonest or criminal life.] — See Criminal 
Law, Vol. XIV., pp. 486, 487, Nos. 


8 1 J B -SECT. 5 . — I) ECRE \W . 

A, Admissibility, 

2692. General rule — Must be a judicial decree.] 

— Upon the trial of an issue in prohibition, whether 
the usurpation of office in a quo ivarranto informa- 
tion mention(?d was committed out of the? juris- 
diction of the County Palatine, within that of 
the City of Chester ; a document from the 
remembrancer’s offitaj of th(^ Ct. of Exch. was 
produced, purporting to be a decree made after 
hearing of a complaint against the citizens 
of Chester, & their answer, by the Lord High 
Treasurer of England, the Chancellor of the 
Exchequer, the tinder Treasurer, & the Chief 
Baron, with the advice & assent of a Queen’s 
Serjeant, & the Queen’s Attorney & Solicitor- 
General, & others of the same Ot. : — Held : this 
document was not admissible in evidence as a 
decree, because it was not a decree of the Ct. of 
Exch. nor of any ct. known to the law at the time 
when it purported to have been made. — Rogers 
V, Wood (1831), 2 B. & Ad. 245 ; 109 E. 11, 1134. 
Annotations : — ^Refd. Crease v. Barrett (1835), 1 Cr. M. & R. 

919. Mentd. Evans v. Rees (1839), 10 Ad. & El. 151. 


2693. Must be an adjudication.]-- Pltfs. de- 

rived title to a f(^rry under a grant from Edward HI, 
to the priory of B. Defts. in disproof ot this title, 
sought to show that there was a pre-existing 
ferry from L. to B., & from B. to L. which rimdorcd 
the grant of Edward III. void os a grant of ferry. 
In order to show that both were ferries one way 
only, pltfs. from B. to !>., &; the other from 
L. U) B., pltfs. gave in evidence certain proceedings 
&> orders of the Ct. of Ch. of the Duchy of Lan- 
caster, temp. Cliarles I. : — Held : none of tJie orders 
were admissible in evidence, as not amounting to 
any final decree, or containing any adjudication 
of the ct. ux)on the rights of the parties, but 
merely direct irig the continuance of a certain 
state of things pendente lUc . — PiM v. CuiiELL 
(1840), 6 M. A, W. 231 ; 151 E. K. 395. 

Annotations : — Distd. Neill v. Diivonsliii-o (1882), 8 App. 

CaH. 135. Refd. Mercur v. Denuo, [1905] 2 Ch. 538; 
Goiioral Estates Co. v. Beaver. [1914] 3 K. B. 91 8, Mentd. 
Allen V. Hayward (1845), 7 Q. B. 960 ; North & Hoiith 
Shields Ferry Co. u. Barker (1 848), 2 Exch. 1 3(5 ; Dunraven 
V. Idewellv!! (1850), 14 Jur. 1089 ; Cowes U. C. r. South- 
ampton, Isle of WlHfht, <fc South of lOujfland Royal Mall 
Steam JVioket Co., [1905] 2 K. B. 287 ; Haiuinerton v. 
Dysart, 1 1910] 1 A. C. 57. 

2694. Chancery decrees — Whether admissible at 
common law.] — Market v. Sly (1658), 2 Sid. 75 ; 
82 E. R. 1265. 

2695. — .] — Tucker v, Wilkins, No. 

3100, post, 

2596. If pleadings not recited.]-— 

The ord 'r for an attachment for not imying the 
costs of a suit in equity is in itself prund facie 
evidence tiiat a suit Juid b.*,en pending, 
a dec]*t‘e in ecpiity is admissible in evidemn 
though it do not recit^e the bill answer, 
though no i>roof be addiKunl tluTtiof. -Hi.owiOR e. 
JIoLiJS (1833), 1 Or. M. 393 ; 3 Tyi*. 356 ; 2 
L. J. Ex. 176 ; 149 E. R. 452. 

Annotation : — Refd. Attwood v, Taylor (1840), 1 Man. tS: G, 
279. 

2697. — - — .] — On an issue as to the exist- 

ence of an imm(unorial right : — Held : ( I ) a decree 
of th(^ Ct. of Equity, in a cause between third 
parties, touching the same riglit, wliereby an 
i.s.sue was directed to try whether ccu’tain sums 
were a reasonable recompense, was admissible in 
(evidence ; (2) the jiarty producing it was not 
bound also to put in the depositions in the cause, 
which w(u*e refeiTcd to, in the usual form, in tlie 
decree. Semble : the other i)arty would be en- 
titled to read tlie depositions as liis evidence. 
(3) Wliero a document lias been put in by one 
of the parties in a cause, & j>ortionH of it liavi? 
been read at Die instance of the opposite eounsed, 
Jie is then too late to object to its admissibility. — 
Laybourn V, Crisp (1838), 4 M. W. 320 ; 8 
C. & P. 397 ; 1 Horn, & 11. 326 ; 8 L. J. Ex. 1 IS ; 
150 E. R. 1451. 

Annotations : — yts to (1) Refd. FiVaiis v. ]loc8 (18 .j 9), 10 Ad, 
& El. 151. Generally, Mentd. ThoiuuBOU v. Daniel (1853). 
10 Hare, 296 ; MIIIh v. ColchcHlor Corpii. (1807), L. R. 2 
C. P. 476 ; Woodham v. PotorHun (I87J), 25 L. T. 26. 

2698. Admissibility in Irish Court.] — A 

mtgee. of part of an estate in Ireland, filed Ids bill 
of foreclosure in the Ct. of Oh. in England, & 
obtained the usual decree. A mtgee. of the other 
part of the same estate filed his bill of foreclosure in 
the Ct. of Oh. in Ireland ; & on hearing this cause, 
deft.’s counsel desired that the decree of the Ct. 
of Oh. in England might be read, to the intent 
that the decree of the Ot. of Oh. in Ireland might 
be made agreeable thereto ; but this request was 


paid Into the public treasury. Some 
years after J. had served his term he 
sued the Govt, for restoration of the 
gold or payment of its value : — Held : 
the conviction of J. could be adniitted 


In proof of the fact that the Govt. 
in detaining the gold or Its proceeds 
had not acted as a spoliator. — J udkl* 
MAN V. Colonial Governmknt (1909), 
3 Buch. A. C. 446.-8. AF. 


PART IV. SECT. 11, SUB-SECT. 5.— A. 

o. General rule .] — A decretal order 
may bo read at the trial & admitted in 
evidence on proof of the hi 6 answer, 
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Evidence. 


Sect. 11. — Judicial 'proceedings : Sub-sect. A., B. 

refused, because present pltf., though deft, in the 
former cause, was not brought to hearing in that 
cause, & consequently no party to the said decree. 
— Everaud V. Aston (1717), 3 Bro. Pari. Cas. 
501 ; 1 E. 11. 1498, 11. L. 

2699. Where parties different.! — Crouoi v. 
Drury (lOOl), 1 Keb. 27 ; 83 E.'E. 790. 

2700. .J - Kveraro V. Aston, No. 2098, 

aide. 

2701. - A decree between other parties 

may be n ad as a pfecedent but not as evidence. — 
Austkn V. Nicholas (1717), 7 Bro. Pari. Oas. 0; 
d E. R. 7, H. L. ; affg. S. C. sub nom. Nicholas v. 
Austkn (17ir>), 2 Wood, 10. 

2702. .J — A. d(‘cree read in evidence where 

the lessee <fc jiot the iinpropriahjr was party. — 
Lincoln (Bi>.) v. Ellis (1722), Bunb. 110; 14.7 
E. It. Old. 

2703. .] — Th(' S(‘rd/(‘nce of an ecclesiastical 

ct-. in matrimonial causers is evidence against 
tidrd p(usons.-— Clues v. Bathurst (17dd), Lee 
temp, llard. 11 ; 9.7 E. it. 7 ; sub nom. (h.KWS v. 
Ba^iuukst, 2 Sira. 9()0. 

2704. .J -Imyroukn V. Crisp, No. 2097, 

ayde. 

2705. Where parties the same.]— Act s of the ct. 

as a decree, or order, in another cause' between the 
same parlies, may bo read without an order. — 
BROeyKS V. 'rAVi.oH (1729), Mos. ]8H ; 2.7 C. It. 
dll, L. C. 

.4 nno^iavms Mentd. C’laro v. (’laic (I TIM), Cas. temp. 
Tull). 21 ; (Jroeiiwood v. Vortloii (isril), 1 K. & 71. 

2706. — -.| -Askew v. I^oulterers ('o., No. 


2707. Subject matter the same.] — Laybourn v. 
Crisp, No. 2697, ante. 

2708. Divorce decrees — Admissibility in subse- 

quent petition.] — A petition by C., the husband, for 
dissolution of marriage was dismissed, adultery 
counter-charged by the co-respondent in the suit 
having been x^roved against him. C. presentx^d a 
fresh charging the wife's adultery with 

other co-respondents, upon which the Queen’s 
Proctor intervened <fc pleaded the decree in the 
forrner suit, ^ the same adultery which was found 
against petitioner. In the second suit the verdict 
was iu petitioner’s favour on all the issues : — 
Held : the decree in the first was admissible as 
evidence in tiie second suit. — Conradi v. Conradi 
(1808), L. R. 1 P. & D. ,714 ; 37 L. J. P. & M. 55 ; 
18 L. T. 0.79 ; 10 W. R. 1023. 

Antu)tulions : — Consd. Yates v. Kyflln -Taylor &Waik, [1899] 

W. N. 1 11. Refd. Butler r. Butler, 11891] 1*. 25. Mentd. 

Mooch r. (Joooh, [18911] U. 99. 

2709. .] — Swan v. Swan (1903), 

Times y Mar. 24. 

2710. Decree of Judicial separation — On subse- 
quent divorce petition.] — Stoate v. Stoate, No. 
3021, post. 

2711. Where depositions referred to in decree — 
Whether depositions to be put In.] — Laybourn v. 
Crisp, No. 2097, ante. 

B. TIoio Proved, 

2712. Registrar’s minutes — Not conclusive.] — 
Tlie registrar’s niinuU's of a dt'creo dismissing a 
bill are not phiadabic in bar Uy ariotlu'f suit 
brouglit for the same matter ; for minutes art' 
but evidence of the judgment of tlu^ ct. the 
ground-work of tlie decu'ci ; but au' by no means 


- -NoriM\K V. (Utsiiuk (1851), 4 Nfid. 
L. It. 29.— NFLD. 

2699 i. Where 2 >arlieH different .) — An 
action was hrouj^ht airainst apiilt. aw 
Huroty 1.0 an adinintstratlou b<»nd. 
'riio brcachcH allcfycd were (1) that tli<‘ 
adrnlniHtratrix did not well He truly 
adniinlKter ; (2) tluit she did not make 
a true & just, account of her admlnistra- 

I ion : — Jlcld : in the absence of a 
Hpeclal apn'ement by the surety to bo 
bound by an order made aj^aiiist the 
j>riMcipaI, a decree of the equity td. 
iu an ailmiuistratlon suit brought by 
one of the next of kin aifaliist tlie 
administratrix was not fivldeneo a.^ainHt 
t.lie Hur<ity wlio was not a party to the 
procecdliufs. — BKonny v. A.-M.' (1910), 

II C. L. It. 4112. -AUS. 

2699 ii. — - I — Deft, was not a part y 
to suits iu which di'crees were obtained, 
Me did not claim tbrous’li tlie parties 
against wiiom they were jiasscd : — ■ 
Jlvld : the decrees were not admissible 
in the suit us evidence ufiralnst him. — 
Ham Naha in Uai v. Ham Uoo.mau 
UiUTNDKU I'ODDAH (1885), I. L. R. 
11 Calc. 5 02. —IN D. 

2699 iii. .] — In a suit for k?ms 

possessiou of land upon the ullejjratlou 
that deft, refused to give up posHcssion 
or to pay rent for it, a decree declaring 
t.lmt Uio land in suit was liable for rent 
was tendered in evidence. Tlie deerco 
hud been obtained by an auction- 
purchaser against deft, but pltf. did not 
elalm title through the auctiou-pur- 
cliaser who had iu fact been treated 
us a trespasser & reiectod : — Held : 
the decree was iiiadniisslblo iu evidence. 
— Mahkndua Lal Khan v. Kosomovi 
Dahi (1885), I. L. H. 12 (Jalo. 207. — 
IND. 

2699 iv. — — — -Pltfs., as purchasers 
of a share of an estate, sued to recover 
their share of the rent of certain tenures 
hold iu tliat estate by defts. Defts. 
denied being in possession as alJeged. 
Antither co-sharer in the same estate 
had previously brought a suit against 


same defts. for the rent of tlie tenures 
& in that suit the present pltfs. & 
otlu^r co-sharers of the estate were made 
co'dcfts., &; the decision in tliat suit 
was that the present defts. were in 
pos8<5Hsioii A: were liable to pay to the 
tiien ])lt f. Ills share of the rent : — Held : 
Mie decree in the former suit was not 
admissible as evidence in the present 
suit. -SirHKNpKR N ATH Pal (JHOW nilRY 
V. BRO.IO Nath 1*al Chowdhry (1880), 
1. Ji. R. 13 Male. 352.— IND. 

2699 V. .] — Pltf. purchased land 

sold in execution of a decree in favour 
of deft., but was subsequently evict (ul 
iiy th<! son of the judgment debtor ; 
he now sued in 1889 to recover the 
imrehaHe-money paid by lilm on the 
ground that the judgment deiitor 
possesseil no saleable interest iu tlvc 
jiroperty iu question. The son of t he 
judgment debtor had obtained a decree 
in 1888 against pltf. & others declaring 
that the judgment debtor had no sale- 
able interest in the property, & in that 
suit the present deft, had given 
evldonoo in support of the present 
pltf.'s contention ; the judgment in 
that 8\iit was now admitted iu evidence 
against defts. : — Held: the judgment 
in the former suit was not evidence 
tigainst deft., he not having been party 
to it.— N 1 LAKANTA V. 1mAM« AHIB ( 1 892 ), 
I. L. K. 16 Mad. 361. — IND. 

2699 vi. .] — S. granted to G., & 

A. a vatni of a certain share in a 
zammdari. & thereui)oa P. brouglit a 
suit against U., S., & A. for specilic 
performance of an agreement to grant 
to liim, IU, a ixUni of same share. 
That suit was decreed with costs, the 
whole of which wei-e realised from U. 
In a suit for contribution brought by 
G. agalast S. & A., the lower appellate 
ct. found that G., S., & A. hud conspired 
in eettlng up a false defence in the 
former suit in order to defeat P.’s 
olalni. The only evidence on which 
the lower appellate ct. had acted as 
establishing such collusion was the llnd- 


ing of the cl., in Micformer Held : 

that llriding was iiiaduiissililo in evi- 
dence, being the lliiding in a case iu 
wliicli G., S., (S: A., wqvv all co>defts., 
v't a third party pltf. — G oiiinj) Chunhkr 
NUNJ)V V. SltlGOlilNJ) (.’iiownuRv 
(1896), I. L. R. 24 Cah^. 330 ; I 
C. W. N. 179.— IND. 

. 2707 i. Subject maiicr the, Hanic.) — A 

f )crson who had becTi jilaced in a 
unatic asylum made his escape. 
Tliereafter he raisi'd an action against 
the keepers of tJie asylum, conelucling 
for declarator, tliat during tlio wiiole 
period of his deU'utiori lie was cottrpos 
mentis. No defences weri' lodged, but. 
be was aliowi'd to lead proof, N: tliere- 
after he obtained decree of declarator 
in absence. Sulisequent.ly bo raised 
an action of damage's against the 
kt^epers of the asylum, whlcli was tried 
upon an issue, initting to tlie jury 
whetiicr defenders had ‘‘ wrongfully 
&illegany detained ” 1dm in tlie asylum 
for his loss, injury & damage : — Held : 
the proceeding & decree in tlie action 
of declaration were not admissible as 
evidence in lids action & had been pro- 
perly rejected, being irrelevant to the 
issue : 8c further, that even if the 
question of sanity were material it 
could not be res judicata iu this action, 
where the question raised was not 
identical vMth that raised in tlie declara- 
tion.— M ackin'iosh V. .Smith <fc Lowk 
( 1865), 3 Maeph (Ct. of .Sess.) 6 ; 4 

Macq. 913 ; 37 Sc. Jur. 318, H. L.— 
SCOT. 

PART IV. SECT. 11, SUB-SECT. 5.— B. 

2712 i. Regisirar’s minutes— Not con- 
clusive. J — The ct. pays no regard to the 
minutes of a decree in the registrar’s 
book. — Finoal V. Blakk (1828), 2 
Mol. 50.— IR, 

2712 il. .]— In an action on 

the case against an attorney, for 
negligence in not attending at the 
hearing of a civil bill appeal, when the 
declaration averred the making of the 
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conclusive, being sometimes mistaken by the 
ollicer, & often rectified & varied by the ct., upon 
a summary application. — Ohajitjes v, Rowley 
(1765), 2 Bro. Pari. Cas. 485 ; 1 E. R. 1081, H. L. 

2713. Assignation book — Of Prerogative court.] 
— R. V, Ramsbottom (1787), 1 Leach, 25, n. 

2714. Minute book — Decree of Consistorial 
court.] — Houliston v. Smy'ph, No. 3800, post. 

2715. Decree of Court of Arches — Necessity for 

proof of proceedings.] — A decree of the Ct. of 
Arches for alimony is not admissible in evidence 
without proof of the proceedings in the suit. — 
Leake v. Westmeath (Marquis) (1841), 2 

Mood. & R. 391, N. P. 

2716. Copy — Where decree lost.] — Price v. 

WoODHOUSE, No. 1963, ante. 

Sec, further, Sect. 9, ante. 

2717. Verifying aflldavit — With evidence of iden- 
tity of parties.] — White v. (V)X (1876), its rei>orted 
in 2 Ch, 1). 387 ; 15 L. J. Ch. 685. 

C. For What Purposes admitted. 

2718. Right to tithes — Decree for payment of 
tithes.] — An old decree for the payment of titlies 
is evidence of a vicar’s right, though no endow- 


ment can be shown, nor any proof of payment in 
pursuance of that decree. — Berkley v. Fox 
(1735), 3 Bro. Pari. Cas. 619 ; 1 E. R. 1535, IT. L. 

2719. Revocation of probate — Decree of Pre- 
rogative court — Contained In assignation book.] — 

R. V. Ramsbottom (1787), 1 Leach, 25, n. 

2720. Existence of decree.] — Blower v. Hollis, 
No. 2696, arde. 

2721. Identity of parties -If decree recites bill & 
answer.] — A decretal order in chancery, reciting 
the substance of the bill & answer, is admissible, 
on proof of pedigree, to establish the identity of 
parlies to the suit. But an answer alone, though 
sworn but not filed, is not admissible. — Wharton 
Peera<3E Case (1845), 12 Cl. A Fin. 295 ; 8 E. R. 
1419, H. L. 

Annotations : — Refd. Polini r. Oray, Stnrla r. Froccia (1871)), 

J2 Uh. i). 411. Mentd. Donoufflnnoro l’oera,iro (185.'{), 3 

H. L. Cas. 822. 

2722. Adultery — Divorce decree.] — On a petition 
by a wife for dissolution of Ina* marriage on tlie 
ground of adulteiy coupled with desiMlion, the 
decree in a previous suit in which her husband had 
b(‘en co-respondent was produtvsl. Tliis dc'cree 
stated that the jury found that resp. liad been 
guilty of adultery with the co-respondent, & tliat 


(Ujci'oc : — 7/rW : tJu^ original entry in 
the book k(n>t by Ibo registrar at tbe 
sessions, was not primary evui(nu*.e of 
t lio (lecr(‘ 0 . — ‘PoyAGiT r. Bekgi.v (1812), 
Ann. 1\I. & U. 284. -IR. 

2716 i. Cof)}/ — ir/jcrr drrrcc lost.] — 
After an appeal was fiUui, tJie decree 
was dc.st-royi!d : 'Held : a copy in t he 
possession of applt. niiglit b(i received 
ui)()n evidence being given of its 
autlnmtieity.- -BrsiiKNDVAL yi\(ar r. 
Kiiadkema (18()2), Marsh, 213 ; 1 

Hay, 584.- -IND. 

2716 ii. .] — only evi- 

dence that a proclosure den-ree had been 
passed was a referenee to a eoiiy of tlie 
ilef'.reii contaimM in a judgniejit passcnl 
in another suit, & a, statement by U., 
who was d<'a,d, tliat tbe mlge. had l)een 
forecl(>sured. The lower ets. lield that 
t-ho refi'renet' in the above-lllt^ntiolnid 
judgment, to the copy of t lie toreclosnre- 
dec'reo was Hufllcieut evideneii of the 
original d<‘.eree : — Held: tliere was no 
legal evidmiee that tlu^ mtge. had Ixhmi 
foreclosed.- -IvAXAYAnAn v. Pyauabai 
( 1882), I. J.. H. 7 Bom. 131).— IND. 

p. Quarter sessions decree.] - ■ TUo 
primary evidence of a quarter sessions’ 
decree is tlie decree itself, signed by 
the assistant barrister; the clerk of 
the peace’s book is good seeondaiw 
(nidenee of the decree. — Ai.cohn v. 
Lakkix (1842). Long. &, T. (>0G.- -IR. 

q. Kxaminnlitm of assessor.] — In 
a complaint for setting np a public 
show without th(^ permission of the 
magistrates: — Held: tlie asses.sor of 
the ct., who was also deputy town- 
elerk, could ho eompctently examined 
us a witness to prove the refusal of the 
magistrates to sanction the setting u]) 
of the show. — ■B atuu:K7'. Wood (lOo.’i), 
8 F. ((H. of .Scss.) 4 ; 4 3 Sc. L. Jl. 4(i ; 
13 S. Ji. T. .320,— -SCOT. 

PART IV. SECT. 11, SUB-SECT. 5. C. 

r. Adultery — • Decree in suit for 
alimony.] — Upon an application alleg- 
ing that the wife had been living apart 
from her husband, petitioner, for two 
years In consequence of her adulterous 
conduct, resp. denied the adultery 
charged. The petitioner iirodueod as 
evidence the decree in a suit for 
alimony, in which he had set up her 
adultery as a defence. The decroc 
dismissed the bill, did not state the 
ground of dismissal ; — Held : sucli 
decree was not sufficient, &: the applica- 
tion was refused. — He Campbell 
( 1878), 25 Gr. 480.— CAN. 

s. Settlement of estate — Probate 
decree .} — The real estate of the intestate 


is admissible In evidence against deft, 
to prove the rate of rent he was liable 
to Tiay, although the decree has not 
been oxecnl.ixl for three years, A" has 
therefore become barred under tlie 
law of limitation. - BEKHciiirNDKit 
Manuk Baiiadooh (Maiiauajad) v. 
Bamkikiikn Shaw (187 1), M B. L. B. 
370 : 23 W. B. 12b. IND. 

d. j . „ Where pltf. sued 

deft, for a year’s rent at saiiio rate 
which Jiad lieen decreed to him for 
the previous year in a suit whieh lie Inul 
brought against same deft, for ri'iit. of 
same jiropcrty, 8c relied upon the 
former di^eroe, which had heiui oh- 
taiiu'd e.T p. as ovidiuiei^ of tJie rent, dm^ 
to him from deft. :■ Jleld : the deeriie 
ill tJie first suit determimMi tlie amount 
of ri'ut du(! from did t. to iiltf.- - 
BlltCIIlTNDKK MANK’KYA V. HUJtUISU 
(^IITNDKR Dass (1878), I. L. B. 3 
Calc. 383.— IND. 

0, . , _ J 

arrears of rent of a Jialf share of land, 
jiltfs. relied njion an cx p. decree for 
rent at. a certain rat.e, whieh l.h(*y liad 
obtained against tlio tmiants of this 
Hlia.re. Defts. relied upon asubsequimt 
decree in a contested suit by pltfs., 
against the tenants of the other lialf 
shani, ill wiiich a lower rate of rent had 
been given. Ko other evidence than 
the decrees was iiroduccd on eitlier 
Hide. It did not appear whet.lier tJio 
ex 71 . diH'.ree liad ever been exeeuU’d - 
Held : it was ofien to defts. to dlspntn 
the rate of rent, claimed. — Bjhjoiuath 
i’A'i'OM V . Bam Ldcihtn Dkb (1882), 
I. L. B. 8 Calc. 275.— IND. 

. _ . — — Deeisions as t(» 

rates of rent in jirevions suits are 
admissit)l(» in a sul)Me(|ueiit suit ns 
evddeiiee of local usage, tliongli the 
part i(iK in the subseijnenl. Hiiit were not 
jiarties to the previous suits. - Kaswaua 
JlOHH V. JMJNGA VANACIIAUI (18S)0L 

1. L. B. 13 Mad. 3(il.- IND. 

g. Adoption.] — In a suit by C. 
against I)., the widow of It., to set 
aside alienations by 1). Sc to establish 
ills title as reversionary Jiolr to the 
property left by It. on the ground that 
It. hud been adopted by J., deceased, 
& that, on the death of B. without 
issue, tlie right accrued to C. as an 
agnato of J., It was found that It. had 
been adoptod by J., Sc that (). was 
reversionary heir. In a Hubsequent 
suit by K. against C. for a declaration 
of his right as heir to Jl. Sc tor possession 
of the property on the ground that H. 
had not boon adopted by, but took the 
projjcrty by gift from J. .- Jleld: the 


was partitioned by comrs. appointi'd 
under JTobalo Act, who, by their 
report, left a certain portion of the 
land undivided. This partition was 
eoiillrmed by order of the ct., the estate 
having Ixieu previously settled bv 
decrei' of tlie Judge of l*robat(*, which 
was 111 evideiicjc. Afterwards, IT., 
Imsband of one of the ludrs of intestate, 
petitioned the Judge of 1‘robate for 
a partition of the undivided portion ; 
Sc a largo body of evidiuice of possession 
was put in on both .sides, the whok* of 
which this ct. held to he futlk^ un- 
necessary, as there was no ground for 
sustaining any possession in either 
party that could intlueucn the dixTsion. 
TJie Judge of Brobatii dJsmissiHi tlie 
petition on the ground that, he had no 
power to settle disputed <iuestion.s of 
title. On appeal to tin' Judge in 
K({uity this disdsioii was overruled, 
the Judge of 1 To bate directed to pro- 
ceed with the cause, wlilcli he did, Sc 
ilismissed the pidition on the nn*ritH. 
Both parties having appealed : Held: 
tiie final dc'croc aliove referred to Avas 
evidence of the tliial seit.lemeiit of tlio 
estate by the Judge of I’rohate. — Jte 
Simi’SON’h Estate (1878), 12 N. S. B. 
(3 B. Sc C.) 357.— CAN. 

t. J*roof of aye.] — - Tdlton v. 
M VOUUKOOK, 20 C. L. T. 301. -CAN. 

u. Kjeclmeul — J'artition decree.] — 
A decree of partitJou Is evidence in un 
action of ejectment to show t hat tiio 
land in dispute, formerly part of an 
midiviihul estate, had been assigned us 
the Hiqiarate property of pltf. UoK 
V. Estky (1857), 3 All. 489. CAN. 

a. Suit for rent arrears — Decree 

in previous suit.] — In a suit for arrears 
of rent decrees in summary suits against 
deft, for rent for years subsequent to 
those in respect of wliich tJie rent i.s 
claimed arc no evidence for such rent 
being due ; but such decree is prinid 
facie evidence in support of a claim for 
rent for the next ensuing year. — 
Afhukooddekn V. Shouoohhkk Bula 
i)ABKK (1803), Mai-sh. 558 ; 2 Huy, 

604.— IND. 

b. .]--A decree for rent 

In a suit under Act X. of 1859 against 
deft., an iritervenor which lias remained 
unexecuted for more than three years, 
Is not, in a subsequent suit, admissible 
ill evidence to show that deft, had not, 
during a period subsequent to the 
decree, boon in bonA fide receipt of 
the rent. — Ram fc> under Tewari v. 
►Srlmunt Dewast (1808), 14 B. L. B. 
371, 11. ; 10 W. R. 215.— IND. 

J — ^ decree for rent 
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Evidence. 


Sect, 11. — Judicial proceedings: Sub-sect, 5, C.; 
sub-s ect, 6, A. (a).] 

he had been condemned in costs, but contained no 
finding by the jury that the co-respondent had 
been guilty of adultery with reap. : — Held : the 
decree was not by itself suflicient evidence of 
adultery against the husband. — llucK v. Ruck, 
fl890] P. 152 ; 65 L. J. P. 87. 

Annotation : — Distd. Kskcll v. Kskell (1919), 63 Sol. Jo. 777, 

2723. .] — A decree in a previous suit, 

finding as a fact the adultery of a party to that 
suit, will, on identity being established, be admis- 
sible as evidence of adultery against the same 
person as a party to a subsequent suit. — E skell 
V, Eskell (1919), 88 L. J. P. 128 ; 63 Sol. Jo. 777. 

2724. Marriage— Decree of restitution of con- 
jugal rights.] — Petitioner obtained a decree of 
r(\stitution of conjugal rights. In that suit she 
gave formal proof of her marriage to resp. in 
Scotland : — Held : in a suit for divorce following 
on the suit for restitution of conjugal rights, it 
was unnecessary for y^etitioner Ui prove again the 
marriage in Scotland. — Ekbeii v. Fueer (1910), 
27 T. L. R. 13 ; 51 Sol. Jo. 871. 


Sun-HECT. 6.™ Deih).sitions and Examinations. 

A. Admissibility, 

(a) In General, 

See .Jud. Act, 1873 (c. 66), s. 100, R. S. 0., 
Ord. 37, rr, 18, 24. 

2725. Court where originally taken not com- 
petent — Court of Council.] — Depositions taken in 
the Ct. of the Council at York in case of freehold 
refused in Oh. — R. & JIunsdon (Lord) v, Arundel 
(Countess) lk> Howard (Lord) (1616), Hob. 109 ; 
Moore, K. B, 823 ; 80 E. R. 258. 

Aniwiatlons : —VlentA, 11. r. Knollys (1093), 2 Salk. .509; 
Jj(?c V. Elkins (1701), 12 Mod. Hop. 086 ; Dtilslon r. 


Coats worth (1721), 1 P, Wms. 731 ; Cowper v, Oowper 

(1734), 2 P. Wms. 720 ; Cookes v. HeUicr (1749), 1 Ves. 

Son. 234 ; Whitfield v, Faiisset (1750), 1 Ves. Sen. 387. 

2726. Where cause dismissed on merits — Not for 
irregularity.] — Backhouse v, Middleton (1670), 
1 Cos, in Oh. 173 ; Freem. Ch. 132 ; 3 Rep. Ch. 39 ; 
22 E. R. 748. 

Annotation: — Mentd. Metcalfe v, Hutchinson (1875), 1 

Ch. D. 591. 

2727. .] — Depositions in a cause in chancery 

are good evidence though the bill is dismissed. — 
Smith r. Vealb (1699), 1 Ld. Raym. 735 ; 91 
E. R. 1391, N. P. 

2728. Record of pleadings lost — Proof of loss 
required.] — (1) Parol testimony of a mtge. made 
under a jointure is evidence to show an estate for 
life in case at the time of a recovery suffered by 
tenant in tail if the jointure deed be lost. 

(2) Depositions taken in Chancery may be read 
in evidence if the bill answer be proved to bo 
lost. — Haines Barley’s Case (1696), 5 Mod. 
Rep. 210 ; 87 E. R. 614. 

2729. .] — Depositions in an old cause ad- 

mitted, although neither bill, answer or decree 
could be found. — Byam v. Booth (1816), 2 Price, 
231 ; 3 Eag. & Y. 716 ; 146 E. R. 79. 

Annotations : — Mentd. Scott v, Lawson (1819), 7 Price, 267 ; 

Evans v. Howe (1825), M‘Cle. & Yo. .577 ; WUUs v. Earrer 

(1.S2H), 2 Y. & J. 217 ; Willis r. Earrer (1829), 3 Y. & J. 

264 ; Mantel’S v. Fletcher (1830), You. 25 ; Salkeld v. 

Johnston (1842), 1 Hare, 190. 

2730. Where cause abated.]— Johns v. Stafford 
(1719), Bunb. 50 ; 145 E. R. 592. 

2731. Depositions in cross cause — Not relating to 
matter in original cause.] — Evidence in the cross 
cause concerning the matter’s in issue in 
original cause, not allowed to bo read afitir a 
decree in that cause ; otherwise as (o depositions 
in the cross causci not ridating to tlie matters put 
in issue in the original. 

Where neither party examines witnesses in the 
origimil cause, the depositions of witnesses ex- 
amined to the same matters put in issue by that 


Jmlj?iriont in the former Kuit wan not 
a(linlHHlbl(5 i»i ovidenco on the quesi-ion 
of tlio adopiion. — K aniiya LAnn v, 
Uadiia CneuN (18(56), ii. L. 11. Hup. 
Vol. 662 ; 2 liid. Jur. N. IS. 229; 7 
W. U. 338 -IND. 

h. — .J — Tn a Huit for partition 
of laiuily in’oi)erty, an adoiitlon of the 
father of deft. l»y I), was nut in iSvSiie, 
& to prov(’ it . deft Umderoa in evidence 
(lecrecHiu which then lle^ccd adopted eon 
was HO describeil : -Held: the evidence 
of the adoption was adinlsHible. — 
KUISUNASAMI Ai'YANOAK V. RaJA- 

OOPALA Ayvanoau (1893), 1. h. il. 
18 Mad. 73.— IND. 

k. Identity of land - Decirc in 
previous suiL\ IMtf. sueil for arrearn 
of nuit & for ejoctJiiont by re.OHon of 
nou-iuiynient of rejit. Deft, denied 
tliat tbo relation of landlord Uuiant 
ejclsted, &•: further said that the land 
now sued for was not the land then in 
dispute. Ju the first ct. the deputy 
colkHjtor, taking into consideration 
that deft, laid admitted that ho was 
partly in possession of the laud, 
eonip'ared the procoedliiK^’ iu the former 
case with tlioso iu the pi’osent suit, 
& on this jjrround held that the lands 
in disput e were identical in both cases. 
When the case w’cnt up in appeal the 
Judicial oonir. decided that tlie previous 
deoi'ee was of very little weight, & as 
there was no independent evidence to 
show that the lands iu dispute weix^ tlie 
sairiotiu both cases, ho aisinlssod the 
suit : — field : tlio Judicial coinr. was 
wronff ; If on comparison of the papers 
It was clear that the lands in dispute 
wore the same, no ludopendent evidence 
was necessary, it as to the former 
decree, so lonif as It remulued undis- 
puted it was binding between the 


parties.- -Ram JAN Khan v. Raman 
(hiAMAlt (1883), J. L. R. 10 Calc. 89.-- 

IND. 

1. Kvidenre of dispossessum — In 
suit for mesne proflfs.}~~A decree for 
posses.sion made by a ct. under Specific 
Relief Act, 1877, in a suit beyond the 
pecuniary limit of that ct.’s Juris- 
diction, is some evidence of dispo.ssesHion 
by defts. in a subsequent suit against 
same defts. to recover mesne profits. — 
JlAULLAU SllKlKH V. INU KUAN (1890), 
I. Ji. R. 23 Calc. G93.--IND. 

ni. W ft ere judgnient drbtor sues 
for ro7Uribuiiov.\ — -Where the amount 
of a diHjroe has been recovered from one 
of t wo judgment debtors against whom 
it was jointly passed, & lie sues the 
other judgment debtor for contribu- 
tion. a primd facie case is made by tlio 
pnnluction of the judgment & the 
certificate of satisfaction. That judg- 
ment is conclusive os beUvoeii the 
judgment debtors, in the sense tliat it 
will not bo open to either of them to 
contend that the former suit should 
have been dismissed, or that one of the 
parties should not have been hold liable 
to the decree holder tliercin, or that 
the amount decreed was excessive or 
based on principles ernineous on the 
face of the judgment. — Hiva 1*anda r. 
JiTjusri Panda (1901), 1. L. K. 25 
Mad. 599.— IND. 

n. Evidence of repuiatum — Matter 
of public intercM.} — l*ltf. tendered in 
ovldenoo certain proceedings in two 
possessory suits between pltf.’s ancestor 
& V., who each claimed to bo on titled 
to a several fishery iu that portion of 
the river in half of which the several 
fishery w’os claimed by pltf. in the 
present cause, including Iho minutes 


of the decree, the original not luivlng 
been found, whereby the ct. granted an 
injunction to quiet pltf.’s ancesfor & 
V. in such iiossession as they had at the 
time of the filing of their respective 
billH : — Held: (1) the decree was 
evidence by way of reputation of the 
possession in fact of tlio several fishery 
at the time of the bills being filed ; 
(2) tiie decree W’as admissible os evi- 
dence against the public, InosmucJi as 
the possession in fact of a fishery in a 
tidal river, w’as a matter of public 
interest, although the particular matter 
iu controversy was in which of two 
private individuals the possession was. 
-—DKVONBmRK (Di^KE)r. Neill (1877). 
2 L. K. Ir. 132.— IR. 

o. Right to cfriatc.] — In a reduction 
of a decree in foro relative to tlie right 
to an estate & tlio titles thereof : — 
Held : defender may produce the 
decree, & tiiercupon found on it as 
res judicatay & refuse to produce the 
titles till the decree is set aside.— 
Maule V. Maule (1827), 5 Sb. (Ct. of 
Hess.) 238.” SCOT. 


PART IV. SECT. 11. SUB-SECT. 6.— 
A. (a). 

p. Court where originally taken 
iMt competent. h—Qu. : whether In a 
case falling under Evidence Act, s. 33, 
evidence recorded by a ct. can be 
regarded as not given in a judicial 
proceeding on the mere ground that 
the decree of the ct. was subsequently 
set aside for defect of jurisdiction. — 
Hri Rajah I*rakabarayanim Garu r. 
Venkata Rao (1912), J. L. R. .38 Mad. 
160.— IND. 

q. On appeal — Necessity for court's 
leave, ] — Where a party making a 
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cause may be read at the hearing of the cross- 
cause. — ^WiLFORD V, Beaseley (1747), 3 Atk. 
501 ; 26 E. B. 1088. 

2732. On appeal — Against order for removal of 
pauper — ^Exar^nation of pauper.] — An ex j)arte 
examination in writing of a pauper taken on 
oath before two magistrates for the purpose of 
removing him to the place of his settlement is 
not admissible in evidence upon an appeal against 
an order of removal on the ground of the pauper’s 
having absconded between the notice of appeal Sc 
the trial of it before quarter sessions. — R. v. 
Nuneham Courtney (Inhabitants) (1801), 1 
Plast, 373 ; 102 E. R. 144. 

2733. Against bastardy order — Deposition 

of mother.] — Notice of the recognisance duly 
entered into to try an appeal against an order of 
bastardy under Bastardy Act, 1845 (c. 10), s. 3, 
was duly sent by post to the address of the 
woman who was in fact dead at the time of the 
sending. This fact having been proved at the 
trial of the ai)peal, the magistrate dismissed it : — 
Held: (1) as the duty of sending the notice was 
cast on applt. by the laws, Sc not by his own 
voluntary contract, & was by the act of God made 
impossible of performance, applt. was excused 
from sending the notice, & entitled to a writ of 
mandamus commanding tlic sessions to liear the 
appeal . 

(2) It seems clear that tlie evidence [of the 
inother in the depositions] could bo received 
(WiGiiTMAN, J.). — K. V. Leicestershire JJ. 
(1850), 15 Q. B. 88; 4 New Mag. Cas. 83; 4 
N(^w Hess. Cas. 124 ; 10 L, J . M. C. 209 ; 15 

L. T. O. S. 132 ; 14 J. l\ 512 ; 14 Jur. 550 ; 117 
E. R. 301. 

Annolation : — As to (1) Refd. Tijjporary Case (1875), 3 

O’M. & II. lU. 

2734. Taken under commission — Old commission 
presumed lost.] — llepositions taken under an old 
commission may be admitted without ]>rodu(dng 
the commission, as it may be presumed to be lost ; 
aliter^ where under a recent one. — Bayley v. 
Wylie (1806), 0 Esp. 85, N. P. 

2735. Recent commission.] -Bayley t\ 

Wylie, No. 2731, ante, 

2736. Book referred to in deposition — Admitted 
as part of deposition.] — If a witness examined upon 
interrogatories refers to a writing itself not 
evidence, fis containing a slatem(;nt of the faids 
to which he is interrogat<Ml, this writing may be 
read fis part of his dej)ositiori. — Falconer v, 
Hanson (1807), 1 Camp. 171, N. V, 


2737. Proof of previous cause — Necessity for — 
Office copy of proceedings.] — Williams v . Broad- 
head, No. 2790, post, 

2738. .] — An order of course, to reatl, 

in a suit in this ct., evidence taken in a former 
suit between the same parties in the Ch. Ct. of 
Lancaster, discharged as irregulai'. The right 
course in such a case is to prove that the issue is 
the same by production of the bill & answer. Sc 
the depositions can then bo read without an order. 
— -Stephenson v. Biney (1800), L. R. 2 Eq. 303 ; 
14 L. T. 432 ; 12 Jur. N. S. 428 ; 14 W. R. 788. 

.4 nnofaiion Mentd. Alien r. Hoimett (18GB), L. 1(. G E(i. 

.'>22. 

2739. Opportunity to cross-examine — Not suffi- 
cient ground.] — The deposition of a witness, taken 
in a judicial proceeding, in the presence of the 
party there charged is not admissible in another 
proceeding against that party on the ground that 
he was present, & had the opportunity of cross- 
examining.— Helen V, Andrews (1820), Mood. Sc 

M. 330, N. B. 

Annotations : — Expid. & Distd. Fiiulcn r. WosUako (1820), 

Mood. & M. IGl ; SimpHOu v. llobinaon (1818), 12 Q. H. 

511. 

2740. Notes of magistrates’ clerk — Regular de- 
position subsequently drawn up.] — In an action to 
recover back money paid by a banker on a 
cheque, Sc afterwards allowed to his custoiiKjr, on 
a suggestion that the cheque had been forged ; tlie 
question in such action being, whether tliti cheque 
ill fact was a genuine instrument or not, the noti!S 
of the magistrate’s clerk, of statemtmts made by 
the customer on a charge against the person 
supposed to liave foi*ged the cheque, are receivable 
in evidence, though his deposition was afterwards 
regularly signed pursuant to the statutes — - 
Williams v. Woodward (1830), 4 Ck Sc P, 340, 

N. P. 

2741. In action for malicious prosecution — Right 
of defendant to use own depositions.] — Where, in 
case for a malicious charges of felony, pltf. jmts in, 
to prove a formal part of Jiis case, deft.’s Sc another 
person’s depositions before the uifigistrates, defi. 
has a right to use his own disposition as evidence 
in tl le cause, but not that of 1 lie other d(q>onent. — 
Jackson v. Bull Sc Alison (1838), 2 Mood. Sc R 
170, N. I*. ; subsequent praceedings, 2 J. J*. 005. 

2742. Examination of witnesses in second cause 
not concluded.] — Deft, in om^ suit instituted 
another himself as i>ltf. ; ijublication piissed in 
the limt cause, Sc was tinlarged in t he second, with 
the consent of pltf., without pnqudiee, however, 


motion to the Div. Ct. of the Appellate 
1)iv. proposes te read, at the hearing? 
of the motion, the depositions of 
eertflln witnesses to bo taken, ho must 
f>btain leave from the Div. Ct. to 
(‘xamino the wdtriesses ; an appoint- 
ment issued without leave for their 
examination is irregular, & will be set 
aside. — Cnowi.KY v. Bovino Co. of 
(Janaua (1918). 8 O. W. N. 219; .3.3 
O. L. K. 491 ; 23 D. L. It. G96.— CAN. 

r. Taken under commission — 
Foreign oommissio7i.\ — St. John v. 
Fhiel (1906), 4 W. L. 11. 12G.— CAN. 

2741 1. In action for malicious 7 ;ro- 
secution — liight of defendant to use own 
depositions.] — On the trial of an action 
for malicious prosecution, deft, tendered 
a deposition taken by a justice of the 
peace in another matter for the pur- 

g ose of showing that deft, was actuated 
y an Indirect motive in instituting 
the proceedings: — Held: (1) the de- 
position was admissible to prove pltf. 
hod, In deft.’s presence, stated some- 
thing on oath which was calculated, & 
which by other evidence, was shown te 
have actuated deft, to take a particular 
course, & also which would bo cal- 


(uilated to displace, in his mind, a 
belief in pltf.’s guilt ; (2) as to what was 
said before the justice the deposition 
was the best evidence. -Mji.lnku r. 
Sanfoud (1893), 25 N. S. It. 227.— 
CAN. 

8. Depositions on rehearing - Not 
used at ori{/inal hearing.] -A party is 
entitled to have an order upon praieipe 
to prove vivd voce at the rehearing of a 
cause deptisl lions wdiich had not been 
used at the original hearing. — CurroN 
V. COKDY \circa, 1857), 1 Ch. Ch. 10. — 
CAN. 

t. Foreign depositions.] — Foreign 
depositions may bo read, although not 
taken in the presence of prisoner. — 
It. V. BuiiKE (1889), 0 Man. L. K. 121. 
—CAN. 

a. Contradicting evidence given at 
trial — Not admissible .] — liUBHTOK r. 
UuANi) Thunk Hy. Co. (1903), 23 
C. L. T. 295.— CAN. 

b. Contradicting witness.] — Held: 
A deposition tendered in evidence for 
the purpose of contradicting a witness 
was improperly rooeived where the 
attention of the witness w'as not called 


te the writing bofori' it was tendered.-- 
Bloih V. Midi.and Kv. Co. (1905), 39 
N.8. Jt. 24 2. CAN. 

0. TaJeen at preliminary hearing.] - 
Where a deposition iias been regu- 
larly taken down in writing by a magis- 
trate at a preliminary iioarlng, & sueli 
deiiosltion is available, that deposition 
Is the best evidence of what the witness 
stated on that occasion. — Jl. v. J*nA8i- 
LOHKI (1910), 15 B. C. H. 29.— CAN. 

d. Slalemcnis not challenged.] 

— In the course of a preliminary 
inquiry, hold under Indian Merchant 
Wlilpplng Act, 1883, to investigate into 
a colliHion, deft. co. being ropresented 
by their attorney, certain olllcors of 
deft. CO. made certain statemciits on 
ouUi : — f/rld : the falbiro of the 
attorney of deft. co. to challenge tlie 
occui'acy of these statements all'orded 
a strong presumption that the Impute- 
tions against deft. co. therein con- 
tained were correct, A the statements 
were admissible In evidence. — Asiatic 
Steam Navigation t*o. v, Bkngal 
Coal Co. (1908), I. L. It. 35 Calc. 751. 
— IND. 

0 . To aaccrlain value of stolen 
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Evidence. 


Sect. \\,~J%idiciaL yroccedhujs : Suh-sect. 0, A, (a), 

to its being set down for hearing ; pltf. in the 
second cause having examined his witnesses, 
obtained the common order to read in the one 
(;ause “ the depositions taken ” in the other, 
“ saving all just exceptions ” ; the order was 
held regular, though the examination of witnesses 
in the second cause was going on, & publication 
might happen not to pass therein before the 
hearing of the first cause ; a motion to dis- 
charge* tlui oi'der for irregularity was refused with 
costs, but with an intimation by the ct. that 
ajiplication might be made to the judge before 
whom the cause was, to relieve from payment 
1 hereof oti mciihs.- Sourton v. MARRKrrr (184(3), 
7 L. T. O. S. 81 S. 

2743. Deposition taken in extinct court— Admis- 
sible only if embodied in decree of that court.] — 

JiiNZELO V. Linzee, No. 2488, ariie. 

(h) Suits hetween Same Parties. 

2744. General rule ~ Admissible only if between 
same parties.]— (houcji v. Drury (1(301), 1 Keb. 
27 ; 88 10. H. 790. 

2745. .] — liusiiwoRTU V. Pembroke 

((JOUNTEHS) & Currier (1(308), Hard. 472 ; 145 
K. It. 558. 

AnnoUiliotis : — Consd. Bull<*n r. INIiclioI (JSlfi;, 2 Price, HD!). 

Explrt. & Distd. lirickcll r. JIiiImo (IH37), 7 Ad. & El. 45-1. 

Expld. BritlHh 'rhoniHoiellouKtoii Co. v. Britinh Insulated 
llelsby (’ubles, flU2l| 2 Ch. H50, Refd. Tucker r. 

Sanger (1824), 424 ; Colo v. Hadley (1840), 1 1 Ad. 

tc El. 807 ; ItichardH v. Morgan (1803), 4 Jl. & S. 041. 

2746. — Anon. (1077), 2 Cas. in Ch. 

250 ; 22 E. It. 980. 

2747. .] “ (1) Depositions taken in a 

former cause, wliere rndther pltf. nor d(‘ft. were 
parties, canind be read as (evidence, but where 
eitJiiu’ ])ltf. or deft, mwis a party in the former 
cause, th(^ dt^irositions in that cause may be read 
against siuOi of them as was a jrarty. 

(2) The ahstrard of a deed is no (‘vidence ; A 
much loss, an att(^st(‘d copy of such abstract. — 
Peterborouoh (Earl) v. Ckrmaine (1702), 8 
Pro. l*arl. (Jas. 589 ; 1 E. It. 1485, 11. 1.. ; subse- 
quent proceedings (1709), (5 Hro. Pari. Cas. 1,11. L. 

A nnoUitUniH ; - (J< nrraU]/, Mentd. Moss r. Anglo-Kgy ptian 

Navigullon Co. (ISO."*), 1 C'b. App. 108; Tredegar r. 

WindiiB (187:)), J). H. 1!) Ed. (507. 

2748. .] — Barstow v. Palmes (1701), 


Free. Cli. 232 ; 2 Eq. Cas. Abr. 490 ; 24 E. It. 
118. 

2749. .] — Mackwortu v, Penrose 

(1728), Dick. 50 ; 21 E. R. 180. 

2750. .] — Where a person has been 

examined here, his deposition may be read at law 
between the same parties. — F ry i\ Wood (1737), 
1 Atk. 445 ; 20 E. It. 284. 

2751. .] — In the Ct. of Ch. depositions 

taken in one cause arc frequently read in another, 
saving all just exceptions, as that they are not 
between other parties, etc. So in courts of law 
the evidence which a witness gave on a former 
trial may bo used on a subsequent one, if he die 
in the interim (Lord Kenyon, C.J.). — It. v. 
JOLLIFFE (1791), 4 Term Rep. 285; 100 E. It. 
1022. 

Aiinotatiny) 8 Consd. IL r. Willrdt, (1795), (> Tcriii Kep. 

294. Mentd. speucely v. I)o Willott (1806), 3 Sruith, 

K. B. 321 ; jRp Femandos (1861), 6 H. & N. 717 ; ICx p. 

Foraandez (1861), 10 C. B. N. S. 3 ; Dixon v, Farrcr 

(1886), 35 W. U. 95 ; K. v. Tibbits, [1902] 1 K. B. 77. 

2752. .] — Depositions of claimant in 

a former case in which he was owner & master of 
the vessel invoked by the captor. Objection 
overruled. Evidence admitted. — T he Vriend- 
SCBAP (1802), 4 Ch. Rob. 100 ; 105 E. R. 578. 

2753. .] — On a i)etition to expunge 

the debt of D. the (ixamination of a witness on a 
former occasion as to a dt^bt souglit to be proved 
by B. cannot b(i read . — He Coles, Ex p. Coles 
( 1818), 8 Madd. 815 ; Buck, 242 ; 50 E. It. 521. 
Annotations: — Consd. p. Cluunbors (1835), I i)oac, 

197 : lie Prescott. A'.r j). Prescott (1840), 4 Jiir. 852. 

Refd. lie Nias & While, Ex p. Scott (1818), Buck, 279. 

Mentd. lie Lloyd, Ex />. Brown (1833), 3 f>. J. Bey. 6. 

2754. .]-- Evidence witli respect to a 

transaction between A. ^ It., taken on b(4ialf of 
B. in a suit l)(*tween B. <fe C. for the pui'pose of 
ass(;rting against C. a right to property which B. 
(daim(‘(l by virtue of that transaction, cannot bo 
us(‘d by D. in a suit to which B., (u D. are 
parti(‘S, A in which D. sets up both against B. A C. 
an equitable interest in the property, coutem- 
X)oraneous witli, & growing out of, the title alleged 
to have been acquired by B. 

A. made a voluntary settlement of lands in 
favour of C. A afterwards, under an alleged con- 
tract for sale, conveyed them to B., who was repn^- 
sented on the face of the convcyanc-ci to bo a 
piirehaser for value. B. then filed a bill against 
V. to have ilie voluntary settlement set aside A 


(triiclc.]- Eemble : copies of the dcposl- 
tioiis taken before the judges were 
inadmissible at tbo trial before tlie 
ju<lg(\ & tlic trial judge bud no right 
1() look at these tb'posltions in order to 
• liseover tlie vulm* of the article alleged 
1o have Iuhmi sIdUmi. — IL r. Tayi.ou 
( 1914).26 W.L. U.652; 7 Altu.L. P. 72. 

CAN. 

f. Deposit ion of Intrrr.]- 'Idie de* 
position of a iiaver is not roeeivi'd to 
prove tlie haiulvvu’iting of papers pro- 
duced by liini. -Kkku r. IloxiU'imn 
(JUrKl-:) (1822). 3 Murr. 126.— SCOT. 

g. •.] - - The disposition of a 

haver cannot be produced to ju-ove a 
fact, in the cause. — ^Ulauk v. ^SrKNCi: 
(1824), 3 Muit. 450.— scot. 

PART IV. SECT. 11, SUB-SECT. 0. - 
A. (b). 

2744 i. ticneralrulc — Admissible only 
if betxoe.en same jairOe.s.]— -Wbei'c a 
person who had given evidence in un 
action at law hotw'eeu substantially 
same jiersons as w'ero the parties to 
tills suit, was afterwards committed 
to the provincial penitentiary, & 
refused to bo oxainined in tills cause, 
the ct. ordered his evidence to be 
read from the notes of the judge who 


liad tried the act ion at law .- - 
V. Boui.ton (1851), 2 (3r. 693.— CAN. 

2744ii. — -.] — A ehai-glng order 

w'us made against stock in a railway 
ro. to w hich a person was entitled, but 
snidi stock, it was shown, Jiad, by his 
dlreetion, been issued to Ids son, so 
tliat in a suit against the father the 
slierifT could not dispose of it under 
exeeiitiou. Thereupon a hill was filed 
against, the father & son stating ilieso 
facts, eharglng that the son gave no 
eoiisideraliou for tlie stock ; that same 
was issued to Mm to hold for Uie use 
ot the father, & Avas so issued to defeat, 
liimler, A: delay pltfs. & other creditors 
of tlie father. At tlie hearing no 
evidence Avas given in support of 
pltfs.’ ease other than the pleadliiga & 
proceedings in the suit against tlie 
fatlier, iv; in Avhieh such chaiging order 
had been made ; but the depositions 
of the son, Avho had been examined in 
tliat suit, were not read : — Held : as 
tiio son had not been a party to that 
cause, he AA'a.s not bound by the 
evidence therein. — A llan v. ITielts 
(1876), 23 Gr. 395.— CAN. 

2744 iii. .} — Where a Avit- 

uessliad given testimony imdor oath in 
a judicial proceeding, in Avhie.h tlie 
adverse litigant had the poAver to 


cross-examine, the testimony so given, 
AAdll, if the Avituess himself cannot bo 
called, bo admitted in any subsequent 
suit betAVoen same parties, or those 
claiming under them ; provided, it 
relates to same subject, or substantially 
involves same material queslions.-"- 
Hovev r. Long (1896), 33 N. B. R. 
462.— CAN. 

2744 iv. — — — .] — Sri’ANATTi Daks 
r. MolIESll CllUNDEH UnUCKEUBATI 
(1886), I. L. R. 12 Calc. 627.— IND. 

2744 V. .]-' A prosecution 

Avas instituted by S. against N. at the 
iustance & on behalf of F. for criminal 
trespass in respect of a certain house, 
it on his OAA'U behalf for assault 
insult. 8. gave evidence at the trial 
in support of these chaiges. F. suhso- 
(fueutly brought a civil suit against 
N. for possession of same house. 8. 
died before the iustitution of the civil 
suit. At the trial of the civil suit 
the depo.sitlou of 8. in the criminal ct. 
Avas tendereil by F. as evidence on tho 
issue of possession : — Held : 8. being 
dead, & the proceedings being between 
same particK, & the issues being sub- 
stantially the same, tho deposition of 
S. was admissible. — F oolkissoby Das- 
8EK V. Nobin Chundkr Bhunjo (1805), 
I. L. R. 23 C;alc. 441.— IND. 
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his own title to the lands established, & in that 
suit examined a witness to prove the bona fides 
of the sale. D. subsequently filed a bill against 
B. & C., alleging that the sale was valid, but that 
the price was in part paid out of monies which 
belonged to D., & claiming a lien to that extent 
upon the lands purchased. Finally, C. filed a 
bill against B. & D. to set aside the sale in ioiOy on 
the ground of its being fraudulent & collusive, & 
to establish the voluntary settlement : — Held : in 
the last mentioned suit, upon an issue directed 
between D. & C. to try whether the purchase- 
money was bond fide paid, it was not competent 
to D. to use the deposition taken in the suit 
between B. & C. — HuMPi£Rp:ys v. Pensam (1836), 
1 My. & Cr. 580 ; 40 E. II. 498, L. 0. 

Annotation: — Consd. Printing, Telcgrraph & Construction 

Co. of Agenco Havas v. Hruckor, |18aiJ 2 Q). B. 801. 

2755. .] — In an issue from Chancery 

between A. & B., dexiositions produced in Chancery 
by B., in a suit of C. against B., are inadmissible. — 
Atkins v. Humphreys (1836), 1 Mood. &, K. 523, 

N. P. 

Annotation: — Expld. Richards v. INIorgaii (1803), 4 B. & S. 

641. 

2756. .] — The carriage of P. was 

driven against the carriage of M., whereby M.’s 
thigh was broken. On the trial of an action of 
tresjiass by M. against P. for this, S., a surgeon, 
was called as a witness for M., who recovered 
£600 damages against I*. S. afterwards brought 
an action against M. for his scjrviccs lis a surgeon 
in attending M. after his thigh was broken. TJie 
counsel of S. proposed to go into evidence to show 
what S. stated as to the amount of his charge for 
attendance on M. in giving his evidence on the 
trial of the action by M. against P. : — Held : such 
evidence was not admissible. — Sutherland v. 
M'Laucshlin (1842), Car. & M. 429, N. P. 

2757. .]— Where a bUl had been liled 

to administer the real &* personal estate of an 
intestate, the object being to ascertain his co- 
heirs & next of kin, after decree made, but 
before it was drawn up, a person claiming to be a 
co-heii* & one of the next of kin, not a party to the 
first suit, had filed a bill against all the iiarties 
to the hrst suit also j) raying administration, with 
the object of having the evidence of a witness 
taken de bene esse^ & the witness had been examined 
& cross-examined ; an application that the evi- 
dence taken de bene ense in the second suit might 
be read in the first suit was refused. — H ill v. 
Hibbit (1809), L. K. 7 Eq. 421 ; 38 L. J. Ch. 447. 

2758. Issue not joined in former cause.] — 
Depositions in a former cause, between the same 
parties for the same matter not allowed to be 
read where issue was not joined in the former 
cause. — Baker v. Sweet (1721), Bunb. 91 ; 145 
E. K. COO. 

2759. Deposition not equivalent to admission — 
By party in whose favour made.] — In an action 
against A. who was member, not master, of a hunt, 
who had taken the shooting, etc., on pltf.’s farm, 
for trespass in hunting & also for laying down 
rabbits, etc. : — Held : a deposition made on A.’s I 


behidf in a suit in chancery between himself & 
pltf. as to the same subject matter, was not 
admissible against him. 

It [the deposition] cannot be put in as it does 
not appear to have been so far relevant to the 
issue, or to have been so used or adopted by deft, 
as to make it admissible against him in this action 
as an admission made by him or with his authority 
(CocKBURN, O.J.). — Paget v, Birkbeck (1803), 
3 F, & F. 083, N. P. 


(c) Parties Privy to Previous LUiyation. 

2760. General rule.] — Depositions taken in a 
former cause made use of. 

The dejiositions in the former cause ought not 
to be used against the now defts., unless they claim 
under the former defts. ; but if they do, then the 
former deiiositions ought to bo admitted as 
evidence against them {per Fur.). —TOLSON v. 
Lamplugh (1609), 2 liep. Fh. 43 ; 21 E. K. 611. 

2761. — - — .] — Depositions taken in a former 
cause cannot be read in anotlier cause against 
one who does not claim under the party against 
whom those depositions were taken. But if a 
legatee brings a bill against the exor., j)roves 
assets, another higatee, thougli no jiarty, may have 
the benefit of those depositions. — Foice v. 
Fountain (1086), 1 Vern. 413 ; 1 Eq. C^as. Abr. 227 ; 
23 E. 11. 554. 

2762. .] — On the trial of an issue, whether 

K. died intestaUi, the parlies being at liberty to 
read all the evidence tliat was read in the cause, 
depositions of a witruiss in former suits between 
11. ^ E., & E.’s eldest son, who had the same 
int ()rests in the (Question as the jjarties to the issue, 
were read : — Held : j^leadings dei)ositions, & 
a decree in a former suit, the samci will being in 
issue, w(n*e admissible, as showing the acts of the 
l^arties who had tlie same interests under the wHl 
as [dtf. - Lorton (Viscount) v. Kingston (Earl) 
(1838), 5 FI. & Fin. 269 ; 7 E. K. 406. 

2763. What amounts to privity —Co-legatees.] — 
Coke v. Fountain, No. 2761 , ante, 

2764. — Tenant lor life & remainderman.] — 
Peterborough (Lord) v. Norfolk (Duchess) 
(1703), Freem. Fh. 264 ; Prec. Fh. 212 ; 2 Eq. 
Fas. Abr. 413 ; 22 E. K. 1199. 

2765. Tenants in tail.]— Peterborough 

(Lord) v, Norfolk (Duchess) (1703), Freem. Ch. 
264 ; Prec. Ch. 212 ; 2 Eq. Fas. Abr. 413 ; 22 
E. K. 1199. 

2766. .] — Dei)ositions taken in a 

cause where a tenant in tciil was deft, are binding 
on another tenant in tail, who came in esse before 
a decree, & who took as tenant in tail i)rior to the 
former tenant in tail, who had been made a deft. — 
Westmeath (Lord) v, Westmeath (Lady) (1818), 
3 Madd. 436 ; 56 E. B. 565. 

2767. Tenant in fee & heir.] — Peter- 

borough (Lord) v, Norfolk (Duchess) (1703), 
Freem. Ch. 264; Prec. Ch. 212 ; 2 Eq. Fas. Abr. 
413 ; 22 E. K. 1199. 

2768. Copyholders.] — Leeds Mill Case 


PART IV. SECT. 11, SUB-SECT. 6.— 
A. (c). 

2760 i. General rule.] — In a mttfc. 
action there was a reference to a master 
for sale, etc. After sale & satisfaction 
of pltf.’s claim out of the proceeds, a 
balance remained in ct., which R. 
applied to the master to liave paid out 
to her. Upon such application R. 
was examined before tlie masU-T, wlio 
refused the application. An order was 
afterwards made by a jud^e referring 
to the master to ascertain who was 
J. — VOL. XXII. 


entitled to the fund. & to settle 
priorities. Upon sucli refcrerK*o the 
inastAir ruled that the depositions of 
R. taken upon the former application 
c<»uld be read : — Held : the depositions 
could bo read subject to the right of A., 
an opposing clabuant of the fund, to 
cross-examine R. upon them. — M ac- 
LKNNAN V. Gray (1888), 12 1’. R. 431. — 
CAN. 

2760 ii. .] -A party having been 

examined as a witness in a former 
cause : — Held ; Ids deimsltious wei-e 


sufficiently put la issue to outitlc them 
to bo road by a general reference 
in the pleading to his deposition. — 
Houlditch V. Donegal (Marquis) 
(1831), 1 Mol. 306.— IR. 

2760 iii. .] — Held: a witness be- 

foi-o his examination was entitled to have 
a deposition road over to him, which 
ho had previously endtted as a haver 
in another & relative action. — Brechin 
Magistrates v. Gutiiuie & Co. (1836), 
13 Sh. (C’t. of Sess.) 550; 10 Foe. 

Coll. 364.— SCOT. 
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Evidknce. 


Sect, — Judicial procccdimjs : Suh-sccl. 0, A. (cj), 

{circa 1800), cited in 4 M. & S. at p. 491 ; 105 
E. R. 910. 

Annotation 'Held. Freeman r. Phillips (1816), i M. & S. 486. 

2769. .] — In an action by a copy- 

holder against the lord of a manor for a false 
return to a mandamus <fc not guilty pleaded 
Held: (1) depositions made in an ancient suit, 
instituted against a former lord of the manor 
by a i)erson who claimed to bo admitted to a 
copyliold for lives, iii which depositions were made 
by witnesses on behalf of the copyholder, were 
admissible evidence for the lord, as depositions 
of persons called on behalf of a person standing 
in pari jure with the new copyholder, although 
it was not proved that the persons making such 
depositions were coijyholders, but it appeared only 
from the depositions themselves, that they were 
such, or w(jre iiersons acquainted with the customs 
of the manor ; (2) their depositions, supposing 

them to bo only admissible as declarations of 
]icrsons deceased, were not inadmissible on account 
of their being made post litem motam, because 
the same custom was not in controversy in the 
former suit as in the present. — Freeman v. 
PlilLLiPPS (1810), 4 M. & S. 480 ; 105 E. R. 914. 

Annotations: — As to (1) Consd. Evans v. Taylor (1838), 

7 Ad. & El. 617. Retd. Evans v. Merthyr Tydvil IJ. D. C. 

(181)8). 7i) L. T. 578. As to (2) Apld. Ward v. I’omfrot 

(1832), 5 Sim. 475. Consd. Clec r. \Vard (1857), 7 E. B. 

505). Retd. WhoddcJii v. Patrick (I860), 2 Sw. & Tr. 170. 

2770. .] — In 1815 some customary 

tenants of a manor filed their bill on behalf of 
themselves & all otlier tlie customary tenants 
to (establish tludr right to work minerals under 
their teiKiments without the consent of the lord. 
A cornmission was taken out in the same year 
to examine certain old p)ers()n8 de bene esse^ 
they were examined. After tJiis the suit abated, 
was revived, answers wore put in in 1819, after 
which nothing further was done. In 187 L a bill 
of the same nature was filed by customary tenants, 
who did not derive title under any of the persons 
named as plifs. in the suit of 1815 : — Held: the 
evidence taken de heme esse in the former suit was 
admissible on behalf of pltfs. in the latter suit, 
the issue in tiie two suits being the same, & there 
being j^rivity of (‘state botwi^en the parties to the 
two suits respectively — Jaanover v, Homfray, 
Phiixips V. Llanovfji (1881), 19 Ch. D. 224; 
BO W. R. 557, C. A. ; previous proceedings sub 
‘Horn. Moggridqe v. Hall, Llanovek (Lady) v. 
Homfray, Phillips p. Llanovek (Lady) (1879), 
18 Ch. 1). 880. 

— Refd. Boi'CHford v. A.-il., [1618] P. 33; 

Barnett r. Cohen, K. B. 461. 

2771. Previous suit defended by arrange- 

ment — With present defendant.] — In ejectment, 
JJoe d, H. V. 7L, M., a witness, since deceased, was 
examined under a commission. In a second 
ejectment, IJoe d, H, v. i\, recover the same 
property, it was proved, that before the examina- 
tion R. agreed to defend the former ejectment 
for P. : — Held : on the trial of the second eject- 
ment, M.’s deposition was receivable in evidence 
for P., as the two ejectments wore substantially 
between the same parties, & it need not be shown 
that at the time of the examination 11. knew that 
R. was defending for P. — Hulin v. Poweu. (1852), 
8 Car. & Kir. 328 ; 20 L. T. O, H. 181 


2772. Father & son — Action by son — 

On erroneous assumption of father’s death.] — In 

a suit to recover the possession of certain land M. 
claimed through his father, whom lie alleged to be 
dead ; H., half brother of the father, gave evidence 
as to his pedigree ; subsequently the father 
brought an action of ejectment to recover 
possession of the same land from a person who 
claimed through deft, in the former suit ; H. 
having died in the interval, it was proposed by the 
father to lay before the jury tlie evidence given 
by H. as to his pedigree in the former suit ; the 
judge having rejected the evidence : — Held : the 
father did not claim through the son, & con- 
sequently the evidence was properly excluded. — 
Morgan v. Nicholl (1866), L. R. 2 C. P. 117 ; 36 
L. J. C. P. 86 ; 15 L. T. 184 ; 12 Jur. N. S. 963 ; 
15 W. R. 110. 

Annotation .•—Refd. Barnett v. Cohen, [1921] 2 K. B. 461. 

2773. Deposition not adopted or used by prior 
party.] — Depositions which have been taken in a 
suit to perpetuate testimony instituted by a 
predecessor in title of a party to an action are not 
admissible as evidence of admissions by him, 
unless they are proved to liavo been adopted & used 
by him. It is not enough that when produced 
from the Record Office they are found to have been 
unsealed. — Evans v . Merthyr Tydfil Urban 
Council, [1899] 1 Ch. 211 ; 68 L. J. Oh. 175 ; 79 
L. T. 578 ; 43 Sol. Jo. 151, 0. A. 

Annotxitions : — Consd. Britinh Thomaou- Houston Co. v, 

British Insulated & Holsby Cables, [1924J 2 Ch. 160. 

Refd. Heath r. Deano, [1905] 2 Ch. 86 ; Mercer v. Denne, 

[1905] 2 Ch. 538. 

(d) As between Co-Defendants, 

2774. Deponent since struck out.] — Oldbury 
v. Wynne (1(599), CoUcs, 91 ; IE. R. 196. 

2775. Deponent charged with fraud.] — Eade v , 
Lingood, No. 2619, ante. 

2776. Where co-defendants become opponents — 
Different point in dispute.] — The judge’s notes of 
the evidence given by certain witnesses on the 
trial of an issue between A. as pltf., & B. &; C. 
as co-defts., will not be ordered to be received on 
the trial of an issue, as to the same matter, but 
involving a different point, between B. as pltf. & 
C. os deft.— East India Co. v . Bazett (1828), 1 
L. J. O. S. Ch. 98. 

(c) Where Parties added. 

2777. Inadmissible against added parties.] -If 

ihe cause stands over to add a material deft., the 
depositions taken before cannot be read against 
him. — NiBLE'rr v. Daniel (1731), Bunb. 310 ; 145 
E. R. 684. 

2778. .]— After witnesses were examined 

upon the original bill, an amended bill was filed 
again.st new parties, som(i of whom were infants. 
The ct. refused to order the evidence taken on the 
original bill to be read against the new defts., 
the infants. — Quantocic v . Bullen (1820), 5 
Madd. 81 ; 56 E. R. 825. 

Annotaiion : — Montd. HuRhea v. Eadcs (1842), 1 Haro, 486. 

2779. .] — The evidence already taken cannot 

bo read against defts. added under an order made 
at the healing. — ^Pretty v . Parker (1826), 1 
Coop. temp. Cott. 38 ; 47 E. R. 730. 

2780. .] — A deft, became bkpt. during the 

examination of witnesses, a supplemental bill 
was filed against his assignees : — Held : the 


PART IV. SECT. 11, SUB-SECT. 6.— 
A. (d). 

h. TFAcrc all members of same com- 
'Hepresenied by aa7tte coun ' 
C\UTK V, Dknnis (1901), 21 C. L. T. 


267 ; 5 Terr. L. It. 30.— CAN. 

PART IV. SECT. 11, SUB-SECT. 6.— 
A. («). 

k. Depositions taken before amend- 


ment.] a hill is amended by 

adding partitw pltf., the depositloiie of 
witnesses who had btHm previously 
examined In the cause may oe read at 
tlie hearing. — C hisholm v . Sheldon 
(1861), 2 Or. 178.--CAN. 
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depositions taken afUn* the commission issued, & 
before the supplemental cause was at issue, could 
not be road against the assignees. — Hichens v. 
Congreve (1831), 4 Sim. 420; Mont. 225; 58 
E. B. 157. 

Annotations : — Mentd. Murray v, Arnold (1862), 3 B. &; S. 

287 ; Qluokatein, v. Baruee, [1900 J A. C. 2^10. 

2781. .] — In a suit instituted jointly by 

husband & wife, in relation to the wife’s separate 
estate, where the bill has been amended by making 
the husband a deft., <fc adding a next friend for 
the wife, the depositions previously taken cannot 
be read at the hearing. — Haynes v. Jackson 
(1840), 4 Jur. 457. 

2782. .]—(!) In Dec. 1800, P. filed a bill 

against the lord of the manor of W. In Feb. 1870, 
the suit not having been heard, pltf. obtained 
leave to amend his bill by adding H. as co-pltf. 
with himself ; upon appeal : — Held : the amend- 
ment was irregular, as the effect of it was to intro- 
duce a new plaintiff with an entirely new case. 

(2) It appeared that evidence de bene esse had 
been taken in the suit on the part of deft. 
Senible : this evidence could not have been used 
in the suit as amended. — Peek v. Spencer (1870), 
5 Clu App. 548 ; 89 L. J. Ch. 638 ; 22 L. T. 459 ; 
18 W. K. 558, L. J. 

( / ) Where Subject- Matter the Same. 

2783. Admissible — If subject-matter the same.] 
— The creditors of L. obtained a decree for payment 
of their debts, to sot aside some conveyances 
gained by fraud, & J. &; the legatees wei’e made 
(lefts. The legatees having brought their bill 
against J. ; tlie (juestion was, if the depositions 
in the former cause touching tlie fraud could be 
read in this : — Held : the question being same 
in both causes, & J.’s defence the same, the 
depositions ought t/O be read. — Nevib v. Johnson 
(1708), 2 Vern. 447 ; 1 Eq. Cas. Abr. 227, pi. 4 ; 
23 E. K. 880. 

Annotation Blagravo xu Blagravo (1817), 1 Do G. & 

8m. 252. 

2784. — — Cause & cross-cause.] — De- 

positions in the original cause not permitted to be 
read in the cross-cause because the point in issue 
in the cross-cause was not an issue in the original 
cause. — Christian v. Wrenn (1732), Bunb. 321 ; 
145 E. B. 687. 

2785. — - — Although witness not proved 

dead.] — Depositions of witnesses taken in former 
causes, relating to the same matt/cr for which a 
new suit is instituted against another party, 
ought to be permitted to bo read as evidence, 
upon the hearing of such new cause, although 


the witness<3s themselves are not pJo\cd to be 
dead. — L ondon (City) v. Perkins (1731), 3 
Bro. Pari. Oas. 602 ; 1 E. B. 1524, II. L. 
Annotations: — Consd. Bla»ravo y. Blagravo (1847), 1 Do G. 

Sc Sm. 252. Refd. Oarriai?ton v. Goruock (!1829). 2 Sim. 

567. Mentd. Warriok v. Quoon’s Collogo, Oxford (1870), 

L. R. 10 Eq. 105. 

2786. — .] — On issue joined upon 

the plea of not possessed, in trespass quarc clausum 
fregit, deft, may use as evidence the deposition 
of a witness, formerly called by pltf. to prove his 
possession in a proceeding before justices for an 
alleged trespass on same close. It makes no 
difference that the witness is still alive. — C ole 
p. Hadley (1840), 11 Ad. & El. 807 ; 3 Per. & Dav. 
458 ; 4 Jur. 483 ; 113 E. B. 621. 

Annotations : — CoDsd. British Thomson-Houstoii Co. r. 

British Insulated Sc ILdsby Cables, llil‘-^4J 2 Ch. ICO. 

Refd. Boiloau v. llutliu (1848), 2 Exoh. 665. 

2787. .] — Hamilton (Duke) v. 

Meynal (1754), Dick. 788 ; 21 E. R. ill ; sub nom. 
Anon., 2 Ves. Son. 497, L. C. 

Annotations: — -Folld. Mosurrid^fo v. Hall, Tilauovor v. 

fray, Phillips r. Llanover (1879), 13 Ch. J). 380. Refd. 

Kllieo V. lioupell (No. 2) (1863), 32 Beav. 308. 

2788. .] -Llanovkr v. Homfray, 

Phillips v. Llanover, No. 2770, ante. 

2789. Previous cause dismissed.] — 

The deposition of a witness examined dc bene esse 
wlmn about to go abroad ordered, after the dis- 
missal of the bill, to be published, for the purposes 
of another suit instituted against same deft., 
upon C(3rtain terms, saving just exceptions. — 
McIntosh v. Great Western By. Co. (1855), 7 
De G. M. & G. 737 ; 26 L. T. O. S. 163 ; 2 Jur. N. S. 
129 ; 44 E. B. 286, L. JJ. 

2790. .] — (1) A. being seised of two 

closes, which he claimed as heir-at-law, conveyed 
one to B. Both A. & li. were afterwards ousted 
by C., &: brought actions of cqoctincnt against 
him for the premises respectively, which they 
r(*covered. B. was again dispossessed by C., 
again brought (ejectment against liirn, claiming 
the same premises as in the fijrmcr action, by 
the same title. On the trial, B. offtu’ed to prove 
the d(;position made by a witness, sin(5e deceased, 
upon the trial of the former ejectunmt between A. 

0. : — Held : the evidence was inadmissible. 

(2) The former action of (ejectment betw(;cn 
B. C. was called on for trial immediately after 
that in which A. obtained a verdict against C. 
The counsel for C. in the second ejectment said, 
they would not trouble the ct. in this case, the 
evidence in both being the same, but would consent 
to a verdict, which was immediately taken for pltf. ; 
— Held : this could not be considered as proof of 


PART IV. SECT. 11, SUB-SECT. 6. - 
A. (f). 

2783 i. Admissible — If subject mailer 
the same ,.] — The testimony of a witness, 
slnoe deceased, grivon on a former trhil 
between same parties, may be received 
in evldono© from the Jndjare’s notes, 
though the suits are different, provided 
the question in issue in each is sub- 
st,antlally the same. — B knntkit v. 
Jones (1802), 6 All. 342.— CAN. 

2783 ii. .] — -A former suit 

had been Instituted by pltf. which had 
been dismissed, os pltf. had not 
acquired the legal estate until after 
the bill was filed : — Held : In ^ the 
evidence taken In the former suit Sc 
the examination of deft, by pltf. tlierein 
were admissible In the present one, the 
issue being practically the same. — 
Adamson r. Adamson (1881), 28 Gr. 
221.— CAN. 

2783 ill. .1 — R. charged A. 

with breach of trust, & S. gave evidence 
in support of the charge. A. being 


ae(iuitted, R. was tried for making a 
false cliarge Sc ,S. for perjury : — Held : 
the depositions given by witnesses lii 
the first cose could be used against It. 
in the second case, but not against S. 
under Evidence Act, s. 33 : Sc though 
additional issues were involved in the 
second trial, yet the evidence as to tlie 
issues common to both trials was 
properly admittefl at the rccoihI trial 
against R.- — Re RAMr Reddi (1881), 
I. L. R. 3 Mad. 48.— IND. 

2783 iv. — — — A witness being 

dead, his evidence in a former suit is 
admissible under Evidence Act, s. 33, 
I>rovided the former suit was between 
t-ne same parties, the adverse party 
liad the opportunity to cross-examine, 
& the questions in issue were sub- 
stantially identical. -Sitanatu Dabs 
V. MOHESII (JKUNDEK GHUUKKUriATl 
(1880), I. L. R. 12 Gale. 627.— IND. 

2783 V. .} -At the trial of 

a civil suit the deposition of 8. iu the 
criminal ct. was tomhiitnl by E. us 


cvidonco on the issue of possciSHlon 
Held : S. being dead, Sc tlxe proccedhigs 
being between sanm narties, & tiuj 
issues being substantially tlie same, the 
depositloji of S. was admissible. — 
FooLKiaaoRY Dahhek v. Noiun 
Ghundku B111JN.70 (1895), I. L. R. 
23 Calc. 411.— IND. 

2783 vi. — • — .1— In a j)rosc(Mi- 

tion under thel^ublic Healtli Act, 1807, 
for the possoHsion of a carcase in an 
unsound condition, the magistrates 
convicted aecused. Sc in their judgment 
referred to 6c founded upon the evl- 
donee of an exjjert vvitjioss which had 
been given by iiim iu a former prosecju- 
tion of a similar nature. This evidence 
had been put to a witness in cross - 
exainiualiou. Sc ho had adhered to It. 
An objection to the conviction upon the 
ground that the magistrates had pro- 
ceeded ou incompetent evidence re- 
po) led.— (Ji»«on w. Ayr Town Counoji. 
(1892), 20 li. ((.’t. of Soss.) 47; 30 
Sc. L. K. 331.— SCOT. 
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Evidence, 


Sect. M.~- Judicial proceeding fi : Sub'scct. 0, A. if), 

an agreement between the parties, tliat the evidence 
given in the first cause should be considered as 
repeated in the second ; but the party relying 
on such agreement must show it, either by the 
judge’s notes, or by some other distinct proof. — 
Dok d. Foster v. 1)ekby (Earl) (1834), 1 Ad. & 
El. 783 ; 3 Nev. & M. K. B. 782 ; 3 L. J. K. B. 
191 ; 110 E. K. 1400. 

uinuf/iaiioTiJi : — Aft to (1) d: (2) Refd. Boo d. Strode v. Seaton 
(18:jr)), 5 L. J. Ex. 7a ; Briaco r Lomax (1838). 8 Ad. & 
El. 198 ; Hodson v. Walker (1872). L. R. 7 Exch. 55. 

2791. .] — Derby (Earl) v. Poster 

(1835), 1 Ad. El. 791, n. ; 110 E. R. 1409. 
AnnoiatUm :--ReId. Llatinvor r. Ilonifray, l*ldllip8 v. 

Llauover (1881), 19 Cai. B. 224. 

2792. — — • — — In an action of replevin, 
where the question in dispute was, whether a 
certain tract of land was part of the freehold of 
jdtf., or of W. M. under whom deft, held, & who 
was real deft, in the action, pltf. tendered in 
evidence Die depositions of two witnesses taken 
in a chancery suit, instituted some years jireviously 
by one E. against tlie said W. M. The object 
of such was, to s(jt aside a sale to W. M. of the 
estate of wliich, according to his contention in 
the action of rtqilevin, tlie locus hi quo formed 
part. Hie depositions wliich x»lt-f. thus sought 
to put in, contained statements showing, if 
accurate, that tlie locus in quo formed no part of 
it : — Held : these depositions were properly 
received in evidence in the action of replevin. — 
Richards v. Morgan (18(i3), 4 B. & 8. 04! ; 3 
New Rep. 198 ; 33 L. ,1. Q. B. 114 ; 9 E. T. 002 ; 
28 J. P. 55 ; 10 Jur. N, 8. 559 ; 122 E. R. 000 ; 
sub noni. Richards v. Morgan, Morgan v. 
Morgan, 12 W. R. 102. 

AnnoiatiunH Apld. Elool, r. Perrins (18(59), 9 11. A' S. 575. 
Consd. Evans v, Alorlhyr 'rydill IJ. ('., (1899] 1 Cli. 241 ; 
British Thonisoii-Honstfui Co. r. British Irisnlated & 
lielsby Cablos, I1924J 2 (9i. IGO. Retd. Ilut/chiuson v, 
Glover (1875), 1 Q. B. B. 138. 

2793. _.,j — A., without authority, sold 

a trust estato to B. In a suit to recover the money 
from A., B., who was not a })arty, was examined 
as a witness. A suit- was aftei'wards instituU^d 
against the representatives of B., to recover the 
estat-e itself, & an ord(?r of course was obtained 
in it to use the depositions in the foniier suit, 


saving just exceptions. It was discharged as 
irregular. — Hope v. Liddell (No. 2) (1855), 21 
Beav. 180 ; 62 E. R. 828. 

2794. Although parties different.] — 

Depositions in a former cause between other 
parties, read against one that claims not under any 
of those parties. — Terwit v. Gresham (166(5), 
1 Cas. in Ch. 73 ; 1 Eq. Cas. Abr. 227 ; Freem. Ch. 
184 ; 22 E. R. 701, L. C. 

2795. .] — The ct. will not on 

motion order depositions, in a tithe cause in 
the Exchequer, to be read in a tithe suit in this 
ct., against other occupiers of land in the same 
parish, though the objects of both suits, & the 
Interest of the parties, are the same. — Goodenough 
V. Alway (1826), 2 8im. & 8t 481 ; 57 K. R. 430. 

2796. .] — Office copies of de- 

positions by living persons in a tithe suit in the 
Exchequer may be read in a similar suit in tliis 
ct. against another deft, who makes the sanu^ 
defence, on production of office copies of tiie bill 
& answer in the former suit, without any order 
of this ct. for that jiurpose. — Williams v. Broad- 
head (1827), 1 Sim. 151 ; 5 L. J. O. 8. Cii. 112 ; 
57 K. R. 535. 

AnnotaiUma ■'ReHa. Manhy v. Bewioke (1857), 3 .l«ir. N. S. 
(585 ; .StephciiHOU v. Biuey (18(5(5), L. B. 2 K(i. 303. 

2797. Issue not Joined in previous cause.] — 

Baker v. Sweet, No. 2758, unie. 

(q) Where Witness Dead. 

2798. Admissibility conditional on death.] — 

Terwit v. Gresham (16()6), 1 Cas. in Ch. 73 ; 

1 Eq. Cas. Abr. 227 ; Freem. Ch. 184 ; 22 E. R. 
701, L. C. 

2799. .] — A witness examined at a former 

trial of an issue betwixt the same j>arties, who has 
been examined in the cause, in case he dies, not 
only his depositions may bo rc^ad, but what he 
swore at the former trial may be given in evidence. 
— (k)KER V. r’AREW^ELL (1729), 2 P. Wms. 563 ; 

2 Eq. Cas. Abr. 736, id. 2 ; 1 Swan. 390, n. ; 24 
E. R. 863, L. C. 

Amiotations c - VLexiiilL. Chohiiondoley r. Clinton (1817), 2 
Mor. 171 ; Billon v. Parker (1818), 1 Swan. 422. 

2800. .] — Corbett p. Corbett, No. 2S()l,post. 

2801. .] — Although there are two suits in 

this ct. between x>Rrties having the same respective 
interests, & relating to the same matters, the 


PART IV. SECT. 11, SUB-SECT. 6.— 
A. (g). 

2798 i. AdmUmbility conditional on 
death.}- -Vihvro the UopoHition of a 
witness had been taken but not used 
at the first trial, In oonseimcnce of 
witness being able to attend, but a new 
trial having been awarded, & the wit- 
ness dying previous to such new trial : 

Ilelrl : the disposition was receivable 

In evidence at such second trial. — 
BnowN V. Boole (1840), 1 Thom. 
2nd od. 13 7. —CAN. 

279B ii. — — •.] — The testimony of a 
witness, since deceased, given on a 
former trial between same parties, 
may be received in evidence from the 
Judge’s notes, though tlie suits are 
dlfferont, provided the question In 
issue in each is substantially the same. 
-—Bennett v. Jones (1802), 6 All. 
342.— CAN. 

2798 iil. •} — Where deft, after 

having been cross-examined died, & the 
cause was revived against Ids real 
roproscntatlvos, defts, wciti allowed at 
the hearing to read such cross-examina- 
tion In answer to the statements of the 
bill. — Powell v. Lea (1873), 20 Ur. 
621.— CAN, 

2798 iv. — - — The testimony of a 
witness, since deceased, taken on a 
former trial, was i-cjected by the 


judge at the trial herein: — Held: it 
was improperly rejected. — C opjsi.and 
r. Village of Blenheim (1885), 9 
(J. B. 19.— CAN. 

2798 V. .] Though the cause of 

action given by Lord Camphell’s Act 
for the boaellt of tlie widow & children 
of a person whose death results from 
injuries received through negligence 
is differeiit from tliat which doceas(‘d 
had in his lifetime, vet tlie material 
issues are substantially the same in 
both actions, & the widow & children 
are in effect claiming through deceaHcd. 
Therefore where an action is by a pci-son 
so injured in which his evidence is 
taken de bene esse, & deft, has a right to 
cross -examine, such evidence is admis- 
sible in a subsequent action taken after 
his death under the Act. — Wai.kkkton 
Town r. Erpman (1894), 23 S. C. R. 
352.— CAN. 

2798 vi. • — ^ The evidence of a 
witness taken before a magistrate on a 
criminal charge is admissible in an 
action for malicious prosecution 
founded on that charge, where the 
witness, at the time of the trial, is 
dead. — P eck v. Peck (1901), 35 

N. B. B. 484.— CAN. 

2798 vil, — - — \] — ^Depositions of wit- 
nesses in a former suit are not admis- 
sible in evTdonoe when those ndt nesses 


are living, & their oral evidence 
is i>rocujtiblc.— Harish Chandra 
( hrucKERBUTTY V. Tara Chand Kuaha 
(1868), 2 B. L. B. App, 4.— IND. 

2798 viii. .]— The depositions of 

witnesses, since deceased, examined at 
an inquiry lield by a sub-registrar 
under Indian Registration Act, s. 41 (2), 
regarding a will, at which the opposing 
parties had opportunity of cross- 
examination, are admissible in evidence 
in a subsequent suit raising same ques- 
tion between same parties.- — Lanka 
Jjaksiimanna V. Lanka Vardkanamma 
(1919), I. L. B. 42 Mad. 103.— IND. 

2798 ix. • — — -Where a bill was 
filed by a person claiming os tenant in 
common founding Ids title on articles 
alleged to have been lost, & evidence 
of the cont-onts of the articles was 

? riven : — Held : the depositions if read 
11 that cause, the vvitnosses being 
dead, might be read in a suit insti- 
tuted by another tenant in common, 
claiming in same right against same 
person in possession. — Byrne v. Frere 
(1828), 2 Mol. 157.— IR. 

1. Death before, crofts - examina- 
tion.}— Held : the depositions, of deft, 
taken on his own behalf upon a 
reference were admissible in evidence, 
notwithstanding that he had died 
pending an adjournment of ihu 
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depositions of such only of the witnesses in the 
prior suit as are dead will be allowed to be read 
in the subsequent suit. — C arrington r. Cornock 
(1829), 2 Sim. .597 ; 57 E. K. 899. 

2802. .] — Rhodks V. De Beauvoir (1832), 

0 Cl. & Fin. 532 ; 9 Bli. N. S. 195 ; 7 E. B. 797, 
H. L. 

Annotation : — -Reid. Attwood V, Small (1810), G Cl. & Fin. 

232. 

2803. .] — A tenant for life, in possession 

of real estate, was also tenant for life of certain 
X)ersonal estates under the same will, & was heir- 
at-law of the surviving trustee of the real estate, 
but was not a trustee of th(» personal estate. 
Two suits were instituted against him. One was 
instituted by the tenant for life in remainder, 
the other by the first tenant in tail in remainder, 
for the same objects as regarded the real estate, 
but praying also relief in respect of the personal 
estate : — Held : evidence taken in the former suit 
was not admissible in the latter, it not ai>pearing 
that the witnesses were dead, or incapable of being 
examined. — Blagrave v. Blagrave (1847), 1 
Do G. & Sm. 252 ; 19 L. J. Ch. 349 ; 9 E. T. O. S. 
108 ; 11 Jur. 744 ; 93 E. 11. 1059. 

Annotations : — Mentd. Powys v. Blagrave (1854). 2 Kq. Bep. 

3115 ; Haddelsey v. Adams (1856), 22 Bcav. 266. 

2804. Proof of death — Affidavit.] — Fortescue 
& CoAKE’s Case (1912), Godb. 193 ; 78 E. B. 117. 

2805. Necessity for.]— Deposition of a wit- 

ness examined fifty years before cannot be read, 
without some account of his death. — Benson v. 
Olive (1731), 2 Stra. 920 ; 93 E. B. 942. 

Annotation -Mentd. Bury St. Kdnumd’H Corpn. r. Evans 

(1739), 2 Com. 64 3. 

2806. Deposition taken post litem motam.]— 

Upon the trial of an action of ejectment, deft., 
to make out that h(^ was tlie heir-at-law of G., 
who died in 1854. tendered in evidence the deposi- 
tion of a deceased member of the family. G. liad 
in 1809 been found lunatic, under a commission, 
& it was thereupon rcfcri’od to a master in chancery 
to inquire who was the proper person to be 
appointed committee^ A who was the heir-af -law, 
A who were the next of kin of the lunatic. In the 
course of the inquiry the deposition in question 
was made in support of a slate of facts exliibited 
by the relation who had petitioned for the inquiry : 
— Held : the deposition was not made post lilein 
motani, was therefore admissible in evidence. — 
Gee p. Ward (1857), 7 E. & B. 509 ; 3 Jur. N. S. 
992; 5 W. B. 579; 119 E. B. 1.335; suh nom, 
Ge?i V. Good, 29 E. T. O. S. 123. 

Deposition admitted although witness not proved 
dead.] -->SY'C Nos. 2785, 2789, ante. 

Evidence obtained out of court.] — Nee Part VITT,, 
Sect. 3, sub* sect. 2, B. (?^), post. 


(h) IVhere Witness not Available. 

2807. General rule.] — Depositions of witnesses, 
proved by affidavit from age & infirmity incapable 
of attending without great danger of death, with 
liberty to examine them on interrogatories, & 
the depositions of such oth(*r persons as should 
be proved at the trial to ho dead, or unable to 
attend, ordered to be read ; such order, whether 
to be made in equity, or left to the jndg(i at law, 
depending on a sound discretion. — Corbett p. 
CoRBETi’ (1813), 1 Ves. B. 335 ; 35 E. B. 131. 

2808. Witness not to be found — Proof of search 
required.] — Anon. (1924), Godb. 329; 78 E. B. 
192. 

2809. .] — On an issue raising the 

question whether duo diligence had been used tn 
obtain the answer of A. to a bill in Chancery, a 
witnciss stated, on inGTrogatories, that ho did 
with due diligence endeavour to obtain the 
answer, but could not, A t hat lie wrote a letter on 
that occasion to A.'s agent. The hdter itself was 
not in evidence ; A. tlien^ was no proof Unit any 
endeavour liad been made, except writing such 
hdJer : — If chi : the deposition, to tlio extent above 
stated, was admissible, though the part 
immediaU4y following sot forth the contents of 
the latUu', A was th(Tcforo excluded. — 3hJFi'ON 
p. Whitmore (1840), 12 Ad. A El. 370 ; 9 L. J. 
Q. B. 405 ; 1 13 E. B. 852. 

2810. ■.] — It was suggested that when 

a pi'rson had given evidence before a duly con- 
stituted authority in same cause between same 
]>arties, A the party proved that lie could not get 
the wit-n(*ss, liis deposition on the fonner trial 
could be road, even thougli tlie witness - was 
within the jurisdiction. If so, the paity must 
prove that he used his best endeavours to find 
tlu* witno.ss A bring him to the ct., A was not able 
to see or hear of him (Lord Esher, M.B.). — 
Wiedemann p. Walpole (1891), as reported in 
7 T. L. B. 722, C. A. 

A?inotations : — ^Mentd. Quirk v. Thomas, [1916] 1 K. B. 516 ; 

Thomas r. .lones, |]021] 1 K. B. 22. 

2811. Witness too ill — Whether deposition ad- 
missible.] — Eutterell p. Beynell (1970), 1 

Mod. Bep. 282 ; 89 E. B.. 887. 

Amuttaiinits .'—Vlenid. K. v. Parker (1783), 3 Doug. K. B. 

242 ; Wells v. Abrahams (1872), L. H. 7 0. B. 554 ; 

Midland Iiihcc. v. Smith (1881 ), 6 Q. B. D. 561 ; Admiralty 

C’omrs. r. S.S. Amerika, [1917] A. 38. 

2812. .] — The mere circumstance of 

a witness being too ill to attend the trial is no 
8ufficit*nt ground for reading his dejiosition taken 
in Chancciry. — Doe d. JA.oyD v. Evans (1827), 
3 C. A P. 219. 

2813. Witness kept away.] B. v. Ivimy (1888), 
107 C. C. (T. Ciis. 570. 


reference, prior to cross-examination, 
so that pltf. had boon deprived of the 
opportunity of cross-examining 1dm. — 
Randall r. Atkinson (1899), 30 O. R. 
242.— CAN. 

m. In proceedinff cor am von 
judice.y— T ho evidence of a witness 
given in a proceeding pronounced to 
be coram non jndice cannot be used 
under Evidence Act, s. 33, If the wit- 
ness la dead, on a re-trial before a 
competent ct . — Re Rami Rkddi (1881), 
I. L. R. 3 Mad. 48.— IND. 

PART IV. SECT. 11, SUB-SECT. 6.— 
A. (h). 

2808 i. Witness not to he found — ■ 
Proof of search required .] — Upon a 
prosecution for uttering forged notes, 
the deposition of S. taken before the 
police ma^trate on the preliminary 
ltivo.«tlgation was reewi, upon proof that 


S. was absent from Canada. Tlie chief 
constable of H. where prisoner was 
tried, proved iiiellectual attempts to 
find S. by means of personal inquiries 
in some places, & correspondence with 
the police of other cities, .s, had for 
some time lived with prisoner as his 
wife : — 'Held : the admissihllity of the 
desposltion was in the discretion of 
the judge at the trial, & it could not bo 
said that ho had wrongly admitted it. — 
R. V. NEiiSON (1882), 1 O. R. 500. — 
CAN. 

2808 il. .1— At the trial it 

was proved that the other witness 
w'ho nad been examined before the 
magistrate, had disappeared, & that 
it had been found impossible to serve 
him with a summons. His deposition 
was put in & read : — Held : it was 
properly admitted. — He Kochi a Mo- 
HATO’s Petition (1881), 1. L. R. 7 
Calc 42.— IND. 


n. In divorce proceedinfls.] - — 

In divorce procisidJngs the evidence of 
a witness vvdio cannot bo found given 
at a former trial proving misconducl, 
may bo read over to petitioner at the 
t rial & verified by her as a correct note 
of the evidence as given by the witness 
& used as i)roof of misconduct. — 
CUNLIFFK V. CUNLIFFK (1901 ), 8 B. C. R, 
18.— CAN. 


2811 i. Witness too ill —Whether depo- 
sition admissible Y- It w\\\ be presumed 
that a witno.ss whoso evidence was 
taken abroad under a commission is 
out of the province at the time of the 
trial, A such deposition may ho given 
in evidence under R. S. C. 1909 
Ord. 37, r. 18, without proof that the 
deponent is unable from sickness or 
other Infirmity to attend the trial. — ■ 
Simpson r. Malcolm (1914), 43 

N. B. R. 79.— CAN. 
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Evidence. 


8ccl. 13. — J udicial proceedings : Svh-scci. 0, A. {h), 
B., C. <fc jp. (g), (6), (c), {d) iSc je),] 

2814. Witness aged & infirm.] — An application 
to read the deposition of a witness on the trial of 
an issue at law, directed by the Ct. of Cb. on the 
ground of the witness being so aged «fc infirm, 
fiS to be unable lo attend in person must be made 
to the judge at the trial, not to the Ct. which 
directs the issue. — Jones v. Jones (1785), 1 
Cox, Eq. (^ 08 . 181 ; 29 E. K. 1120, L. C. 

Evidence obtained out of court.]— Part 
VI IT., Hect. 3, sub-sect. 2, B. (c), (d), post, 

B, How Proved. 

2816. Copies.] — Brabant v. Perne (1609), 2 
Hep. Ch. 36 ; 21 E. H. 609. 

2816. Sworn at Judge’s chambers — De- 

livered & attested by Judge’s clerk.) — A copy of 
depositions sworn at a judge’s chamDers delivered 
out by his clerk & attested by his signature is 
admissible evidence without proof of its having 
been examined with the original. — Duncan v. 
Scott (1807), 1 Camp. 100, N. P. 

2817. Office copies.] — Williams v. Broad- 

head, No. 2790, ante. 

See, alsOt Sect. 9, ante. 

C. For Whai Purposes admitted. 

2818. To prove terms of lost deed.] — Haines 
Barley’s Case, No, 2728, ante. 

2819. To prove contradictory statement by 
witness.] — Feilders v. Winchester (Bp.) (1729), 
1 Bam.K. B. 323 ; 94 E. K. 219. 

2820. .] — 1 )oi)ositions of a witness in another 

cause, or ct., may be read against liim, without 
order in this ct,, to sliow ibe inconsistence of his 
evidence.— Anon. (1729), Mos. 118 ; 25 E. H. 304. 

2821. Evidence of settlement of rights — Not 


conclusive.] — Askew v. Poulterers Co., No. 1964, 
ante. 

2822. Evidence of written release— Nor without 
production of document.] — Wolleyv. Brownhill, 
No. 1853, ante. 

2823. Absence of reasonable & probable cause — • 
Action for malicious prosecution.] — In actions 
against a railway co. for false imprisonment & 
malicious prosecution, in order to show the 
absence of reasonable & probable cause & to 
sustain the complaint of malicious prosecution, 
the depositions of the servants of the co, before 
the magistrate were put in evidence : — Held : 
inasmuch as, if the facts stated in the depositions 
of the co.’s servants had been communicated to the 
co.’s attorney before appearing t^ prosecute, <fe 
there was no evidence that they had not been, 
he might reasonably have considered there was 
a probable cause for the prosecution, there was no 
evidence of the absence of probable? cause, & the 
onus being witli pltfs. to show such absence, it 
was not for the co. to show that they undertook 
the prosecution with a knowledge of the testimony 
their serv^ants were prepared to give.— Walker 
V. South Eastern Ky. Co., Smith v. Same (1870), 
L. H. 5 0. P. 640 ; 39 L. J. C. P. 346 ; 23 L. T. 14 ; 
18 W. R. 1032. 

Annotations : ■ Re!d. Bradshaw r. Watorlow (1015), 113 

L. T. 1101. Mentd. Boyle r. Smith (1005), 70 J. }\ 115 ; 

Lambert v. G. E. Uy., flOOO] 2 K. B. 776. 

2824. Foss V. Great Eastern Ry. 

Co. (1898), 105 L. T. Jo. 221. 

2825. To prove custom — Of bank as to loans.] — 
A bank manager had in a previous action by 
another jiltf. given evkhmee of Ihi? practice of a 
bank in making (‘ortain loans U) customers : — 
Held : the manager being a person authorised to 
mak(? admissions on the part of the bank, his 
(evidence might be read on tlio part of pltf. in a 
later action so far as relevant to the matters then 


2814 i. M'ihirsa aued tP infirm. \ - if 
it bo a caHo of temporary abMenct^ or 
of ag(!, infirmity or sickncH8, the 
depoHition of tlic propOHod witnesH 
cannot bo read till Mie diHubiUty lias 
been proved. — A inhlie v. Sutton 
(1852), 1 Macq. 2<M) ; 24 Sc. Jur. 428 ; 

1 Stuart, 702. -SCOT. 

o. Ifitnesa out of the country.] — 
Whore on a secoud trial it appears that 
a witness who was examined at tlie 
llrst trial is absent from the country, ! 
ids evidence then given may be 
received. — StJi’OR v. MuLkan (1859), 
18 U. C. R. 490.— CAN. 

p. .1 — The evidence of a wit- 

ness who lias loft tlio province since 
a former trial between tlio parties, 
may be read from the judge’s notes. — * 
Abki. V. Light (1866), 6 All. 423. — ■ 
CAN. 

q. .) — The trial judge had 

made an order that, if a now trial 
shouhl be granted by the Ct. of Appeal, 
then, in the event of either of pitf.’s 
witnesses being out of tlio country, he 
slumld have the right to read the 
evidence sneli wilnessos had given at 
the trial on tlie case coming up for 
trial again, & the ct. ordered this 
provision to he embodied in the judg- 
ment. — ScoTi' V. Canadian Bacifio 
By. Co. (1909), 19 Man. L. H. 29.— 
CAN. 

Y, Proof of ahsencc.] — Upon 

a pmsocutlon for wounding with Intent 
to murder, the doposition of C., taken 
before tho police magistrate on the 
preliminary investigation, was rciad, 
upon the following proof that C. was 
absent from Canada : “ 0. is. to the 
beat of my belief, in the United States. 
Ho was employed, about ton days ago 
08 one of the crew on a steamer running 
between V. & an American port. He 
said when he left mo he was going on 


board the steamer. The steamer has 
not be(.m on that route since. She is 
running betw'cen two American ports 
-"Held: there was sufficient, iiroof of 
absence from t’anada. — R. v. Bkscaho 
& .IiM (1881), 1 B. G. R. pt. 2, 141.— 
CAN. 

5, — — ] — Evidence that 

tho schooner, tho deposition of whose 
captain is sought to be used, cleared 
from a Canadian port a week before 
tho trial, & put to sea, is insufficient 
jiroof of the captain being out of 
C’anada so as admit his deposition 
taken on the proliiiiliiary examination. 
— R. c. Morgan (1893), 2 B. C, K. 329. 
—CAN. 

t. Witness lining al a distance. ] — 
Where one of pitf.’s witnoosos lived at 
a distance, it was imposed as a condi- 
tion that his evidence, given at the 
last trial, should bo read from tlic 
judge’s notes. — C oni.ky v. Lkk (1855), 
12 U. C. 11. 4 56.— CAN. 

PART IV. SECT. 11, SUB-SECT. 6.— B. 

2816 i. Copies.] — A copy of a deposi- 
tion of a witness taken before a notary 

f niblio in a foreign state, & oertifled 
ty a justice of the peace In another 
state, the demanding stato, to be a 
true copy of the deposition on ftlo in 
bis office : — Held : improperly admit- 
ted in evidence by tho extradition 
judge, not being cortlfled in tho manner 
prescribed by Extradition Act, s. 17. 
The certifleate must be given by some 
one who is in a position to certify that 
not only tho copy but the original con- 
tains a true record of the testimony of 
tho witness. — Me Staggs (1912), 23 
W. L. R. 196 : 6 D. L. R. 284 ; 5 Alta. 
L. R. 250.— CAN. 

PART IV. SECT. 11, SUB-SECT. 6.— C. 

a. In reply to nffidaviis in ansurr 


■ -Inadmiasihle where 7io notice to 
defendant.]— Held : on motion for an 
injunction against one deft., tho cross- 
examination of another deft, on his 
anaw(?r w^as inadmissible in reply to 
the affidavits filed in answer to tho 
motion, whciHJ deft, against whom pltf. 
moved had iif> notice of the cross - 
examination, or of pltf.’s intention to 
read tlio depositions on the motion. — 
Cv’UKTJS V. Dales (1866), 12 Gr. 214. — 
CAN. 

b. Admia.non8 as against defen- 
dant.] — Held: the oral answers of deft, 
before a eomr. under an order of tho 
ct. were properly received against him 
as admissions. — C ochran v. Chh’MAN 
(1877), 2 R. & C. 251.— CAN. 

c. To enable judge, to decide case 
— Where evidence was taken before his 
predecessor.] — A subordinate judge, 
riaving taken all tho evidence in a suit 
before him, & having completed tho 
hearing of the suit except for the argu- 
ments of counsel on both sides, was 
removed, & tho case came on for 
hearing before his successor. The new 
subordinate judge took up the case 
from the point at W'hich it had been 
left by his predecessor, & proceeded 
to judgment & decree: — Held: the 
subordinate judge might, in accordance 
with Civil Procedure Code, s. 191, 
have allowed the depositions which 
had been taken before his predecessor 
to bo put in ; & in neglecting to take 
this course, & in deciding the case 
upon materials which w'ere never 
before him, his action was illegal, &; 
the judgment & decree were nullities. — 
.1AOR.AM Das V. Narain Lal (1885), 
I. L. R. 7 AU. 857.— IND. 

d. As evidence against pleader — 
On account of 7ion-appearo>M:c.}— The 
judgment & evidence given in a civil 
suit, filed by a party, against his 
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in question. — Simmons v , London Joint Stock 
Bank, Little v . London Joint Stock Bank 
(1890), as reported in 02 L. T 427; affd. [1801] 1 
Oh. 270, C. A. ; revsd. on other grounds, md) 7\om, 
liONDON Joint Stock Bank v, Simmons, [1802] 
A. 0. 201, H. L. 

Annoiations : — Msntd. Baker v. Nottingham & Notllngliain- 
HWre Banking Co. (1891), (TO L. J. Q. B. 642 ; Venables 
V. Baring, [1892] 3 Ch. 527 ; Bentinck v. London Joint 
Stock Bank, [18931 2 Ch. 120 ; Thomson v. Clydesdale 
Bank, [1893] A. C. 282 ; Manchester Trust v. Furness, 
[1895] 2 Q. B. 539 ; Rodfern v. Rosenthal (1901), 85 
L. T. 313 ; Molyncux r. Hawtrey, [1903] 2 K. B. 487 ; 
Weiner v. Gill, Same v. Smith, 11905] 2 K. B. 172 ; Smith 
V. Prosser, [1907] 2 K. 13. 735 ; Louth Northern Division 
Case (1911), 6 O’M. & H. 103; Fuller r. Olyn, Mills, 
CmTie, [1914] 2 K. B. 168. 

Manorial custom.] — See Copyholds, Vol. 

XIII., p. 28, Nos. 248, 249. 

D. In Particular CourU or Proceedings. 

(a) Admiralty. 

See Admiralty, VoI. I., p. 199, Nos. IKlO-llBG. 

(b) PanJeruptey Proceedings. 

See Sub-sect. 3, ayde. 

(r) Coroners' Courts. 

2826. Admissibility — Deponent insane — Whole 
deposition not taken In prisoner’s presence.] — li. 

V. Wall (1830), 2 Bussell on Crimes Mis- 
demeanours, 8th ed. 2089. 

Before grand jury.]— aS'pc Coroners, VoI. 

XIII., p. 257, No. 350. 

In criminal proceedings.] Coroners, 

VoI. XIII., pp. 250-258, Nos. 340- 370. 

In civil proceedings.] — See Coroners, VoI. 

XIII., pp. 259, 200, Nos. 402, 400-409. 

(d) Company Proceedings. 

2827. Deposition taken at public examination — 
Admissibility against other than deponent.] — 

Verified notes of the depositions taken on tlie 
public examination of persons examined under 
Companies (Winding up) Act, 1890 (c. 03), s. 8, 
are admissible in evidence on a misfeasance 
siunmons against any resps. to the summons who 
were or might have been pre^seut at the examina- 


tion, but the party tendering them must have given 
notice specifying the parts of the deposition to bo 
used, & must have the deponent ready for cross- 
examination . — Rc London General Bantv 
( 1894), 0.3 L. J. Ch. 853 ; 38 Sol. Jo. (582 ; 1 
Mans. 538. 

See, further. Companies, Vol. X., p. 900, Nos. 
6139-0140. 

(e) Criminal Proceedings. 

2828. Admissibility — Witness bed-ridden.]— 
Wliere a prosecutrix in a case of felony bo bed- 
ridden, <& there be no probability that she would 
ever be able to leave her house, the judge will admit 
her deposition before the magistrate, the same as 
if she were dead. — B. v. Hogg (1833), 0 C, & P. 
176 ; 2 Nev. & M, M. C. 168. 

2829. Deponent a marksman — Proof of 

magistrate’s signature to deposition — & handwriting 
of clerk.] — B. v. Ciirtstanpe & Ciiardet (1845), 
4 L. T. O. S. 430 ; 1 Cox, C. 0. 143. 

2830. Exhibit to deposition — Witness not 

called.]— A document written by a witness at the 
hearing before a magistrate may be exhibited to 
liis deposition A put in at the trial without calling 
liim.— B. V. Liebling (1909), 2 Cr. App. Bep. 
314, 0. 0. A. 

2831. To prove statement by prisoner — 

Before magistrate— Best evidence of statement.] — 

Statomcuits mad(^ by a prisoner while ('ross- 
examiuing a witness before the committing 
magistrates rtiducetl to writing as part of tlio 
<h;posi< ions, must be proved by the depositions 
which aiHj primary evidence & not by the witness 
so cross-examined. — B. v. 'J'’aylor (1874), 13 
Cox, 0. a 77. 

An.noialUm : -Mentd. R. v. Lillyiuan, [1890] 2 Q. B. 167. 

2832. How proved — Proof of handwriting.] - H. 
V. Smith (1718), 1 Stra. 120 ; 93 E. B. 420. 

2833. Conclusive — In all proceeding — Civil as 
well as criminal.] — The rule, tliat a writbui deposi- 
tion taken bidore a magistrate is the best evid(‘nce 
of the statement of tlie witness, is not confined G) 
tli(^ proceeding in which the (hiposition is takcui, 
but extends to all proceedings, civil as well as 


pleader, for refund of feoH on account 
of non-appearance of tho pleader arc 
adiniHHiblo, as evidence in an imiuiry 
instituted for the purpose apainst the 
pleader, under Legal Practitioiun-s 
Act : but, they are not conclusive 
proof In the inquiry. —Muni Rkddi v. 
Venkata Row (19H), 1. L. R. 37 
Mad. 238.— IND. 

e. To prove iritiicss imposed vpon 

in —Daiiiagcs for defamation 

& combining: to cause pui’suer to be 
apprehended & tried for reset of theft. 
Defence, iron had been stolen from 
Messrs. R. of which they gave notice 
to tho local magistrate, who acted in 
tho discharge of a public & olllcial 
duty : — Held : in the circumstances it 
was found competent to read part of 
precognition to T)rovo that a witness 
was Imposed upon in signing it,^ — 
Hakper V. Ronixsoxa & Forbes 
(1821), 2 Mnrr. 383.- SCOT. 

f. To contrast with evidence in 
jury trial — Not admissible.] — Held: 
statements on record not admissible in 
evidence for the purpose of contrasting 
them with the evidenoc as it comes out 
in tho course of a jury trial. — Cullen's 
Trustee v. Johnston (1865), 3 Maeph. 
(Ct. of Sess.) 935.— SCOT. 


PART IV. SECT. 11, SUB-SECT. 6.- 

D. (•). 

_ ] — Upon an ap- 
plication to the county judge of K. 
for extradition of deft., who was under 
indictment In the stato of N. Y. for 


murder, tho coroner who had held tho 
iumuist there, proved by oral testimony 
before the county judge here, tJio 
original dei)o.sitions taken on oath 
before him: — Held: under Imperial 
Extradition Act of 1870, h. 14. tJio 
original dej)ositionH wore pr»)perlv 
received.— R. v. JJrowne (1881), “(i 
A. R. 386. CAN. 

h. .] — Under Extradithm Ac(,, 

s. 1(5, while tho introduction of tie- 
positions may l)o allowed, they ought 
to be limited to sucli as set forth the 
(luostion & answer. — He Moohb (1910), 
13 W. L. R. 503 ; 20 Man. Ij. R. 41 ; 

1 6 Gan. Grim. Gas. 264. — CAN. 

k. .] — Prisoner accused of 

having coimiiitted miinlor at Z. was 
scut by the British consul there for 
trial before tho High Ct. at B. In tho 
absence of tho witnesses, depoHith)n3 
were tendered in evidence at the trial 
In B. : — Held : tho British consul at 
Z. -was authorised to take the deposi- 
tions, & they were admissible at tho 
trial under Evidence Act (1 of 1872), 
s. 33.— R. V. Dohsaji Oulam Hubein 
( 1878), I. L. R. 3 Bom. 334.— IND. 

2831 i. To prove statement by 

prisoner — Before rnafristratc — Be.st evi- 
dence of statement.] — Upon tho trial 
of deft, for pcrjm*y alleged to have 
been committed upon a preliminary 
Inquiry before a iiiaglstrat<c into a 
criminal charge laid by deft., parol 
evidence was admitted to show what 
prisoner had said on oath before the 
magistrate, although prisoner’s deposi- 
tion as taken down by tho magistrate 


was already in evidence r — f/cb/ .• 
where a deposition Is rc'gubirly taken 
down in writing, & is available. Hie 
writiug is the best evidence of the 
whole evidence of tho witness on that 
ocenHion. — R. v. PitAsn.oHKi (1910), 
13 W. L. R. 298; 1.5 B. G. R. 2!); 
H (yun. (him. Gas. 139. — CAN, 

2831 ii. .1 WJien 

a confession is marlo to a magisti-ate 
by an accused person during an Iminiry 
held previously to the ease Ijclng taken 
up by tho committing otneer, ^ by an 
olhctT acting merely as a recording 
oflietT, it must bo recorded in strict 
accordance with CJode of ('riininal 
Procedure, ss. 122, .34(5. If the ])ro- 
vlHi(ins of these sections have not laMui 
fully com])Ucd with by the recording 
ofllcer, tho ct. of session cannot (.ak(3 
ovldcucc Hiat ti )0 accuscid person duly 
made the statemont recorded ; iu 
cases where evidence cun bo taken, 
a ct. of session is not at libcrtv to treat 
a deposition, sent up with the record 
& made by the recording ofllccr before 
the committing officer, to the effect 
that tho aeeuseil did in fact duly make 
before him the statnment recorded, as 
evidence of that fact. Jn such case 
the recording officer must Idmself bo 
called & examined by tho ct. of ses- 
sions, except in cases in which tho 
presence of the recording officer cannot 
bo obtained without delay or expense 
which the ct. of Bessioii considers 
unreasonable. — N ohhai Mirtui & Ram 
(hfUNDEK HALDAU7L U. (1880), T. L. Jt. 

6 (^alo. 958.— IND. 
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Evidence. 


Sect. 11,-- Judicial 'proceedings : Suh'seci. D. (e) 

criminal, in whic.h it is sought to adduce the state- 
ment of the witness in evidence. — T ^each r. 
Simpson (isrui), 5 M. <te W. 809 ; 7 Dowl. 518 ; 8 
Jur. 054 ; 151 E. 11. 182. 

Admissibility before grand jury.] See Criminal 
Law, Vol. XIY., pp. 239, 240, Nos. 2200-2274. 

Refreshing witness* memory.]— C riminal 
Law, Vol. XfV., pp. 270,271, Nos. 2770-2779. 

Evidence of witness In disagreement with 
deposition or statement.]— >SVc Criminal IjAW, 
Vol. XTV., ])p. 271, 272, Nos. 27H8 2H07. 

Deposition of absent witness.] — See Criminal 
Law, Vol. XI V., pp. 270 2H2, Nos. 2878-2947. 

Preliminary examination.] — See Criminal 
Law, Vol. XIV., pp. 288, 284, 401-400, Nos. 2919- 
2901, 4210-4208. 

Statements in other proceedings.] — See 

Criminal J.aw, Vol. XIV., pp. 400-410, Nos. 
4201-4802. 

Deposition taken abroad.] — See Criminal I aw, 
Vol. XIV., p. 441, Nos. 4009-1074. 

Dying declarations.] — Sec Criminal T^aw, Vol. 
XV., ])]). 805 -807, Nos. 8728-8740. 

(/) ]\f(drim(i}iUil Cases. 

See Matrimonial (’ausi'S Act, 1857 (c. 85) ; 
lIrsHANO iV WlFIO. 


Srn-sKc^r. 7. — .1 odoments. 

A . ( '(tnehesire^iess. 

Sec I’sToppEL, Vol. XXL, j)p. 150 ct seg. ; 
.Tudomenth. 

Judgments of ouster.] — See (huiwN Prattke, 
Vol. XVI., p. 870, Nos. 2052, 2058. 

Awards.]' --SVe Sub-scct. 2, anfe. 

Orders.] —iSVc Suh-8(‘ct, 8, post. 

/>*. Ifojv Crored. 

See Kvid(*nco Act/, 1851 (c. 99), s. 7 ; County 
Court Act, 1888 (c. 48). h.s. 28, 180. 

2834-. When proving itself Recited in copy of 
conviction.] Fillers (or Fuller) v . Fotiri 
(1095), Holt, K. H. 287; Cartli. 810; 90 F. li. 
1058. 

2835. SufTlciency of copy.] — Leoh v . Stannard 
( 1780), 1 Ihirn. K. IF 482 ; 91 E. K. 291. 

2836* .1 — In an action ui)on a, wager, 

whether a decrcM; uf the. (H . of (5h. would be reverse<l 
t)n appt'.al to the House, (jf Cords, ]>roof of the 
decree reversal is sulllcient without showing 
the previous ]>ro(’eedings Ixdow. A copy of the 
judgment of reversal is admissible. — .Iones v. 
Kandall (1771), 1 (!owp. 17 ; 98 E. 11. 911. 

2837. — — Certifled copy -County court Judg- 
ment.] — TTpon a plea of nal tiel record of a judg- 
ment in replevin in a county ct., under 9 io 
Viet. c. 95: -7/c/d.* an allegation that “it was 
adjudged by thc‘ ct. that pltf. should take nothing 
by his plaint,” was not sustained by a certifled 
C(^py of an entry in the minute-book of the county 
ot., stating that the cause was “ struck out for 
want of jurisdiction, a dispuU>d title having been 
sworn to.”- -T ubby v. Stanhope (1818), 5 C. B. 
790 ; 5 Dow. L. 781 ; Cox, M. II. 105; 17 
L. J. C. 1\ 190 ; 12 ,Tur. 357 ; 130 E. R. 1089 ; 
sub nom. Titbley v. Stanhope, 11 L. T. O. 8. 07. 


2838. Judgment of superior court.] — 

A judgment may be proved by a certifled copy of 
an entry in the entry book of judgments of a 
superior ct . — Re T 0 LI.EMACHE, Ex p. Anderson 
(1885), 14 Q. B. D. 000 ; 54 L. J. Q. B. 382 ; 52 
L. T. 780, C. A. 

2839. Judgment of Irish courts.] — 

On the hearing of a petition that a bill of divorce 
may be read a second time & sent to committee, 
a certifled copy of any judgment affecting the 
matter given in the Irish cts. must be sui> plied 
by the registrar of siu^h ct. for evidence before the 
House. — G alwey’s Divorce Biix (1907), 51 
Sol. .To. 300, 11. L. 

2840. Verified copy — Judgment of inferior 

court — Original record destroyed.] — When the 
original judgment in an inferior ct. has been 
destroyed by fire, the ct. will allow execution to 
be issued under a verified copy of its judgment. — 
Cheesewright V. Frank (1838), 0 Dowl. 471 ; 1 
Will. Woll. & IT. 208. 

2841. Examined copy.] — .T effs v. Day, 

No. 2407, ante. 

2842. Office copy.] — J effs v. Day, No. 

2407, ante. 

.] — See, further. Sect. 9, ante. 

2843. Production of record.]— In debt on a judg- 
ment, the declaraf ion alleged that pltf. recovered 
a judgment against deft., “in the ct. of our lady 
the Queen, of lier Bench here at Westminster, in 
the county of Middlesex.” Deft, pleaded “ that 
there was not any ripcord of the supposed recovery 
remaining in the said ct. of our lady the Queen, 
befi^re the Qiu'en lierself at Wivstminster (named 
in the declaration the ct. of our lady the 

of her Bench at Wt\stminster), in manner & fomi 
as in (he declaration alleged.” Fltf. replied, 
“ that there was such /i n'cord of the recovery 
remaining in tlio said ct. of our lady th(^ Queen 
of lR‘r H(m(‘li luTc, in manner <V form as pltf. had 
in tiie declarat ion above alleged ” : — Held : pltf. 
proved the atlirmative of tlie issue, by the pro- 
duction of a record of a judgment recovered in 
this ct. BRADJ.EY V. Gray (1849), 3 0. B. 729 ; 
19 I.. J. V. V. 29 ; 8 L. T. O. S. 141 ; 139 E. R. 
291. 

2844. Inquiry by commissioner— Corrupt 

practices at election.] — An inquiry by a comr. into 
t he corru])t practi(H>s at a municipal election under 
35 39 Viet. c. 90, ended with an order tliat the 

(‘X])enses of the petition in ct. bo borne by rosps., 
but ntdhing definite was said as to expenses of the 
ct. itself. The Trt^asury ])aid the latter expenses, 

required the borough to repay them, but as 
tiioy were not paid a rule for a 7na)idarnus was 
applied for to compel the mayor treasurer to 
pay : — Hetd : the barristors’ ct. being made a ct. 
of record by 85 & 89 \'ict. c. 90, s. 14 (5), the 
judgment could only be proved by record. — R. v. 
Maidenhead Gorpn. (1882), 9 Q. B. D. 494 ; 51 
L. J. Q. B. 444 ; 47 L. T. 529 ; 49 J. F. 724, 0. A. 

2845. Minutes — Of proceedings.] — Pitcher v, 
Rinter (1788). 2 Barn. K. B. 409 ; 94 K. R, 581. 

2846. Of process on foreign attachment — 

Mayor’s court.] — F isher r. Lane (1772), 8 Wils. 
297 ; 2 Wm. Bl. 884 ; 95 E. R. 109.5. 

^ nnototiorw. -—Distd. U. r. Smith (1828), 8 IL & C. 341. 

Mentd. M‘ Daniel r. Hughes (18l).3), 3 East, 367 ; Douglas 

r. Forrest (1828), 4 Bing. G86 : Bruce r. Wait (1840), 1 

Man. & G. 1 ; London .Toint Stock Bank r. London 

Corpn. (1880), 5 C. P. D. 4U4. 


PART IV, SECT. 11. SUB-SECT. 

2837 i. Sufficirnry of copy — Certified 
copy — Couni'y court Judyotent .] — Dixon 
V. Mackay (1903), 22 U. L. T. 374. — 

CAN. 

2843 i. Production of record.] — The 


record roll, filed by the attorney in a 
cause on onWring judgment, is the only 
evidence of a recovery. — Chkslky r. 
Bonnktt (1875), 1 U. & C. 1 12. —CAN. 

2845 i. Minutes — Of proceedings — 
Whether copy stifficieni.} — A copy of the 


minutes of the Supreme Ct., stating 
the reversal of the judgment of a 
justice of the peace on certiorari. Is not 
evidence of such reversal, it heiug of 
itself a judgment which should be made 
up of record & proved accordingly. — 



Part IV.— Documentary Evidence. 
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2847. Memorandum of steward — Manorial 

court.] — Trespass for breaking & entering pltf.’s 
dwelling-house. Deft, justified under a judgment 
recovered in a ct. baron, a precept issued thereon. 
Replication, that there was not any memorandum 
of the proceedings, or of tlie supposed judgment, 
remaining in the ct. bai-on : — HeM : the replication 
was bad, inasmuch as it put in issue an immab^iial 
fact. 

It is the duty of the steward to make up a 
statement of the proceedings as may give the 
necessary infonnation to the superior ct. If lie 
has no written memonmdum of the proceedings 
he may supply the dofeiit from liis memory 
(Ifoi.ROYD, .1 .). — Dyson r. Wood (1H21), 3 B. C. 
419 ; 5 Dow. <k Ry. K. B. 295 ; 2 Dow. Bv- M. C. 
500 ; 3 J.. .7. O. 8. K. B. 72 ; 107 E. It. SOU. 

2348. .] — The judgment of a 

manor ct. in a plea of debt is suniciently proved 
by production of a minute in the ct. books, con- 
taining entries of the pleadings, but s(‘tting forth, 
as to the judgment, only a form of caption, name's 
of parties & suitors of the ct., ^ a memorandum 
t hat a venire facla.^ was executed, viudict found 
for pltf., <fc final judgment entered for debt A: 
costs, specifying the amounts : t h(* deputy steward 
of the ct. stating that he was pn'sent at the trial, 
^ that it was not usual to draw up a more formal 
judgment ; <fe it app(‘aring tliat a levari facias liad 
issued, reciting a judgment in terms corresponding 
with the entrv. — D awson (tiuxjoiiy (bSlT)), 

7 D. H. 750 ; i t L. .1. Q. J7. 280 ; 5 L. T. O. 8. 
211 ; 9 .lur. 088 ; 115 K. U, 073. 

2849. — - Of manorial court book.] — D awson 
r. (JitECJOUY, No. 2848, 

2850. Of deputy clerk of peace.] — Where 

an indictment for a ('onspiracy alleged, that “ at 
the ct. of quarter sessions holden, etc., an indict- 
ment against A. B. was pref(*rrod Ui, <& found by 
the grand jury”: livid: this allegation must 
bo proved by a cajition regularly drawn up of 
record, <S: the minute book kept by the diqiuty 
clerk of tlu^ peae(' could not be rt*eeived as evidence 
of the finding of the bill, although no record had 
been in fact drawn up. — B. r. 8 mitii (1828), 8 
B. & C. 311 ; () L. .1. O. 8. M. C. 99 ; 198 E. B. 
1099. 

Annotations : — Refd. I’ertcr v. CVuiper (IH.'il), G (■. & P. 

:{:>4 : Canipbull r. P. (1SI7), 11 g. 9. HU. 

2851. Day book — From judgment office.] — The 
day book kept at the judgment oHict* is not 
evidence to prove the time of the signing of a 
judgment. — L ee v. Meecock (1804), 5 Esi>. 177, 
N. B. 

2852. Judgment book.] — The judgment book is 
not evidence; of the judgment entered therein, 
though the record has not been made up, <fc though 
the person interested in proving the judgment be 
no party to the fic'tion. — A yrey v, Davenrort 
( 1807), 2 Bos. k P. N. B. 471 ; 127 E. B. 714. 


2853. From Judgment office.] — An allega- 

tion in an indictment for perjury, that judgment 
was “ entered up in an action is pi*ovod by the 
production of the book from the judgment office 
m which the rncipiinr is entered.— B. v. Gordon 
(I 8t2). Gar. k M. 410. 

2854. Entry in Justices* note book.] — Whore 
a summons had been dismissed by just ices in 1874, 
& no certificate of dismissal had been required or 
given under Summary Jurisdiction Act, 1848 
(c. 43), s. 14 : — Held : upon ii fresh summons in 
1879, the former adjudication was sufficiently 
proved by the entry in the justices’ note book, k 
when so proved was binding k conclusive. — K. v. 
Hutchins (1880), 5 Q. B. D. 353 ; 49 L. J. M. G. 
94 ; 42 J.. T. 799 ; 44 J. P. 521 ; 28 W. K. 595, 
D. C. ; revsd, on other grounds (1881), 9 Q. B. D. 
300, G. A. 

Annotations : — Mentd. Priostnian i*. Thomas (1884), 5) 
P. 1). 210: JSlanchosUir Corpn. v. Hampsoa (188G), :J 
T. L. K. 4GG ; ]{e Allsop k Joy‘8 (’onlraot (1880), Gl 
L. T. 2i:i ; N. E. Rv. r. Dalton Dversuors, 11808] 2 Q. 7R 
GG ; P. V. Ollis, [1000] 2 g. B. 758 ; Soott r. Lowe (1002), 
8G L. T. 421 ; Wakeli(4(l Corpn. v. Cooke, [1004] A. C. 
31 ; Pnulton v, A<lJnHtnble Cover & Poller Block Co., 
11008) 2 Ch. 430 ; Beilfonl r. Cowtan, [101 G] I K. B. 080 ; 
Ord V. Ord, [1023] 2 K. B. ‘432. 

2855. Parol evidence -Judgment of manorial 
courts — Steward.] — Dyson v . Wood, No. 2847, 
a)itr.. 

2856. — — .] — Daw.son v. Oreoory, 

No. 2818, ante. 

2857. Judgment paper — From master’s office.] — 

Jeeps v. Day, No. 2107, ante. 

2858. Certificate of Judge— County court judg- 
ment.] — Tiie ct. will treat that which a 
county ct. Judge ccrtifh's as liis judgment as 
conclusive. — Bpddlioston r. PrutNEss By. (!o. 
(1899), 15 T. E. IL 238 ; 43 Sol. Jo. 295, G. A. 

G. Foreigti and Colonial Judgments. 

See Part XL, Sect. 8, sub-sect. 1, post. 


Spb-sect. 8. — Order.s. 

.4. AdmissibilUy and Proof. 

2859. Admissibility — Not if subject-matter 
different.] — An order of sessions upon an appeal 
between two pai’islies resfx'cting tlui sot.tleiruuit 
of pauper A. is not adrnissiiile upon the trial of an 
a])i)eal touching the Bottlement of pauper B. his 
sister, on a suggestion that the point at issue was 
precisely the same in both appeals. — B. v. Knar- 
TOPT (Inhabitants) (1821), 2 B. k (’. 883; 4 
Dow. iV: By. K. B. 799 ; 2 Dow. k By. M. (J. 317 ; 
2 Bott. 791 ; 107 E. ii. (UO. 

A nnotulUms : —CoubA. K. v. Yenveloy (1838), 8 Ad. k El. 
80(5 ; Jt. V, IPirtlntftoii Middle l^narlcr (18.05), 4 E. & B. 
780. 

2860. Against client sued by attorney— 


Douglas v. Hi.vklky ( 1828 ), N. B. 
Digr. 3.33.— CAN. 

l. Parol evidence — Whether admis- 
fdhlc.] — In an action of damoiyee for 
malicious arrest k imprisonment of 
pltf., under a capia^^ issued by a 
stipendiary magristrate in Nova Scotia, 
whose judppnent, it was alleged, was 
reversed in appeal, oral evidence “ that 
the decision of the magistrate was 
reversed ” was held to be inadmissible 
to prove a final Judgment. — Gunn v. 
Cox (1879), 3 S. C. II. 296.— CAN. 

m. Certificate — From prothonotary 
of court.) — In an action on a Nova 
Beotia judgment signed on Mar. 7, 
1855, in pursuance of a judge’s order 
setting aside deft.’s plea as frivolous, 
deft, produced a certificate from the 


prothonotary of the ct. entitled in the 
same cause, stating that judgment of 
non pros., for want of a rcplleatlou was 
marked on Dee. 11,1 8.54 : — Held : in 
the absence of any record of such Judg- 
ment, or of any evidence to show that 
“ marking " was equivalent to “ sign- 
ing,” there was not sufticient evidence 
of a Judgment of rum. pros, to affect the 
validity of pltf.’s judgment. — D en- 
NIHON V. Taylok (1856), 3 All. 313. — 
CAN. 

n. Original roll — Or exemplifica- 
tion .] — .ludgments may bo proved at 
nisi prius by producing the original 
roll, as well as by exemplification, but 
the clerk should not produce such roll 
without proper authority. — P atkiwon 
V. Todp (1865), 24 U. C. n. 296.— 
CAN. 


o. ” ttreord by default.") — Deft. 
Xmt in as evidence of the judgtrient 
tlie HO -(tailed ” record by default ” in 
4tli It. S,, c. 94, sehed. A. form 11, 
Higned by pltf.’s at t(»rn('y :—//(/(/ ; 
tbiH was higal evidence of a judgment. 
— McDonald v. Eergchhon (1879), 
1 K. k G. 70.- CAN. 


PART IV. SECT. 11, SUB-SECT. 8.— A. 

p. AdmissibilUy — • Fngliah vesting 
order.} — A vesting order of the Ct. of 
Ch. of p:ngland pioves itself on pro- 
duction, by Evidence Act, 1851 (c. 99), 
k is therefore properly received in 
evidence. — Caiiuau v. Bco'it, Cauuao 
V. Krlk (1872), 22 C. P. 551.— CAN. 

q. Order for deMoPs discharge.) 
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Evidence. 


Sect \\.^Judl<nal ’proceedings : Sub-sect. 8, A. 


For bill of costs — Order referring bill for taxation.] 

—Where an attorney, who is suing his client for 
liifl bill, obtains an ordcu* to refer the bill for 
taxation, tliat order is no evidence against deft. 

If I had known that the order iiad been obtainc;d 
^ I)ltf., I should not luive granted the nde 7iisi. 
The only ground on which I thought it was 
evidence was, that deft, by obtaining the order 
admitUid his liability, but that was not the case. 
'J'he whole question turns on whose the summons 
was to refer the bill for taxation. It was ad- 
mitted her(^ that it was pltf.’s ; & I think that it 
was gross fraud to attemi)t to make the order 
thereon evidence against deft. (PAT'fESON, J.). — 
Kino Kype (18:18), 1 Will. Woll. & H. 87. 

2861. Proof Copy — Order of justices — Original 

not produced after notice.] — Jl. v. Ktrkby 
Stephen (1770), Jhirr. S. C. 001 ; 2 Dott. 

0th ed. 712. 

AnnoUiHnm .' — Reid. h. v. Nantwlch (1812), 16 East, 228. 

Mentd. u. v. Ulsliop VVearmouth (I8:i4), 6 B. & Ad. 942 : 

U. V. OlUhiiry ( 18 . 45 ), ,5 Nov. & M. K. B. 547. 

2862. ~ — Of entry In minute book — 

County court.J—The copy of the not^> of a county 
ct. jiidgii’s order (mtered by the clerk of the ct. 
in the book kept for that purpose under 9 & 10 
Viet., c. 95, s. Ill, is conclusive evidence of the 
order, ^ may not be contradicted by the irntry 
made by the judge in his own minute book. - 
Dews?;, Utley (l8r»l), 11 O. H, 4:U ; 2 1^. M. \\ 
5U ; Cox, M. & it. 523 ; 20 L. .1. 0. U. 201 ; 18 
L. T. O. S. 155 ; 10 .1. P. 39 ; 15 .lur. 1159 ; 138 
K. U. 542. 


AniwialioriH :—Retd. Saiindors v. Swansea Fliianco (’o. & 
(|»05), 21 T. J.. JL :U7. Mentd. Mill V. Hawker 
(1875), Jj. H. 10 Exnli. 92; Anpey v. .Joiioh (1881), 54 
li. .1. Q. B. 98 ; J)(*iiu‘r r. Look (19().'{), H8 L. T. 029. 


.J — See. further. Se(;t, 9, ante. 

2863. ^ Minute book of court.] On ap{)cal 
against an oidiu- of removal, in 1837, the applts., 
to proven an ord(U‘ ()f th(i wjssions for the saim^ 
county ifi 1821, di.scharging a formiT ord(ir of 
renioNWil, produced tbo original sessions book, 
which was in paper, containing the orders &, other 
proc<iodirigs of tlu^ ct., among which wjis tlie order 
of sessions now in (juestion, made up &, recorded 
after each session by the clerk of tin; piiace from 
minutes taken by him in ct., which book he 
con8id(‘rt^d, ik. stated te be, the record itself. No 
other record wiis kept. The minutes of each 
session weix; headed with an entry containing the 
stylo ik date of the sessions &: the names of tlie 
justices in the usual fonn of a caption. 33\e 
minute in question stfib'd the subject of the appeal 
then brought, ik the order made on hearing. Tlio 
book was signed at the end of the proceedings of 
the si‘ssion, “ By the ct-. Jolm iniargo, clerk of 
the peace”: — Held: proper evidence of the 
order of sessions. -U. v. Yeovfj.ey (Inhabitants) 
(1838), 8 Ad. & Kl. 809 ; 1 IVr. ct J)av. 00 ; 1 
Will. Woll. D. OH ; 8 L. J. M. C. 9 ; 3 .1. P. 
418 ; 112 K. K. 1043. 

A nnotat ion :"~R^d. Motropolirt I’dHco (Joninilasionor v. 

Donovan (1903), 88 b. T. 55v5. 

2864. .] —An order of sessions was 


made for dismissing an appeal against a rate, & 
that applts., “ upon service of the order or a true 
copy thereof, shoiild pay resps. the sum of 
£91 9s. lOd. for their costs & charges by reason of 
the appeal.” An indictment for disobeying this 
order stated, that a true copy f>f the order was, 
on, etc., served on defts., & that they then 
there had notice of the order. On motion in 
arrest of judgment : — Held; (1) such statement 
was sufficient ; (2) such allegation was sufficiently 
proved by proof of service of a copy of a formal 
document, containing the terms of the order 
drawn up from the minutes of the sessions, such 
document being shown to defts. at the time of 
service. — R. v. Mobtt.ock (1845), 7 Q. B. 4.59 ; 1 
New Mag. Oas. 329 ; 2 Now Bess. Cas. 108 ; 14 
L. .1. M. C. 153 ; 5 L. T. O. S. 149 ; 9 .T. P. 451 ; 9 
Jur. 021 ; 115 E. R. 

Annotationa : — nenerally, Meotd. Ex p. L. Sc B. Hy. v. 

L.B.&S.C. lly. (1848), 17 L. J. M. C. 119 : U.r. Lambeth 

Hiifhways SurveyorB (1854), 3 (k L. It. 35 ; Freeman r. 

Head (1860), 9 C. B. N. S. 301 : Bancroft v. Mitchell 

(1867h 8 B. & S. 558 ; U. Speyer, R. v. Cassel, 11910] 

1 K. B. 595. 

2865. .]- Dews r. Riley, No. 2862, 

ante. 

2866. -.] — An order of the ct. of sum- 

mary jurisdiction under Elementary Education 
Act, 1870 (c. 79), imposing a pemilty on the i)arent 
of a child for non-compliance with a previous 
order for the attendance of the child at school, 
may bo proved in s\ibscquent proceedings by the 
minute books of the ct. containing an entry of the 
ordt^r, Sc it is unnecessary to ])roducc a copy of th(i 
order signed by the ch'rk of the peace or other 
officer of th(^ sessions. -London Schoot. Boahd v, 
llAUVEY (1879), 4 Q. B. D. 451 ; 48 L. J. M. V. 
J3() ; 43 .1. P. 731 ; 27 W. R. 783, 1). C. 

Annotation :- Av^d. Polloo (’omr. v. Donovan, [1903] 1 

K. B. 895. 

2867. Admission & act of party.] — IHtf. 

was knocked oil his cab by the furious driving of 
an omnibus of defts., for which one of the defts., 
drivel's was summarily convicted under London 
Hackney Larnages Act, 1813 (e. 80), s. 28. Pltf- 
gave evidence upon the hearing but was not 
complainant. The m.agistrate asked him if £10 
would compensate him for his injuries, Sc he said 
corteinly not. The magistrates adjudged the 
payment of half this amount by the driver under 
the latter part of the sect., Sc pltf. accepted the 
money which weis actually paid by defts. Pltf, 
brought this action for damages for the negligence 
of defts.’ driver, Sc defts. pleaded as a bar thereto 
this award of the magistrate Sc pltf.’s acceptance 
of Die amount. The action was tried in a county 
ct., Sc pltf. admitted the magistrate’s adjudica- 
tion & his own acceptance of the money, but no 
record of the conviction was produced. The 
county ct. judge considered this no sufficient 
evidence of the order ; Sc that if it were, the order 
was no answer to the action. The jury found a 
verdict of £100 : — Held : pltf.’s admission was 
sufficient evidence of the order, Sc by his accept- 
ance of the money his claim for compensation 
had become res judicata, & could not be main- 
tained. — Wright London Omnibus Co. (1877), 


— ( N N ELL V. Y KIIX A ( 1 8 80 ), 1 9 N , B . R. 
537, — CAN. 


y, Ortler for dratruciion of 

liquor.} — On appliontion to Uio Dlv. 
Ct. for loavo to put In ovidenoo a 
Witten order for tiie deBtructiun of 
liauor wMoh was not produced at the 
trial ; — UrlU : the order was not 
admissible. — Bond v . Oonmkr (1888). 
15 O. R. 716 ; 16 A. R. 398 ; affd. Ont. 
Dig. 807.--CAN. 


8. Order in erceution proceed- 

In a suit to establish pltf. ’a 
title to certain land, he put in evidence 
an order made in certain execution 
piTKioediuifa in which was recited a 
petition by Ids father aaaorting^ his 
title. Neither defts. nor their prede- 
oeaaors were parties to these pro- 
oeetllngs ; — Held : the document was 
relevant Sc admissible In evidence, — 
Vknkatasami r. V^knkatrkddi (1891), 


I. L. IL 15 Mad. 12.— IND. 

t. Proof — Copy.] — A Jud(?e*8 
order may bo made a rule of ct. on 
production of a copy of It served on 
the party movinar, verlflod by affidavit. 
— Powell r. Hanington (1883), 22 
N. B. II. 559.— CAN. 

w. ■ * » w for.] ' In an 

action at tbo Instance of the Comrs. 
of Customs tk Excise to recover 
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2 Q. B. D. 271 ; 4G L. I. Q. B. 429 ; 3C L. T. 590 ; 
41 J. P. 480 ; 25 W. li. 047, D. O. 

AimotcUiorift : — Retd. Tlirtnltiffham iJorpn. r. Allsopn (1918). 
88 L. J. K. B. 619. Mentd. Vallanoo p. Fallo (1S84), 6:i 
L. J. Q. B. 469. 

Ji. For What l*urpo.'«\<^ Admit Ird. 

2868. Title as administrator — Order granting 
administration.] — Garrett v. Iasteu (IGOl), 1 
IjOV. 25 ; 83 E. 11. 279. 

Annotation: — Apld. Cox v. Allingrham (1822), Joe. 514. 

2869. Bastardy — Justices* order.] — Children 
born in wedlock are bastards if the husband had 
no access to liis wife. The wife is not competent 
to prove that, but the order of the justices reciting 
that it so appeared on the examination of her 
on other proof, this is sutVicient. The ct. will 
presume that the other evidence was legal. — K. r. 
Bedell (Inhabitant.s) (1737), Andr, 8; lx?e 
temp. Hard. 379 ; 2 8tra. 107« ; Bull. N. B. 112a; 
95 K. U. 273. 

Annotations : — Refd. Kussoll r. PukboU, (19241 A. C. (187. 

Mentd. It. r. Kook (1 7.^)9), 1 Wlls. 340 ; K. v. LntTe (1807), 

8 East, 193. 

2870. — ^ How far evidence.] — In eject- 

ment by a person claiming as heir-at-law, the 
question in dispute was his legitimacy, his 
mother being called on his behalf to prove her 
marriage witti his father before his birth, she on 
cross-examination dimied that shc^ had jireviously 
applied to altiliate tlie cliild, or liad (^ver boon 
before the magistrate's at all ‘. Held : a bastardy 
order against the fatlier, made on the complaint 
of a fcituale whose name ansvvercMl to that (»f the 
witnc'ss, vV: in regard to a child of the same name 
as jdtf., was adintssibh' in evidence, there being 
some cireum stances to show the; identity of the 
parties, if not us bearing dina’tly on tiie qiK'stion 
of legitimacy, or as evielence of all the facts set- 
forth on th<^ ord(‘r, at all e\'ents for t he piirpo.se of 
contradiction, A to show Hk* fact that slu^ had hc'cn 
before tlie magisti’aU^s to afllliate the child. 
Watson v . Lrn'LE (IS(lO), 5 11. A N. -172; 29 
J.. .1. Ex. 2()7 ; 2 L. '!\ 223 ; 8 W. It. 123 ; 157 
E. It. 121)1). 

2871. Circumstances attending receipt of divi- 
dends — Order In Chancery.] - In dowta*, the tenant 
pleaded, in May, 1833, that dem;indant had elecGuI 
to receiv an annuity in satisfaction of dower : — - 
Held : (1) thi? plea was not- siipport-ed by shov^diig 
liemandant’s receipt of dividends in Sept. 1833 ; 
(2) an order made in a suit in (Jliancery between 
demandant, the Gmant, others, was admissible 
in evidence for demandant in dower, to show the 
(ircumstances under whicli the dividends were 
received. — -S latter v. SLA'n'Eii (1834), 1 Bing. 
N. C. 250 ; 1 Scott, 82 ; 4 1^. J. G. P. 25 ; 131 E. K. 
1113. 

2872. Death — Order of Lord Chancellor — Dis- 
charging committee of lunatic.] — An order by t he 


Ijord Chancellor, on the death of a lunatic tenant 
for life of a fund in ct., discharging her committeis 
to whom thi^ dividends ha<l been ordered to bo 
paid, is no evidence in the Bolls Ct. of such death. 
-Berry v. IMrer (1839), 4 ,Tur. 5. 

2873. Order under 6 Ann. c. 72.] — An 

order of ct. made under the above statute ^ declar- 
ing that a ci'rtain j)erson ought to be deemed «Sc 
taken t-o be dead according to the st-atut/(L is not 
conclusive proof of that })oi‘8on's death. Accord- 
ingly, where the life of A. was insured, &. such 
an order was made by the ct. upon an aHidavit by 
B., who was entitled to the immodiat/o reversion 
in certain property expectant on A.'s death, 
the assignees of the policy souglit payment from 
the dir(H:tors of the assurance co. on the ground 
that A.’s death was ])roved to the reasonable 
satisfaction of the directors by t1u‘, above-men- 
tioned order it atlidavit : —Held : the direct/ors 
were not unreasonable in requiring further evidence 
of A.’s death before' paying the poli(;y moneys (o 
the assignees. — Doyli-: v. (3ty ok Glasoow Like 
Assiiranck Co. (1881), 53 L. .1. Ch. 527; 50 
L. T. 323 ; 18 S. P. 371 ; 32 W. B. 173. 

2874. — — Order by county court — Presuming 
death.] In 1915 an action Jiad been commenced 
in the county ct. for the a-dministration to an 
estat«‘ winch .1. would have* been entitled to ad- 
ministor if living, A. after iminiricis it advertise- 
iiK'uts, the judge made an order that .1. must be 
presumed l-o have died on a spca’iHed date. On a 
motion in th(‘ Probate Div. of the High Ct. for 
leave to assnuK? the death wit hout further evidence, 
with the obji'ct of enabling a))pct. to obtain 
administration to the (‘stap^ of .].:—Held: the 
order of the county ct. mad(* aft(*r inquiry in a 
matter within its jurisdiction was sullicient 
evidiUKte without furtlaT aflidavits. In the ttoods 
of llisiiTON (1921), 30 J.. .L P. 371 ; 125 L. T. 
833 ; 37 T. L. B. 798. 

2875. Evidence of debt - Order in previous suit 
--Giving leave to prove for amount.] — An order 
ma<le in one suit giving lib(*rty P) ])r(>ve in another 
suit for an amount to be C(*rtilicd by the chief 
clerk, A a c(^rtilicaP^ made in pursuance of such 
onhu', are not alone sullicient to (establish the debt 
in the other suit. -M kmvLIOTRWAji' v. Winstanley 
(1831), 5 New IP'p. 201; 31 L. .1. (Jli. 281 ; 11 
L. T. .582 ; 13 W. B. 2J0, L. J.L 

2876. Enrolment of rules of friendly society — 
Order of justices — Reciting fact of enrolment.] —An 
ord<*r of justices requiring tlu' sP^wards of a beneOt 
soci(;ty i-o rc*admit A., who had hc^i'u expelled, 
recited that it had appean'd P) the justices tliat 
the rules of tlie soci(ity had been enrolled at the 
quaitor sessions. On th(‘ trial of an indictment 
against th<? stowards for disobeying such f>rder : — 
Held : the recital was not evidenct* of the enrol- 
ment of the rules. — B. v. Gilkes (1828), 8 B. & C. 


penaltioH imdor Ciistonrs (War) Powers 
Act, 191.6, fl. ,6 (1 ) ; — Held : it waR not 
necessary for pursuerH, in the aljsenco 
of ohallcnpre, to produce or prove an 
order issued by thtun under statuUjry 
powers A founded on In the action. — 
I^OKD Advocate r. Van Weed. (1917] 
8. C. 227 : 64 Sc. L. K. 258.— -SCOT. 
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2869 i. Bojitardy ’-Justices' order — 
How far evidtince .] — -In a complaint 
before justiceH a*fainvt the putative 
father for maintenance of an iUegiti- 
mato child former orders made ograinst 
the father for malnteuance are evidence 
of his paternity in a subsequent pro- 
ceeding, even though such orders are 
bad, &; mlgrht have been quashed, Sc 
these former orders are an estoppel 
affalnst the alleged father denying that 


ho was the father. — -Hanley v. Mc- 
Masteus (1889), 16 V. L. 11. 322. — 

A US. 

2869 li. .K A pre- 

maternity order made under JMarriaKO 
Act, 1905, 8. 5, against deft, for the 
payment of cM)ntiuemont expenses to a 
woman who Hubsoquenlly gave birth 
to an illegitimate child, in addition 
to her statement on oath that deft, was 
the father of the child : — Held : suffl- 
clent evidence to justify an order 
against deft, for the maintenance of the 
child under Marriage Act, 1890, k, 43. — 
McKinley v. Delaney (1915), 19 

C. L. li. 525.— AUS. 

b. Whdker conrlusive of facts 
stated therein.] — Orders for possoswlon 
under Act XX V. of J 861, s. .318; ActX. 
of 1872,8. 530; & Act X. of 1882, s. 145, 


relating to “ dlspuKiH as to imniovahle 
I»roperty,’' are mcn'Jy iiolico ordcTS 
made to prevent broaches of tlie 
petmo, & decide no <iuestion of title. 
Such orders are admissible in evidence, 
on generaJ principles as well as under 
Kvidenco A<it, 1872, s. 13, to sljow 
the faet tliat such orders were made. 
This necessarily makes them evidence 
of the following facts appearing on 
the orders thernscIvoH, viz., who the 

f )artle8 to the dispute wore ; what the 
and In dispute was ; & who was 

deHjIared entitled to retain poBsesslon. 
Dinomoni Ghow'dhhani V. Bnojo 
MOIIINI CffOWDIIRANI (1901), I. I,. II. 
29 (laic. 187 ; CO. W. N. 386 ; L. K. 
29 Ind. App. 24.— IND. 

c. To prove quashing of cmiric- 
lion .] — To prove the quashing of a 
conviction on appeal to the quarter 
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Sect. 11 .- — Judicial proceedings: Suh-scct. S, /?. ; 
sijj-seef, A.] 

439 ; Yuaj\7^ny. K, B. 151 ; 1 Man. Sc liy. M. (I 
487 : <5 L. .F. O. S. M. C. 118 ; 108 K. U. 1105 ; 
pre,vious proceedings (1827), 3 <te 1*. 52, N. I*. 
Antwtatinns : Refd. If . r. Wado Ik, TojnliiiHon (18‘tl), 0 

L. J. (>. H. M. C. 113 ; If. HtamiuT ( 1 84 1), 1 g. H. Jill. 

2877. Whether conclusive of facts stated therein 
— Statement of failure to make award.] — On 

a dinputc between the members of a friendly 
society, called “ The l./eeds Philanthropic Society,” 
Sc A., whom they had expelled, the arbitrator.s 
appointed })y the riiU‘S of the society made an 
award that A. should be expelled the society. 
A. thereupon made crunplaint to a justice of the 
)eace under 4 <te 5 Will. 4, c. 40, s. 7, that he had 
>een wronpffulJy expelic‘d, Sc that arbitrators had 
be‘en appointed who had neglected Sc refused to 
make* any award ; Sc two justices by th(‘ir order, 
after re(;iting the above complaint, adjudged that 
‘‘all Sc singidar the allegatkms were true,” Sc 
ord(Ted tliat A. sJiould be reinstated in the 
Hoewiy \ -Held : (1) th(5 st atement in tlie order 

that the arbitrators had nc'glected t(» make an 
award was not conedusive ; but on motion to 
(piash the ordc*r of justices, the circumstances 
umhfr which the award was made might be gone 
into on aflldavit. 

Tlu‘re were contradictory alTldavits as to whidher 
the arbitrators wrongfully ndused to hear evidiuice 
on the part of A. -.Held: (2) thert^ being sulli- 
oient evid(‘nce to warrant the conclusion to whi(;h 
the justices had arriv(‘d, it was to be presurru'd 
that they w(!re right as to tlui fact. - It. c. (Jiovnt 
( 1819), 14 Q, B. 43; 3 N(‘W Mag. Cas. 183; 1 

New Sess. Pas. 1 3 ; 1 9 B. ,1 . !M . ( t 59 ; 131;.T.O.S. 
301; 13.1. P. lOH; 13.1ur. 1020; 117 K. H. 17. 
Annotations : — A» to (2) Expld. r. Pilllujrhnni, 

1 y. n. 107. Refd. /O- Lonjc (lK').j). 21 L. T. (K S. T.t. 

2878. County court order.] -diicws v. 

Bii.kv, No, 2802, ante. 

2879. Order of master in lunacy.] — An 

order of a master in lunacy in England under 
lainacy Act, 1890 (c. 5), s. 1 1(3, reciting that deft, 
was in tlu’i opinion of the master ii per.st>n of 
unsound mind, t-hougli not so feumd by iruiuisition, 
Sc authorising Ins wife to defend the action is 
admissible as prinul facie evidence Sc, if uncontra- 
dicUnl, ought t<> be regarded as sunicient evidence 
t-o just ify an order under sect. 87 .-— TIauvey c. B., 
11901] A. (‘. 001 ; 70 L. .1. P. P. 107 ; 81 B. T. 
849 ; 17 T. B. B. 00 B P. P. 

Annotation : — Consd. Hill i'. rillTord, (’lllTenl v. Timms, 

cnifftjrd r. PhlllipH, [19071 2 C’h. 23(5. 

2880. Due consideration of &■ decision on appeal 
— Order of Local Government Board.] — Ai)roperly 
authenticated order of the Bot^al Government 
Board made upon an appeal is evidence that the 
appeal wtis considered Sc decided by the Bocal 
Govt. Board or by some p(U‘son properly appointed 
to hear it for Sc on behalf of the Board until the 
contrary is prt^vetB— Bocat. Government Board 
V. Aretdoe, [1915) A. i\ 120 ; 84 Tv. .1. K. B. 72 ; 
111 B. T. 905 ; 79 .1. P. 97 ; 30 T. B. B. (372 ; 
12 Iv. G. B. 1109, 11. B. ; rersg. S. P. sub noni. B. r. 


IvOcAii Government Board, p. Arlidge, 
[1914] 1 K. B. 1(30, P. A. 

AnmAationn : — Meatd. Arlidge v. IlainpKtead Corpn. (1FH5), 
89 J. P. 36 ; Hall r. Manchester Corpn. (lOlT)), 84 L. J. Cb. 
732 ; K. V. Ainpblett, .Judge, [1915] 2 K. H. 223 ; Cossel 
r. IfigliH, [1916] 2 (^h. 211 ; 11. r, (.Central Tribimal, Ex p. 
J’arton (1916), 86 L. J. K. H. 799 ; Clements r. County of 
Devon Inscc. Committee, [1918] 1 K. R. 91 ; Do Verteuil 
V. Knaggs, [191 8J A. C. 557 ; H. v. London Appeal 
Tribunal, Ex p. Sparrow (1918), 62 Sol. Jo. 383 ; Dowling 
V. G. E. Ry. (1919). 88 L. J. K. B. 380 ; K. v. Housing 
Appeal Tribunal, [1920] 3 K. B. 334 ; Everett v. Griffiths, 
[19211 1 A. C. 631 ; Wilson r. Esqulmalt & Nanaimo Ry., 
1 19221 1 A. C. 202. 

Evidence of boundaries.] — See Boundaries, 
Vol. Vll., p. 317, Nos. 373-375. 


Sub-sect. 9. — Pi.eadings. 

A . A dmissi b il ity. 

2881. General rule,] — (1) Although, in general, 
pleadings in one suit cannot be used in another, 
as evidence of the truth of the allegations con- 
tnined in them, yet, where a pleading is signed 
by the party, it will b(‘, regarded in the light of 
an admission, Sc as such it will be evidence agaimst 
him not only with reference to a dilTercuit subje(‘t 

1 matter, but in a suit maintained against a dilTerent 
opponent. 

(2) An issue was sent to trial, whether A., 
pltf., was, at the respective dates of twenty docu- 
ments, of weak mind ; Sc whether H., dtdt., taking 
adv^antage of such W(‘akness, procured A.’s signa- 
ture to t hese documents, or any of them, by fraud 
I or intimidation. At tin* trial of tlui issue, certain 
account-books kept by A. were tendered by Ids 
couns(*l, th(i ]>ur])ose not being stated, but they 
secuned to have been used for an improper' purpose. 
B.’s eounstd objected that they W(‘re inadmissible 
generally ; but the judge admitted th(‘m : — Held : 
the books wer(‘ admi.ssil)le, if properly used, 
under the issm*, A: as no objection had bt‘en taken 
t.o tlui summing up, it was t-o be ]>resumed tht^ 
judge dirt‘cteti the jury to make the proper use 
of tliern. — ^B viganski r. (’AibNs (1852), 19 

B, T. O. S. 277 ; 1 Maecp 212, II. B. 

Annotations :~(}en('i'ntlii, Mentd. Morgan r. Morris (1858), 
31 L. 1'. (). S. 350; R. r. Maidciihoad ('orjni. (1882), 8 
Q. B. J). 339. 

2882. At trial at law Proceedings in Chancery.] 

— Anon. (1(398), 12 Mod. Bep. 231 ; 88 K. IB 1283. 

2883. .] — Though a bill in enhancer v 

cannot be receivcnl in evidence at law, yet in this 
ct-. it may be read, Sc. had been often allowed as 
evidence. — M edcat.fio Sc Tmos v. Medcalfe Sc 
JoiiN.soN (1737), I Atk. 33 ; 23 K. B. 42, B. G. 

A nnot^ft ion s : Consd. Boilcuii r. Rutlin (1818), 2 ExcJi. 
665. Mentd. Morris r. Burroughs ( 1737). 1 Atk. 399 ; 
Heron r. Heron (1741). 2 Atk. 160 ; Bidoutr. Pain (1 747), 
3 Atk. 486 ; Campbell i\ Twemlow (1814), 1 ITiee, 81 ; 
Hotiner r. Morton (1828), 3 Riiss. 65 ; Lee r. Head (185.5), 
1 K. J. 620. 

2884. Proceedings in chancery — Answer in 
spiritual court.] — A man’s answer in the Spiritual 
Gt. may be read against him in this [(^lanceryj ct. 
— Mildmay r. Mildmay (1(382), 1 Vern. 53 ; 23 
K. H. 305, Iv. G. 

Annotations : — Refd. Follders r. WineheMer (Bp.) (1729), 1 
Barn. K. B. 323. Mentd. Legard r. Johnson (1797), 3 
Ve.8. 352. 


sessions. It is sufficient to pi'ovo an 
order of that et. directing that the 
conviction shtUl he quashed, the 
conviction itself being in evidence, & 
the connect ion Iwtween It & the onler 
shown. — N kili. v. McMillan (1866), 
25 U. C. R. 485.-— CAN, 

d. To prore title. ] — • A vesting 
ortier made in a Chancery suit, vesting 
all the estate of O., including the land 
in question in pltf. : — Held : sufficient 
proof of pltf. '8 title without shouing 


why it was made.— Gordon r. Mc- 
Pm.\il (1872), 32 ir. C. R, 480.— CAN. 

e. .1 — Dinomoni CnowDnR.\M 

V. BRO.IO Moiiim Ciiovvdhkani (1901), 
1. L. R. 29 Calc. 187 ; 6 C. W. N. 
386 ; L. R. 29 1ml. App. 21.™ IND. 

f. Interlocidorj/ order — J'o shear 
xehnl d*me between filing of bill tP decree . ) 
— There being evldenc.e of a decrc*c : — • 
Held : interlocutory orders were adnyis- 
sible to show what was done in the suit 


between the filing of the bills A: the 
dt*er<‘e. — D kvonshirk (DrKE)r. Nejll 
(1877), 2 I,. R. Ir. 1.32.— IR. 


PART IV. SECT. 11, SUB-SECT. 9.- A. 

2882 1. At trifjl at law — Proceedings 
in Chancery .] — The statements in a 
bill in equity, under oath, arc evidence 
against the party filing it. in an action 
at law. — D ok d. Palmkrv. Rosa (1862). 
5 All. 346.— CAN. 
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2885. Against party pleading.] — Anon. (1021). 
Godb. 320 ; 78 E. K. 192. 

2886. Necessity for consent of party.] — A 

bill in another clause is no evidence against pltf. 
in it, unless it be proved to be exhibited with his 
privity. — W 00 LI 4 ET v. Roberts (1005), 1 Cas. in 
Oh. 04 ; Nels. 102 ; 22 E. R. 097, L. C. 

Annotations: — Consd. Boileau r. Uutlin (1848), 2 Exch. 

6(J5. Reid. Haudeside v. Browu (1753), 1 Dick. 230. 

2887. .] — Boileau v . Rutlin, No. 

2923, post. 

2888. .] — Mildmay v. Mildmay, No. 2884, 

ante. 

2889. .] — An admission in an answer to a 

bill filed by other creditors against deft, may be 
read as evidence against him. — G rant v. Jackson 
( 1793), Peake, 268, N. P. 

Annotation : — Mentd. Attwood v. Small (1810), G Cl. & FJn. 

212. 

2890. .] — In ejectment by an exor. it is 

sufiicient prinui facie evidence that t(?stator had 
a chattel intt*rest in the premises, to put in deft.’s 
answer to a bill in equity stating that “ he believed 
testator was possessed of the leasehold premises 
in the bill mentioned.” — D oe d. Dioby v. 8tp:el 
( 1811), 3 Gamp. 115, N. P. 

2891. .] — Tiiistlewood r. CRACuoT^’r (1815), 

0 Taunt. 1 11 ; 1 Marsh. 497 ; 128 E. R. 987. 
Annntaliona : — Mentd. Ilodsoii r. Terrill (1833), 3 Tyr. 

1)29 ; Hyams r, Stuart King, [I9()8j 2 K. B. G9G. 

2892. Or party privy in estate.] — (1) I’art 

of an old indenture relating to the lands in ques- 
tion, appearing to liave been severed with a sharp 
instrument, <te formerly in the custody of pltf.’s 
steward, until litigation commenced between 
them, afterwards handed over to tlie succeeding 
steward, from wiiose custody it is produced at the 
trial, is admissible in evidence against pltf., in 
support of the ease of dtdt., who derived title from 
the former stfjward. I 

(2) Declarations made by a party in po.ssession 
of an estate, in his answer to a bill in Chancery, 
are admissible in evidence against him, A })erson 
deriving from liim ; but declarations by him of 
what ho heard another person state, not adding 
tliat lie believed the statement, are not admissible 
to cut down or defeat his estate. — R oe d. Trimles- 
TowN (Lord) v. Kemaus (1843), 9 Cl. & Fin. 749 ; 

S E. R. 601, II. L. 

Annotations : - As to (1) Re!d. Andrew r. Motley (18G2), 12 

C. B. N. H. 514. As to (2) Re!d. Boileau v. Butlln (1848), 

2 PJxeh. GG5 ; Ward r. Pitt, [l9l3j 2 K. B, 130. Gcturally, 

Mentd. Atkiiiciion v. Pocock (1818), 12 .Iiir, GO. 

2893. Where party Is infant — Answer inadmis- 
sible.]— Leigh V. Ward (1688), 2 \^ent. 72 ; 86 
E. R. 315. 

2894. — - — .] — 77ie answer of a guardian 

to a bill in Clianccry against- his ward cannot be 
read in evidencf; in a ct. of law to conclude the 
infant. — E ggeeston v. Speke (1689). 3 Mod. Rep. 
258 ; 87 E. R. 170 ; sui) nom. Edleston v. Speak, 
Comb. 156 ; Holt. K. B. 222 ; 1 Show, 89 ; sub 
nom. ECCJ.ESTON v. Petty {aliaH Speke). Garth. 79. i 

An notations .—Refd. 8tantoii i*. I’ercival (18r,.^,), 5 11. L. Can. 1 

257. Mentd. SymHon v. Kirton (IGOG), (To. .Jac. 115 

Oriyons v. Tryers (1710), Prec. Cli. 4 59 ; LiiiiOery r. 

Manon Hyde (1734), 2 Com. 151 ; Christopher r. 

Christopher (17 71), 2 Dick. 44G ; Goodright d. BolTo r. 

Harwood (1773), Lotit, 282 ; Ex llcUester (1803), 7 

VcH. 318. 

2895. Where part of pleading read — Whole may 
be demanded.] — -The i)ai ty against whom an answer 


in Chancer y is produced in (‘ vide nee may liave the 
whole of it read. — Bath (Earl) r. Bathersea 
(1694), 5 Mod. Rep. 9; 2 Bos. & P. 518, n. ; 
Bull. N. P. 236 ; 12 Vin. Abr. (Evidence) 111, pi. 
31; 87 E. R. 487. 

Anmitaiion Retd. Doe d. Foster r, Derby (1834), 1 Ad. & 
Kl. 783. 

2896. .] — If an answer in Clianc'-ery 

is produced in evidence, the party against whom 
it is pi*oduced is entitled to have the whole bill 
in Chancery read as part of his adversary’s case. — 
Pennell t\ Meyeh (1838), 8 C. &. P. 470 ; 2 
Mood. & R. 98, N. P. 

2897. Not matters founded on hearsay.]— 

: if deft, gives in evidence an aiLswer in 
Chancery of pltf., it will not entitle pltf. to 
avail hims(4f of any mattei's contained in such 
answer which are only stated as hearsay. — Roe 
d. IhsLLATT r. Ferrars (1801), 2 Bos. & 1\ 542 ; 
126 E. R. 1429. 

Annofaiions : — Consd. Cobbett i'. Orcy (1850), 4 Exch. 729. 
Apprvd. IStanlon v. I’crcival (1855), 5 11. L. Cas. 257. 

2898. .] —Roe d. Trimlestown (Lord) v . 

IvEMMis, No. 2892, ante. 

2899. Whether against co-defendant.] In some 
sjiecial eases tiui answ(‘r of one deft, may be read 
against the other. -Anon. (1715), 1 P. Wins. 300 ; 
21 E. R. 398, L. C. 

2900. Corporation or corporation servant.] 

— Senible : the answer of a deft., made a party as 
tile ollicer of a eorpn., also (lefts., cannot be read 
in (nidonee against the latter. -M‘1 ntosh r. 
Great Western Ry. Co. (1851), 4 De G. A Sm. 
511 ; 61 K. R. 950. 

Annotation : — Refd. WclKbacb liK-anib'Bccut Gas Light- Co. 
e. New {Simlight JncuiulcHcciit Co. (1900), 83 L. T. 58. 

2901. Only pleadings on record — Original bill 

amended — Original inadmissible.] -Where a hill 
has been aim Tided, tlic amended bill is the only 
one upon reeord. original bill, therefore, 

cannot be iT*a(J as evirhuice to prove; what a ])ltf. 
(‘onsidered his right to he at the time of filing it-. - 
HALE'S V. Po.MKREP, Po.MKRET V. 1IALE4 (1818), 
Dan. 1 41 ; 3 lOag. A Y. 915 ; 159 E. R. 861. 

2902. Not against different parties.] — Anon. 
(1621), Godb. 326 ; 78 E. R. 192. 

2903. .] — All answer in Chancery liy a 

mtgor,, to a bill of forcuJosure filed by the mtgee., 
is not admissible; in (;videuce, the mtgor. liaving 
conveyed Ids interest in tlie estate to another 
twenty yiTirs before the answer was filed, A. th<; 
person to wliom the; estate was conveyed ludiig 
no party to the mtg<‘., or to the proceedings in 
eipiitv. — Gully v, Exe'CER (Bp.) (1828), 5 Bing. 
171 ;*2 Moo. 266 ; 130 E. R. 1026. 

Annotation Mentd. KcIhcii r. KcIhou (1853), 10 Hare, 385. 

2904. Answer filed by solicitor on behalf of 

client — Proceedings against solicitor.] — An answ(;r 
in CJiancery filed by a solr. on behalf of a client 
•annot be; sued against the solr. filing it as evidence 
>f any fact staL*d in the answer. -Wilkinh 
Nokes (1846), 1 New Pract. Cas. 429 ; 7 L. T. O. H. 
112 . 

2905. Bill taken pro confesso.] — Wilson v . 
Parker (1816), 1 C(X)p. temp. Cott. 346 ; 47 E. It. 
888, E. C. 

2906. Where answer not on oath —Objection 
waived by opposite party.] (1) The book called 

Amis iSt D(iscents of Nobility, E. 16,” though 


2885 i. Against jtariy pUadiny.] — 
Where pltf. & Home of tleftH. were co- 
owiiers of certain properticH, the 
qiiestloa at issue being whetlier there 
was a partition between them & 
whether under that partition defts. 
came to be in possession of a specific 
property in lieu of their shares In ail i 


the properiles, a petition Ac a wrilten 
stut-ement filed hy deflH. in certain 
previous suits admitting the partition 
& cxcluhivo uc<iulsition of th<; Hpwlhe 
property were imt In. but object e<l to 
as inadnilHsible In evldeiuic : — //r/d : 
the documeiitH were admissible against 
deftH. under Evideneo Act, 


HK. 11 (2), 21 (3).— -GyANNKHHA V. 

Moiiaiiakannksha (1897), 1. L. It. 25 
('ale. 210 ; 2 C. W. N. 9J.--IND. 

g. Only phadings on record. \ - 

DefenccH prepared by a party with 
itjferenec to an iiidletment for forging 
a bill, but not lodged : — Held : inadmlM- 
slblo evidence In au action of roductlon 
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produced from the lleralds’ Collcf'e, is not 
admissible in evidence, not being kept under 
authority of any ofllcial order, or in discliarge of 
any official duty. 

(2) An old “ Collection of monumental inscrip- 
tions ” in country churches is inadmissible to show 
what has been the inscription on a paitly defaced 
tomb. 

(ii) Letters addressed to a lady who had married 
into a particular family were i)roduced from the 
custody of a member of that family, who likewise 
possessed many other family jiapers & deeds, ^ 
held by descent some of the property formerly 
belonging to the husband of the addressee of the 
letters : — Held : tliey were admissible in evidence, 
to sliow in what eharachu’ she was addressed by 
membem of her own family. 

(4) Jlill filed in (Chancery by A. as next friend 
to 11. Deft, put in an answer, which was not 
signed ; but there was indorsed a consent by A., 
that this answer should be received without oath. 
The bill answer were produced from the proper 
olllce : — Held : they were admissible in evidence. 

(5) A visitation was produced from the proi)er 
(jflico ; the commission und(^r which it was taken 
could not b(5 found. The visitation purported 
to have be(m taken by deputation from Olarenceux 
King of Arms. The dt^putaiion was pi*oduced. 
It recited the commLssion, the i)ower therein 
contained for Clanmc^eux to ai)point his deputie.s : 
— Held : the visitation was admissible in evidence. 

(d) It was necessary to prove that W. T. 
married M. 1). ; tliei’c was no certificate of marriage 
found, but the will of lier un<4e T. 1). was produced. 
It was in these words : “All this I give to my 
noph(JW, W. T.,“ who was identified as the W. T. 
in question ; the Act Book from Doctors’ 
(Jommons was produced, granting administration 
to “ VV. T., nei)hew, minor <fe universal legatee.” 
Beceived as ]>roof that a marriage had taken 
place betwecui W. T. & ^1. D.— Siirewshuky 
PlCERAOE (1858), 7 IJ. L. Oas. 1 ; 11 E. B. 1, H. L. 
Aiiiwtatuma : — (hnrrallu, Mentd. Frond r. Puckloy (1870), 

10 B. & S. 073 ; Wt nria v. Froocia (1880), .OU L. J. Ch. 80 ; 

IjyoU r. Kcunody (188U), 14 App. Cas. 4 37. 

2907. .] --WJiere two suits have been 

instituted but subsequently abandoned, answers 
put in & allldavits made in tliose suits, some of 
which wore made after the time for going into 
evidence had expired, iSc some before, such 
answers altidavits cannot be road in a subse- 
quent suit by th(i representatives of deft, in the 
former suits relating to the same subject-matter.^ — 
AViijaams 1 '. WIJ.LIAMS (1801), o JSew Bep. 701 ; 
10 L. T. 280 ; 10 Jur. N. S. 008 ; 12 W. B. 003. 

2908. Where issue dlHerent.] — M auianski i\ 
Cairns, No. 2881, ante. 

2909. .] — Two suits were instituted in 

different branches of the ct., the same parties 
being pltfs. in eacli. An order was made at the 
Bolls on the petition of deft, in the second suit, 
allowing him to use the bill & six afhdavits filed 


in the fii’st cause, at the hearing of the second 
cau.se, saving all such exceptions. On a motion 
on behalf of pltfs. seeking to discharge the order, 
it was shown that the issues in each suit were 
different : — Held : the order should be discharged 
with costs. — Peru Republic v. Buzo (1875), 32 
L. T. 698; 23 W. R. 540. 

2910. .] — An admission contained in a 

statement of defence in one action cannot properly 
be treated fis conclusive in other proceedings 
between the same parties, but on a different 
issue.— iifc Walters, Neison v. Walters (1889), 
01 1j. T. 872 ; revsd, on other grounds, 03 L. T. 
328, O. A. 

2911. Suit against different opponent.] — M aki- 
ANSKi V. Cairns, No. 2881, ante. 

2912. On behalf of party pleading — No previous 
cross-examination on pleading — Through illness.] 

— The answer of a deft, who was unable to be 
cross-examined on account of illness was not 
allowed to be read as evidence on his behalf. — 
PAUKEii JVPKenna (1871), 43 L. J. Ch. 802 ; 30 
L. T. 807. 

B, IIoiv Proved* 

2913. Office copy — With evidence of identity of 
parties.] — Upon plea of plerte adminlslravity i)ltf. 
in order to show assets, gave in evidence a copy of 
a bill, answer, purporting to be an answer by a 
person of the same name, sustaining the same 
character as deft. : — Held : the copy was ad- 
missible, on the face of it there was presumptive 
evidence of identity, dt‘ft. not having .shown 

I jiny circumstances to r<d>ut the pr(*>sumption. — 
V. J.YON (1817), I B. & Aid. 182 ; 100 

K. B. 07. 

Annotations : — Apld. Btiiddy r. SiiuderH (1823), 2 Dow. 6c Ry. 

Iv, B. 317 ; Dartnall r. Howard (1824), Hy. it M. JdU. 

Gonsd. Ii<'C8 d. Howell V. Bowen (182;'>), M‘Clc. & Yo. 

383. Apld. Tooth V. Bagwell (1826), 2 C. be l\ 271. 

Reid. Logan v. Alldor (1832), 3 Tyr. 557 ; A.-O. v, Huy 

(1843), 3 Haro, 335. 

2914. Sufficiency of proof.] — Studdy 

V. Sanders, No. 2374, ante, 

2915. .]— The fact that pltf. had filed 

a bill in this ct. being relied on by deft, as having 
worked a forfeiture of his interest : — Held : the 
nun'e production of the office copy was not 
sufficient ovideucx*, there being no proof of 
identity. — W illiams Knife (1812), 5 Bcav. 

273 ; 49 E. B. 583. 

-.]— 4SVc. further. Sect. 9, sub-sect. 3, anic* 

2916. Affidavit — With evidence of identity.] — - 

White r. Cox (1870), 2 Ch. D. 387 ; 45 L. J. Ch. 
085 ; 31 L. T. 418. 

C. For What Purposca AdmiUed. 

2917. General rule — Not evidence of facts stated 
therein.] — A bill in Chancery is no evidence of the 
facts contained therein, not even of those on which 
the prayer of relief is founded. — Doe d. Bowkrman 
V. Sybourn (1796), 7 Term Bep. 2 ; 2 Esp. 496 ; 
101 E. U. 823. 

Annotaiio7us : — Consd. Boiloau v. Rutliii (1848), 2 Exch. 

(165. Mentd. Doo d. Hammond r. (jooko (1829), G Bing. 

174 ; M‘<^uocu t\ Moado (1873), 28 L. T. 708. 


of Iho bill." (i. WIN r. Montqomkuik 
( 1830), 0 8h. (Ct. of ScHS.) 213. — SCOT. 

h. reference.] - - A ideud- 

ing In a rofenmeo which ha« bcoomo 
ttbortlvo Is not recoverable in a Bubso- 
qnout law «nlt between the samo 
parties an to the wnne matter, for tho 
XmrpoHO of being lendertHl a« evitlenco 
agutuBt the party wtibBeriber. Chan- 
TKH r. BoimtwicK (1848), 20 8c. Jur, 
681.— SCOT* 

PART IV, SECT. 11, SUB-SECT. 9.- C. 

2917 i. (Jrtural rule Aid eidtience of 


facts stated f/»creia.>— With the Indian 
Bystom of pleading, a party's state- 
ment in a Judicial iiroceeulng cannot be 
exchidetl like allegations In bills in 
equity &: pleadings at common law. 
But more Btateinont^ for tlie purpose 
of a particular judicial proceeding can 
only be eonclusiye evidence in another 
l>rtH>eeding as to Hnch material fact.H 
embodied, t.lieixdn as inuat have been 
found atllrmatively to warrant the 

I udgment of the ot. upon tlio iasnea 
oirieil. They are thou oonolnslvo 
totween the aaiuo particB, not be<Moiu»o 


they are the statements of thoBo 
parties, but because, lor all puriKmes 
of pixjsent Sc prospective litigation, 
they must ls3 taken as truth . — ^iva 
Bar Nanaji v. JkvaiVauau (1864), 
2 Mad. 31.--IND. 

2917 ii. - - —The ct. never 

reads a bill as evideueo of pltf. 's know- 
ledge <)f a fact. It is mere pleader’s 
matter. The statements of a bill 
are no more than the flourishes of a 
draughtaman. — K ii.bkk v. .S.vkyp 
( 1828), 2 Mol. 186, 208. — IR. 
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2918. .] — Tayloh V. Cole (1799), 7 

Term Kep. 3, n. ; 101 E. R. 824, n. 

Annotation: — Consd. Boileau v. llutlin (1818), 2 £xch. CCS. 

2919 . .] — Plif. cannot use one plea 

of deft, as evidence of tlio fact which deft, denies 
in another plea. — Harington MacMorris 

(1813), 5 Taunt. 228 ; 1 Marsh. 33 ; 128 E. R. 
075. 

A nnoiations : — Refd. M‘LacUlan v. Evans (1827), 1 Y. & J. 

380 ; Harrison r. Wood (1832), 8 BiiiR. 371 ; KnlKht v. 

M'Douall (1840), 12 Ad. & Kl. 438. Mentd. Bruco v. 

Wait (1840), 1 Man. & G. 1 ; Howard r. Danbury (1816), 

2 C. B. 803 ; Ehrenspergrer v. Andcr.sou (1848), 3 Kxch. 

148 ; Wadsworth v. Hpain (Qucoii) (1851), 17 Q. B. 171 ; 

Westoby v. Day (1853), 2 E. & B. 605 ; London Corpn. v. 

Cox (1867), L. II. 2 H. L. 230. 

2920. ,] — A demurrer or pica to a 

bill in equity docs cot so admit the facts charged 
in it, as to bo evidence against deft, of those facts 
in a future action between the same j)arties. — 
Tomkins v. Ashby (1827), Mood. A M. 32, N. P. 

2921. ,] — In a former action between 

the same parties, in which pltf. sued in person, 
certain statements were made in deft.’s plea 
which were not denied by tiie replication, wliich 
only denied other parts of the j)lea ; there had 
be(ui a trial, but no judgment -I/e/d ; neither 
the issue delivered by pltf. himself, nor the A’ui 
J*rins record in tlie former a(;tion, was admissible 
in evidence, as proof of an admission of the facts 
stated in the plea in the former action, A not 
denied by the replication. — Holt v, Miehs (1839), 
U 0. A P. 191, N. P. 

2922. .] — (1) In an action of eject- 

ment, the sole question in the cause being wliether 
T. of E., from whom the lessor of jdtf. proved 
his descent, was the same person with T., carrying 
on business in London as a liaberdasher in partner- 
ship with iiis bi'oilicr twelve years before, a bill 
in (Chancery, filed by that brother alone as a trader, 
was (jffiu'ed in c\ddence to show the dissolution 
of the partnership, A tlic answer thereto, A 
another bill A answer in Chancery, in a suit in 
which a member of the same family was deft., 
were olTered as declarations with regard to the 
condition in life of that family : — Held : in- 
admissible. 

(2) It is well settled that a bill in Chanc(‘ry 
is no evidence of the facts stated in it, it is the 
mere statement of counsel. The answers ai*e the 
declarations of strangers, which would not be 
admissible on a question of pedigree, whicli this 
was not ; for the only question in the cause was 
one of identity. I hardly understand the ground 
of misdirection. It might be a prudent course 
on tile part of the counsel not to ]>ut in tlie original 
register ; but it was certainly a course open to 
observation, considering the extraordinary imturc 
of the entry (I^atteson, .1.). — L)oE d. Angel v, 
Angel (181(3), 7 L. T. O. B. 80. 

2923. .] — A bill in Chancery is not 

evidence against the party in whose name it is 
filed unless his privity to it he shown. When 
that privity is established the bill is admissible 
to prove the fact that such a suit was instituted, 
A what the subject of it was ; but it is not evidence 
by way of admission against the party by whom it 
was nied of the truth of the facts alleged or stated 
in it. — Boileau v, Hutlin (1848), 2 Exeli. 005 ; 
12 .Tur. 899 ; 151 E. U. 657. 

Annotations : — Consd. Rlcliarda v. Morgan (1863), 4 B. & S. 

641 ; Re WaltyorH, Neiaon v. Waltore (1889), 01 L. T. 872 ; 

British Thomson-Houston Co. v. British Insulated & 

Helsby Oaidos, (1924) 2 Ch. 160. Refd. Thomas v. Cross 

(1852), 7 Exeh. 728; Buckmawter r. Meiklejuhn (1853), 


8 Kxch. 634; Gordon v. Whilohouso (1856), 18 C. B. 

747 ; Hewlett v. Tarto (1861), 10 C. B. N. S. 813 ; Lyell 

r. Kennedy, Kennedy r. Lyell (1889), 14 App. Cos. 437. 

Mentd. Hutt v. Morrell (1849), 3 Exch. 240 : Butler v. 

Butler, [18941 P. 25 ; Ord v. Ord, [1923] 2 K. B. 432. 

2924. .] — A debtor, after the service 

of a bkpey. notice upon him under Bkpey. Act-, 
1883 (c. .52), 8. 4 (1) {g)y commenced an action 
against his ci*editor to set aside the judj^ent on 
which sucli notice was founded, A prayed that an 
account might be taken A made other claims in 
the nature of a counterclaim. 'J'lio debtor 
delivered the statement of claim in the action A 
applied tiO the ct. to dismiss tlie bkpey. notice. 
The registrar, after reading the statement of claim, 
adjourned tlie application shie die with liberty 
to apply : — Held : the staUunent of claim was not 
evidence . — He PYister, Ex p. Basan (1885), 2 
Morr. 29, O. A. 

2925. Simony.] — Snow v. Bhillips (1664), 1 
Sid. 220 ; 1 Keb. 780 ; 82 E. R. 1069. 

Annotatiovs : — Apld. llandcHldo v. Brown (1753), 1 Dick. 

236. Mentd. Boo tj. Gnt ohoiiso (1696), 1 Ld. Baym. 145 ; 

Powell V. ^lilburn (1772), 3 Wils. 355. 

2926. Legitimacy — Answer In chancery by 
mother — Mother still living.] — To piove that a 
woman was married antecedent to the birth of her 
child, cohabitation, reputation, A other circum- 
stances may be given in evidence, but an answ^er 
given in Chancery by the mother respecting this 
fact is not adrnissibU* during her lifcL for she may 
b(i examined lo it vivd eocc, nor are proceedings 
in the Spiritual (jt. admissible. — 11 ndAiiD v. 
Phaly (1723), 8 Mod. Rep. 180 ; 88 K. R. 132. 

2927. Stale demand -Corroborating evidence.] 
— Bill in another cause was admitted to be road 
at the hearing of fliis, as a corroborating circum- 
staiuto to prove a stale demand. — Handeside 
Blown (1753), 1 Dick. 236 ; 21 E. K. 259, L. 0. 

2928. Partnership.] — Studdy v. Sanders, No. 
2374, ante. 

2929. Dissolution.] — Doe d. Angel v. 

Angel, No. 2922, ante. 

2930. Institution of suit — & subject-matter 
(hereof.l — Taylor v. Ooije (1799), 7 Term Kep. 
3, n. ; 101 E. R. 824, n. 

Annotation : — ConBd. Boileau i'. lluiliu (1818), 2 Exch. 665 

2931. .] — Boileau v. Rutlin, No. 

2923, ante. 

2932. .] — Harris v. Orme (1809), 2 Camp. 

497, n. 

2933. History of claim to fishery.] — Malcomson 
p. O’Dea. No. 3670, post. 

2934. Title in ejectment.] — In evidence in eject- 
ment deft, made title a.s purchaser undtu* a devisee, 
A produced only a bill In Chancery prederred by 
the heir under whom the lessor of pltf. claimed 
against the devisee, whereby the will was set 
forth, A confessed in tlie answer : — Held : not 
evidence, though a possession was firo ved according 
1.0 the devisee. — E vans v. Herbert (1666), 2 
Keb. ,35 ; 84 E. K. 23. 

2935. Date of execution of deed.] — Ferrers 
(Lord) v. Shirley (1731), P^itz-G. 195 ; 94 E. K. 
716, 

AnnoUitions : — Refd. Boileau v. Tlutlin (1848), 2 Kxch. GC5 

Mentd. Carey v. Pitt (1797), Peake, Add. Cos. 130 ; Doo d. 

Mudd V. Suckermoro (1836), 5 Ad. & KI. 703. 

2936. Pedigree.] — Taylor v. Cole (1799), 7 
Term Itep. 3, n. ; 101 15. R. 824, n. 

Anm/tfiiion : —ConMA. Boileau «. Kutllri (1848), 2 Kxch. 605. 

2937. .] -~Doe d. Angei. v. Anuiol, No. 

2922, ante. 

2938. Infancy.] — ^Wlierc a party is indicted for 

- Diiaxmuix V. Ham Ciutndkji Ohosk 
(1890), 1. L. K. 24 Calc. 265 ; i 
V. W. N. 270.— IND. 


2936 1. PcdtV/r€!c. I -Plaint In a former aiblo under EvidoucM) Act, 1872, 
suit verified by a deot'osed incinbcr of «. 32 (.5), to pnjvo the order in which 
the family, & tm such having special certain persons wen? horn & their 
inoans of knowledge : -Held : aclmis- 



304 


Eviuenck 


Sect, ii,— Judicial proceeding a : Suh-sccl, 0, C.; 
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obtaining money under false i)retenccs, the false 
pretence being tliat he was a minor, a plea of 
infancy to an action brought against liim is not 
receivable as evidence to siiow either the fact of 
minority, or a guilty knowledge on his part. — K. 
V. Walkeh (1814), 4 L. T. O. S. 70 ; 1 Cox, C. C. 
09. 

2939. .]-~On an indictment against a deft. 

for obtaining goods by falsely lire tending that he 
was of full age, a i)lea of infancy in an action 
brought against him is not admissible for the 
purpose of proving that he was a minor. — li. 
Mimmondh (IsrK)), 11 .1. P. 407 ; 4 Cox, C. C. 277. 

2940. Condition of life — Of particular family.] — 
L)ok d. Anoef. V. Angel, No. 2922, (ntie. 

2941. Set-off.l — An item of i)ltf.’s demand 
appealing on tlie face of deft.’s set-off, given in 
under a judge’s order, is not such an admission 
as supersedes the necessity of ])ltf.’s f)roving it. — 
IVliLf.Eu V. JojiNSON (1797), 2 Ksp. 902, N. P. 

2942. .] ' — The x)articularH of set-off are 

lueiidy explanatory of the plea of set-ofl', A: 
pitf. by })utting them in evidence to x>**ove his 
case, e.g. to rebut the defence of Htat. Limitations, 
does not ther(;by admit the correctness of their 
COUt(*nts. — JhJKKITT V. llLANSIIAlU) (1848), 3 

Kxch. 89 ; 18 L. J. Ex. 24 ; 12 L. T. O. 8. 221 ; 
151 E. 11. 708. 


8uu-sect. 10. — Kecords of Judicial 
Proceedings. 

A. Admissibility, 

2943. General rule.] — Leyfield’s Ca.se, No. 
1849, ayite. 

2944. Proceedings In one court — Admissibility 
In another.] — Ex p. Bernal, No. 2041, ante. 

2945. .] — A., B. & C., i)artnei‘S in 

trade, together with D. as their surety, entered 
into a joint & several bond to their bankers, 
preparatory to the latter making fui’ther advances 
to the partner shix) finn. The bond was con- 
ditioned for the payment of £10,000 on demand, 
with interest from its date. At the date of the 
bond, there was a balance of £2,375 due to the 
bankers, which was discharged by subsequent 
X>ayments ; but, at the time of the bki)cy. of A., 
B. ct C., a much larger balance was due from them 
to the bankers than the sum secured by the bond. 
1)., the surety, died ; (fc in a creditor’s suit brought 
by the bankei*8 against his representatives, to 
which .suit the assignees of A., B. &; C. were also 
parties, it was found that bki)ts. intended that 
the bond should be held by the bankers as a. 
security for any general balance that should 
become due to them, but that the surety intended 
the bond to he a security only for the i)articular 
balance diu' to them at the date of the bond - 
Hcniblc : the in the Chancery suit 

were admi.ssibhi in evidence on this petition, the 
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- A. 

2943 1. Octirral rule.] — ’A record is 
loKttl cvidoiKMi of a JudKincnt.”- Mt;- 
Do.VALi) r. FKUUlJriSON (1670), 1 It. & 
G. 70.— CAN. 

20441. rrocceditiu.'t in. one. court — 
AdniiHsihility in. another. ) -Jf the rtxord 
of the acuiulltal of i)lf f. 1 h produced et 
nisi priua, th<» et. eauiiot Inquire into 
the clpcinnwtaneea under which it haw 
bcMUi brouglit forward ; but. it must be 
received in evidence, altlmugli no 
order ever jfrant<'d for the delivery 
of a copy of the indictment to pItf. — 
Luhtv V. MAUUA'ni (1812), 0 t). 8. 
310. CAN. 

2944 ii. ■ — . F "To a plea of 

,8tat. Limitations in an action on tbo 
ease for slander, pitf. replied, under 
one of tlie exceptions in the Htatute, 
that another action was brought in 
t.lie et. w’ltldn due time for the said 
identical grievances, in which a verdict 
was given for pitf., but the jiulgiiu'iit 
aftc'fwards arix\st(Ml prout jniict per 
recordum, ^ that tlie pi'esent action 
wiia coiiunenced within one year ; 
deft. reJolncHi nul iiel rt'c-ord : — field : 
tiie reiplication was HuflicientJy xu’oved 
by the nnxlnction of a record in wliicli 
tlie declaration contained substautially 
the same actionable words, altbougli 
the venno was dlilertuit, &; material 
omissions In tlie innuendoeH were 
suppliiHl in tlie luwv iwdlon.-- 
llKAimsLTCY V. Dibulek (1813), 2 Kerr, 
251.— CAN. 

2944 Ul. .1 “A notice of 

defoneo given under 13 V*iet. e. 32, 
is not part of the tuVi priua m'oril, 
widcli may therefoni bo iiut in evidence 
w'lthout proving tlie notice, or account- 
ing for Its absence. — Lawton r. Adams 
(1802), 6 All. 465.— CAN. 

2944 iv. .1 — Pitf. bn> light an 

action for use & oetmpatlon. A record 
signed iiy the attorney vS: not authen- 
ticated l>y an ottlcer of the ct., was 
tendered, which nvited an ejectment 
suit, & w'as rejected '. —Held : the 
rt'curd should have been rceelved. — > 
.Uhtv. .St. Gkohok’s Church wardens 
A: Vkstuv (1880), 1 11. & G. 451.— 
CAN. 

2944 V. -On the trial of 

prisoner on uu iudictmeut cliarging 


lilm with rccidvlug jiroperty vvhieli one 
M. liad feloniously stolen, etc. : — 
Held : tlie record of the previous 
aciiuittal of Id. formed no defence on 
the trial of this indictment. A: was 
imjiroperly received in evidence.— -K. 
r. FicuausON (1880), 20 N. D. K. 250, — • 
CAN. 

2944 vi. being agent 

of pitf. <-o., A: having a quantity of 
stone eoiiHigned to him, sold it to deft, 
ostensibly us lil.s own. Subsequently, 
the price of the stone, remaining 
unpaid, was garnisheed by a creditor 
of O., wdio, altbongii he liad notice of 
the garnlHliee proceedingH, look no 
step.s to have the money released from 
tlie attaching order, or to show lieforo 
the judge tliat the money was due to 
the CO. & not to him, Ac judgment w^as 
given against deft, as garnishee 
Held : evidence of t lie garnishee pro- 
ceedings W’lis ailnilssible under the 
gemu-al issue. — WADi.vt.’E Huestts 
Grey .Stone Go. v. Foxw'ell (1880), 
20 N. U. U. 08.™ CAN. 

2944 vii. .1 — Tho only w ay 

in w'hich a suit can iiropcrly be pnived 
Is by the proceedings themselves, or 
the admission of a party against w'iioni 
the eviilenco is offered ; Ac if it is 
material to sliow^ wdiat was in dispute 
Ac what was de<ided tho record must 
be produced. — Doe d. Adi'LEBY v. 
Hkcoud (1880), 20 N. B. 11. 403. — 
CAN. 

2944 viii. — — — In an action 

for malicious iiroseoutlon, pitf. sought 
hut was not iiermitted to prove Ids 
acquittal before the county judge’s 
criminal ct. of a charge of misde- 
meanour, by means of tho production 
of tlie original record, signed by tiio 
county judge, under 8peedy Trials 
Aft, c. 175, Ac produced Ac veritled 
by the clerk of tho peace in whoso 
cu.stody it w'as, or else by being allowed 
to put in a copy thereof, certitied by 
that oflleer ; — field : the evidence 
should have betui admitted in either 
of tlie above two forms. — (J’Haka v. 
Doughj-hvi’Y (1894), 25 O. R. 347.— 
CAN. 

2944 lx. 1801 the 

trustws for sale under the will of A. 
executed in 1854, purported to convey 
to Al. the foreshore of a t-owu laud, Ac 
iu 1805 he obtained a verdict against 


P., a tenant of adjoining lauds, for 
trespassing on the foreshore Ac taking 
seaweed therefrom. In that action, 
proof was given of exclusive acts of 
ownershi]) over the foreshore by AI. 
Ac ills prtMlecesHoi*s in title for above 
sixty years, but tliere was no positive 
evidence of a grant of it from the 
Crown. In 1873 T. Ac others, who 
w'crc also adjacent tenants, proceeded 
to carry off the seaweed in assertion 
of an alleged imbile right, w'horeui>oii 
M.’s succi'ssors in title having filed a 
bill again.st them praying tliat pltfs. 
might ho declared entitled to tlie fore- 
shoi'e Ac seaweed, Ac be quieted in tho 
exclusive posses.sion A:, enjoyment 
thereof, Ac for tlie usual injunction ;— 
Held: tho record Ac judgment in the 
action of 1805 wxtc profx'rly' receivable 
in evidence in the i»resent suit.- - 
AIudiioldand V . Ku.i.e.n: (1874), 9 

1. Ji. Kii. 471.— IR. 

2944 X. . 1 -Condescendanee 

Ac answers being part of the r(*eord in 
tlie Ct. of Session may he referred to 
at a jury trial without being specially^ 
l>ut in.-— ScHURMAN (Gerrit) Ac Son 
r. .Steimien Ac So.vh (1832), 10 Sh. 
(Ct. of .Sess.) 830.— SCOT. 

2944 xi. •> -Aeivilct.wiiieh 

inspects tne rt'cords of unothi'r case 
under Act VIII. of 1850, s. 138, can 
only' use as evidence such documents 
as arc otlicrwiso imobjwtlonable Ac 
admissible for or against either of the 
parties to the suit. — XARAri’A Bin 
Apj'a Hegdi t\ (i vrAYA Bin Kapaya 
( 1805), 2 Bom. 311. -IND. 

2944 xii. . I — Wliere the mai n 

question was wliether, in fact, the heir 
to an estate, a minor In possession 
through the manager under the Ct. 
of Wunls, had boon, at< pitf. alleged 
him to have been, put forward by 
false personation, a div. ct. of appeal 
decided lu favour of the defence, & 
dismissed tho suit. Pending this 
decision, a Full Boncli disposed of 
<luestlou8 of law as to the oduiissibility 
in evidence in this suit of the judgment 
Ac rtKJord in a prior suit : — Held : tho 
iT'cord to be admissible. — P alakdhari 
Singh r. Gorakhpur (Collector of) 
(1892), I. L. R. 15 All. 261,— IND. 

2944 xUi. — — — Radhan 

SiNoii r. Kuaiui Dk’HHit (1895), 
1. L. R. 18 All. 98.— IND. 
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assignees being parties in both proceedings, & the 
subject-matter })eing the same, although the 
question in the suit was the liability of the surety, 
& the question in this petition tlie liability of the 
principal debtors, on the bond. — Be Fidueon, 
Ex j}. WALXE^t (1830), 3 Deac. (>72, (;t. of R. ; ou 
appeal, sub norn. Be Fidgeon, Ex p. Fidoeon 
(1 840), 4 Deac. 217, L. C. 

2946. Admissibility although record defective.] — 
Though in a bill of exroptioiis to the diivctions of 
the judge below, the evidence given at the trial 
upon which the allegation of error depended, was 
not set out at length; but parts of it, (‘onsisting 
of charters, entric's, (>tc., were, merely referred tu, 
& the record appeared, on the transcii])t being 
brought up, to be so far dtifeciivi* ; tliough in 
strictness the House of J^irds cannot })roceeil 
upon such a record, yet upon consent of counsel 
for both parties t-o s(?l(*ct such ]iarts as tlu‘y im^ant 
to rely upon, the caus(‘ was heard A: decided, the 
lord Chancellor stating that a special entry 
should be made on the journals to guard against 
the miscliief of such a ]>recedent. — KinnAHE (He.) 
r. SMYTH (1817), 5 Dow. 22r> ; 3 F. R. 1310. 

2947. Information quo warranto —Not prose- 
cuted.] — Lan(’ijm r. Ji()Vj<:LL, No. 3710, jxtsf. 

2948. Indictment — & acquittal — Action for 
malicious prosecution.] - Jokj>an r. Lewis (1740), 
11 East, 300, n. ; 2 Stra. 1122 ; 104 !<:. R. 018, n. 
Annotati(uis : — Apprvd. Lojratt r, T(»li(Tvoy (ISll), 11 Ka.st, 

:UI2. Folld. Caddy v. Oailow (1827), 1 Main <Sc Kyn K. U. 

275. 

2949. — “.] — If jiltf, in an .action 

for a malic'ious ])rosecution offer to ])rov(* at the 
trial the original leeord of the indictment tV; 
necputtal or a tru<‘ copy thi'rcof, sucli t‘videnc(‘ 
must h(‘ r(‘C(dved, thougli t here were no order of thii 


ct. or fiat of the A.-O. allowing pltf. a copy of 
such record. — Leg ait v. Tollpirvey (1811), It 
East, 302; 104 E. R. Cl 7. 

Aniwintions : — CoiUld. Doe d. Egreiuont r. Date (184 2), 3 
Q. 11. 609. Refd. K. V. Kinglake (1870), 18 W. U. 805. 

2950. No finding thereon.]— La ncum v. 

Loveee, No. 8710, posL 

2951. Record roll of presentments — Before 
justices in eyre.] — Lancum v, Lovell, No. 3710, 
post. 

2952. Action between different parties.] — Davis 
V. Burrell & Lane, No. 2078, post. 

Bankruptcy appeals.] — See Bankruptcy, Vol. 
IV., p. 53(5, Nos. 1021-1023. 

County court proceedings.] — See County 
0)UUTS, Vol. XIIL, p. 501, Nos. 543 515. 

Prosecution for perjury .] — See (Luminal Law, 
Vol. XV., pp. 080 082, Nos. 7358-7380. 

B. IJoiv Proved. 

2953. Copies -- Exempliflcatlons.J — Leyfield's 
Case, No. 1810, ante. 

2954. .] — liEKiiiToN V. Leighton (1710), 

1 Stra. 210 ; 03 E. R. 170. 

2955. — — Examined copy.] —Thompson v. 
Finokn (1820), 1 0. He \\ 158. 

2956. .] — Tlu^ minuti! hook of a cf. 

of (juartcr s(‘ssion is not evidiuice of its prota‘cdings. 
ddic record sliould he nuule u}) on parchment, tS:. 
an examined copy produced by a witness who 
examim^d it. -it. v. 3'hiung (1832), 5 (k I*. 507 ; 
1 Nev. A M. M. C. 350. 

-See, furttier. Sect. 0, ante. 

2957. Certificate of proper officer -Clerk of 
sessions — Action for malicious prosecution.] — 
What shall be the piuper evidenei^ of the trial A 
ae<p]it-tal of ])ltf. in su|)i)ort of a count for a 


2346 i. Afhnissihiliti/ all/iontih record 
(h'fertirc.]- -Tlu' omission of tlu' dcidara- 
tion I’ronk Ji mtord mil wliich snt, fortli 
tli(i issue of tliu writ of Kiimuions, ( Lo 
naiiM'S of tlu.* T>ailit‘s, the pari ieulars 
of claim, the pli'a, of <‘onfcHsi»>u, «'lc., 

a variance lu'twcen tlu; date of the 
jndK:menl as alic>j:ed A: as it appeared 
on the record : -Held : not to he su<*li 
fatal irrcf^nlarit y as would pr<'V(*jit tlu; 
admission in c\ Ideneo of tlu' roll. - 
IS1( Lkaun r. T.vti.i; (18M), 17 N. S. U. 
(5 H. A: G.) 37. -CAN. 

2348 i. I nd id ine.nl - <f* (icquiitdl - 
.Ic/irni- fur nidlicions jirosccdtidn ,] -In 
an aidion for malicious prosecution, 
tiu! liidictuiciil , witli an indorsement 
thereon of the aeqnittal of pltf. (»f the 
criminal cliurifc on wiiieh h<; IjjuI bei'u 
l)ro.sccnt('<l, was pnaliu'-ed by the clerk 
of the et., having been sent to him by 
the registrar of the Q. H. J)iv., to whom 
the indictment had heeu returned, 
A: which lu* had heeii fiuhjKenueil hy 
l)ltf. to produce, the et. being informed 
that the A.-(J. had refused his fi.dt 
to enable a record (it acquittal to be 
made up. iieft.’s eoiinsel objected to 
the ailmlssion of the indictment. A: its 
admission was refused : — llcUl : the 
indictment .so indorsed & jirodnced 
was not , in the circumstances, sutth’Umt 
evidence of tlu; termination of tlie 
prosecution, but the formal record of 
acquittal should have ]>een produced.- — 
Hew ITT V. Case (1891), 26 U. if. 133. — 
CAN. 

k. — — Cdiivi/'iioih on one charge 
— Acquittal on another .] — In an action 
for money iiad 6c roofdved ; — Held : 
an Indictment upon which deft, had 
been convicteal oi embezzlement, but 
acquitted on a chui-ge of larceny, was 
admissible as jiroof of that tact. — 
Macuo.vald r. Kk'iciiu.x (1858), 7 
C. P. 484.— CAN. 

2952 i. Action between different par- 
ties.] — 13. sued his wife for divorcA*! on 
tiie fifround of lier adultery with M. 
M.’s wife liad previously obtained a 

J. — VOL. XXIL 


d»'< r<*e of divorce* against him, on the 
ground of his adult.cry Mith d<‘It. 
Heft, had written letters to U. ad- 
mitting adultery with M.i dfeld: 
tills admission just it)e<l t lu* et. in admit - 
ting as <*viileiu;<* the ree-ord of the suit 
of M. V. J/., altliough deft, was not 
.. c,>-d(‘ft. in that suit. itaooKKiKi.n 
V. HltooKFiKi.P (1895), 5 C. T. H. 282. — 
S. AF. 

l. Kffect of delay in fllinq.] - 

Where, deft. ofTm*<Mi in <‘videnc(‘ a 
rci’orti roll, in a previou.s a<‘tion between 
tiio same parlies, wliich had been 
lianded to the prothonotary in ct , A: 
marked hied, only half an hour lu'fore 
it wa.s so tendered in (*vl.lenc.e : -■ 
Held : tlu; judge was right in n*je<ding 
it. -Mukdoi’K r. Uha.nt (1811), 2 

Thom. 100. -CAN. 

m. .1 — A record wa.s mudi* uf) 

m tlu* first suit setting out ui* agree- 
ment A. award. A: was uof. filed until 
seme time after tlu* hringitig of this 
suit //rfd ; the recaird was inadmis- 
sible. -HAL>rAX Banki.no Co. v 
WoKHAJJ. (1883), 16 N. 8. IL (4 it. 
A: G.) 482. —CAN. 

n. Verdict indorsed on record. J - 
Pltf. otTered in evidence the original 
record in the suit of deft, against him, 
with the v<;rdici of the jury in hi.s, 
jiltf.’s, favour indorsi'd thcrt*on: — 
JleUl : nadinissihle. Dalv r. Leamv 
(1856), 5 C. 1’. 375.— CAN. 

o. Records of jirobaie court ] - 

An otd book from the records of the 
et. fiurporting to he tlu; record ef 
prohnto ^\a.s eonHider«;d authentie 6c 
rci'eiveo as jirimary evldenc<; of a will, 
A th'* fiaity was not required to m.’eount 
for the document Itself.- J)OK d. 
iitUTO.N V. Pahkkh & Uj.kkson (18.52), 
3 Nfld. J.. K. 310. - NFLD. 

p. Record of inlerdid.) — The 
record Hsues 6c verdict Ju an Inter- 
dict; -/ic/d; adini-sHlble as evidenc'? 
in a roduetJori. — FfiAHKK r. 11 i.l 
( 1854), 16 Uunl. (Ct. of Sebs.) 789 ; 


26 Sc. .Tur. 36 S. SCOT. 
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— B. 

2954 i. ( ’opn .s. ] - “ J'roeeeillngs in N.Z 
before magstra(<‘s sltling nuu’eJy to 
eommit for trial 6c not to Jiear A: 
def(*rmine, acting ministerially & not 
jmlieialiy, are within Evich'uco Act, 
No. 100, s. 37, A: may le; provi'd in 
Viel.orlnn Cts. by copies of them 
nntJienticat-ed in the way pointial out 
hy that Aet. Kahtwoop y JiUJ.Lui’K 
(I 861), I W. W. A A’H. 92.— A US. 

2354 ii. .] -(\e(;p> of t.heininuteH 

of tl.e Supri'im* Ct,., ^t atmg tiio reversal 
of the judgment of a justie.e of the 
peeee on rertiorari, is not evidence of 
sneh reversal, it lu'lng of itself a Jndg- 
numt which should he made ufi of 
rcv'Oi’d A* jirove l accordingly, — Hijim- 
i.A.s V. Hi.nklkv (1828), N. H. Idg. 
33.3.— CAN. ** 

2954 iii. - — ,] — field: t iuM‘xisf,onee 
of a record as alU'ged was Hufllcimlly 
jirovod hy f.he jirodnetion of a tran- 
seript filed In tlu; Ct. of (.». H. -Htjn- 
niDOK V. Kmi:.s (1885), 2 Man. L. H. 
232.— CAN. 

2955 i.- - — h'xd/iiinrd ropy.] — Action 

for malicious proscsuition Ac slaiidei*. 
The maJfcions r>ro.sccul ion arose out of 
a ch'ugo before a magistrate 6c a suh- 
sequent indictment preferrt;d at the 
<iuart<;r Hcssions. In proof of the 
termination of the criminal proceed- 
ings, jiltf. produced in eviaen(;e, which, 
wfis admitted, subject to objection, 
the original indictment, Indors d ** no 
bill ” //eW; this was not snillcJent, 

blit that a rec;ord should have been 
regularly drawn up A: an examined 
copy produced. -McC'ann v. I'uknk- 
VEAU (1885), 10 O. Jt. 573.-— CAN. 

2957 i. Certificate of jwoper officer - 
Action for malicious proHecufion.] — 
liAECHLEU V. AVPKEWB, 15 <J. h. T. 
Uco. N. 55.— CAN. 

2957 ii. — — — — . ] — In an action for 
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11 . — Judicial procct'dinyis : Suh-acti. 10, li. 

<fc C . ] 

inaliciouf) piosoculion on a cliargo of felony ; a 
mere certificate of tlie facte, under the liand of the 
clerk of the peace for the county at the .sessions 
for which X)ltf. was tried acquitted, is insufificient. 

1 am of opinion that this is not receivable in 
evidence in support of the allegations set forth, 
namely, of pltf.’s trial ac<|uittal at tlie general 
(juurter w^ssions, both (d wliich it is absolutely 
necessary for him to make out in order to sustain 
that count. The question is wliether this instinj- 
mvnt is or is not a record of the pro( eedings at 
the trial. 1 do not think it is. It only amounts 
a nu'Tiiorandum or certificate of the facts wliich 
would liave btien found on a record, but it is 
only a statimient of th(^ ofiicer of the ct. & is not, 
as Hindi, any legal proof or reirord of the trial, such 
as pltf. ought to produc(‘, or an examined copy 
(llO^ANqUKT, .7.). — JkNNINOS V, WAI.KER it llAWES 
(18:i0), fi .1. l\ 501. 

2958. — -- Application In civil & criminal pro- 
ceedings- Evidence Act, 1851 (c. 99), s. 13.] — 

Hkhaiidson V. Wujj.s, No. 2437, anic. 

2959. Certificate of ludge.] — II. v. Motiieusi^ll 
(1718), 1 Stra. 93 ; 93 K. K. 405. 

2960. Parol evidence — By officer having custody.] 

— Leiouton V. l.EioiiTON (1719), 1 Stra. 210 ; 
93 K. 11. 470. 

2961. Sheriff’s minutes^ -Verified by affidavit.] — 

Un a motion to set aside incjuisition on the ground 
of inadmissible evidence liaving been received 
it allowi'd t-o go to tlie jury, tin? ct. (.‘onsidered 
tlieinselves bound liy tlie slK^rilT’s minutes, verified 
))y Ills afTlilavit, of Uie (5videnc(^ which bad been 
olTered. — KijairiT r, Nk ki.in (1818), 5 I’rice, (ill ; 
110 10. II. 719. 

2962. Minute book of court — Quarter sessions.] 

— II. V. Thuino, No. 2950, aide. 

2963. Shorthand notes — Judge’s summing up.1 

— Th(^ ct. rc‘fusi‘d to take tlu‘ summing up of a 
judge at Nisi Vrhis from a shorthand writc*r’s 
notes. — S eiwkant v. (Jhafy (1830), 5 Ad, Kl. 
354 ; 0 Nev. ^ M. K, H. 819 ; 2 liar. & W, 273 ; 

5 L. ,1. K. B, 227 ; 111 K. II. 1199. 


2964. .] — Ben SHAW v. Dixon, 

W. N. 40. 

2965 . Counsel’s statement — As to effect of 

deed put In evidence.] — Doe d. Gildeut v. Boss, 
No. 1846, aufe. 

2966. Proceedings before justices.]— The 

ct. refused to look at shorthand notes of proceed- 
ings before justices annexed to a special case 
stated by tliem, although the case contained a 
paragraph stating that the shorthand notes were 
to be deemed part of the case. — N eedham & Go. 
a. WORCESTEKSHIRE OOUNTY CoUNCrL (1909), 
as report/cd in 7 L. G. B. 595, D. 0. 

Annotation : — Mentd. Kyle v. Jewers (1914), 84 L. J. K. B. 

255. 

2967. Judge’s notes .] — Be Walker, iVp. Lear- 
MOUTH (1821), 0 Madd. 113 ; 66 E. li. 1035. 

2968. As to matters transpiring at trial.] — 

(I ) Affidavit of jurymen is not admissible to show 
what was said by a judge at the trial of a cause 
where the judge’s notes arc before the ct. 

(2) Affidavit of a juryman as to what passed 
in ct. is not admissible wbiire the notes of counsid 
are produced, exccjit at most to siq^ply deficiencies 
oi^casioned by their absence.- -E verett v. 
Youells (1833), 4 B. & Ad. 681 ; 1 Nev. & 

M. K. B. 530 ; 110 E. II. 012. 

2969. Counsel’s notes.] — E ver Err v. YouEixs, 
No. 2908. a}itc. 

2970. Affidavits of jurymen.] — Everett v, 
Youklj.s, No. 2968, ante. 

2971. Notes of registrar or master — On appeal 

from order of registrar or master.] — (In an appeal 
from an order of a n^gistiar or master the ct. will 
only recognise a note of the r(‘gistrar or mastei‘ 
as evidence of what took place bt'foi’c him, an 
affidavit by either parly being inadmissible.- ■ 
Sykes v. Sykes, [1897] l\ .300 ; 00 .7. 102 ; 

77 L. T. 150 ; 13 T. I.. B. 579 ; 41 Sol. .)o. 713, 
(1. A. 

Annoiaiiona : — Mentd. KetMcwdl Koitknvell, [189S) P. 

138 ; Dean v. Dean, 11923J P. 172. 

2972. County court proceedings — Inquiry of 
person present.] — The mode of proving what 
occmT(‘d on a trial in a e.ount y ct. is to ask tliis of 
some one who was present, as the county ct. is a 


iiuilii'ioufi proHCCutloii, pltf. yought 
blit wan not permitted to prove hla 
ae<lulU4i,l before the county judge'n 
crlmliuil ci,. of a cliarge of misde- 
meanour, by moiiUH of tlie production 
of tho original record, Bigned by the 
county judge, under Hpoedy Trials 
Act, c. 17,^. A; produced & vcrilied 
by tlie clerk of tho peace in whose 
oustoily it was, or else by being allowed 
to put ill a eo[>y thereof, certified by 
that ollicer : 7/t7rf ; the evidenci^ 
siioiild Juive b<Hm admitted lu either 
of tho above two forms. — (I'H aha v. 
Doituukuty (1894), 25 O. R. 317. - 
CAN. 

2967 iii. ■ — .1 lu an action 

for damages for malleious proseeutioii 
pltf. tendei'od as evidence of the termi- 
nation of the proceedings tho origiuui 
information witli tho fcdlowing words 
written immediately after the fonii of 
charge lu tiie information : *' Cliarge 
road, information withdrawn.” Tlds 
was signed by deft:.: — Held: this 
couHtltuted sutlleient evideuee of tlie 
torminatiou of the priHMH'idiugs in 
favour of aecuseit, it not l>eing abso- 
lutely mxjossary to pnne the tennina- 
tlou of priK^eedings by tho formal 

rotMinl or oortitii'ate of atMiuitta). 

Tambi.kn V. WKSTtHirr (IWU), 30 
\V. L. U. 542 ; 7 W. W. 11. 1037 ; 20 
D. L. H. 131 ; 23 Pan. Prim. Pas. 
.391. CAN. 

2969 1. ( Vr/i/bxi/e No eer- 

tlftcate bv a judicial officer of pro- 
ooodlugs before 1dm cau properly be 


Bellied wliere it is intended to be used 
as evidence, unless lu the jiroscnee of, 
or at least on notice to, all the jiarties 
concerned. — JRe Ryan r. Simuntun 
(1889), 13 P. U. 299.— CAN. 

2969 II. .] — Ifeld : there was suffi- 
cient evidence of the favourable 
termination of the proet'edings against 
j)ltf., in the rei'ord of the justin' 
showing that the charge was dis- 
missed. ---W ood r. Nkwiiy (1912), 21 
W, L. R. 438 ; 5 D. L. R. 486; 4 Alta. 
h. R. 330. - CAN. 

Q. Shorthnfid - - Tlie notes 

of t he siiorthand writer aie the proper 
evlitence of what pOHsed at a trial. — 
Foutkitii V, Kin-: (Kaul) (1821), 2 
Murr. 463.-^SCOT. 

2967 i. Judge's notes .} — The judge’s 
notes of the teHtlmouy of a witness 
si lice deceased arc evidence in a sub- 
seijiient trial of the same cause to 
prove that witne^a* testimony, though 
the second trial Is iH^foro a different 
judge.' JlOK d. Loncukhteh v. Muk- 
UAY (1848), 1 Ail. 216.— CAN. 

2967 ii. .] — Pltf. cannot object 

to tho notes of the judge who tried the 
cause being I'cferred to, for the purposes 
of his application. — Hiohon v. Piiei.an 
(1850), 1 P. K. 21.— CAN. 

2967 iii. .4— The testimony of a 

ultness, since deceased, given on u 
former trial betweeff the same parties, 
may bo reecdved In evidence fnnn (he 
judge’s nol-ea, though the suits are 
different, provided the gut'^Mon in 
issue in eatih is substautialiy the same. 


— Rexneit V. Jon’eh (18G2), 5 All. 
312.-- -CAN. 

2967 Iv. — — .) -Evidence was given 
on a maU'rial point in a previous action 
between tlie saiuo parties by a witness 
since deceased. In a Bubseii uent action 
a witness stated that he had been in 
ct. during the bearing of the previous 
action, 4ifc hud read the judge’s notes of 
tho evidence given by deceased perKon, 
& that the evidence so noted agreed 
with his 1 ‘i^rolk‘etion of tho evidence 
given : — Held : the judge’s notes were 
ailmissiblo in proof of the evidence of 
deceased. — Kf.dkhation Co,, Ltd. r. 
Rezuidk.vhout (1912), T. P. D. 337. — 
S. AF. 

2968 i. - ' — • As to nmttcrs transpiring 
at trifd .} — The ct. has no power over tlie 
judge’s notes of the trial, & cannot 
alter or interfere witli them in any 
way. It must be assumed that tliey 
are eorn'ct as reported by him.— -PorV 
r. Read (1879), 19 N. B. H. 455.— CAN. 

2968 li. - — -The judge’s 

minuU^s art' contiusive as to what took 
place at. the trial. — H aiufax Banking 
(? o. V. WouBAU. (1883), 16 N. S. R. 
(4 R. & U.) 482.— CAN. 

2968 iii. — MvVouOALLv. 

MoLkan (1893), 1 Terr. L. K. 450.— 

CAN. 

r. Pnnliictt,un through registrar^--- 
C’outeats of rtx'ords ol the High Pi. 
are properly proved by production 
through the r^istrar or acting registrar. 
— R. r. RoHiS (1910), T. L. 50.- S. AF. 
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ct. of record without records. — JIaiimkk v. Bean 
(1853), 3 Oar. & Kir. 307. 

Annotations : — Wordsley Browcrv Co. v, Halford 
(1903), 90 L. T. 89 ; Horn v. Beard, [19121 3 K. B. 181 ; 
Dole V. Hatfield Chase Corpn., [1922] 2 K. B. 282. 

.] — SeCf further y County Courts, Vol. 

XIII., p. 504, Nos. 643-515. 

Bankruptcy appeals.] — Sec Bankruptcy, VoI. 

IV. , p. 530, Nos. 4921-4923. 

Prosecutions tor perjury.]— *SVc Criminal Law, 

V^ol. XV., pp. 680-682, Nos. 7358-7380. 

On removal of proceedings by certiorari.] — See 
Crown Practice, Vol. XVI., p. 470, Nos. 3498- 
3503. 

C. For What Purposes Admitted, 

2973. Execution of release.] — Anon. (1638), 
Clay. 02. 

2974. Failure to take oaths — On assumption of 
office.] — liecord of sessions was given in t^vidence 
to prove pltf. had not taken the oaths, so his 
office was void.-— T hurston v, Slatford (1700), 
1 Balk. 284 ; 91 E. li. 251. 

Annotedions : — Mentd. K. v. Preston upon Hill in Cheshire 
(1735), So88. Cas. K. B. 197 ; Savage v. Field (1735), Leo 
temp. Hard. 180. 

2975. Trial of cause.] — Piiton v, Walteu, No. 
3023, post. 

2976. But not giving of verdict.] — The 

Nisi J^rucs record tlu* postca indorsed are 
evidence to prove that tlie cause was tried, but 
not to provt? tliat a verdict was given. — F isher v. 
Kitchinoman (1712), Wilh's, 367 ; Barnes, 449 ; 
7 Mod. Pep. 451 ; 125 E. K. 1218. 

2977. .] — -To prove an allegation that a 

cause was carried down to trial, it is necessary to 
produce the Nisi Priius record, though it is not 
alleged that the caus(^ was in fact tried. - Parry 

V. C 01 .LIS (1795), 1 Esp. 398 ; Peake, Add. Cas. 47. 

2978. .] — The Nisi J^rius record of an 

action in ejectment, with the postca indorsed, is 
evidence t/O sliow that th<^ trial took place, but 
not to show that the hjssor of pltf. was not 
entitled to the premises. 

Qa. : wlu'ther an action in ejectment between 
Doe d. A. V. B. is admissible in an action by 
B. V. A. & r. -Dams v. Bukreij. <& Lane (1851), 
17 L. T. O. S. 56, N. P. 

2979. Evidence of custom — To grind corn.] — 

Port v. Birkbeck (1779), 1 Doug, K. B. 218 ; 
99 E. K. 143. 

Annoialiona Refd. Froeman v. Phlllipn (1810). 4 M. ^ H. 
480. Mentd. lUchardsou v. Walker (1824), 2 B. & C. 
827. 

2980. Evidence of facts stated therein— Con- 
clusive & final.] — A record evidence only of what 
is in issue, appears on th(J record, ought to he 
conclusive of the matter. 

In order to make a record evidence to conclude 


record itself ; nor should evidence be admitted 
that under such a record any particular matter 
came in question (Lord Kenyon, O..L). — 
Bintzenick v. Jaicas (1793), 1 Esp. 43, N. P. 

2981. Acquittal of co-conspirator — Trial for high 
treason.] — R. ik Horne Tooke (1791), 25 Btat/c 
Tr. 1. 

Annotxxiions : — Distd. R. v. Smith (1828), 8 B. & C. 341. 
Apld. IL V. Parry (1837), 7 C. & P. 836. Mentd. It. v. 


Stone (1796), 25 State Tr. 1155 ; Eaglctou 8c Ckjventry 
II. Kingston (1803), 8 Ves. 438; H. v. Lambert (1810), 
31 State Tr. 335 ; R. v. Watson (1817), 32 State Tr. 1 ; 
Redford v. Birley (1822), 3 SUrk. 76 ; It. v. Frost (1839), 
4 State Tr. N. S. 85 ; R. v. Zulueta (1843), 1 Car. & Kir. 
215 ; R. V. Grant, Rankon & Hamilton (1848), 7 State Tr. 
N. S. 507 : Mansell v. It. (1857). 8 E. B. 64 ; It. v. 
Meany (1867), 16 W. R. 1082. 

2982. Commencement of action — Prim& facie 
evidence.] — In an action on an attorney’s bill tho 
Nisi Prius roll is good prhnd facie evidence that 
the action was not commenced till the expiration 
of a month after delivery of the bill. — W ebb r. 
PRITCHEIT' (1798), 1 Bos. & P. 263; 126 E. R. 
895. 

Annotatmn : — Mentd. Parkinson v. Whitclioad (1842), 11 
L. J. C. P. 241. 

2983. Information — Memorandum record.] 

— The suing out of tho process is to bo considered 
tho commencement of an information within 
Btat. 1 /imitations. Scmble : tho memorandum on 
the record is not docisiv(3 evidence of the time 
w'hen the information was commenced. — A.-(R v. 
Brown (1801), For. 110 ; 115 E. R. 1129. 

2984. .] — IhUTCHAiM) V. Bagshawe, No. 

1891, a)ite. 

2985. Proof of malice — Indictment preferred.]— 

Tate r>. Humiuhcev (1808), 2 Oamp. 73, n. 
Amwtation : — Consd. Fiixnorly v. Tipper (1809), 2 Camp. 
72- 

2986. Payment of money— Under foreign attach- 
ment — Proceedings in Mayor's Court.] — ’I'o prove 
that deft, under process of a foreign attachment 
has paid a sum of money to a creditor of pltf., the 
record of the cause in tlio Mayor’s Ct. with an 
luitry of satisfaction, is conclusive evidence. 
Tho record is only primd facie evidenci? that the 
debt, for which tlie account was brouglit in tlie 
Mayor’s Ct., arose witJun tlie limits of the city. — 
Huxham r. Smith (1809), 2 Camp. 19. 

Annolations .* -—Refd. Mograth v. Hardy (1838), 4 Plug. N. (\ 

782. Mentd. CroHby v. HothtM’iixgtoa (1842), 4 Man. & G. 
93.3 ; Westohy v. Day (1853), 2 E. & B. 605 : Bf>rDi\viek 
V. Walton (1855), 15 (t B. 501 ; (^ooko v. Ulll (1873), 42 
L. .1. C. P. 98. 

2987. Withdrawal of action Entry in minute 
book — Sheriff’s court.] — T'iio usual course f>f tho 
sherilT’s ct. in Jvondon, upon the abandonment of 
a suit by j)ltf., being to make an (*ntry in tho 
minuU‘ book of “ withdrawn ” by fxltf.’s order, 
oiqxosite to the fuxtry of tlm plaint : - Held : proof 
of sucli entry in the minute book was sulUciont 
to prove an allegation that' the fonner sxiity was 
“ AV holly ended & detenuined.” -Ahundfll r. 
White (1811), 11 East, 216 ; 101 E. U. 583, 

Annoi (U ions -Refd. Piorce v. Htroot (1832), 3 B. 8c Ad. 

397. Mentd. Hhurpo v. Abbey (1828), 5 Biug. 193. 

2988. Adulteration of rum -Record of con- 
demnation.] — H art v. McNamara (1817), 4 Price, 
154, n. ; 146 E. R. 421. 

AfmolaHon : — Refd. Do Mora v. Concha (1885), 29 Ch. D. 
268. 

2989. 

by one deft, in assnmpsit against ii co-deft., the 
postca is evidence to prove the amount of tlie 
damages. (2) Scr/djle : the indorsement of the 
costs, with tlie masixT’s allocatur on the postca, is 
not sufficient to entith^ pltf. to recover half of the 
costs, AvitliDut producing the judgm<;nt. - Foster 
V. Compton (1818), 2 Stark. 364. 

2990. .] — La an action on an indemnity 

bond : — ffeld : the postca was suffici(*nt evidence; 


PART IV. SECT. 11, SUB-SECT. 10. 

— C, 

2982 i. (Jomnicncemeni t>f action — - 
Primd facie evidence .] — lu an action 
against a justice pltf. gave no evidence 
that the action wss not commenced 
till the expiration of a mouth after 
the notice ; whereupon the judge 


directed a noiiNuit, to whkdx pltf. did 
not siitunit, & obtained a verdict. 
On motion for a new trial, it appeared 
tiy the nigi priug record that the 
declaration was entitled more than a 
month aft>t;r tho not ico : — Held : this 
was primd facie, evidence of the time 
of commencing the action. — B axtkb v. 
Hallett (18^), 6 All, 544.— CAN. 


2982 ii. - — * — .F In an action 
against a justice of tlie iieaz-e :~~lleld : 
tho stattiment of tlie tiirie of iHHulug 
tho sununoiiH contt»im*d in the nm 
jtrivg record was siifilcJent proof of t he 
comineneement of the action.— lO'ON 
V. Baknkb (1882), 22 N. B. R. 55. — 
CAN. 
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Evidence. 


Sell. 31. — Judicia] jirurcedivgs ; Suh-scci. 10, C. ; 
suh-seeix. 11, 12 <fc 1 ;i. A.] 

in proof of an allegation in a replication, tliat 
I>ltf. waH obliged to Isl did i)ay a sum of money, as 
A: for the damages costs recovered by the 
person against whose claims the obligor had 
become bound to protijct i>ltf., where, in conse- 
(pjonce of an aJTangcment between the parties, 
no judgment was ever enk‘red up. — IJ akiiap v. 
Bkadhjiaw (1821), U Price, 3511 ; 147 E. K. 1 18. 

2991. Amount of costs.] — Foster v. Compton, 
No. 2089, mite, 

2992. .]— 11aj:rap v. Bradshaw, No. 2900, 

mile. 

2993. Customary payment of tithes.] — An 

account of t it Ik s in kind was decreed, notwith- 
standing lu of pajim nt of certain customary 
pa>mentH for iii;waids of a centiiry, & evidence 
that nurneiouH tills had been filed by vicais, but 
liad teen snhsc (juently abandoned ; it appealing 
from the (iejaisitions i)roceedings in an old 
cause, rather more than a century back, that the 
(‘ustomaiy payments did not then exist, but that 
t he then vicar had endeavoured to set them up. — 
.1 ac:kkon V. IVIoRias (1827), 1 V. J. 275 ; 148 
E. B. 075, Ex, Ch. 

2994. Admission of liability.]— A landlord was 
sued for rej»airH done upon Ids estate ; pltf. failed 
in endeavouring to iirove that deft, liad given 
orders for the repairs. He* then offertHi evidence 
of an agrec.'ment, made after the action was 
brought, between })ltr., deft., k, the landlord’s 
tenant, by which the tenant was to pay to pltf. 
1*100 out of the nud whicli Ju? would havi* to ]>ay 
d(‘ft., i’i: tliat d(‘ft. should i)ay two-thirds of idtf.’s 
(’osts. 3’he tenant paid )»ltf. tla^ 1100, hut deft. 
did in)t ]my tla* Iwo-thirds of tlie co.sts. Idtf. 
then c/irried down the neord (d trial, k now 
contt'iulc'd t hat Ik* was tuit itled u])on this evidence 
to a verdict, with lumunal damages : - //c/d ; 

(1) (Litti.kdai.e IIOLUOYD, JJ.) cvcii if the 
evidence were adniissihh' in an action upon the 
agreement, it was not evidiuiee in tlu^ presiuit 
action to eharg(‘ tlcft. with a iioiiiinal verdict ; 

(2) (llAiLKY, .1.) it was evidence to go t(> the jury 
in this action, uiion tlie (piestion whetlau* deft, 
had admitted a general liability. Lofts r. 
Hudson (1828), 2 Man. k Hy. K. B. 481 ; 7 
J.. .1. O. S. K. B. 242. 

2995. Bridge- Presentment.)- (1 ) On an 

indictment for the iion-rejiair of a bridge ratione 
ioiurcv : }U ld : a n'cord of 1311, sid ting out a 
presentment of the Bislioj) of Jineoln fur non- 
repair of ttu* bridge, k his aeipiittal hy tlie jury, 
which was shortly after followed liy a grant of 
pontagi', from thi^ thrown, on the gi’bund that it 
had been found hy inqm'st that, no one was liable 
to rejiair the hriilg<‘, is admissible in evidence to 
negative any immemorial liability ratione tcnitra\ 

(2) The jury, after iliuling a verdict of acquittal, ! 
also found that th<* hridgr had h(*en recently | 
built, k that no one was liable to repair it. i 
Semhie : such finding hy a jury in ancient times i 
is admissible as reputation, on a question as to : 
the liability to repair ratione ten ura'. — li. v. ' 
Sivn’ON (Lady) (1838), S A<1. A El. 51d: 3 Nev. 


k r. K. B. 509 ; 1 Will. WoU. k H. 525 ; 7 L. J. 
Q. B. 205 ; 112 E. 11. 934. 

Jmioiations : — As to (2) Consd. R. r. Bedfordshire (1865), 

4 E. & B. 535. Oenerally, Mentd. R. v. Stalnforth (1848), 

12 J. P. 105. 

2996. Liability for repair — Highway.] — On the 

trial of an indictment against a parish for non- 
repair of a road, evidence of an indictment against 
an adjoining parish for non-repair of a continua- 
tion of the same road, k a conviction thereupon, 
is admissible to prove that the road is a liighway, 
k that the parish is liable to repair it. — li. v. 
Brkuitside Bierdow (Inhabitants) (1849), 13 
Q. B, 933 ; 3 New Mag. Cas. 230 ; 4 New Sess. 
(Jas. 47 ; 19 L. .1. M. C. 50 ; 11 L. T. O. 8. 103 ; 
13 ,1. r. 710 ; 14 Jur. 174 ; 110 E. K. 1520. 
Jnrioiativn : — Mentd. Macclesfield C’orpii. v. G. C. Ry., 

(19111 2 K. B. 628. 

2997. Joint trespass — Action of ejectment — 
Against one only.] — Doe r. Harlow (1841), 12 
Ad. k El. 42, n. ; 113 E. K. 727. 

2998. Conclusion of action — Not unsealed issue 
roll — Nolle prosequi indorsed thereon.] — An un- 
sealc*d issue roll is not a record of the ct. ; k 
therefore the entry of a 7ioUe prosequi thereon 
against one of two defts., is not the proper evidence 
of such 7wlle jiroscqtiiy to show that as against such 
deft, the aedion is at an end. — Faoan v. Dawson 
(1842), 4 Man. k U. 711 ; 11 3>. J. V. l\ 319; 
134 E. B. 293. 

2999. To prove particular allegation pleaded.] — 

Action of contract for breach of agreement to 
enter into a iiartiuu'shii). A pl(‘a of fi*aud was 
pleaded, but subs(‘qu(‘iitly withdrawn. Declara- 
tion allt‘ged that before entering on tlu* agreement 
pltf. incurred exfienses in journi‘ys at the request 
of deft, on tl le intended partnership business : — 
Held : upon tlie assessment of damages, the Nisi 
Priiis record was not admissible to sliow t hat the 
j)lt‘a of fraud had beim plirad(‘d.- -Hehrino v. 
Tomun (1851), 23 L. T. O. S. 92 ; 2 W. B. 470. 

3000. Evidence of title— Action of ejectment — 
Right of lessor of plaintiff.] —Davis v. Buriiell 
A, Lane, No. 2978, ante. 

3001. Right to flsheries.] — sm d M. for 

an injury to lier reversionary intiu’est in a several 
Bsliery in an arm of t he si*a, alleging lier right to 
tlie soil h<4vv(M‘n liigli k low wat(‘r mark, k that 
the soil A tishery were in the jiussession of F., as 
her tenant under a lease grankal in 1845. M. 
h(‘ld a neighbouring ju'ojx'ity under H., A W., in 
order to prove her title, gave in evidence the 
proceedings in an action brought by F. against 
ii. in 1851 for a similar injury to Ids possessory 
right, which was referred to arbitration A an 
award was made in favour of CL: Held: the 
liroceedings A award in the fomier action were not 
admissible as proof of so much of the allegations 
of ownership of W. as were in question in both 
actions, because W. would not have been bound 
by the finding of the arbitrator, or by any admis- 
sions by in tliat action, it not having been 
brought by her direction A authority. - W'enman 
(Lady) r.‘ Mackenzie (1855), 5 E.’ A B. 417; 

3 D. L. K. 1307 ; 25 L. .1. <1 B. It ; 25 L. T. O. 8. 
267 ; 1 Jur. N. 8. 1015 ; 3 W. B. 620 ; 1 19 E. B. 
517. 


3000 i. Kt'idetu'V of mu'- - .-let ion of 
ejec(7nent,} - IJrhi : in rjorliiunt , u 
record in ejtxtincut in a former trial 
HubHlaatinlly betwt'Cii the Hamo part lew, 
was properly lulmitted as evidence. &: 
all that could be iiiferrt*d aeraJnst 
pltf.'s rlKht to recover at that time, 
& dcfl.'s rilfht to possession, were 
proper inferences fi'otn the production 
t»f the nn'ortl,— O kskk r. VraiNox 
(1864), 14 V. 573.- CAN. 


•. .] — A jiulKincnt liad been 

eiiteifd up on verdict, but tliere was 
notbina to show that a n*vord bad 
been tiled except iuj^ the fact that an 
cxiHuition liad lH*cn issued. More than 
thirty years afterivards a rule visi 
was obtained for leave to file a r«‘cord 
tUertdu nunc pro tunc, in order tliat 
it iniKht Iki produced as evidence in a 
pcndiiiff action botwtH'u the sons of the 
orhplual parties, Ihc title to land bcin^ 


in ijncstiou. The rule %vtts discharj?ed 
on tiie tnouml of the application b<dn#r 
made too late, & by a party in another 
suit.— Ueu) V. 8MITH (1807). 7 N. SS. R. 
20,— CAN. 

t Evidi;nc€ of hono fidcs.] — A. & 
B., two uiuUvided Hindu brothers, 
conveyed to their inuiher, one- 
third share In the ancestral property 
of the family by a deed of sale, datea 
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3002. .] — The corpn. of O. claiming 

the exclusive right of fisliery in O. haven, their 
lessees brought an action against two fishermen 
for an invasion of that right. The evidence 
ofTerod on the part of pltfs. included the recorei 
in an action brought by the corpn. in 1792 against 
a fisherman for dredging for oysters in their 
wat(U‘, in which the corpn. su(!ceedod in establish* 
ing their right to tlie oystei*s : — Held : the jury 
were warranted in finding upon this A: the other 
evidence that the corpn. had the right claimed. — 
Mannatj. V. Fisher (1859), 5 (). 11. N. S. Sod; 
2‘d .1. F. 875 ; 5 .lur. N. S. 889 ; HI K. H. 818. 

3003. Value of property — Presentment of grand 

jury — At quarter sessions.] — Pursuant to the Liver- 
pool Sanitary Amendment Act, 1891, the grand 
jury of the ct. of (piarter sessions presented tliat 
certain houses belonging to claimant & otlu‘rs 
were unfit for human habitation ought t-o bo 
demolished. The parties could not agree as to 
the amount of compensation to which tlie own(*rs 
were entitled, Ac an arbitrator was appointed by 
the Local (rovt. Hoard to inquire A assess. A 
})rovisional order provided that the estimate of 
value should be based on the fair market value, | 
dut? regard being had to the nature Ac condition 
of the property tSc thf^ probable duration of the 
buildings in th(‘ir existing .state, Ac to their state 
of repair, without any additional allowance in 
respect of tlie com]mlsory purchase of such 
premises : — Senible : the presentment of the 

grand jury was inadmissible as evidence in this 
in<iuiry as t-o the value of the property. — (kninii 
r. liiVERi'OOE POTIDN. (1891), ()5 L. T. 512; 55 
.1. P. 789 ; 7 T. L. Tl. 581, (). A. 


S IT B- SECT. 1 1 . — Reports. 
Sec Sect. 12, sub-sect. 17, post. 


Sub sect. 12. — Rules and Orders of Court. 

3004. How proved — Production by proper officer 
- — Sufficient.] Set.by v. Maiuus (1998), 1 lid. 
Raym. 715 ; 91 L. R. 1899. 

3005. Admissibility — As evidence of facts alleged.] 

- -WOODROFFE V. WIT.LIAMS (1815), 9 Taunt. 19; 
1 Marsh. 419 ; 128 V], R. 989. 

AnnotaiUm : — Distd. Burnlo v. Read (ISLO), 14 L. J. Q. B. 
247. 

3006. — .] - An agreement of ndemmeo 

to which pltf. was a part y was attesLul by two 
subscribing witness(‘s. l'j)on an issue jointMl in 
which pltf. denied the agrecanont of reference : — 
Held : the rule of ct. by which, jiursuant to the 
agreement, it was made a rule of ct., Ac which 
recited and incorporated it was m>t the proper 
e\ddence of it, but it sliould have been proved 
by onti of the subscribing witne.sses. — Rerney v. 
Read (1845), 7 Q. H. 79 ; 1 New Pract. Gas. 251 ; 
14 L. J. Q. B. 247 ; 5 L. T. O. S. 191 ; 9 Jur. 920. 

3007. In action for malicious detention.] — 

In an action on the ca.se again.st deft., for mali- 


ciously lodging a detainer again.st pltf., the 
declaration averred that the suit, in whicli the 
detainer was lodged, was determined by a ruh^ 
of ct. by which it was ordered that pltf. should 
be discharged out of custody, Ac tlie proceedings 
stayed; — Held: the rule was sufficient evidence 
to support tluj allegation although it was objectinl 
that it was obtained merely on the oath of pltf., 
who would, by its admission, be, in elTect, giving 
evidence in her own cause. — Brook v. Carpenter 
(LS25), 8 Bing. 297 ; 11 Moore, C. P. 59 ; 4 1...) 
O. S. C. P. 70 ; 180 K. R. 580. 


Sub-sect 18. — Verdk’ts. 

A . Ad miss ib il i it/. 

3008. Only where parties the same.]— On a plea 
of usury transaction on a bond a V(T(Uct of 
acquittal in an action for the usury penalties on 
the sa,nie bond, botw(H*n the same i)arties, is 
admissible for pltf. - (Jleve v . Powel (1882), 

1 Mood. A R. 228. N. P. 

3009. .] — Claiujes V. Suerwin (1999), 12 

Mod. Rep. 818 ; 88 F. R. 1897. 

AnnotiUion : — Folld. R. r. Warden of Iho Fleet (1090), 12 
Mod. Rt'p. a:J7. 

3010. Privies to the parties.]— Verdict 

shall only bo given in evidence amongst privies. — 
Lock p. Norborne (1987), 8 Mod. Rep. Ill ; 87 
F. R. 91. 

3011. Other parties added— Claiming under 

original parties.] — Stimjtt v, Bovinodon (1808), 
5 F.sj). 59, N. P. 

Ann.(}t(itionf ^ : — Retd. Wenman IMackenzio 25 

Ji. .1. Q. B. 44 ; Morgan v. Nieholl (iHOO), 90 L. J. O. P. 
80. 

3012. Verdict by default — Divorce pro- 

ceedings.]— -Best V, Best (1828), I Add. 411. 
Annotations : — -Mentd. Eldred v. lOIdred (1840), 2 Curt. 

970; (JlowoH V. COjwch (IH49), 9 Curt.. 194; Heaver v. 
Heaver (IS 10), 2 Hvv. & I'r. 00.5 ; DvHart x\ I,)yMart (1847), 

1 Hob. Eool. 470 ; (lells v. UHIh (1S.52). 20 h. T. D. H. 
14.5 ; Anon. (18.57). D<*a. A Sw. 29.5, 999. 

3013. .] — Doe <1. Bacon v. Brydues 

(liADY), No. 80.87, post. 

3014. — — -.J — Srtnhlr : on an issue wbetlier 
the oc(;upier of close T. bad, as a])y)urtenant to it, 

of common in a tract ealhsl M., the party 
asserting sucli right ('an not give in (widenc'O the 
v(*rdict in an action Ix'tween strang(U's t-o the 
h'pending suit, wberci th(5 issu(^ was, whotber 
tli(i occupier of B., another close belonging to th(^ 
)wner of T., liad a riglit of (^oTunion in M., A the 
jury hmnd for tlni eommoTuu'. -Willia.UH v. 
M«m«5AN (1850), 15 B. 782 ; 117 F. R. 951. 

3015. Subject-matter the same — Different de- 
fendants — Recovery of malt dues.] — liONDON 
City) v. Clerke (1991), Garth. 181 ; Holt, K. B. 

288 ; 90 F, R. 710. 

innotntions : — -Refd. R. v. Brightnido Blcrlow (1849), l.'J 
Q. B. 999 ; Woninari v. Mackenzie (1855), 25 L. J. Q. B. 
44. 

3016. No judgment entered — Verdict Inadmfs- 
Ible.] —Fitch v. Smalbuook (1991), T. Raym. 

2 ; 83 E. li. 18 ; sub nmn. Frrz v. Smalbrook, 


Aug. 29, 1851. Subsequently A. sold 
his one-third shart? in the joint ancestral 
property to B. by a deed daterl Ang. 4, 
1852. In a suit brought by a jinlg- 
ment-creditor of A. In 1868 to recover 
A. *8 half share in the Joint property 
from B. & C’., pltf. gave in evidence 
proceedings t^iken by A. jointly with 
his brother B. in 1856 against a third 
person, relating to the Joint property 
with a view tn show that the two 
documents were illusorj'. A lutendcid 


to screen A.’s share from execution by 
liis creditors: — Held: such proceed- 
ings were Important & relevant evi- 
dence, in order to tost the bona fldes 
witn widch A. executed the two docu- 
ments, as it was important to ascertain 
how A. subsequently demeaned him- 
self with regard to the property, his 
sharti or interest In which he purported 
to convey liy those documentji*, — 
OmpHAR Nacjihukt V . Ganpat 
Maroba (1874). 11 Bom. 129.— IND. 


PART IV. SECT. 11, SUB-SECT. 13. 

—A. 

3008 i. Onty where part ies the same, ] — 
A verdict in one caM(5 may ho referred 
to in explanation, but not as evidence 
in another, wiforo the T>arfleM are 
different. — Dabzikl v. Qijkicxhbruuv's 
(Dukjc) ExKeuTORS (1825), 4iMnrr. 
10.-- SCOT. 

8016 I. No jodyment entered — Verdict 
inadmissible. I A verdict recoverc'd 
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Evidence. 


Sect. 11. — Judicial proceedings; Sub-sect. 13, A., 
B. (J. ; suth- sect, Iji.] 

1 Keb. 134 ; anb vorn. Wickh v. Smalbiiookk, 

1 Hid. 51. 

<Joilid. H. -P. niiiks (18j;j). U) .T. V. ««0; 

11. V. Williams (liiiCy), 1 Cox, C. C. 2H‘J. Reid. Doc d. 

Mudd V, Biickerinoro (1837), Will. Woll. & Dav. 405. 

3017. Verdict in one ejectment— Inadmissible in 
another,] — A vt^rdici in one ejectment cannot be 
given in evidonco. on the trial of another. — 
OLKitivh’ V. itowpXL (16011), 1 Mod. Jtep. 10 ; 86 
K. H. 600 ; ffuh 7Lorn. CnKinc v. I*ywpjll <fc Philips, 

2 Keb. 55r, ; 1 Vent. 12 ; 1 Saund. .310. 

Annotutitms : Jllleutd. Doe d. Joiioh v. Williams (IS.H.'l), 2 

N«*v. Ar M. K. H. 002; Doc d. Hlljclit r. Dctt (1840), 11 

Ad. & Kl. 842. 

3018. Admissibility on new trial.]— A fonner 
verdict cannot be read in evidence on a new trial. 

“ JbxifOH.s V. (JoDDAiM) (1682), 2 Show. 265 ; 80 
K. U. 025. 

3019. .] — Wiu're a ct. of equity directs that 

a new trial of an issue should be had, neither 
par-ty ought to b(^ allowed to give the verdict on 
the first trial in evidence of the second trial. — 
O’CoNNoa V. Malonk (1830), 6 Cl. & b^n. 672; 
Mad. it Kob. 468; 3 .Tur. 522; 7 E. Jl. 814, 
Jl. L. 

Annotfiiion :• — Consd. lUiUcr v. lUitlcr (I8i)4), 1’. 2!). 

3020. Admissibility under private Act — Compul- 
sory purchase of land — Verdict of jury as to 
compensation.] — A railway Act empoweiM‘d the 
owners tV occupiers of lands througli which the 
railway iV oth(‘r works were intended to bo made 
to agree t-o acce.x)t satisfaction or r(‘cunip(‘n.se for 
the value of such lands, A/ also compensation for 
any damage by them sustained by rtvison of tiie 
seveu’ing or dividing of such lands, A for any 
damage', loss, oi- inconv('ni<‘nc<‘ sustairx'd by them 
by reas(»n of the talking thereof, etc. ; A in case 
f h(^ e<>. A .such part ies sliould not agns' as to th(.* 
amount of eomjienHation, etc., the suiiu^ should be 
ascertained by the verdict of the jury if required. 
H<’ct. 26, for settling all dilTeri'nces between the 
CO. A tlu^ owners A occupitu's of any lands taken 
A damaged, oi’ injuriously atTccted by tlu' execution 
of any of th(^ ])()W(Ts granted by the Act, provided 
for tlie summoning of a jury by the sheritT, to 
inquire of. assc'ss, ik giv(< a verdiet for the money 
to ht> paid for the purchase of such lands, c»r by 
way of compensation, infer alia, for the severing 
A dividing th<' same from other lands. Sect. 31 
directed that such verdicts A the judgments 
thereon, la'ing lirst signed by the person pre- 
siding, should be deposited with, A kept by the 
clerk of the f)eace for the county, among the 
re<'ords of the quarter sessions, A should be 
<lta?med nxujrds to all int<mt^ A j)urposes, A that 
such records A tru(‘ copies of them shouhl he 
evidence. vSi*ct. 1 1 1 enacted that, in every case 
in which the owners, etc., of any lands should, in 
their arrangements witli tlie co., have agreed t<o 
ivceive compensation for gate.s, etx^., or jia-ssages, 
instead of the same bi'ing ('reeled by the co. for 
the pvuposo of facilitating the passage to A from 
(dther side of the lands severed or divided by the 
railway, it should not be lawful for such owners, 
etc., to x>ass or cross the rail wav from one i)art to 
t he other of the lands so stwered A divided, other- 
wise tlum by a bridge, etc., to be erected at the 


chai'ge of such owners. Sect. 216 authorised the 
owners, etc., of lands, thi'ough which the railway 
shall be made (except in cases where the co. should 
have made proper communication), to pass A 
repass directly over the part of the railway made 
upon their lands, for the purpose of occuiiying 
them ; which right, by sect. 217, was to cease as 
soon as the co, should have constructfid proper 
bridges, etc. 

An owner of land severed by the railway 
claimed compensation from the co. ; the question 
was submitted to a jury, who awarded to him 
compensation, on the footing that there was to 
bo a total separation of his land without any 
communication being made, A he received the 
payment as such compensation : — Held : this 
was an arrangement witli the co. under sect. Hi ; 
A the owner of the land, afterwards crossing the 
railway for the purpose of the occupation of liis 
land, was a tresx)a88er within Kailway Kegulation 
Act, 1840 (c. 97), 8. 16 ; A as it was proved that 
the verdict of the jury had never been recorded 
under sect. 31, i)arol evidence of it, A of tlie 
grounds on which it iiroceeded, was admissible. — 
Mannino V. Easteun Counties liY. Co. (1843), 
12 M. A W. 237 ; 3 Ky. A Can. Cas. 637 ; 13 
E. J. Ex. 265 ; 2 L. T. O. H. 152 ; 8 J. P. 107 ; 
152 E. K. 1185. 

Annolalion : — Refd. WilllaniH r. Eytou (185B), 27 L. J. Ex. 

17G. 

3021. Where evidence on which founded in- 
admissible.]— A verdict obtaiiu'd ui>on the evidence 
of the parties to a suit, A the decree founded 
thereon, an*, not admissible, as evidence of the 
facts thereby established, in another suit between 
the same parties in wlii(di their (*vi(h*nce is in- 
admissible. 

in a suit by the wife for judicial s(*i)aration, on 
the ground of cruelty A dt'sertion, a jury having 
upon the evid(‘nce of the j)arties A otlit'i'S found 
the eharg(*s proved, the* ct. decreed a judicial 
S(*[)aration. In a suit by th(^ husband for dis- 
solution of marriage on th<^ ground of the wife’s 
adultery : .Held : the veidict A decree in the 
suit for judicial sex)Hration were not admissible in 
evidence to j^rove charges of cruelty A desertion 
set by the wife in her answer, because to 
admit them would b(^ in eileet to make use of the 
evidence of the x^arties in a suit in which their 
evidence was inadmissible. — H toate v. Htoate 
( 1861), 2 Sw. A Tr. 223 ; 30 L. J. P. M. A A. 102 ; 
3 E. T. 75(J ; 164 E. K. 980. 

Annotation : — Folld. linncroft r. Bancroft & Ituinney (18G4), 

3 ,S\v. & Tr, 5U7. 

3022. Civil verdict admissible In criminal cause — 
Not vice versft.] — Hicihardson VViu.iam 8 (1699), 
12 Mod. Kep. 319 ; 88 E. K. 1349. 

Verdict of coroner’s Jury — ^Admissibility of rider 
to verdict.] — See Coroners, Vol. XII E, p. 250, 
No. 243. 

K. Hotc Proved, 

3023. Whether postea sufficient — Without proof 
of final Judgment.] — (1) Herald’s books are 
evidence of pedigree. 

(2) ’Ehe bai*e iiroducing the posUia is no evidence 
of the verdict without showing a coi)y of the final 
judgment, becavise it may happen the judgment 
w’as arrested or a new trial granted. But it is 


without Jii(I*rineut aljynod cannot be 
pleaded in bar to an action between 
the Bame parties, — (J ilueut v. 

(EH73), N. B. Dig, CvSO.— CAN. 

a. Appeal in civil suit — TritH for 
perjury before appeal heard — Veraici 
1 — For perjury alleged to 


have boon committed at the trial by 
deft., he was tried A acquitted before 
the nearing of the appeal, A on the 
appeal liis counsel moved the full ct, 
to be allowed to read the verdict of 
the jury lii the criminal trial. The 
ct, (lisrniKsed the motion. — B orland 
V. COOTE (1904), 10 B. C. U. 403; 


a£fd,f 35 8. C, It. 282. — CAN. 

PART IV. SECT. 11. SUB-SECT. 13. 
— B. 

3023 i. Whelher poatea sufficient — 
WUfwut proof of final judginent .} — 
A verdict in a civil action cannot be 
given in evldenc^e by the mere produc- 
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good evidence that a trial waa had between the 
same parties, so as to introduce an account of 
what a witness sworti at tliat trial who is since 
dead (Pratt, O.J,). - Piti’on v. Waltkh (1719), 
1 Stra. l(>2 ; 92 K. H. IIS. 

AmwiatUm : — J.s to (2) Consd. It. v. llrowiie (1831)), Mood. 
& M. :U5, 

3024. .J — 'J'iie pnstra is evidence of a verdict 

for tlie sum indoi'sed, <fc is good evidence of a set- 
ott to the exUmt of it.— trAULANU v. Scoones 
( 1798), 2 Ksp. 017, N. P. 

3025. By parol evidence — Where no record — 
Compulsory purchase of land.J — Manning v, 
JOa.stehn Counties Py. (’o., No. 2020, anir. 

C. For What Furposefi Admitted. 

3026. To contradict previous statement of 
witness.] — Claiuies p. Siieuwix (1099), 12 Mod. 
Hep. 242 ; 88 H. K. 1207. 

Annotaiion : — -Refd. R. r. AVardon of the Fleet (1(51)})), 12 
Mod. Jlep. 3:i7. 

3027. Possession of goods.] — Anon. (1702)' 
Bull. N. P. 212 ; sub nom. TiuEY v. Oowi.iNio 
1 Jjd. Ha>un. 744, N. P. 

. l nuMiiiion : — Distd. Toiullri.soii v. Wilkc.s (1821), 2 lirod. 
& 31)7. 

3028. Negligence.] — In an action against a 
master for the negligence of a siTVaiit, the latt«;r 
is not a competent witness to disprove the negli- 
gence, without a release. 

The V(?rdict in this cas(i may be given in evid(*nee 
in an action by defts. agairust tlu^ wit/ness, th(a*e- 
fore he is an incompc'tent witnc'ss without a i*elt*ase 
(per CvH .). — (jiitEEN V. New JIiver Uo. (1792), 
4 Term Hep. 589 ; 100 E. H. 1192. 

Annotations: — Distd. Tlioriuis r. IVarHC (1818), Price, 
r>17. Refd. Morisli v, Foote (1818), 2 JSIooiv, C. P. .308. 

3029. Partnership.] — To establish a partnership 
between two d(dt.s., a V('rdict on an issue directed 
out of a ct. of (Mjuity, to ti‘y wtiother deft.s. wei’e 
pai’tners, «!c for what time on a bill liled by on<^ 
of tliem against tht^ other, is admissible evidiuice 
to estahlisli a partriersliip, the verdict liaving 
found tliem to be so. — WT iatei.y v. Mp:niieim 
( 1797), 2 Esp. 007, N. P. 

3030. Amount of set-off .] — (i aruanp r. Sloones, 
No. 2021, ante. 

3031. Validity of will — Action of ejectment.] — 

An allegation, pleading a v<u'dict in ejectment jin 
an action to try the validity of a vvillj A: the 
remarks of the judge thereon A: tlie names of tlu^ 
witnesses examined, was rcjecU'd. 

Vei'dicl.s may possibly })av(* been admitted in 
some instances, m>t as evidtmee* on the main 
que.stion, but as alTecting costs where there has 
been an appear/incc of delay the suit was 

vexatious At litigious (Sir .Ioji.v Nicoi.f,). - 
OaiNDALT. r. UiiiNDALL (1820), 2 flag. Ecc. 259: 
102 E. H. 1150. 

Annotaiim : — Consd. The (iarcuce (1833), 1 Eoc. & Ad. 
206. 

3032. Amount of costs.]— Guind.\ll v, Gia.N* 
DALL, No. 2021, ante. 

3033. Validity of patent.] — An action was 

brought for infringing a patient , Ac a verdict 
pas.sed for attliming the imtent Held : 

after such verdict the record of a former trial, in 
which the i)atent was atriimed, was admissible 
under 5 Ac 0 Will. 4, c. 82, s. 2, in order to entitle 


pltf. to treble costs. — N ewhall v, Wilkins 
(1851), 17 E. T. O. S. 20. 

3034. Reputation —As to liability to repair 
ratione tenuroe.] — H. r. Sutcon (Laoy), No. 2995, 
ante. 

3035. Adultery— Action against husband — For 
goods for wife.] — If a husband has put away his 
wife for adultery ho is rrt)t liable even for neces- 
saries supx>lied to her, if it bo jirovod on the trial 
of an action for the price of such nocossaiies that 
she has boon guilty of adultery ; but a verdict 
in an action of criminal conversation is not re- 
ceivable in evidence in such action, as it is res 
inter alias partes. — JIaroie v. Grant (1828), 8 
G. A P. 512, N. P. 

3036. .]— In an acdioii for necu'ssarii's 

suxijrlied by pltf. to deft.’s wife whilst living 
a^rart from him, deft., in order to establish his 
wife's adultery, ]>ro(lueed in evidence the record 
in the l>ivorco Gt., in a suit by him against his 
wife for dissolution of marriage on the ground of 
adultery, in wliieh it was found that his wife had 
been guilty of adultery, but as the husband was 
found to iiave been also guilty of adultery, the 
Judge Ordirxary had dismis.sed the smi : -Held : 
such evidence was admissible under tlui plea of 
never indebted ; but as tlie judgment in the 
Divorce CT/. had not altered the status of the wife, 
it *viis not conclusive evidence of the adultei’y in 
the a(dion between pltf. A deft. — N eicdtiam v. 
Bkemner (I86d), L. H. 1 G. P. 582 ; Har. A Itutli. 
721 ; 25 1.. J. G. l\ 212 ; \4 G. T. 127 ; 12 Jur. 
N. S. 424 ; 14 W. Jt. (>9i. 

AunoUUion R. r. Kcntiy (1877), 10 L. J. M. G. 13(5. 

3037. Terms of lost private Act - Special verdict J 

In ejeetrncmt for lands in K(‘nt, pitf.’s case 
de[>er)d(‘d upon showing tliat the lands in question 
bad been disgav(41ed by a jirivate Act, wlueli was 
all('g<‘d to have be(u) passtal in 1548. The Act, 
all-er pi'oper Hear(di, tundd not be found. As 
s<‘<a)ndary evidence of it.s contents, there was 
[)rodueed an ofllee copy of a sjxadal ver*diet 
ri'turned upon tlu* trial of a feigned issue in 10(12, 
wh(‘rein the jury found that at a iiarliament, etc., 

I hold(‘n, etc., it was cmacted, (4-c., in these words 
following, to wit, idc. ; tlu* Act was then set out, 
wliereby certain lands in J\(‘nt, including some 
lu4d by one \V'., w(‘t‘e disgavelU*d. There was 
evid(‘nee to idemtify t hc^ lands in question with 
t)ios(5 li(4d by a per-son of that nariKi at tb(? time 
the Act was stated to have passed : - field : tlx' 
Hfiecial v<‘r‘(lict, being res inlrr alios acUiy was not 
admissibh* per .sc, A it» was not r’e(;eivable as 
containing an autlKmtieated copy of t-h(* Aet«, 
inasminJi as it vva.s .strictly the finding of a matE;r 
of laid/, not jirofessing to set foi'th a copy of the 
Act according to its tenor*, nor stating the title 
of tlie Act., so as to identify it with tlie lost Act. — 
Doe d. Bacjon v. BitYuioE.s (Lady) (1812), d 
Man. A G. 282 ; 7 Scott, N. It. 222 ; 12 J.. J. G. I\ 
209 ; 1 L. T. O. S. 228 ; 7 J. J». 724 ; 121 E. It. 
900. 

Evidence of boundaries.! — See Boundaries, 
Vol. VJL, p. 217, No. 270. 


SUR-HICUT. 1 i . -WaRRAN'I’.S. 

3038. Admissibility — In action for false im- 
prisonment.] — Wenpeny’s Gase (10,20). Glay. 51. 


tion of tho postm, but the judKincut 
must be produced. — Uii^LEseiK v. 
CVMMiso (1811), Lmiff. & T. 181.— IR. 

PART IV. SECT. II. SUB-SECT. 13. 
— C. 

b. Kvidenre of amottnt — For par- 


poses of }— Th©X.amount of tho 

verdict is prirnA fade tho amount of 
tlio demand for wliieh tho action was 
brought ; ife when the amount re- 
covered was under £6 pltf was deprived 
of cost«.— 'Dickinson r. Ralixxii 
(183.3). 2 N. 13. H. (I3er.) 37. - CAN. 


PART IV. SECT. It, SUB-SECT. 14. 

3038 i. Admissibility In action for 
false impriHo7inu’ntA r. Oct- 

iio(78K (I88*i), 22 N. R. it. 220.' CAN. 

3038 ii. - - — ] A warrant iMHued 

on an information not diweloHlng a 
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Evidence. 


Seci. 11. — Judicial procecdirujs : Suh-scrts. 14 cfc* 
15, 4. cfc yyj 

8039. How proved — Not by copy.] — Jl. v. SMfTii 
(17IS), I Stra. 120 ; 93 K. H. 420. 

3040. Not evidence of facts stated therein — 
Action for trespass — Warrant of commitment.] ™ 

(1) The recitaJH of a wairani of distreHs, jnii in 
evidence f)y pltf. to connect deft, with a trespaKH, 
^aro not evidence for deft, of tlu* facts ivciU^d. 

(2) circumstances whicli are iK^ceHsary to 

make a document evidenc(i must he prov<‘d 
alriihdr, A:- cannot h<‘ wit hered from the document 
itself. Davijvs V. iVIonoAX (l-Slil), 1 Or. A: J.i 
587; J Tyv, 457; 9 Ij. .1. O. S. Ex. 1.53; MS 
U. 1557. ■ 

3041. ™ Action for false imprisonment — 
Warrant of distress.) -In an action of trespass for 
falH(i imprj.sonm<'n(- a wairant of commitment is 
not (*vid(*nce of tla^ facts whieli it r(H;ite.s. — I 

(1812), Car. A: M. 599: 

Mood. tV H. 135, N. 

Anruitaliov .• Mentd. J{. r. IIukIicb (1871)), 4 Q. 11. T). (111. 


Sun-SKCT. 15. -WiUTs. 

A, Adntissihilify and l*roof. 

3042. Admissibility - Whether return must first 
be filed — Proceedings In same & in different courts.] 

— Th(j issuing of a writ is matter of record in the 
ct. fi'orn whicli it issiuvl. 

The issuing of a writ from anotlu'r ct. is n(‘V(‘r 
a matter of i*(‘<’ord in this ct. unt il the r<‘turn ther<*- 
to is (ih'd ; hut t ire issuing of a- writ from this ct 
although no retui’ii tliereto h<‘ liled is always a 
matter of r(‘cord in this ct. (Dknison, . 1 .). — 
WifiTMOKK V. ICkUvI*: ( 1759 ), Sav. 299 ; 1 K(‘nv. 
315 ; 9 () K. it. 887 . 

3043. --- After Statute of Limitations com- 
mences to run — Proof of reseating after teste.) - 

AiSsumjtsU for goods sold A' deliv(‘red. i3ea : 
fStat. J imitations. A wiit (»f summons 1estc*d 
witliin si.x yr‘ai\s fi*om tht* [icciuing of tlu? cause of 
action was put in hy pltf. It liad been twi<*(‘ 
resealed, A- was not. scu-ved until after the six 
years liad t‘X])ired. No (nideiUH^ was given l)y 
deft. wIkui either resealing took place: tlvUl : 
the rest'aling gave (‘ITta t to th(‘ oiiginal writ with- 
out amounting to a idssuing of it. A- without 
making it necessary for pltf. to ju'ovi* Ww date of 
the resealing, or moit^ than tlu* teste of the writ. - 
JlUAiTHWArno r. Montfoiu) (Loud) (1831), 2 
Cr. A^ M. 198 ; 1 3'vr. 279 ; 3 L. ,1. Cx. 91 ; 1 19 
E. E.818. 

ylaao/a/amN Distd. r. .MuiiKy (IS.'Ui), Tyr. A (;r. 

(J72. Mentd. (Jihson r, Viiricy (ISdO), 7 M A 9. 41). 

3044. - Roll of continuances Con- 

elusiveness.] -Diokknson r. Tkacu k, No. 


3045. Proof — Filing officer’s book — Search for 
original — Notice to produce.] — To prove that a 
writ issued in a particular cause, it is not sufTicient 
t<j prove tfie precipe hy the filazer’s book, A: 
give notice to the pai*ty to produce it ; it should 
b<^ shown that, aft<ir the return, the Tre^fusury was 
.«^earch(?d, A no .such writ found, A: that it was in 
the party’s hands, who liad notic(‘ to produce it. 
— Edmonstonp: v . Tlaistki) (1803), 4 J!lsp. 1G9, 
N. P. 

3046. Sheriff’s warrant to officer — Reciting 

Issue of writ.] — Pkssey v . Windham, No. 3990, 
post. 

3047. Of time of issue of writ — Record.] - 

33ie rcs’ord is conclusive evid(*rice of the time of 
th<* i.s.suing of the writ ; hut if a wrong date has 
beim inserted, the trial may be set aside, <to the 
record altered. WlllPPLE v. Manlry (1839), 
I M. W. 132; 5 Dowl. 199; 2 dale, 59; 

Manj.ey, ’Fyr. A: CJr. 972. 

It. For lT7u// Purposes Adniiiicd. 

3048. Evidence of commitment —Action for 
escape.) — In an action against the marshall for 
an (‘.scape on nu'SiK*! pr‘oet*ss, pltf. (h'clarcsl on a 
commit m(‘ut on habeas corpus hy a judge at 
chambers, with a, pront p(tlef per rccordum, on 
th(^ trial produced no ri'cord in evidence, hut th(‘ 
wiit from tlH‘ o(lic(* of the* elei k of (la^ pa])erH of 
the K. Jl. prison: Held: this was only (juasi a 
record, hut good (‘videnc<‘, iluu’e being no mode' 
of r<‘eording sueii a commitment in ]>]‘actice, A:- 
the prout patet was sur})lusag(\ Aider in tlu^ ease 
of a commitment in ex(‘eulion.-- A\’UJLP)V r. .loNEs 
(1891), 5 East, 419; 1 Smith, K. E. 157; 192 
E. R. 1138. 

Amiotafions : -Refd. (’ooper r. JoiR'H (1S1:D, 2 M. A S. 

202. Mentd. (.Jtulil r. Ht'imett (ISIS), d Price, alO. 

3049. Issue of commission of bankruptcy.] -A 

writ- of sujnTsedeas, reciting that a commission of 
hki)cy. issued on a day certain, is (‘vid(*nee to show 
that such a commission issiaai on that day. 
(lEHVIS r. ((HAND WesTEUN t^ANAT, (U). (18*^19), 
5 M. A S. 79 : 195 10. R. 979. 

Annolaiiims : Reid. EciU)cttt‘r r. Salt (1828), 4 Hing. ; 

W riglit r. i'aWi* (JS40), H (’. 15. laO. 

3050. Evidence of indorsement thereon — Facts as 
to sale by sheriff.]- — In case against a judgment 
creditor for malit iously suing out- an alias f\. fa. 
after a sullieieiit exiaution l(‘\ied U])on ])ltt.'H 
goods under the liist //. ja. : Held : tin* shtuiff’s 
return.s indojsed ujam the two writs, which wiits 
had be(‘n product'd in ex ichuice by jiltf. as part of 
his case, wherein the sherilT stated tliat he had 
forborne to sell under th(‘ lirst , A had sold under 
the sfH’ond writ, hy the re(iu(‘st A: witli the consent 
of the now pltf., were primd jaeie evidence of th(‘ 

' facts so returrual, eredenrt‘ being due to th 


(’rliuinal olTcncc Ih illegal, A iimy nlTonl 
evidence to a jury o( h'lgal inullee or 
waul of probable eutiBC for an aru'st. - 
Mohan r. Hi-oomi'iki.d (isiii), 1 :i 
ir. .lur. 101. IR. 

0. iViaid fane eriilcncr of onJrr 
umkr %rhivh itmuefi- Ordrr reriird tn 
w;ami«r. 1 - I'ltr. produced a warrant 
iHSued lor bin aru'bt lor not llndiuK 
BvuvUeH tor the peace, In piu'Huanee 
of an (»rder to that (dTeel leclied in t lie 
warrant : - //(/d ; Hueh warrant was 
priiitd fneir evld(*n<;e of the order.- - 
sriuwci r. Am»kh.mo\ (187;)), 2;) J‘. 

l.^>2. CAN. 

PART IV. SECT. 11. SUB-SECT. 16. 

- A. 

8042 i. Admissibiiitir ' fVhtihcr return 
v\u»t first be Jileii.y In an action oKalnst 


a inaglHlrate it is not necesnary to 
prove that the writ was personally 
served on deft. An attested copy of 
a writ wnich has been tiled, but not 
returned, is sutttcient- evidence of tin* 
writ. Mi i.iiAi.1. r. I'ai.mf.u (182:)), 
2 Fox X: .s. Ir. tJ7.- AR. 

d. ' - Aciion for false imprisim- 

me/9.] -I’pon the general issue, in 
an U(‘tion for a inaiicious arrest, the 
writ is not adinittt'd. - J amks r. AIu.jjs 
(1848), 4 V. r. 11. ;)(>«. - CAN. 

e. - ■ ■ Whether irrit must first he 

enrolled.]- it is not iioeessiu'y that a 
writ of fi. fo.f which has not laxMi 
1 ‘tdiirncd, should be enrolled liefore 
It can be given in evidence ; but the 
writ itself may, it prodiu^ed. be given 
in evidence. At, if lust A nnenruUed, 
evidenee may be given of it. — 8oclks 


r. Donovan (ISOI), 1.*) ( J‘. 121. - 

CAN. 

PART IV. SECT. 11, SUB-SECT. 15. 
— B. 

f. Eridenre of indorseinrtit thereon.] 
— Held: that the writ of auinmons 
in a previous action, being speeially 
IndomMl, was propi'r evidence for the 
i‘t. that the previous judgment em- 
braced the same claim as that now 
sued for. — M imkoud v . Am'AiUA 
POWDKII (’o. (IDdo). :)7 N. S. K. :t7.').-- 
CAN. 

g. Coninienrement of action.] The 

commencement of an action may lie 
proved by the writ of ca. re . — I'rPKK 
r. MeFAiu.AM) (1848), (’. H. 101.— 

CAN. 

h* U nt of execution — \ol returned 
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Part IV.— Documentary Evidence. 


official acts of the sheriff between tliird persons. 
— Gyffoud V, WoODOATE (1809), 11 East, 297; 
2 Gamp. 117 ; 103 E. 11. 1018. 

^4n7i<ii(Uions Cator r. Stokos (1813), 1 AI. & S. 509; 

Avril V. Warwick, Sheriff (1834), 3 Nev. & Al. K. B. 871. 

Mentd. Jacknon v. Hill (1839), 2 Per. & Dav. 455. 

3051. Specific sum,] — A. bcin^ arrested & 

in (nistody of the sheriff at the suit of li., upon a 
writ indoi*sed “ oath for £7(i ” ; G., in consideration 
of discliar^ing A., undertook to giv<' his promissory 
note at six months, ‘‘ for lO.s. in the pound for 
the debt,” on the arrival of the discharge : — 
Held : the .sum indorsed on the writ wa.s sufficient 
(‘vidence of the amount for which A. had been 
arrested, &; no demand of the note was necessary 
to enable pltf. to commence this action. — B rown 
r. Dean (1833), 5 B. cS: Ad. 818 ; 2 Nev. & M. K. B. 
31 (} ; 110 E. 11. 1001. 

3052. Whether made In due time — To 

prevent Statute of Limitations running. ]*-Puit- 
c HARD V. Baosjiawe, No. 1891, culie. 

3053. - — - Roll of continuances.] — 

IhaTCHARD V. BA(i.siiAWE, No. 1891, aide, 

3054. Commencement of action — To rebut plea 
of Statute of Limitations.]— A plea of Stat. Limita- 
t ions stated that the cause of action did not accrue 
within six years next beforci the commencement 
of the suit. Pltf. j‘i‘plied, tliat the cause of 
action did accrue within tin; six years, <*tc. : - 
Held ; witliout- specially replying proce.ss issued, 
j)ltf. might- on t-lu^ above* re])lication })rov(‘. a (pio 
miims to ha\M* issu(‘d within the six years, etc., 
tV- i^roduce the roll to show th<^ continuancii 
regularly entered up ac(X)rdingly. 

If continuance's are* re'gularly enter(*d upon the^ 
roll, th('! ct-. will not look at anything in order to 
(contradict the roll, e.g. a writ produced to show 
t hat a, s(*cond writ, an alias, was tested on a day 
subsequi'iit to t h(c return day of the lirst. — 1)J('KJ5N- 
KON V, Teacjpk (1831), 1 Gr. M. A H. 211 ; 1 Tvr. 
150 ; .3 L. .1. Ex. 200 ; 1 19 E. It. 1070. 

3055. To prove malice — Writ of inquiry— In 
former suit.j -In an action for .slander, a writ, (jt 
inquiry issued in a former suit against deft, for 
sp<*aking similar slanderous woi'ds, may Ik* 
j’eceiv<*(i in (‘videncf* to })rov(^ maliccc.— -.1 Ackson v. 
Adaais (1835), 1 Jlodg. 78; 2 Se(dl , 599; 1 
li. .1. {\ P. 191 ; siihsegueril proceedings, 2 Bing. 
N. G. 102. 

Annointion .—Mentd. Ileniiiig r. I’owcr (1842), 10 AI. & W- 

5(34. 

3056. Writ of execution — When evidence of 
judgment — indictment for murder of officers 
executing process.] — If a capias, fi. fa, or otli(*r 
writ of like kind issue to the slierii'f A la* or 
any of his officers he killed in excicuting it, it is 
.suttieiemt on an indictment for murder to produce 
the writ ifc warrant without showing the judgment 
or deertHc.- B. v, BooEits (1735), Post. 311. 
Annotaiion Refd. 11. r. Davk*8 (1861), 8 Cox, C. C. 486. 

3057. — .] — In ejectm(*nt by the vendee 

of a term sold under a Ji. fa. against chdt. in 
execution, it is sufficient U) produce thti ft. fa. 
without proving a ccq^y of the judgment. ~D(JE d. 
Batten v. Mpri.ess (1817), d M. <te 8. 110 ; 105 
E. R. 1184. 

Annoiniioufi : — Mentd. Doe d. AforriH r. Williams (1826), 

6 B. tSc C. 41 ; Alagdaleu Hospital t?. Knotts (1878), 8 C3i. D. 

709. 


3058. .] — A lessor in ejectment, who 

claims title as a purchaser from the sheriff, wdio 
sells by virtue of a fi. fa., at the suit of such 
lessor, must prove the judgment as well as the 
writ. — D oe d. Blano v. Smith (1817), 2 Stark. 
199 ; Holt, N. V. 589. 

3059. .]— In an action against a land- 

lord, for an excessive distrt'ss, it appearcMi that 
two several distresses for rent. A an inD*rveniug 
execution for a debt, w'cro l(‘vi(*d ; a sale w^as 
aftm-wards effected, when deft., having retained 
what w'as due for rent, paid tlu^ remaindter to the 
execution creditor: — Held: the production of 
the writ Sc w^arrant, without proof of the judgment, 

was sufficient. Taylor v. IIaurlson (1832). 

1 L. .1. K. B. 155. 

3060. .] — An nssigmmmt of goods in 

fraud of creditors is valid as betwe(*u paities to 
th(^ deed, as between eith(‘r part y cV:, a straiig(*r. 
A sh(*riff‘ claiming to seize the goods on la'half of 
a judgment creditor is a strang(*r within t his rule, 
if ho does not jirove the l(*gal authority under wfiueli 
he seizi'd on behalf of sucli crc'ditor. lA^r this 
purimse it is suffieient, in ti‘(*s])ass for tla* s(‘izure. 
if he prove the wu'it ; A then* is sonu^ evid(mce of 
the wait, if pltf. puts in tla* slu'iilT’s warrant to his 
officer, &, that r(‘(‘ites a wait at the suit of the 
judgm(‘nt creditor. — Ressev r. Windham (1811), 
d Q. B. l(>d ; 1 1 E. .1. B. 7 ; 8 .1 ur. 821 ; 1 15 
E. R. (D. 

AmioiaWm.8 : — N.F. While v. Morris (1852), 1 I ( B. 1915. 

Refd. Haylook v. sparko (1X53), 1 10. X’ It. 171. Mentd. 

PhUlpottH V. Pldllpotts (1850), 10 (‘. It. 85; Bowes e. 

Foster (1858), 27 J.. ,1. Kx. 262. 

3061. — .] In t i’(*spass against an (‘.xecu- 

tion creditor & a bailiff of a count y ct ., for st*iziug 
goods, pltf. put in the wairant of (‘xecution, wath 
the indors(‘m(*nt thereon by tin* offlct^r that la*, 
had tak(‘n the goods under it: Held: the 
bailiff, as wt'll as the execution creditor, wais 
bound to ])roV(? tla* judgment ; Sc tla^ w\*vri*ant, 
n'citing lh(^ judgm(*nt, tiiough put- in hy pltf.. 
wais no evidt'ncc! of such judgnu'nt-. -Wiiri’E v. 
Mdrri.s (1852), n G. B. Iff 15; 21 E. .1. V. \\ 
185 ; 18 J.. T. O. S. 2.5ff ; Iff .lur. .500 ; 138 E. R. 
778. 

; Refd. Ilayloek v. 8pnrk(i (185.'{), 1 10. B. 

171. Mentd. Bowes E Foster (1858), 2 H. N. 7 79; 

Bmlliiif r. Harley (1858), 3 II. ife N. 271 ; McMahon r. 

laoinard (185X), 6 Ji, ('as. 970 ; Barker r. I'urloiik, 

11891 1 2 (’h. 172. 

3062. Evidence of proveable debt.] — Tlu^ 

ft. wall not ord(‘r the* cornrs. to (‘liter a proof for 
a parti(*ular sum, a(lmi(.t.(*d hy bkjit., wdio was a 
trustiH! Sc (*xor., t-o h(‘ due from him to his t(*stator’s 
(*staE*, in his answ(*r to a hill liled hy a I^*gat(“(^ 
against him ])rior t-o his hkpey.. although the 
original wait of e\(*ciifion issuing out of th(^ 

of Ghanc(‘ry was produced, commanding (hit. Ej 
pay those ])articular sums into (*t. wathin one 
week ; hut will only mak(^ th(* eonirnon ordc^r for 
petitioner to make, such proof as h(* may be 
adviH(*d, the writ of ex(K‘ution not b(‘ing satis- 
facd/ory evidence: of t-h(^ (‘xisEaice (jf svnii a prov(*- 
able debt, it Ix'ing in its natun* moix^ an order 
pendente lite.-Jle Standley, Kx />. liAWDEN 
(1841), I Alont. D. Sc D(* (i. 583 ; Iff E. .1. Bcv. 
37 ; 5 .lur. 295, Ct. of R. 

AnruitiUion : — Mentd. Ur Frmwlek, Kr. p. Brown (1849), 

13 L. T. (). 8. 468. 


— Admiasible to prove litlr .] — In 
making title to land under a BhcrilT’s 
»let*d, the oriidnal execution under 
which the lami was s<dd, when not 
ix'turned ik, tiled in ct., is adniissihle 
In evidence.— Li.ston’ v. ^VILHOX 
V1841), 1 Kerr, 223.— CAN. 


k. To connect defendant xrilh 
writ .] — To conn(*(:*t a deft., sued for 
ninlkdouH arrest, with the wait, the 
writ, itself should he produced, or, 
to let in secondary evidence, its loss 
must he shown or notice to produc'o 
it, unless deft, has adoptxKl the arrest, 


as ])y tiling atlidavltK in justitleutlon. — 
'I'UOK.N'K V. Ai.\MO.N (1850), 8 U. U. 

2.36." CAN. 

1. To prove /o«n.l - IDjck r. 
Dkuw'knt Kcjlmnu Minis (^o., Lti». 
(190.5). 7 F. (Et. of .SesH,) 837 ; 42 

Sc. L. U. 794 ; 13 S, L. T. 364.— SCOT. 
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Evidence. 


Sect. 11. — Judicial proceedings: Sub-seal. 10. Sect. 

1 2 : Su b-se cts. 1 .] 

Si7n-sECT. 10 . — Otiieh Cases 

3063. Answer to Interrogatories — How proved 

— Examined copy.]"- In an action by the ad- 
Tninislratrix of a wibj it af)i)f*ared that deft, 
had writti^n letters to the wife promising to 
hold at her disposal a sum of money which lie 
hud received from a third person. The husband 
did not int-erfere either to allow her to have the 
(‘ontrol f)f the money or to preveni- her from dealing 
with it. He survived her, & then died. To 
prove* the amount pltf. olTered in ovddenco an 
(‘xarnined copy of deft.’s answers to inti'rrogatories 
in a ]U(‘vious action in which pltf. liad sued the 
?’epr(*sentativo of the husband, but which was 
discontinued : -7/c/d ; (1) the answers were ad- 

missibh; without pi'oof of the interrogatories ; 
(2) an (‘xamined copy of the answ'ors was admis- 
sible* without proof fd deft.’s handwriting to the 
original answers. -- Fi.eet v. Pereins (1868), 
H. K. 8 Q. P. 88(1 ; 9 H. & H. 675 ; 87 I.. J. Q. B. 
288 ; 19 Ij. T. 117 ; nffd. on other grounds (1869), 
J.. R. 1 Q. B. 509, Kx. Ch. 

Jnnotniion» : -As in (1) Refd. Brltitth ThonjHon-HouBton Co. 

V. BiIUhIi Tnsulatccl & Hclnby Cables, ll«24] 2 Ch. 1(50. 

Cmcrally, Mentd. bloyd v. PukIio (1H72), H Ch. App. 

HH ; JoncH v. CuthbertHon (187:i), L. 11. H Q. 11. .'iOl ; 

HrltlMh MiitoBCope & Biograph Co. r. Homer, [1901] 

1 Ch. fl71. 

3064. Admissibility— In subsequent pro- 
ceedings.]— Nriutincale V. Dodd (1729), I 
Barn. K. B. 257 ; Mos. 228 ; 91 K. R. 176, D. 0. 

3065. In same proceedings — Answers 

of opposite party.] — Pltf. may use as his evidtmee, 
answers given to interrogatories exliibited by 
deft, in tlie cau.s(i ; but if he does so, cjinnot 
object that some of th(‘m are not evidence, on 
aiu'ount of their a])i)earing to stato th(^ cont<*nt8 
of writt(ui papers.- M’Intyre v. Lay.vrd (1825), 

1 P. ^ P. 606 ; Ry. ik M. 208, N. P. 

3066. Without proof of interroga- 

tories.] — Fleet r. Perrins, No. 8068, aide. 

3067. Minutes taken before under-sheriff — In- 
quisition for damages — Admissibility — Application 
to set aside inquisition.] — The ct. will not allow 
minutes taken before the under-sherilT, on a writ 
of inquiry for an as.sault, to be admitted on 
application to sot aside tlu* inquisition for t^xces- 


sivo damages, Sc an application for such a purpose 
cannot be supported on affidavits by defts., 
parties tbemsfdves. — IjATIIBXJRY v. Brown (1825), 
10 Moore, 0. P. 106 ; 8 L. .T. O. 8. P. 1*. 81. 

3068. Fiat superseded — Admissibility —Must first 
be enrolled.) — A fiat that has been superseded will 
b(! dircct(‘d to be enrolled to enable a party to use 
it as evidence in a ct. of law. -Re May, Ex p. May 
(1839), 9 L. J. Bey. 3 ; 3 Jur. 1035, Pt. of R. 

3069. Attorney's retainer — In bankruptcy pro- 
ceedings — How proved — Copy.] — In an action by 
an attorney for bis fees for passing deft, through 
the Insolvent Ct., the retainer was proved by a 
copy bearing the seal of the Insolvent Ct., Sc given 
by the officer of the ct. under Judgments Act, 
1838 (c. 110), s. 105 : — Held: the retainer wliicli 
was filed in the ct. was such a “ proceeding ” as 
was contemplated by that sect., therefore the 
copy was properly admitted in evidence. — 
Bowen v. Hodges (1816), 7 L. T. O. 8. 91. 

3070. Notices — To execution creditor — Admissi- 
bility— In interpleader proceedings.] — Notices in a 
suit in which execution has been levied, sent by 
pltf. Sc his solr. to the execution creditor, claiming 
the goods seized under the fi. fa. Sc to try the 
validity of which an inkn’pleader issue has been 
dir‘ect(‘d, are admissible in such issue. — Benneti’ 
V. Hartihll (1817), 8 L. T. O. 8. 151. 

3071. Summons at chambers — Admissible.] — 

Taylor v. Parroto (1817), 8 D. T. O. 8. 479. 


Sect. 12 .— PUBUC DOCUMENTS. 

8 DB-sEf^T. 1 . -What are IhjBLic Documents. 

3072. General rule.] -(1) The report of a com- 
mittee api)oint(*d by a })ublic de])artment in a 
foreign stat<*, tbougli addressed to that depart- 
m«*nt Sc acted on by tlu*, Povt., is not necessarily 
admissible in the ets. here, as evidence of all the 
facts stattid therein. 

(2) An entry in the books of a manor is public 
in the sense tluit it concerns all tlie i)eople inter- 
ested in t h(* manor ; A an entry probably in a 
eorpn. book f*oneerning a oorporat/C matter, or 
something in which all the eorpn, is concerned, 
would be “ public ” within that sense. But it 
must be a public document. Sc it must be made 


PART IV. SECT. 11, SUB-SECT. 16. 

m. Charge sheet signed hy defru- 
dani -In net ion for false iinjirison- 
ynrnt .] — In an artJon for fal.no linprison- 
uxm\t : ~ Held : the fad. tliat tlofl . 
Higne<l the dnirgo Hhoet a.s prosecutor 
was not a circumstance in tlie case 
which tlie Jury were cuMtled to con- 
Hilor, & (lie charge slieet was wrongly 
iwlmittcd lu evidence." Lt.oyu r 
Omhohnf. (1H99). 20 N. W. L. B. 
127 ; Jf) N. 8. W. W. N. :109. AUS, 

n. Judge's sunnnons Admissi- 
bility of ropy.] — Au order may he made 
on a v eritieil copy of a Judge’s Huinnu»uH, 
where the original (s served hy mistake. 
— Tm* V. Wam.acic (iSIhJ), ;$ Ont. 
Dig. r>4fi:h -CAN. 

o. (\msent rule Admissibility.] 
— Rules from the othee of the clerk 
of the uf^l<^e of the pleas shoidd he 
signed hy tlie oftiee.r himself, & ni>t liy 
Ids clerk ; though a consent rule in the 
handwriting of such clerk is Admissible 
in evidence hefore a sherilT’s jury on a 
writ of inquiry. -Jakvih r. EnoKT’r 
(1848), 1 AH. 204.— CAN. 

p. Minute of adjudityLitUm.] — An 
interpleader summons wiis produecnl, 
with a minute indorsed l>y tne Judge, 
I’d judging that the gootls were the 
property of the execution creditor : — 
Held : the ndnutt> of adjudication & 
order were coiH'lasivo, -Oupiiaxt r. 


Lkslik (1805), 21 II. O. R. 398.— CAN. 

q. i:eeogni.sanee. for prosreniion of 
election jxetition.] — A recognisanoe 
loitered Into for (lie prosecution of an 
('lection pi'titiou lief ore the House of 
Asscmhly, under R. S. c. 98, & eertitied 
to tlio Supreme C’t. hy the Speaker as 
forfeited, is not a record ; In sH. fa. 
on such a reeognisaneo with an av(*r- 
ment prout paU t per revordum, to wldch 
deft, pleaded nul tie! record the pro- 
duct ion of the recognisance so certilied 
from the Hies of tlu* ct. does not prove 
the Issue.— R. v, Sfakrovv (1808), 1 
Han. 2:i7.— CAN. 

r. Certijicute of previous convic- 
tuin A dmis.'nbility — As evidence of 
identity.] -Qu. : whether a certifloato 
of a previous conviction is siifflciont 
priuul facie cvldeneo of the identity 
of acensed with the person of the saiuo 
name so previously convicted. —R. r. 
ElXiAH (1888), 1.5 O. R. 142. -CAN. 

1 . Deed of referee in equity — 
A dm issihil ity.] - 1 a »o ie r . Mo ntoo m kk v 
(190(5). 2(i C, L. T. 405 ; 3 N. B. Eii. 
Rep. 238.— CAN. 

t. Petition — AdmissilnlitgJ — A., 
the son of a deceased zamindar, sued B. 
& C,. his widow ife brother, for possession 
of tlio samintUiri, which was impartible. 
In order t*» prove that A. was illegiti- 
mate, C. tiled two petitions purporting 
to have hecin sigiunt ito sent to the 


collect or ef the district hy C. in 1871, 
referring to A.’s mother as a coucuhine. 
C. ^\us not examined as a witness : - 
Held : their centents were iiot evidence, 
but the petitions were themselves 
evidence to show that a complaint was 
made as mentioned therein.— P akvathi 
r. THiiaTMALAi (1887), 1. L. R. 10 Mad. 
33 4. - IND. 

a. cf* uTi7fc7i statement— Admis- 
sibility.] — Where pltf. some of dofts. 

were oo-owners of certain properties, 
tlie question at issue being whether 
there was a partition between them 
whether under that partition defts. 
euine to be in possession of a specltlc 
property in lieu of their shares in all 
the properties, a petition 8c a written 
sttitoinent Hied by defts. in certain 
previous suits admitttiig the partition 
Hi exclusive aequisition of the specltle 
property were put lu, hut objected to as 
iiiadinissible in evidence '. — Held: the 
documents wei*e admissible agtvlust 
those defts. — G yannessa v. Mobara- 
KANNK'^A (1897), 1. Ij. K, 25 Gale. 
210; 2 C. \V. N. 91.— IND. 

PART IV. SECT. 12. SUB-SECT. 1. 

b. Medical history sheet.] — A 
medical history sheet, the result of an 
o.xamination of pltf. by a properly 
constituted medical board, was pro- 
perly admitted in evidence, it t'eiiig a 
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by a public officer. I understand a public doou* 
ment there to mean a docniment that is made 
for the purpose of the public making use of it, & 
being able to refer to it. It is meant to be where 
there is a judicial, or quasi- judicial, duty to 
iiKiuire, as might be said to bi' the case with the 
bishop acting under the writs issued by the 
Crown. That may bo said to bo tpiasi-judicial. 
He is acting for the public when that is done ; 
but I think the very object of it must be that it 
should bo made for the purpose of being kept 
public, so that the persons concerned in it may 
have access to it afterwards (Lord Hr..\civnuRN). 

(3) In many cases, entries in the parish register, 
of births, marriages, deaths, ifc other tmtritis 
of that kind, before there were any statut(‘s * 
relating to them, wi're admissiiile, they weri 

“ public ” then, betuiuse the common law of 
England making it an press duty to k(H>p the 
i"egisU>r, made it a public document in tViat sense 
kept by a public officer for tlie purpose of a 
register, & so made it admissible (Lord Bl.\ck- 
nURN). 

(4) Hupposing this inquiry liad been carried on 
under the authority of the English Crown, & the 
English (h*own had required of a- magistrate that 
some confidential riqiort should be made, I am 
not aware of any decision wiiich says that, in 
such a case as 1 have supposed, the document 
would be received (Lord iiLACKi5iTR.v). -Sturt.a 
V. Freccia (18S0), 5 App. Cas. (123 ; 50 L, ,1. Oh. 
80 ; 43 L. T, 203 ; U J. P. 812 ; 20 VV. Ji. 217, 
II. L. ; affg, S. 0. sub noui. Poli nti r. (Iray, 
Stijrla V, Freccia (1879), 12 Oh. 1). Ill, 0. A. 
AnnoUitinm :—As to (2) Apld. Evaus r, Merthyr Ty dill 

1). C., IISIIDJ I (.!h. 241. Gonsd. Mercer r. D«nuie, 

2 Ch. iiiCS. Refd. Jleyno v. EiHchel (11)1:0, 110 L. T. 
201 ; Hird v. Keep, I lOl.s) 2 K, 11. 002 ; Collis r. Aaiphlett, 
1101 8] 1 (Jh. 232 ; Finn n. Shelton Iron Stt^el Coal Co. 
(11)24), 131 L. T. 213. As io (3) Refd. HalnoH v. (luthrii^ 
(1884), 13 Q. 11. 1). 818 ; Re Turner, UIcMiister i’. HardiuH: 
(1885), 21) Ch. I). 1)85 ; Rr, 'Frufort, Trafford v. lilaiio 
(1887), 30 Cli. 1). 000. Gcncndlu, Refd. Amys v. barton 
(1911), fi B. W. ('. C. 117 ; Ra Djainbl (Sumatra) Rubber 
EKtates (1912), 107 L. T. 031; Ward v. Pitt,, Lloyd v. 
Powell Dultryn Steam Coal Co., [1913] 2 K. B. 130. 

3073. Vicar’s books — Both public & private.] — 

SemlAc : vicar’s books arc of both a public A 
private nature. —Firkins r. Lowe (1824), M‘Cle. 

73 ; IH Price, 193 ; 147 E. R. 992. 

Annntaiioiis : — 'Refd. Tomlinson v. liymer (1829), 2 Slrn. 
489 ; Nowt-on u. Berresford (1831), You. 377. Mentd. 
Hardman KllamcH (1835), 2 My. 6c K. 732 ; Rc Reuy 
(1847), 8 L. T. O. 8. 470. 

3074. Diploma of College of Surgeons.] — SciMc: 
a diploma of the College of Surgeons is not a 
jmblic. document. — R. v. JIodoson (1859), Dears. 


A B. 3 ; 25 L. .T. M. C. 78 ; 27 L. T. O. S. l i t ; 

20 J. P. 309 ; 2 Jur. N. S. 453 ; 4 W. K. 509 ; 

7 Cox, C. C. 122, C. 0. R, 

AnnotcUimi : — Mentd. R. v. Moah (1858), 7 Co.y, C. C. .503. 

3075. Bye-laws of railway company.] — Byj^laws 

duly made by a railway tx)., pui*suant to Railways 
iMauses Act, 1.S15 (c. 20), ss. JOS dl 1, A confirmi'd 
A allowed as by Jaw recpiinHl, are “ public clot'u- 
ments,” a certitied copy of which is admissible in 
evidence under Evidence Act, 1851 (c. 99), s. 14. 
— Mdtteram i\ Fastern Counties Ry. ('o. 
(18.59), 7 V. B. N. S. 58 ; 29 J.. .). M. C. 57 ; 1 

Ji. T. 101 ; 24 .1. P. 10; 0 .Jur. N. S. 5S:i ; S 

W. R.. 77 ; 1 11 E. It. 735. 

.•—-Mentd. Cox f. Hakes (1890), 1.5 App. Ca.M, 
50(1 ; Robinson v. (liugrory (1905), 92 L. 'V. 171. 

3076. Books of manor.] -Sru rla p. 1'^reccia, 
No. 3072, ante. 

— - — .] — See, further. Sub-sect. 3, post, 

3077. Corporation books.] — S tuui.a v. FitEtjt iA, 
No. 3072, a}\ie. 

.J — See, furi her, Sect. 13, sub-sect. 4, post. 


louT. 2 . — Byi^-laws. 

3078. How proved — Certified copy - Railway 
company.] — Motteram v. IOasticrn Counties 
Ry. Co., No. 3075, ante. 

3079. Printed copy — Sufficiency of -Local 

authority.] — Dhew v. Haim.ow (1875), 39 .1. J\ .)o. 
420. 

3080. .] — A copy of iite bye- 

laws of a county couikuI having u. <*oi)y of the 
corporate stuil of the council prinLul upon it is 
not sufficient (;vid(*nc(i of the bye-hiws, wiiich 
must fH‘. provtsi by production of tv c(jj)y seal(‘d 
with t/h(j corporate seal of the eouncdl. — Timothy 
V. Fjonn (1910), 102 li. T. 283; 71 ,1. P. 123 ; 
8 J.. U. R. 150, D. C. 

3081. Sealed copy.) — Upon a ])roce(Miing 

before a (d-. of summary juris(licth>n to recovau* a 
penalty for bnuudi of a bye-law made by tin*- 
<5oimcil of a municipal i>oroug)i undei’ Municipal 
Corporations vVet, 1882 (c. 50), s. 23, the- j)i‘o- 
duction of a writ ten copy of the hyo-law aiithetiti- 
(‘at<‘(l by th(5 ccjrporate setil is sufficient evidence 
until the contrary is j)rovx‘.d, not merely t-hat the 
bye-law has been duly made, but tilso tiuit all 
conditions pre,c,ed(uit to its be(U)ming a. valid 
operative by<i-law, sucli as the lixing of a copy of 
die bye-law for forty days on tin? town htdl liefore 
t can come into force, iiavi^ been comjilied witli. 


public (looumcnt . — (^askv r, Rknnkdv 
(1920), 52 D. L. R. 320. CAN. 

c. /^uOlic bouks.l —Re Joomr.v LAt.r. 
(1880). 7 h. R. 350.— IND. 

d. Anumatri - i)alra.] — Kiilsn.VA 
Kihhoiu (.hiKowpUAM r. Kisneui Lal 
R ov (1887), L. R. 14 liid. App. 71 ; 
1. L. R. 14 Calc. 4 80. — IND. 

e. I7i.di(iti polit^e rep'jrls.] - R, v. 
AitCMUtiAM (1890), 1. Ij. R. 2U 

189. —IND. 

f. Musketru regiskr — Of volunteer 
eorpH.\ — The musketry rejNfisRjr of a 
volunteer corps, kei>t by virtue of 
statutory rojculations, is not a public 
document. — Nortukkv Moii.vteo 
RIPLKS r. O’CaLLAGHAX (1909), T. S. 
Ui. — S. AF. 

PART IV. SECT. 12, SUB-SECT. 2. 

3078 i. How proved-— Certified copy. J 
— BrSHEV a (illANTRAM MUNICIPAL 
Council (1854), 1 1 U. C. R. 156.— 

CAN 

3070 i. Printed copy Suffic iency 

— fxteal authority .] — Watkkfokd 


CoKPN.r. MukI'IIY, 11920] 2 1. R. 105. 


3081 i. — — Sruled Ci}py .] — Wlvere 
t lie seal of the corpri. was not mentioned 
in the clerk’s certiheate, hut was on 
the same jmgv with the certificate, 
just above It, 6c ojiposite to the signa- 
tures of the reeve Ac clerk :—HelU : 
the bye-law was sulllciently proved. — 
Baker v. Pauis MuMeii'AL Council 
(1853), 10 U. C. R. 021.— CAN. 

3081 ii. .] - The copy of a 

bye-law IlJed under the seal of the 
municipality 6c sworn to have i>eeu 
received from the clerk, 6c opposite the 
seal was the sltf nature, “ Ai. E., Clit y 
<derk,” with the wonls “ a true iropy,*’ 
above Held : sutlleiently veriiled. - 
Kinohouv & Kingston Coupn. ( 1806 ), 
26 IJ.O. R. 1:R).— CAN. 

3081 iii. .] -Where the copy 

of a bye-law deposited for roidstratiou 
has impressed upon it the seal of the 
municipality, that Is sufJlclent. — 
Fernie City v. Crow’s Nkht, Etu. (k>. 
(1907), 13 B. C. R. 12. CAN. 


3081 iv. - - .1 ’Pile production 

of a souliMi c.oitv of n hyc-luw whlcii 
(umtaiuH a provision that the by(!-la\v 
sluill e(»iiie Into force on a certain day, 
is nicclvable as evl<h*n(!e of tlie time 
llxcd for the eomlnfcf into force of the 
byc-Iaw. — JjAnk r. inn i.K (JH|)2), II 
N. Z. J.. it. 385. N.Z. 

g. — Heidenrc of rancrllution.] 
- Hefts, were sued on a hye-hiw. 
Defts.’ book of hye-laws was produced, 
in which the bye-law was written out, 
but not sealed, cN in tlm margin was 
written “ ex purged, ” si^rued wit h the 
I>rcsident’s Initials: Held: such 

proof, even without the entry in th(5 
margin, would have been InHuillclent 
U) show a byii-law, -Mc'Doxigll v. 
Ontario, .‘^imuok 6c Huron Rv. 
Union Co. (1 854), 1 1 U. C. R. 267. 
CAN. 

affiduvit.] —Held : a 

bye-law was sutlhiicritly authenticated 
for the i>uri>ose of a motion against it 
by an attldavit of relator that the copy 
produced was received from the clerk 
of the eouneil. Iiihiikh v. Vaughan 
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Sect. 12. — Pvhlic documents: Sub-sects. 2, 3, 4, 5, 
0, 7 8 .] 

— Robinson v. Gregory, [1005] 1 K. B. 531; 
74 L. J. K. B. 307 ; 02 L. T. 171 ; 00 J. T. 101 ; 
3 L. O. K. 308 ; 20 Oox, G. G. 7HI, 1). G. 

3082. .] —Timothy r. J^'enn, No. 3080, 

ante, 

3083. Evidence ol validity of bye-law — Fulfil- 
ment of conditions precedent to validity.] — Robin- 
son V. Gregory, No. 3081, (uiia. 


Sub-sect. 3. (N)grt Rolls ano Manoriai. 
Docrjments. 

3084-. Admissibility — Of copy.]-- A ropy of <hr 
of a will is not cvidrnrr. A ropy of a 
rhiirrh rcLHsG'r is, so is ;i caijiy of rt. rolls. 
IGKE V. GoiJiiiai ( 1701 ), 1 1 /( 1 . Rayiu. 741 ; 01 

K. H. 1308. 

3085. As evidence of quit rents.] -Qu. : 

wh(‘th(‘i‘ a hook of loi*<l of a irianoi* is (‘vi<i(‘n(;r of 
(init rents. —Anon ( 1710 ), Bunb. 10 ; 145 K. R. 
500. 

j^in.noldUoris : — Reid. (1. liruno r. PawUtiffs (1800), 

7 Easj . “J7U ; Slierf. c. J.ec (18‘J1), 2 .rue. A: W. 4G1. 

3086. As evidence of acts of ownership — 

Entries of presentments.] -Irwin (N'iscount) r. 
SrMf‘HON, No. 2071. nnle. 

3087. - - Licences of court rolls.] — 1\) 

prove a pi'i'seriptive ri^ht of fishery as appiirt-caiant 
to man(»i’ old licences of t he ct. rolls granted by 
tb(‘ lords of t he nmnor in considerations of certain 
rents to tish in tlu; torus iu (fuo art? ev’idence, with- 
out proof of t h(‘ vruin being paid if it apptNirs 
that such rents liave betai |»aid in niodt^rn tiin(‘s 
or that the loi*ds of tlie ituinoF’ havt? (?xt‘iTised 
other arts of <»vvnersliip over t he lisht'rv. -ItoGERs 
r. Allen (1808), l Gain)). 300. 

; Consd. MaU’oruHdn r. O’Dea (ISG.'I), 10 
H. L. ( 'hs. ; Bi'lslow V. t-'ormioaii (IH7S), A|»p- 

(Ml. Refd. Bluady-JcrikiiiM c. Danmvea (ISOO), 81 L. T. 
200. Mentd. V. Bavicy (182(5). (> B. &; i\ 1(5; 

BuHSClt V. Mitchell (ISOl), 2 B. iN Ad. 00. 

3088. — • Demise by copy of court roll.] — 

A dtonise by (?o))y of rt. roll is an a,ss(‘rtion of 
right, of owntTship ; (‘njoyineiit. unthu’ it is (‘videnct? 
of ownership (Lord IIersciiei.l). .\.-G. r. Kmeu- 
SON, 11801] A. C. 010; (51 L. .1. (I B. 70; 05 

L. T. 50 1 ; 7 T. L. JG 522 ; 55 .1. B. Jo. 700, 
JI. L. 

.’ -Mentd. Holywell Union AHsint. Coni. & 
North(»i> Jlalkyn Dlstriet Alimas Dnilnafjre (’o., Iloly- 
w(‘ll Unloa AsMint. Ac Balkyn r. Hiilkyn Dlstriet 

Mines Dralnatro Co. (ISOl), 71 L. T. SIS; ilindson r. 
Aslihy, |1M!)(51 2 <0i. I : Ecroyd r. Coulthanl, 11S!‘7| 
2 (.'h. ; ('ast.ner Kellner Alkali Co. r. CoiumiMviai 

J)ev<dorintMi( (’ort)ii. (181)1)), (58 L. J. (’li. 402 ; Hanbury 
V. .lerkins. lllioij 2 Cl). 401 ; Beaufort r. Alnl (11)04), 
20 T. L. It. (502 : Uoster v. Warblinprton U. D. <’. (ll)0;‘»), 
(51) .1. P. 42 ; UllT’-hardinice v. Purcell, 111)08] 2 Ch. 131). 

3089. To prove admittance—Court roil In 

irregular form —Handwriting of entry proved,] — 

Municipal C ouNi’iL (IMef)), lo U. ('. li. 

4U2.— CAN. 

k.““ — - Varianrr in x^crijiration of 
copy.] — Tho et. will disebargre a rule 
moved on a ropy of the bye law 
verilied In n manner dltYorent from that 
pointed out by the statute, miless the 
roasouH for such varlanee are satiS' 
factorlly explained. -- Bucuiaut e. 

Brant & Caruick MuMriPALmK.s 
(18d{5), G C. P. 130. — can. 

]. .} - On applleatlon for 

a fn/ttuiamUsH two e(»ptes of bye-laws 
put In not being: proved could not bo 
read, hut the same bye-laws wore sot 
out at length in ntlldavits tiled, 
deponent swearing that a hye-law was 
passed by the town council “ In words 
following ” : If (hi : sutheient for the 


In order to prove an admittance made in 1810, a 
book was produced by H. the present steward ot 
th(i manor, as containing the ct. rolls. In this 
book was an entry, though not in form a ct. roll, 
of th<* admittance of 1810, in the handwriting of 
the clerk of W., the then steward. The origiiml 
draft of the sam(3 entry in W.’s handwriting had 
been found & compared by If. with the entry in 
th<‘ book, ifc (corresponded, but the draft was not 
produced: — Held: the entry in the book was 
g(jod evidence of the admittance, <te it was not 
necessary to produce the original draft. — Doe d. 
Gutteridge r. SowKRBY (18(50), 7 (k B. N. S. 
509 ; 29 L. J. G. B. 291 ; 2 L. T. 150 ; 0 Jur. N. S. 
870 ; 8 W. R. 393 ; 141 E. R. 950. 

3090. As evidence of custom.] — The 

customs of this manor are to be sought in the 
first place in tlie ct. rolls (North, J.). — John.stone 
V. Srenger (Earl) (1885), 30 Gh. D. 581 ; 53 
L. T. 502 ; 34 VV. R. 10. 

3091 . To kill rabbits.] — Gdote v. 

Ford (1900), 83 J.. T. 482 ; 17 T. L. R. 58. 

See, further, Gommons, Vol. XI., pp. 30, 44, Nos. 
498-500, 020 ; Gopyholds, Vol. XIII., pp. 11, 12, 
28, 29, 30, 31, 39-11, 71, 79, 88, 98, 109, 111, 
112, 128, 133, 139, 147, 119, Nos. 13, 21-33, 
2 4 4-251, 2 7 0 2 7 3 , 2 79, 148-4(50 , 4 70 -181, 807, 
1003 1005, 1095 1098, 121(5, 1393, Mil, 1120, 
1.590, 1(551 1(559, 17 5 5 1 7 59, 1888, 19 1 9. 


UB-SE(’T. 1. t'ollElGN AND (k)LDNI.\L .. 

AND Judicial Documents. 
See Bart XL, S(M‘t. 8, post. 


Sub-sect. 5. — Herald Office Books. 

3092. Admissibility — County visitation record.] 

— Matthews r. Bout (1088), Gornb. 03 ; 90 E. R. 
315. 

An n >/(ifion .■—Refd. Sturla r. Froccia (1880), 29 W. 11. 
217. 

3093. — — — — .] — Shrewsbury Beeragi-: 

No, 2900, u/ttc. 

3094*. Not kept in course of official duty.] — ■ 

Shrewsbury Beerage, No. 2900, c/?de. 

3095. For what purpose evidence- Pedigree.] — 

lviN(5 V. Foster. (1082), T. .lo. 221; 84 E. R. 
1228. 

3096. .] — IhTTON r. WAi/rEU, No. 

3023. ante. 

3097. — — .] — Norris r. Neve (1731), 

2 Harn. K. B. 20 ; 94 E. R. 331. 

3098. — — Possessions of a monastery.] -A 
book found in the Heralds’ Office, purporting to 
bo an account of the possession of a monastery, is 

n. Eniries in Close. Jiolls.] — ■ 

Two ontrios were otferotl in evidence 
from the (dose Rolls of 2 is: 8 Hen. .'5 : — 
Held : not admiHslhle, being mere 

claims to the possession of lands. — 
Dkvonshirk (Dukk) V. Nf.ill (1877), 
2 L. R, Ir. i:52.— IR. 

o. Court of Conscience — Evidence 
of jurisdiclhm.] — When it appeared 
that a Ct. of C’onsclenc^ had been held 
before the mayors of L. for upwards 
of thirty years, on Thursdays, it that 
entries were made of the causes hoard, 

the adjudications made on those 
days, in a ct.-hook : — Held: the 
entries made In the ot. -books of the 
causes heard on Thursdays were 
admirtsiblo in evidence. — H ogan r. 
Mahon (1827). 1 Hud. & B. 281.— IR. 


pui'Iioses of the application. — Tie Sanh- 
wRui School Tiiustef:s it; Sandwich 
COUPN. (1864), 29 U. C. R. 639.— CAN. 

m. Jmiicial notice.] — • The 

et. does not take judicial notieo of 
hye-laws. — ^R. r. Watt, Ex p. Welsh, 
3 J. R. N, S. 29,— N.Z. 


PART IV. SECT. 12, SUB-SECT. 3. 

30841. Admisaibilitj/ — Of copy.] — 
Bell i\ Bal.mku (1842), 2 Log. Hop. 
310 ; Ir. Cir. Rep. 583.— IR. 

3084 ii. .1 — A copy of the 

patent of a manor ct. wliieh has boon 
acted on for upwards of thirty years 
need not bo proved to be a correct 
copy. — .\Nox. (1843), Ir. <5r. Rep. 
825. -IR. 
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not admissible evidence of that fact. — L ygon v . 
Strutt (1795), 2 Anst. (501 ; 145 E. B. 979. 
Annotaiwn Refd. Meath (Bp.) v. Winchester (183G), 3 
_ N. C. 183. 

8099. Of facts stated therein — Book of 

funeral certificates.] — (1) Tho statements of 
chroniclers or contemporary historians are not 
admissible as evidence of the creation of a peerage. 

(2) A funeral certificate from a manuscript 
book, entitled, “ I^\ineral (Artificates of the 
Nobility,” produced from the Heralds’ College, 
is admissible evidence of the state of the deceased’s 
family, &; of other statements contained in it. — - 
Vaux Peeraue (1837), 5 Cl. & Fin. 520 ; 7 E. It. 
505. 

Annotations : — As to (2) Refd. Sturla r. Froeeia (1880), .'>0 
L. J. Ch. 86. Generally, Mentd. Bravo IVcrag’o Caao 
(1839), 6 Cl. & Fin. 737 ; HasUiii^s Peerage t'ose (1841), 
8 Cl. & Fin. 141 ; Ht. John I’eeragc Claim, 11915] A. C. 
282 ; Beauchamp Barony (1924), 40 T. B. It. 8C2. 

3100. Marriage.] — B eiikeley PEicitAoE 

Case {circa 1811), Hubback’s Evidence on 
Succession, 551. 

Annotation : — Refd. Shrewsbury I’eeruge Ca.se (1858), 7 

H. L. Cas. 1. 


(J. J UDICIAJ. IhtUCEEDlNOS. 

See Sect. 11, ante. 


Sub-sect. 7.— Liguthouse Books. 

3101. Admissibility in Admiralty Court— When 
produced from Trinity House.] Tlio Ot. of Admlty. 
will admit in evidence a lightship log, on pro- 
duction by the oHicer of the Trinity House in 
wJiose custody sucii logs arc^ k(-*pt, witJiout I’e- 
quiring the evidence of tlie i)erson who made the 
entries. — T he Mauia Das Dohes (lsd3), Brown. 
& Jmsh. 27 ; 32 J.. .1. 1*. M. A. A. Ih3 ; 7 L. T. 
838; 11 W. B. 500; 1 Mar. D. C. 300; 107 
E. B. 282. 

3102. Lighthouse under Tyne commis- 

sioners.] — The \'i.\'rKA (1881), cited Pritchard’s 
Admiralty Dig. 454. 

3103. Of examined copy.] —The Maim a Das 

J4UUES (1803), Brown. ^ Lush. 27 ; 32 L, .1. J\ M. 
& A. 103 ; 7 L. T. 838 ; 11 W. B. 500 ; 1 Mar. 
L. C. 300 ; 107 E. K. 282. 

3104 .. .] — The Viatka (1881), cited 

Pritchard’s Admiralty Dig. 454. 


SuB-.sECT. 8 . — Log -BUCKS, p:tc. 

Sec, (jcnerally, Bairi’iNG. 

3105. Admissibility of log-books —Principles of.] 

— We should not have granted the rule nim if a 
ca-se had not been cited to show that a log-book is 
evidence. But in ])' Israeli v. Jowelt, the log- 
book was brought from the Admlty. ^ was a 
public document (Park, .1.). — Bundle v. Beau- 
mont (1828), 4 Bing. 537 ; 1 Moo. ^ P. 390 ; 
0 L. .1. O. 8. C. P. 91 ; 130 E. B. 875. 

3106. .] — A log-book kept for a 

l)ai*ticular vessed is not evidence of the facts 
entered therein, when olTered on behalf of tJjat 
vessel ; but the paidy who made the particular 
entries in tlie log-book, which are relied on, when 
he is, or is made a competent witness, may look 
at those entries then speak to the truth of the 


pai-ticular statement there embodied ; the facts 
80 embodied become evidenc'c to statements 
I sworn to by a particular witnt^ss, & not as being 
• .statements contained in a particular book ; if the 
log-book wore proved as a mert‘ (‘xhibit, <S: it was 
sought to read extracts from it, as the sole proof 
of certain facts, I should reject it ; but it only 
comes in aid of tlui memory of a i)eison wlio is 
deposing, as he is entitled to do, to certain fac ts, 
& who refers to certain (‘iitries in a. (locunic*nt to 
assist his recollection in the* detail of those facts, 
which he may do, inasmuch as he himself at the 
time of the occurrence made those entries in that 
document (Du. LibsiirNTJTON ). — The Souiedade 
Feijz (1843), as reportcTl in 7 Jur. 950 ; j>revious 
proceeduKjs (1812), 1 Wm. Bob. 303. 

3107. .]—lt is desirable tlia.t it sliould 

be borne in mind tliat the log of the 8., per se, is 
not evithuict^ of any fact for the ^S. The log is a 
stafeiiuuit made' by the' mastc'r of the S. at a time 
Ix'ing contc'Tiqcoraneoiis with tlu^ event, ^ there- 
fori' more likc'ly to he correct, isi it is used for the 
})urpose only of correcting .a statc'inent made'- at 
a siibseciuent time {per (huu). — T jik Sincjauoue 
k. The Hebe (1800), \u B. I P. L. 378; 4 Moo. 
P. (1. N. 8. 271 ; Holt, Adm. 121 ; 10 E. B. 
319, (J. 

3108. To prove time of sailing.] — To proven 

the time of tlu' sailing of a ship imder convoy the' 
log-book of tlie; man-of-war wiiiedi convoyc'd tlie 
tlee.;t is evieh'ne'c'. DTsIvAELI v. .Iowett (1795), 
1 Esp. 427, N. P. 

Aiinotation : -'D\!aiA.. Huiidle; Beaimiont (1828), 4 BiiiK- 
I 537. 

3109. To prove presence of an olllcer— At 

particular place.] — The log k mnsL'i-hooks of a 
ship, returned e'Ve'ry qiiaite*]' to the; Admlty., 
mentioned the; name; of an oOice'r as with the; 
ship at a e‘e*i*tain ]>lae;e‘ for a given iiei’iod of time' : 
— Held : this was not sulUeient e‘vide*nc(‘ o( his 
iiaving actually he*en tlu're for the time s])e*eilli;d. 

-IIeatik'ute’s Djvoiu'e Bill (1851), 1 Mae-ep 
277, H. J.. 

3110. — — To prove desertion -When entry Is 
unsigned.] — To hiing a e*as(‘ within 5 k (i Will. 1, 
c. 19, ss. 7, 9, tlx'ie; must he* an enitry in tin; log- 
liook in conformity with the; jirovisions of those 
H<;< tions. 4'jiE I’wo Sjs'j’i-d!s (1SL5), 2 Wm. Be>h. 
125; 2 Note's of Cases, 120; lU L. T, 913; 7 
Jur. 801 ; 100 E. R. 702. 

Annotation : — Mentd. Jloi^laick (1871), 31 L. 'J'. 271. 

3111. To prove unseaworthiness - Action 

against underwriters.] - I n an ac tion against the; 
urideiAvritea-K hy the; owne*r of a ship to le'cover 
freight, the elef<;nce' being tJial tlie; ship was un- 
seawejrthy, le-tte'rs from the; e:a])tain to pltf. are; 
not admissible against jilt f., wit hout proof of liis 
aeM|uiescene:e in tlie ceiri'eed ness of t he stat c'm(;fits 
(contained therein. Nen* are* e-ntrics in the lejg- 
book admissible; for tin; sann; purf>os«‘, nor j)ro- 
te.'sts made by tin; e;aptairi as to the; stab; of tin; 
ship, unless it earn he; shejwn that ])Uf. has pre;- 
viously used these; documents uj)on wliich to 
found a claim in re;s])e*ct of the; ship. PaiuM'JM’ r. 
Hayden (I8ir>), 7 Ji. T. O. 8. 452, N. JL 

3112. Against the master -To prove know- 

ledge — Of existence of blockade.] — 3’he Union 
( 1855), 2 Ecc. k A el. 191 ; S])inks, 191 ; 3 Ij. T. 
514 ; 191 E. R. 395. 

Annotation ; -Mentd. Tlio Franciska (18.55), SpinkH, 111, 

3113. To prove port of destination.] — 

The i)lace of capture; was in the e;ourHe tcj R. as 


PART IV. SECT. 12, SUB-SECT. 8. 

3105 i. Admissibility of log books — 
Principles of .] — Wight r. Liddkl 
I, 5 Murr. 35. — SCOT. 


p — — 'po prove position of ship 
—Action against underwriters .] — 
TAYI.OR r. Mohan (1885), 11 8. C. H. 
347.— CAN. 


q. - 'J\} prnec sfatrotents of 

ship’s (tffirers. \ -Vint latf-book of u 
ve«Ht?l limy he nro<luc(;fl as a ducunwiit 
to prove the BtateinentB of the maeter 
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Sect, 12,— Public documeyita: Sub-sects, 8, 0 & 10, 
A. (g), {b) Ac) id),] 

well as to H. Comparison of the master’s evidence 
with the log proves the vessel to have la^en 
sailing for K. The master is discredited by his 
own log. — I’liK Steen Bille (1855), 2 Ecc. & Ad. 
150 ; Spinks, 101 ; 104 E. K. 804. 

3114. To prove position of ship — Superiority 

of oral evidence.] — Oral testimony as to the 
position of a ship at a given time, is better evidence 
than tiu; production of tlie log-book. — K. v, 
Aij.kn (1800), 10 Cox, C. C. 405. 

3116. To prove ship was in real danger — 

In action of salvage.] — IJefts. to an action of 
salvage by their defence admitted that all pltfs. 
had rendered salvage services <fe tiiat the allega- 
tions of the fact.': of such services set out in the | 
respective statements of claim were in substance 
collect, but they denied that the various interfi.T- 
ences sought to be drawn from those facts were 
accurate or well founded, that their vessel was 
ever in any real danger : //c/d ; pltfs. were 

entitled to put in the logs of deft, vessel with a 
vi(‘w to pj'oving that the shii) was in real danger, 
also a graphic reprt'sentation f)f the soundings 
based on sketches in the defts.’ log.— -T he Woon- 
AiuiA (1021), 88 T. L. K. 100; sub nom. The 
W ooDAiaiA V, Admiualty, 00 Hoi. Jo. 188. 

3116. Admissibility of ofllcial letter — From com- 
mander of man-of-war — To prove facts therein 
stated.] — The odicial l(;iier of the commander of a 
convoy, to the Adnilty., at the end of the voyage, 
seems good evidimce of tlie facts therein stated 
respecting the ships undtT convoy.— Watson v. 
Kino (1815), as rej)orted in 4 Camj). 272, N. I-*. 
AMwtaiimiH : — ^Reld. lUiiullo v. Hoauinuiit (1828), 1 Moo. & 

P. 8U(i. Mentd. UauHHtiH v. Morton (18110), .'i Man. & Ity. 

K, li. (H.'l ; Hoo (1. Knitflit. v. NoiKjan (1833), 5 H. & Ad. 

80: Oillelt V. Abbott (1838), 7 Ad. & El. 783; Smart 

V. SundaiH (1848), 6 O. H. 805 ; Carter r. White (1882), 

20 Ch. I). 225. 

3117. Admissibility of ship’s articles— To prove 
ports of call.] — Jt is not competent to pllf. to prove 
tlie deviation by the log-book or the emlorse- 
ments of tlie consuls on tlie ship’s articles at the 
various ports. — BoiMiE'rr v. .Johnson (1848), B* 
L. T. O. H. 4(15, N. r. 

Sec, jurtlicr, Admihalty, Vol. I., i)p, 198, 199. 


w^as accepted as evidence of the status of the 
person in question, following the principle laid 
down in Mighell v. Sultan of Johorc, No. 3122, 
post. — Statham V. Statham & Gaekwar of 
Baiioda, [1012] P. 92 ; 81 L. J. P. 33 ; 105 L. T. 
991 ; 28 T. L. B. 180 

3122. Colonial Ofhoe — To prove status of foreign 
sovereign^ — A certificate from the Foreign or 
Ooloni^ Office is conclusive as to the status of a 
foreign sovereign. — Mighell v. Johore (Sultan), 
[1894] 1 Q. B. 149 ; 03 L. J. Q. B. 593 ; 70 L. T. 
04 ; 68 J. P. 244 ; 10 T. L. B. 115 ; 9 B. 447, 0. A. 

Annotations : — Apld. Duff Devclopmonb Co. v. Kelantan 
Govemmont, (1924J A. C. 797. Refd. Foster v. Globe 
Venture Syndicate, [1900J 1 Cb. 811 ; Re Suarez, Suarez 
V. Suarez, [1918] 1 Ch. 176 ; Aksionairrioy© Obschestvo 
A. M. Luther v. Sagror, [1921] 3 K. H. 532. Mentd. Re 
lleimblic of Bolivia Exploration Syndicate, [1914] 1 Ch. 
139 ; The Gagara, [1919] P. 95 ; The Porto Alexandre, 
(1920] P. 30 ; Compania Mercantil Argentina v. United 
States Shipping Board (1924), 93 L. J. K. B. 816. 

3123. To prove date of declaration of war.] 

— The certificate of a Secretary of State as to the 
date when war broke out between this country & 
another is evidence of that fact. — Driefontein 
Consolidated Gold Mines, Ltd. v. Janson, 
[1901] 2 K. B. 419 ; 70 L. J. K. B. 881 ; 85 L. T. 
104 ; 40 W. B. 000 ; 17 T. L. B. 004 ; 6 Com. 
Cas. 198, 0. A. ; affd. sub nom. Janson v. Drie- 
fontkin Consolidated Gold Mines, Ltd., 
[1902] A. C. 484, 11. L. 

Annotations : — Mentd. Hobinson Geld Mining Co. v. Alliance 
Insce., [1901] 2 K. B. 919; Ainorduct Manufacturing 
Co. V. Defries (1914), 84 L. J. K. B. 586 ; Re Smith, John- 
Bon V. Brlglit-Smith, [1914] 1 Ch. 937 ; Ingle v. Mannheim 
liiBce., [1915] 1 K. B. 227 ; Porter v. Freudenberg, 
KrogUngcr v. Samuel & lioBenfeld, Re Merten Patents, 
[1915] 1 K. B. 857 ; KobiuRon v. Continental Insce. of 
Mannheim, [1915] 1 K. B. 155; Re Sutherland, Bcclioll 
r. Bubna (191,5), 31 T. L. It. 248 ; Daimler Co. v. Con- 
tinental Tyre & lliihber Co. (Great Britain), (1916] 2 
A. C. 307 ; Horvvood v. MUlar’s Timber & Trading Co., 
[1916] 2 K. B. 44 ; Karberg v, Blythe, Green, .lourdain, 
Schneider v. Burgett Newsam, [1910] 1 K. B. 495 ; 
Zinc Corpn. v. Hirscli, (1916] 1 K. B. 541 ; StevciiBoii v. 
Akt. Fiir Cartennagen-lndustrie, [1917] 1 K. B. 842 ; 
Tiugley r. Mhilor, [1917] 2 Ch; 144; Ertcl Bleber v. 
llio Tinto Co. etc., 1 191 8 J A. C. 260 ; Montcllorc v. Monday 
Motor Components Co., [1918J 2 R. B. 241 ; Naylor, 
Bonzon v, Kraiuisclio IndURtrio GesellRChaft (1918), 87 
L. ,1. K. B. 1066 ; Orcanera Iron Ore Co. v. Fried Krupp 
Akt. (1918), 87 L. J. (9i. 313; Bodi'iguez v. Speyer, 
(1919] A. C. 59 ; Central India Mining Co. v. Soc. Coloniale 
AnverBoiHc, (1920] 1 K. B. 753 ; Johnstone v. Pedlar, 
(19211 2 A. C. 262. 


-»un-sEC'j\ 9 . — Mai\s and ITans. 
Sec Sect. 15, post. 


Hub-sect. 10. — OfficIxVl Certificates. 

A. At Common Law. 

{a) Of the Sovereign and Secretaries of State. 

3118. The Sovereign — Not admissible - On ques- 
tion of fact.] — Omychund v. Barker, No. 2048, 
ante. 

3119. Secretary at War— Admissible.] — Certi- 
ficate of the .Secretary at War, read evitlencc. — 
IxoYD V. WooDDAix (1748), 1 Wm. Bl. 29 ; 90 
E. H. 15. 

3120. To prove death of officer.] — 

Fraser i’. Bishop (1839), 3 Jur. 309. 

3121. India Office — To prove status of foreign 
overeign.] — A certificate from the India Office 

& mate, but not as evidence of the 
facts sUted. — t^AiUNS v. Kkcpkn 
(1820), 2 Murr. 250. —SOOT. 


sovereign.] — Mighell v, Johore (.Sultan), No. 
3122, ante. 

3125. To prove removal of foreign minister 

— From diplomatic list.] — A letter from the 
Foreign Ottice under the hand of an Assistant 
.Secretary of State stating that a foreign minister’s 
name has been removed from the diplomatic list 
is sulfioicnt evidence that the minister has ceased 
to hold diplomatic office at the date of the letter. 
— He .Suarez, Suarez v. Suarez, [1918] 1 Ch. 
17(i ; 87 L. .1. Ch. 173 ; 118 L. T. 279 ; 34 T. L. B. 
127 ; 62 Sol. Jo. 158, C. A. 

Annotations : — Refd. DulT Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385. Mentd. Re Jubilee 
Colton Mills. [1922] 1 Ch. 100. 

3126. Admiralty— To prove authority for aban- 
donment of voyage.] — Pltfs. chartered a steam- 
ship from defts. to make certain voyages between 
America &> Europe. She started from America 
for B. Having arrived in the English Channel, 
she was diverted to F. because of advice given by 
the Adinlty., & the rest of the voyage to B. was 
abandoned. The Adinlty. gave a certificate that 
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the advice was given with the object of preventing 
transactions which might be contrary to the 
national interests. In an action for broach of the 
charterparty defts. pleaded the certificate & 
produced it at the trial, but they had not dis- 
closed it i—Held: as defts. had acted in accord- 
ance with the advice of the Admlty. & their 
breach of contract was due to their having done 
so, the certificate was a good defence to the 
action, & it ought to have been disclosed. — 
Uans 8.S. Line v. Celtic SuipriNa Co., Ltd. 
(1918), 34 T. L. R. 282. 


(6) Of Amhassadors and Consuls. 

3127. Ambassadors— Evidence of date of declara- 
tion of war.] — To ascertain the date of a declaia- 
tion of war, the declaration from the ambassador 
of the ct. abroad, transmitted by him to the Secre- 
tary of State’s Office, is evidcnc(*..-— Thelluson 
V. CosLiNu (1803), 4 Lsp. 260, N. P. 

3128. Evidence of foreign law— Validity 

of testamentary paper.] — The certificate of the 
Hanoverian ambassador, under the seal of tlie 
legation, was admitted as evidence of tlu^ law of 
Hanover as to the validity of a testamentary paper. 
— In the Goods of Klingp:mann (1802), 3 8w. Tr. 
18 ; 32 L. .T. P. M. & A. 10 ; 8 L. T. 172 : 27 
J. P. 203 ; 11 W. R. 218 ; 104 E. K. 1178. 

3129. .] — The law of a foreign country 

IS sufficiently proved by the certificate of the 
ambassador for that country. — In the Goods of 
Or-DENIIURC} (PuiNCE Peter) (1884), 9 P. I). 234 : 
53 L. J. P. 40 ; 49 ,T. P. 101 ; 32 W. 11. 724. 

3130. British vice-consul abroad — Certificate of 
proceeds of sale of goods— Not admissible.]— The 
certificate of a Rritish vice-consul at the Hrazils, 
of the amount of the proceeds of damaged goods, 
which by the law ()f that country are compelled 
to be sold under hi.s inspection, is not evidence. — 
Waldjion V. COOMBE (1810), 3 Taunt. 162 ; 128 
E. R. 65. 


particular defects on whicii the coudomnation 
was grounded. — WiiiouT v. Raunard (1798), 2 
Esp. 699, N. P. 

3134. Of protest before payment of bill of 
exchange — Evidence of payment supra protest.] — 

Where a bill had been duly paid supra protest, 
So a formal protest transmitted abroad to the 
party for whoso honour the payment was made : — 
Held : a formal protest extxmded by the notary 
from his book, after the commencement of the 
action, but bearing date the day of actual iirotcst, 
was primary evidence of the payment supra 
protest. — G eralopulo v. Wieler (1851 ), 10 G. ii. 
690 ; 20 L. J. 0. J*. 105 ; 17 L. T. O. 8. 17 ; 15 
.Jur. 316 ; 138 E. R. 272. 

(d) Other Cases. 

3135. Cerflficate under seal of town.]— A ( ertili* 
cate undiu' tiui seal of the town is no evidence of 
prisoner’s being abroad, except it be proved, 
& prisoner identified .“-H urgess’h Case (1631), 
Gro. Car. 365 ; 79 E. R. 918. 

Annotaiion : — Mentd. Omychuiul r. Barker (1744 ), 1 Atk. 21. 

3136. Justices' certificate— As to encroachment 
on highway.] — R. v. Randall (1062), J Keb. 256 ; 
83 E. R. 932. 

AnnoUMon .—Reid. K. t). Mawboy (17UG), 0 Toriu Hop. OIU. 

3137 . As to repair of highway.] — A certifi- 

cate by justices of the i)oacc that a highway is in 
repair is a legal instrument recognised by the cts. 
of law, Si> admissible in evidence aftcT eonviction 
when the ct. are about to im])ose a fine.- R. v 
Mawbey (1796), 6 Term Rop. 619 ; 101 E. R. 736. 
Annoiaiioris : Onioaly v. NewoB (1807), 8 Kant, 804. 

Mentd. Price v. Harrin (181^3), 3 0 Bin#?. 331 ; II. v. Lea 
(1837), 2 Mood. C. C. 0 ; B. t;. (lompertz. (1840), I) Q. B. 
824 ; Jl. r. (Jainble (1847), 8 L. T. O. 8. 391 ; Kiuff. v. 
Tl, (1849), 3 4 Q. B. 33 ; WriKht r. U. (3 849), 14 O. B. 3 48 ; 
Hilloii Eckcrslcy (18.^.'>), 8 10. & B. 47 ,* Walsby r. 
Ariley (18G1), 3 E. & 10. 510; .lollllc v. Baker (1883), 
11 Q. B. I). 25.5 : Quinn r. Loaflioni, [1901] A. (5. 495 ; 
(lozney v. Bristol Trade & Provident Sue., [1909] 1 K. B. 
901. 


(c) Of Notaries Public. 

3131. Admissible.] — Hurd v. Foy (1620), 2 
Roll. Rep. 346 ; 81 E. R. 813. 

3132. .] — (1) A notary public lias credit 

everywhere. (2) The certificate of a magistrate of 
a colony abroad requires evidence to his character. — 
Hutcheon V. Mannington (1802), 6 Ves. 823 ; 31 
E. R. 1327, J.. C. 

Anrwiaiion :--Asio (1) Refd. Ck)Ic v. Sberard (1855), 1 1 Exch. 

482. 

3133. Of condemnation of ship — Evidence only 
of condemnation — Not of grounds therefor.] — A 

notarial copy of the condemnation of a ship as 
not being worth repairing, is only evidence of the 
fact of her having been condemned, not of the 


3138. As to poor law settlement.] — R. r. 

Hipperholm (Inhabitants) (1745), Hobs. (Jas. K. R. 
236 ; 93 E. R. 238. 

3139. Commissioners' certificate — Whether con- 
clusive.] — Oomr.’s certificate to be confirmed as a 
report. —K eeling v. Cartwrkhit (1768), i Dick. 
401 ; 21 E. R. 325. 

3140. Evidence of redemption of land tax.] 

— The proper evidence tliat the land tax has Ixmri 
redeemed is tlie certifi<;ate of the cornrs. or a copy 
of the regi.ster. — Ropplkton v. IRjchanan, 
Ruchanan p. I^oppleton (1858), 4 C. R. N. 8. 20 ; 
27 L. C. P.210; 31 L. T. O. 8. 83 ; 22 .1. P. 546 ; 
4 ,lur. N. 8. 414 ; 0 W. R. 372 ; 140 E. R. 980. 

3141. Colonial magistrate— Not admissible — 


addressed to the Governor, referred 
by him to the Executive Uoiinoil, & 
formally ajiproved by it, is a proper 
appointment of tJiose persons by the 
Governor in Council. — K. t\ A.-O., 
Px p. Gillick, 11. V. A.-G., Ex p, 
Anketell (1885), 11 V. L. K. 508. 


PART IV. SECT. 12, SUB-SECT. 10. ~ 
A. (c). 

3131 i. AdmimUde .] — McFaklane r. 
Lindsay (1830), Dra. 131. — CAN. 

3181 ii. .] — The certificate of a 

notary in Lower Canada, at the foot 
of the i>rotest, that he had put a notice 
into the post adiiiessed to the indorser, 
is evidence of that fact. — .Smith v. 
Hall (1847), 3 U. C. Ii. 315.— CAN. 

3131 iii. .] — The certificate of a 

notary, on the adjoining half sheet of 
the protest, that he had served on 
indorser a notice of non-payment of 


the note protested upon is Huffleiont 
evidence of notice to the IndorHcr of 
non-payment thereof. — Husskij. v. 
CllorroN (1852), 1 C. i\ 428. -CAN. 

8. Of ccrlijicd copu.] — A 

notarial protest from Ijower Canada, 
certified by the notary as a true e.opy 
from his notarial book. Is sufthdont 
without any notarial seal. — Ross v. 
McKindhaV (1845), 1 U, C. li. 5(J7.— 
CAN. 

t. (>/ derd adcvovdrdat'd.] • — 

Tokuens V. CUKUY (1882), 22 N. B. 11. 
3 15. -CAN. 

— certificate of 

the acknuwJcdtfiiJcnt of a deed taken 
before a notary i>ublic is priniA faxii: 
evidence that the person who took tiie 
acknowlodisrment was a notary public 
at the time. — D ok d. Hkrly v . 
Heurinoton (1888), 27 N. B. It. 525. 


PART IV. SECT. 12, SUB-SECT. 10.— 
A. (d). 

b. Be^iislrur' H certijinite - Of din- 
vhargv of nwrluogc.] ~ Scmhla : a (rcrtifl- 
cato of a registrar of th(? dlsehaive of a 
nitjfe. indorsed on the mtge. is Hufficieut. 
evideuco of a reconveyance, without 
proof of the execution of the dlscharj^c 
Itself.- -Doe d. Oookshank v. Humbeu- 
STONE (1811), G O. H. 103.— CAN. 

c. VerlifLvaie. of toirn dark — Under 
corporal f. fteal.]- - Bor.uH v. Caiioux 
(1851), 2 Or. C23.— CAN. 

d. Uerlifica*e from cuntom house — 
Kindence of ownarnhip.] -A certificate 
was produced siirued by the collector 
of cuKtoiiiH Htatiu}? the names of the 
reu:istered owners of a ship, & tbo 
riiiinber of ihvir Himixm : H eld : In- 
sutllclcnt.— L ymui r. Bhaw (1859), 
17 U. 0. It. 241.— CAN. 

e. Not sufflcieni.] — ^A certifi- 

cate of entries in excise books, without 
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Sect. 12. — PtitjLic documents : Sub-seci. 10, A. {d) 
iSc B. (g ).] 

Without evidence of status.] — Hutcheon Man- 

NINGTON, No. 3132, ante. 

3142. Secretary of Board of Excise — As to 
accuracy & effect of accounts — In excise books.] — 

(1) The certificate ot the Secretary of the Board 
of Exciwe, as to the accuracy & eiT(‘ct of accounts 
in the books of tiie excise, ougiit not to be received 
in evidence. 

(2) Qu. : wiieUier accounts of stock kept in the 
excis(; iiooks arc? evidence between tliird parties, 
as Ui the delivery of goods. 

(3) Copies of Hucii accounts may be given in 
evid(!nce. Srnthlc : on the ground tiiat the 
original are public books ; but in such case, the 
coX)ieH jH’oduced must be proved by a witness, 
who has examined them with the originals, & can 
swear to their ac(‘uracv." D unhau v. JIarvie 
( 1820), 2 Bli. 351 ; 4 K. H. 350. 

3143. Lloyds* agent — As to damage at foreign 
port.] -- Jn an action against an underwriter upon 
goods which sustained sea-damage : — Held : 
although d(?ft-. was a subscriber to Lloyd’s, a certifi- 
cate granU'd l)y tludr agent, residiTit abroad, was 
not admissibh^ to prove the amount of the damage. 
— Drake v. Mahryat (1823), 1 B. (k 173; 2 
Dow. By. K. B. 000 ; 1 D. J. O. S. K. B. 101 ; 
107 K. B. 175. 

3144. Ministers & elders of Scottish Church.] — 

On an indi(;tment. against accessoiles before tlu^ 
fact to tlu^ f(jig(‘ry of an administration bond on 
administration granted of the effects of J. H. : - 
Held : (J ) a H(‘Ssion-clerk from Scotland had no 
right to look at a kirk si'ssion book to learn the 
writing of a eh‘rgyman lo (‘iiabh^ iiiiii to swear to 
t hf* writing of a certificate h)und, on the death of 
.1. S., a.niong Jus papers; (2) such book was not 
(‘v id«'nc(! its(‘lf, ik lad being so, could not bo lookeaJ 
at for any t)urf)ose \N hatover ; (3) the certificate 
in (juestion, wluch was a certificate purj)orting 
t-o have bo(‘n given by the minister ^ elders to 
.1. S. on leaving t he kiik, would not be evidence, 
ev(‘Fi if th(^ minister’s writing were proved. — B.. 
V . Bauuer (1841), 1 Vnv . cV Kir. 434 ; 8 .1. P. (Ml , 
sub luuu . B. r . Biojiahds, Bahuer, 

Dohev, 3 L. (). S. 142 : 1 Pox, (k (k (12. 
Anuotafion : Hrmrullu. Mentd. B. v. ilowlttiids (1851), 5 

Cox, Vu C. 4:H5. 

3145. Certificata from custom house —Evidence 
of burthen of ship.]- (l) The master of a foreign 
vessel arriving in the ])ort of London dtdivered t-o 
the custom liouse officers a report of the burthen 
of his ship, tin* number td his crew ; it was filed 
at t he custom house ; - //c/d ; 8 iV: 9 Viet, c, 80, 
88. 2, 7, IS, did not give this the cliaracter of a 
public document so as to make it ('vidence of the 
l)urthen of the ship. (2) A certificate was pro- 
duced from lh(‘ custom house, whi're it had been 
filed, Hign(‘d by a paity wliu certified t hat he had 
measured the vess(*I, A stated the amount/ of the 
1onriag(.' : Held : it not lieing shown that this 
was an act pivscribed by st/ituto the certificaB? 
could not be received in evidence as a public 


document to prove the burthen of the ship. — 
Huntley v. Donovan (1850), 15 Q. B. 90 ; 117 
E. K 394. 

3146. Chairman of committees of House of 
Lords — Not admissible — Without proof of signa- 
ture.] — Anon. (1854), 2 W. R. (514. 

3147. Certificate of degree or diploma — University 
degree — Proof of title to degree.] — To prove that a 
party had received the degree of Doctor of Medicine 
in the University of St. A., a sealed instrument <& 
a written paper were produced ; the sealed instru- 
ment purported to be a diploma of that degree 
conferred by the university, it was proved tJiat 
a person at St. A. calling himself the university 
librarian, had shown, as the university seal, in a 
room which he staB^d to be the university library, 
a seal corresponding B) that on the instrument 
produced. The written paper was, on the face 
of it, an act of the university conferring the degree, 
& it was proved that, in the same room, the same 
person, & other persons calling themselvc^s pro- 
fessors of the university, had shown, as the book 
of acts of the university, a book containing an 
entry agreeing with the; written paper : — Held : 
siilficient proof. — Uollinb c. Uarneoie (1834), 1 
Ad. it El. 995 ; 3 Nev. A M. K. B. 703 ; 3 L. .1. 

K. B. 19(5 ; no E. B. 1373. 

Annotation : — Distd. M‘0ahcy v. Alatcn (188G), Tyr. & Ur. 

1)81. 

3148. Of Apothecaries* Company — Proof 

ot — Authentication of seal.] — In an action for an 
apotluu'.ary’s bill, it is necessary, since 0 Ueo. 4, 
e. 1, s. ,3, to j)rove tliat tJio si^al affixed to a (•ertili- 
cate to ]u*actis(' as an apotliccary is the common 
K(^al of the Apothecari(‘s’ Company. — ^(kiAowK'K v. 
BuNNiNii (1825), 2 Ck A J*. 10(5 ; By. A M. 30(5, N. B. 
Ann AatiiUhs : — Mentd. .fcjiklnson r. Morton (183(5), J M. lY W. 

.300; Ilojith y. Loag’or (181(1), 1 Jur. 1)1)1 ; Stilhvcil v, 

Prachor (1813), 7 Jur. 88‘-k 

3149. .] — A eeitificati? of 

the Apotliei^arios’ Company, i)urporUng to Ix'ar 
the seal of that corpn., is a dof'ument whicli provc's 
itself, A re{piiri‘s no authentication of the seal 
attached to it. -Bailey v. Langley (181(5), i 
New l*ract. Cas. 500 ; 7 L. T. O. S. 387, N. P. 

3150. — Evidence of right to practise.] - 

By Apothecaries’ Act, 1815 (c. 194), s. 11, it is 
proviibnl that no person sbalJ be admitted to an 
examination for a eertilicat-e to practise unless 
he shall hav(j siTved an ajFprimticcship, A shall 
produce testimonials of a siilficient medical educa- 
tion to the satisfaction of the ('t. of examiners : - 
Held : a certificate duly issued by that ct. is con- 
clusive evidence of those facts. — Sherwin v. 
Smith (1823), 1 Bing. 204 ; 8 Moore, C. P. 30 ; 1 

L. ,1. O. S. C, P. 03 ; 130 E. R. 83. 

B. Under Slalutc. 

(a) In General. 

3151. Bankruptcy — Certificate under Bankrupts 
Act, 1825 (c. 16) — Evidence of valid bankruptcy.] — 

A certificate under the above Act is evidence, as 
against tJi(‘ bkpt., of a valid bkpey., without proof 
of the pi'titioning credit/Orks debt, etc. 7 “FYsoN v. 


priKluctkui of the hooks 

not crootl evidence. — D unbah r. 
IlAUViK (1820), 2 HU. a.‘')l. —SCOT. 

f. . .. extract from 

tiio custom lionsc hooks eanmit he 
riH'elveil us evidenec'.- -Earis v . Bmitii 

3 Mnrr. 332. -SCOT. 

g. Certijicatr of <hpuiy clerk of 
(VoMm.l — A eertlrteato of a deputy 
clerk of the Crown in tlie sliape of a 
postal card is no evidence. — ,T ohn- 

V. Lonev (1873), 6 P. 11. 70. — 
CAN, 


h. (’crtificatc of viuuicipul ojficial 
— ^is to redemptionfrojtt sale for taurs . }- • 
A certilicate of ( he municipal treasuriT 
that land was not ri'deeined from sale 
for taxes is snfllelent.-— ife Morton & 
(Urtntv of York: (1884). 7 O. il. 59. — 
CAN. 

k. Land commission certificate — Ad- 
missible. as proof of tithe vomjmsition.) 
---A copy of the oertltlcate of composi- 
tion of tithe rentoliarsre, certified by the 
Irish Land Conimlssioii. is admissible 
ill evidence. — • “ Commc'ns Fund " 
r. Duoohkda (Lord) (1897), 


32 I. L. T. 48.— IR. 

l. Board of Trade, ccrtificaie.] — A 
eertificato granted by the Board of 
Trade is not a public document " 
within Evidence Act, s. 74 — Be. Ava 
AHRENMILDACOLniSION (1879). I. L. K. 
5 Calc, 508.— IND. 

PART IV. SECT. 12, SUB-SECT. 10. — 
B. (a). 

m. Certificates vnder Vomnumwrdlth 
Conciliation tfc- ArbitraHon ^4eLl 904-09. J 
— Fkder^vted Engine Drivers &: 
Firemen’s Assocn. of Australvsia 
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Chambers (1842), 9 M. & W. 400 ; 11 L. J. Ex. 

Annotations : — Mentd. Herbert v. Sayer (1844), 5 Q. B. 965 ; 
Welcluuan r. Sturgis (1849), 13 Q. B. 552 ; Newuham v. 
i^tevenson (1851), 10 C. B. 713; Morgan t>. Knight (1864). 
15 C. B. N. S. 669 ; Bourne v. Fosbrooke (1865), 18 
C. B. N. S. 515 ; Re Clark, Ex p. Beardinorc, (18941 2 
g. B. 393. 

3152. Certificate of registration of trust 

deed — Prlmd facie evidence of delivery of affidavit.] 

— A certificate of the registration of a trust deed 
under the hand of the chief registrar of the Ct. of 
Bkpey. & the seal of the ct. is prhnd facie evidence 
that the affidavit required by Bkpc>% Act, 1801 
(c. 131), s. 192 (5), has been duly delivered to the 
registrar. — W addington v . Kobehts (1898), L. K. 
3 Q. 13. .579 ; 9 13. A S. (597 ; 37 L. J. Q. B. 253 ; 18 
B. T. 855 ; 19 W. R. 1040. 

Annotations: — -Consd. Phillips v. Furber (1870), 22 L. T. 
288. Distd. Mason r. Wood (1875), 1 C. 1‘. 1). 63. Be!d. 
Beddall v. King (1869), L. K. 4 C. 1‘. 549. 


be registered — Statutory banking company.] — A 

banking co. constituted under Country Bankei’s Act, 
1829 (c. 41), stopped pa>Tnent, having lost all its 
capital. Subsequently it passed a resolution that tins 
co. should be registered under 20 «fc 21 Viet. c. 49, 
which was done. The co. was afterwards dissolved 
by a resolution of the majority of shareholders 
who appointed voluntary liquidatoi's under the 
Act i—llcld : the registrar’s certificate was not 
conclusive as to a co.’s right to be registered. — > 
He Northumberland & Durham District Bank- 
ing Co. (1858), 2 De. C. J. 357 ; 27 D. J. Ch. 

359 ; 31 D. T. O. 8. 107 ; 4 Jur. N. S. 419 ; 9 

W. 11. 527 ; 44 E. R. 1028, D. JJ. 

Annotations: — Consd. lie Nassau Phosphate Co. (1876), 
2 Ch. D. 610 ; Wenlook v. lilver Doo Co. (1887), 36 Cli. D. 
074 ; lie NaLioual Debenturo He Assets Corpa., 11891 J 
2 Cli. 505. Reid. Hill t\ Hill (1886). 55 L. T. 7 69 ; Young 
V. Soutli Atrlean & Australian Exploration & Developincnt 
Syndicate, [1896] 2 Ch. 268. 


BANKRUl^rCY, Vol. V., 

p. 1075, Nos." 8800, 8801. 

Certificate of appointment of assignee.] — 

Sec Bankruptcy, Vol. IV., p. 211, No. 1957. 

Certificate of bankrupt’s discharge.] —-8Vc 

Bankruptcy, Vol. IV., p. 580, No. 5823. 

Bills of sale — Certificate of registration.] —Ncc 

Bills of Sale, Vol VTl., pp. 83, 84, Nos. 181-483. 

Building contracts — Surveyor’s or engineer’s 
certificate.] — Sec Building Contracts, Vol. VIL, 
pp. 359-391, Nos. 91-112. 

Building societies — Certificate as to rules.] — See 
Building Societies, Vol. VII., p. 457, No. 17 ; 
p. 45S, Nos. 25-27. 

Births.] — See Sub sect. 10, B. (/>) i., post. 

3153. Companies — Certificate of execution of 
works — Primd facie evidence of tacts certified.] — 

A statutory certificate under seal of (‘\(‘cution of 
works given by directors of a co. for ttie purposi^ 
of entitling tlie vo. to a charge: — Held: j)rhn(l 
facie evidence only in favour of the co. of the facts 
cortitied. — L andowners West of Engiand A 
South Wales 1ani> Drainage A Inclosure Co. 
V. Ashford (LSSO), 19 CIl D. Ill ; 50 L. J. Cli. 
279 ; ] I L. T. 20. 

Annotations : — Refd. lie P.oinford Canal Co., Pocock’s Claim, 
Trickotl’ri Claim, (’annv’w Claim (1883), 24 Ch. D. 85; 
lie Mersey lly. (1895), 64 L. J. Cli. 625. Mentd. lie 
Patent ivory Manufacturing Co., Howard v. I’atcnt Ivory 
Manufacturing Co. (1888), 38 Ch, D. 156. 

3154. Certificate of registrar — Whether 

evidence of complete registration —Certificate of 
annual return.] — The certificate of tlie annual 
let urn of the name A business of a joint stock 
CO., signed A sealed by the? registrar of joint 
stock cos., pursuant to 7 A 8 Viet. c. 110, ss. 14, 
15, is evidence that the co. was a comi)h*tely 
registered co. at the time such return was made. — 
Baker v. Gave (1857), I 11. A N. 97 1 ; 29 L. J. Ex. 

1 90 ; 28 L. T. O. S. 293 ; 5 VV. 13. 3 45. 

Annotation Refd. Heed v. Lamb (1860), G H. & N. 75. 

3156. Whether conclusive of right to 


R 3 gistration of order for reduction 

of capital.]— Ncc Companies, Vol. IX., p. 198, 
Nos. 1029, 1030. 

Registration of debentures.] — Sec 

Companies, Vol. X., p. 788, Nos. 1932, 4933. 

3158. Certificate of incorporation.]— Ju 

order to satisfy the allegation in an indietineut 
laying the property in a limited co., it is not 
nece.ssary to prove the incorporation of the co. by 
the certificate of incorporation. — R. v. Langton 
(1879), 2 Q. B. D. 299 ; 19 L. J. M. C. 139 ; 35 
L. T. 527 ; 11 J. I*. 131 ; 13 Cox, C. C. 315, C. C. K. 

.J — Sec y further^ Companies, Vol. IX., 

pp. 80, 81, Nos. 300-312. 

Declaration of chairman as to resolutions 

passed. Companies, Vol. IX., p. 571, Nos. 
3792-3797. 

Compulsory acquisition of land — Certificate of 
magistrate— Under Lands Clauses Consolidation 
Act, 1845 (c, 18).] — See Compulsory Burchase 
OF Land, Vol. XL, p. 199, No. 473. 

Criminal law— Certificate of conviction.] — See 
Criminal Jaw, VoJ. XIV'., pp. 498 -500, Nos. 
5 483- 5510. 

Certificate of Judicial proceedings in per- 
jury.] — See Criminal Law, \'o!. XV., p. 980, 
No. 7392. 

Deaths.] — Sec l8uo-.sect. 10, B. (5) iii., posL 

Defence of the realm— Certificate of competent 
military authority.] -^Se,e Constitutionai. Law, 
Vol, XI., p. 555, No. 559. 

Food & drugs. — Certificate of analyst.] — See 

Food A Drugs. 

Friendly societies— Certificate as to rules.] -See 

Friendly Hocjeties. 

Highways — Certificate of superintending archi- 
tect.] JllGllWAYS. 

Income tax — Certificate of commissioners as to 
overpayment.] —Sec Income Tax. 

Marriages.] — See Sub-soct. 10, B. (/>>) ii., post. 

Master of ship.] — See Shipping. 


V. BitoKEX Hill i'lioi’iiiET.vRy (A),, 
Ltd. (1911), 12 C. L. U. 31)8.— A US. 

n. (JcrtiJmUc under Local Governnierd 
Act, 1915, H. 341 (2).] — ^Bhavbrook 
Shirk (I'uesidkxt) v. Udblnson, 
1192UJ V. L. U. 552.— A US. 

o. Ccrtijicatc of registration — • Not 
admissible — To show incum()rance on 
land.] — -A cortitlcaUs purporting to nhow 
the rogintcred coiivoyanees of laml, 
from itic county rcgintrar’rt office, nnder 
the iiand of tlie deputy registrar : — 
Held: not admiHsiPle evidence of the 
title, nnder 13 & 14 Viet, c. 19, s. 1, 
BO as to show an incumbrance on the 
laud. — ^G amble r. McKav (1858), 7 
U, P. 319.— CAN. 

p. — — Unless signed by 

proper officer. 1 — In an action for breacn 

J. — VOL. XXII. 


of covenant for title contained in a 
deed pi If. put in evidence a mtge. on 
wiilcii was indorsed wliat purported to 
1)0 a cortlllcat-c of nigistration : -—Held : 
In order to prove 8uch registration It 
was neccHsary to show tliat Uic eortltl- 
cate Jiad been Bigned by the proper 
otilcer, the mere production of a paper 
purporting to be a certificate not bidiig 
HUlllcient. — ■ Gould r, McGreour 
(ISSO), l H. & G. 339.- CAN. 

q. 7'o oust prior registered 

t/tcner.l --.JoilSHUX t;. KlRK (1960), 30 
.S, r. K. 344. CAN. 

r. — - Under i’opyright Act.] - 
Gertificate of registration is primA fame 
evideneo of due cornpliauce with tiie 
requlreinentH of the above Act. — ■ 
Anglo Canadian Mubic Pubusuerb’ 


Ahsocn. V. Dupuih (1903), 2 Can. Com. 
Cas. 503. -CAN. 

B. (Jertiftcair of grain inspector - 
JVhelher aflinissiOle.] - - QviXTXt, v. 
CiiALMEiw (1898), 12 Man. L. H. 2 11.- - 

CAN. 

t. M ines —( ^eriijicate of work —Under 
Mineral Aet.J -l’ErEU.s v. Sampson 
(1898), 6 H. C. U. 105 ; 1 M. M. Cas. 
217. CAN. 

a. .J The jii-odin;- 

Uon of a ccrtill(jato of work under 
tile al)ovc5 Act is concluNive against 
all tl»c world, except Uie Crown itself, 
in a suit to sot it aside for fraud. - 
Manley v. Colixim (1900), 1 M. M. Cas. 
487 ; 8 B. C. K. 153.— CAN. 

— — Uelinas V. 

Y 
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Evidence. 


Sect* 12. — Pvhlic documents : Svb-scel. 10, B. (a) 
<Sc {h) i.f ii, dh Hi. ; sub-sect. 31.] 

Medicine Sc pharmacy — Apothecaries* certifl- 
cate.l— 6'et' Medicine & Pharmacy. 

Police pension— Certificate of “approved ser- 
vice.’*] — *S'cc Police. 

Poor law— Certificate of auditor as to amount 
due.] — See Foou Law. 

Rates— Certificate of exemption.] — See Kates & 
Katino. 

Public health — Certificate of surveyor as to 
dangerous buildings.] — Sec Public 11eai.th. 

Certificate as to vaccination.]— iS’cc Pubijc 

llEAJ.TlI. 

Royal forces—Attestation paper of soldier.] — 

See Koyal Porces. 

Trade marks— Certificate of registration. ]~>S'cc 
Trade Marks. 

Trade unions- Certificate as to rules.]—, See 
Trade A: Trade Unions. 

Workmen’s compensation— Certificate of medical 
referee.] --^Vee Mastjcr <& Servant. 

Distressed seaman- Certificate of authority as 
to expenses incurred.]— .sYcShippinil 


(fj) Births y Marriages, and Deaths. 
i. Birth Certificates. 

See PiriliH Ac Deaths Kogistration Act, 1830 
(c. 80), ss. 20, 21j 20, 2(), 27, 38, scheds. A, ii, C ; 
Births Deaths Kc?gistration Act, 1837 (c. 22), 
H. 8; Births Ac Deaths Kc^istration Act, 1874 
(c. 88), .ss. 38 ; Kvidcnce Act, 1851 (c. 09), s. 14 ; 
Notification of Births Act, 1907 (c. 40); British 
Nationality ^ Status of Aliens Act, 1914 (c. 17), 
as. 19 (1) (c), 22. 

3157, Admissibility — Extract from register - 
Certified by person having custody thereof.] - An 

oxtra(;t from a rogist^T of births purporting to be 
signed ^ ce'jtified by a deputy superintendent 
registrar, as tlie p(‘rson in wliose custody the 
register book is, is admissiide in evidence on its 
mere production.— It. v. Weavep, (1873), ],. H. 
2 0. U. K. 85 ; 43 L. .1. M. 0. 13 ; 29 L. T. 641 ; 38 
J. P.^102; 22 W. K. 190; 12 Uox, U. 0. 527, 


Refd, Jn the h'.siulr of Uoodricl), Pa vac r. 
Bonuott, |ljn)4J P. 138; JL r. lUiporH (M)li), HI L. T. 
1115: Bird r Ivccp. (H) 18 ] 2 K. B. ; Brlerlcv r. 
Brierlcy & VVllllaaiK, 110181 1’. 257. 

3158. What the certificate proves— Fact of birth.] 

— The entry in a register of births und(‘r Birtlis At 
D(‘aths Kegistration Act, 1830 (c. 80), is evidence 
of the birDi having taken place before the date of 
registration, but not of the exact date of birth. - 
Be WiNTLE (1870), L, K. 9 Eq. 373 ; 21 J,. T. 781 ; 
34 .LP.«:n2; 18W. K. 394. 

jinnotaitoHs .* Dbtd. In the Kstutf of CitKJtlrje)), Pavat* a 

& Wifihuul; 

IIH18] P. 257. Conid. Bird V. Kwi), [IU18J 2 K. B. 092. 

— .]— An entry in a register of 

birtlis, deaths, At marriages is by statute primd 
facw, but not conclusive, evidence of all the facts 

required by statute to be entered therein. 

p- Buiehley At Williams, ll91Sj P. 


257 ; 87 L. J. P. 153 ; 119 L. T. 343 ; 34 T. L. K. 
458 ; 62 Sol. .Jo. 704. 

Annoiaiuyns : — ^Apld. Boat v. Beat & McKiuloy, [1920] P. 75. 
Refd. Bird v. Keep, [1918] 2 K. B. 692. 

3150. Whether conclusive — In divorce 

proceedings.] — The fact that resp. to a petition for 
divorce has given birth to a cluJd may be proved 
by production of a certified copy of the register, 
with evidence that the signature of the informant 
in the original register is in the handwriting of 
resp.^ — Be.st v. Best At McKintjsy, [1920] P. 75 ; 
89 L. J . P. 93 ; 122 L. T. 802 ; 36 T. L. II. 243 ; 04 
Sol. .To. 258. 

8161. Date of birth .] — Be Wintle, No. 

3158, ante. 

3162. .] — R. V. BuCKIN GU AMSIIIRE JJ. 

(1899), 47 W. K. 315 ; 15 T. L. K. 200 ; 43 Sol. Jo. 
262. 

3163. .] — A certified copy of an entry 

in the register of biiihs, pursuant to Births A 
Deaths Kegistration Act, 1830 (c. 80), s. 38, is 
(widcnco of all the contents of the entry, including 
tiie date of birth.- — In the Estate of GooDRKRi, 
I’AYNE V. Benneit, [1904] P. 1,38 ; 90 L. T. 170 ; 
suh nom. Payne v. Bennett, 73 L. J. P. 33 ; 20 
T. I.. K. 203. 

Annotations: — Consd. Bird v. Keep, [IU18J 2 K. B. 692. 
Folld. Brierloy v. Brierley & Williams, 11 91 8] 1’. 257. 

3164. Necessity for proof of identity.] 

— A certified extract from tiie register of births is 
suHicient, with proof of identification, to xirove the 
flate of birth. — Wilton A: Co. v. Piuixips (1903), 
19 T. L. K. 390. 

Annotations : - Consd. Bird v. Keep, [1918] 2 K. B. C92 ; 
Brierley v. Brierley & WilliamH, [1918] P. 257. 

3165. — - — .] — A certificate of birth 

put in, cou])led with iiroof that a certain person had 
always beem treat<‘.d as the jierson mentioned 
therein, may be sullicicmt evidence? for a jury of 
that jierson’s age. — K. v. Beij^is (191 1 ), 6 (Jr. App. 
Kep, 283, a. C. A. 

Annotation: — Refd. JL v. llogers (1914), 111 L. T. 1115. 

3155 , All contents of the entry.l— /a the 

Estate of Goodrich, Payne v. BKNNErr, No. 3163, 
ante. 

3167. — — Required to be entered by 

statute.! — B rierley v. Brierley A Williams, 
No. 3159, ante. 

3168. How proved — By examined copy.] — 

Burnaby v. Baillie, No. 1904, ante. 

ii. Marriage Certificates. 

See Marriage Act, 1836 (c. 85} ; Marriage Act, 
1898 (c. 58), ss. 4, 7, 11 ; Births At Deaths Registra- 
tion Act, 1836 (c. 86) ; Evidence Act, 1851 (c. 90), 
s. 11. 

3169. Admissibility— Without calling expert wit- 
ness.] — A certified copy of entry in the marriage 
register may be acrccpted as evidence, without 
calling an expert witness. — Bury r\ Bury (1919), 
35 T. L. K. 220 ; 63 Sol. Jo. 228. 

3170. What the certificate proves — Fact of 
marriage — Necessity for identification.] — C ripps 
r. (Jripps (1842), 1 Notes of Coses, 530. 


Clahk (1901), 8 B. C. It. 42; 
M. M. Coe. 428,— CAN. 


1 


0 . — ^ (ulmissihh 

when issued day before trial.} 
MFCIJdRYKU V. ClTMTIS (1900). 8 B. C. U 
883 ; 1 M. M. CaH, 401.- -CAN. 


d . - 

jmtnmtU of rerU, } 
CO WITZ (1902), 


— - Kvidcncc o 
jLKARy t\ Bos 

32 S. C. K. 417.— CAN 


•. VeriificaJte of payment — Statutory 
title.] — U. V. 8ULUVAN (1876), 3 Pug. 
465, — CAN. 


f. — Cirtineaie. of weiyh- 

mastcf^—Hhen admisswle.l — The oertlii- 


cato of the weighmast-or l« not admis- 
isiblo when it has neither the nlgnature 
nor the seal of the wolghniastcr as 
ro<iiiircd by statute. — .Skkijcv r. 
Lmi'kui.vl Elevatou Co. (190.5), 2 
W. L, 11. 273, -CAN. 

PART IV. SECT. 12, SUB-SECT. 10.— 
B. (b) (ii). 

g. vUl/nissibiiify — Without cnllino 
siibscHbiny wUneas . } — Thoorlglnal ctirt i- 
«cat« of marriage tiled with the clerk 
of the peace, as dlrect49d by the Act 
52 Geo. 11, may l>o given In evidence, 
without calling the subscribing wit- 


ness. — 'Montgomekv V.* McLeod (1838), 
Ber. 564.— CAN. 

proof of legitimacy — 

Certificate of deceased clergyman. J- — 
Upon a question of legitimacy, the 
certificate of a clergyman, deceased, 
as to the marriage of the parents, 
cannot be received in evidence. — 
Farrell v. Maguire (1841), 2 Jebb 
& 8. 539. —IR. 

k. — — Proof of handuTiiing .] — 
A certilicato of marriage proved by a 
Avitness to be under the hand of an 
officiating clergyman : — Held : suffi- 
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3171. .] — In an indictment for 

bigamy, where tlie flmt marriage was solemnised 
under Marriage Act, 183d (c. 85), the certificate 
authorised by that Act, & Births & I)oaths Registra- 
tion Act, 1830 (c. 80), s. 38, coupled with the 
identity of the parties, is sutTlcient priniCi facie 
evidence of such marriage. — It. x\ Havvp:s (1847), 
1 Den. 270 ; 2 Cox, C. C. 432, C. C. R. 

3172. All contents of entry.] —BiiiEitLEY 

V, Bpierley & Williams, No. 3159, anic, 

iii. Death Cerlificaics. 

Sec Births & Deaths Riigtstration Act, 1830 (c. 80), 
ss. 20, 21, 25, 20, 27, 38, scheds. A, B, C. ; Births 
&> Deaths Registration Act, 1837 (c. 22), s. 8 ; 
Births Deaths Registration Act, 1871 (c. 88), 
s. 38 ; Evidence Act, 1851 (c. 99), s. 14 ; British 
Nationality & Status of Aliens Act, 1911 (c. 17), 
6S. 19 (1) (c), 22. 

3173. What the certificate proves — ^Fact of death 

— Certificate of superintendent registrar.] — -A 

ceitilied copy of the; (mtry of the deatli of A., 
in the books of a su])erintendent ivgistrar, witli the 
usual allidavit of identity : — Held : not siillicient 
evidence of the death of A., on a petition for the 
payment to the administrator of A. of a sum found 
due to A. -liEACU V. Leach (1811), 13 L. .T. Ch. 
128 ; 2 L. T. O. S. 457 ; 8 Jur. 211. 

3174. Certificate of district registrar.] — 

The certificates of the district registrar is sutlicient 
evidence of a person’s death. — Traill p. Kibhle- 
WHITE (1810), 10 Jur. 107. 

3175. Certificate under seal of general 

registry office — Necessity for identification.] — A 
certified copy of th< regisf-('r of a death, und(u* the 
seal of the gtSKiral registry office, accompaniiMl by 
an affidavit of idiuitity, is sufficient evidence of the 
deatli. ■— Parkinson v. Eranius (1810), 15 8iiu. 
100 ; 00 E, R. 578. 

3176 . Whether certificate of burial 

required — Or affidavit.] — The jiroper way to prove 
the doatli of a party is by a certified copy of the 
entry in th() register of dtniths, but such evidonc<^ 
ought in general to bo supported by an affidavit 
iis to the fact of tlie burial. 

1 should like the certificati^ of the burial to ]>e 
produced (Ijord Seluorne, 0.). — Risp:ley r. 
Shepherd (1873), 21 ^V. R. 783. 

3177. .] — Jic, Valter’s Trust, 

[1887] W. N. 128. 

3178. All contents of the entry.] — Brierley 

V, Brierley & Williams, No. 3159, ante. 

3179. Not cause of death.]— A porter 

tunployed by a varnish mei’chant was sent on a 
message to a warehouse in the (dty of London. 
Whilst he was there the premises, v^dlich contained 
highly inflammable maUu’ials, were struck by a 
bomb dropped from hostile aircraft & took fire A 


collapsed. The body of the porter was subse- 
quently found on the premises, & bore no out- 
ward mark of violence. The county ct. judge 
rejected as inadmissible the coroner’s inquisition 
&; finding of his jury, & a certified copy of the 
certificate in the register of deaths as to the cause 
of the man’s death : — Held : even if the certified 
copy of the entry in the register of deaths were 
evidence of the exact date of the death, as to which 
the ct, expressed no opinion, it was not evidence 
of the cause of death. — Bird v. Keep, [1018] 2 
K. B. G92 ; 87 I.. J. K. B. 1199 ; 118 L. T. 033 ; 
31 T. L. R. 513 ; 02 Sol. Jo. 000 ; 11 B. W. 0. (k 
133, 0. A. 

Amwtadons —Refd. Banict.t r. Cohcii. [11)21] 2 K. B. IGl. 

Mentd. IStimro. Hrioo r. Marten. .Same r. K., [1920] 3 K. H. 

94 ; yniithr. (L W. lly., [1921] 2 K. B. 2:17. 

Certificates of burial.] — Sec Burial, \AL Vll., 
p. 502, Nos. 371-373, 370. 


Su n-sEC r. 11. — Ofi-tui a ( i AZi-rrrE s. 

3180. Of what they are evidence —AU acts of 

state.] -A (iazette is evidence of all acts of state ; 
A tlierefore a (htzettcy in which it- was statinl that- 
(“crtain addresses had been iiresimti^d to the King 
from dilTeriuit bodies of subjects, expressing their 
loyalt y, (‘ti‘., was admitted in evidence to prove 
an aviu’inent in an information for a libel, “ that 
divers addresses, etc., had been presented to II is 
Majesty by divers of his loving subjects, (‘tc.’’* - 
R. r. IIolt (1793), 5 Term Ri‘i>. 430 ; 2 Leach, 
.593 ; 22 State Tr. 1189 ; lOl E. R. 215. 

Mentd. K. v. Tual (1809), 11 JOaHt, :i07 ; 

Anon. (18:12), 1 L. J. Ek. 110; WOHton v. EosUir (18:10), 

ft Jj. J. i'. P. 24 2 ; Tliomart r. JonOH (18:18), 1 Horn & H. 

201 ; 11. V. Duffy (I StO), 7 StaU) Tr. N. S. 795 ; Pritchard 

V. Pritchard (1881), 1 1 Q. B. 1). 55. 

3181. - - Presentation of addresses to Sove- 
reign.) -R. r. Holt, No. 3180, ante. 

3182. Notices — Not unless directed to be 

so By Act of Parliament.] -A notice in the (lazeite 
of the dis.s()lutionof a partnership is suffiiiieut notice? 
to the world, at least as against tliose who Jiavi? had 
no previous dealings with the firm. 

Tlic Gazette is not cviihuice of notice any more 
than any other news])aper, unless in the cas(\s 
vvhcr(}, by Act of l*arli;iin(?nt, it was direitted to be 
conclusivii (Lord Kenyon, (J.J.). — ([odfrey v. 
MAf’.AUT.EY (1795), Peake, 209 ; nab nom. (Iodfrev 
r. Turnbull, 1 E.sp. 371, N. P. 

3183. Dissolution of partnership.] - 

Wlpjn partners dissolve tluur partnership, they 
should send noth-e t-o all persons who have 
trusted them as partiKMS ; a, nothn* in the (Jazetle 
is not sufficient to discharge them as against 
those jiersons who have not 8(;en it. Graham v. 
Hope (1792), JVake, 208, N. IL 


dent evidiiiice of marriage.-' C hoesku 
V. Clior:sER (1830), 1 Men. 2G7.— S. AF. 

1 , {j,!^ mulofendcd 

action by a wife for restJtntion of 
<'onjugal rights, the prod nd ion by 
pltf. of hor marriage certificate, A her 
nnsupportod ideiuiflcaf ion of the signa- 
tures of the parties, A of tlie marriage 
offleor ; — Held : suffleient primd fade 
evidence of tho marriage.— L kk r. 
Lkk (1895), 7 H. C. 238. -S. AF. 


PART IV. SECT. 12, SUB-SECT. 10. - 

B. (b) (iii). 

m. U'hai the, ce.rtifU'oie. pnrvcs - - 
Date of birth.] — The certificate of 
death He burial, coutaliiiiig the age of a 
deoeaaed person are prinid facie evi- 
dence of tho date of birth — Rc Osmanii, 
Brnnktt V. Booty, [1900] V. L. It. 
455 ; [1907] V. L. K. 67.— AUS. 


n. - - - (Jertificute of depaly rr- 
(ristrar .] — ^Undcr Hegiatraf lon of Birlhs 
A DeathH Act, 1875, h. 11. a certiflcalc 
of death eertihed to by a deputy 
registrar is HuffldciiUy attested.- - 
Huoiies e. Boakk-S (1898), 17 N. Z. 
L. U. 113.— N.Z. 

PART IV, SECT. 12, SUB-SECT. 11. 

3180 i. Of what they arc rddcticc— 
All Actn of fduie.y—Semhlc : t he mere 
production of a ]>aper which purport h 
to be a Govt. Gazette of any state A 
which contains any proclamation of an 
Order in fJouiieil or regulation issiusl 
by tho Govt, of such state. Is evidence 
of tho faefs therein ooiitalned. - 
Falijsiiaw Bhotukrs r. Kyan (1902), 
28 V. L. it. 279.— AUS. 

8180 ii. - — .1 — Damopau 

Gordhan V, Ganksu Dkvram (1873), 10 
Bom. 37.— IND. 


o. — - Notircs -Of wimiiny vp 
oj company.] — A copy of a record in 
\^’T^tlIlg of a resolution to voluntarily 
wind up a co. sigaed liy the ehairmau 
of the meeting at wiileh it was passed 
A published in the Govt. Gazette is 
prirnA fade evidenee that all that took 
i)lae-o at that inoetiug was done law- 
fully. — M oLkan Bhotiikrs a rtjuo. 
Ltd. V. Gkick (1900), 4 O. L. It. 835.— 
AUS. 

p. U lira vi res proclanuitum in Gazette. ] 
— Gunuauai, MuNTcn’AL Disthict V. 
Norton (1894), 15 N. 8. W. L. It. 
305.— AUS. 

q. Valuation under Jjund Tar Act, 
1890, H. 34.} —The Govt. Gazette Is not. 
concUi.Hive evidence of a valuation 
under the aliovc seet.- It. v. Gidnevt 
( 1899), 24 V. L. it. 795.— AUS. 

r. What is an offldal Gazette. ] • — 
Certain Acts of Parliament made 

Y 2 
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Evidence. 


Sect, VZ.—Fvhlic documents: Suh-sects. 11, 12, 13 
cS: U .] 

3184. .] — Whore there is a 

partnership constituUid by deed, a notice that it 
IS dissolved signed by the i)arties, for the purpose 
of being inserU*d in the Gazette, is suflicient 
evidence of the dissolution for all purposes against 
the parties signing it.— Dok d. Waithman v. 
Miles (1810), 1 8tark. 181 ; 4 Camp. 373, N. P. 
Annotation : — Mentd. Pocock r. CurU'r, [1912] 1 Cli. CG3. 

3185. .]— GoDForjy v, Macauley, No. 

3182, ni}le, 

3186. Abandonment of tramway ■ 

undertaking.] — Premot-ers of a tramway applied ' 
for rctui'n of ParJiarnentai'y deposit on ground 
that undertaking laid been abandoned ^ tla* I 
powtjrs to make the tramway had deteimined : — 
JJeld : the jiroper evidence of tlie abandonment 

cesser of powers was a notice i)ublished in the 
London Gaaitlc pursuant to "J^ramways Act, 1870 
(c. 78), s. 18, & that other evidence thereof could 
not bo accepted. — 1Jui)o:y ^ Kingswinfoio) 
Tramways (Jo. (1893), 03 !.«. ,1. (Jh. 108; 09 
1.. T. 711 ; 42 W. K. 120 ; 8 K. 0. 

Annotation : — Overd. A.-O. v. liourncinouth Corpn., [1902] 

2 Ch. 7H. 

3187. By Board of Trade — As to non- 

commencement of work.] —A notict^ purpoi ting to 
be published by the Hoard of Trade in the Ixindon 
Gazette to the elfect that the works of a tramway 
have not' been suhstantially commenced, though 
made conclusive evidence of sueli non-commiuice- 
merit by Tramways Act, 1870 (c. 78), s, 18, is not 
the only admissible evidence of such non-commen(;e- 
ment." A.-Ch v. Pouunkmoutii C'OKI'N., [19021 
2 Ch. 714 ; 71 L. ,1. CM. 730 ; 87 J.. T. 252 ; 51 
W. n. 129 ; 18 T. L. K. 744 ; 40 .Sol. Jo. 018, (J. A. 

3188. Status of enemy country.)— In proof 

of the former allegation [tliat St. 1). is not to be 
considered as a French colony] an atb-mpt was 
made to introduce exti’acts from thci common I 
English rKHVHjiapcrs, which tlie ct. would not 
permit to be r(;ad ; the Gazelle is the only authority 
of tiiis sjieeies a(lmitt(‘d r(*spe(‘l(‘d by Die et. 
for reaKSons too obvious t^o leijuire a ]»artieular 
notice (Siu AV. Scott).— The Immanckl (1799), 

2 Oh, Hob. 180 ; 1 Eng. l*r. Oas. 217 ; 105 E. K. 
281. 

Aniudation : — Mentd. Tlie Juliuuu (1803), I Cli. Hob. 328. 

Compare No. 3123, ajilc, 

3189 . Appointment to commission In 

army.]— The Gazette alone is not eviderue of the 
appointment of an otlieor to a comniissioii in the 
armv. — Kirwan v. Cuckruun (1805), 5 Esp. 233, 
N. P 

3190. .] — 3"he ix^ndon Gazette is not 

evidence of the military appointments therein 
notitied. — K. v, Oahdnku (1810), 2 Oamp. 513, 

N. P. 

See, noii\ Army Act, 1881 (c. 58), s. 103 (1) (d). 

3191. Of existence of blockade — Primk 

facie evidence only.] -The Gazette is only prhn/i 
facie evidence of the blockadt', A not conclusive 
(Dll. Lushingtom). — The Kljze (otherwise 
Elise AVilhelmine) (1851), 2 Eec. Ad. 31 ; 
Spinks, 88; 2 Eng. Pr. Das. 327 ; 21 L. T. O. 8. 
170 ; 1 Jur. N. S. 95 ; 104 E. K. 290. 

Annotations: — Mentd. The Ctm)Uno n85r>), Spinks, 2,'>2 ; 

The Leurade (1H.'>6), 2 Kco. & Ad. 228; The Ostsro 

(1855), 2 Eco. Ad. 170 ; The Kdua, [1921] 1 A. C. 735. 


3192. Adjudication in bankruptcy.] — 5 & 0 

A^ict. c. 122, s. 24, whereby the London Gazette, 
containing the advertisement of the adjudication 
of bkpey,, is made, in certain cases, conclusive 
evidence of the bkpey., does not apply to adjudica- 
tions made before Nov. 11, 1842, on wliich day 
the Act came into operation. — Edwards v. 
Shkruen (1843), 11 M. & W. 595 ; 1 Dow. & L. 
338 ; 12 L. J. Ex. 441 ; 1 L. T. O. S. 258 ; 7 Jur. 
954 ; 152 E. R. 943. 

3193. 5 & 0 Yict. c. 122, s. 24, 

applies to criminal as well as to civil cases, ik> 
renders the advertisement of such adjudication 
in the Ixindon Gazette sufficient evidence of deft, 
having been adjudged bkpt. — R. v. IJilton (1847), 
2 Cox, C. C. 318. 

Antwiaiums : — Consd. H. v. liCvi (1805), Lc. & Cq. 597. 
Mentd. ll. v. Gordon (1855), 7 Cox, C. C. 19. 

3194. .] — On an indictment for 

destioying books, etc., the Gazette containing the 
advertisement of bkpey. is, under 12 &- 13 Viet, 
c. 3 0(3, s. 233, evidence of the facts recited in 
tliat advertisement. — R. v. Swan (1819), 11 J. P. 
191 ; 4 Cox, C. C. 108. 

A nnotalion -•—Mentd. K. v. Smilh (1802), Lc. & Ca. 131. 

3195. .]— 5 & G Viet. c. 122, s. 21, 

re-enacted by 12 & 13 \"ict. c. lOG, s. 233, makes 
Die advertisement in the London Gazette con- 
clusive evidence of the bkpey. — R. v. 11 Alims 
(1819), 4 Cox, C. C. 140. 

Amuftaiion : — Refd. It r. ].<eyi (1805), 6 Now Rep. 131. 

3196. .] — A copy of the Gazette con- 

taining Die ordcu' of adjudication is conclusive 
against the cx(*cutiori creditor, on interpleader 
))roe(‘edings, of the validity of the adjudication. — 
Revkll V. Rtake (1872), L. R. 7 C. P. 300 ; 41 
L. J. (J. P. 3 29 ; 2G L. T. 578 ; 20 W. li. G75 ; 
ojfd. (3 873), 1.. 31. 8 C. P. 533, Ex. Ch. 

Anrwtafions : — Refd. ICc Trim, P'x p. French (1882), 52 

J. . J. Ch. 48. Mentd. Uc Huckland (1873), L. K. 15 " . 
221 ; Jic Fouldn, J<x p. Lcaroyd (1878), 10 Ch. 1). 3 ; 
IlawkiuH & Sunderland r. Ducho (1921), 90 L. J. K. R. 
913. 

,] — further, Rankruptcy, Vol. 

IV., p. 171, Nos. 1G1’8-1()20 ; p. 509, Nos. 4G08- 
4G1L 

3197. State of war.] —Tliat declaration in 

that stain of war was announced in the London 
Gazette of Aug. 5, that is the evidence of the 
existence of war (Lord Reading, C.J.). — H. v. 
Ahj,ehs, [1915] 1 K. B. GIG; 84 L. J. K. B. 
901 ; 112 L. T. 558 ; 79 J. P. 255 ; 31 T. 3.. R. 
I ll ; 24 Cox, C. C. G23 ; 11 Cr. App. Rep. (>3, 
C. C. A» 

3198. Unofflcial advertisement in Gazette — 
Evidence of limitation of responsibility.] — In an 

action against a carrier for negligence, deft, can- 
not read in evidence aii advertisement in a 
newspaper by which lie limits his responsibility, 
unless lie Gist x>rove that pltf. was in Die habit of 
reading that paper. 

SetMe : an advertisement in the Gazeiie may 
be read without such preparatory pi*oof, but 
without it, the evidence is weak. — Leeson v. 
Holt (181 G), 1 Htaik. 18G, N. P. 

Annotation AVado v. L. & N. AV. Ry.. [1921] 1 

K. H, 582. 

As proof of order in council.] — See Nos. 3214, 
3215, %}ost. 


copies of the Dvibllii Gazette i)iirpor( ins: 
to be printed published by the 

^ j authority, conclUHlve evideue 

ill certain ctwea under these Acts. 
Uii the trial of prisoner, a copy of the 
Dublin (fazette wn« given In evidence. 
It purported to be jiriiited & published 


nt the Dublin Gazette office. No. 87.v 
street by A. T. of, etc. It also con- 
tained under the title, tlie words 
“ published by authority ” :• — Held : 
the document was not evidence within 
the Acts of l*arliameut. — R. v. Wallace 
(1800), 17 I, C, L. R. 206.— IB. 


s. Proclamation in Gazette-- Ju- 
dicial notice. \ — A judge or other 
Judicial officer is entitled to take 
judicial cognisance of a proclamation 
in the Gazette promulgating a law of 
the laud.— Brown vTll. (1909), T. 8. 
1014.— S. AF. 
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Sub-sect. 12. — Pa^rijamentary Journals. 
See Evidence Act, 1815 (c. 113), s. 3. 

3199. Journals of House of Lords — Admissible — 
To prove address to Sovereign — & answer thereto.] 

— R. V, Franckltn (1731), 17 State Tr. 825. 
Annotaiinns : — Mentd. A.-G. v. Allgrood (1743), I*ark. 1; 
R. V, St. Asaph (1784), 21 Stato Tr. 847 ; R. v. Perry 
(17U,'j), 5 Term Rep. 453. 

3200. How proved — By examined copies.] 

— Melviij.e’s (Viscount) Case (1806), 29 State 
Tr. 519 ; 3 Car. Kir. 79, n. ; Stai kie on Evidence, 
4th ed., p. 281. 

Annotations: — Consd. Mortimer i\ ^M’Callan (1840), G 
M. &: W. 58. Refd. Chubb V. SaJomona (18.52), 3 C'ar. 
& Kir. 75. Mentd. Adams v. Lloyd (1858), 31 L. T. O. S. 
219 ; Rye v. Rutterlield (1804), 5 11. & S. 829. 

3201. Journals of House of Commons — Whether 
admissible — Entry in printed copy of Journal— 
Not without comparison with original.] — An entry 
in a printed copy of the .lournals of the House of 
Commons is not roceivabU^ in evidence, nnle.ss it 
has been compared with some original at the 
House, but an examined copy of an entry in the 
minute book kept by the clerk at the table of the 
House was received in evidence. — Ciiuiiii r. 
S.vi.OMONS (1852), 3 Car. & Kir. 75, N. P. 

3202. Entry in minute book kept by 

clerk — Examined copy of.] — Ciiuiiii v. Salomons, 
No. 3201, ante. 

3203. Test roll.]— The test roll of the 

House of Commons ^ the oflicial copy of the 
division lists an* admissible* in evidence.— Fotmu-is 
V. Samuel, [1913] 3 K. H. 706; 82 C. .1. K. H. 
1135 ; 109 ].. T. 599 : 29 T. C. U. 511. 

Annotations : — Montd. llnrnctt u. Samuel (1913), 109 L. T. 

(530 ; Bird v. Samuel (1911), 30 T. L. R. 323; Trautoii 
u. Astor (1917), 33 T. J^. IL 383 ; Nichol v. Pt^arby, 
Nichol V. Robiusoii, [1923] I K. B. 480. 

3204. onicial copy of division lists.] - 

Forbes v. Samuel, No. 3203, a)ilc, 

3205. Voting list -To facts therein stated.] 

• R. r. Oates (1085), 10 State Tr. 1079. 

Annotation .—Refd. .Jones V. Randall (1774), I (’owp. 17. 

3206. Evidence of reported election cases.] 

— Counsel may inform the committee of the 
(existence of cas(*s bearing upon the inepury, 
although chronicled only in the .lournals of tin* 
llousi*.— Nottingham Town Case (I860), 15 

L. T. 93. 

3207. Evidence of member’s conduct— 

Therein reported.] — The Journals of the House 
of Commons are adrnissibhj as evidence for (he 
purpose of showing, from the memb(‘r’s conduct 
as th(‘iv*in recorded, tliat owing to his want of 
religious belief he is by law incapable (jf taking 
an oath. — A.-G, v. BitADLAurai (1885), 14 Q. H. I>. 
007 ; .54 I.. J. Q. H. 205 ; 52 L. T. 589 ; 49 J 1». 
500 ; 33 W. R. 073, C. A. 

Annotations .—Mentd, Dixon V. Secretary of Board of 
Trade (1880), 3 T. L. R. 35; R. v. Hausmann (1909), 
73 J. P. 516; lie CIBTord & O’Sullivan, [1921] 2 A. C. 
570. 

3208. How proved— Examined copies.] — 

Melville’s (Viscount) (’ase (1800), 29 State Tr. 
519 ; 3 Car. & Kir. 79. n. ; Starkie on Evidence, 
4th ed., p. 281. 

Annotations: — Consd. Mortimer v. M’CalJan (1840), 6 

M. & W. 58. Refd. Chubb v. Salomons (1852), 3 Car. & 
Kir. 75. Mentd. Adams r. Lloyd (1858), 31 L. T. O. S. 
219 ; Pyo v. Butterfield (1864), 5 B. & S. 829. 

3209. Sworn copies.]— R. v. Gordon 

PART IV. SECT. 12, SUB-SECT. 12. 

t. Journals of Parliament — 

W hethcr admissible — Copies. ] — Certain 
alle^red copies of journals of Parlia- 
ment were tendered In evidence. It 
was not proved that orig-inals ever 
existed. They were, however, shown 
to have come from the Parliamentary 
library at Ottawa, & moat of them 


(Lord George) (1781), 2 Doug. K. B 690; 21 
State Tr. 485 ; 99 E. R. 372. 

Annotations : — Confid. Mortimer v. JM’Callan (1840), G 
M. Sc W. 58. Refd. Melville’s Case (180G), 29 State Tr. 
549. Mentd. R. V. Peltier (1803), 28 State Tr. 529 ; 
Redford v. Blrley (1822), 3 Stark. 110, n. ; R. v. Frost 
(1840), 4 State Tr. N. S. 85; R. v. \Mllioms & Jones 
(1840), 2 Mood. C. C. 143; R. v. Pctcluilnl (1855), 7 
Cox, C. C. 79. 


SuB-sEC’T. 13 . — Probate and T.etters of 
Administration. 

Sec Executors. 


ScB-sECT. II.— Proclamations, Orders, and 
Regulations. 

See Documentary Evidence Act, 1808 (c. 37), 
S.S. 2, 5 ; Local Covernment Board Act, 1871 (c. 70), 
s. 5 ; Public Health Art, 1875 (c. 55), ss. 130, 135, 
297 (7) ; Board of Education Act, 1899 (c. 33) ; 
Post 01Ti(.‘c Act., 1908 (c. 48); Artillery Sc Uiflo 
Ranges Act, 1885 (c. 30). s. 0; Drill (Irounds 
Act, 1880 (c. 5) ; Documentary Evidence Act, 
1882 (c. 9) ; Documentary Evidence Act, 1895 
(c. 9), s. 1. 

3210. Proclamation — How proved — Printed copy.] 
— Dui'AYs V. Shepherd, No. 3522. post, 

3211. Evidence of facts recited in it.]-“K. 

V, Sutton, No. 3520, post. 

3212. Sheriff’s precept to returning oflicer — To 
prove Issue of precept.] -M ead v. Robinson, No. 
2419, 

3213. Order in Council -How proved— Examined 

copy.] — IiIyre V. Palsgrave, No. 1975, nnie, 

3214. — Copy of Gazette,] —The ( Jr azetie 

is Hut!ici(‘nt evidi'uce of a proclamat ion issued und(*r 
an Order in (k)uncil, l)(‘eauH(^ it is a ])ublic a(;t, 
r(‘garding th<* (/rovvn A Govt., Sc must pass the 
Gi‘(*at Seal h(‘fore it can he admitted into the 


(htzeUe. - \.A{. V. Tiieaks'Pone (1820), 8 IVice, 
89 ; 110 E. R. 1 1 10. 

3215. - — .] -A (l(*claration alleged 


the division of a. ])aiisli into S(*V(‘ral distinct parishes 
by order of the King in Oouncil, und(*r (diurch 
Building Ac t, 1818 (c. 45) ‘.Held: the alli^gation 
(•ould not b(; ])roV(*d by i>i‘oduct.ion of tlu^ Oazefte 
containing a i^opy of sncl) ordez*. -OREKNWOod r. 
Wool )H am (1811 ), 2 Mood. Sc R. 303. 

Annrifat ion : 'SHentd, Walsh v. Llncola (Bp.) (1875), L. R. 

J9 C. P. 518. 

3216. — Government printers’ copy.] — 

By ('OntagiouH Diseases (Animals) Act, 1809 (c. 70), 
8. 75, the- Privy C-ouncil may from tirrui to time 
make such orders as they think expcidient for 
{inter alia) recjuiidng notice of the zippeai*aiice of 
any infectious or contagious disease among animals, 
& they may impose penalties. By sect. 81 any 
order of the Jhivy Gouncil shall be juddished in the 
London Gazette^ & in a local newspaper, by any 
local authority to whom tlie order is sent. On an 
information against applt., alleging that he hnd 
live sheep affected with a contagious disease Sc did 
not give noti(;e to a constabh.^ it was proved that 
applt. had live sheep so alTected : Held : whether 
publication of the order of the Privy Oouncil was 


purported to have been print-ed by the 
Queen’s printer : — Held : in who 
absenoo of a statute making them 
admissible, they could not be received. 
— Lavgtry V. Dumouli.v (1K84), 7 
O. R. 499; affd., 13 8. G. R. 258.— 
CAN. 

PART IV. SECT. 12, SUB-SECT. 14. 

a. Proclamaiion — Admitted on terms. ] 


- Dkan V. OsTAruo (.-'(m'ox Mills (.’o. 
(1887), 1 1 O. R. 119. CAN. 

3216 I. Order in Conned— How proved 
-—(invcrrLrnrnt printers' copy.] ~'J'ho ct. 
will take judicial cojfnlsancio, without 
further proof, of an Imperial Order 
in council, upon production of a copy 
purportintj: to have been printed by the 
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Sect. 12 . — Public djcumcnfa : Si4h-8ccts. 14 cfe 15, 

necessary to its validity or not, the xirodiiction 
of a copy purporting to be XJrinted by the govt. 
rint^i*s was primd facie ev id(mce of the order under 
)ocumentary J^^vidence Act, \Hi\H (c. :17), s. 2. 
lluruilNs V. Waud (1S7:{), L. H. H Q. H. 521 ; 20 
L. T. 22 ; 27 .1. 4U5 ; 21 W. H. 014. 

3217. Articles of war~ How proved -King’s 

printers’ copy.] — K. v. Withers (1781), cited 5 
Term Hep. at p. 442 ; 2 Ii(;ach, at ]>. 501 ; 1 

Hast, P. C. 222 ; 101 K. H. 210. 

Anmjt (ition .’—Keld. 0. v. IlolL (ITSCi), 5 Tt^riu Hop. 430. 

3218. Instructions by Lords of Treasury — 
Whether admissible— Without proof of commission 
of appointment.] —On the trial of an indictment for 
a fraud against an agent of govt, under the control 
of th(* Treasury, a letter of instnudions addressed 
to d(d't. by th(; Jiords of the 4'reasury may be read 
in evide/K'e, without proving the commission by 
whicli th<‘y were ajipointed. -K. v. .Junes (1800), 

2 Camp. 121 ; 21 HUlUi Tr. 251. 

A hriotationa :~~1IOientd. U. v. Howtoii (1805), Le. Sc C.'a. 5‘20 ; 

It. r. Jtohorts (1878), 38 L. T. GUO ; Castro v. H. (1881), 

G A|)p. Cas. 220 ; H. v. llaakervUlo, [1010] 2 K. B. 6r)8. 

3219. Decree made in pursuance of statute ~ I 
How proved — Copy annexed to statute — Obtained 
from King’s printer.] — Hvidenee is admissible in an 
aetion for tithes on 27 Jbm. 8, c. 4, of the faet of 
some of the parislu's in London paying at the rat/e 
mentioned in tiu^ decree, made by virtue of that 
statute, in (jrder to raises a })resLiniptif)a that such 
d(;cree had binm enrolled, no entry of such (Uirol- 
ment being to founfl, A a co[>y of the decree 
annexed to th(‘ statute, in a iirinteil copy obtained 
from the King’s x)iiriter, being prodiKH-d. — 
MTIougaij. V. l ocNu (182(i), 2 C. A I*. 278 ; Hy. 

A M. 292. 

3220. Admiralty regulations — How proved — 
Copy of Gazette.] — Hy Merchant Ship{)ing Hepeal 
Act, 1854 (c. 120), s. 295, it was provided, that 
“ the Admlty. might make ” (U'rtain regulations, 
such regulations to be iJublished in th(‘ London 
Gazette^ & production of tlu* Gazette to lu* 

“ suOicient evidence of the due making A purport 
thereof ” ; A by sect. 2, “ the Admlty.” was 
defined to mean ” the Lord High Admiral, or the 
Comrs. for executing his oflice ” : — Held : a notice 
publislu'd in tiie Gazette purporting to be given by 
the Lords Comrs. of th<i Ailmlty., but sigm*d only 
“ by eoimnand of tlieir lordships, W. (L Komaiiie,” 
was, by production of the Gazette, proved U> be 
duly made by the Admltv. — 'J’liE Olivia (1892) 

1 Lush. 497 ; 9 L. T. 298.* 

3221. Order of Ministry of Food — How proved— 
Stationery Ollioe copy.] — Where proceedings are 
taken before the justices in respect of alleged 
olTences against the Hi'oad Order, 1917, A the 


prosecution omits to prove the Order, the justices 
ought, even after the case for the prosecution has 
been closed, to allow the prosecution to prove the 
Order by producing a Stationery Office coj^y of it. — 
Duffin V. Markham (1918), 88 L. .1. K. H. 581 ; 

119 J.. T. 148 ; 82 .1. P. 281 ; 10 L. O. K. 807 ; 20 
Cox, C. C. 208. 

3222. Manner provided by Docu- 

mentary Evidence Acts, 1868 (c. 37), & 1882 (c. 9).] 

— On a charge of infringing a direction given by tht? 
Minister of Pood pursuant to Dried Bruits (Dis- 
tribution) Order, 1918, the direction must be 
jiroved to have been given by the Minister of Pood, 
A it is not sufficient merely to produce a printed 
jiiece of paper headed with the title of the Order A 
purporting to be issued by the Ministry of Pood. 
Such proof may be given in the manner jirovided 
by tlie above Acts. — Tyrrell v. Oulk (1918), 

120 L. T. L50 : 82 .1. P. 52 ; 25 T. L. K. 158 ; 17 
T, G H 2.5S. 


SiJB-sK(T. 15 . — Public SuH\T<n8, Inquisitions, 
and Assessments. 

A. Surveys, 

(a) In General. 

3223. Survey temp. James I. — Admitted as 
record of court.1 — Wharton (Lord) r. Squire 
(1702), Colics, 270 ; 1 L. H. 281. 

3224. Parliamentary survey — Admissible.] — 
Underhill v. Duimiam, No. 2080, ante. 

3225. Evidence of tithe modus.] - Atkins A 

IIuilst V. Dk.vke, No. .2217, post. 

3226. By officers of Crown — Ground of admissi- 
bility — Made in course of public duty.] — Tlie 
ground on wiiicOi a surv(‘y made by officers of the 
Crown under a commission is received, is, that it 
is ]>resumed tliat tlu‘y acted in accordance with 
tb<4r public duty, A have stated nothing in their 
iiKpiisif ion or surv(‘y wldch is contrary to the fact. 
Hut no siK’h j)i*esumption of truth attacbes to a 
survT*y bedonging to a privaU'. individual, although 
th(^ presentment of a jury might be evidimee of 
rexiutation (Parke, H.). Daniel v, Wilkin 
(1852), 7 Exch. 429 ; 21 L. ,T. Ex. 22G. 

3227. Relating to Crown lands — Only for private 
& temporary use — Not admissible.] — Mercer v. 
Denne, No. 2907, post. 

-.] — See, further. Constitutional Law, Vol. 

XL, pp. 582, 587, Nos. 877-881. 

3228. Private survey — Made by person under no 
duty to do so.] — Daniel v. Wilkin, No. 2220, arde. 

3229. Evidence of facts stated therein — 

Physical condition of church.] -Puvvke v. Her- 
INGTON, No. 29:4, post. 

3230. Must be made by competent person — Con- 
versant with district — Proof of competency by living 


Queen’s printer in London. — T hk 
Minnik (1804). a 11. C. B, IGl.— CAN. 

b. IV hat it is evidence of .] — - 

Brown r. Cookburn (1876), 37 

V. C. 11. 692.- CAN. 

c. j — Introductory 

X)art of the mimiul statutes of Canada 
containing a statement that an Order 
In C’ouncil had heen made bringing 
Canada Temperance Act into force in 
a county, is not evidence of the making 
of such order . — hx p. Mkhceu (1886). 
26 N. B. B. s6l7.- CAN. 

d. Order of Coynmissioners of Cus- 
om dZ hjrcise - How prm'ed.] — !^ pro- 
(H'odings In the Ct. of Exch. for the 
recovery of u statutory penalty in 
which on order made by the Comrs. 
of Chistoms & Excise was founded on, 
the order, In the absence of challenge, 
tioes not rttqnli‘(^ to lie produced or 


proved to the <d.— Lord AnvorATK 
V. Van Wkkl |1017J 8. C. 227.— SCOT. 

PART IV. SECT. 12, SUB-SECT. 15.~ 
A. (B). 

e. Hi/ officers of (Jrown — Ground of 
adruissibiiity.] — A plan was produced 
from tlie rtigistry ofltee. sworn to be 
that furnished hy tlio comr. of Crown 
lands. It was headed CardilT," 
the nanie of the tovvnship, A at the 
tiottmu was written “ Dept, of C'rowu 
lands, Ottawa, Nov. 1866. A. B., 
assistant comr.,*' whoso signature was 
proved Held : suhieiontly certitled 
A receivable In evKleuce. — Nicholson 
V. I'AOK (1868), 27 \I. C. U. 318.— CAN. 

f. Sureei/or GeneraVs pUin — As 
jmiof of facts stated therein.] — A copy 
of the original plan of a township 
certified hy the surveyor -ire n oral is 


admissible to prove an allowance for 
a road. — Badoklv v. Hknukr (18.33), 

I O. S. 221.— CAN. 

„ , return of 

survey of land filed in the 8urveyor- 
Oenerars offlee. upon wldch a grant 
issues, is admissible* in evidence to 
explain an ambiguity in t he grant. ' 
\ViOGiN8 r. McLean (1850), 1 All. 671. 
-CAN. 

.) — The report & 

X>lans of a Crown land surveyor leading 
to a grant cannot be usetl to contradict 
the terms of the grant, but they can 
be used for the purpose of ascertaining 
where tlie surveyor started A where he 
established his marks.— Millet r. 
Beazanson (1010), 0 E. L. K. 16.— 
CAN. 

k. Survey — Proof of,] — Semide : in 
order t-o prove a survey which will 
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witness.] — A manor map, produced from the 
custody of the lord of the manor, made in 1817, 
by a surveyor, since deceased, who was proved by 
a living witness to have been competent & con- 
versant with the district, & used by tlio parish 
authorities for rating purposes, is receivable in 
evidence where a question of general right to the 
waste of the manor has arisen in which a class of 
the community, namely, the inhabitants of a 
township Sc tenants of the manor, have a common 
interest. — Smith r. Listeu (1896), Ot L. J. Q. B. 
154: ; 72 L. T. 20 ; 15 II. 220. 

3231. Right to tolls.] — The trustees under 

tlie Carnarvon Harbour Acts, 1792 Sc 1809, are 
entitled to levy tolls on vessels loading or unloading 
within the limits of tlie port of Carnarvon. l*ltf. 
constructed docks «fc (piays above the old high- 
water mark Sc ariilicially connected with the sea 
on his own land at Hinoiwic, four miles nortli of 
Carnarvon, hut within the area of the customs or 
fiscal j)ort of Cai’narvon, Sc at Ha^se docks Sc quays 
lie loaded sliips owned or chartered by him with 
slates from the Dinorwic quariies. I'hese sliijis 
generally sailed througli t-he north end of tlie 
Menai Straits, Sc on their rc'tmn also unloaded 
goods for pltf . ’s use at Dinorwic . J n the view of the 
ct. pltf. participated in the benefit of tlu5 works 
done by the trustees under the Acts for the better 
navigation of the Straits : ; the trustees 

were entithui to levy tolls under the Acts on pltf.’s 
ships loading or unloading at Dinorwic, Sc old 
surveys could not be adinitiod as evidence of tlu‘ 
high-water mark at t he time when they w(*re made, 
either as being made by a deceased person in the 
course of his duty, or as matter of public reputation. 

It has to be pr<)v<‘(l that th(* sinvey was madti 
by eompettiiit persons. That cannot be provi‘d 
from tlie document itself (V^mkiuan Wilmamh, 
L.,!.). — Arsitkton Smith v. Owion, [I90t>j 1 Ch, 
179 ; 75 L. J. (.’h, 181 ; 91 L. T. 42 ; 22 T. I.. It. 
182 ; 10 Asp. M. J.. C. 101, A. ; ^//Ah, [19071 
A. C. 121, 11. L, 

Evidence of boundaries .] — Sec Boundaries, 
Vol. VII., pp. :ur>, 210, 219, Nos. 252 258, 29b-297. 

Evidence of custom of manor.] — See Copyhold.'^, 
Vol. XIll.,p. 29, No. 252. 

Ecclesiastical surveys & terriers .] — See Sub-sect. 
15, A. (i>), post. 

{b) Ecclesiastical Surveys. 

3232. Small value as evidence.]— Drake v. 
Smyth, No. 2328, j)ost. 

3233. Evidence of right to tithes.]— Survey of a 
religious house taken in J 502, allowed good evid<mce 
to prove a vicar’s right to small tithes. — 
i.iNUTON (Vicar) v. Trinity Coixede, (Jambriikjp: 
(1747), 1 Wils. 170 ; 95 E. U. 655. 

3234. Survey In First Fruits Ofllce.J - 

Froome V. Kawuns (1776), 2 Wood, 547. 

3235. .] — The ecclesiastical surveys are 

admissible! to i)rove an ancient endowment, Sc 
aided by perception of small titluis, though not of 
all, will give a \icar a right t-o tithes of articles of 
modem introduction against the lessee of the 


rector. -—Duneifpe v. Taylor (1810), 2 Price. 
329 ; 146 E. K. 112. 

Annotation: — Consd. Masters r. Fletxiher (1830), You. 25. 

3236. .] — Bitllenp. Michel, No. 2606, post. 

3237. .]— Masters v. Fletcher, No. 1957, 

ante. 

3238. .] — In a .suit by f he reef>or for tithes, 

defts. pleaded a modus as (jovering their lands, as 
part of a district or tract of land, called Allesley 
Park ; defts., in support of their defence, proved 
the boundaries of the district, Sc proved by terriers, 
rectors’ books, Sc other documents, Sc also by parol 
testimony, the existence of the pa^unent as a 
modus for the district for upwards of 150 years. 
Tlio rector gave in evidence l^)pe Nicholas’ Taxa- 
tion, various inquisitions Sc surveys, in which the 
rectory, Sc the district in r(*spoct of which the modus 
was pleaded, were estimated at values wholly 
inconsistent Sc irrt^concilabhi with the existence of 
the allegtid modus : — Held : it was for th(i jury to 
consider the WT'ight due to tlui documentary 
(‘vid(mco prodnoetl by il>e rector, A. whether it 
aH(‘ribed to the rectory Sc the disti*i(;t their actual 
value at th<! time, or w9n‘(lu‘r that evidence bore 
internal marks of its being ('rronetuis in those! 
respects. — Bree v. Heck (1821), You. 211 ; 159 
E. it. 968 ; sub vom. Be(uc v. Bree, 1 Or. Sc J. 
216 ; 1 Tyr. 122 ; 9 E. J. O. S. lOx. 26. 

Annotaiion : — Refd. Ilaiae u. CainiH (1811), 4 Haro, 327. 

3239. — .] — Evideruje of a ])ayment in lieu 
of tithes was given, (!xt(*nding as far back as the 
reign of Cliarles 1. Still more anciemt document s 
relating to the same! parish, Sc among them tht! 
E(u*lesia..sti(‘{il Survey of Henry VllT., mad<! no 
ment ion of sucli payment : -//c/d ; undm* these 
circumstances, an allegation that such ])aym(Uit 
(existed before th(! time of h'gal memory, wa,s not 

HU])port(‘<i. (iRAVES (Lord) v. Eisher (1821), 

2 PL Sc Fin. I ; 8 Hli. N. S. 927 ; 6 E. It. 1228, 
11. L. ; afj)/. S. (L sub >iom. Fisher v. (Iraves 
(Lord) (1825), M‘Ple. Vo. 262, Lx. Oh. 

Annotation -Refd. llaiiic V. (JairriH (1811), i Haro, 327. 

As evidence of boundaries.] -See. Boundaries, 
Vol. VII., p. 218, No. 282. 

3240. Terriers - - Value as evidence • In tithe 
causes.] — Drake v. Smyth, No. 2228, post. 

3241. How proved — Production from proper 

custody.] — Brookdard Woodley, No. 1697, atfie. 

3242. College library.] — Atkins 

V. Hatton (1791), 2 Anst. 286 ; 2 Eag. Sc Y. 402 ; 
4 (iwill. 1406 ; 145 E. li. 911. 

Annotations : — Refd. Millin' r. Foatur (1704), 2 Anat. 387, n. 

Mentd. Jesua C’ollugo v. (llbba (1835), 1 Y. ^ Kx, 115. 

3243. Registry of dean Sc 

chapter.] —Ml i.LER v. Foster (1794), 2 Anst. 
287, n. ; 4 Owill. 1406, n. ; 145 E. It. 911. 
Annotatio7i : -CoxiBA. I’otts v. Durant (1706), 3 Anst. 780. 

3244. — — Archdeacon’s registry.] — 

Ihrrrs v. Durant, No. 2575, post. 

3245. ~ Church chest.] Tin! 

three legitimate reposibunes of terriei*s Sc vicars’ 
books, to make tliem evidence are, the cliureh 
chest, the registry of th(! bishop Sc the registry of the 
archdeacon. — Armstronij v. llEwrrr (1817), 1 
Price, 216 ; Wils. Ex. 118 ; 146 E. H. 444. 


Lo concluslvo, the application by tho 
county council to the Nfovt. for Bticb 
survey nuist bo shown. — Bulky v. 
McLean (1877), 41 U. C. U. 260.— CAN. 

jijtrldence of facts stated 

therein .] — The Govt, through its laud 
tlept. & Burveyor-Goncral having 
accepted pltf.'s survey He placed it 
upon the oiliclal map as the land 
belonging to pltf.’s iimits, it gave 
pltf. at least such a right as be could 
defend against admitted trespassers. — 


LAUrtsEN V. McKinnon (1912), 20 

W. L. It. 384 ; 4 D. L. li. 718; 18 

B. C. R. 10.— CAN. 

m. liy public ofllccrs — Orounds of 
admission — Made %n public interest.]— 
A survey, having been prepared by 
public olHcora in reference to a matter 
allectiug the interests of the public, 
is admissible In cvideuco.— I ucvun- 
HHiKK (Duke) v, Neill (1877), 2 
L. K, Ir. 132.— IR. 

n. Ordnance survey maps — Value as 


evidenrcr— Proof of parish boundaries.] 
— Observations as to the vuluo of 
ordnance survey maps in proviruf 
parish boundaricpf. — ^G ibhon v. Bon- 
MNGTON HUUAR BEKININU CO. (1869), 
7 Maeph. (Ct. of Hess.) 394. — SOOT. 

Q, — — Observations 

on tho cvldeuco rerjuired to prove 
parish boundaries, He ou the vaJue of 
plans He ordnance survey maps 
evidence. — MiCACiiKn v. Bi.Am ' 
riiAXT, (1913) H. (;. 417.— SCOT. 
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Seci. 12 . — Public documents : Sub-sect. 15, A. (6), 

B. C . 1 

3246. Bishop or archdeacon’s 

registry.] — Ahmstuong v. IIewiit, No. 3215, a)i1c. 

8247. Book kept In vicarage.] — 

(J ) Thn evidence afforded by tiie ecclesiastical 
parliamentary surveys, eitluu* for or against a 
modus, is entitled to very little^ wdght. 

(2) Old receipts by churcliwardens to j^arish- 
ioncus, f(jr contributions by the lattc‘r to ti»e modus, 
rejected as evidence to 8iipi)ort it. 

(.3) An entry, purporting to b<‘ a t(‘rrier, in an 
old book called a x>ariHh register, produced from 
an iron chest in the vicarage house*, of which the 
only key was kept by the vicar, tS6 accompanied 
by other suHi)icious circumstances, admitted in 
evidences, at nusi prius, <fe left to the jury to receive 
its due weight : found by them not to be authentic, 

therefore rejected by the ct. — A tkins <te IItths’t 
r. Dkakk (1S25), M‘C]e. <te Yo. 213; 148 E. K. 
388 ; prcinous proceed inas^ sub noni. Drake r. 
SMYTir (1818), 5 Price, IhlO, Ex. Ch. ; (1824), M‘Cle. 
ifcYo. 210, n., If. L. 

3248. — Son of registrar of diocese.] 

— (1) On the trial of a feigned issue under Title 
Act, 1833 (c. 71 ), s. 43, Ixdween the Vicar of IMelton 
Mowbray Ai, certain occuf)ierH of lands within thf^ 
townsliip of b]ye Kettk^by within that jiarish, to 
try whether there was a modus of 13,8. Id. j)ayable 
by th<‘ lord of the manor of II. K. at Michaelmas 
in (‘adi year, in li(‘u of all vicarial tit hes in resp(*ct 
of th(^ lands within the township, x)ltf. jiroduced in 
evidence a bill filed in 1823, by the then vicar of 
M. M., against certain occux)i(MS of lands in K. K. 
for the subtrjiction of tithes, in which the then 
(lefts., non(? of whom wen; x^arties to the jin^sent 
issue, set ux) a claim of a modus of 13,s. 4d., alleged 
to be X)ayable by the owiK'is of lands within the 
townshix) Micha(‘lmas in (*ach y(air ; A. on which 
a decree was madi* to take* an account of the tithes, 
with costs, to be jiaid by (lefts. : -Held : Jus decree, 
although receivable in (‘vidence, was not con- 
clusive on the jury ; luu’, senihle, on th<^ tithe comr. 

(2) In ordei* to render a t(U*rier or other ancient 
document admissible in evidence, it is not nec(}8sary 
that it be x>roduoed from the most prop(^r place 
of custody ; it is sullicient that it conuvs from a 
])lac(^ where* it might n^asonably be expe(ded to Ik* 
found ; wliere a terrier was produced by the son 
of an attorney who was a ri'gistrar of the diocese 
of Dincoln, who staled tliat he brought the 
document from his father’s onice ; — Held : it was 
receivable in evidence, although it ap^ieared th(*re 
was a g<*neral registry room belonging to the 
cathedral. (JuoiKUiTON v. Blake (1843), 12 
M. iSc W. 205 ; 13 D. .1. Ex. 78 ; 2 D. T. O. 8. 1.50 ; 
8 J. P. 42 ; 8 .lur. 275 : 1,52 E. H. 1172. 

Annotation : An to (2) Re!d. Doo d. Anmdcl t\ Eowler (1850), 

14 J. V. 114. 

3249. Evidence of right to tithes — Not 

signed by rector.] — Potts r. Durant, No. 3575, 
post, 

3250. .] — H.A.RCOURTr. Peirson, 

No. 3013, post. 

3251. ->.] — Old terriers, recording that 

titlio of hay is payable in kind, signed by the rector, 
churchwardens, overseei*s, ^ some of the resident 
parishion(*rs, ai'c good evidence l-o rebut the 
presumption of a farm modus, attempted to bo 
establislu'd by i)roof (3f a money x>a>nncnt having 
been uniform ly rendert*d within living memory Ac 

PART IV. SECT. 12. SUB-SECT. 16. 

p. Admissihilify — As to matter of 


the absence of any evidence even of rexJutation 
that the tithe had ever been taken in kind ; <te 
that although such terriers are not proved to have 
been signed by any person interested in the farm. — 
Mytton Harris (1816), 3 Price, 19 ; 143 E. R. 
178. 

3252. Though not produced from 

proper depositories.] — Tucker v. Wilkins, No. 
3400, post, 

3253. Bearing no date— Inadequately 

signed.] — A terrier without date, & bearing the 
signatures of various persons, having no addition 
or designation affixed to their names, is admissible 
in evidence on behalf of th<^ vicar, if produced under 
cii*cumstanc(*s showing it to be a genuine document. 
—Halt. v. Farmer 2 Y. <te O. Ex. 145 ; 

130 E. R. 343. 

3254. Evidence of ecclesiastical custom.] — 

An ancient terrier contained the following state- 
ment as a class of rights belonging to a x^arish 
church : “ Easter ofTerings, every communicant, 
2d. ; every cow, 2d. ; every x^lough, 2d. ; every 
foal, l.v. ; every liive of bees. Id.; every house, 
3.id.” : — Held: (1) the terrier was admissible, <te 
was evideuc(‘ of a custom siifTicient to ex(dude an 
alleged common law right to Easter ofTerings at 
the rate of 2d. per head for every member of a 
family of or abov^e tlu? age of sixteen, as this right 
liad never be(m considered to include some of the 
items (‘mbrac<*d in the statement. — R. v. Hall 
( 1833), L. K. 1 Q. B. 332; 7 B. it S. (U2 ; 35 
L. ,1. M. {\ 251 ; 30 .1. P. 329 ; 12 .Tur. N. S. 892. 

— — Evidence of boundaries.1 — See Boundaries, 
Vol. VII., p. 318, N(^s. 379, 38(/. 

Ecclesiastical inquisitions.] — Sec Nos. 3203-3270, 
post. 

B. 1 nquisilions. 

3255. Domesday Book — Evidence of character 
of manor.] — Domesday Book nderred to to ascer- 
tain whether a certain manoi* was ancient demesne 

or not. - A. B. v. (1317), Hob. 188 ; 80 E. H. 

335. 

3256. .]— Holdv V. Hodges (1003), 

1 Sid. 147 ; 82 E. K. 1023. 

Jaaofahtm ; —Mentd. Newton v. Shuftoo (U»()7), 2 XCeb. 158. 

3257. — -.1— Rowe r. Brenton (1828), 

8 B. A:, C. 737 ; 2 State Tr. N. S. 251 ; 3 Man. A: 
liv. K. B. 133; Coiw.anen’s Rex>. 1> 88; 108 

E‘ R. 1217. 

Annotations .•—Reid. Doe (1. William IV. r. Iloberts (1841 ), 1 3 
M. & W. 520. Mentd. Dee <1. ('artliew r. Rrentoii (1830), 

4 Moo. 1*. 18H ; WhlttlnKhaiii Bloxhain (1831), 4 
C. & i\ 597 : Evans v. Taylor (1838), 7 Ad. A: Kl. 617 ; 
U. V. Jtirhmond, Manor (1841), 5 Jnr. 005 ; Anglesey r. 
Hatherplon (1842), 10 AX. & W. 218 ; Doe d. I)rtnd v. 
Thoiupsou (1845), 7 Q. B. 897 ; Rogers r. Brenton (1847), 
10 Q. B. 26 ; Kx p. Exeter (Bp.), Gorham v. Exeter (Bp.) 
(1850), 10 V. B. 102 ; .Shaw r. Beck (1853), 8 Exch. 392 ; 
.loHsop r. .lessop (1861), 30 L. J. 1*. M. & A. 193 ; A.-G. 
to iTince of Wales v. CTossman (1866), L. R. 1 Exch. 381 ; 
Dixon i». Karrer (1886). 18 B. D. 43 ; Sutton Harbour 
Improvement Co. v. Plymouth Town Grdns. (1890), 63 
Ij. T. 772 ; Mercer r. Denue, (1905] 2 Gh. 538. 

Evidence of boundaries.1 — Sec Boundaries , 

VdI. VTI., p. 315, No, 352. 

3268. Ancient Inquisition post mortem— Not 
admissible — ^Without proof of issue of commis- 
sioner.] — Newburgh r. Newburgh, No. 3005, 
post. 

3259. Whether evidence of title.] — Leigh- 

ton V. Leighton (1720), 1 Stra. 308 ; 93 E. R. 
539 ; subsequent proceedings, 4 Bro. Pari. Oas. 378, 
IT. L. 

3260. How proved — Evidence of commis- 

sion under which inquisition issued.] — An old in- 

out proof of the commission on which 
it was ijrroimded. — G abbktt v . CT^anct 
(1844), 8 I. L. II. 299.— IR. 


ffeneral reputation .] — An inquisition 
taken In the year 1614 was euffleiont 
evidence os a matter of reputation of 
the existeiK*© of a certain place, with- 
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quisition, post mortem^ may be read as evidence, 
without producinj? the commission \ipon which it 
issued ; but it is necessary throve that such a 
commission did actually issue, which mav be done 
vied vocc.— A ndekton v. Maoaw^ley (172b), 3 
Bro. Pari. Cas. 588 ; 1 E. R. 1515, 11. L. 

3261. Under Exchequer seal —Evidence of title — 
Not conclusive.] — A commission under the Ex- 
chequer seal is admissible, though not conclusive 
e\ddence. — TooKpm i;. Beaufort (Duke) (1757), 
1 Burr, lie ; Bull. N. P. 233 ; Say. 297 ; 97 
E. R. 238. 

AniiMfiiions : — ^Refd. P. v. Eriswell (17U0). 3 Tc'rm Rc]>. 707 ; 

i\ Lomax (lM:i8), 8 Ad. & El. 198 ; i>oo d. Williani 

IV. u. Kobertn (ImD ), 13 M. & W. 520 ; Neill v. Devonshiro 

(1882), 8 App. Cas. 135; Jenkins v. Dunraveu (1898), 

02 J. 1*. GOL Mentd. NorwicOi v. liorry (1709), 4 Burr. 

2277. 

3262. Under order of House of Commons — 
Evidence of fees — Payable to oflicers.] — The 

inquisition taken in the year 1730 as to tlie ftics 
due to dilYerent olTicers is conclusive evidcmce. — 
(IREEN p. llEWE'rr (1793), Peake, 243, N. P. 

3263. Inquisition as to goods taken under (1. fa. 
— Whether admissible — ^Action of trover against 
sheriff.] — An inquisition made by the sherilT’s 
jury to ascertain to whom the ])ropertv of goods 
taken under /i. /h. belongs, though found in favour 
of A., is not admissible evidence in an action of 
trov(u* for the goods, brought by A. agaimst th(‘ 
sherilT. — Eatkow r. Eameii (1795), 2 11 y. HI. 137 ; 
12(5 E. R. 030. 

3264. Action against sheriff for false 

returns. j — In case against tlie sboriff for a false 
r(‘turn of ?ru/ta hona, an inquisition taken by him 
to ;isc(‘rt-ain the pr(jp<.*rty of the goods tak<‘n und(u* 
thr' fa. finding theni to bo the j)roperty of a third 
poi’son, not deft, in tin; execution, is not admissible 
evidence for the sherilT.- (iLOs.sop v. Pole (1811), 
3 M. A S. 175 ; 195 E. R. 579. 

3265- On writ ad quod damnum — Temp. Edward 
III. — Evidence of value of land.] — Hullen i\ 
MiniEL, No. 3009, pas7. 

3266. Ecclesiastical Inquisition — Evidence of 

title to tithes — Valor beneflclorum temp. Henry 
VIII.J— Ayde V. Flower (1717), Bunb. 7; 2 

Owill. 013; 115E. 11.570. 

Annotation : — Mentd. Batchcllor r. yiuallcoiiibo (1818), 3 

JSDuUl. 12. 

3267. Inspeximus of inquisition.] — 

In a suit for small tithes : - Held : (1 ) a btjok was 
admis.sible in evidence which was datial 1311, A 
was in the Archbishop of ')i'ork’s Registry, in the 
name of the Archbisht)p, A which c.ontained the 
inspr.rhnas of an inijuisition he had di]‘ected to be 
talvcn by his st*qu(*strator, A stated that tlu? vicar 
receiv(‘d at that tim<* all the tithes (‘xcept those 
specifh.'d. 

(2) An account by the minister who was in 
posse.ssion, immediattdy after the dissolution of a 
moniistx^ry, stating tithes which wave received from 
the various farms was also admi.ssibh*. - Don- 
NisoN V. CuKUY (1810), M‘Cle. A Vo. 11, n. ; 118 
E. R. 303. 

3268. .] — Upon a bill for tithes 

by a vicar against the oc<*upi(*rs of an estati^ which 
had belonged to the Knights llosxutallers of St. 
.John of .Jerusalem ; A, after the dissolution of tlie 
momi.steries, being vested in King Jlenry VIII., 
Jiad been gi‘ant('(l bv him to the Arclibishop of 
York A liis successors, under whom defts. occupied ; 
defts. pleaded that the lands were held by the 
Hospital exempt from tithes, tliat tliey were so 
held A granted by the King ; A they proved that | 
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no tithes had within memory been paid for the 
lands. On the part of the vicar was ])roducod an 
inspeximus of an inquisition made under the 
authority of the Archbishop (d York in 1314 ; by 
wdiich it was found, afbcu* s[)ecifying certain tithes, 
th.at the vicar ought to receive all other tithes to 
the church belonging, except corn A hay, which 
the master A brethren o[ the hospital of "st. .lolm 
of .Terusalem received as rectors ; but that all the 
vicars had, ever since the time of the ordination 
of the vicarage, received all other tithes, A peace- 
aid y, A did so at that time, but they W(U'e bound 
to give their tithe of corn A hay ” : —Held : upon 
tlie evidence of tliis docunumt, the vicar was 
entitled to the tithes claimed by his bill.— ]<h.SLEY 
r. Donnihon (1828), 2 Bli. N. S. 91 ; 4 K. R. 1000, 
It. Jj. ; aff /. S. U. sid> noni. Donnison v. IOlsley A 
Barton (1821), M‘Ule. A Yo. 1. 

Ann >tat ions Hall r. EnnutT (1H3G), 2 Y. & O. Ex. 

145. Mentd. Nortea r. llarnitioful (182G), 1 Y. A J. 94 ; 
BarnoH c. Stuart (1831), 1 V. A V. Ex. 119. 

3269. — - — Taxation of Pope Nicholas.] — 

Bur.LKN V. Mtcjikl, No. 3000, post. 

3270. .] -Bree r. Heck, No. 

3238, a)dc. 

Evidence of boundaries .] — See Boundaries, 

Vol. Vir., p. 318, No. 385. 

3271. Inquisition of Duchy of Lancaster — 
Evidence of manorial rights.] — M anc hester ( U>ri‘n. 
V. Lyons (1882), 22 C\\. 1). 287 ; 47 L. T. 077, U. A. 
Annotni ions : —MBXiid. Aluugavunny liniirov'onaujt ComrM. 

V. Strakur (1889), 4 2 (Jli. D. 83 ; Biriniui^liatu Coi’pu. v. 
EoHtur (1894). 79 li. T. 371 ; Now WiuciHor Corpii. v. 
'Paylur, 118991 A. i'. 11 ; A.SJ. r. lloriu'r (No, 2), 11913) 

2 (9i. 149 : ilailslwun C'atllo Market Co. v. Tolinari, |1915 

1 Ch. 3G9. 

3272. Under commission of lunacy -Admissible.) 

-WheiHi to an action against exors, on th(i bomi 
of their tc^stator, they plead von est factum, A S(it 
up lunacy as a chdence at- tlie tiial, an inquisii-ion 
taken undta* a commission of lunacy against 
testator after the (‘Xi^inition of t-lu* bond, tinding 
that h<^ had b(*en a- lunatic*, from a day autc'cedent 
to that, without any lucid interval, is admissible} 
evidence. -Faui.DER v. Sir.K (1811), 0 t’ami). 120, 
N. P. 

Annotations : — -Reid. Hill r. (Mifl'ord, ClifTord v. TJniniH 
Clin’oril r. UhilllpH, I1997J 2 Ch. 23(1 ; Bird r. Keup, (1918] 

2 K. B. G92. Mentd. Towart. u. SeiJai H (1 8 1 7 ), 5 Uovv. 231 . 

3273. — - — .)- The presuirijit-ioii of law is, 

that t.h<} verdict of a jiiry und(*r a Commission of 
lunacy, that t-lic* i)arty, thci subjccl- of the com- 
mission, is of unsouncl mind, is well foundc'd, A, 
if th<! commission remained unsup<as<*ded, that- tlie 
party continu<*d a lunatic at Ids d(‘ath, Sucli 
presum}>tion, liow(*vc*r, may h<} rcjbutted A dis- 
placc'd by positive} ]jroof of <}ntir(5 rcujova^iy, or 
Iiossessmn of a lucid interval, when a t(}Mtam(*ntary 
instrument w^as executed. -Piunsep A EAsr 
India Uo. v. Dyce Sombre (1850), 10 Moo. P. C. U. 
232 ; 11 E. It. 480 ; su/j //am. Fast India Uo. A 
pRiN.sEP V. Dyce Somrre, 4 W. It. 714, P. U. ; 
varyiiKj S. (J. suh nom. Dyce Somicre i\ Titoup, 
Soi-aroli a Prinsep a East India Uu., Dea. A 
Sw. 22. 

Annotations : — Reid. In the Goods of Crip pea (1911), 80 
L. J. P. 47 ; Birdr. Keep. I1918J2 K. B. G92. Mentd. 
Swinftm v. .Swinfea (1859), 1 Sw. A Tr. 283 ; Hatrii»Hon 
r. Guy (1891), 04 J>. T. 7 78. 

Coroner’s Inquisitions .] — See Coroners, YoL 
Kill., pp. 247, 250, 200, Nos. 201, 243, 403, 101. 

(7. Assesmmmis. 

3274. Land tax assessment — Evidence of occupa - 
tion.]— (1 ) On an ej(‘ctment for a hous**, the land 

assets of /w/i/fr.]— Hoad -cons returns 
rendered thouifh not conolUHive : — 
ffcld • to he adlrdM^lhlc In evidence 


BROOKS V. TOWSK (1885), 24 N. B. K. 
387.-- CAN. 

r. lioad-ccss refnrns — Evidence of 
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Seel, 32 . — Public ducumenJe : Sub-sect. 15, C,; suh- 
sects. 30 <&: 17. J 

tax asBessment of the x)arish in which the collector 
of taxf‘s charges himself with the receipt of mon(‘y 
from B. as tenant of a paHicnilar house, is cvidenei' 
that B. was tenant at that time. 

(2) The books of an insurance co., in wliich they 
charge themselvt^s with the receipt of a sum of 
money, as a premium to insure a particular house, 
in the occupation of 1^. from lire, are, also, evidence 
of his occupation. These entries are evidence, 
because the jiarty making tiiem cliarges liimself 
with the receipt of money. Bok d. Smith v. 

(1821), I C. & B. 218 ; B-y. & M. 02, 

N. V. 

3276. .] — Doe d. Strode v. Seaton, 

No. 8080, post. 

3276. ,]■ — Tlie land tax assessment 

books are primd facie evidence of the occupation 
of a certain liouse. — J ohnson v. Thompson (1850), 
15 L, T. O. M. 487. 

3277. Evidence of seisin.] — AVhere it 

appeared tiuit the land tax assessments were irr(*- 
gularly kejit ; that when the estate remained in 
the same family the assessments were usually 
continu(*d in the name of the ancestor, ^ it was not 
changed until thc^ estate was sold or went to anoth(*r 
family : — Held : the land tax asse8.sments were not 
evidence of seisin of th<‘. party assessed. — D oe d. 
Stanhrury V. Arkwright (1888), 2 Ad. Kl. 
182, n. ; 5 0. & P. 575 ; j Nev. k M. K. B. 781 ; 
2 lu J. K. B. 102 ; 111 K. U. 71. 

Arinutations : — Expld.lRx' (1. St rode v. Seaton (1831), 2 Ad. (^c 
Kl. 171 ; Doe d. Hopt'y r. Yoniif^ (18tD), U .hir. 91 1. 
Consd. Sniitli v. Andnnv.'^, 11891J 2 (.!h. (>78. Mentd. l(<t 
Stepacy Election Petn., jHaucHon v. ])urant (18h(»), 31 
VV. H. 547. 

3278. Under Union Assessment Committee Act, 
1862 (c. 103) — Evidence of valuation] — An asscsss- 
inent mad<5 under al)o\'e Act is (*videnc(^ only, not 
proof, of thc^ accuracy or inaccurac^y of a valua- 
tion upon whicli a chundi rate is made. — IC dward.s 
<te Mann v. Hatton (1800), L, K. I A. k B. 21 ; 85 
li. J. Bed. 1 ; 18 L. T. (580 ; 80 .1. P. 211 ; 12 Jur. 
N. S. 1 11. 

Annotation ;~Refd, Bamc.s v. Grant (18(50), L. H. 1 A. & E. 
37. 

Evidence of boundaries.] — See Boundaries, VoI. 
vn.,p. 818 , No. 881 . 


SuR-sEUT. 10, — Hate Books. 

Sec Poor Kate* Assessment k Collection Act, 
1800 (c. 11), s. 18. 

3279. Admissibility.] — In debt on bond against 
the surety of a deceastnl coll(»ctor of tax(*s, con- 
ditioned b)r the diu' performance of his duty as 
such, k for cleliYering to the obligee, nil books k 
account s entrusted to his car(^ ; a collecting book 
r.^ceived by him from his predeci'ssor, for the faith- 
ful delivery of wdu(‘h to the obligee, deft, became 
8 irety ; A <^)n the death of ilie ju incipal it w^as 


accordingly delivered t-o such obligee containing 
the names of the parishioners residing within the 
parish for whicli the collector was appointed k the 
sums at wliich they were rated, k the usual mark 
was made by him therein, opposite to some of such 
Harness, by which he indicatetl the receipt of the 
sums assessed on them ; k receipts signed by him 
for money paid to him in his official (capacity, were 
produced k received in evidence against the surety 
on the execution of a writ of inquiry. On a motion 
whether they ought to have been admitted : — 
Held : the entries made in such book were pro- 
perly received as evidence at the trial, as it might 
be deemed a public book ; but the circumstamH*s 
of tha case did not warrant either an actual or* 
implied authority by the surety, so as to admit 
the receipts of the princijial as evidence against 
him. — Gos.s v. Watlinoton (1822), 3 Brod. k 
Bing. 182 ; 0 Moore, C. P. 355 ; 129 B. R. 1288. 
Annoiationa : — Ezpld. Whitnash r. Geoi^e (1828), 8 B. & C. 

650. Consd. Middleton v. Melton (1829). 10 B. & C. 317. 

3280. Books kept under private Act — By 

church trustees.] — R. v. Murphy, No. 1878, ante. 

3281. To prove ownership.] — Blount v. 

i.AYARD (1888), [1891] 2 Ch. 081, n. ; 4 T. B. R. 
512, (k A. ; subsequent jjrocceduigs (1889), 5 
T. I.. R. 871, N. P. 

Annotations : — Refd. Smith v. Andrews, [1891] 2 Ch. 078. 

Mentd. Brlnckman r. Malley (1904), 73 L. J. CUi. 100; 

Simimou V, A.-G., [1904] A. (!. 470 ; A.-G. v. AntrolniH. 

11905) 2 Ch. 188 ; BeJirens v. Richards, [1905] 2 C3i. 014 ; 

Foster v. Wurblinj^teu U. 1>. C. (1905), 3 L. U. R. 005 ; 

TralTord r. St. Faith's R. J). C. (1910), 74 ,T. P. 297 ; 

Johnston v. U’Neili, [19111 A. C. 552 ; Folkt'stone ("orpn. 

V. Brockman, [19H] A. (5. 338; Shearburn v. Chertsey 

R. D. (J. (1914), 12 Jj. G. R. 022 ; A.-G. v. Sewell (1918), 

88 L. J. K. B. 425. 

3282. .] — In an action for trespass 

on a sevtiral fishery (nidence of fishing by the 
imhlic. as of right was admitted in derogation 
of pitf.'s title. Entries of the names of tenants in 
X^arisli rate books were admitted in proof of owner- 
ship of the fishery by the lessoi-s, pltf.’s predecessors 
in tiHe. The books wvre brought from the union 
workhouse where they had been kept: — Held: 
the books came from the proper custody. — 
Smith v. Andrews, [1801] 2 Bh. 978 ; 95 L. 

175 ; 7T. L. R. 527. 

Annotations : — Mentd. HindRon v. Asliby, [1890] 2 Ch. I ; 

JohuHtoii i’. O’Neill, [191 1 ] A. C. 552, 

3283. How proved — Verified copy.] — Semhle : 
a rate book is “a public document ” within 
Evidence Act, 1851 (c. 99), so as to admit of proof 
by means of a coj)y not certificated, but verified 
by a witness who has made it.- Justice v. Erstob 
(1858), 1 B. k B. 2.59, N. P. 

3284. Production from proper custody — 

Clerk of union.] — Doe d. Ricketcs v. Ballinger 

),2L. T. O. S. 102. 

3285 . Union workhouse.] — Smith r. 

Andrews, No. 8282, ante. 

3286. Whether conclusive evidence — Of liability 
for rates.] — A person summoned before justices 
U) show cause why a warrant of distress should not 
issue for non-pa j^fnent of poor rates has a right to 


boslH on which to asoertiiiii tlic 
of the taluk. — Hkm Chandra 
D iiiiY V. Kali I’uosanna Bha- 
DUKI (1903), X. L. R. 30 Calc. 1033 ; 
L. K. 30 3ml. App. 177.— IND. 

s. I*oor law xuiluaiion — Eindence 
of value of land.] — The poor law valua- 
tion is evidenco as a public document 
of the value of the land comprised In 
it, — S wift v. M’Tifhnan (1848), 11 
1. Eq. 11. C02.- IR. 

PART IV. SECT. 12, SUB-SECT. 16. 

3286 i. JVhdhcr conclu^ve ctrklence^ 
Of liability for rafet.] To pi-ove the 


rates sued, pltfs. tendered the rate 
book. The severiil cutrieH in the hook 
showingr the individual assessments 
wore not scaled witli the coriui. seal, 
but the seal was olQeiul at the end of 
the entries for the year on the Rnal 
ptige ; — Held : the book w'ns admissible, 
A: t he entry of defts.’ aHs€^ssment was 
conclusive evldoiico of its contents, 
without proof of the atUxiiii? of the 
seal, except os the property was 
erroneously or illegally rated. — Bal- 
main Borough u. Mort’s Dock 

Co. (1902). 2 H. H. 
N. 8. W. 16 ; 19 N, 8. W*. W. N. 117.— 
AUS. 


3286 ii. The rate book 

is not conclusive evidence of ratability 
or occupancy. — Auc’KLand Cori’n. v. 
SPKIOJIT (1898). 16 N. Z. L. R. 651.— 

N.Z. 

3286 111. — .] — A municipal 

valuation roll Is conclusive as to the 
amount of rales payable, but not as to 
the liability of a person to be rated. — 
Umtata MuxicirALiTY V. Union 
Government, |1913J C. P. D. 540. — 
S. AF. 

rate being within 
requirements of Municipahtirs Act, 
1897, if. 166.}- -In a suit instituted to 
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call evidence to show that, though his name appears 
on the rate book as occupier of the premises rated, 
ho is, in fact, a mere caretaker. — K. v. Simmonds 
(1893), 62 L. T. M. (J. 106 ; 5 K. 51(i ; 57 J. P. Jo. 
32*1 ; 3 Kydo, Rat. App. 316. 

Annotation ;~Refd. 11. v. Ba^Hhawe (1890), 75 Ij. T. 513. 

3287. Of gross estimated rental — As against 

rating authority.] — The gross estimated rental 
of premises as it appears in the rate- book k 
valuation list is final, ^ it is not competent to a ct. 
of quarter scs.sions upon a ratcqjayers’ appeal from 
the assessment committee, to admit evidence 
tendered by the rating autliority to show that the 
gross estimated rental has been understated. — 
Houton <fc Son Wat.sall Assessment Oom- 
MJa-TKE, [189SJ 2 Q. B. 237 ; 67 L. J. Q. B. 804 ; 
78 L. T. 684 ; 62 J. P. 437 ; 46 W. R. 607, 1>. 0. 
Annotations : — Mentd. Hendon l^upor Works Co. u. Sunder- 
land Assessment Committee, 11915] 1 K. B. 7(i3 ; Fowler 
(Leeds) V. Hunslet As-sessmont Committee, [1917] 1 K- B. 
720 ; Gateshead Union Assmt. Com. r. Uedheugh CoUiery 
Owners (1921), 88 J. 1‘. Jo. 780. 

3288. - — — — .] — On the hearing of an 

ai^peal to quarter sessions against a poor rate in 
which the assessment committee contended that 
they were entitled to give evidence that the gross 
estimated rental inserted in the rate- book was too 
low, they stated as faids which tlioy could prove that 
in the years 1900 & 1906 by agreement between 
applt. CO. & the assessment committee the net 
ratable value was fixed at a certain figure, to which 
50 percent, was added, the sum so aiTiv(id at to be 
deemed the gross estimated rental & inserted as 
such in the rate-book : —Held : a.s a general 
principle of law, the assessment committee were 
bound by the amount of tlie gross estimated rental 
appearing in the rate-book, <te wor(‘ not oritif.led 
to call evidence before cpiarttT sessions to show that- 
the gross estimat/cd rental had been fixed too low. - 
Hendon Papku Works (Jo, v. Sunderland 
Assessment CJiimmittee, [1915] 1 K, B. 763 ; 81 
L. J. K. B. 476 ; 112 L. 116 ; 79 J. i». 113 ; 13 
\u G. R. 97, (\ A. 

Annotations : — Consd. Ilodliougli Colliery v. Ualewboad Union 
AHsmi. Com., (1921) 1 K. B. 3(>9. Mentd. Davin v. 
Fontyriridd Union A.sNmt. (^om., Jtliondda Ovorecorfl it. 
Rhondda U. C. (191(1), 85 L. .1. K. B. 1515; Fowler 
(LoodH) V. HnuHlct Assmt. Com., |1!117] 1 K. B. 720 ; 
Gateshead Union Assmt. Com. v. Redheuijh Colliery 
Owners (1924), 88 ,T. U. Jo. 780, 

3289. .] —Applt s., owners of 

ccu’tain premises, ajipealed to .si)ecial se.ssions 
against the amount of the gross estimated rimtal 
& of the ratable value at which their i)remises had 
been assessed for the i^ooi- i*aU^. The special 
sessions rediictMi the amount of th(i gross estimati*d 
rental <fe of the ratable value, but in neith(jr case 
to so low a figure as had beem contended for by 
applts. Applts. gave notice of appeal to quarter 
sessions on the ground that both amounts as 
determined by the special sessions were too liigh. 
Before the hearing of the appeal at quarter sessions 
applts. withdrew their appeal so far as it relaf/cui 
to the gross estimated rcmtal. At the hearing 
resps. who had not given notice of apx)eal against 
the decision of the 8i)ecial se.ssions tendered 
evidence to prove that the true amount of the 
gross estimated rental was in ex(;ess of tht*, figure 
arrived at by the special .sessions, but the evidence 

try whether the validity of a rate in 
witliiu the above sect. eiitricK in the 
rate books, are not conchisive evidence, 
that the rate entered in the book was 
struck ill compliance with the require- 
ments of the Act. — Bkoken Hill 
P aoraiETiUiY Block Co. v. Broken 
Hill Municipal District (1901), 1 

8, H. N. 8. W. 50 ; 18 N. 8. W. W. N. 

9. — AUS. 

a. — • — Of sfafw«.)™The assessment 


was rejected : — Held : although the decision of the 
special sessions was partly in favour of ap^ilts. 
they were entitled as persons “ impugning ” the 
decision within Parochial Asse.s.smonts Act, 1836 
((L 96), 8. 6, to appeal to quarter sessions ; as 
resps. h.ad not appealed against tlio detusion of the 
special sessioiLS the evidence tenderml by them at 
quarter sossioiLs had been rightly rejected. — 
Fowler (John) A Go. (Leeds), Ltd. v. Hunslet 
Asse-SSMENT Commit'fee, [1917 j 1 K. B. 720 ; 86 
L. J. K. B. 816 ; 116 L. T. 562 ; 81 J. P. 118 ; 33 
T. L. R. 200 ; 15 L. G. R. 211, D. G. 

3290. — -—Of annual value— For determination 
of water rate.] — Wat/er Rato DeflruGon Act, 1885 
(c. 3 1 ), ajipliiis not only to Waterworks Glauses Act, 
1817 (c. 17), s. 68, but also to Southwark A 
Vauxhall Water Act, 1852, s. 58, A consequently, 
in oixler to jirove the annual value of a house in the 
meti'ox>olis for the pui’pose of determining whether 
the water rate is to bo paid by tin? owner or the 
occupier, it is sultleient to x>roduco the rate- book 
showing the ratable value of the house as settled 
by the local authority. — M Einu^pDLT'rA N Water 
Board v. Strekton (1910). 102 Ij. T. 220 ; 74 
J.P. 180; 8L. O. R. 277, 1). G. 

3291. Liquor licence.] — In determin- 

ing t he amount of the licciici‘ duties imposed by tlie 
Finance (1909-10) Act, 1910 (c. 8), the valuation 
list for tlio time heung in forci" under the Valuation 
(Metroyiolis) Act, 1869 (c. 67), is not ('onclusivii 
evidence of the annual value of lu;ensed premises. — 
Wrigglesworth V. R. (1910), 104 L. T. 593; 75 
J. P. 118 ; 27 T. L. R. 151 : 9 B. G. R. 329. 
Annotations .'—’iHeTLiA. Joints v. West Dorliy Union (1911), 

75 J. F. 375 ; Truman, Hiinhnry, Buxton v, 1. U. ComrH., 

119121 3 K. B. 377. 


SUB-.SEUT. 1 7.-- Reports. 

3292. Report of custom house searcher— Ad- 
missible.] — A copy from the cu.stom house, of t he 
.siqrrcher’s report of tin* eargr>, kept there, is 
evidence. -JojiN.soN r. Ward (1806), 6 Fsj). 47, 
N. P. 

Annotation :' — Distd. Ilimtloyi’. Donovan (1850), 15 Q. B. 90. 

3293. Judicial report- Prothonotary*s report — 
Before whom interrogatories taken — Not con- 
clusive against parties interrogated.] -'Phe i>ro- 
thonotary’s reiiort is not coned usivo against pa,rties 
who have been jiut answ(‘.r iulAUTogaUudi^s before 
him, but they may oxccfit to the report on any 
material i>oint. --/dc Isaauhdn (1823), I Bing. 272 ; 
8 Moore, G. IK 214 ; 130 F. R. 109. 

3294. Master’s report — Subsequent pro- 

ceedings— Between different parties.] — A report 
[of a master] finding a particular fact, will not bo 
ordere^d to bo read as evidonoo in another suit 
relating to the same matt{;r, but betwiam different 
parties, though the evidence, by which that fact 
was formerly roved, has been since lost. — 
Maule V. Bimtce (1821), 2 Goop. /cm/?. Oott. 215 ; 
47 K. R. 1133; sub iwm. Maule a. Menue, 3 
Ij. .1. O. S. Gh. 42. 

3295. Magistrates* report — Printed by order 

of House of Commons— Admissible in Admiralty 
Court.] — A copy of the report of the st’pendiary 


roll is concIUHivo as to tlio Hiatus 
of tlio persons mentioned In It. — 
Warwick Townsiim' V. Puiooke (1901), 
21 (J. D. T. 231 ; 1 O. L. R. 433. — CAN. 

b. Of poatina of notice.] — 

R. V. Rapay (1902), 5 Terr. L. R. 
367.— CAN. 

— — , Qf fialuation.] — Turn- 
bull Real Estate Co. r. R. (190.3), 
33 S. C. R. 677.— CAN. 


PART IV. SECT. 12, SUB-SECT. 17. 

d. Judicial report — Maater's re- 
port — Primd fa/He eiHdence — Of what 
it ermtains.] — The inaHter’s report Ih 
primd fade evidence of what it con- 
tains, unless appealed from.- -Nionous 
V. McDonald (1658), 0 Or. 591. — CAN, 

e. Report of Sur’ceyor General — 
Rtfulence of owne.rshLp of land.] — Jones 
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Evidence 


/r. d i cu mrnfH : Snh-seds. 17 ct: 18.] 

magistrate & assessor, print/ed by order of the 
House of Commons, is no evidence in tlie (’t. of 
Admlty. — The Manoerton (1850), Sw. 120; 27 

J. . T. O. S. 207 ; 2 Jur. N. S. 020. 

3296. Made confidentially to Crown.] 

— Sturta V. Fhecc:ia, No. 3072, ayitc. 

3297. Judge’s report at election trial.] — 

The re])ort of the Judge; at an ejection trial is not 
final A con(;lu8iv(; like Ids (‘(‘rtifictate as to the 
matters contained in it.— S tevens v, Tfelett 
(N o. 1), Norwich Flection Petition (1870), ' 

K. 0 C. J\ 117 ; 40 L. .1. C. P. 58; 23 L. T. 
022 ; 35 J. P. 375 ; 10 W. K. 182. 

: — Refd. Aldridjfo r. HurHt (1876), 1 O. 1*. D. 

410, Mentd. Hcauchainj) d. Madrosikdd OvorHcorH, 

SaliHbury v. South Mlmn OvcrHoiTH, Salishury v. HonttniiH, 

Sallshiiry v. Huhvor (1872), 2 IJoiu & (’oil. 41 ; Maude r. 

Lowley (1874), L. K. ‘J C. H. 165 ; Clark i\ Walloiid (188:i), 

:n W. H. 551. 

3298. Judge’s charge to Jury — Inad- 

missible.] — An unauthenticated manuscript report 
of the ti'ial about one liundred <te forty years ago 
of an action of tr(;s[)ass, <fc of the cliarge of tiu; Chief 
Haron, which was rt'Ceived in tlie ct. below, is a 
docum(‘nt which ought not to be admitted in 

evidence. Hrhxjes v. lluuiTON (1805), 11 J... T. 

053, L. C. 

3299. Report of Irish Judge to divisional 

court — Evidence of judge’s decision.] A rejiort 
made by an Irish judge to a divisional <;t. in Ireland 
to b(; used as an application to s(*t aside; the V(*rdict- 
was evidenc(‘ in an Fnglish action bet ween t h(‘ same 
paTti(‘H of what took })lace at thi‘ ti ial A what the 
Judge* d(‘cided. llorsTouN v. Slkr) (Marquis) 
(1885), 21) (3i. 1). 418; 52 L. T. 00; 1 T. L. H. 
217. 

AmuitaiUm .'- -Mentd. ('alrd v. Mush (1886), 8H Ch. J). 22. 

3300. Metropolitan chief gas examiner.] — 

K. V, Fonuon ('ouni’y (V)un(Ml, Commercial 
Cak (k). (1805), 1 1 r. I.. n. 337. 

3301. Judge’s notes of witness’ evidence — 

Not evidence of matters deposed to — After death 
of witness.] — A t'(*rthled copy of the; Judge’s notes 
of the evidence* e)f a witue*HS evillcd by petitioner at 
tlie; bearing of a ])eti(ieui for divoree a mohsd cl 
Ihoro cannot , in e;ase of the death of the witne\*;s, 
be* receiveal as preiof of the; mattei's de*pe>seel to by 
him upon the see-einei reaeiing of a bill feu- divore e* 
pr(*senteel bv petitieuicr. — (dUFFiN’s I )ive>KCE Bill, 
[18001 A. C.‘l33. 

3302. Law reports — Statement of facts of 

case — Inadmissible as evidence.] — Tin* elire etors of 
a CO., issue'el a j)re)spee'tus on the faith of which 
B. nj)p]ie*el fcjr A was allot toel sluire*s in the co. 
The e'e). went into liejuieiatiein. B. hrenight an 
action unde*r Dlree-tors’ Jdaiiilit y Ae*t, JSOO (e. 01), 
s. 3, against tliree of the directors for compensation 
on the grounel t hat the pie)spe*e*tus e'euitained an 
untrue stateme‘nt. .luelgnu'nt weis given in his 
favour with costs A an inepiiry as to damages 
dii’octe?d. Defts. appealeel to the Ct. of Appeal, A. 
the House* of Ixirds, but be)th a})j)eals were dis- 
mis8e*d with costs. Tlie case is rcportoel suh nom, 
Broome v. Speak, [1903] 1 (3i. 580. A ceimpromise 
was arrived at under witich t he inquiry was elropped 
efc B. was jiaiel (‘ompensatiein at the rate of lo.s*. 
per Hhai*e, his taxe*d co.sts of the* inexuiry A £700 
additional ce.>sts. Many other shareholeici*s made 
claims which wt'i'e also compromised & the three 
defts., in B.’s action A semie of the otlwr directors 


paid large sums in this way. Tliey did not take 
advantage of third pai-ty proceelure but brought 
this action against the remaining directors & the 
exors. of three of them, who had died since the 
prospectus w^as issued to enforce under sect. 5 
of the Act contribution by th(‘m of their share of 
the compensation wliicli had been paid : — Held : 
the statement of facts in the above report ought 
not to be treated as evidence but tiie judgments in 
that case were an authority for holding on the facts 
proved in the present action that the prospectus 
contained an untrue staU'ment. — Sheitieatid v. 
Bray, [1903] 2 Ch. 235; 75 J.. ,1. Ch. 033; 95 

L. T. 411 ; 51 W. K. 550 ; 22 T, L. K. 025 ; 50 

Sol. Jo. 520 ; 13 Mans. 279 ; on appeal, [1907] 

2 Ch. 571, C. A. 

AnnolatUm : — Mentd. Geipel v. Poach, [1617] 2 Ch. 108. 

3303. Judgments reported — Admissible 

as foundation for subsequent judgments.] — S hep- 

HEAUD V. Bray, No. 3302, ante. 

3304. Report of pilot committee — Authorised by 

Act of Parliament — Evidence as to pilot’s conduct.] 
— (1) The evidence of a iiilot, taken on boanl tlu* 
vessel X)roe(*(‘dt‘d against in pursuance of the Act, 
is not admissible against the owner ; (2) nor is 

evidence as to a declaration of a seaman on board 
that vess(‘l ; (3) nor is tiie result of an inv(‘stiga- 
t ion into the pilot’s conduct iiy a jiilot committee 
authorised by Act of I’arUament. — T he JjOKD 
Seaton (1815), 2 Win. Kob. 391 ; 4 Notes of ( Wses, 
101 ; 0 F. T. 257 ; 9 Jur. 003 ; 100 K. H. 802. 
Aumdation : -As to (2) Consd. The Eiiropa (1846), 13 .hir. 

856. 

3305. Report of Registrar-General — Evidence of 
parochial situation of place — Not conclusive.] — A 

report of the Begistrar-lh'neral under Extra- 
Baroehial I’laces Act. 1857 (e. 19), s. 1, is not con- 
clusive of a place being reputed to be extra- 
parochial.- IF r. (Jofsins (1801), 1 B. <fc S. 819 ; 

3 New Hep. 101 ; 33 F. J. M. (h 87 ; 9 J.. T. 080 ; 
28 J. V. 278 ; 10 Jur. N. S. 722 ; 12 W. B. 371 ; 
122 E. n. 078. 

AnnotalU)iv : Mentd. Tic rudding Norloii Ovorseer.s (ISCl), 

28 l\ 454. 

3306. Coastguard report —Evidence of facts 
stated.] — In a eaust; of ('ollision the books containing 
the entri(‘s madt; by tlu; coastguard, sent to the 
coast-guard ollicc*, arc* admissi))le in evidence to 
prov<* the state of wind A weather at tlu; t ime of the 
collision, without calling tlie ])erson wdio mad(; the 
t*ntri«*s.— T he (\\thi<:rina Maria (1800), F. U. 1 
A. A E. 53 ; 12 Jur. N. S. 380. 

3307. Report by committee of foreign govern- 
ment— Not evidence of facts stated.] — Sturla 
V. EiiEfxTA, No. 3072, anfr. 

3308. Report by Ofllcial Receiver— Evidence of 
facts stated.] — \Viu*re the et. has Jurisdiction to 
make <fc has exi;r( ised its discretion by making an 
order for pulilie examination under Cos. (Winding- 
up) Act, 1890, s. 8, the order will not be discharged 
on the gi'ound that fraud is not sutTlciently shown 
by the otlicial receiver’s report on which the order 
is has(*d ; & where the repoH is made in good 
faith the et. will not allow evidence to be adduced 
to rebut the charges of fraud therein, &; wnll not 
take the report olT the lile, or remit it to the official 
receiver in order that otlu*r facts, on which the 
pei*sou ordered t<7 be examined relies, may be stated 
in the report . — Be New Travellers’ (^hambeils, 
Fto., [1895] I Ch. 395; 04 F. J. Ch. 317; 72 


r. (towPK.v (1S74), :U U. C. U. 345; 
(1875), 30 V. V. U. 465.- CAN. 

f. Aciion for moliriovs prosemtion 
-—Production of inUice covrt tecord-- 
Of diftcharge of nentned — M'fothcr suffi- 
cient ,] — In ail action for lualieioiiH 


proHccntlou the followiiu? record of 
tlio police ct. \va« Hutticient evidence of 
the termination of the proceed! iigrs : 
*• .1. J. B. : chance, ntealing two ringn 
(pros. J. Beck), discharged.” — Back- 
STHOM r. Beck (1884), 17 N. .S. H. 


(.5 Tl. & G.) 538.— CAN. 

g. Report of political agent — • As 
puOlic record of public hujuiry ,] — On 
the question of ownership of a certain 
temple said to be the pixiperty of the 
Ajaigarh State, the report of a kotwal, 
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Part IV. —Documentary Evidence. 


L. T. 89 ; 4a W. R. 282 ; 11 T. I.. R. 217 ; 30 
Sol. Jo. 247 ; 2 Mans. 110 ; 13 R. 290. 

Annotation : — Hentd. lie National Storee, 11899] 2 Ch. 773. 

— Sec, further. Bankruptcy, Vol. IV., 

pp. 201, 202, Nos. 1855, 1858, 1800-1801. 

3309. Report of Board of Trade Inspector- 
Under Companies Act, 1862 (c. 89), s. 56— Not 
evidence as to facts stated.] — (l) An examination 
into the caffairs of a joint-stock va). bv an inspector 
appointed by the Board of Trade under the above 
sect, is not a proceeding of such a nature that 
prohibition can lie in respect of it either to the 
Board of Trade or to the inspector. 

(2) The examination is to be made for the pur- 
poses of making a report tliat report when made 
has nt) legal elfect with regard to any one A cannot 
be used us evidence against any one. TJio inquiry 
held by the inspector is not a judicial inquiry & has 
nothing in the nature of a judicial determination 
(Lord Bsher, M.B .). — Jie (iuosvKNoR ik- WKsr- 
ENu Bairway Terminus Hoter (k)., Ltd. (1897), 
7b Ii. T. 337 ; 13 T. J.. H. 309 ; 11 Sol. Jo. 305, 
(k A. 

Annotalion .• -./s to (1) Refd. 1?, r. JOlcctricit v (Venrs.. Kr p. 

L(^kI on ^Electricity Joint C'oniinittcc Cu.‘ (1920), 11 921] 

3310. Reports to Government departments — 
Not admissible.]— M eiu'kui'. Denne, No. 3907, post. 

3311. Report by General Medical Council - 
Evidence of professional misconduct.] 'riirec 
several articles of })Hrtnership for can*ying on the 
business of dentists, (‘iitered into by two persons 
named Llillbrd with pltf. in the first indion A 
defts. in the other two actions, all contaimal a 
provision that if (Either ])artu(‘r should be guilty 
of prof('ssional misc^onduct the other partiR*r 
should b(‘ a-t liberty to give uoUcr* in writing 
dtitermining tlie paiiiH'rship. On May 21, 1900, 
the (leneral Mcnlical Oouncil, acting under tin’' 
powers of Dentists Act, 1878 (c. 33), made an order 
directing t he registrar to strilo* the tkiOords’ names 
olT the Legist er of J )(‘ntists, on t he ground that lh<*y 
had been guilt y of conduct which was infamoirs 
or disgraceful in a ])rofessional ivspect- within the 
words of tlie Act. l*Jtf. in the first action A defts. 
in the ()Uiei’ two actions tlieroujion gave notices 
determining the partnershii). JJiese three actions 
W(;re brought to determine the validity of th(^ 
notices. JMie order of the Medieval Council was 
Lmd(*r(‘d in lividcnce : — Held: (1) the order was 
admissible as primd facie (?vid(‘nce of the fact tliat 
the Cliffords were guilty of acts infamous or dis- 
graceful in a ]n*ofessional sense, A there being no 
rebutting evidence, that fact was provi^l ; (2) t he 
order was admissible as evidence A conclusive 
evidence of the fact that defts.’ names bad b(*en 
eras(*d from the register by ord(‘r of the council, 
A might be admi.ssible against defts, for some pur- 
poses other than th(i truth of t he fact of miscon- 
duct to show the grounds upon which it was made. 
— IllRR V. (hlFFORD, CRIFFDIU) l\ ’tlMM-S, (h.IFFDRD 

V. PIIIRRIPS, [19071 2 Ch. 23b ; 7b L. J. Ch. b27 ; 
97 D. T. 2bb ; 23 T. D. K. bCl, Cl. A. ; on appial, 
119081 A. C. 12. 

Annoiatiom : — As fo (1) Refd. Bird v. Keoj) (1918), 118 L. T. 

«33. (tencrallu, Mentd. Law v. ChartAJrod liistituto 

of Patent Agents, [1919] 2 Ch. 270. 

3312. Evidence of removal from Medical 

Register.] —II iRR v, Clifford, (Tifford v. Timm.s, 
Ci.iFFORD V. PiiiRLiJvs, No. 3311, ante. 

who in 184.0 had made an iiKjnlry into 
the ownership of the tomi>le at tlie 
instance of the political agent, was 
relevant evidence as being a imtilic 
record of a public inquiry. — U aldeo 
Das V. Gobind Das (1911), I. L. It. 

36 All. 161.— IND. 


3313. Report by company agents.] — Amalga- 
mated IhiopERTiEs OF Rhodesia (1913), Ltd. r. 
Globe A Phcenix Gold Mining Co., Ltd. (1915), 
1 10 L. T. Jo. 8. 

Reports of committee of Law Society.]— NYc 

Solicitors Act, 1888 (c. 05), s. 13. 

Report of Charity Commissioners .] — See tUiuiit- 
able Trusts (Recovery) Act, 1891 (c. 17), s. 5 (1). 


SuH-.sECT. 18 . — Records relating to Crown. 

3314. Accounts of Minister of Crown — Evidence 
of right to tithes.] — Towrie r. Pearson, No. 3537, 

post. 

3315. Auditors* returns of Crown revenue- 
Evidence as to demise of tithes.] --(1) Where in a 
grant by tlie Crown of cxtra-parocliial lands, the 
words “ tithes, oblations A obv entions ” were 
found to liave Ix'en introduced amongst the 
general words : -Held : not to pass the tithe:s of 
sucli lands, in a cas<' wJiere it wns in evidence that 
tli(‘ tithes wiM'ii in least; at tht‘ time of the grant, 
A tilt; Crtiwn Jiatl eontinued to demist; tliem wheii- 
t'ver tht;y liatl rt;vt;rt(Hl, the ct. dettuniining that 
tJie ctuilinued extTcist' of sucli strong acts of 
ownei'ship was sulliciiuit tt) counttu’V'ail the slight 
elTeet of sueli wtirds even if wliere so introdiK^etl 
th(*y were of any forct; at all, A were not rather 
attributable to mistakt*. 

(2) Returns tJ any particular subject-mat tt*r by 
tilt; Audittirs in their ac-taaints t)f the (h-ovvn 
revenue, art; sunic.ient proof of its Iniving been k(*])t 
in charge to protect th(‘ claim of the Crown fi’tim tiu; 
o])erat.it)n of Crown Suits Act, 17bS (t;. lb) although 
they liavc returned “ Nil,” A the claim has not 
been put in suit tJievi'on for mou' than sixty 
ytuirs. -A.-G. v. Kardley (Loud) (1829), 8 

Price, 39 ; Dan. 271 ; lib L. R. 1121. 

Annotation. -J.s to (1) Refd. CMiapmaii v. Gatuoiubo (ISJli), 

2 Scott , 73s. 

3316. Of Duchy of Cornwall — Extent of admissi- 
bility.] — (1) An (‘nrolnnuit of a, lease in the DucJiy 
of (kirnwall OHice is evitltuict; as if it wt'rt; an e.nrol- 
mtuit by tilt; Crtiwn, A it is inimat(;rial wh(;tlier 
the Ducliy is in iiossession of Hit; Crown or td‘ the 
Dukt;. 

(2) Tilt; t‘state t>f t he DutJiy of (Cornwall is t>ne of 
a very petuiliar nature tht're is nothing like it 
(;xi.sting in this tamrit.ry. It is an »;state vt‘sted in 
tin; Duke of Cornwall, wlieu theie is a Duke tif 
Cornwall, A when there is no Duke of Cornwall it 
is vested in tht; Crown. To say that ora; I'uh; shall 
prevail as to t he formation of do(;una;nts or the 
evidence of these documents, when tin; Duchy is in 
tht; liands t>f tht; Duke, A tliat another rule shall 
prevail wlien tJie Duchy is in the hands of the 
King, would he accoiupanit;tl wit h great <;onfu8ion 
A injustice. AVliat(;ver is done during tlie existence 
of a Duke is to be consitlered in tiic; same manner 
as if it was done to the Crown (Lord Tenter- 
up:n, C.J.). 

(3) On account of tlie interest of tlit; (’rown 
in the Duchy of Cornwall all acts wliich alT(;cts 
the revenues of tht; Duchy are to be considei’etl as 
public acts, A an instrument alTecting such 
revenues, though not executed by the parti(;s to an 
action or tJieir privi(;s, is admissible in evidence.— 
Rowe r. Buenton (1828), 8 B. A C. 737 ; 2 

ovideucu that the land graiRcd is llio 
land described in the writ. — N kwto.v 
V. Jles (1868), 7 N. ,S. W. 8. (\ it. 276. 

— AUS. 


PART IV. SECT. 12, SUB-SECT. 18. 

h. Crown grarU — ■ Evidenr'e. of owner- 
ship.}— T ho produotiou of a (Town 
grant containing a iloscriptioii ex- 
actly cxiincidlng with tliat insorted 
in the writ produced. Is jwirnd facie 


k. Ldters patent — Admissible — 
WiUnjnt proof of the King's letter .] — 
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Evidence. 


Sect. 12 . — Public documents: Sub-sects. 18 & 19 

Stat() Tr. N. S. 251 ; 3 Man. k. Ky. K. B. 133 ; 
C-orioanen’s Bop. 1 ; 108 E. K. 1217. 

Awnoiaivrris — As io (1) Consd. Kvaiin t>. Taylor (1838), . 
Ad. & Kl, C17. As io (2) Reid. AiifflcBcy v. Hatherton 
(1842), 10 M. & W. 218. Am to (.3) Reid. Doo d. William IV. 
t?. UobortH U844), 13 M. ik, W^ 520 ; Alorcnr r. Dcmif*, 
I100.''»] 2 Ch. 538. Oenerall]/, Uentd. Whlttlngham v. 
IJIoxhain (1831), 4 C. ik V. 597 ; II. v. Kiclimond Manor 
(1841), 5 .lur. 005; d. Hand r. ThompHoo (1845), 

7 Q. Jl. 897 ; IJojfcrH v. Prcriton (1847), 10 Q. B. 20 ; Krp. 
Kxt'ler (Bp.) (1850), 10 (). B. 102 ; Shuw v. Bt^ck (1853), 

8 KacIj. 392 ; Jchhop i\ Jessop (1861), 30 L. J. P. M. & A. 
193 ; A.*(i. to ITlnoo f)f Walo.s v. Cro.ssinan (1860), L, R. 1 
Kxoh. 381 ; Dixon u. Parrer (1880), 18 Q. B. 1). 43 ; Button 
Harbour Improvement Co. v. Plymouth Town Grdns. 
(1890), 63 L. T. 772. 

3317. Royal charter or grant — Grant of pontage.] 

— H. V. Sp'iton (liADY), No. 2995, emte. 

3318. — “ To port authority — Evidence of 
pilotage regulations.] — In a chuhc of colliHion it was 
pD)Vf‘(l tliat t Jjo colliMion wns oaiisod by tbo default 
of th(* pilot of doft.’s vessol, who was li(;ens<:‘d by 
the Hull Trinity House ; deft, liaving xileaded that 
the (*mp]oyin(dit of the x^ilot was (compulsory, -the 
point was argued on th(i Hull l*ilot Act ; the ct. 
l)l'Onounc(?d an opinion that the employment of the 
pilot was not by tliat Act compulsory, but allow’od 
deft, to give in (cvidrmce the royal charters to the 
Hull Trinity Houstc k otlucr public documents, k 
to have, a further argunuent, upon terms of paying 
all furtlu'i* costs in any result. — T he Killahnky 
( 1892), 1 Jaish. ^27 ; 6 I>. T. 908 ; 1 Mar. L. 0. 
238 ; 107 K. U. 188. 

AnnotntiimM (kvrrally, Mentd. Tyne iTiuirovcmont CoinrH. 
r. (icneral Bt(uuu Navii^atlon Co. (1866), 15 L. T. 487 ; 
Uoimral Btoam Navitfalioji (J<j. v. British & Colonial Blcani 
Navigation Co. (1869), L. U. 4 J'ixch. 238 ; Tim Hankow 
(1879), 4 1M>. 197 ; Tlio UniHliipu, 11 912J P. 120, 

3319. Reparations estimate by King’s engineer - 
Not for public purpose — Inadmissible.] —Mehceh 
V. Denne, No. 3907, post. 

Surveys <& Inquisitions .] — Sec Sub-sect. 15, A. k 
H., ante. 


Sub-sect. 1 9. — HE(jisTEits. 

A. Parish Jliujisivrs and JSooIcs. 

{a) Adniisslbiliiy. 

Sec (’anon 70 of 1003; Haroclual Hegisicu'S Act, 
1812 (c. 140); Evid(‘ncc Act, 1851 (c. 99). s. 11. 

3320. At common law.] Stuim.a v. Eiikccia, 
No. 3072, ante. 

3321. Variation in spelling — Between various 
registers- Effect of.] — Ecoeeton v. Eogleton 
(1843), I L. T. O. 8. 529. 

3322. Tampering with register suspected— 
Direction to Jury.] — Doe d. Angel v. Angel 
(1840), 7 L. T. O. S, 80. 

3323. pnly where not provable by living wit- 
nesses.]— Six k a half acr(\s of parish land lying in 
piectea sciittorod t.lwough H. estat€% consisting of 
11 V(? hundred k fifty at'res, were dranised in 1035 
i\i> a ytcarly nuit of £(1, k from t iiiie to time ])orbions 
of tlu* same were sold k conveyed away, the rent 


of £0 being charge^d exclusively upon the unsold 
part, of wliich thirty-one acres remaining in 1842 
were purchased by deft.’s father. In all the deeds 
from 1780 downwards the thirty-one acres were 
described as being subject inter alia to a rent of 
£0 per annum, wliich deft, k all his predecessors 
paid to the parish ; — Held : (I ) deft, was entitled 
to make his own title deeds evidence, not for the 
jiurpose of proving facts which they assert, hut to 
show the intemtion of deft, k Ids predecessoi*s in 
making the jiayment ; (2 ) & the parish books were 
evidence for the parisli only where the entries 
were so old as not to be provable by living 
witnesses. — A.-(jf. v. Stephens (1855), 0 l)e Gf. M. 

I k G. Ill ; 25 L. .1. Oh. 888 ; 20 L. T. O. S. 189 ; 
20 .T. P. 70 ; 2 Jur. N. S. 51 ; 4 W. R. 191 ; 43 
E. R. 1172, L. 0. 

Annofuiions ; — Generally, Mentd. Brown v. Wales (1872), 
L. R. 15 E(i. 112 ; Bcarlc v. ('ooko (1890), 43 Ch. 1). 519. 

3324. Entry not contemporaneous — Not made 
in regular course — But over one hundred years 
old.] — Lauderdale Peeuage, No. 3448, post. 

3326. Entry in handwriting of deceased vicar.] — 

An entry in a parish r(?gLstcr of different modusos, 
the sum total of which was in the liandwriting of 
a deceas(nl vicar, admitted in evidence.— Per IGAI, 
p. Nicholson (1810), Wight. 03 ; 145 E. R. 1175. 

3326. Register not kept according to canon.] — 
(I) Qu. : as to admitting in evidence a i)arisli 
r(‘gister, not k(‘X)t according to the canon, requiring 
W(5ekly entries, or a copy without i’>roof, that the 
original is not to be found. 

(2) I’arish regisUn' admissible^ evidon(;c notwitli- 
sf anding th(! loss of a leaf, not desti*oying the series 
of eniries.— Wat.ker v. Wjn(JE1eld (1812), 18 
Ves. 1 13 ; 34 E. R. 384. 

3327. Material page torn out.]— Walker v. 
\Vin(jfiel1), No. 3320, ante. 

3328. Of day book — Whence register compiled — 
To contradict register.] — Day book from whence 
the register is made uj) not allowed as evidence to 
ontradict th(i latter in a question of legitimacy. — 
May p. May (1737), 2 Stra. 1073 ; 93 E.'R. 1010. 
Annotation :• -Consd. Doe d. Warren r. Bray (1828), 8 B. & C. 

813. 

(h) II ow Proved. 

See Canon 70 of 1003; Parochial Registers Act, 
1812 (c. J40); Evidence Act, J851 (c. 99), s. 14; 
Ijocal Government Act, 1894 (e. 73), s. 1 7 (8). 

3329. Copy.] — Dike p. Polhit.l, No. 3084, (tnte. 
.] — See. j urlficr, Sect. 9, ante. 

3330. Transcript to diocesan registry.] -A. -G. 
Oldham {circa 1825). cited in Hum’s Jiistory of 

I’arish Registers, p. 252. 

3331. If original proved lost.] — W alker 

. Beauchamp (OountK'IS), No. 2074, ante . 

3332. Unless return made under 

’arochial Registers Act, 1812 (c. 146).] — Walker 
. Beauchamp (Gountess), N(j. 2074, ante. 

3333. .] — In ejectment, it being 

proved by the rector of the x)arish of C. that no 
►arish registers existed there of earlier date than 

i733, the transcrii)ts of the registers of that parish 


Lidters l*aUint iitulrr the (Jreat Bral 
aro reoordN ar© adnuHBihlo in evi- 
di'iu?o, wiilioiit proof of the KIiik’h 
lottisr dlrtx'tiuir the of ihoin. — 

Duvonsjurk (1)ckk) V. Nf.ill (1877), 
2 L. R. Ir. 13‘L - IR. 

PART IV. SECT. 12, SUB-SECT. 19.— 
A. (a). 

1. Ain^l'*tnicnt h<Mk of ^ pariah — 
Xot evidence of value of * I 

The applotiueiit hook of a parlHh Is 
not ovlaenoo to prove the value of tho 
bonefleo in years previous U> tho 
ostablishtuant to tithe oomposltlou 


, . he parii 

(1849), 12 1. Eq. R. 55U.— IR. 

PART IV. SECT. 12, SUB-SECT. 19.-^- 
A. (b), 

3329 f. rV/pi/. 1— The entry of a mar- 
rlau:e in a. parisli rcHTlster may ho 
luoved hy tho production of a copy 
luado hy tho elergymau from tlie 
rejfister which the witiiea.s examined 
witli him, without produciiiar the 
elorsryiuau or proving tho reifister. — 
Pa.xtox*8 Cask (1843), Ir. Cir. Rep. 
800.— IR. 

3329 ii. . 3 — A certified copy of tho 


duplicate original register of a marriago 
ts good evidence of the marriage in an 
action for restit ution of conjugal rights, 
but proof aliunde Is required to identity 
tho parties as the i>ers(inH named in 
the register. — Kykie t\ Rykik (1868), 
Bnch. 114.— S. AF. 

3329 iii. .] — In an atdion for 

divorce a document purporting to be 
a tru(i copy of tho original marriage 
register Is not, on its mere production, 
admissible as evidence of the marriage 
of the peurtlca to the suit. — M atomkla 
V. MAToaocLA (1881), 2 E. 1). C. 12. — 
S. AF. 
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for 1705 & 1700, retained under Canon 70 of 1003, 
were produced by the registrar of the diocese from 
the bishop's registry, &> received as evidence of a 
maiTiage in 1705, a baptism in 1700, of persons 
through whom the lessor of pltf. traced his title. — 
Dob d. Wood v. Wilkins (1846), 2 Car. & Kir. 
328. 

3334. Extracts — Signed by proper person.] — 

Under Evidence Act, 1851 (c. 09), s. 11, extracts 
from parish registers of baptisms, marriages & 
deaths purporting to be signed, some by the 
“ incumbent,” some by the rector,” some by 
the ” vicar ” & some by the ” curate ” of the 
parishes : — Held : to be receivable in evidence on 
a petition for the jiayment of money out of ct., 
the ct. considering that such incumbent was an 
“ othcer to whose custody,” etc., within the mean- 
ing of the Act. — Re Halj.’s Estate (1852), 2 
l)e (i. M. & G. 748 ; 9 Hare, App. I., XVI. ; 22 
L. J. Ch. 177 ; 20 L. T. O. 8. 187 ; 17 Jur. 29 ; 1 
W. K. 2 ; 42 E. R. 1004, L. .IJ. 

Annotalion : — Folld. lie Portcr'a Tru-sts (185G), 25 L. .T. Ch. 

688. 

3335. Curate.] — An extract from a 

parish register, signed by tlie curate of the parish, 
i.s admissible in evidence under i^lvidcuuro Act, 18.51 
(c. 99), a. 14 . — Re Porter’s Trusts (1850). 25 
E. .1. Ch. 088 ; 20 J. P. 741 ; 2 Jur. N. 8. 349 ; 4 
W. R. 443. 

3336. Production from proper custody —Ancient 
books or documents — Parish registry.] — Tlie ct. 
allowed deft, after x>Rhlication, to x>rove au old 
])ai>er found in tlie i>arLsh registry. — (-i.afmvIO v. 
JENN 1 NO.S (1793), 1 Anst. 173 ; 145 E. R. 83.5. 

3337. Bishop’s or archdeacon’s 

registry.] — Armstrong v. Hewitt, No. 3245, an/r. 

3338. The vicarage.] — (1) Terriens are 

of the highest order of evidence in tithe causes, k 
vvJierc tla^y record tithes to b(* i)ayable for (;ertain 
articles speciaibUt are pre.sumi)tive X)ro(>f of sinJi 
titlic being payable in kind. 5Vhero also they state 
any fact concerning the mode of rendering tJie 
tithe, such statement is evidence of that fact, 
tV is allowed to qualify the rend(^r, & to define, in 
great measure, its legal character. 

(2) The more ancient documents, as the ecclesi- 
astical survey, etc., are only primd facie, evidence 
requiring to bo suxq)orted by proof of usage, or 
other confinnation, &> may be rebutted. 

(3) A memorandum, ent»ered by a fonner vicar 
in an old book, called a i)arochial register, ktjpt 
in an iron clicst at the vicarage, is admissible 
evidence on behalf of the vicar. 8uch custody is 
I)roper for such a book, which is common x^roperty. 
— Drake v. Smyth (1818), 5 Price, 369 ; Dan. 
104; 3 Eag. <te Y. 888; 14(3 E. R. 636, Ex. Ch. ; 
on appeal (1824), M‘Cle. Yo, 216, n., H. L. ; 
suhaequcyit proceedings, svb nom. Atkins Hurst 
V. Drake (1825), M‘Cle. &; Yo. 213. 

Annotaiions : — Generally, Mentd. Short v. Leo (1821), 2 

Jac. & W. 464 ; Raiue v. Cairns (1841), 4 Hare, 327. 

3339. Parish chest.] — Armstrong t. 

Hewitt, No. 3245, ante, 

3340. .] — R. V. Pembridge (In- 

habitants), No. 1804, ante. 

3341. Union workhouse— Indemnity 

bond.] — On trial of an issue, a bond to indemnify 
X>arish officers against the charge of a bastard was 
offered in evidence. It was dated in 1716, & was 
brought from a chest, kept in the workhouse of a 
union comprehending the parish, in which chest 
was kept muniments belonging to the union. 
There was no direct evidence how it was placed 
in the chest : but it was proved that, in 1842, 
several documents were brought in a cart to the 
workhouse by a pauper, & placed in the chest : — 


Held : enough appeared to satisfy the rule of prov- 
ing deeds to be brouglit from a x^rox^or depository, 
& the e\udenco was admissible.— S la'PEr v. 
Hodgson (1816), 9 Q. R. 727 ; 2 New Mag. Cas. 
51 ; 2 New Sess. Cixs. 488 ; 8 L. T. O. 8. 100 ; lU 
J. P. Jo. 770 ; 115 E. R. 1 15 1. 

3342. Rate books.] — Smith r. 

Andrews, No. 3282, ante. 

3343. Not residence of parish clerk.] — 

(1) Parochial Registers Act, 1812 (c. 146), s. 5, 
requires x^arish registers to be kex)t at tlie iiai'sori’s 
house or in the church. The custody of sucli 
registers by the parish clerk at liis house is not, 
unless accounted for, such reasonably x^roper 
custody as to roudt'r receivable in evidence an 
extract made by' a witness from a book luxiduced 
to him as the x^arish register by the clerk, at the 
clerk’s house. 

(2) We cannot lay down any gcuieraf rule on 
tlie question of prox)er custody. Wc must be 
guided by^ the circumstan(;es of eacli particular 
case (Pati’ESon, J.). 

(3) No exxdanation was ofTered to account for 
his [the x^arish clerk’s) custody. ... If auy 
exxilanaiion had been ottered, we might/, x)erhai>K, 
not scrutinise it very closiJy (Oolkuidue, J.). — 
Doe d. Arundel (Lord) r. Fowler- (1850), 14 
Q. B. 700 ; 19 L. J. Q. B. 151 ; 14 L. T. O. 8. 417 ; 
14 J. P. 114 ; 14 Jur. 179 ; 117 E. R. 270. 

(c) For ly/ial /*urposes Admitted. 
i. 1)1 (fOieral. 

3344. Of facts stated therein — Whether con- 
clusive.] -CiHANDos lOoERAtiE (/ASE (1802), cited 
in Hubback’s lOvidencu on Succession at x>- 482. 

Annofation.f : — ^Reld. Hraybroko v. liiBkJp (IBDIJ), 8 Viw. 

417 ; Lloyd v. l^aRHlnprtiarn (180!)), 16 Vos, 5!). Mentd. 

lloscoinmon'B Claim (1828), (> Cl. & kin. 07. 

3345. Election to parish office — Entry in vestry 

book — Fact of election.] — An Act of Parliament 
for regulating t-lui concerns of tlu^ ]) 0 ()r in a x)arti- 
(Uilar x^arish, reijulnid tlia-t certain notiin^ should 
be given of a vestry foi' the ehaition of a t reasurtir, 
«fc that a treasurer should !>(» el(M;t(*(I at- a vestry lield 
in xiursuamM? of sucli notice. 3V) sui)pr)rt an allega- 
tion in an indictment that A. was ituly elected 
treasurer of the an ent ry in ttie vest ry book, 

stating that A. was elected treasurer at a vi^stry 
duly held in x)ur8uance of notice, is sufficient 
evidence. — R-. v. Martin (1809), 2 CJanip. 100. 

3346. — — Right of election.)— In the 

course of a trial it was ru 1(3(1 that old (entries in the 
vestry-books of tli(3 x^aristies of St. Mniy Cole- 
church & St. Mildred tlu3 Virgin were not evidence 
to show the rigiit of election, as it did not appear 
whether ttit! incumbent was x>r(3sent at tlie meetings 
they related to ; but extracts from tli(‘ register of 
tlio bishox) of tlie diocese were received in evidemjo 
to prove th(5 same appointments, as W(‘i'e also 
several entri(!S of vestry mei^tings, at wiiicli th(j 
rector was x>i'<>8ent. — Hartley v. Cogk (1832), 5 
C. & P. 411 ; subsequent procGcdi)igs (1833), 9 
Bing. 728. 

3347. Right to church pew — Entry In vestry 

book.] — In an action for disturbing j)ltf.’s enjoy- 
ment of \)ow claimed in riglit of a messuage, an 
old entry in the v(3stry book, signed by the cJiurcIi- 
wardens, stating that tlie x>ew had been repaired bv 
the then owner of the messuage, under whom xJtr. 
claims, in consideration of his using it, is admissible 
evidence to Iiltf.’s right to tlie iiew. — 

Price v. Little wooi^ (1812), 3 Camf>. 284. 
Annotation: — Consd. SLerla v. Froccla (1880), 5 ARp. Cj-l 

623 . 

3348. Delivery of certificate of settlement — 
Entry in parish book —By former parish officer.] — 
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See!, 12 -'-Piiblic docununtti : Sub-sect, 19, A, (r) 

On an appeal, rcjsps. in order to prove the fact of 
the delivery to th<*m of a certificate given by ai>plts. 
acknowledging the pauper to be their settled 
inhabitant, produced an old book from their 
own parish chest, in which was an entry of that 
fact in the hand wilting of a former parish ollicer : 
— Held : such evidence was inadmissible. — R. v. 
Dkhenjiam (Inhabitants) (1818), 2 B. <& Aid. 185 ; 
100 K. K. d34. 

jinnotafifm8 : — Consd. IHhIi 800 . Dorry (Bp.) (1846), 

12 (.’1. Fin, 641, Re!d. llavioB v. Morg^an (1831), 1 Tyr. 

4^7 : H. V. Wortli (1843), 7 J. P. 287 ; Sturla v. Frcccia 

(1880), 5 App. Can. 623. 

3349. Evidence of tithe modus — Rector’s or 1 
Vicar’s books.] — Books of fonner rectors produced 
upon trial of an issue, whether any variation had 
b(‘cn as t(j sums paid for titlies of houses in J^ondon. 

- Bennet V. Theppash (1723), Bunb. 143 ; 2 
Bwill. (i33 : 145 B. It. (12(1. 

Annoiaiinn^ Mentd. 8 t. Paul’s, London r. Morris (1803), 0 

VcH. ir»5 ; Ant roims v. East India Co. (1806), 13 Vcb. 

0 ; Payiio v. Esdallc (1888), 13 App. Cas. 613. 

3350 . _ Although containing non- 

parochlal entries — Not produced from strictly 
proper custody.]™(l ) WhcTe a district modus was 
pleadtul, A it ajipeai’od from ancient documents 
that the modus could not consistently with those 
documents liave existed at the lime of legal 
memory, the ct. dcuitjed an account of tithes in 
kind, A refustal an issu(‘, notwitJistanding the pay- 
ments W(?re proved to have existed for a gix^at 
number of years. 

(2) A di.st rict modus, to b(‘ good must cover all 
tlu^ lands in tli(‘, district, A tlierefore whore a modus 
was pleaded for a particular district, A it app('are<l 
from th(i evidetice that certain farms within the 
district never jiaid or contributed, the modus was 
considered bad. 

(3) ]<]vi(leuce that sums had been coll(?cted from 
the inhabitants from a person employed by the 
parson, A frtim a list furnished by Jiim, alTords 
strong pre.siimption that tiu; payments are farm 
mod uses, A not. a district modus, for if it wtTe a 
district/ modus, the collection would be made by 
the iiai’ishioners A banded over to tlie incumbent. 

(4) \'iear'H books were admitb'd in evidence*, 
though they contained private entries A memo- 
randums of th(^ viiar, not relating to t h<^ parish ; 

A though one of t-h(^ hooks had reniaineel for many 
ye^ars in the hands of a representative of a deceaseal 
vicar, insB'ad of having been d(*livered to the 
succeeding intaimbent. — Miller v, .) ackson (1820), 

1 V. A J. 05, Kx. Vh. 

Annotutum : - A icner ally, Mentd. Durham v. Christ’s HowSpital, 

Durham (1831), 4 L. J. Ex. Eq. 13. 

3351. the trial of an issues 

under Tithe Ae t, 1830 (c. 71), whether a modus of 
£20 luid been, eluring the statutable period, payable 
by the oceupitu's of lands in a hamlet to the rector 
in lieu e.d titlies, it ai>peared, by^ e^ild terriers, that 
glebe lands, lying interspersed amongst the other 
lands in the hamUdr, were in the occupation of the 
rector in the beginning of the seventeenth century, 

A that, some time about 1010, the occupant of the 
land in the hamlet occupied also the glebe lands ; 

A that for more tlian thii statutable jieriod no tithes 
botl been paid by any occupant of lands in tlie 
hamlet, A £20 per annum had been paid to the 
rector by the D'nants of such lands. An account 
book kept by a deceased rector, containing receipts 
A payments by liirn relative to the lixing, was 
received in evidence for the present incumbent. 
The jury found that the payment had been made 
for tithes A glebe, A not for tithes only. On a 
case stating tnc above facts ; — Held : the account 


book was properly admitted in evidence. — Y oung 
V. Clare Hall (1851 ), 17 Q. B. 529 ; 21 L. J. Q. B. 
12 : 18 h. T. O. S. 90 ; 15 J. P. 770 ; 16 Jur. 81 ; 
117 E. K. 1381. 

3352. Books of parish overseers.] — Entries 

in the books of parish overseers, of sums therein 
stated to bo for rates payable in respect of a modus 
admissible as evidence of modus. — W ard v, 
PoMFRET (1832), 5 8im. 475 ; 2 L. J. Ch. 22 ; 58 
E. R. 410. 

3353. Appropriation of parish rates.] — The 

vestry clerk of a parish upon his appointment, by 
the vestry, to the office, was told that it would be 
part of his duty to collect the church rate A poor 
rate, A to apply them as his predecessor had done. 
In pursuance of these instructions, A in accordance 
with a practice which had prevailed in the parish 
for fifty or sixty years, the vestry clerk applied a 
portion 6f the moni'y arising from a church rate 
made in pltfs.’ year of offiet; as churchwarden to 
the payment of certain parochial charges not legally 
payable out of the church rate : — Held : one of 
pltfs. being a vestry man, tlie parish books were 
admissible in evidence to show the usage of the 
pari.sli as to the appropriation of the rates. — 
Cooper v. Law (1859), 6 0. B. N. S. 502; 28 
L. .1. C. P. 282 ; 5 Jur. N. 8. 1263 ; 141 E. R. 552. 

3354. Account of law action— Entry in church 
book — Admissible quantum valeat.] — Bidder v. 
Brhkjes, No. 3624, post. 

Evidence of boundaries.] — Sec Boundaries, VoK 
\TI.,p.318, Nos. 381,383. 

ii. Uecjlslcrs of Biri/is. 

3355. Fact of birth.] VTcary v. Farthing, No. 
3379. post. 

3356. ,] — Du dly’s Case, No. 3380, post, 

3357. If also proof of identity.]— Dr a y- 

(’OTT r. Tai.bot, No. 3382, post. 

Birih certificate, sec Sect. 12, sub-sect. 10, 
B. {b) i., a)ite, 

iii. Ticf/isiers oj Baptism. 

See Canon 70 of 1003 ; Parochial Register Act, 
1812 (c. 146), Sched, A. 

3358. Fact of baptism — Entry not made from 
personal knowledge of incumbent — Founded on 
minute supplied by parish clerk.]— An entry in the 
register book by the minister of the parish of the 
baptism of a child, which had taken place before 
lie became minister, or had any connection witli 
the parish, A of which he received information from 
the parish clerk, is not admissible in evidence, nor 
is the private memorandum of the fact made by 
th<i clerk, wlio was present at the baptism. — Doe d. 
Warren e. Bray (1828), 8 B. A C. 813 ; 8 Man. A 
Ry. K. B, 428 ; 2 Man. A Ry. M. C. 66 ; 7 L. J. 
O. S. K. B. 161 : 108 E. R. 1245. 

Aniwtdtion : — ^Reld. Lyoll v. Koimody (1887), 50 L. T. G47. 

3359. .] — A baptismal certifleate, when 

adduced in evidence at Nisi Priiis, is evidence only 
of the fact of baptism, A not of any independent 
fact which is therein stated. It would be mis- 
direction if the judge, who had admitt(‘d such a 
certificate in evidence, had failed to tell the jury 
that they were not to treat it as evidence of such 
independent fact ; but the ct. will not, on 
that ground alone, grant a new trial, if it appear 
that thei*e was other A abundant evidence on which 
the jury might have found their verdict, if the 
certillcate objected to had been altogether excluded. 

-Thrussell V. Barker (1868), 17 L. T. 065. 

3360. Date of birth — Supplied by other evidence.] 
~~~He Wheatnall (1622), Palm. 325 ; 81 E, R. 
1105. 
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3381. .] — ZouciiE Peerage Claim 

(1804), Hubback’s Evidence on Succession, p. 482 ; 
44 Ix)rd8 Journals, 433, 11. L. 

Annotation : -MeatA. Brayc Poerago (1839), C Cl. & Fin. 

757. 

3362. -An entry in tlio r(?^ist-or of the 

christening of a ciiild, as the time of birth, is not 
of itself evidence of the age. — W ihp:n r. Law (1821 ), 
3 Stark. 03, N. P. 

A nnotation Refd. Doc d. Wollaston v. Barnes (1834), 1 

Mood. & R. 386. 

3363. .] — If a parish register of baptisin.s 

state that tlie person baptised was born on a parti- 
cular day, that is not evidence of the date of his 
birth. — P. V. Cn.APHAM (1829), 4 C. A P. 29, N. P. 
Annotation ;—ExpW. Milne v. Leisler (1862). 7 H. & N. 786. 

3364. .] — A copy of an entry in a registry 

of baptism ft^r 1 820 in which it was alh'ged that the 
birth took place in 1795 is no evidenc-e of the time 
of birth. — Duins v. Donovan (otherwise Duins) 
(1830), 3 Hag. Ecc. 3'Jl ; 102 E. R. 1105. 

3365. -.] — On an indictment for carnally 

knowing A abusing a female child under ten years of 
age, the best evidence of the age of the child ought 
to b(* produced. Where an ollVmce of tliis kind was 
committed on Vv.h. 5, 1832, A: the cliild’s fatlan* 
jiroved, that on Ids return aft<‘r an absence from 
home of a few days, on Eeb. 9, 1822, lu) found that 
the child had been born, A was told by her grand- 
moth(!r that she had been born Die day before ; 
A the register of baptisms shows that the child 
had been baptised on Eeb. 9, 1822 :—lleld: not 
sullicient to prove that the eliild was uiuh'r ten 
years old as the grandmotlua’ might have been 
called, ~ r. Wedge (1832), 5 V. A P. 298, N. P, 
AniuAation :• — 4/Onsd. R. v. HnyoH (1817), 8 L. T. (). S. 518. 

3366. .J — An entry in tlu* haptismul regi.ster, 

that deft, was born on a day thc'rii mcntionetl, is 
no evidence of Diat fa<-t. — B cughart r. Angpjk- 
STEIN (1831), d C. A P. 990, N. P. 

Annotations : — Mentd. Ryder v. Woinbwell (1868), li. R. 3 

Kxcli. 00 ; Nash v. Iimian (1908), 7 7 L. J. K. B. 626. 


3367. Supported by aindavlt.] — Jamieson 

r. Mill (1837). 1 Jur. 790. 

3363. .] Pulley’s Settlement, 

[18801 W. N. 80. 

3369. .] — Robinson v. Bikxt.euch A 


(iuEENSBERRY (Duke), No. 3390, post. 

3370. Place of birth.]— R. v, Creech St. 
Miuhaej/s (Inhabitants) (1771), Burr. S. O. 705. 
Annotaiions : — Consd. R. v. North retherton (1826), 4 

L. ,T. (). 8. K. B. 213. Re!d. Hereford Union Grdris. r. 
Barton Regis IJidon Urdus. (1880), 44 J. 1*. 736. Meutd. 
it. e. Eriswell (1790), 3 Term Rep. 707. 

3371. .]— A regisUu’ of baptism per se is no 

evidence of the place of birth of the party baptised. 
— R. V. North Petherton (1820), 5 B. A C. 508 ; 
8 Dow. A Ry. K. B. 325 ; 4 Dow. A By. M. C. 79 ; 
2 Bott. 0th ed. 790 ; 4 L. J. O. S. K. B. 213 ; 108 
E. R. 189. 

^Innotations : — Consd. Doo d. Wollasldn v. Barnes (1834), 
1 Mood. & R. 386. Refd. R. r. Oveiideii (1848), 12 J. R. 
565; K. v. Crediton (1858), 4 Jur. N. S. 920. 

3372. Supported by other evidence.] — 

(1) Though a parish register is not conclusive 
evidence of the jHace of birtli of the person baptised, 
it is admissible in evidence to be considered with 
other facts, upon the question as to the place of 
bii-th. 

(2) The declaration of a deceased mother as U> 
the time of birth, is admissible in evidence upon 
a question as to the place of birth of the child, 
though the father be living. — R. v. Birmingham 


(Inhabitants), R. v, Aston (Inhabitants) (1829), 
8L. J.O. S. M. C. 41. 

3373. .] — Proof that A. A B. were 

married in the parish of Dale, A that their children, 
(k, D., Eh, A E'. were baptised there, is not evidence 
from which t he just ices are bound to infer that El. 
was born there. 

Qu. : wliother th(‘y would be justified iu drawing 
such inference from the evidence. — R. p. Irtbben- 
HAM (Inhabitants) (1834), 5 B. A Ad. 908 ; 3 
Nev. A M. K. B. 37 ; 2 Nev. A M. M. C. 31 ; 3 

D. J. M. C. 50 ; no E. R. 1019. 

3374. .j — Upon an application to two 

justices for an order for the removal of a pauper 
more than sixty yciars old who was said to have a 
birth settlement in A., the pauper proved that, as 
early as he could recollect, h(^ had lived witli his 
mother’s father in A. A a certificate of the pauj)er’s 
baptism was produced, bearing date about the time 
of the i>aup(*r’s siippos(*d birth A copied from a 
register of baptisms for A. found in the register 
book of tlie church of the pai’isli of ^vddcll .V. was a 
township : —7/r/d : this was some evidence that 
the i>auper was born in township A. — R. 
OvENDEN (Inhabitants) (ISIS), 3 New Mag. ('as. 
27 ; 1 I L. T. O. S. 222 ; 12 .1. P. 505. 

3375. .|— LLehioeord Union Uuardians 

Barton Regis Union CIuardians (1880), 41 .1. P. 
730. 

3376. Legitimacy.] — A baptismal u^gister, in 
whicdi the i).arby is (h'serihed as the illegitimate 
son of his mother, is admissible (ividmice on the 
trial of .such aii issue. -UoBE v. Uobe (1833),* 5 
(k A P. 001 ; 1 Mo.kI. a R. 209, N. P. 

.-(amfa/ifiw.s ; -Consd. /t<- Turner, Glenisler v. Harding 

(1885), 29 (3i. 1). 985. Mentd. It. v. Mansfield (1811), I 

Q. B. 441 : Gordon i\ Gordon, 1 1 903] 1*. Ml. 

3377. When supported by other evidence.] 

- —Although an entry in a baptismal register 
by the oOiciating clergyman of the day wfien 
th(^ baptised child was born furnisluvs no proof 
per se that the (Oiild was born on the day stated, 
the entry will not he rejecttul altogetluT as 
an item of <*vid<‘n(j(5 upon an irnpiiry as to the 
legitimacy, fi’om its birth b(‘for(? or after the 
marriage of its n^puttal pauirit.s, of tlie <‘hild in 
(|uestion . — He Tubnicr, Ueenister v. IIawding 
( 1885), 29 Ch. D. 985; 51 ].. .1. Ch. 1089; 53 
U. T. 528. 

3378. Christian name — Of party baptised.] —It 

rcMiuires very strong evid(‘nce to satisfy the et. 
that a parish register is ncif/ to he trnsfeO in so 
material a matter as the Christian namt5 of a child 
whose baptism is njcorded.— -Webb v, 

(1851), 10 Beav. 312 ; 52 E. R. 382. 

iv. Registers of Marriages. 

See Canon 70 of 1003. 

3379. Fact of marriage.] — Parish hooks A 
r(^gist(u*s are good evidence to prove births A 
marriages ; A when produced, the jury may liavo 
them out of ct. while they are conferring on tlndr 
verdict. -VicARY v. E^arthing (1595), Cro. VIVva. 
411 ; 78 E. R. 053. 

Annotaikm : — Mentd. U. v. Martin (1872), L. R. 1 C. C. U. 

378. 

3380. .] — A registcir book for th(i entry of 

marriages, biiths, etc., is evidence, A falsifying it, 
whether by conspiracy or not, should not go un- 
punished. — Dudly’s Case (1058), 2 Hid. 71 ; 82 

E. R. 1203. 


PART IV. SECT. 12, SUB-SECT. 19.— 
A. (c) (iv). 

m. Sot evidence of — Sitatvs before 
^narriageA — la the entry of the inar- 

J. — VOL XXII. 


rlage In the church's marriage roglHtry 
A.'s name appeared with the addition 
“ batr.,’* a contraction for boclielor. 
There was nothing to show by whom 
the tmtry of the addition was made. 


or that it woa made iu pui’Huance of a 
duty prencribod by statute :-~d£eld : 
the register, while adrnlSHlble In proof 
of the marriage could not be received 
as evidence that A. had previously 
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Sect* 12. — Public documents: Suh-sccl, 10, A. (c) iv, 

3381. .]—Anon. (1773), T^offt, 328 ; 08 

K. H. (577. 

3382. Supported by evidence of identity.] — 

The entry of the namfi 4te titles of persons in a 
chureii book, cither for marriages or bii ths, cannot 
be positive evidence of the maniage or birth of 
any person ; imlegs the identity of the person 
named in such entries is fully proved, strength- 
ened also with circumstances of co-habitation, or 
i.ho allowance of paiiies. — Dhaycott v. Talbot 
(1718), 3 Ilro. J’arl. (Jas. 5(54 ; 2 Eq. Cas. Abr. 
585 ; 1 E. K. 1501, 11. L. 

3383. .] — In an action for criminal 

conversation an actual marriage may be proved 
by a copy of the register, <te the minister, clerk, or 
subscribing witnesses to the register, are not the 
only coTnx)ctent witnesses to i)rove the identity 
of the persons married. —Birt ii. Barlow (1770), 
1 Doug. K. B. 171 ; 00 E. K. 113. 

Jnmtations : — ^Refd. Caiherwood v. Caslon (1844), 18 

M. & W. 2fil. Mentd. Tain v. Terry (1805), 12 L. T. 209 ; 

Jlutlxirworth r. lUitterworMi & Knj^leflelcl, etc., (1920] 

1 ’. 120 . 

3384. .] — Bain v. Mason (1821), 1 

0. & V. 202, N. P. 

3385. .] — In sui)f)ort of a jdea of 

eoverture, an examined copy of a registcT of 
marriage l3(d ween deft. A .1 . was givtui in evidence. 
A witness deposed that ho knew .1. A his hand- 
writing, & that the liandwriting of .1. in the register 
was that of the jierson whom he knew: Held: 
the (ividenee was admi-ssible witliout- the i)ro- 
duction of the original register.- Savior r. 
(li.OHSOP (1848), 2 Excli. 400 ; 2 C'ar. <fc Kir. (504 ; 
17 Ii. J. Ex. 300; 11 \u T. O. S. 225; 12 Our. 
405 ; 164 E. K. 552. 

3386. Supporting evidence of cohabitation 

& reputation.] -1 A'ssor of pltf. in ejectment claimed 
as remainderman in tail. To e.stablish the pedi- 
gree, he x)rovod cohabitation A- reputation of 
maniage between bis allegial father rnobher. 
lie also pi’oduced a parish n'gister signed by them, 
stating th(j performance of a marriage ceremony 
betw(‘en them at a i)iivat<’ luniso ; the arcli- 
bishop’s fiat for a special licence, with the affidavit 
ujion which the flat was obtained. No search had 
been mad(^ for the liecmee ; A it appeared that there 
was no regular place of custody for such licences ; — 
H(^d : tlie allidavit, fiat &. register were admissible 
evidence, without production of tlie licence, to 
confirm the evidence of cohabitation reputadion, 

as showing that parties bearing the names of 
the alleged father mother had been engaged 
in taking nu^asures for contracting a marriage. — 
DOK d. Eoremunt (Earl) v. Grazeurook (1843), 
4 Q. B. 40(5 ; 3 Gal. & Dav. 334 ; 12 L. ,1. q. Jb 
221 ; 7 Jur. 530 ; 114 E. K. 951. 

3387. Although register attested by one 

witness only.] — An examined copy of an entry in 
a X)ari8h register of marriages is receivable in 
evidence to prove a marriage, although the entry 
in the register purport to be attested by one 


witness only, the words “In the presence of ” in 
the entry being followed by one name only. — D oe 
d. Blayney r. Savage (1844), 1 Oar. & Kir. 487. 

3388. Time of marriage — Evidence as between 
strangers.] — The registry of a marriage is evidence 
between strangers of the time of the mamage. — ■ 
Doe d. Wollaston v. Baijnes (1834), 1 Mood. & 
R, 38(5, N. P. 

Annol alinn : —Ventd, Doe d. Hather v. Brayno (1848), 5 
a B. 055. 

Marriage certificates, sec Sect. 12, sub-sect. 10, 

B. (b) ii., ante. 

V. Registers of Burials. 

See Canon 70 of 1003 ; Parochial Registers Act, 
1812 (c. 140) ; dL’, generally^ Burials, Vol. VII., 
p. 502. 

3389. Fact of death — Although entry not made 
by incumbent from personal knowledge.] — An 

entry in the parish book, kept at the parish church, 
of a burial in the workhouse cemetery within the 
parish, was evidence of the death of the person 
named, though it ajipeared that the inemnbent 
sanctioned the entries in the book on the faith of 
statements made by others, not from liis personal 
knowledge of the burials. — Doe d. France v. 
Andrews (18.50), 15 Q. B. 75(5 ; 117 E. R. (544. 
Annniaiwins : — Refd. Lyoll v. Kennedy (1887), 56 L. T. 647. 
Mentd. ITudeutlal Ah8C(‘. v. Edmonds (1877), 2 App. Cas. 
487- 

3390. Age of deceased.] — Neither a certificate 
of baptism nor a certificate of burial, although 
purporting f o stat e the age of tht^ person to whom 
they refer, is any evidence of su(‘h ag(‘.— Robinson 
V. Bucct.eucii & Qukensherry (Duke) (1887), 
3 T. h. R. 472, (^ A. 

B. Episcopal Registers and Records. 

3391. Of what the documents are evidence — 
Facts stated therein.] — (1) A bishop’s registcT is 
evidence of the facts stated in it. (2) An entry 
in a book deposited in the registry of a bishop, is 
evidence of the admission of a curate at the bishop’s 
visitation.— Arnold v. Bate Wells (Bp.) 
(1829), 5 Bing. 31(5 ; 2 Moo. V. 559 ; 7 I.. J. O. H. 

C. P.120; 130 E. R. 1083. 

Annotaiinn ~ As to (2) Consd. Sturla v. Frecria (1880), 5 
App. (Jan. 623. 

3392. Presentation to living — By patron.] 

— copy of the bishop’s institution -book is not 
evidence of a presentation by the patron t-o a 
living. — Tillardi;. Hiiebbeare (17(58), 2 Wils. 3(50 ; 
95 E. R. 805. 

3393. Admission of incumbent.] — In a 

qid tarn action for non-residence, where the 
declaration states deft, to be vicar of A., & he 
gives evidence that the parish is called B., the 
entry of deft.’s institution in the bishop’s book by 
the name of A. is not conclusive evidimee against 
him though it is evidence of the jiarish being 
called by both names.— Still v. Coleridge 
(1801), For. 117 ; 145 E. R. 1131. 

3394. ,] — Arnold v. Bath & Weij^j 

(Bp.), No, 3391, ante. 


uotbcH^n married. Johnston i>. H.w.kn 
(1905), 26 C. L. T. 317 ; 3 N, B. Kq. 
Hep. 147. “ -CAN. 
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-B, 

3891 1, O/ whiit the dommniis are 
evidetuje — Farts staird therein.] -A ccr- 
t.ltlcat4j granted hy the bishop after 
r^stry In the diocese is couehwive 
©Aldenoo of the facts stated in It.-- 
UKAVKS t. Muurav (1833), Hayes & 
Jo. 165.— IR. 


8391 Ii, — .1 — Semblc : a cer- 

tificate of tithe composition is oon- 
cdusive evidonee, in an action against a 
tithe -payor, of l.lio title of tiie person 
named therein as the person to whom 
the composition is due & , - . ' 

Ashk V. Lockk (1836), 2 Jo. Ex. Ir. 
11.- IR. 

3391 iii. —When the cer- 

titicate of tithe composition appears 
upon tile face of it to have been made 
in ms petit of a singrle pariah, it is eoii- 
cluHlve evidence of that fa<?t In any 
proceedtiifi: for the recovery of tithe 


composition, although in truth It 
included the tithes of a union rf 
parishes. — Brahshaw r. Stannvs 
(1837), 5 Ir. 1.. Hoc. N. S. 191.— IR. 

3391 iv. .J -Copies of the 

tithe ecrtificate& applotment, compared 
& attested l)y the registrar of the 
diocese, are evidence of the contents 02 
the original document. — tJROWusY v. 
Fr.oon (1887), 2 Jo. Ex. Ir. 555. — IR. 

3891 V. — .]— /('e Fkrmoy 

Parish TrriiKS (1897), 31 I. L. 'J . 
120.— IR. 
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3895. Name of partsh.]— S till r. Cole- 

ridge, No. 3393, ante, 

3396. Endowment of vicarage.]— L eonard 

V. Frankun, No. 3049, post. 

3397. .] — WoLLEY V. Browniiii.l, 

No. 1853, ay\te. 

3398. Leases.] — A book in which Icfises 

were eiiroUed, & which was kept in the oftlce of 
the auditor of the Bishop of Durliam, such officer 
iiolding a patent office in the county palatine : 
Held : admissible evidence to sustain the claims 
of a lessee of the Bishop of Durham, the original 
& counterpart of the lease being lost. — H umble r. 
Hunt (1817), Holt, N. P. 001, N. P. 

Annotation : — ^Refd. Cooraba v. Coothor & Wheolcr (1829), 

Mood. & M. 398. 

3399. .] — A book kept in the 

house of the dean chapter of Sarum, purporting 
to contain copies of leases granted by the dean 

chapter, is, as a public book, evidence of those 
leases for the purpose of reputation, without 
proof of posse.ssion under the leases. — Coombs t*. 
CoETiiER Wheeler (1829), JVlood. M. 39S, 
N. P. 

3400. Right to tithes.] — In a suit for tithes 

by a rector against occupiers, defts. pleaded a 
modus to be i)ayable to the vicar for the tithes 
claimed : — Held : (1 ) a copy of the vicar’s endow- 
ment, contained in an old book, recording the 
acts of fonner bishops of the diocese, was admissible 
for pltf., the Bishop’s Begistry liaving been 
searched for the oiiginal, without succ<*sh, <fc no 
search was necessary either in the Augmentation 
Office, or in the vicar’s hoirse, although it was 
expressed, in the instrument, that one })art of it 
was to remain with the vicar ; (2) a terrier api^ear- 
ing to bo signed by a former incumbent, who was 
both rector <fc vicar of the parish, whose hand- 
writing was proved, by the (diurchwardens, was 
admissible for pltf., though it was produced from 
the custody of an individual who claimed tlie tithes 
of a particular district in the parish, & not from 
the usual depositories ; (3) the decrees, but not 

the interrogatories <Sr dex^ositions, in two former 
suits, one in the Excliequer, & the other in 
Chancery, for tlie tithes of a j^articular fann in the 
parish, but which was not included in the present 
suit, were admissible for defts. — Tucker v, 
Wilkins (1831), 4 Sim. 241 ; 58 F. K. 91. 

3401. Collation to benefice— Exercise of 

right claimed.] — Iiii.su Socir:TY v. Derry (Bp.), 
No. 3513, post. 

3402. Evidence of fact of collation— 

Entries in First Fruits Office.] — dm .sii Society v. 
Derby (Bp.), No. 3543, post. 

3403. Bishop's certificate — Evidence of fact of 
marriage — Day or place not mentioned.] — A 
bishop’s ceHificate of the fact of marriag(3 is good 
without naming day or place of marriage. — 
Wickham v. Eni^eild (1034), Cro. Car. 351 ; 79 
K. R. 908. 

AnnotaJlions : — ‘Mentd. DaviH v. Jjocs (1742), WillcH, 344; 

R. V. MilllH (1844), 10 C’l. & Fin, .034, 

3401 i. — ('ollation to benefifr.]-- 
LOSDOS ((tOVEUXOH cSC As.SISTAN'I'^) V. 

Dkrry (Be.) (1840), .SiTiytho, 479 ; 
a^L on appeal (1811), 4 1. L. R. 193.- - 
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C. (•). 

n. English registers — AdmUsihility. I 
— A docunn^nt piirportiiiff to bo an 
extract fTY)ni the luarriagre ret^isU^r of a 
church in London, Knsrland, '^ig’ned by 
the curate, n?ceived \Aithoiit other 
evidence of the exintence of the rcKi^^tcr 
or of tho church. — G rauam v. Graham 
(1872), 3 V. R. 139.— AUS. 

in an action 


3404. Bishop's special licence — Evidence of 
marriage.] — In a petition for judicial soparaiiou, 
the marriage of tho j)artios which had taken place 
in the Isle of Man was allowed to be proved by the 
lirodiiction of the special licence for the miirriage 
granted by the Bishop of Sodor & Man, Sc (‘-vidonce 
by petitioner as to tho marriage liaving boon 
solemnised.— R ghmann v. Rohmann (1908), 25 
T. L. R. 78 ; 53 Sol. Jo. (H. 

Ecclesiastical surveys & Inquisitions.]— 8'cd 
Sub-sect. 15, A. & B., ante, 

C, Foreign and Colonial Registers and Certificates. 
(a) In General. 

3405. General rule.] — (1) Scottish parish 
registers or certified extracts from them, receiv- 
able in Scottish cts. as kept under tlie sanction of 
jiublic autliority, are receivable in English cts. as 
to matters properly & regularly recorded in them. 

(2) Foreign registers of baptisms <fc marriages 
or certified extracts from them arc receivable in 
evidence in tho cts. of this country as to those 
matters which are properly Sc regularly recorded 
in them (Lord Selboune). 

(3) Anything imperfect or unsatisfactory in the 
way in wliich they were generally kexit affects only 
their weight in re dubia Sc not their admissibility 
( Lord Sklborne).— L YELL p. Kennedy, Kennedy 
V. Lyell (1889), 14 App. Cas. 437 ; 59 Ij. J. Q. H. 
208 ; 02 lu T. 77 ; 38 W. R. 353, H. L. 

Annolalions : — Generally, Mentd. Trovor v. Hutcldiis (1897), 

7« L. T. 183; Koiffbloy, MaxHtod v. DuranT, [1901] A. O. 

240 ; Rold-Nowrouiidland Oo. v. ATiNTlo-Atriorioau Tclo- 

trrapb(’o., 11912) A. G. ; Hoiiry r. HaruiDond, (1913) 

2 K. B. b\b\ Finn v. Shelton Iron, Stead Sc Coal ('o. 

(1921). 131 L. T. 213. 

(^>) Scotland. 

See Registration of Births, Deaths Sc Marriages 
(Scotland) Acts, 1851 (c. 80), 1855 (c. 29), 1800 
(c. 85) ; Marriage (Scotland) Act, 1850 (c. 90), 
s. 12. 

3406. Admissibility — Effect of imperfections or 
irregularities.] — IjYell v. Kennedy, Kennki^y 
V. Lyell, No. 3405, ante. 

3407. Evidence of birth, death & marriage— 
Copies inadmissible — Scottish peerage claim.] — 
Marchmont i'EERAOE CASE (1822), Minutes of 
Evidence, May 21 ; citeil in Halsbury’s l^aws of 
England, Vol. Xlll, p. 530, n. 

3408. Evidence of facts recorded— Parochial 
registers— Kept under public authority.] — Lyicll 
V. Kennedy, Kennedy v. Lyej.l, No. 3405, atile. 

3409. Evidence of marriage — Admissibility of 
copy— Register of episcopal chapels.]— In tlic 
absence of proof that i-egistm-s of J^piscopal 
(Jhapels at b^dinburgli are by the law of Scotland 
documents of an authentic & public, nature, cor)ies 
thereof rejected as inadmissible fas evidence of 
mai'riage j by the law of England. — Conway 
(otherwise Beazl?:y) v. Beazley (1831), 3 

. Ecc. 039 ; 102 E. R. 1292. 

Urns: — Mentd. Brook v. Brook (1858), 3 Hni. & G. 

VV. L. R. 

i94.— AUS. 

q. For use at trial in Enqhmd.} • 
A petition vvtiH preHontod by an Kritclinh* 
man prayinp; the ct. to ord'iin the 
lleglntrar-Goneral for Scotland to 
tirodncc at the trial to take place In 
England, under the custody of an 
official to be Helected by Mm, the 
parochial roferiHter of certain parishes 
In Scotland. Petition refused. — K en- 
SKOY V. Depute Clerk Reoister 
(1880). 7 R. «!t, of 8esH.) 1129 ; 17 tfc. 
L, Ji. 700. -SCOT. 

r. ^.1 — Kino’S Remembrancer 

(1902), 4 F. (Ct. of 8esH.) 5.59 ; 39 Sc. 
L. R. .390 : 9 S. L. T. 422. — SCOT. 


for restitution of conjugal rltfiitH, 
Kmfiand, 


wiio 

had been married in fhufland, put in a 
copy of the entry in tlie church riTflster 
of marriaifos which had been mafic 
in hi« presence for tlie purposes of this 
suit by the minister who had cole orated 
the marrlagre : — Held : such copy 
constituted sufficient proof of tho 
marriage. — H iooins h. Hiouins (1913), 
C. P. L>. 242.— S. AF. 

p. Certificaie of incorporation — 
liy LojuPm registrar — Svffiment.\ — The 
simple production of a certificate pur- 
porting to be signed by a London 
registrar is Bufflclent evidence of tlie 
incorporation.— R. v. Hii.i., 8c 


Needham (1881), 2 N. H. 
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Sect. 12. — PyJblic documents: Suh-sect, 19, C. (6), 
(c) d: jd) i., ii. (&: Hi.] 

481 ; Dolphin v. JlobinB (1859), 7 H. h. Cas. 390 ; Shaw 

V. Gould (1808), L. II. 3 H. L. 55 ; Nlboyet i\ Niboyet 

(1878), 4 D. 1 ; Harvoy i\ Famie (1880), 0 P. 1>. 35 ; 

(/hosiiey v. Nownbolino, Nownholrno v. Gh( 3 Hnoy (2), 11908J 

P. 301. 

3410. — — — ” Marriage register,] -Tlu; ct., 
in the absence of any o/Ticial record, accepted, as 
sufficient primd facie evidence of a marriage of the 
parents of an intestate, a statement contained 
in an extract from a Scottish marriage register 
of the yciar 1898, the bridegroom being ttie in- 
testate’s brotlier, in which, under the heading 
“ Name, surname, & rank or profession of father,” 
apiiearod th(i names <fc descriptions of botix parents 
of the Ixridegroorn. — WiOLEY v . SoTJCiTOR TO THE 
TfiEAsmiy, [1902] P. 233; 71 L. J. P. 115; 87 
L. T. 745. 

3411. Admissibility of certified copy — Of 

marriage register — Proof of character of person 
certifying.] ~~K. Kkjuy (1909), 73 J. P. Jo. 301. 

3412. Without evidence of law 

of Scotland.] — The validity of a marriage in Scot- 
land by declaration in presence of two witnesses, 
afterwards duly registered pursuant to warrant 
of the Sh(irilf-Sub8titut(3, is sufiiciently established 
in an Knglish ct. by production of a copy of the 
entry in the register, duly signed by the Registrar, 
pursuant to Marriage I^aw (Scotland) Amendment 
Act, 1850 (c. 90), s. 2, without expert evidence of 
the law of Scotland. — D hew v. Dhew, {1912] P. 
175 ; 81 L. J. [\ 85 ; 107 P. T. 528 ; 28 T. L. U. 
479. 

Annotation -Folld. Daniels r. Daniels (1910), 33 T. L. D. 

149. 

3413. •]“ ^^ certific^ate 

under Registration of Rirths, Deaths, A- Marriages 
(Scotland) Act, 1851 (c. SO), s. 58, is sufficient 
proof of a regular Scottish marriage without tlie 
addition of (expert evidence.- Dani HE'S r. Daxtees 
(1910). 33 T. L. R. 149. 

3414. Certificate of session clerk.] — The 

libel, in a cause of separation by reason of cruelty, 
jdeadod the marriagci in Scotland, the se.ssion 
clerk’s certiflcaDx of the registration of the mai*- 
riage. The libel also pleadexl several matters in 
the conduct of the husband which did not per sc 
come uj) to actual cruelty : - Held : the certificate 
of the session clerk could not h<^ received as 
evidence of the marriage. — S aundichs v. Saunders 
( 1810), 10 Jur. 113. 

(c) Ireland, 

See Marriages (Ireland) Act, JSil (c. 81); 
Marriage Law (Ireland) Amendment Acts, 1803 
(c. 27), 1873 (c. 10); Matrimonial Pauses <fc 
Marriage Law (Ireland) Amendment Act, 1870 
(c. 110). 

3415. Evidence of births, marriages, deaths — 
Admissibility of copies — Church registers.] — The 

rule which requires marriages, births, & deaths, 
in England, to be proved by the registers, where 
there are no living witnesses, is not applicable to 
Ireland, where such registers have not been duly 
kept. Popies of instruments in writing there, &; 
evidence of reputation, are admissible, after proof 
that searclx was mode for registers. — Roscommon’s 
(Earl) Claim (1828), 0 PI. & Fin. 97 ; 7 E. R. 
034, H. L. 

3416. Evidence of marriage — Certified copy— 
Church register.] — The ct. accepted as evidence in 


proof of a marriage solemnised in i 860, in Dublin, 
according to the rites of t,he Established Church 
of England & Ireland, a copy of an entry in the 
register of marriages, piiiq^orting to bo signed, 
cei*tified as a correct copy of the entry, by the 
clergyman of the parish where the marriage was 
celebrated.— Wallace v. Wallace (1890), 74 
L. T. 253. 

Annotaiion : — ^Refd. Browning v. Browning (1918), 15 

T. L. U. 159. 

3417. .] — A copy of an entry 

in the register of marriages, duly certified by tlie 
clergyman of the church where the marriage so 
registered has been solemnised, is sufficient to 
prove a lawful marriage according to the rit^s A 
ceremonies of the ITotcstant Episcopalian Church 
of Ireland.— WiiiTTON v. WiilTTON, [1900] P. 178 ; 
09 L. J. P. 120 ; 04 J. P. 329. 

3418. Of certificate of marriage.] — 

Marriage at a Presbyterian church in Ireland is 
sufficiently proved by production of a copy of a 
(certificate of marriage certified as a true copy by 
th (3 Presbyterian minister, who celebrated tin? 
marriage. —L emon f. Lemon (1920), 123 L. T. 
585 ; 30 T. L. R. 525. 

3419. Certificate — From register office.] — 

A mariiage which bad been duly celebrated in a 
register office in Ireland may be proved by tin? 
c.ertiOcaL^ of sucJi marriage. — GuiLLET v. Guillet 
(1011), 27 T. L. R. 410. 

{d) Dominions and Dcpcndoicies, 
i. Channel Islands and Isle of Man, 

3420. Channel Islands — Copy of register of 
baptism — Evidence of age of person.] — A copy of 
a registfT of baptism in the island of Guernsey is 
not sufflcicmt evidence hero of a party being of 
age. — IIUET V, Le Mksuhier (1780), 1 Pox, Eq. 
Pas. 275 ; 29 E. R. 1104. 

Annotation — Consd. Coode v. Coodo (1838), 1 Curt. 755. 

3421. Certificate — Evidence of marriage.] — 

Where in the case of a marriage in the Phannel 
Islands the marriage ceremony has been cedebrated 
elsewhere A otherwise than in a churrdi in accord- 
ance with the rites A ceremonies of the Estab- 
lished (fiiurch of England A Wales, evidence of 
the validity of the marriage according to the local 
law is still required. — Westlake v, Westlake, 
[1910] P. 107 ; 79 ii. J. P. 30 ; 102 Ji. T. 390 ; 20 
T. L. R. 223 ; 54 Sol. Jo. 215. 

3422. •] — -A certificate of a 

marriage having been celebrated in Jersey accord- 
ing to the forms of the Church of England ad- 
mitted as sufficient evidence of the fact of the 
marriage without calling oxpei’t evidence. — 
Bougiiey r. Bougiiey A Foan (1917), 80 L. .1. P. 
89 ; 117 L. T. 150. 

3423. Isle of Man — Copy of certificate — Evidence 
of marriage — Sufficiency of evidence.]— The fact 
of a marriage celebrated in the Isle of Man, though 
averred in the libel A not controverted by the 
answer, is not sufficiently proved in a suit for 
divorce on account of adultery, by the production 
of a copy of the certificate ; but fuid-her proof was 
supplied by the vivd voce examination of a witness 
before the .Judicial Committee under Judicial 
Committee Act, 1833 (c, 41), s. 7. — Melltn v, 
Mellin (1838), 2 Moo. P. P. P. 493; 12 E. R. 
1094, P. O. 

Annotation .- —Reid. Parlby Parlby (1851), 15 .Tur. 973. 
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ii. India, 

Sec Indian Christian Marriage Act, 1872 (Act 
XV. of 1872) ; Anny Act, 1881 (c. 58), s. 163 (1) 
iO). {hh 

3424. Proof of birth — Admissibility of copy — Of 
baptismal certificate — Sufficiency.] — Jeune v . 
Ward (1818), 2 Stark. 320, N. P. ; subsequent 
'proceedings^ 1 B. (fc Aid. 053. 

3426. Of baptismal registers.] — In an 

action to determine the right to letters of adminis- 
tration, the issue being to the legitimacy of certain 
persons, copies of registers of baptisms in India 
were admitted in evidence. — Q ueen’s Proctor v. 
Fry (1879), 4 P. 1). 230 ; 48 L. J. P. 08 ; 41 L. T. 
530. 

Annotations Apld. Wcstmacott v, Wcstinacott (1899), 

08 L. J. P. 6;J. Mdntd. lie I’ertou, Poarsioii v. A.*0 

(1885), 53 L. T. 707. 

3426. Proof of marriage — Admissibility of 
register — Compiled by Secretary of State for India — 
Roman Catholic marriage.] — The ct. admitted as 
evidence, in proof of a marriage w'hich had been 
perfoimed by a Koman Catholic priest in India 
a register of marriages compiled by the Secri^tary 
of State for India from p(U*iodical reports sent to 
him from India by clergymen of various denomina- 
tions. — B egan v. Began (1892), 07 L. T. 720 ; 1 
B. 493. 

3427. Admissibility of certificate — From 

India Office.] — The solemnisation of a marriage 
between Christians in British India is jiroved by 
the production of a certificate of the marriage 
from the India Ofiicc. — W estmacott v. West- 
WACorr, [1899 J P. 183 ; 08 L. J. P. 03 ; 80 B. T. 
032. 

3428. .] — The solemnisation of 

a marriage between Christians in British India 
may be proved by the jiroduction of a certificate 
of the marriage from the India Cilice. — B raid v. 
Braid (1909), 25 T. L. B. OKh 

3429. Admissibility of copy of certificate — 

Prom India Office,] — D e Chuyther v, I)e 
Gruyther Faiciinie (1900), Times, Nov. 2. 

3430 . Admissibility of Army Marriage 

Register — Marriage of British officer.] — Adams 
V, Adams, [1900] W. N. 32. 

iii. Other Dominions and Dependencies. 

3431. General rule — Where colony under English 
law.] — (1) A collated copy of an entry in the 
marriage register at Barbadot^s admittetl as 
evidence. 

(2) I am not aware of any case in whicli it has 
been laid down that where a register is kept in 
any colony under English law, an examined copy 
of such register is not evidence (Du. Lu.suingtdn). 
— CooDE V. CooDE (1838), 1 (Jurt. 755 ; 103 E. B. 
202. 

3432. Evidence of marriage — Copy — Of marriage 
register — Barbadoes.] — Coode v. Coode, No. 3431, 
ante. 

3433. Colonial law in force.]— 

In a cpiestion respecting the validity of a marriage 
in a British colony, governed by a law of its own, 
solemnised between British subjects, according to 
the rites & ceremonies of the Church of England, 
by a clerk in holy orders, of that church, the 
olficiating minister of the parish, it is sufiicient to 
plead that a legal marriage was liad (a copy of 
the entry of th(^ marriage in the register book 
bei^ exhibited), without setting forth the lex loci, 
which would ajjpear in the evidence. — W ard v. \ 


Dey (1840), 1 Bob. Eccl. 759 ; 5 Notes of Ciises, 00 ; 
8 L. T. O. S. 108 ; 10 Jur. 1010 ; 103 E. B. 1204 ; 
subsequent proceedings (1849), 1 Bob. Eccl. 707. 
Annotations: — Apld. Browning v. Browning (1918), 35 

T. L. li. 159 ; Perry v. Perry, [1920J 1*. 361. 

3434. Certificate — Of registrar — St. Helena.] 

— ^A certificate of the registrar of the island of 
St. Helena showing that a marriage celebrated 
in that island & according to Ordinance No. 3 of 
1851, is sufiicient evidence of the validity of the 
marriage in English cts. — Boe i\ Boe (1910), 115 
L. T. 792 ; 33 T. L. B. 83 ; 01 Sol. Jo. 301. 

3435 . Of entry in ecclesiastical 

register.] — A marriage celebrated in a British 
colony according to (Jiiurch of England usage may 
be proved by the production of a certificate of an 
entry in an ecclesiastical register without expert 
evidence of the validity of the marriage according 
to the local law. — Perry v. 1'erry, [1920] P. 301 ; 
89 B. ,B P. 192 ; 123 L. T. 580. 

3436. As prescribed by colonial law.] 

— A marriage celebrated in a British colony may 
he establisiied without further evidence by a 
certificate t)f its celebration, prescribed by a 
colonial statute made admissible by that 
statuBi. — BoNiiOTK V. Bonhote (1920), 89 B. J. P. 
110 ; 123 B. T. 174. 

3437 . Certified & sealed copy of — 

Hong Kong.] — Where a marriage has been solemn- 
ised in Hong Kong in accordance with the pro- 
visions of sect. 20 (^f No. 7 of tlio Ordinances of 
Hong Kong 1875, it can be proved by the pro- 
duction of a copy of th(i certificate of marriage 
which has been signed c(;rtifl(5d by the Bcgislrar- 
General as a true copy, & sealed & stamped with 
his oflicial seal. --Smith v. Smith (1913), 109 B. 3'. 


744. 

3438. Certified extract — From marriage 

register — Ceylon.] — 1)e Mowbray v. 1)e Mowbray 
(1921), 37 T. B. B. 830. 

3439. — Signed by registrar — Gibraltar.! 

— A marriage celebrated belong a registrar at 
Gibraltar is sufiiciently proved by production of 
a certified copy of the entry signed by the registrar. 
— Wright v. Wright Boothman (1923), 129 
J.. T. 832 ; 39 T. li. B. 715 ; 07 Sol. Jo. 791. 

3440 . Marriage register — Duplicate register 

—Transmitted to England under authority.]— The 
duplicate registers of marriage kept in the East 
Indies & transmitted to this country by tlie 
(lii-ection of the governing authority there are 
admissible in e\iih?nce. — Batcjjuf v. Batcliff 
Hi, Anderson (1859), 1 Sw. & Tr. 407 ; 29 

B. J. P. M. & A. 171 ; 33 B. T. O. S. 202; 5 Jur. 
N. S. 714 ; 7 W. B. 720 ; 104 E. B. 810. 
Annoiaiions .'—'Retd, UoKari v. Bokh-u (1892), 07 L. T. 720. 

Mentd. Nlhovot v. Niboyd (1878), 4 P. D. 1 ; Mudloy v. 

Modioy (1882), 51 L. J. 1\ 71. 

3441. .1 — The register of a marriage 

celebrated in a Britisli colony according to the 
rites of the Church of lOngland is sufiicient evidence 
of the marriage & its validity. — Browning v. 
Browning (1918), 35 T. B. B. 159 ; 03 Sol. Ju. 


1 . 

AnnMaiion : — Refd. I’erry v. I’crry, [1920J P. 301. 

3442. Evidence of pedigree— Extracts from 
parish registers — When admissible.] — Extracts 
from colonial parish regisBu’s of the entries of 
marriages, baptisms, A- burials, are nut receivable 
in evidence in bUpi>oi't of pedigree, unless it be 
proved that such regisbu's are rerjuired to be kept 
by the law of the colony, & such extracts are 
proved U) be cornict copies of the regisbu', are 
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Sect, 12, — Public docummin: Huh-sect, 10, C. {d) 
Hi. 

signed by the registrar, whose signature must also 
be verified. — E vans v. Ball (1878), 38 L, T. 141 ; 
on appeal (1882), 47 L. T. 165, H. L. 

AnrwtaiUnis : — Mentd. lie Ball, SlatU^ry v. Ball (188S), 59 

L. T. 800 ; lie Bogg, AlllHon v. Plaiw, [1017) 2 Ch. 2119 ; 

lie Twopcny's Scttlint., Moni’o v. Twopeny, [1924] 1 Ch. 

522. 

(r) Foreign Countries. 

See Marriage Act, 1890 (c. ^7); Foreign 

Marriage Act, 1892 (c. 23), ss. 9 11, 17 ; Ionian 
Isles Maniage Act, 1860 (c. 86), s. 4. 

3443. Evidence of birth — Certificate — From 
chaplain to British Ambassador — At Florence.] — 
A copy of an entry, made from a certificate of 
baptism by a chaplain of a Britisli minister at a 
foreign ct., is not Huflicient evidence of biith & 
))arentag(‘. — D uffeiun & Claneboye’s (Loud) 
Llaim (1818), 2 11. L. Cas. 47 ; 0 E. U. 1009, II. L. 

3444. — Crown Rabbi of Russia.] — R. v. 

WiLOWSKi (1908), 149 (J. O. Ct. Cas. 334. 

3445. Copy of register — French register — 

Kept according to French law.]— Attested copies 
of lYeindi registers of marriages, bitihs deaths : 
- -Held : adinissil»le evidence, upon the testimony 
of a Frene.h advocate, that such registers were 
kept according k) Frcmcli law, <te would be received 
in evidence, in the French cts.— PrniTii Kakldom 
( 1848), 2 11. L. Cas. 805 ; 9 E. R. 1322, 11. L. 

8446, Evidence of marrlage^-Certlflcate - Dutch 
minister.]— Alsop v. Bowtuell (1619), Cro. .lac. 
511 ; 79 E. R, 464. 

Annotations ■ Refd. Omiehuiul v. Barker (1715), WillcH. 

588. Mentd. Allhain v. AinrleHOa (1799), 11 Med. Pep. 

210 ; St. Atulr(‘AV v. St„ Brides (1717), 1 St ra. 51 ; l‘endrcll 

V. I'endrell (1732), 2 Stra. 925. 

3447. Portugal - Not taken from 

Portuguese register.] A eertifleaC^ of n marriage 
ill a lor(?ign country [l^ortugal |, not purporting 
t o b(? a co])y of an entry in tlic register of marriages 
kept by the Jaw of tfiat country, but only con- 
taining a reference to tlie register, cannot be 
received as evidence of thi; marriage, altliough it 
would b(.* evidence of the marriage in tlio foreign 
cts.—EiNLAY V. Finlay Rudall (1862), 31 
L. 3. V. M. & A. 149. 

8448. Minister in New York.] — (1) A 

minute of date of 1719, from an original unsigned 
minute book, produced from tlie projier cusUMy 
& kept in accordance with a charter of a society, 
is admissible evidence. 

(2) A memorandum in a register of a ehuridi by 
its deceased rector made about one liundred i 
eight years ago, though not a contemporaneous 
entry made in the rt^gular course of the register 
is admissible as evidence, & goes to prove that the 
rector did the things stated in the memorandum. 

(3) A., then ill of the malady of which he died, 
jSu two days before his dt'ath, was married in 1772 
in New York to B. by C., an ordained clerg^unan 
of tlie Church of England, then assistant minister 
of Trinity Church, New York. There was pro- 
duced (inter alia) in support of the mfUTiage tmin 
the custody of the family a certificate signed by 
C). that he had married A. & B. according to the 
riU'S of the Church of England as by law estab- 
lished, A an allidavit, signed by the mayor of 
New Y ork, to the elTeet tliat C. had made an oat h 
of tb<^ truth of the statements in tlie etutilieate : a 
will of date antt‘rior to the marriage, by which A. 


left all his iiropei-ty to B. & of the children then 
born ; copies of letters showing that one of the 
exors. wrote to his co-exor. in England, a brother 
of A., stating that he was a witness to the ceremony 
of marriage ; that B. signed herself in A.’s 
surname ; that the children were recognised &> 
taken care of by membei*s of the family as A.’s 
children ; also War Office records showing that 
B. received a xiension as A.’s widow 
there was ample proof of a legiil marriage. — 
Lauderdale Peerage (1885), 10 App. Cas. 692, 
11 . L. 

dnnotaiions : — Generally, Mentd. Lovat I'eerogo (1885), 10 

Ai>p. C&H. 703 ; VVlnaus v. A.-(L, [1904] A. C. 287 ; 

CasdagU v. Casdagli, [1919]A. C. 145. 

3449. Germany — Certificate of re- 

ligious ceremony only.] — The certificate relating to 
the religious ceremony of a marriage in Germany 
will be accepted as evidence of the marriage if the 
(certificate of the civil ceremony is, under the 
circumstances, not i>rocurable. — Brice v. Brick 
(1919), 35 T. L. R. 486 ; 63 kSoI. Jo. 535. 

3450. Poland — Verified by consul in 

this country.] — Mondsciiein v. Mondsciiein 
(1921), 37 T. L. R. 665. 

3451. High Commissioner at Con- 

stantinople.] — 3’he ct. accepted as evidence of a 
marriage; a certilicaL; of a cereanony of marriage; 
before tlie British lligdi Comr. in Gonstantinople 
at a date when owing to war conditions no 
ambassador or consul was there.- — AVath's (other- 
wise Garev) V. Waits (1922), 38 T. L. R. 430. 

3452. Copy of register — From Swedish 

chapel in Paris.] — A copy of the; regi8L;r of a 
foreign e.ha]>el l(;ha})el of Swenlish ambassador in 
lYirisJ is not evidtuiee to ]>?ove a marriage. — 
Leader v. Barry (1795), 1 Esp. 353, N. P. 
Annotation :■ -Refd. Coodc r, (-'oodo (1838), 1 Curt. 755. 

3453. — — Kept at hotel of British Am- 

bassador — In Paris.] — ’Lhe book kept at the 
British ambassador’s hotel in Paris, in which the 
ainbassador’s chaplain makes A subscribes e;ntries 
of all marriages of Britisli subjects, e elebrated by 
him, has not the authenticity of an English parisli 
register. An attested e;opy of an entry in it, is 
not admissible to prove a rnari-iage.^ — Athlone’s 
(Earl) Claim (1811), 8 Cl. & Fin. 262 ; 8 E. R. 
102, H. L. 

3454. — French register— Kept according 

to French law.] — Perth Earldom, No. 3445, ante. 

3455. — Chilian register- Sufficiency of 

copy.] —Proof of a marriage in Chili was estab- 
lisbeel by the production of a certified extract of 
tliii entry of the marriage in the marriage re'gister, 
proved to be kept in Chili, in compliance witli the 
ree|iiirememts of the laws of Cliili, & to be ad- 
missible in evidence in Chili, upon the ct. being 
satisfied of the identity of the parties named in the 
certificate, of the curate rector who gave the 
certificate. — Abbott v. Abbott & Godoy (1860), 
4 Sw. & Tr, 254 ; 29 L. J. P. M. ife A. 57 ; 164 
E. R. 1513. 

3456. British factory at St. Peters- 

burg.] — A marriage at the chapel of the British 
factory at St. Petersburg by the chaplain of the 
factory, according to tlie riU^s & ceremonies of tlie 
Church of England, vv^as sufTiciently proved by 
piDduetion of an entry in tbe marriage register 
of the dioc(\st; of London, whieli purported to be 
an entry of such marriage ceutiflenl as a true copy 
of ail entry in the* marriage ivgister book of the 
Britisli factory at St. Petensbuig by tin; ae'ting 
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chaplain to the Kussia Co. — Higgs v, Higgs (J 020), 
121 L. T. 382 ; 30 T. L. K. 000 ; 01 Sol. Jo. 715. 

3457. Evidence of death — Copy of register — 
French register — Kept according to French law.] — 
Perth Earldom, No. 3415, ante. 

3458. Consulate at Madeira .] — lie 

Forbes (1852), 1 W. K. 32. 

/). N on- Anglican Church licgistcrs and Records, 

tlce Non>Parochial Registers Act, 1810 (c. 92). 

3459. Admissibility — Dissenting chapel.] — 
Copies of the register of a dissenting chapel not to 
be pleaded as evidence.—NiovvHAM lu Raithby 
( 1811), 1 Phillim. 315 ; 101 E. R. 990. 

AnnokUion : — ^Befd. Doe d. Warrou v. Bray (1S28), 8 B. & C. 

3460. .] — Hooks kept by the session 

clerk of a Scottish chapel, containing minutes of 
the kirk session, & other proceedings of the con- 
gregation : — Held : admissible in evidence in a 
suit between members of the congregation. — 
Miij.igan V, Mjtcbell (1837), 3 My. A Cr. 72 ; 7 
J.. ,1. Ch. 37 ; i Jur. 888 ; 10 E. R. 852, I.. C. 

wma ;—'Mentd. Giles Giles (183G), 1 Keen, G85 ; 

Tyler u. Bell (183G), Domioll}", lUU ; Woodr. Wood (1840), 

4 Y. & G. Ex. 135 ; Hodson v. Ball (1842), 1 Ph. 177 ; 

Holland r. Baker (1842), 6 Jur. 101 1 ; Kaugeru. G. W. Hy. 

(1843), 13 JSiiu. 3()8 ; ITcc Church of Scotland (General 

AsHeinbly) u. Overtoun, Macalister v. Young, U004] 

A. G. 515. 

3461. Society of Friends — At common law 

— Under statute.] — (1) The registers of births, 
marriages, deaths burials kept by the Society <.)f 
Friends prior to .1 uly 1 , 1837, when Birt hs &. Heaths 
Registration Act, 1830 (c. 80), came into oi>eration, 
were not evidence at common law. 

(2) Cn being deposited at Somerset House 

under Non-Parochial Registers Act, 1810 (c. 92), 
tlicse registers became statutory evidence under 
sect. 0, but entries ther(*in are only i)rovabIe by 
production of the original registers or by a c<;rtiii- 
cate under the seal of the (Jeneral Register OBic(* 
under sect. 9. I 

(3) A ccrtificatii ccrUfied by the r(MU)r(liiig ' 
clerk of tlio society as a true extract from tlu 
society’s digest of those Digisters is inadmissible 
on tlio above grounds on the ground that it is 
only an extract from a dig(‘st of registers that arc 
still in existence. — Re Woodward, Kexway v. 
Kidd, [1913) 1 Ch. 392 ; 82 L. J. Ch. 230 ; lOS 
L. T. 035 ; 57 Sol. Jo. 420. 

3462. Of what they are evidence —Registers of 
Mayfair Chapel — Marriage.) — M orris v, Mti.leh 
(1707), 4 Burr. 2057 ; 1 Wm. Bl. 032 ; 98 E. R. 
73. 

AtLiw(alio7iN : -Exvld, Blrt v. Burlow (1779), 1 Doug. K. B. 

171. Apld. Uccd V, Passer (17y4), Peake, .303. Elpld. B. 

V. Hasnall (1820), 2 G. & 1*. 434. Refd. Gatherwood v, 

GuhIou (1844), 13 M. & W. 201. 


3463. Burial register of Wesleyan chapel - 

Death.] — WiiirrucK v. Waters, No. 3887, post. 

3464. Jewish register of circumcision — 

Age.] — In trespass for taking pltf.’s goods, with 
a plea of not possessed, it was proposed to show that 
the goods were not his, by showing, inicr aha, 
that lie was not twenty-one. To show this, it wa.s 
proved, that, by the custom of the law of the 
Jews, (diildren are circumcised on the (Ughth day 
from Hieir birth, & that it was the duty of tlu^ 
Chief Rabbi to perform this rite, <to make an entry 
of it in a book. It was proposed to give in evidence 
the entry in this book of pltf.’s circumcision, the 
entry being in the handwT*iting of a Chief Rabbi, 
who was dead : — Held : the entry was not receiv- 
able in evidence. — Davis Im^oyd (1811), I Car. A 
Kir. 275, N. P. 

3465. Certificate of Roman Catholic priest 

— Baptism.] —A certilicato of baptism from a 
Roman Catholic chajiel, sigriLul by tluj ptiest, is 
not good evidence. — D’xVglie v, P^'KyER (1811), 
13 E. J. Ch. 398. 

3466. — Marriage.] — In an indiclm(;iit 

for bigamy the evidence tendered of the former 
mari'iage was a certificatt^ of the jiriest in charge 
of a Itomaii Catholic; church by whom it was 
alleged tlio jiarlies had beem married, ident-ity 
of xuisoner as one of thc^ persons mcuitioned in the 
certificate*, ^ a statement by jirisonc*!* when the* 
warrant of arre^st was read over to him : “ TIvat’s 
all right ; but 1 did not know t liai my fornuT wife 
was alive 7ic?d ; that the c*videnee was 
insufiicicmt to prove the former marriage*. R. 
r. Hindsay (1902), (50 J. P. 505 ; 18 ’r. L. R. 701, 
N. P. 

Annofalion ; -Refd. U. v. Naguil), 119171 1 K. B. 359.. 

IC, Prison Ucgislers. 

SeCy non\ Non-Paroebial Registers A(;t, 1810 
(c. 92), s. 20. 

F. 

See.y now, Merchant Whipping Act, 1891 (c. 00), 
ss. 04, 095. 

3467. Ship’s register Evidence of ownership.] 

-Proof of the execution of a hill of sale of a shi)> 
to deft, is not evidcinre to charge him as an owner 
with stores furnished to tiie ship, without showing 
Ids assent to such sale;. Neither is the register of 
tin; ship, naming 1dm as a j^art-owrior, made by A 
ui>on tile oaths of cithers, primd facie evidence to 
charge* 1dm as owner without his a.ss(;nt or adoption. 

-Tinkler v. Walpole (1811), 11 East, 22(5 ; 101 
E. R. 587. 

AmwiiUion :■ Refd. J‘iric ti. Aiulcinsoii (1812), 4 Taunt. 052. 

A Hlilp’H riiglHG*!’ in not a imUlle luHtrumcut ; it iy au iastru- 

iiicnt of a prival/O nature (Hma'I'R, J.). 


PART IV. SECT. 12, SUB-SECT. 19. 

— D. 

3465 i. Of what they are evidence — 
(■ertificatc of lioman Catholic priest — 
liaptism \ —Entries jriacle in the ehapel 
books by Roman Catholic clergymen, 
whoso death He handwriting liuvo been 

f irovod, are evidence of a marriage or 
lantism thereby recorded. — M alonk 
V. L'Estkange (1839), 2 I. Eq. R. 10. — 
IR. 

3466 i. — ,4/ <T/rt«r/r.] — Ma- 
lone V. jj’EsrJtANOE ( 1839 ), 21 . E<1. K. 
10.- IR. 

3466 ii. - — - .1 Seinbli : 

entries of births it marriages made by 
the curate a Roman t.’athoUc chapel 
in the discharge of his duty arc not 
adiidssible as evidenesi. — K nni.s v. 
CAIUtOLL (1808), 17 W. It. 344.— IR. 

3466 iii. .1 — An entry 

in the Roman Catholic registry of 
marriages & baptisms of a parish signed 


by a clergyman who was i)rove(l to bo 
deceased, & to have been the Roman 
Catholic curate of the parish '. Held : 
inadmissible. — R yan r. JUng, Lannkn, 
IXTKKVKNIENT, (18891 25 L. R. Jr. 
184.— IR. 


PART IV. SECT. 12, SUB-SECT. 19. 

— F. 

3467 i. Shin's register — Kvidrucc of 
ownership.] ccrtflicatc of regis- 

tratfon of vessels under 8 Viet. c. 5, is 
the legal evldcricro by which ownership 
can be proved. Bochoh v, .SitAW 
(IS-OO). H G. P. 391. CAN. 

3467 ii. .1 — LAKEScf'EKn>n 

Navicjation Go. v. Hka'itv (1873), 31 
17. G. R. 201. CAN. 

3467 iii. .] In an acti<in 

against the coiiHignce of a ship to 
recover the freight collected by nim, 
l>ltf. put in evidence a certified copy 
of the ship’s register to show that ho 


was the registered owner at the time 
of the earning <»f the frclglit & Its 
receipt by deft., deft, may prove that 

f dtf. was not tlie real owner, ik. t-liat the 
reiglit did not belong to him. — 
.S(;jioFiELr> V. Andkuhon (1892), 31 
N. JL R. 518.-- CAN. 

3467 iv, — .] — Aucxlraetfroin 

tlio regisG;r book kojit He certified 
pursuant to Mercjhant Shipping Act, 
1894 (Imp.), is proof of ownership in 
an a(;tlon for damages f(»r an ae<iidont 
cauMing the death of an employee. — 
BoDursoTON V. Donvldhon (1917), 
4 4 N. B. Jt. 290. -CAN. 

3467 V. -- - .] It isiueoinpei/Cnt 

on the part of the persotj, wlm, from 
the certificate of registry, appears to 
i>e the owner of /i hIiIi> to adduce 
evi(iejic,(! to th(‘ tiffect (if c(jutradi(jting 
the eortlficate by proving that lie Js 
not the real owner.— Mouton v. 
Black (1843), 5 Dunl. (Gt. of Hess.) 
411.— SCOT. 
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Evidence. 


Sect, 12.— i *ub li c dommienlH : S ub'.scct . 19, F. 0»] 

3468* .] — The original certificate of a 

ship’s registry is no evidence for jdtf. upon a policy 
of insurance that the interest in the ship is in the 
persons in whom it is averred, & for whom he 
effected the insurance as agent.- — Pirie v. Andeh- 
SON (1812), 4 Taunt. 052 ; 3 Camp. 242, n. ; 128 
E. B. 487. 

3469. .] — In an action for stores 

supplied to a shij), if deft, xdeads in abatem(*.nt that 
he is only liable jointly with others, it is not 
enough for him to }>roduce the ship’s register, con- 
taining the naiiK'S of himself & those others as 
owners of the ship.—PLOWER v. Youno (1812), 
3 Camp. 240, N. 1*. 

3470. .] — In an action against the 

owner of a ship for stores 8iipplie<l to her, the 
registcT purporiing to be granted on the oath of 
deft., slating him to be sole owner, is no evidence 
of ownership.- Smith v. Fhoe (1813), 3 Camp. 450, 

N. P. 

3471. .] — Bobinhon v. Macdonnele 

(1810), 5 M. & S. 228 ; Holt, N. P. 012, n. ; 105 
V). B. 1034 ; subsequent proceedings^ sub nom. Re 
Ship Warpe, Re Bohinson, Clarkson <te Parker, 
Re Sharps (1817), 8 Price, 209, n. 

Amwtatifms : — Refd. Hay v. Falrbalni (1818), 2 B. & Aid. 
1U.3 ; MoukljoiiHo V. Hay (1820), 8 Price. 2.00 ; Kirkley 

V. liodpTHOU (1823), 3 B. & C. 688. Meiltd. CurtlH v. 
Anbcr (^1820), 1 Jac. & W. 626 ; Duck v. Braddyll (1824), 
M'Cnc. *ni \ 1)00 (1. Kettle r. l.cwiH (1830), 10 B. & C. 673 ; 
DouKlas V. B.uhhcU (1831), 4 Siiii. 524 ; Leslie v. (iiithrie 
(1835), 1 BliiK. N. C. 607 ; Metcalfe r. York (Arclibp.) 
(1836), 1 My. Cr. 547 ; l*arry v. Deere (1836), 2 Har. & 

W. 305 ; lie Daniel, A’x p. Ashby (^1855), 25 L. T. O. S. 
188; Holroydr. Marshall (1862), 10 ILL. Cas. 101 ; Morris 
V, Dolohbel-Flipo, 11802J 2 Ch. 352. 

3472. .]— -The Begistry is conclusive 

evidence of the title, <& an endorsem(;rit on that 
registry good against a piior e(iuitable rntgcM*., 
although the i)arty subsequently obtaining registry 
of his encumbrance had full notice of the j>rior 
charge. “ CooMHEs v. Mansfield (1855), 3 Drew. 
193 ; 3 Eq. Bep. 500 : 21 L. ,1. Cli. 513 ; 25 L. T. 

O. S. 29 ; 1 Jur. N. S. 270 ; 3 W, B. 345 ; 01 E. B. 
877. 

3473 . Prim& facie only.] — ^Thc register 

under Merchant Shiiqdng Act, 1870 (c, 80), is only 
privid facie Gvidonvx'. of ownership, <fc its statutory 
effect may be displaced by proof of what tlui facts 
really are. — Baumwou. Manpfactur von Cart, 
Sphehjleh V. Furness, [1893] A. C. 8; 02 
J.. J. Q. B. 201 ; 08 1.. T. 1 ; 9 T, L. B. 71 ; 
7 Asp. M. B. C. 203 ; 1 B. 59, il. L. 
ylnrio/rt/hms -Refd. Barraclouah r. Brown (ISDO), 6.5 

L. .7. Q. B. 333 ; Associated Port land Cement Maiiu- 
facturors (1910) r. Ashton, 11915] 2 K. B. 1. Mentd. 
Manchester Trust v. Furiuiss, |1895j 2 t,). B. 639; Itow- 
land & Marwood's S.S. Co. r. Nilson (1897). 13 T, L. II 
459; .lackhon r. S.S. Blanche, The Hopper, No. 66, 11908] 
A. C. 126 ; Kish r. Taylor, [1912] A. C. 604. 

3474. “ — Evidence of natlonalify.]— To prove 
that a ship is British-built, a British register so 
describing her is by itself no evidence. — Beus.se 
c. Meyers (1813), 3 Camp. 475, N. V. 

3476, ,] _1 

n order to convict a person 
under Mereliant 8hipi>ing Act, 1854 (c. 104), of 
harbouring a seaman who has deserted from hi.s 
ship, it is necessary to prove that the ship is a 
British ship, which proof must be given by evidence 
of the ship bedng duly registenHl. — IdfiAUY r. 


Lloyd (1860), 3 E. & E. 178 ; 29 J.. ,1. M. C. 194 ; 
3 L. T. 210 ; 24 J. P. 662 ; 6 Jui‘. N. S. 1246 ; 121 
E. B. 409. 

Annotations: — ^Mentd. Poll v. Dambe, [1901] 2 K. B. 579 ; 

Tho Taffus (1902), 87 L. T. 598. 

3476. Not conclusive.] — A ship’s 

register, containing a statement of British owner- 
ship, even if by Merchant Shipping Act, 1854 
(c. 104), 8. 107, made primd facie yiroof of such 
ownership, may be outweighed by circumstantial 
evidence to the contrary. Scmble : above sect, 
does not make the register primd facie proof of 
disputed British nationality.— The Princess 
Charlotte (1863), Brown. & J^usli. 75 ; 167 E. B. 
306 ; subsequent proceedings (1864), 33 L. J. P. M. & 
A. 188. 

3477. Evidence of tonnage — Not conclu- 

sive.] — In an action of limitation of liability 
defts. by their defence denied that the registered 
tonnage of pltfs.’ ship was the correct tonnage, & 
at the hearing tendered evidence in supj^ort of 
their defence : —JfeZd ; the evidence was admis- 
sible. — The Bkcepta (1889), 14 P. I). 131 ; 58 
1.. J. P. 70 ; 61 L. T. 098 ; 0 Asp. M. L. C. 433. 
Annotation: — Refd. Brierlcy v. Brierlcy & Williams (1918), 

34 T. L. R. 458. 

3478. Evidence of capture.] — Lloyd’s 

books are evidence of a capture, not of notice of a 
loss to any j)erson in partiiailar ; but coiqded with 
other evidence', may go to the jury. — A bel r. 
Potts (1800), 3 Esp. 242, N. P. 

3479. Evidence of notice of loss.] — Abel 

V. Potts, No. 3478, ante. 

3480. Lloyd’s list — Admissible against assured — 
In action on insurance policy.] — J.loyd’s list is 
evidence against the assured, if it be shown that tlu? 
broker had read it, before tlie i)oUcy was effected. 
— Bain r. Case (1829), as rej)orted in 3 C. A P. 
496, N. 1\ 

3481 . To prove vessel copper-fastened.]— 

“ Lloyd’s BegisU'i* of Shipping ” was not admis- 
sible in evidence to show that the vessed was con- 
si<h‘rcd as copj)er-faKtened. — Freeman v. Baker 
(1833), 5 C. & P.475, N.P. 

3482. To prove knowledge of date of 

sailing.] — Eccles v. Harvey (1845), 4 \j. T. O. S. 
99, 398. 

3483. Custom House register — Evidence of 
ownership.] — To prove A. is liable as registered 
owner of a shij). entries in the cusUmi liouse book.s 
of the port of London A of the out ])ort to which 
the shii) iK'longs, stating t hat she was transferred 
to A. by B., tile original owner, are not sufficient 
evidence. — Frazer v, Hopkins (1809), 2 Camj). 
170, N. 1’. 

3484. .] — An entry in the register 

bi^iok at the custom house stating that a c(*rtilicate 
of register was granted on an affidavit by A. that 
he was an owner :—Hcld : not admissible as 
se(‘ondary evidence of ownership against A. 
although all the affidavits on which regist-ers had 
been granHxl weie burnt at the custom house. — 
Teed v. Martin (1811), 4 Camj). 90, N. P. 

3435 . Admissibility — In criminal prosecu- 
tion.] — A shipx)ing entry at the custom-house 
although to some purposes a public document, is 
not evidence to affect the person whose duty it was 
to cause the entry to he nnwle, criminally, the 
materials from which the entry wtis made, by the 


3473 1. - PritnO piri*' otitg.] 

Grant r. Roukrtson (1871), 8 N. 8. li. 

217.— CAN. 

M73H. - .] (Vrliilrate 

of roerlBiry of BritiHli nblj) must be 
received a« pninA fuoi(\ or as pre- 
Bumptivc proof of all the matters cou- 


t allied or cited in Hiieh registry. 
Smith r. Fuuton (1877), 2 K. & (\ 

■ CAN. 

3474 i. Emdenceofnaiionalitu — 

Row proved.] — On an information for 
harbouring a seAmau who has deserted 


I from a British ship, evidence that the 
ship sailed under tlie British “ , 
snincient evidence of tlie ship being 
British without production of the 
registration certificate or a certified 
copy thereof. — R. v. Clark (1879), 
5 L. R. HO.— AUS. 
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Part IV. - Documentary Evidence. 


proper officer, having been accidentallv destroyed. 
—Hughes v, Wilson (1816), 1 Stark. 179, N. P. 
Annotation ReM. Huntley r. Donovan (1850), 15 Q. B. 96. 

3486. To prove ship’s burthen.] — Huntley 

V. Donovan, No. 3115, aide. 

Log books,] ~,SVr Sub-sect. 8, ante. 

Lighthouse books.] -Sec Sub-sect. 7, anie, 

G, 31 isccUai icons Ixcifisivrs. 

3487. Army register — Examination regarding 
settlement.] — The original examination of a soldier 
respecting lus settlement, taken under the Mutiny 
Act, 1794 (c. 13), is admissible in evidence, as wefl 
as the attested copy directed by the Act to be 
delivered to tlie commanding officer of tlie r(‘gi- 
ment. — -11. r. WAUum" (Inhabitants) (1796), 0 
Temi Kep. 531 ; 101 K. K. (>87. 

3488. Regimental description book — Evi- 

dence of birth of soldier.] — An entry in the 
description hojk of a regiment of the CUiauls, 
dated 1799, wliich book was made up from the 
attestation of recruits, but as to whicli book tbe 
Mutiny Act, 1861 (c. 7) of that ])eriod did not 
make it (evidence as to the inaHers containcul in 
it, is not admissible evidence of the birth of the 
soldier there mentioned, either on the ground 
that the (original was to be pin^sumed to be made on 
oath, or on tlic; ground tliat tlie book was kept by 
a public officer in the course of lus duty. — It. v. 
SUDBUllY (GoVERNOUS OF THp: PooR) (1863), 27 
J. P. 823. 

3489. — Medical sheet— To prove adultery.] — - 

To lu'ove that resp., a soldier in the Army, had 
committed arlultery, an Army foi-m inedicai she(?t 
under Jioyal Army Medical Service Rules, r. 298, 
showing that rtjspondent had b(;en admitt(‘d to 
hospital sulhuing from a certain illness, was put in 
evitlence ; —Held : t his being an official document 
properly produced was (‘vidence of adultery. — 
Gleen V. Gleen (1909), 17 T. L. H. 62. 

3490. Naval registers — Muster - book.] — The 
muster-book of liie Navy Hook is admissible' 
evidence'. — H. r. Pitzgi-JRALD JvEE (1711), 1 
Leach, 29. 

Annotation H. r. lUiodcs (1742), 1 Lcat-h, 21. 

3491. To prove identity.] — On an 

inelictinent for forging a si'arnan’s will, the mustri - 
bejedv of the Navy Ollieu' is goejd evieiene’e' tf) prove; 
the* ieientit y of suy)X)ose;d testate)!-. R. v. Riie)i)Es 
(1712), 1 J.e'ach, 21. 

3492. .]— Where deft, relies e>n 

ee)verture as a eh'fence; to an aetiejn, it is ne)t. 
sufficient evideuice; tJiat her husband was living at 
a pailicvdar time to pre)eluce the muster of a, shij) 
from the Admlty., in wdiiedi a perse )n of his name is 
found, withe,)ut other evielenee* of his ideuitity. - 
JlARBER V. Holmes (1809), 3 Lsp. 190, N. P. 

3493. Casualty list— To prove death.] — 

The hook kept at tlie sick A hurt office, containing 
copies of the* returns made by tlie officers of jierseins 
that have dieel on beiard of King’s ships, is evide'nee 
of the death of seamen. — W allace v. Cook (1804), 

5 Esp. 117, N. P. 

3494. Election register -Admissibility- Of copy.] 

— On an inelictm“nt agaimst a voter fejr making a 
false de'claration as to his possessiejn of tlie “ same 


qualilication ” under Repre'sentation of the People 
Act, 1832 (c. 45), s. 58, a copy of the original 
register, made according to sect. 55, may be re- 
ceived in evidence ; & it is sufficient if it resemble 
the original in respect of deft.’s name k description. 
— H. V, Dods WORTH (1837), 8 0. k P. 218 : 2 
Mood, k R. 72 ; 2 Jur. 131, N. P. 

Annotation: — Mentd. II. v. Bowler (1812), Car. & M. 559. 

3495. Although irregularly kept.] — 

An irregular list of voters admittt'd as evidence. — 
R. r. C1.ARKE (1859), 1 E. k P. 651. 

3498. .] — 4’he register of voters at a 

parliamentary election, made in pursuance of 
i’arUamentary Voter’s Registration Act, 1813 
(e. 18), ss. 48, 49, is a document of such a public 
nature as to be admissible in evidence uj on its 
iiK're production by the returning otlicer, A there- 
fore an examined or certilied coi)y of it is also 
admissible. 

In an action for penalties, undei* the Gorru})t 
Practices at Elections Act, 1851 (t*. 192), pltf. gave 
in (; vidence a copy of tbe writ k return from the 
office of the dei k of tla* (’rown, certitU'.d by a clc'i k 
in the office to be a true copy of the original writ 
k examined therewith. Deft.’s counsel having 
allowed it to be given in I'viih'uee as a certilied 
coi)y : Held : assuming it was not, there was no 
ground for granting a now trial.- JIekh v. I^amb 
(1869). 6 11. A N. 75 ; 29 L. J. Ex. 452 ; 6 Jur. 
N. 8. 828 : 158 E. U. 32. 

How far conclusive .^ — See ELtenoNS, \'ol. 

XX., pp. 40-42. 

3497. Register of parish apprentices— Evidence 
of allowance of apprenticeship.] — Onapiieal against 
an oi'der of removal, r<*s])s. alleging a yRirish 
apprenticeship. A ground having been laid for the 
r(*e(*j)tion of s('(;(>n(lai*y evid(*nce, r(‘Hps. proJuci'd 
tla? registei- book of ])arish wiiieh eontaint'd an 
entry in tlu* form pi ('scribed by J’ai'isli A))pi-ent iees 
Act-, 1892 (c. 16), s. J , stating that , on Apr. 7, 1823, 
W., aged, etc., son of (da;., w^as hound apiirentice 
to R., farmer, residing ('tc., unt il tlie age of twenty- 
otK*. by th(‘ over.st'ers of G., wlio wen; named. In 
the la.'^t column W(;r<.; the wi’nls “ Magistrate's 
assf'iiting, ,1. 11., L. St. A.,” whicli ai)])eared to be 
t.h<; actual signatures of magistratt's so naiTied. 
3'lu; apprenticed ])ai’ty, in his exaiuiination, d(‘poH('d 
that lie was bound a})pn*ntic(' by tin; oversi'i'rs of 
G., k stated t lu' olhi'i- ])arti(;ulars relating to bim- 
.si'lf, as giv(;ii in th(' register, d’la' s(;s.Hions lu'ld . on 
obj(;etion taken, that tlu; (;xaminat/ions did not 
(‘ontain sufficient legal evidi'iiee of th(3 appn;nlic('- 
shij), because they did not sliovv tliat the justices 
had made any (jnh'r for the binding, as (Jireed-ed 
by Parish A})pn;ntices Act, J816 (c. 139), s. 1, 
t'bougti in the* oyiinion t)f tlu; sessions it did a[»pear 
tbut the justices liad allowed, by signing A sealing, 
an indenture which recited an order, A they 
quash('d the order of removal, subject to a cast; 
which put tbe (jiK'stion : whether sufficient h'gal 
evid(;n(;e of a jiaiisli ap])r(;nticeship appeared in 
the examinations: — Held: the signature of tlie 
justices Mould havt; b(;en t; vidence of an assent 
under stat. 1892 Act, but tlu; st'ssions could not 
presume* from the facts A documents an ordt'r or 
an alloMTinct; by tlie justice's, ])UT-.suant to 1816 


PART IV. SECT. 12, SUB-SECT. 19. 

— G. 

34941. Kh ction n'itiArr -Ad/nistiihililn 
' Of copy . \ — Tlic v()turH’ list is a public 
document A a« the ori^fiiuil can be 
received in evidence a c‘(»py certified 
by the (Merk of tiu^ (Town in (Chancery 
is also evidence under ( Canada Evidence 
Act. — Re Alberta Dominion Elec- 
tion (1905), 1 W. L. K. 486 ; G Terr. 

T Tf 'joo raw 


b. fjond rcyittier— Rr<tof o/ title.] — 
In uei-ordanco with JU‘«:iHlraf Ion Ad. 
1841, i»rohity of reKlstratiou to create 
priority of title must be ])y menuuial 
as provided by such A(;t ; a registra- 
tion under Beal Proi>erly Act is not 
such a reiyrisiratlon as to ^ive priority 
over a prior unregristcred instrument.^ - 
Lean v. Maurice (1874), 8 S. A. L. H. 
119.— AUS. 


1 1921] 1 1. H. 10 7, 17;{. IR. 

d. J ‘rofessiiouil reyinlern -- Medical 
rryisfer - Salfieirnry oj ecrti/irale.] - 
Suftieient ju'oof of statiis as a rcHrlsUired 
nu'(li(;til jfiaetitlonur may be, shown by 
the; prodneiion of a eertilhrate under 
tb<! hand of the n;gistrar of the UollcRo 
of PhysicianH & .Surgeons of 8aHkatv.he- 
wan, which expressly stated that ho 
was rcfflstered, ik by the prodiiotlou by 
the rotfistrar of the dc facto rofflstcr ol 


- .1 — KEET.AN r. flAliVEV. 
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EvmENCE. 


Sect, 12 . — PuhiU docMrmnl H : Sub-hect, 10, (V.] 

Act, 8. 1 . — II. V. East Htonehouse (Inhabitants) 
(1847), 10 q, B. 230 ; 2 New Hess. Cas. 588 ; 2 
New Mag. Cas. 85 ; 10 L. J. M. C. 40 ; 8 T.. T. O. S. 
4 18; 11. J. P.227; 1 1 ,Tur. 238 ; 110 K. B. 88. 
AnnoUMoiu ;-~Digtd. IL v. Broadheinpston (1858). 1 E. & E. 

154. Retd. K. V. MacclCHficld (1848), 11 Q. B. 78, ii. 

3498 .1 — On apxieal to sessions aj^ainst 

an ordcji* of removal, it bc*came necessary to prove 
the settlement of W., by a parooliial apx)rentice- 
sliip to P.. entered into in parish B. It was shown 
that, in J824, when W. was nine years old, he, 
with his fath(.*r A: the overseers of B., A P., went 
before some county' magistrates for the purpose 
of B. being bound apjm*ntice to P. ; that the 
magistrates asked the father if he had ary objection, 
t'O which lie answered, “ No ” ; that/ some iiapeis 
were drawn up ; A that W, commenced serving 
a,H ai)])rentice to P. next morning, A served two 
or three years. Heai'ch was made for a magistrat.es 
order A an indenture of apprenticeshiii ; but they 
could not be found. In tlie jiarish register book 
of indenture's of 1821 was an entry dated of that 
year, st/ating the date of indenture, 1824 ; the name 
of as the jierson to whom the binding was ; a 
name of a person, taken to be intended for W., 
as aiijirentiee ; A the names A residences of W.'s 
Iiarents. ^I’his, according to the entry, was 
signed by tliree persons there termed “ overseers 
parties to the indt*ntur(‘,” A by two persoms there 
termed ” magistrates assenting.’’ Tho so.ssions 
haying held the aiijirimticesliip proved, A having 
allhined the settlement, subject to the oji inion 
of this ct. whetJier tluire was sullleient or rtfasoruibhi 
evideiK’.e from which tiie sessions might infer that 
W. was duly bound a jiaiish apjirentieo to P. : — 
IfcUl: inasmuch as tin* examination before 
inagistraU'S, A the sc*eondary evideniM* of an 
indeiituie furnished by the register A the actual 
service, made sullieicml ground for presuming that 
an indenture was duly executed, that it recited an 
order of allowance by the jusUces, A that such 
order iiad in fact been made, so as to constitute a 
compliance with tlui roquisif/i^s of Parish Apprentices 
Act, 181() (c. 1.39), s. l.“ 11. V. Bhoadhempston 
(iNiiAniTANTH) (1858). I E. A E. 154 ; 28 J,. .1. M. V, 
18; 32 ii. T. O. S. 145; 5 .Jur. N. S. 207; 7 W. II, 
50 ; 120 E. II. 800 ; ,siib novt. Bhoadhempston v. 
East Htonehouse, 23 J . P. 501 . 

3499. Land register - Evidence of redemption of 
land tax.]— PoppuiTON v. Buchanan, Buchanan 
V. Popplkton, No. 3140, ante. 

3500. Professional registers- Roll of attorneys— 
Book In master’s ofllce.]— ’rjie book from the 
master’s oll:ic(\ wherein ai’e enteretl the name.s of 
the attorney of the ct., is good evidence to iirove 
a ])arty an attoruey, without lU'odiu'tion of th(? 
roll.— II. V. Ohossuov (1707), 2 Esp. 524, N. P. 
Annotation : — ^Refd. Oralmm r. Ingloby (1848), 2 Kxch. 442. 

3501. Law list,]— Upon an indict- 

ment for obtaining money by a false imd^nce, 
niade by the ))risoner, “ that he was an attorney',” 
it is not necessary U> provti the negative in any 
otlier way than by production of tin? I.aw List, 
in which the prisoner’s name does not appear ns 
an atttu'ney, as Solicitor’s Act, 1800 (c. 127), 
makes th(‘ Law List (n'id<'n('o A shifts the biirdtui 


of proving its inaccuracy from the inosecution to 
the luisoner. — II. v, Wenham (1866), 10 Cox, 0. 0. 
222. 

3502. Medical register — Admissibility of 

copy.] — Sciriblc : a book purporting to be a copy 
of the “ Medical Register ” pursuant to the Act, 
A professing to be “ published A sold at the office 
of the General Council of Medical Education A 
Registration,” is admis.sible under Medical Act, 
1857 (c. 90), s. 27. — PEDamPT v. Chevalheu 
( 1860), 8 0. B. N. S. 246 ; 29 L. J. M. C. 225 ; 2 
L. T. 360 ; 25 J. P. 181 ; 6 Jur. N. S. 1341 ; 8 
W. R. 500 ; 141 K. R. 1160. 

3503. Register of trade marks — Rejected marks 
— Evidence that such marks are publlcl juris.] — 
The books of the Registrar of Trade Marks whicli 
shows marks, the registration of which has been 
refused ar(3 not tividence that these marks are 
jmhlicl juris.- Oru Ewing A Co. v. Johnston 
A Co. (1880), as reported in 13 Ch. D. 434; on 
ajipealy sub uom. Johnston v. Orr Ewing (1882), 
7 App. Cas. 219, 11. L. 

Annotations:- Mentd. Read v. RichartlKmi (1881), 45 L. T. 
54 ; SlriKcr MauuXuclurinp Co. v. Look (1882), 8 App. Can. 
15; Somerville v. Schombri (1887), 12 App. Can. 458; 
Upper Assam Tea Co. r. Herbert (1889), 7 H. 1’. C. 182 ; 
Raker v. Rawson, Be, Raker's Trade JVlk., lie RawsoiCs 
Appiii. (181)0), (iO L. .1. Cb. 49 : MoiitKomcry v. Tboiiipsoii, 

1 1891] A. C. 217 ; Wilkinson v. GritUtb (1891), 8 R. V. C. 
279 ; Reddaway e. Bontbam Hemp SpinuinK Co., (1892 J 
2 (i. B. G29 ; Hr DexU'r’s Applii.. He Wills’s Trade Mks., 

1 18921 2 Cb. 2G2 ; 1‘aitio v. Daniells’ Breweries, He I’aine’s 
Trade MUh., 11892] 2 Cb. 5G7 ; He Soc. Anon, des Verreries 
de Trade Mk., [18911 1 Cb. Gl ; White r. Mellin 

(1895), Gl L. J. t2i. 208 ; Powell v. BirniiiiKbam Vinegar 
Brewery Co., 1189(51 2 (.'li, 51 ; Reddaway Banhain, 
[18901 A. C’. 199 ; Bourne v. Swan & Edgar (1902), 51 
W. R. 2 El; Grand Hotel iUt. of Caledonia Springs v. 
Wilhon, 1 1 904! A. C, 102; HennesKy r. Keating (1908), 
25 R, p. 2G1 ; Boord lu(;ori)orutcd r. Bogota, Hutton, 
1191 Gj 2 A. C. 282. 

3504. Register of hackney carriages— Evidence 

of ownership.] — A licence' for a taxicab was applh'd 
for A issued to deft, as the managing dirc'ctor of a 
limited co., A l)is name A address w(u*e entered in 
the register of licenees of liaekney carriages, kejit 
at Scotland ’S'^ard, undc*r tiie J leadings ” Name of 
Proprietor ” A ” Address ” with the addition of 
the words ” Managing Director ” A the name A 
address of the co. Pltf., a member of the j^ublic, 
was injured by. as he alleged, the negligent driving 
of the cab, A be brought an action against deft, 
to recover damages. At the tiial pltf. put in a 
certified copy of the entry in the register for the 
purpose of proving that defti. being registered as 
the proprietor of tlie cab, was liable for the acts 
of the driver. Deft, tendered evidence to sliow 
that lie was not the owner or part owner of the cab, 
A was thei’efore not liable. The judge rc'jected the 
evidence upon the ground that the entry in the 
register was conclusive as to the liability of deft, 
lis iiroprieior for the acts of the driver ; — ; 

the register was not conclusive A the evidence was 
wrongly rejected. — Kemp v. Elisha, [1918J 1 
K. B. 228 ; 87 L. J. K. B. 428 ; 118 L. T. 246 ; 
82 J. P. 81 ; 62 Sol. Jo. 174 ; 16 L. G. R. 17, 
C. A. 

3505. Register of bankruptcy certificate— To 
prove allowance of certificate.] — Henry p. Ieigh, 
No, 2214, ante, 

3506. Register of shareholders - E\ldence of 
liability.] — Deft, by letter, requested the pre \ isicnal 


tho oollcKf, upon wbii-b laacMlloiu'r’H 
naiim iippoun'd, uJt.buuKb fh« rcKlster 
wan opiMi lo HuuH' objtHiUmi as not 
buviitK bt'oii formally tl(•,ct^p^o(^ by tljo 
oollegt' I'ouuoib- SA.\i»iMrii t;. Covvi'kk 
A’ Gaiuuoch (1911), 17 W. L . R. 1; 
4 Bask. L. P. P2. CAN. 

0. ^ Pharma^ndical So- 

neiy ,] — A priut4[»d ooi)y of tho register, 
purporting to bo prlutod 6c publlahocl 


ill awordanoo with Pbaniiacy Act, 
(li*.), 1875, 8. 27, 18 admishibio iii ovi- 
dom..o tliougli not corllUed A; countvv- 
Higued. * Bakukit v. Ukniiv, 119141 
2 1. R. G93.-IR. 

f* Hcffister of tradt tnat'ks — Ver- 
tifk’aU privid ftwie evidence — Of regis- 
tration,} — ^W’here tho solo issue betwoen 
the parties is the validity of the 
registration of a trade mark, the 


j cortiUcatc of ivKistraUon is not con- 
j elusive ])n)of but only priind 
evidenee of the eorrcet.nesa of regia > 
tration. — Hornsby v. Hudson ( 1890), 
1 1 N. B. W. Eq. 148 ; 6 N. B. W. W. N. 
82.— AUS. 

3506 i. Heffisler of shei reholder a— Kvi- 
dence of liabiliti/.] — The register of 
sheu'ebolders of a joint-stock co. is 
pritnd facie cvidcnco of the member- 
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committee to allot to him one hundi'ed shares in 
a proposed railway co. In answer he ix)ceived the 
following letter ; “ 8ir, The provisional committee 
having allotted to you fifty shares of i*20 each in 
this undeii-aking, I am instructed to request that 
you will pay a deposit upon them of £1 10s. per 
share, on or before the 30th instant, to one of the 
following bankers,” etc. “ I beg also to iufoi m you 
that scrip certiftcates for the. above number of 
shares will be delivered to you in exchange for this 
letter, & the banker’s receipt for the deposit after 
the execution of the parliamentary contract, 
subscribers’ agreemtmt which will lie for your 
signature at this office on after Monday the 30th 
instant.” At the foot of the letter was the 
following memorandum : ” The shares allotted 

to you will be considered forfeited, if the deposit 
be not paid wdthin the periotl specified above, & 
the parliamentary contract subscribcis’ agree- 
ment must be signed on or before Aug. 20, 1815.” 
Deft, paid the deposit, but did not sign the i)arlia- 
mentai’y contract or subscribers’ agreement, 
fi^ie CO, was afterwards incorporated, & deft.’s 
name was i)laced on the sealed register of shaie- 
holders. In an action for calls : — Held : deft, 
was not a shareholder, & the above circumstances 
were an answer to the primd facie case arising from 
the production of the register containing deft.’s 
name. — W atekfotid, Wexfoud, Wicklow & 
Dublin Ity. Co. v. Didcock (1853), 8 Exch, 270 ; 
7 Ity. Can. Cas. 437 ; 22 L. ,1. Ex.* 140; 17 
Jur. 20 ; 155 E. It. 1352 ; suh nom, Dublin 
Wicklow Ry. Co. v, Piocock, 20 L. T. O. 8. 210 ; 
1 W. R. 153. 

. f V iiitialiom : — ^Reid. Edwards v. Kilkoany & CL S. & W. Py. 

(1HG:p. U C. B. N. S. Mentd. Now llrunswick 

Canada Ky. & Land Co. v, MuwKoridgo (1809), 33 L. T. O. S. 

317 ; Biirkou. Lechmerc (1871), 19 VV. K. 6()5. 

3507. .]— Joint Stock Banks Act, 18.1 4 

(c. 1 13), s. 10, w'hich prescribes the form of memorial 
to be filed at the stamp ollfice is directory only ; tVr 
inaccuracy, therefore, in i/he heading, does not 
prevent its being evidence? against tiie ))ersoiis 
thei’eiu named as shared lolders. Qu. : whether 
s. 21 makes it conclusive evidence. — D ossett v. 
llAitDiNG (1857), 1 C. B. N. 8. 524 ; 20 D. J. C. P. 
107 ; 3 Jur. N. 8. 138 ; 1 10 E. R. 214. 

Annotaliona : — FoUd. Powis u. Harding (1857), 1 C. P. N. H. 

533. Consd. I’owiB V. Putlor (1858), 3 C.. J.L N. 8. 045. 

Mentd. Fry i\ Jlussoll (1858), 3 C. IL N. 8. 605 ; Jic Overond 

Ournoy, Oakos u. Turquaud & Hardiuff, Peck v. .SaTno 

(1867), L. P. 2 IL L. 325. 

3508. .S’, r. Powisr. Mau-dino (1857), 1 C. B. N. 8. 
533 ; 20 L. J. C. 1'. 107 ; 3 Jur. N. 8. 138 ; MO 
E. It. 217. 

Amwtatu)us : — Mentd. Fry v. UuhhcII (J858), 3 ('. P. N. S. 

665 ; Ke () verend, CPirnry, (lakes r. Tui’quaiid Harding, 

I’cck V. Same (1867), L. K, 2 H. L. 325. 

3509. Post office register of telegrams — Ad- 
missibility.] — Documents kept by the I’ost Office 
for the purpose of showing at what time telegrams 


are received sent out are not admissible iu 
evidence as public records, as tliey are not docu- 
ments to which the general public have actiess, 
nor the result of any public inquiry, nor the subject 
of any public light. IIeyne r. Eiscmiel jfc Oo. 
(1913), 110 L. T. 201 ; 30 T. L. R. 190. 

3510. Judicial registers — Minute book of London 

quarter sessions — Recording conflnement & dis- 
charge from debtors prison — Evidence of title of 
assignee of bankrupt.] — Eutiies in the minuU-book 
of the quarter sessions for London, that 3'. was a 
prisoner on a day certain for debt iu tlie Fleet 
prison, wa.s discharged ; & that CL was chosim 
assignee of his estate, together with proof ol t he 
assignment, & that T. took the oath jirt^seribed by 
Insolvent Act, 1811 (e. 125), upon b(?ing dischargnHl 
were held sufficient' to sup])(n*t the title of (t. claiin- 
ing in ej(‘(itment as assigne(? of the est-ate of 3.\ 
under the A('t, vvitliout proving that 'IL was a 
])rison(*r on tin? day mentionc'd in th(? Act. Due d. 
OuoKsoN e. TiiuiiP (181fi), 5 M. >S. 72 ; 105 

E. R. 978. 

3511. Conviction register Of court of 

summary Jurisdiction — To prove previous con- 
viction.] — fi’he r(?gister of tlu? minutes or ineino- 
randuni of eonvietions of a ct. of summary juris- 
diction which has to b(? kt'pt/ uiitic'r Summary 
Jurisdiction Act, 1S79 (e. 19), s. 22, by t he clerk 
of the et. is admissible in evidtmee to prove a 
previous conviction of deft, for a similar olhmee in 
th(? sam(? court. -POLiuio Oomk. v. Dunovlvn, 
11903] 1 K. B. 895 ; 72 L. J. K. B. 515 ; 88 L. T. 
555 ; 07 J. P. M7 ; 52 W. It. 11 ; 19 T. L. R. 
392 ; 17 Sol. Jo. 437 ; 20 Oox, (L (L 135, D. (L 
AnnotaHou : — Mentd. Wing v. Epaom I/. J). (L (190-1), 08 

J. P. 259. 

3512. Register of attendances by medical officer 
—Of poor law union -Admissibility.] A register 
(»f alteiulances, etc., ke])t by tin? medical officer 
of a poor law union, A. laid befoi'e the Ixaird ol 
guardians w(?ekly foi* inspection, in obedien(*e to 
rules made by tin? cjomi’s. undm* Poor Law Anierid- 
m(.‘iit Act, 183 1 ((*.. 70), s. 15, is not r*(?(*(dv'^able in 
evidence for the parly making it, as a jniblic official 
book. -Mehpk.k Waklev (1838), 8 Ad. k> El. 
170 ; 3 Nev. & P. K. B. 284 ; 1 Will. Woll. II. 
208 ; 7 T.. J. Q. B. 190 ; 2 J. P. 201 ; 2 Jur. 838 ; 
112 PL R. 802; sjih uoni. Mevkiok v. Wakley, 
8 0. P. 283. 

A 7 m<}tatio 7 iH : - "Retd. Irinh Soe. r. Drrry (Pp.), (1816), 12 

(3. &, Fin. 641 ; .Sturla v. Freccia (1880), 5 Apj). CaH. 623. 

3513. Register in public library— Of births of 

children of dissenters —Not admissible.] MOntry 
of birth of a dissenter’s child in a iMjgister kept- tor 
the purpose at a iniblic libiary is not (widence.— 
h'jn y, Taylou (1820), I Jac. ^ W. 483 ; 37 IL R. 
452. 

A 7 LiU}t(Uwn : — Consd. He Woodward, Konway v. Kidd (1913), 

82 L. J. Ch. 230. 


Hhip of persoDB whose naiiicB appear 
on the register. — aoUTHLANU Fkozk.v 
Meat & Pkoduce Kxpokt Co., Ltd. 
r. POTTEK (1884), 3 N. Z. L. K. 308. 
— N.Z. 

3608 ii. — . ] — In an aotion at 

the instance of a ry. co. against share - 
holdera for payment of caUs \ ~Hcld : 
the book kept as a register of the co. 
was not receivable os prwtA facie 
evidence in favour of the co. in respect 
it did not contain the correct number 
<if shares belonging to (iaoh person & 
the amount of suhHcriptions paid upon 
such shares. — U auodonjan He Uum- 
BAKTON8HIKJE J UNCl’ION llV. CO. V. 

Lockhart (1855), 17 Dunl. (Ct. of 
Sess.) 17 ; 27 Bo. Jur. 464.-d500T. 

g, licffi^icr of mines office — Con- 


clusivcni'ss of entry.] — The name of 
relator being shown to have been 
entered in the only register kept in 
the mines ofllco for that purpose from 
June, 1893, to Aug. 1895: — Held: 
strong & legal evidence would be 
required to overcome the effect of 
such a public record. — T kmj'lk r. 
A.-<L ok Nova Hcotm (1897), 29 
N. B. it. 279 ; 27 H. C. It. 355. -CAN. 

h. ('uimmfi reyislry - - I{cgintrali<nt 
of tenure — Not primd fm:ie c?ndc#iec.j 

LUKIIYNAnAlN Chuttocaduva V. 

(rORACMAXD (jJOHHAJWY (1882), J. L. P. 
9 Calc. 116. IND. 

k. Horoscope — As proof of aye.] - 
A horoscope, which had been a public 
record from a period a«4c litem inoiain. 


'as relied upon by defts. (fc was pul- in 
H ail “ ad mlsHlon i/rid : to ho 

tlrnfsslble in (ividence of pltf. s age.— 
LAJA OOUNDAN V. 1U.IA UODNDXN 

L893), I. L. XL 17 Mad. 131.- IND. 

1, Hcgider of officinl corrmnm- 
price — Copies of letters.] — - Nava- 
KKTHIA KUIHUNA THBVAU V. KAMAM* 
^AAU Pandia THAI.AVAn(l9iG), 1. L. ii. 
9 Mad. 871. IND. 

ni. Date of death.] 
irtlis dealXiH kept by village otliclalH 
Oder the orders of tin* Board of 
Uivonuo is a jiublie. dticiiuKUit 8c an 
iitry in such regtster recording the 
oatli of a person is evidence of the 
etual date of his death. — Kama m.NO a 
LEDDI V. KotaYYa (1918), 1. L 11. 
1 Mad. 20.— IND. 
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Evidence. 


.•/. yi.~~ Public docume7ilti : Sub-sects. 20, 21 

HLTB-BECT 20. — llEVENUE BooKS. 

Sccy ( jenerally , Kevenue. 

3614<. Admissibility ol copy — Entry In custom 
house book.] — Upon an information against the 
master of an American vessel on 48 Geo. 2, c. 50, 
8. 11, to recover penalties incurred under that 
statute. Copy of entry in a custom-house book 
olTered to be given in evidence. Objected, that the 
original ought to have been rcciived, but this 
reversed by C't. of Exchequer (Chamber. House of 
I-»ord8 decides, that, under the circumstances of 
the pariicular eas(% the copy might be read, & 
judgment of (.’t. of Exchequer Chamber was 
aninned. — T omkins v. A.-G. (1813), 1 JJow, 404 ; 
3 E, n. 714,11. L. 

3516. Duly proved— Of excise accounts.]— 

Dunhar V JIarvie, No. 3142, anie . 

3516. — Entry in stamps office books.]— 

Hariuson V. Borwell, No. 3521, post. 

3517. Of what they are evidence— Partnersblp- 
Books of receiver of duty on carts.] — An entry in 
the books (jf the receiver of the duties on caits, 
etc , Is not evidence of j)rQperty, without showing 
by wliom the entry was made. — W eaver v. 
Brentick (1795), 1 Esp. 309, N. P. 

3518. Stage coach licence books.] — 

llie entry in the oflice in Homerset House lor 
licensing stage coaclies is no evidence to prove tliat 
the persons named in the licence are owners of the 
coach.— S trother v. Wiilan (1814), 4 Camp. 24, 
N. P. 

3519. Premises for keeping of beer.]— 

An entry by A. at tlie Excise Office of xu’emises for 
thc! keejung of beer for home (;onsiimi)tion A 
exportation in tlu^ name of liiinself, B. tSc G., is 
eoncluKiv(^ wltli rt‘S])ect to the other x>artics. — 
Ellis r. Watson (1819), 2 Stark. 478, N. P. 

3520. Allowance of time for malting — 

Excise books.]- — Proof of malt not having rc- 
(piired so long a sx)ace of time in working, A luissing 
through the lloors, from the cistern to the kiln, 
as it had been entered as liaving taken for tliat 
Xnir])OHe, will, in some cases, be, considered primd 
jade evidence of fraud, iV duties arc*, rccuvtTable 
for the amount of so much grain malted as would 
be eommensurate with such (‘xcess of time as if 
so much of the duty were in arrear. The average 
number of days necessary for warrking the grain 
intended hrr malt betwi'cn tlie st(H‘iniig Ac- drying 
is eompiited by tlx*. Excise? at sixteen. Excise 
bot>kH ^ rausc.t-ilH'd from tlie malter’s sirec’irnen ]RVX)er 
are admissible evidence avrainst liim, williout 
calling tlu‘ officc-rs to substantiate them, A that 
although they should charged to be fraudulent 
A: collusive without x^roof of their b^ing so.— 
U. V. Guimvvoou (1815), 1 Price, 309; 145 E. K 
1132. 

3621. Payment of legacy.] — A copy of an 

entry in the books of the Stamp Office of luiyinent 


of the legacy duty is, under Legacy Duty Act, 
1795 (c. 52), 8. 27, evidence of the payment of such 
duty for all purposes ; but such copy signed by thc 
Comptroller of the Stamp Duties, & not proved 
by a witness who examined it with the original, is 
not admissible. — Harrison v. Borwell (1839), 
10 Sim. 380 ; 9 L. J. Ch. 72 ; 4 Jur. 245 ; 59 E. R. 
002 . 


Sub -sect. 2 1 . — Statutes. 

See Evidence Act, 1845 (c. 113), s. 3 ; 13 At 14 
V^ict. c. 21, a. 7 ; Documentary Evidence Act, 
1882 (c. 9), 8. 2 ; Interpretation Act, 1889 (c. 03), 
s. 9, generally^ Statutes. 

3522. Public statutes — Admissibility of printed 
copy— ComparlSDn with original.]— A printed pro- 
clamation or printed Act is good evidence, though 
not compared with thc record. — Dufays v. Suef- 
IIERD (1098), 12 Mod. Rep. 210 ; 88 E. R. 1272. 

3523. .] — R. V. Jefferies 

(1721), 1 Stra. 440 ; 93 E. R. 020. 

3524. Absence of Imprint of official 

printer.]— R. a. Toms (1732), 2 Barn. K. B. 123 ; 
91 E. R. 390. 

3525. Other evidence of authen- 

ticity.] — Omission of the imprint of the Govt. 
Xninter from eoxues of colonial statutes supi)le- 
mented by evidence that the coi)ies in question 
had been sent to the Bar library in accordance 
with official regulations. —Taylor v. Taylor A: 
Hoofer (1923), 129 L. T. 30 ; 39 T. L. R. 225. 

3526. Evidence of facts recited therein.] — 

The King’s i)r(>clamation, reciting, that it had been 
represented that certain outrages had been com- 
mitted in dilYen‘nt x>Rrts of certain counties, Ac 
otTering a reward for the discov^ery A: a]^prehension 
of olTenders, is admissible evidence to prove an 
introductory averment in an infonnation for a 
libel, that divers acts of outrage had been com- 
mitted in those parts. So, a x>i’eamble to an Act 
of Parliament, reciting the existence of such 
outrages, Ac making x>i’t> vision against them, is 
admissible for the same x)uipose. — R. v. Sutton 
(1810), 4 M. its. 532 ; 105 E. U. 931. 

Annotati'nm : — Reid. Woodward r\ Cotton (1834), 3 L. J. Ex. 

30a. Mentd. Crease t\ Barrett (1836), 5 Tyr. 458; Do 

llutzou V. Earr (1835), 4 Ad. & El. 53. 

3527. Prlma facie only.] — The 

insertion of the name of a town in Scliedule A. of 
Municipal C()ri)n. Reform Act, 1835 (c. 70), is 
primd fade evidence of the existence of a municipal 
corpn. there : but if facts be adduced on affidavit to 
negat-ivi? that |U'esumx)tion, a mandamus will not 
issue to compel the delivery of books, i)ai)ers, 
monies, etc. by the ancient officers of the town, 
to the council elected under the new Act. — 'R. v. 
GREENE (1837), 0 Ad. & El. 518 ; 1 Nev. A: P. K. H. 
031 ; W’ill. W^dl. Ai Dav. 291 ; 112 E. R. 210. 
Annotation : —Reid. 11. V. Hanghtou (1853), 17 Jur. 455. 

3628. Private Acts — Local & personal Acts 


PART IV. SECT. 12, SUB-SECT. 20. 

n. Of what tJu'U arc rridnwe — 
Arrears of pa yuu'nt -Treasurer's hooks.] 
— Ill ojoctiritJMt upon a sale for ta.\«8 : — 
Held : the troaHurer producing his 
otHelal hooks 8c Hhowlng that the lands 
were ('hargod with the taxon when the 
wan’aiit issued, was sullJcleut proof of 
their being in arrear, —H ah. y. Hh.l 
(1803), 22 V. C. U. 578. CAN. 

o. ■ - — 111 ouses 

where eight years’ taxes chargi>d on 
lands have boon pal»L in proof that the 
t4ixe« paid liavo been legally charged, 
the production of the ti*eaHiU'er’8 books 
is sufficient. — F ilisku v. Wkht (1870), 


21 C. P. 161.— CAN. 

p. — .] — An extract 

from the treasurer’s books showing 
credits against the taxes charged, 
is not Huftlciont j»roof of the taxes being 
unpaid. - KKMFr i\ PaiuvY.nt (1877), 28 
C. P. 123. -CAN. 

Q. — .] — In eject- 

ment under a tax deed pitf., to in-ove 
the taxes being in arrear, produced 
the treasurer’s books oontainiug such 
entry: — Held: sufficient primA facie 
evidence. — Hutchinson v. Colrieu 
(1877), 27 C. P. 240.— CAN. 

r. .] — A sale of non- 

resident lauds for taxes being im- 


peached (Ui the ground of no taxes 
being due, the original non-resident 
collector’s rolls were produced, showing 
amounts In arrear for each year 
respectively. The due preparation of 
the warrant to sell, & advertising 
in the Official Ga^elU', were also 
proved : : sufficient proof of 

the taxes being due. — Eitzukicald v. 
WiriJON (1884), 8 O. R. 559. — CAN. 

PART IV. SECT. 12, SUB-SECT. 21. 

8. Public statutes — Embodied in 
local regulaiions — How proved .] — In a 
complaint which charged a person with 
a contravention of Foot & Mouth 
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distinguished,] — Richards v. Easto (1840), 15 
M. & \V. 244 ; 3 Dow. & L. 515; 15 L. J. Ex. 
163 ; 8 L. T. O. S. 253 ; 10 Jur. 095 ; 153 E. R. 
840. 

Jnnotatwns :~ ConBd. H. r, L. C. C., [1803] 2 Q. B. 4r>-l. 
Refd. Barnet r. Cox (1847), 0 Q. B. 617 ; Moore Shepherd 
(1854), 10 Exch. 424 ; Shepherd t\ Sharp (1856), 1 H. & N. 
115. Mentd. Filliter i\ Phijipard (1847), 11 0- B. 347 ; 
Lawr. Dodd (1848), 1 Exch. 845 ; Carr r. Royal Exchanirc 
Assce. (1862), 1 B. & S. 956. 

3529. How proved — Admissibility of King’s 

printers’ copy.]— Anon. (1699), 2 Salk. 566; 91 
E. R. 477. 

3530. .] — /i*c Yarmouth 

Ventnor Ry. Co., [1871] W. N. 236. 

Annotation : — Mentd. A.-O. v. Bournemouth Corpn. (1902), 

71 L. J. Ch. 730. 

3531. Where Act declares Itself to 

be public— For purposes of proof.] — ( I ) In an action 
tolls claimed by <a corpn. an ancient scliedule 
produced from among their muniments, copies of 
which were delivered by their ollicer to the lessee 
of the tolls, & by the lessee to the collectors, by 
which they liave actually collected, is admissible 
in evid(mce for the cor])n. 

Conira, when the (ropies in the hands of the lessee 
are not shown to have been delivered to him from 
th(^ corpn., although they correspond accurati'ly 
with the old scliedule. 

(2) An Act of ParlianKuit, private in its nature, 
is not made admissible in evidence against strangers 
by a clause declaring “ that it shall be deemed & 
taken to be a public Act shall be judicially 
taken notice of without being specially jileadiMl.” — 
Buei'T r. Beales (1829), Mood. Al M*. 416 ; .subse- 
quent proceedings (1830), 10 B. Sc 0. 508. 
Annotations As to (2) Uonsd. Buaiiinoiit v. Mountain 
(1834), 10 Birur. 404 ; VVoodward v, Uot ton (1834), 1 C5\ M. 
A,R. 44. Refd. B(‘aufori r. Smith (18 19). 1 IOxeh.4,50; York 
& Nortli Midland Ry. r, R. (1853), 22 J>. .1. Q. B, 225. 
(ienerallu, Mentd. I'im v. Curcll (1840), 6 M. & 234. 

3532. . 1 — Wliere an Act 

for conducting a luivalt? concern is d(iclari*d to be 
a public Act k, is n^quired to be judicially takiui 
notici! of as such by all the judges without b(‘ing 
specially pleaded, it is uniUHM*ssai y at a trial to 
]irove it by an examined copy of tlu^ original. - 
Beaumont v. Mountain (1834). 10 Bing. 404 ; 1 
Moo. tV S. 177; 3 E. .1 . E. P. 1 1 S ; 131 E. 11.961. 
AnnotnlUm ; - -Refd. Woodward v. Cot ton (1834), 1 Cr, M. & 

R. 44. 

3533. Whether evidence of facts recited In 

them — Position of highway.] — Upon an indictment 
against a parish for the non-repair of a highway, 
any evidence to show that the road is not situate 
in tlie parish indicted is inadintssiblc, even though 
it should be recited in a local Act of Parliament 
as a fact that the road was in another yiarish. — 
R. V, Hauohton (Inhabitant.s) (1853), 1 E. Sc B. 
501 ; 22 U. J. M. U. 89 ; 20 J.. T. O. S. 217 ; 17 
J. P. 585 ; 17 4ur: 455 ; 1 \V. li. 164 ; 6 Uox, C. 
101; USE. K. 523. 

Annotations .—Refd. Mersey Docks Trustees r. Cameron, 
.Tones v. Mersey Docks TruflttHJs (1865), 20 C. B. N. S. 56 ; 
Mertteus r. Hill, [1901] 1 Ch. 842. Mentd. E'evorshain r. 
Emerson (1855), 11 Exch. 385 ; Petrie v. JSIuttal (1856), 
25 L. .1. Ex. 200 ; 11. r. Maybury (1864), 4 F. & F. 90 ; 

K. V. Hutchinifs (1881), 6 Q. B. 1). 300 ; Great Torrlnpton 

Commons Conservators v. Moore Stevens (1903), 73 

L. J. Ch. 124 ; Wakefield Corpn. v. Cooke, [1903] 1 K. B. 
417. 


3534. — Death of life tenant.] — Recital 

of the death of a prior tenant for life in a. private 
Act of I’arliainent ; — Held : insutllcient evidence 
of tlie deatli. — Cowell v. Chambers (1856), 21 
Beav. 619 ; 52 E. 11. 999. 

3535. No evidence of notice of Incumbrance 

— ^To purchaser.] — (Yrtain leasehold houseswerc sold 
by auction, whicli wfU’c desiu-ibed in the part iculars 
Sc conditions of sale as a well-secined ivntal with 
rcvei’sionary intei'cst, A as an eligible investrm nt. 
By the jirovisions of a local Act, for the establish- 
ment of the South J^ondon Market Vo., t4ie Co. 
were authorised to treat for, purchase, take Die 
premises in question for the purposes of tlu' Act. 
No notice w'as given of this liability in the jiaiii- 
culars & conditions of sale : Sc the jury found as a 
fact that the vendee had no notice of the liability. 
The conditions contained no express warranty of 
title : — Held : (1 ) pltf. was not justilled in stating 
this contract in the declaration, as a warranty 
of a clear title, free from all charges, incumhi’ances. 
Sc liabilities; (2) the purchaser was entitled to 
rescind the contract, on ascertaining that the 
premises were liable to be taken for tlie i>uri)os(^s 
of the Act.— Ballard v. Wav (1836), 1 M. A: W, 
.520 ; 2 dale, 61 ; Tyr. A dr. 851 ; 5 L. .1 . Kx. 207 ; 
150 E. K. 540. 

Judicial notice, .see Part 111., Hiu’t. 5, sub-sect. 2, 


SuB-sKcr. 22 .— Other 1’ublic DoiTiiMENrs. 

3536. Papal bull— Evidence of right to tithes.] — 

ClANRIOKARD (t]ARL) v. Denton (Ladv) (I0J9), 
Palm. 37 ; J (Jvvill. 360 ; 81 E. R. 967 ; .sub now. 
Denton (Lady) Sc (Jlanrickabd’s (Earl) (Lvse, 
2 Roll. Hop. 207. 

An/ut/ation.s Mentd. Bynin v Bootli, etc. (I SI 6). 2 Price, 
231 ; ]‘ai;:c e. Wilhoii (1821), 2 .Jne. <S:. VV^ 513 ; SaJkeld r. 
.JoJiiison (1846), 2 G. B. 749. 

3537. .]— I’Jtf. clainu’d tithi* of calDe 

diipastured on M. (irang(‘. A niiriister’s accounts, 
a pa])al bull, A an ancient parish n^gisler diqiositiul 
in th(‘ arciiiv(‘s of a C(dlf‘g(‘ may he ri*ad in evidence. 
— Towrie r. Pearson (1(552), 1 Wood, 13. 

3538. Official letter from Secretary of State - 
Evidence of Crown right— Release of property 
seized as prize.] -That the (3()wn has actually 
exercisiid the ]»()wer [of re!(*;ising sliips Sc goods 
taken jure belli, before adjudication A without 
the consent of the captors! is yiroved by the solemn 
evidence of an offh'ial h‘tte*r fiom the Secretary 
of St-at-ii for the Foreign Department, to the 
Ministei* of that country whose* subj(*(‘ts are 
jirincifially interesti'd in the cjiiestion, informing 
him that the ships were released, A^ that orders 
were given by the Ijords of the; Adrnlt.y. for that 
jiurpose (HiR W. Stxrrr). — T he IOlsebe (1804), 5 
(!h. Rob. 173 ; 165 E. R. 738. 

Annotations : — Refd. Alexander r. W(41iiigtmi (1831), 2 
Ruhh. & M. 35 ; The JXirlemeut Bel^fe (1879), 4 P. D. 129 ; 
The DerltllriKer, The Fbrde, Tlie Leda, /^r American Meat, 
Packers ALgreemont,, Rc (Certain Swedish Copper, I1919J 
P. 264. 

3539. Book kept at India House — Sworn register 
of passengers to India.] — A. book kept at tlu^ 


Disease Order, 1892, & the county 
regulations of the local authority : — 
Held : the order & regulations following 
thereon having the force of an Act of 
Parliament, & there being no dispute 
08 to their terms, they need not be 
proved 08 a matter of evidence. — 
Sharp r. Leith (1892), 20 K. (Ct. of 
Seas.) 12 ; 30 Sc. L. K. 34.— SCOT. 

PART IV. SECT. 12. SUB-SECT. 22. 

t. Board of land df* works — Notice 


of forfeiture - V ruler Land Ad, 1869 
{No. 360), s, JOl.] — A notice of for- 
feiture within the above sect, is con- 
clusive evidence not only of the formal 
acts of the board of land & works but 
also that the forfeiture has been 
incurred & the board has elected to 
revoke the lease. — Tiiohbi:hn v. 
Buchanan (1871), 2 V. Pv. (Law) 
169.— A US. 

a. Returns — Of commissioners of 
Mghu'ays — Not evidence of- Layiny < 


of road .] — R. v. STKRLiNii (1835), Bor. 
33.— CAN. 

b. Reyistrar's hook — Evidence of re- 
giHiratifm — Of title.] The production 
of the registrar’s book in whicli a, 
memorial is recorded. Is good evidence 
of the title being a regislorcd title. — 
Don d. I’liiNCE V. GiinY (1851), 9 
U. G. It. 41. CAN. 

c. Of deed.] — Where 

two deeds were written on the same 
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Evidence. 


Sect, VZ.—Pvblic docum£nfM : Sith-secL 22. Sec t, 
13; S vb-s eci. 1, 

India House, from returns given in on oath under 
Jliast India Company Act, 181 !{ (e. 155), of the 
number of pasH<ing(‘i*H going on hoanl India sliips, 
is evidences - Kichaudson v, Mkijjsh (1821), 2 
Bing. 229 ; 1C, ^ P. 211 ; 9 Moore, C. P. 435 ; 
Ity. At Al. (91 ; 3 L. J. (>. S. C. P. 295 ; 130 K. 11. 
291. 

Annotatiojiic ; -Refd. (iriiidcll w. lirendon (1859), 6 C. H. N. S. 
098 ; Kothard v. Pejjper ( i 801), 17 C. B. N. S. 39. Mentd. 
KdwardH v. Baii^fh (1813), 7 Jur. 007 ; KKcrUm v. Brown- 
low (1853), 1 H. CaH. 1 ; JU‘ Moon; Ck, ThoinaH, /(.’x n. 
Boor (1808), 18 Jv. T. 418; JJavh^H v. DavicH (1887), 30 
(3i. 1). 359 ; Cloavor r. Mutual lloHorvo Fund Life Asaocu. 
(1891), 00 L. 1'. ‘220 ; MoruI H.S. Co. v. McCrojfor, Cow, 
11892J A. (!. 25; ICe Kolcoy, Tyaon v. Kelcoy, [1899J 2 
Ch. 530 ; Board, Itovoraionary & Ccuoral SocuriUea 
Cu. V. Hall, Jfc Beard, Beard v. Mall, [1908] 1 Ch. 383 ; 
('haidin t\ llickH, 11911J 2 K. B. 780 : He Smith, Johnaou 
V. BriKht'Smith, [1911J 1 (!n. 937 ; He Bowman, Secular 
Soc. r. Bowman (1915), 113 fj. T. 1095; Horwood i\ 
Millar'H Tinil>er &i Tradliif? C-o., [1910] 2 K. B. 41 ; Monto- 
lloro i\ Monday Motor Cornpononta Co., [1918J 2 K. B. 
241 ; Naylor, Ihuizon r. Kralniaclu! ImBistrio Cescllaohaft 
(1918), 87 B. J. K. B. 1000. 

3540. Minute by parish clerk -Recording bap- 
tism — Not evidence thereof.] J)of d. Wabben r. 
JlBAV, No. 3358, a/He. 

3541. Returns - • To Royal commission — Ad- 
missibility— Only If signed & sealed by commis- 
sioners.] — Sl.ANE l^KEIlAdK, No. 3733, post, 

3542. - To Stamp Ofllce Of banking com- 
pany — Evidence of existence of bank.]— Tin* 
returns made to the Stamp ()nie(». undid* Country 
.Bankers Act, 182() (c. 4B), art; ru)t ttie only (‘vid(*ne<* 
to prove tlu' (^xisti'neo of a l)anking eo, under that 
A(;t.--R. V. James (1839), 7 C. <Sc JB 553. 

.* -Mentd. it. v. Martin (1819), 2 Car. Kir. 
950; Chnpttmu v. Milvaiu (1850), 5 Ex<9i. 01. 

— — .]-*SV;e Hankehh, \'o1. JII., 

p. 142, Nos. M l, 115. 

3643. To exchequer writ — Made by bishop 

— Evidence of collations^ vacancies & presenta- 
tions to livings,] — (1) Kntries in the books ke)>t 
at the Pirst- 9’ruit.s’ Oliiee, are admi.ssible, to show 
the fact of a (;ollntioii to a, living mad(* by the 
bisliiop at a particular time. 

(2) Iltdurns made by tln^ bishop, in obedienee 
to writs from the t^xchecpier, requiring liim to 
state the vacancies of <te presentations <fe collations 
to the livings in his dkmese, arc admissible in 
(‘vidence as statenu'nts made by a public olHcer 
in the discharge of a public, duty. Though such 
returns may contain statements of a kind unusual 
in such documents, wiiich statements were in 
favour of the rigiit of the bishop who made them, 
they nevertheless admissible, i)rovided that 
the statements are within th(^ scope of the inquiry 
in the writ. 

(3) An original collation from the registry of 
the bi8lu>pric, & appearing on the face of it to bo 
plena jure, is admissible show that the right 
claimed* has in fact Ixdui (*xercised. — I rish 


Society v. Derby (Bp.) (1840), 12 Cl. & Fin. 0-11 
8 E. R. 1501, H. L, 

Annotations : — Coiisd. Sturla v. Freccia (1880), 5 App. Cas. 

623. Befd. Neill v. Devonshire (1882i, 8 App. Cae. 135 ; 

Mercer v. Donne, [1905] 2 Ch. 538. Mentd. Hutchinson 

v. Forrl(;r (1852), 19 h. T. O. H. 116 ; Marlanskl r. Cairns 

(1852). 19 L. T. O. S. 277 ; Reed r. Dumb (I860), 6 H. & N. 

7,5 ; Milne v. Lolsler (1862), 7 II. & N. 786 ; R. r. (.lolclough 

(1882), 15 Cox, C. C. 92. 

3544. Order of Commissioners of Sewers — 
Evidence as adjudication — By competent court.] — 

Orders of the Oomrs. of Sewers, requiring land- 
owners to repair & alter ,sea walls, may be given 
in evidence as adjudications by a ct. of competent 
jurisdiction, without proof of their having been 
actc^d upon. After a considerable lapse of time, 
as seventy years, the ct. will j^resume that such 
orders were executed. — R. v. Leigh (1839), 10 
Ad. & El. 398 ; 2 Per. A Dav. 357 ; 113 E. R. 
1.52. 

Annotalions -'Reidi, R. v. Bedfordshire (1855), 1 Jur. N. S. 

208. Mentd. R. V. Duncan (1881), 44 L, T. 521 ; R. v. 

Kh8<;x Sewers (joiiirs. (1885), 14 B. 1). 561 ; Fobbiiiff 

Sewers Coiiirs. v. R. (1880), 11 App. Cas. 419. 

3545. Certificate of baptism — Not from any 
authorised register — Inadmissible.] — In a suit 
respecting a grant of administration to a deceased 
intcjstato, between the alleged widow A the brother, 
the widow })l(^aded, in pi’oof of the marriagt?, a 
certificate of baptism of a child, as the lawful 
child of her & deceased, written <fc signed by the 
otliciating minister, since det^eased, A attested by 
three persons, om‘ of whom was alleged to be 
(l(;c<‘aKed, another to be in New South Wales, 
the thinl was not ac-count('d for. The certificates 
did not ])urj)ort to be an extraxd from any register 
ke]>t by public authority, or ot-heiwiso : - Rc/of : 
.siK’h certiiuiat^ could not b(^ received. — P abuiv 
V. J^abbby (1851), 15 Jur. 973; subsequent 'pro- 
eecdinga (1852), 2 Rob. Keel. 418, 

3546. Minute book of turnpike trustees — Evi- 
dence of order made.] — The minute, entered in the 
minute-book of turnpike trustees, under Turnpike 
Roads Act, 1S22 (c^. 120), s. 72, signed by the 
cliairman, contii’ining an order made at a previous 
meeting & entered in the minute-book, but not 
signiMl by the chairman, is good sullicient evi- 
dences of the order. — It. v. Ifield (Inhabitants) 
(1850), 27 L. T. O. S. 03 ; 20 J. P. 202 ; 4 W. JL 
458. 

3547. Proceedings of commissioners — Under 
Tithe Commutation Acts — Evidence of matters 
therein stated.] — The proceedings, propcTly 
aiithenticaLMi, t>f the Oomrs. acting under the 
^J'ithe Oommutiition Acts, are public evidence 
of the matters therein stated, <k to lx* rcsceived as 
such. — OiiFFARD V. W 11 , 1,1 AMS (1809), as re))orted in 
38 L. J. Ch. 597 ; 18 W. R. 50 ; revsd. on otluu* 
grounds (1870), 5 Oh. App. 540, L. O. 

AnnotaiionB : — Consd. A.-G. v. AntrobUK, [1905] 2 Ch. 188. 

Mentd. Moore r. Kempston (1870), 18 W. R. 803. 

3648. Statistical returns of meteorological office 


Bheet of paper & registered at the same 
time, but only one certlUeate of 
registry & one number wore indorsed : 
- -JlHci : the registry hook was 
properly admitted iu evidenoe to show 
that both deeds were reglsU^red. — 
DOK e. McCcj.TKV (1855), 3 All. 194. — 
CAN. 

.] The best 

evidenoe of the registry of a deed is 
the registry book. --D oe d. Bimi» 80 n 
e. Faux (1863), 5 All. 540.~CAN. 

•. Protest under seal — Evidence of 
facts therein .] — Rcsskll i?. CKOl*'Ti)N 
(1852), 1 C. P. 428.— CAN. 

f. Minute book of city council — 
AdmissibUiti/.] — Halifax City r. 
Romans (1880), 1 R. G. 2C5,~~CAN. 
f . Custom house voucher — Not 


conclusive proof of—jjoss of raryo .] — 
Custom house vouchers showing that 
on the return of a ship to her port of 
sailing, driven back by stress of 
weather, that the goods alleged to have 
been lost were not on board her. are 
not sufficient as even prirnd facie proof 
of the loss. — Ramabhai Gihdharbhai 
V. Au,i Akbah Kajkani (1863), 1 
Bom. 6— IND. 

h. Ayakut accounts — Admissibilily 
— As evidence oj ou'nersA ip.]— Siva - 
hubkawanya V . Ski'Retary of State 
FOR I.VIUA (1884), 1. L. R. 9 Mad. 
285.— IND. 

k. Record of Rolls Office — Km- 
deuce of former f/ro/tf.R An inspexinius 
of a grtint coiitaiued In the Inrolment 
of a subsequent grant of eoutlrmatton 


of the preceding grant, produced from 
the records of the llolJs Office : — Held : 
to be good evidence of the former 
grant. — A.-G. v. Cabiiel Corpn. (1842), 
2 Con. & Law*. 1. — IR. 

l. Kirk sessions* minute book - ~ 
Deposition of witnesses.] — Stttrrock 
V. Greio (1849), 12 Duul. (Ct. of 
Sess.) 160. — SCOT. 

m. Meteorological returns — J*roof 
of stormy weather.] — Observed mete- 
orological returns from a class of 
evidence which Is quite legitimate in 
such an inquiry as tliis. — Williams 
V. Dobbie (1884), 11 R. (Ct. of Sess.) 
982 ; 21 Sc. L. R. 667.— 8COT, 

n. Skorthundwriter*s notes.] — The 
shorthand notes of the shorthand- 
writer employed by the ct. to take down 
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— Based on returns of voluntary observers — Not 
evidence of facts stated therein — In suit for 
salvage.] — The statistical returns of tlie Meteoro- 
logical Office, which are based upon information 
supidied by volunteer observers in different 
districts, are not public ripcords wiiicli can be 
acceijted as evidence of the statements therein 
contained. -Burrows r. Bkdford Scuiool Board 
(1902), 18 T. L. ll. 292, N. 1\ 

Presentation of homage of manor — Evidence of 
boundaries.] — See Boundaries, Vol. VI T., p. 318, 
No. 390. 

Estate book of dean & chapter — Evidence of 
boundaries.] — See Boundaripjs, Vol. VII., p. 317, 
Nos. 377-378. 

Sect. 13.— PRIVATE DOCUMENTS. 

Sub-sect. 1.-— Ancient Private I)o(tjmp:nts 

A. Admissibilify and ]*roof. 

(a) Afje of ])<)cume))t. 

3549. General rule— No proof of execution re- 
quired.] — (1) The substanc(‘ of a deed cannot be 
jiroved but by tlu^ deed itself unless it is burnt 
er lost or in the possession of pltf. himself (Holt, 

O.J.). 

(2) An old deed is good evidence without any 
witness to swear that it was executed (Iloi/r, C..T.). 

(3) Wlierever an original is of a public nature 
A would be evidence, if produced, an immediate 
sworn copy will be evidemee, but where an original 
is of a private nature, a copy is not <‘vidence, 
unless the original is lost or burnt (Iloi/r, (hJ.). — 
Byncii V. (h.ERivi': (1()97), 3 Salk. 1.71 ; Holt, K. B. 
293 ; 91 B. K. 718. 

An.iwtatinn :■ -Ah to (li) Apprvd. Uoed r. Lamb (IHOO), 0 
H. & N. 75. 

3550. Over fifty years — Receipt.] — A recoi})t, 
even of more than fifty years old, offeriMl tu be put 
in t-o jirove a mom.'y payment, purported by it 
to liave been received in lieu of tithes is not 
admissilde evidence of the fa.(‘t of sucfi customary 
payment having been acted on, so as to establish 
tlie. d('.f(uice of a moduli ; unh‘ss it can be also 
jjroved who the. parties to the receipt were, A 
in wliat cliaracter they stood A unl(\ss proof bo 
given of the handwriting, or deatli of the party 
giving it. — Manby v. (/T'RTIS (1817), 1 Ihice, 227 ; 
117K. K. 1384. 

Annoialions -Distd. lUatio r. Bcauinonl (1810), 2 Price, 
308. Consd. Short u. Lee (1821), 2 Jac. A W. 4(54. 

3551. Forty years —Deed.] (1) A deed 40 years 
old proves itself, A pltf. need not jirovt* wlaae 
he had it, or. how he came by it. (2) A deed 37 
years old does not prove itself.— Ben.son v. 
Olive (1730), Bunb. 284 ; 1 Barn. K. B. 348 ; 
2 Owill. 701 ; 117 B. B. 075. 

Annotations : — Generally, Mentd. Bury St. Edinurid’H (Yirpii. 
V. Evans (173!)), 2 Com. 643 ; Na^le v. Edwards (1796), 3 
Anst. 702 ; Pullen i\ Michel (181(5), 2 Price, 399 ; Meade 
r. Nurbury (^1816), 2 Price, 338 ; Barker v. Birch (1843), 
7 Scott, N. It. 380. 

3552. Books of deceased overseer — Proof 


of death &> handwriting.] — In an action against 
the ovei'seers of a parish the books of a det'.eased 
overseer [dated 1794] are not admissible for 
defendants without proof of his death. Or 
whether his handwriting must h(‘ jiroved. 

3''liLs is not- tlui same as if the book were eighty 
t)r ninety years old. 1 can’t presume that every 
one who was alive in 1780 or 1790 is dead now. 
It might be different if the entry wei'o earlier, in 
1091 for instaiKiC. 1''he defen<lants liave proved 
neitfier the death nor the liandwriting of the party 
making the entry ; the first is clearly necessary, 
the other is qu(‘stionable (Parke, B.). -1)(>e d. 
Bobinson r. IIINDK (1843), 2 Mood. A B. 441 ; 1 
L. T. O. S. 58. 

Annotation : — Mentd. Doe d. Edney v. Benliam, Doc d. 

Ednoy v. Billott (1845), 7 Q. B. 97(5. 

3553. Thirty-five years — Deed.] —Benson r, 

Olive, No. 3751, ante. 

3554. Thirty years — No proof of attestation re- 
quired — Although subscribing witness living.] — 

Anon, (prior to 1798), cited 2 Ks]). 000. 

3555. ,] -A will more than 

thirty years old may be read in ovidenctL without 
proof of its (iXOciiiioTi, although t<‘stator has died 
within thirf-y y(‘ars, A some of th(' subscribing 
witnesses are proved to be st ill living. After the 
lapse of a period of more, than a huiKlred years ; - 
Held : in t he absence of evidence t<^ th(> contrary, 
the death of a party without issue miglit Ix^ 
i:)resum(‘d. 

The rule of computing the thirty yixirs from the 
date of a deed is equally a])plicabl(i to a will. 
The principle upon wliich deeds after that p(‘riod 
are received in evidence, without proof of tlu^ 
execution is that tlie witnesses ari' presumed to 
li.ave died (Lord I'enterden, P..I.). — Doe d. 

' Oldbam p. Wolley (1828), 8 B. A (4. 22; 108 
E. R. 951 ; svb norn. Doe d. OLnNAi.Li;. Deakin, 2 
Man. A By. K. B. 197 ; 3 i\ A V. 402 ; suh nom. 
Doe d. Or.DNAiL v. Wooi,ley, 0 L. .7. O. S. K. B. 
280. 

Annotations :■ Refd. (jlroavcs v. (Ireenwood (187 7), 2 Ex. D. 

289 ; JoucK V. liugbe.s (1887), 4 T. L. H. 37. 

3556. Parish certificate of settlement.] 

— An allowance of a ccTtilicat e of a settl(‘- 
ment, as having been duly executed, written in 
the margin of tlie c(;rtili(uit(‘, A signed by two 
justic(\s, is alora^ sufficient jiroof of t lie certilicate, 
where sucli (;ej41ficat e is above thirty yeais old ; 
notwithstanding the allowance does not certify 
the affidavit of one of th(‘. witncisses as to tlu^ 
extuiutioii A attestation of the certilicate. according 
to 3 (let). 2, (;. 29. Qu. : whether an allowanet* 
of a certificate writt.(*n in the margin, A signed by 
two justices, wliich allowancij tlot'S not certify 
any affidavit made by one of 1 ht^ witn(‘8.ses, accord- 
ing k) 3 Geo. 2, c. 29, can bt^ conneekHl with a 
writing on the other side of the same paper, not 
signed by the justices, ctu-tlfying that sucli an 
affidavit was made, so as to amount to prof)r of 
such certificate within the provisions of 3 Geo. 2, 


the evidence were not. exUmdod In his 
handwriting, but were signed by liim : 
— Held : the notes of evidencie couhl 
not be objected to. — Mega.n'TIc PIlec- 
TioN, Cote v. Goulet ( 1884 ), 9 8 . IL 
279 .— CAN. 

V. .J — The ct. will not look 
at the transcript of a shorthand 
writer’s note of a judge’s charge unless 
lncori>orated in the judge’s report or 
adopted by him. — P'j.anaoan v. P\vhy, 
11918] 2 1. U. 361.— IR. 

PART IV. SECT. 13, SUB-SECT. 1.— 
A. (a). 

3349 1. General rule .Vo proof of 


exetndwn required .] — Where the judge 
is satisfied that a document is more 
than tliirty years old A that it has come 
from proper custody, he may, as a rule, 

disiienso with proof of its execution. 

Lalda,s Kamdas V. KASHirtAM (1867), 
4 Bom. A. C. 60.— IND. 

3549 il. .]— With regard to 

the iiroof of ancient documents, the 
proper nile is that, if they are more 
than thirty yeai-s old, they need not 
be proved, provided they have been 
HO fiotcd upon or brought from such a 
place as to offer reasonable presumi)tion 
that they were honestly A fairly 
obtained A preserved for use, A are 


free from suspicion of dlHlioneHt.y, — 
Vjtiial Mahadev v. Dai dmuiiammko 
liUHE.v (18(59), 0 Bom. A. C. 90. - IND. 

p. Orer fifty years.] On general 
prlncli>le8 it would b(^ extremely 
undesirable, after a document had 
stood more than lifty years, to allow 
evidence to be led to show that the 
document Is not what appears on the 
face of it. Gantatuas Atpajj v . Bapi; 
BIN Tukaham (1919), T. L. K. 44 Born. 
710. " IND. 

q. Fifty years -- Deed.] -- Deft, in 
ejectment hied a bill t-(j restrain the 
action, alleging that the deed under 
which pltf. clalmetl, was a forgi-ry. 
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Seel. 13.— Private doeuntenia : Sub-aeel. 1 , A. (a) & | 

s. 29. — R. V. FAiinmonoN (Iniiaiutants) (1788), 

2 Term Hop. 4«« ; 100 K. R. 251 . 

yinnotatiov. : —Mentd, U. v. Staliiforth (1817), New Sops. 

C.’aH. 

3557. The jiarlios producing [from 

the ])arish eVuistJ on an appisil at the sesHions a 
parish certific^atyc [of H(‘ttlem<uit | of thirty years 
dat<j nei'd not give any account- of it ; the bare 
production of it is sudicient. - II. v. Ryton (In- 
iiAitiTANTB) (179d), 5 Temi Rep. 259 ; Nolan, 237 ; 
101 K. R. l id. 

3558. Bond.] --Bond of tliirty years’ stand- 

ing cannot be read in evidences ; if no payment of 
interest or otlier marks of authenticity. — Forbes 
? \ Waee (1791), 1 Wm. BI. 532 ; 90 F. R. 308. 

3559. .] — Wliore a bond is of thirty 

y calls’ standing, found among the papers of a 
public CO., or of the ()hUgee who is deceased, it 
shall bf‘ admitt('d without- jiroof liy the subscribing 
witn(‘ss. -Fhelmea Watehwohk.s ((jov'Ernor & 
(U).) V. (U)Wi*KR (1795), I Ksp. 275, N. R. 
vinnnfalioti : -Meotd. Noniiaii v. IJaldry (1S31), G Slaj. 

G21. 

3560. - Will.] It is no objection to a will 
more than thii-t-y yi'ars old be>ing read in evkhmeu*, 
that poss(‘Hsion has not follow<‘d it, because the 
(d-. <;annot know how the will dirend-s the possession 
t-o go, till it is mad(? acrpiaintcul with the contends 
of the will, by its being read.— D oe d. Lloyo c. 
Rahhin(U[AM (1820), 2 C. eSc P. 410. 


3561. - - Time computed from date of 

will.] — Doe d. Oldham v. Wotj.ey, No. 3555, ante. 

3562. - - — ,] — A will thirty years old, 


))roduc(‘d from th(^ proper cu.st-ody, jirovi's its(‘lf. 
The thirt y ye/irs are t-o lx* computed from tin* date 
of the will, iV: not from tin? (hfath of testator, A: are 
calculated as at the time of its production. Man 

V. JliCKE'rrs (IS [4), 7 Beav. 93 ; 1.3 \u J. (!h. 191 ; 
8 Jur. 159 ; 49 F. R.* 998 ; .sa6 ?a>?a. Mann a. 
RuncETTH, 2 F. 3\ (). 8. 450. 

ylvnoiatiimn • — Mentd. Bov.mo r, (’olclengln Tioypo r. Hohp- 
horoukdi (IH.'il), 1 K. He J. 124 : <)raii«:t‘ v. I’ickford (IS6S), 
4^Jur. N. S. Giy ; Hta(ioy v. Spratley (IS.'>8), 2 Do (L Ar, J. 

3563. .] — 3’be will being more than 

t hirty years old : /Ic/d : the fact of the atte.sta- 
tion was sulticiently provtxl, although oik* witness 
was .still aliv^e was not called. — D oe d. Siuls- 
m BY r. Bubdett (18,35), 4 y\d. *V; FI. 1 ; 3 liar. A: 

W. 591 ; 0 Nev. A: M. K. B. 259 ; 0 F. .1. K. B. 
73 ; ill F. R. 087 ; oh appccil^ stub nom. Bithhictt 
r. SeiLSBURY, Skynner V. SlULSBURY (1843), 10 
(3. & Fin. 340, IF J., 

Amuttatiorm : — Mentd. CurtA’ls t\ Kouriok (1838), .T M. He W. 
461 ; (loorgo v. lUoily (ISSG), 2 Cart. 1 ; KickoltH r. 
L<»ftu8 (1841), 4 A’. & C. Ex. 619; HikIkoii r. Parker 
(1844), 1 Hob. Keel. 14 ; Haniep r. \3iiceiit (184.'»), 9 


Notes of Cases 628 ; Vincent v. Sodor & Man. (Bp.) (1849), 

8 C. B. 905 ; Vincent v. Sodor & Man (Bp.) (1850), 5 

Exeb. 683 ; Roberts v. Phillips (1855), 4 E. & B. 460 ; 

Newton Ricketts (1861), 9 H. L. Cas. 263; Shamu 

l*atter r. Abdul Kadir Ravuthan (1912), 28 T. L. R. 583. 

3564. — — Deed.] — Anon, (prior to 1798), 
cited 2 Fsp. GOO. 

3565. .] — Dor: d. Neale v. Sample.s, 

No. 3011, post. 

3566. .] — A deed thirty years old, 

a link in the chain of deft.’s title to property to 
recover iio.ssession of which the action was brought, 
was produced by a witness who re(?eived it from 
deft.’s attorney : -Held : there was sulTicient 
e^ddence of jiroper custody. — Johnson v. JNhirell 
(1800), 2 F. T. 420. 

3567. .] — Deeds, which being more 

than thirty years old prove themselves, used at 
the hearing of a motion for d(HTeo, should be 
inserUxl in ih(^ list of evid(*nce in the decree, 
although not included in the list of evidence to be 
read. A: not rderred to in any aOldavit. — Boyd r. 
Petbie (1870), 19 W. R. 221. 

3568. Entries in steward’s book.] — Entries 

in a steward’s book above tluri-y years old. As 
coming from the proper custody, arc admissible 
in evidence, without proving the handwriting 
of the st<*ward. Semblc : the rule extends to all 
wiittrn documents coming from tlu; proper 
custody. — Wynnio r. Ta'iiwhut (1821), 1 B. A:. 
Aid. 370 ; 100 F. R. 975. 

3569. - — Letters.]— R. v. B.vriiwiCK (iN- 

IIAIHTANTS), No. 3011, post. 

3570. .] — (1) Fetters more than tliirty 

years old, produced from the proper custody, 
p ro v< * t Ik *1 usel ves . 

(2) Deft, produced letters thirty years old, 
purporting to addr(*ss(‘d to her motluu*, A: 
jiroved that she was living witli her moth(*r at the 
time of h(U‘ d(uit-h, wh(*n her ]mpers and keys were 
givcm up to her : -Held : tlu* custody was ]iroper. 

— Doe <F Thomas v. Bevnon (1840), 12 Ad. A: FI. 
431 ; 4 P(‘r. A: Dav. 193 ; 9 J.. J. Q. B. 359 ; 113 
F. R. 875. 

Ann. >talif>ii : Mentd. Cirani r. (Irani, (1870), 

L. R. 5 C. P. 380. 

3571. Accounts.] - In support of the claim 

of J*k to receive dues at T., two flying she(‘ts, more 
than thii-ty years old, x>urporting to be the account 
of du(*s received at 3\ by W., who was proved to 
be tlead A: who had not been a S(*rvant of tlu* corpn. 
of bb, but which juapors were connected by refer- 
ence with the book of the receiv(*r*gene]*al of F. 
A6 otlu*r vouchers, were produc(‘d from the jiroper 
ollice, were shown to be in attt*ndance with tluj 
course of business in that office A: wen* admitted 
in evidence ‘. -Held : they were properly admitt ed. 

- Fxkteu (k)BPN. V. Wauben (1844), 5 B. 

Prom irhai date period 

reckoned.] In applying t he prRsimiplUni 
allowed by Kvblenee Act. k. 90, the 
period of thirty years is to be reekoned, 
not from the date upon which the 
doeunient is flletl in et., but from the 
date on which, it. liavinjf been tendered 
in evidence, its prenuiiieness or other- 
wise becomes the'sutjjcct of proof. — 
MiNNiJ Sikkak V. Ujikuoy Nath Roy 
(1879), r> C. L. R. 135.— IND. 

^ (U>pi/ of documcni.] — In 

a suit to recover possession of land, 
deft, relied ])riucii>ally on a document 
which was tiled in the munsif's ct. In 
support of his title. Aceordinsr to the 
evidence, this document had been 
prepared with reference to a document 
of an earlier date. Tlds earlier docu- 
ment was not produced. altbouKh it 
was admitted in exist-ence. nor was it 
shown that it could not have been pro- 
duced. The munsif decreed iu pltf.’s 


M'he deed was dated about tlftv yiuirs i 
before the bill was Hied, it tlie* f< 
witnesses to it were (lead before the 
validity was impeaclied in any way. 
The ct. dismissed tlu* bill with costs. 
Fu’K V. Mi’Muuiakb (1857), 5 (Jr. 
616. CAN. 

35601. Thiriu years H'iP.]— The fact 
that a will bears date t Idrt y years before 
action is not alone suftlcient uiuh'r all 
cireumstauces to prove that that is the 
real age of the wrltiuwr, oven If It comes 
from the proper custody, but some proof 
must be given of a eoueurreut possession 
of tho property consistent with it, or 
of the existence of the will for thirty 
years, — D oe d. 8 tkvknh r. Plkmknt 
(1852), 9 U. O. H, 650.— CAN. 

r. Memorial of deed.] — A 

tneinorlal more than thirty years old 
of a lost deed. Is good evidence upon 
its bare production, without ealllug or 
aeeounUng for the subscrihiug witness. 


- Doe d. M aoi.km r. Tuhniii’I.t. (1848), 
V. V. R. 1*29. CAN. 

s. _ u. ,r. (1 

(1877), 41 U. ('. R. 118, CAN. 

t. .) H. r. McDonf.ll 

(1877), 41 U. C. K. 1.57. "CAN. 

a. Kffect of new cHdcnce.] — 

A new trial was ordered before a jury 
as to tho genuiiieuess of a deed more 
than thirty years old, produced by one 
of the parties, when evidence was 
adduced which was a surprise upon 
clefts. - (^HAMHEFCLAIV V. TORKA.VCE 
(1868), 14 Or. 181.— CAN. 

b. Prrsitniption of due cxern- 

lion — -A uihority to sifpi. ] — I Jm la(*k I Iai 
r. Dallial Rai (1878), 1. L. R. 3 Calc. 
557.— IND. 

c. — Daughter* a custody of pottah.] 

— Tkatlokia Nath Ni^niu t*. Suukso 
Chu.vuoni (1885). I. L. R. 11 Calc. 539. 

-IND. 
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773 : 6 State Tr. N. S. 1103 ; 1 Dav. & Mor. 524 ; 
1 L. T. O. S. 254 ; 8 J. P. 181 ; 8 .Tur. 441. 

Annotations : — ^Refd. A.-G. v. Stephens (1855), 1 K. & J. 

724. Mentd* Whitstablo Free Fishora v. Foreman (1808), 

L. 11. 3 C. P. 578. 

3572. Schedule of parish payment.] — 

Foster v. Plumbers’ Co. (1900), 44 Sol. .Jo. 211. 

3573. Lease.] — On the trial of an ejectment, 

in order to account for an apparently adverse 
possession by deft., the lessor of pltf. proposed to 
prove that deft, had held under a lease granted 
by a party through whom lessor of pltf. claimed, 
dated seventy years back, which had expired three 
years back. The lease was olTered in evidonci^ ; 
& it appeared that it had been seen in the iiands 
of the land agent of the lessor of pltf., that the 
agent was in the assize town the day before the 
trial, but had left it A: had not y(‘t returned ; & 
that Ids bag was cut ojieri in ct., & the lease takcm 
from it, by pltf.’s attorney. The judge having 
rejected the evidence, <fc nonsuited pltf. : — Ilc/d : 
the evidence ought to liave be(‘n received. 

Most of tlu' i‘(?ported cases are decisions in favour 
of receiving documents on tljo ground that they 
have come from ])roj)er custody, the cts. ought, 

I think, to be liberal in this respect (Dp^nman, (J..I .). 
-- Doe d. SiiuiowsBurtY (Earl) v. Keelincj (ISIS), 

II Q. D. SS4 ; 3 New Tract. Pas. 99 ; 1 7 E. .1. Q. D. 
199; 11 E. T. O. S. S7, 171; 12 Jur. 133; IKi 
E. K. 70 E 

3574. Appointment under power — Executed 

by attorney of donee — No presumption as to 
authority of attorney.) - -Where a deed, more than 
thirty years old, purports to b(‘ an appointmcuit 
under a special power & to bo ex(H;uted by the 
attorney of the donc'o, of the j)ower, although by 
reason of the anti(iuity of the deed, the execution 
of it by the attorney as such ought to lx* presumed, 
yet Ihercj is no rule of law which recjuires or justi- 
fies the pre.sumption by the ct. that tlx? attorney 
was duly authorised to execute the ]>ovvt*r. — AV 
Airey. Aikey Stapleton, [1<S97J 1 Oh. Id I ; dd 
E. (hi. 152 ; 7d E. T. 151 ; 15 W. K. 2S() ; 11 
Sol. do. 12S. 

(5) I*ropcr Cushdjf. 

i. In (fcneral. 

3575. General rule — Proof of execution.] — (1) A 


terrier found in the archdeacon’s registry is 
admissible. 

(2) A terrier, although not signed by the im- 
propriate rector, nor by any person for him, is 
evidence against him as to tithes due to him in the 
t)arish. 

(3) In general an ancient manuscript, the 
actual execution of whicJi cannot now bo other- 
wise proved, receives aiitheidicity from its being 
found in that place in which such an instrumoiit 
ought properly to be. It is true that where a 
coim(.‘ction can be established so as rea.souably 
to account for the custody in which the iiLstru- 
ments are found, tlio ets. liave somewhat relaxexl 
the rule, admitted tliem to be read though not 
coming from exactly the most proper repository. 
In il//7/cr V. Fos/cr, No. .3243, ante, in granting a 
new tiial, ]>roc(*Gded u{)ou the ground of the 
connection between thc^ terrier tlie custtidy in 
which it was ; a sti'ong corroborating circum- 
stance in that case; was, th.at tlu* terrier was found 
annexed to an old h'ase of the prel)(*?ul of nearly 
the same date. Hut wliere the custody is merely 
X)rivat/e & wholly unconnectcHl witli tlu^ subject 
maitiu', tile (ds. havi* ix'ver gone the length of 
admitting siu'h paix‘rs in evideinie (prr (UiR.). - 
Potts c. Durant (I79d), 3 Anst. 7S9 ; 1 15 E. JE 
1010. 

Annotation : — -As to (.3) Consd. Lake v. Skinner (ISIU), 1 

.lac. 8c W. 1). 

3576. .] —Doe d. Neale r. Samples, 

No. 3dl 1 , post. 

3577. Proof of handwriting,] -Wynne v. 

Tyr WHITT, No. 3508, atiic. 

3578. .]— Doe d. Thomas r. Hkynon, 

No. 3570, mile. 

3579. — - .] — Exeter OoupN. c. Warren, 

No. 3571, ante. 

3580. .1-1 <\)STEH V. Plumbers’ (.’o. 

(1900), 11 Sol. .Jo. 211. 

ii, rarlicular Docnmrnis, 

3581. Parish certificate —Poor law settlement - 
Parish chest.] —11. v. Hy^ivin (Inhabitants), No. 
3557, ante. 

3582. Overseer.] — Wh(?ro a iiailsli 

certillcat(i <»f more than thirt y y(‘ars dat e* acknow- 


favniir. On appeal, a copy of Uio 
earlier (locunient was jiroiluced filed : -- 
livid : altliough tlio exhibit was 
lulinissible as secondary evidence, it 
was only secondary ovidenee of tiie 
conteiitK of a doeunient. There was 
no evidence that the doeunient, of the 
contents of which the exhibit was 
evidence, was in fact executed in 1802 
between Hie parties menlioixal, iX, 
inasniuch us tiie exhibit was a eopy cV 
not the original, the presuMi])tir)n 
which, under Evidence Act, s. IH), 
may t»c made where a ilocumeiit over 
thirty years old is produced, ought not 
to be made. — Appatiuica Pa'ITak r. 
Gopala PaNIKIvAU (lUOl), 1. li. IL 25 
Mad. ()7 4. -IND. 

t. Over twenty years ~ I’rvKumption 
rebuttable.] — Tbo production of an 
original mtge., which was more than 
twenty years old, proves itself unless 
shown to he untrue. — A li-a.v r. 
McTavihh (1881), 28 Gr. .539; 8 

A. II. 410. -CAN. 


PART IV. SECT. 13, SUB-SECT. 1.— 
A. (b) i. 

3575 1. General rul€-~A*ro(tf of execu- 
tion.]— Where a deed thirty years old 
purporting to be executed by attorney, 
is produced from the proper custody, 
it proves itself printd Jade. & may be 
put in evidence without proof of the 
existence of the power of attorney.— 
CLI8B01.1) V. MC’MaHON (1884), 


-VOL. XXII. 


N. S. W, Ii. It. 01. AUS. 

3675 ii. - — . j rho rule re- 

garding the proof of (loenments more 
tlinn thirty years old is that, they need 
not be prove«l provided 1 h<;y have 
been h«» acted upon or brought, from 
Hueli place as to olYin* a roascniable 
Iiresnni])tion that th(*y were honestly 
A’ fairly obtained A: pres(‘rved for use. 
A: are free from suspicion <if dishon(*.sty. 

Haki Dhanoau r. Hmu Dashu 
(LSIJM). 5 Bom. A. C. 135. -IND. 

3677 i. ■ ]*ritof of hufidwriilny.] 

An article of agreement to demise 
lands, exeeuteil upwards of thirty 
years. A: produced out of the proiicr 
evistody ; Held: adinisHihle in evi- 
dence as an ancient instrument by 
Iirovlng, not by the Hubsorlblng 
witneHse.s, the signatures of the i»artii‘s. 
— Aylwaup V. KKAU.NJiY (1814), 2 

Ball. & B. 4«3. IR. 

g. Pre.Humptiitn of due execu- 

tion.] - ICvidenco Act, 1872, s. 9U, 
admits a presumption of tin? genuine- 
ness of doeuineuts iiui'ptirting to be 
thirty years old. It produced from 
)rt>per custody jjroved to have had a 
egitimate origin, or an origin the 
legitima<'y ot which the circumstances 
4>f the case render probable. It Is 
not necessary that the documentH shall 
be found in the best A: most pr(»per 
place of deposit. The sect, insists 
only on a satisfactory aticount of the 
origin of the custody, tk, not on the 


liistory of its r.oni.inuancc. -8 iiah- 
KITDIN V. Govini) (1992), l.L. B. 27 
Bom. 152. -IND. 

h. Mntilutfd di'rd.] -'riiu mu- 

tilation <tC a deed Is no reason against 
its a:lniissll)ility in twideiuM', if it eanit^ 
out of t he proper e.ustoily, where tlu're 
is (inougli tr) show (hat it luiri been a 
(letirl, that il. hail been (^xei;nt(! 1, A: tb/it 
it ha,d (“onveyrHl an estate. - Timmlkh- 
TOVVN (Loud) v. Rk.mmih ( 1812), 5 
1. L. U. 380. IR. 

k. - Value as evidence.] — 
Although aneleait documents are adtnis- 
sH)h5 in evlden(*(i on proof that they 
havo been )»ro<lneed from projjor 
custody, their value as evidence vvlion 
ailinltted must dei)ond In e leh ease 
ui)f)n the corr«jboratir>n dru'ivahlo from 
external eircuiustanraH, e.y., from the 
documents having been prodncerl on 
jirevions oausions upon whlcJi they 
would naturally Juive lioen piorluru)! 
if in existence at the tinirj or froiu acts 
having hecu done under t.ioin. — 
Boiku.vt Natr KlfXUU V. VUKIW.W 
M um (18H1), 9 C. L. Jt. 4 25.— IND. 

PART IV. SECT. 13. SUB-3ECT. 1.— 
A. (b) ii. 

, Private map.] -Bukfokd .School 
Tiwhtickh V, Bchkord COIIJ'.V. (1889), 
18 O. It. ,540. -CAN. 

m. (Jonveuance rclaiiny to land - 
Found ainmyst papers of testator.] — 

A 
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Sect* 13 . — Private documents: Sulj-sect, 1, A, (h) 

a.] 

lodging the grandfather & father to 

belong to th(.* ai)X)ellant parish was produced by a 
rated inhabitant wlio was overseer of tlie r(*spon- 
dent parish : — Held : to be evidence though it 
was objected that some a(;count should be given 
of it, Ac that the witness was not comiretent to 
give that account ; Ac it seemed that if necessary 
he might be examined as to the custody. — R. v, 
NETiiKin'iioNa (Inuabitants) (1814), 2 M. Ac S. 
337 ; J05 K. R. 407. 

Parish books & documents.] Sect. 12, siib- 
Bcrt. 10, A., ante. 

3583. Private map — Bishop’s registry.] — In an 

action for breaking flood-gates deft, justified as 
the J(*ssee of a mill, whicli he held of the Bishop of 
W. For deft., old leases of the mill granted by the 
Bishop of W. were jiroduced from the Bishop’s 
registry, Ac read in evidence ; Ac it was proposed, 
on th(i i)art of deft., to put in an old map of the 
j)Ia(*(' in question, also brought from the Bishop 
of W.’s registry i/eZd : the map was not 

admissible in (ividence. Wakeman v. West 

(183(1), 7 0. Ac 1\ 473, N. P. 

3584. Purchased by magistrate.] — Pltf. at 

the trial, in ord(;r to show that the house in question 
was .situat(i in Norfolk, tendered in evidence an 
old iruip, i)rinti;d on from an engraved 

copper-x>late, Ac liaving on the face of it the 
following words : “A new map of the county of 
SijlTolk, taken from the original map xuiblished 
by Mr. ,1 . K. in 1 730, who took an actual Ac accurate 
survey of the whole county ; now rexjublished, 
with oorn*(d/ions A additions by .1. Ac W. K., sons 
of the author, 1700, Ac engraved by J. R.” This 
maj) wns xnotiuced by a witness, who was a magis- 
trate; of both counties, Ac had bought the ma]) 
tw(;lve yeai's before tlu; trial, Ac, during the time 
it had been in bis ])oss('ssion, it had nf)t b(‘en 
altennl : Held: the map was not admissible in 
evidence. — Hammond ?». Bradstreet (1851), 10 
Kxch. 300 ; 2 0. L. R. 1105 ; 23 L. .1. Ex. 3.32 ; 23 
E. T, O. S. 271 ; 2 W. R. 025; 150 E. R. 400, 
Ex. Ch. 

Annoiaiions : — Expid. K. v. Border, [185)4] 1 Q. B, 823 ; 

A.-(J. V. Ronu'i' (No. 2), 115)13] 2 (Jh. 140. Refd. Coloiiuiu 

V. KlrktUdy, [1882] VV'. N. 103 ; X^'owke r. llcringtou, 

[1014] 2 Ch. 308. 

3585. Tithe map Ac apportionment — Local 
Government Act, 1894 (c. 73), s. 17 ("8).] — A 
Xiarish couni'il liad passed a resolution tnat the 
tithe apportionment A map should be placed in 
t;ho custody of tin; x>Rrisli council. The incumbent 
in whose x><>sscS8ion they were refused to give 
them up. 'I’ho parisli council applied to the 
county (council under the Local Govermnent Act, 
1894 (c. 73), s. 17 (8), Ac the county council there- 
upon made an order that the custody of the 
documents should be in the hands of the persons 
designated by tlu^ x^^^risli council. Applt., the 
chairman of the parish council, ax)i)lied to the 
justices under the Tithe Gommutation Act, 18(10 
(c. 93), B. 28, for an ot'der to be made against resp., 
the incumbent, to deliver up the documents. The 
justices refused on the ground that they had no 
power to make the order : — Held : the justices 
had power to make the order. — Lewis v. Poole, 
[1898] 1 Q. B. 104 ; 07 L. J. Q. B. 73 ; 77 L. T. 


369 ; 01 J. P. 776 ; 40 W. R. 93 ; U T. L. R. 35 ; 
42 Sol. .To. 14, 1). C. 

AnnoicUion Consd. Fox v. Pott, [1918] 2 K. B. 196, 

3586. .] — A county council made an 

order under Local Government Act, 1894 (c. 73), 
s. 17, that the tithe apportionment map of a 
parish should be deposited in the parish school. 
The map was in the possession of the incumbent of 
the parish, Ac, the order not having been complied 
with, an application was made to justices in petty 
sessions, under Tithe Act, 1800 (c. 93), s. 28, for 
an order that the map should be removed from the 

I custody of the incumbent Ac deposited in accord- 
ance with the directions contained in the order of 
the county council. On the hearing of the applica- 
tion the incumbent tendered evidence to prove 
that the order of the county council did not provide 
for the security Ac duo jireservation of the map, nor 
for the convenience of the persons interested 
therein. The justices ruled that the order of the 
county council was final Ac that the evidence 
tendered, therefore, could not be received, Ac they 
made the order for the removal of the map as 
asked for:— Held: Tithe Act, 1800 (c. 93), s. 29, 
has not been impliedly rex)ealed by Local Govern- 
ment Act, 1894 (c. 73), s. 17 (8), Ac tlie justices had 
jurisdiction to hear &; consider the evidence. A:, 
wliile giving due weight to the directions con- 
tained in tlie order of the county council, to make 
such order as, liaving regard to the evidence, they 
thought prot)(;r in tlie circumstances. — Fox v. 
PErr, 1 1918] 2 K. B. 190 ; 87 L. .1. K. B. 929 ; 119 
L. T. 187 ; 82 .1. P. 252 ; 10 L. G. H. 071, 1). 0. 

3587. Receipts for payments in lieu of tithes — 
Defendant of same name as ancestor.] — (1) An 
old receixfl^ of a fornuu* r(‘ctor, in tlie liands of a 
deft, for a money payment in lieu of tithes, where 
there; w.'is a i)robal)ility that it had come to him 
from an anc(‘stor of the* same name, is aelmissible 
evielonce; te> support a modus. 

(2) A valuation of tithes, maele by a surveyor 
at the instance of the rector, with reference to 
certain mone‘y payments re;puted to have been 
always maele in lieu eif sucli tithes, neit e^vidcnce; 
te) fix the* rector with an aeknowle^dginent of sucli 
me)ne*y jiavTiients unless it he distine'tly prove'd 
that the; surveyor was expressly requireul by thej 
rector te) make the valuation witli refere*nce to 
such payTuents. 

(3) Reasonable evidence e)f x^roper custody is 
all that (;an be reepiireel (TiioMseiN, O.B.). — Bertie 
V. Beaumont (1810), 2 Prie;e, 303 ; 145 Pk R. 105. 
Annotations: — .4.s to (1) Re!d. Meath (Bp.) v. Winchester 

(1830), 10 Bli. 330. (ienercUlu, Mentd. Layng v. Yar- 

borouiyh (1817), 4 Brice, 383 ; Davies v. yioseley (1824), 

M‘Cie. 143. 

3588. Defendant being successor In title.]— 

Ancient receipts of a XJayment as a modus for hay, 
accomx>ahied by rector’s books, in which were 
containeel entries of rece*ix)ts for bay of persons, 
who, from deft.’s title-deeds, appearini to have 
been the then owners of the estate, considered 
good evidence of the x)ayment of a farm modus. — 
Brazier v, Mytton (1825), M‘Cle, A:; Y"o. 013 ; 
148 Pi. R. 557, Pkx. Gh. 

3589. Solicitor of purchaser of tithe.] — 

PVsTER XK I’lumbers’ Co. (1900), 14 Sol. .lo. 211. 

3590. List of tithes — Parishioner.] — Maddison 
V. Nuttaia., No. 3(550, 'post. 

3591. Sequestrator’s accounts — Bishop’s 


IMtf. claimed from the patentee under 
a deed executed in 1843. Deft, relied 
on a former deed executed in 1813 by 
the imtentec, a married woman, on 
which was indorsed a certlfleate of her 
Bcparate examination. This deed was 


produced by the son of the exor. of the 
grantee of the patentee, & proved to 
have been fomid among; testator’s 
papers i—IJeld : (Da proper custody 
111 point of law, so as to render its 
mere production evidence; (2) the 


deed imdcr which pltf. claimed, rather 
than the ancient deed, carried with it 
the imputation of fraud, & the pro- 
duction & proof of it did not necessitate 
the calling of the subscribing witness 
to the old deed if living, or proving their 
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registry,] — The bishf)p's registry is the proper 
place of custody for the sequestrator’s receipts, 
accounts, etc., with reference to their admissi- 
bility as legal evidence in questions of disput-ed 
right tf) tithes. — Pulley v . Htlton (182:i), 12 
Price, 625 ; 147 E. K. 820. 

3592. Letter of head of family— With title deeds 

at family seat.] — Here Ward (1821 ), 2 l»hillipps 

& Arnold on Evidence, 10th cd., p. 216, n., N. P. 
AnnotaiioTis : — Apprvd. & Folld. Doo d. Tlioinaa v. Rcvuon 

(1840), 12 Ad. & El. 481. Mentd. Johnson r. Lawson 
(i824), 2 Binif. 86 ; Re Manchester Gas Act, Ejt j). Hascll 
(1839), 3 Y. & C. Ex. 617 ; Rainsliothaiu v. Senior (1869). 
L. It. 8 Eq. 575 ; Re llolrnes. Re Electric Power t’«). 
(1877), 25 W. R. 603; Raknscu v. Ellis, Munday iS: 
Clarke, [1912] 1 Ch. 831. 

3593. Letters to deceased mother — Custody of 
daughter.] — Doe d. Thomas v. Beynon, No. 8570, 
ante. 

3594. Document of grandfather — Custody of 
grandson — Documents received indirectly.] — An 

account book of a former vicar produced by a 
witness who dej)osed that he had i*eceiv^ed it from 
his aunt, who resided with his father, who was 
(.he son of the vicar ; that he liad frequently 
seen the hook in his aunt’s jiossession, & had Inqird 
lier say it belonged to liis grandfatlicr : — //e/d ; it 
was not admissible evidence.— 'I’iiompson r. 
Perryman n832), 1 You. 598 ; 159 E. K. 1180. 
Annotation Mentd. Barnes v. Stuart (1834), 1 Y. & C. Ex. 
119. 

3595. .] — Garriott v . Tester (1661), 

1 Lev. 25 ; 83 E. R. 279. 

Annotation: — Mentd. Cox v. Alliiiffhain (1823), Jac. 514. 

3596. Documents of father — Custody of son.] — 
Doe d. Np:ale r. Samples, No. 8641, post, 

3597. Family Bible — Custody of descendant of 
family.] — Hubbard v , Lpjes <te Purden, No. 3731, 
2)ost, 

3598. Expired lease — Lessee.] — R. v. North 
Bedburn (Inhabitants) (1781), Cald. Mag. Gas. 
452. 

Annotations : — ^Refd. Hall v. Ball (1841), 3 Scott, N. R. 577. 
Mentd. R. v. Miuworth (1802), 2 East, 198. 

3599. .] — In trespass, where the 

question is as to the right to the possession of a 
certain close, ilie i)art-y who has demised it to 
deft, is a competent witness for liirn. 

W. occupied land under W., who was h'ssee of 
it, j)aid the rent reserved by the lease. Upon 
t he expiration of the term, VV. obtained the lease 
from J ., who claimed no interest in it, <fc delivered 
it to W., from whose custody it was produced at 
the trial: — Held: sunicitmt.— Rees v. Walters 
(1838), 3 M. <fc W. 527 ; 150 E. R. 1254 ; sub uom. 
Reece r. Walters, 1 Horn & H. 110 ; 7 Jj. J. Kx. 
138; 2 .fur. 378. 

Annotaiion .— Refd. Doe (1. Shrewsbury v. Koelinff (1848), 
11 g. B. 884. 

3600. — Wakeman V. West, No. 

8583, ante. 

3601. Lessor.] — -The muniment chest of the 

lessor & his assigns is the i)roi)er custody for an 
expired term. — Plaxton v. Dare (1829), 10 

B. G. 17 ; 5 Man. & Ry. K. B. 1 ; 8 L. J. O. S. 
K. B. 98 ; 109 E. R. 357. 

Annotaiions : — ^Expld. Hall v. Ball (1841), 3 Man. & G. 242. 
Folld. Doo d. Shrewsbury v. Keeling (1848), 11 Q. B. 884. 
Mentd. Mercer Donne (1905), 74 L. J. Ch. 723. 

3602. .]— Hall v. Ball, No. 1847, 

ante, 

3603. Solicitor of lessors.] — deed more 

than thirty years old, creating a term to attend 


the inlieritance, was produced from the custody 
of pltf.’s attorney. Pltf. was administrator to the 
trustee of the tenn. There was evidence that the 
attorney had acted for tlie family of defts., wht) 
were beneficially interested in the prxuuises to 
which the deed relaUul, vSe it was not shown for 
whom the attorney lield tlie <h‘(uls ; -Held : tliere 
was suflicient prirnd facie evidence of jiroper 
custody.- " Doe d. Jac obs v. Phillips (18 15), S 
Q. B. 158; 15 U. J. Q. B. 47 ; 10 .lur. 31 ; 11.“, 
E. R. 835 ; previous proceedi)igs (1811 ), 1 L. T. O. S. 
132 a. 

Annotations : — Folld. Johnson r. Tyrrell (1860), 2 L. T. 
429. Refd. Doc d. Slm'wsluiry r. Keeling (1818), 11 
g. B. 884. 

3604. Land agent of lessor.] —D oe d. 

Shue\vsbury (Marl) v. Keelino, No. 3573, ante. 

3605. Conveyance relating to land Some one 
connected with estate.] — Aueixuit grants are not 
to be receivcul in evidence, iiiih'ss they can 1)(‘ 
aceonnted for, as coming from the liands of some 
on(‘ connected wuth the estate to wdiicli they ndal.e. 
- SwiNNERTON V. STAFFORD (MARgUIS) (1810), 3 
’raunt. 91 ; 128 10. H. 37 ; subsetpa ni jn'oeceditnis, 
3 Taunt. 232, 

Anmdnt ions .-—Consd. Bidder r. Bridges (No. 2) (1SS5), .'U 
W. R. 514. Refd. Meath (Bp.) v. Winelienler (1836), .. 
*'’ N. C. 183. Mentd. steel v. Pustiu- (1837), 6 L. J, 
C. 1». 265, 

3606. Owner of land.] (1) Aneiiuit entries 

made by the monks of an abbey, rxdating to an 
endow'numt by tliem of a viearag(\ \vheth<*r perfxict 

I or not, arc good evidence quantum valeant of t-heir 
I .subject-matter ; although such ent ries h(^ mixed 
wdtli extraneous memoranda, A ilu‘ book be not 
conlined or appropj'iatcd to subjects cjusdeni 
generis. Being admiitiMl, tlu‘y may b(‘ r(‘atl 
throughout, for the purpose of proving anything 
which is material to tlie issias provided it is 
iH'hivant, althongli it go to altect third ixu-sons 
who were not privy to it, (U3uld hav(5 Jiad no 
cognisance of the mattfu’s to which if- relaU's. 

(2) kSucIi a book held to liave Ixum found in the 
jirtipiu* custody t-x) make it ('vidtuKUL wluu'e it is 
in th(i possc'ssion of an owiu'r wlio is so far eon- 
TK'cted with tlie aJ)l)ey as to be possessed of some 
part of tJie form»‘r estates of tlie monastery ; 
although no part of such ostatt^ be situatiul in tlu^ 
parish in whiidi t he (pu^stion between the'. paH-ies 
to tlui suit aris(;s. 

(3) Inquisition on writ ad quod damnum, in the 
I 37th Eilward 111. . . . was admiiUui as evidenex* 

that at that tinui t he reimtalion was that tlu^ vaha* 
of so many acr(‘s of land was s(» mucii in that 
district (Ja>rd Riode.sdalio). 

(1) Admitting that the Taxation A Survey are 
admissible in (evidence, still tli(*y ai’(i very dis- 
tinguishable from the docuuKint in qiK'stion. 
Tln^y ar(i x^'ihlic acts of state, made under aiithorit y 
& knowm to all men (Wood, B.). 

(5) The entries liad bi*en jiroperly rectuved in 
evidence, the custody being proper, the entri(‘s 
being authentic copies of instruments of whicJi 
the originals would have beiui good evidence. — 
Bullen V. Michel (1816), 4 Dow, 297 ; 8 Eag. it 
Y. 757 ; 2 Price, 899 ; 8 10. H. 1171, H. L. 
Annotalwns : — As to (1) Refd. Short v. L(!o (1821), 2 Jan. 
& W. 464 ; Tucknr v. W'llkiiiR (1831), 4 Sjin. 241 ; Knight 
V. WaHu-ford (1841 ), 4 Y. & C. Ex. 283 ; Doc d. Kinglako 
V. BeviHH (1849), 7 C. B. 456. As to (2) Refd. Meath (Bp.) 
V. Winchost.cr (1836), 3 Bing. N. 183 ; It. v. Mytton 
(1800), 2 E. & E. 557. As to (4) Refd. Ktdght v. Waterford 
(1841), 4 Y. & i'. Ex. 283. As to (5) Refd. Meath (Bp.) 


signatures if dead. — Ohser v. Vernon 
(1864), 14 C. P. 673.— CAN. 

u, Executed under power of 

aitomey .] — The production ot a deed 
thirty years old, purporting to be 


executed under a power of attorney 
does not jirove the power. In this 
case the only proof of authority was 
the production of a pai»er professing 
to be a copy of an unsealed power of 
attorney, dated in 1824, & received by 


pltf.’s attorney from the son of the 
jKU-Hon appointed by It, since dead 
Held : clearly irisuillcicnt. - Jonich v. 
M<^MUJ.LE\ (1866), 2.'j U. (!. R. 542. - 

CAN. 
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Sect. 13. — Private documents: Sub-sect, 1, A. (b) 
a., Hi. cfc iv.l 

V. Winchester (IsrJC), Ti Bing:. N. C. 183 ; B. Mytlon 

(18G0), 2 K. & E. r)ri7. Gmeruliu, Mentd. White v. Lisle 

(1820), 3 Hwan. 342 ; Wolley v. Brownhill (1824), M'Cle. 

317 ; Banjcs v. Htuart (1835), 1 Y. & C. Ex. 110 ; Italne 

V. Claims (1841), 4 Hare, 327 ; Waters v. Waters (1848), 

2 I)e G. & Hrn. 501. 

3607. Steward of estate.] — K ok d. Trim- 

LEHTOWN (J.ord) V. Kemmih, No. 2892, ante. 

3608. — — Solicitor of defendant.] — .John.son 
V. Tyrkeix, No, 3.^i00, ante. 

3609. Rating agreement — Relating to particular 

estate — Title deeds of estate.] — lJnd(R* a rate for 
Hk* of tlio poor of 1/iKi parisli of T., mad<‘ on 

May 3, 18.58, a])})!!, was aHSt^Hsed as occupier of an 
< s,laic in iliai ]iaiis}i called N. 1^5'oin the year 
1098 down to the time the rate was made, N. had 
maintained its own })oor, had never he(‘n cdiarged 
with tlie suppoit. (jf the poor of any other place. 
On 7\pr. 1, 1858, IL, the owner of a large e.state in 
tlu* palish of found, among the title de(‘ds of 
that estate in liis iiossession, an agreement dated 
.Ian. 12, 1998, purpoiting to be made b(‘tween 
t he then owner of N. of the one pait, six ]>ersons 
therein naimal ^ d(*Herit)ed as of T., as well on 
behalf t)f tlu msc'lves as of all t-lu^ r(‘st of the in- 
habitants of "J'., of tlu* oth<*r. On an appc^al 
against the assessment, on tla; ground that N. 
was not in tlu* })aiish of T. : JJetd: (1) this 
agreement/ was admissible in evidence*, as being 
an ane*ient/ deHi.nunI i(*lating to the intere*st of all 
the estate’s in T., whieli might naturally A:- 
reasonably be* exp(*eted to le^ founel among the 
title de‘(‘ds of a large (‘state in T., k so, came fre^m 
the ])io})(‘r custody ; (2) it was decisive evidence 
te) she>w that N. was a ]»ait of T. j)arish, ^ liow 
N. came* to maintain its eewn poor ; A: was alse^ 
(‘vidence of rejuitation as te) the exte'iit of the* parish, 
being ei d(.*claration by the* deee*ase(l owner of N. 
& the otlu'r inhabitants of T. to that efiect. — 
n. V. Mytton (1890), 2 K. E. 557 ; 121 E. 11. 
209; sub Mytton r. I'idunrury (('Jiinuii- 

W'ARDKNS As OvEJasKEUs), 29 1 j. .1. M. O. 109; 2 
E. T. 12 ; 24 .1. V. 180 ; 9 ,lur. N. S. 311 ; 8 \V. U. 
275. 

3610. Bond — Deceased obligee - Public com- 
pany.]— (3rKLSEA Watku WORKS (Governor A: 
Go.) r. ('owi’KR, No. 3559, ante. 

3611. Ordination letters of archbishop — Widow 

of clergyman.] — Where the ejuestion was, whether 
a dece'ased })eison who had ceh'brated a marriage 
was a cle'igyman, aut4u)i is(*el to (*e*le*brate* it ; 
]>a]HUH appeai’ing to be; l(*tteis of the archbishop, 
orelaiieing him, A: elated more than thiity ye'ars 
before, produee*^! from among bis pape*i.s by bis 
widow' : //e’/d .• to be admissible in evidence?, 

wdthout proof tliat t he* se*al the*y bore* W'as t he se*al 
of the airiibishop. E, r. Eathwk^k (Inhabitants) 
(1831), 2 H. A: Ad. 939 ; 3 Holt , 9tli (*d. 138 ; 9 
E. ,1. O. S. M. V. 103 ; 109 E. K. 1280. 

^^fiTU^iaiions : — Mentd. IL IMilllfi (1844), 10 Cl. & Fin. 

534 ; Stapk'tou r. Crefts (1852), 18 Q. B. 3(;7. 

3612. Account books — Corporation documents.] 

- (1) A book in the* bandwriling of A. purporting 
to etmtain account of titlies colle*e*ted by liim 
seventy years ago, cannot be re'ceived in evidence, 
without proof that A. was eolleetor of tithe*s at 
that time. 

(2) In a suit for tithes by the* lessee of an 
ecclesiastical corpn. aggregate, to whom the 
lectory belonged, ancient. docum(*nts in their 
posse^ssion, purporting to be* accounts furnished 
by some of their members empdoyenl to colle*ct the 
tithes, &. appearing to bo appro V(*d and settled 
are admissible in evidence. 


(3) The statutes of the body enjoining the 
api)ointment of collectors, together with the 
internal evidence of the documents, & their coming 
out of the proper custody, held sufficient proof 
that the accounting parties were really collectors. 
-Short v. Eee (1821), 2 .Tac. Ac W. 491 ; 37 E. K. 
705. 

Annotations : — As to (2) Refd. Glcaelow r. Atkin (1833), 1 
Cr. & M. 410 ; Orrejt t r. Corse*!’, Corser r. Orret t (1855), 21 
Boav. 52 ; Ward v. Pitt, [1013] 2 K. B. 130. Generally, 
Mentd. Holwell r. Blake (1824), M‘Cle. 550 ; Fisher r. 
Graves (1825), M'Cle. & Yo. 362 ; Tomlinson v. Lynie?r 
(1831), 4 8im. 467. 

3613. Tithe collector —Personal representative.] 

— In a suit for tithes by an ecclesiastical i’t*ctor 
against the occui)iers, a te^rrier signed by thej 
vicar, churchwardens Ac inhabitants, Ac which 
w as tendered by (lefts. , w^as rejected. Old accounts 
found in the custody of the personal representative 
of a deceased tithe collector of a former rector, 
w'cre rece*ivod, altliough there? w^as no evidence 
to sliow by whom they were? made out. 

llis [the Kector’sj signature ought not to be 
elisj)e*nsed with (Shadwkll, V\-G.). -~llAR(’eujRT v. 
Peirson (18.32), 5 Sim. 398 ; 58 E. II. 374 

3614. Relating to estate — Muniments of 

owner.] — In order tej prove tlie title of a lessor of 
])lt.f. in (‘jectment, a book he?aeled “ Account of 
.1. V., se‘n., receiver of the? r(*nts of the Earl of A.,” 
was produced from a pi’opt*r custerdy. Tlie book 
contained for several years uj) to 1795 su<x*e?ssi\T‘ 
entries of balanc(*s due to .1. V., sen., at the foot, of 
which W'as, in a dilTeront haiidwTit iiig A signed by 
Eord A. A .1. V., jun., a reference? to a general 
stote*inent of acetount in 1795. The? e*utry in 1795 
Avas as follows : “ Palance* to .1 . V., sen., £79 19.s’. Id. 
Ee*l>. 18, 1795. 33u? above? account was this day 

s(‘ttled and the balance? £79 EE*. Id. due* thereon 
to .1. V., sen., w^as paid by the Earl of A. to the 
undersigned .1. V., jun., A the vouchers delivered 
U}). A.~.E V., jun.” No evidemce w'as give‘n 

of .1. V., jun.’s (iexith or handwTiting, or of his 
ever having been a receiver ; -Held : these entries 
w'e*re admissible in evidence as being made by a 
person accounting with Eord A. for mon(*y which 
he acknowledges to have received. I )(.)E d. 
Asubuunham (Eoro) v. Micitaer (1851), 17 Q. B. 
279 ; 20 E. .1. Q. B. 480 ; 17 E. T. O. S. 151 ; 15 
,lur. 977 ; 117 E. IE 1289. 

3615. Advowson documents- Among bishop's 
private papers.]-- A case touclung the right of 
j)re?scntat ion to a living by the bishop of M. 
state*el for the oi)inion of counsel, by a bisliop of 
M. in 1995, A found in the? family mansion of 
the D.’s, de^scendaiits of that bishop : —Held : 
evidence against a subseeiuont bishop of the same 
see on a epiest ion touching the right of ])re?se*ntation 
to the same? living. 

The'se doe'uments were found in a place in which 
A under the care of persons with whom papei's of 
Bishop D. might naturally A reasonably be ex- 
pectt*el to be found ; A that is precisely the 
custody wdiich gives authenticity to documents 
found within it ; for it is not necessary that they 
slioulel be found in the best A most proi)er place 
of de*posit. If documents continue in such 
custody there never would be any epiestion as to 
their authenticity ; but it is wdien documents 
arc found in other tluin the proper place of deposit 
that the investigation cejinmences, whether it 
was reasonable A natural under the circumstances 
in the particular (‘ase, to expect that they should 
have been in the place where they are actually 
found ; for it is obvious that wdulst there can be 
only one place of deposit strictly A absolutely 
pTOper, thei'c may be various, A many that are 
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reasonable & probable, though differing in degree . 
some being more so, some less ; in those cases 
the proposition to be determined is, whether the 
actual custody is so reasonably & probably to be 
accounted for that it impresses the mind with the 
conviction that the instrument found in such 
custody must be genuine (Tindad, C.J .). — Meath 
(Bp.) V. Winchester (Marquess) (1830), I Cl. & 
Fin. 445 ; 3 Bing. N. C. 183 ; 10 Bli. N. S. 330 ; 
3 Scott, 501 ; 7 E. R. 171, II. L. 

AnnMiom : — ^Refd. Wright d. Tatham v. Doe (1837), 7 
Ad. & El. 313 ; Doe d. JNeale u. Saiuplea (1838), 8 Ad. &, El. 
151 ; Croughton Blake (1843), 12 M. & W. 205 ; Doe 
d. Jacobs 17. Phillips (1845), 8 Q. B. 158 ; R. v. Ivenil 
worth (1845), 7 Q. B. 042 ; Doe d. Slirowsbiiry & Allen 
V. Keeling (i848), 17 L. J. Q. B. 100 ; I’otcz v. Ulossoi 
(1848), 2 Exch. 101 ; Carr v. Mostyii (1850), 10 L. J. Ex 
240; Doe d. Arundel v. Fowler (1850), 11 Q. B. 700 
Doe d. Ciitteridge i7. Sowerby (1800), 7 C. B. N. S. 500 
R. 17. Mytton (1800), 2 E. 8c Ph 557 ; Calcraft r. Cuesi. 
(1808), 78 L. T. 283. Mentd. Sturgeon v. Wingfiehl 
(1840), 15 M. & W. 224 ; Cooke v. Blake (1847), 1 Exeh. 
220 ; V^igers v. St. Paurs (1840), 14 Jur. 1017 ; Parry r. 
Thomas (1850), 5 Exch. 37 ; R. v. St. Mary, Islington 
Overseers (1852), 10 J. 1*. 70() ; Carlisle i\ Whaley (1807) 
L. R. 2 H. L. 301. 

3616. Case for opinion of counsel — Papers of 
descendant — Of person submitting case.]— M eath 
(Bp.) V, WiNcimsTPhi (Marquess), No. 3615, coitc. 

3617. Marriage settlement of mortgagor— 
Among mortgagor’s papers.] — D oe d. Neale v. 
Samples, No. 3641, posh 

3618. Documents of corporation — Chest kept 
by clerk.] — The chest of a co., kept hy the eh'rk 
of the CO., is 4)r()[)(‘r custody for old document} 
I’elating to the co. But the private house of a 
deceased chu’k of the co. is not lU’oper (uistody for a 
convention ionj), J^Mward IV. between the Prince 
of Wales ite the co.- Shrpjwshury (W.aioen, etc;. 
OF Mercers, etc.) v. Hart (1833), 1 C. ^ 1*. 113, 
0. P. 

3619. Not private residence of clerk.] - 

SiiHEvvsBiTRY (Warden, etc. of Mercers, et(;.) 
V. Hart, No. 3618. (ndc. 

,j — aSVc, jurilwry (JoRi'OBATiONS, Vol. Xif., 

p. 3t8, Nos. 864 868. 

3620. Will— Beneficiary.]— A will was thirty 
years old from the date (jf execution, A: came from 
the custody of the pcr.son in whose fav(jur it was 
executed : — livid : this was sufficient ewidenee 
of tlie fact of du(i execution. Oranije v. 1’ickford 
( 1 858), as reported in 37 L. J . Cli. 808 ; 4 Jur. N. 8. 
610 ; 6 W. K. 73S. 

Annotation : — Mentd. Tuyloi* v. Meads (18G5), 31 L. J. Ch. 
203. 

3621. .] —A will, about seventy ytuirs 

old, cxcHuiUid under seal, A: ])ublished A: attested 
as a sealed instrmnent, was i)r<)ved to have been 
in the keeping of tlu; person entitled umic^r it as 
tenant for life, A:- he was shown to have treaU^d 
it as his title deed, A:, shoiHy before his death, to 
have desired to read it^ oV(*r in order to see whether 
he was impower(‘d by it to dispose of the property 
by liis will: —livid: it was properly reeeiv(‘d in 
evidenee, as a document coming from a custody 
where it might n^asonably he expected to be found 
- notwithstanding its appearance was calculated 
to lead to a suspicion which, howev^er, the jury 
negatived, that it had been cancelled by testator 
after its execution. — A ndrew v. Motley (1863), 
13 C. B. N. S. 536 ; 33 E. J . 0. 138 ; 143 E. R. 

1248. 

3622. Minute book Society’s documents.] — 
Lauderdaias 1’ekraue, No. 3 448, milv. 

Court Rolls — Lord of manor — Or steward.] — 


See Copyholds, Vol. Xlll., pp. 37, 31), 40, Nos. 
392-404, 448-450, 463, 464. 

iii. By Particular Persons, 

See Sub-sect. 1, A. (5) ii., ante. 


iv. What Places constitute Proper Custody* 
3623. British Museum — Ancient grants.] — 

SWINNERTON V, STAFFORD (MaRQUIS) (1810), 3 
Taunt. 91 ; 128 E. R. 37 ; subsequent proceedingsy 
3 Taunt. 333. 

Annotations : — Consd. Bidder r. Bridges (No. 2) (1885), 34 
W. R. 514. Refd. Meath (Bp.) r. WinehostAa* (183G), 3 
Bing. N. C. 183. Mentd. fcJteel r. Foster (1837), G L. J. 
C. V. 2G5. 


3624. Private maps.]- -(l) In an action to 

establish commonable rights over a pitwe of land 
on behalf of all the i)ropriotors & occupiers (>f 
lands or temuiKuits in a certain parish, the chief 
questions raised hy the evidemee were : wh(‘ther 
the land in (piostion was within the parish ; As 
if .so, whetlu*r ])ltfs. hatl any right to maintain 
th(i action. The Ordnanc(7 map, A sev(‘ral other 
inaps, some of which luid boon kept in tlie Brit ish 
Museum, wt‘re toiuh‘red in eviJ<*ni:e for the pur[)ose 
of showing the; i)osition of the houndjiries of the 
})arish : livid: the maps were not ailmissihle 
in evidence. 


(3) Rltfs. foundi'd their claim upon an action 
of novel disseisin brought in 33 Ihui. 3, th(‘ records 
in which w(*r(* missing. It was submitted that 
th(7 proceedings could 1x7 proved hy (a) a note- 
book in the Ihhish Museum containing a note of 
the case, which was submitted as lK‘ing a copy 
of the recou’d ; {b) a dotrument forming part of the 
(Cottonian MSS. in the British Mus(?uni, jmrporting 
to be a. r(‘gister of a i)riory interested in the action, 
containing an account of t h(7 action ; and [v] a 
note of the action in an (Uitry in the church-book 
of a, parish, tlu7 parson of which was a deft, in the 
action, niadc four hundic'd thiity-cight years 
after tin; djitij of tlu‘ iwWon \ livid : [a) ik> {b) 

were not admissible, hut that (c) was rt‘ceivable 
in <‘vid(‘nce qiainhon vali'at, as an entry of an 
historical fact in whiidi t h(‘ parish was int(‘rc\sUHl, 
it being ])rohaoly taken from th(i record whicdi 
might tluni havi; bc^en in (‘xistiuicii. - Bidder v. 
BuiD(iEs (1885), 51 E. T. 539 ; 31 VV. R. 511 ; 3 
T. L. R. 6. 

3625. Case notes temp. Henry III.] — 

Bidder v. Bridles, No. 3631, ante. 

3626. Notes of action — Part of MSS. 


collection.) — Bidder r. Bimdlios. No. 3634. antv. 

3627. Bodleian Library Oxford— Ancient grants.] 
— Mk’Iiell V. Rabbett.s (1810), cited in 3 Taunt, 
at p, 91 ; 138 E. R. 37. 

Annotations : — Apld. Swlmxu'toii v. SlalTord (1810), 3 Taiml. 
»1. Refd. MoaUi (Bp.) <?. VVinoho.sbor (183l>), 3 Bing. N. C. 
183. Mentd. ITovo.st u. Bouutt (1815), 1 Pri(j»7, 23(5; 
Bcurblock 17. Tyler (1820), 1 Jac. 8c VV. 225 ; Day v. Drako 
(1825), 3 Sim. G4. 

3628. ~ Rules & regulations of mining com- 
pany.] — Documents from the Bodleian Jdbrary A^ 
Rolls Cliapcl, ai*o not admissible as evidence for th(5 
purpose of i)roving the (;xist(*nco of certain in- 
sulaEid facts.— Bank of Enoland v. Andeicson 
(1837), 3 Bing. N. C. 589 ; 3 Hodg. 391 ; 4 Scott, 
50 ; 6 E. J. 0. R. 158 ; 1 Jur. 9, 13 ; 133 E. R. 

dnmd<Uion8:-^-Vl9nid. Booth i7. Bank of Eoglaiid (1810), 
G Bing. N. C. 415 ; M>u*lao v. Sutherland (18. >4), .1 E. 6C B. 
1 ; Lucati 17. Itoherts (1855), 3 (J. Jj. JL 087. 

3629. Rolls chapel— Deed of partnership of 


PART IV. SECT. 13, SUB-SECT. 1.— 
A. (b) iv. 

o. Iteyidry oj3^cc.] — Memoriala of 


registered deeds are soeoiidary evidenee 
urdy, if produced & proved, or if thirty 
years old without proof, eoiuing from 
the registry office. — M auvix v, Hale.s 


(1857), G E. P. 208. — CAN. 

p. Family rnanaion .] — MiCA’ni (Be.) 
r. VViN'eiiESTKrc (Mauquis) (1833), Ale. 
He N. 508.— Ifl. 
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Evidence. 


Sect. 13. — Private docuvicuta : Sub-sect. 1, A. {h) 

bank.] — Bank op England v. Anderson, No- 
3628, ante. 

Herald Ofllce.] — Sec Sect. 12, sub-sect. 5, 

V. Proof of Proper Custody. 

3630. No general rule — Each case Judged by 
particular circumstances.] —Doe d. Arundel 
(Lord) v. Fowi.eu, No. 3313, ayde. 

3631. Necessity lor.] — .TL v. Netiierthong (In- 
habitants), No. 3682, ante. 

3632. .] — A document produced by a party 

as evidence in Ids behalf must be accompanied by 
proof of the custody when he derived it, to satisfy 
tlie ct. of its authenticit}^ ; & if no such proof is 
given, Ida own possession not being sufficient, it 
will not be ixuniitted to be read, for want of it.s 
being shown to liave come from such proper custody 
as would make it evidence. — Kandolph v. Gordon 
(1818). 5 Brice, 312 ; Dan. 88 ; M6 E. K. 018. 

3033, ,] — Where an ancient manor book is 

offered in evidcmce the custody must be proved by 
a sworn witness. It is not enough that the V>ook 
is produced in ct. by the counsel or steward of the 
lord of the niaiR>r, nor, as it setun.s, by the lord of 
the manor in y)erson. — I^'van.s v. Bees (1839), 10 
Ad. & El. 161 ; 2 Per. k. Dav. 026 ; 113 E. K. 58. 
AnmUiiiom -Reid. Andrew v. Motley (18()2), 12 O. B. N. 8. 

614. Mentd. Wenman r. Miiekenzio (1866), 6 K. & B. 

447. 

3634. Sufllciency of —Strictly proper custody not 
essential.] — Burrs v. Du u ant, No. 3676, ante. 

3035 . — Mkatm (Br.) v. Wincbesteu. 

(Marquess), No. 3016, ante. 

3636 — ])()K d. Neale v. Samples, 

No. 304 1 post. 

3637. .] - CuouciiiTON v. Blake, No. 

3248, a file. 

3038 , ,] — Jacobs v. Bjuij.ips, 

No. 3003, ante. 

3639. Reasonable evidence.] - Bertie r. 

Beaumont, No. 3587, ante. 

304 , 0 , Statement by plaintiff’s attorney- 

consent of other party to admission.] — A will fifty 
years old was })roduced by pltf.’s attorney, who 
stated that he received it from B., t'c t hat when this 
A cry cause was before an arbitrator, deft.’s attorney, 
in the ])resence of deft., consented to this will being 
admit t(*d in evidences it being then produced by 
\\.\ -Held: this was such evidence of yuoper 
custody as would allow tiie will to he read as 
evidence for y>ltf. — Doe d. Bowdler v. Owen 
(1839), S C. A B. 751. 

3641. No suspicion of fraudulent posses- 

sion.] — ( I ) Where a mt-gee. proved his title under a 


conveyance in fee in 1821, a prior deed, above 
thirty years old, by which the cstat-o in question 
was settled by mtgor. on himself for life, remainder 
to his son, found among the papers of mtgor. 
after his death, is admis.sible in evidence without 
proof of execution. 

(2) The rule os to the proof of custody whicli 
entitled ancient deeds to bo so read, is satisfied 
by yu'oof of their coming out of the possession of 
any one so connected with them as not to raise any 
suspicion of fraud. — Doe d. Neale v. Sajmj^les 
(1838), 8 Ad. & El. 151 ; 3 Nev, k P. K. B. 254 ; 

1 Will. AVoll. & H. 228 ; 7 L. J. Q. B. 140 ; 2 
.lur. 841 ; 112 E. R. 794. 

Annotaiion : — As to (2) Refd. I‘arker v. Carter (1846), 4 

Hare, 400. 

3642. No evidence of history prior to 

possession.] — Slater v. Hodgson, No. 3341, ayde. 

3643. Will be liberally constructed.] — Doe 

d. Shrewsbury (Earl) v. Keeling, No. 3673, aide. 

3644. Document in wrong custody - Ad- 

missibility of explanation thereof.] — Doe d. 
Arundel (iiORD) v. Fowler., No. 3343, ayde. 

B. For What Purposes Admiiied. 

(a) lyi Cieneral. 

3645. Pedigree — Map of pedigree — From 
Herald’s Oflice.] — King v. Fo.ster (1082), T. Jo. 
224 ; 84 E. R. 1228. 

3646. Right to tithes — Receipt for payment — 
Modus in lieu of tithes.] — Manby v. Curtis, No. 
36.50, ante. 

3647. .] — Atkins k Hurst v. 

Drake, No. 3247, ante. 

3648. Abstract of endowment of vicarage.] 

- T1h‘ hook of extracts of endowments temp. 
Archbishoi) W(4Is, r(‘C(*iv(Hi in evidence. — IIebden 
V. Freeman (1810), 4 Brice, 420 ; 140 E. K. 509. 
Annolation Folld. Lcouartl v. Franklyn (1817), Dan. 114. 

3649. — .] — The abstract of an endow- 

ment of the vicarage of N. in the dioc'ese of L., 
contained in an ancient- hook in the registry of that 
diocese called Bishoy) Wells’s collection, was re- 
ceived as evidence, in a suit by tlie vicar for small 
tithes, though the book was without date, A it did 
not apy)ear by whom or for what yniry>ose it was 
coni})iled. liEONARD v. Franklin (1817), 4 Brice, 
204 ; Dan. 34; Wils. Ex. 128; 140 E. R. 459, 
J<’x. C3i. 

Anmttation Refd. Tucker v. Wilkins (1831), 4 Sim. 241. 

3650. Statement by the rector — Admissible 

against succeeding rector.] — An ancient statement 
concerning the y^a>Tncnt of the tithes of a parish 
by a modus, sigrual by the rector for the time being, 
i.s evidence against a succeeding rect-or as an 
admission by his predecessor, although found 
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3631 i. A ecfSHity for.] - A ducuintMit 
thirty years old does not prove itself, 
in the al)8enc<' of evidence, that it has 
come from the proper tuistody.- — 
(iuiUT Das Dky v. Samriic Nath 
TV (1869), 3 B. L. II. A. C. 

268.— IND. 

q. Sufficimeu of — Without proof 
of tren/fion.]— ^^’he^o a document of 
date 1831, purporthifir to have been 
executed by fat lier it son. nas produced 
from file custody of a trraudsou of the 
former, A, as luivlus: been kept with f itlo 
IMipers in a box formerly in the custody 
t>r the gTandson’s brother. A now in Ujo 
gi'H'adson’H custody, it where a tlt)cu- 
jnont, of dut^ 184b, luirportinif to he a 
will, was yirodueed from the custody 
of a nephew of a iwrson piirportinK to 
have slsrned it as a witness, & as having 
been kept by him with other payiei-s 


in a chest now in the nephew’s cust ody : 
— Held : both documents weri admis- 
sible in evidoneo without proof of 
execution. — I^atikhson v. I’attkrson 
(1906), 25 C. L. T. 91 ; 3 N. B. Eq. Hep. 
106. - CAN. 

r. Proof by interrogatory.] — 

Bltf.'s title beiiiK evidenced by an 
instrument more than thirty ycui-s 
old, & pltf. having produced it at the 
hearing, & also a witness who was 
examined vivd voce to it as an ancient 
deed, but who failed in making the 
necessary proofs as from what custotly 
it came, tlie decree was made with a 
preliminary direction tliat pltf. stiouUl 
bo at liberty t»> exhil>it interrogatories 
t4> prove the deed lieforo the masU’r.- 
Lawiucnce r. SiiAiU’E (1828), 1 Mol. 
262.— IR. 

t. Foundation deed of charity 

— Jn custody of trovemor.) — An ex- 
tract of the loimdation deed of a 


charity, purporting to bo signed by 
the foumler, w'hich had been hung up 
ill the board -room of the charity for 
many years, & on its cessation wes 
given Into the care of one of the 
governors & secretary of the charity, 
was admitted as evidence of its trusts. 
— Uc IIoHinTAi.Fou Incurables (1884), 
13 L. B. Ir. 361.-— IR. 

t. In court records — Necessity for 
regular filing.] — No legal presumptiou 
can arise as to the genufueness of 
dociiniont more than thirty years old, 
merely upon proof that It was pro- 
duced from the records of a ct. in w’liich 
it had been tiled at some timeprevions. 
It must 1)0 shown that the document 
had been so tiled in order to the ad- 
judication of some question of w’hlch 
that ct. had cognisance, & wldch had 
come under the cogmisanco of suoh ct. 
— GUDADHim Paul Chowdhry v. 
Bhyrltb Chundkr Bhuttacharji 
(1880), I. L. 11. 6 Calc. 918.— IND. 
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among the title deeds of a landowner in the parish 
& not in the bishoi>’s registry. — Maddison v. 
Nuttaix (1829), 6 Bing. 220 ; 3 Moo. & P. 514 ; 8 
L. J. O. S. C. P. 27 ; 130 E. R. 1266, 

3651. Decree In former suit.] — Oroughton 

r. Blakr, No. 3248, ante. 

8652. Endowment of vicarage — Entries in Abbey 
books — Admissibie quantum valeant — Extraneous 
matter contained In entry.] — Buixen v. Michel, 
No 3606, ante. 

36531 Reputation as to value of land — Old 
leases.] — Bullen v. Michel, No. 3606, ante. 

3654. Character of office — Antiquity — Method of 
devolution — Ancient grant.] — An ancient grant may 
be given in evidence to sliow tliat an oftice was 
ancient & grantable in re^x^rsion. — Young r. 
Stoell (1632), Cro. Car. 271); 71) E. R. 811; 
suh noyn. Yonge v. Stowell, W. Jo. 310. 

Annoialions .‘“-Mentd. Ridley r. Powiioll (1(175), Fmun. K. B. 

394 ; Ji. t?. Kempe (1694), 1 Ld. Rayin. 49; Kddlcstou r. 

Collijis (1852), 10 Haro, 99 ; R. v. Wake (1857), 4 Jur. N. H. 

68. 

3655. Tenure of office - Collector of tithes — 
Account book.] — Short v. Lee, No. 3612, a}itc. 

3656. Statutes of corporation -En- 

joining appointment of collector.] — Shout v. Ij:e, 
No. 3612, a/ite. 

3657. Whether more than one holder- - 

Churchwarden.] — Where a parish certificate was 
granted by two persons, who descriljod theinsolvcs 
on the face of it to be, “ tlte only clxurchwardcni 
& tlio only overseer of tlu' i)oor of the parish ” : — 
//cl(t : after a lai>s(^ of sixty-tlu'ee years, in the 
absen(;(‘ of evidence to tlie contrary, the ct. would 
intend that the parish liad by custom but one 
churchwarden. — R. v. Oatesixy (rNHABiTANT.s) 
(1824), 2 B. C. 814 ; 4 Dow. Ry. K. B. 134 ; 2 
Dow. & liy. M. 0. 278 ; 107 E. R. 585. 

Aniwtdtvma Folld. R. r. Earl Shilton 0 825), 6 Bow. & Ry. 

K. B. 104. Consd. R. r. Upton (:Jray (1830), 10 B. it C. 

807. Mentd. R. v. Huuott (1828), 7 L. J. O. S. M. U. 3 ; 

R. u. Fonton (1811), 1 Gal. 6c Dav. 17. 

3658. Overseer.) — Wliere a ixarish 

certificate, thirty-five years old, was granted by 
two persons who described thcniselvcs on the fa.(;e 
of it to be “ tlie major part of tlio churchwarden 
A ovei'scer ” there was evkhmco on one sidci, that, 
botli before A ever since tiic certilic.ate was granted, 
but one ovcrs(ior liad acted in the parish, A' on the 
other that in two instances, at least, two overseers 
liad been appointed, though only one‘ liad a.(‘ted : 
Reid : the s(*ssions might reasonably intend, as a. 
(|uestion of tact, that tliere had never been more 
than one overseer ap])ointed A eonsecpiently the 
eertifieate was valid. ■ It. v. Earl SHn^TON (In- 
habitants) (J825), 6 Dow. Ky. K. B. 105; 2 
Dow. A Ry. M. 0. 525. 

3659. Surveyor of highways — Entries in 

parish book.] — R. v, Pembridge (Inhabitants), 
No. 1804, ante. 

3660. Right to tolls — Entry in corporation 
book.] — Brett v. Beales, No. 3631, ante. 


3661. Knowledge of particular facts -Regarding 
certain family — Letters.] — Doe d. Thomas r. 
Beynon, No. 3570, ante. 

3662. Payment of rent — Entries in account book.] 

— Doe d. Ashburniiajm (Lord) v. Mtchaiol, No. 
3614, ante, 

3663. Method of poor relief — Employed by 
parish — Rating agreement.] — R. v. Mytoon, No. 
3609, ante, 

3664. Commission of certain acts — As stated in 
the document — Memorandum in church register.] 

IwAUDKHDALE PEERAGE, No. 3448, anic. 

Parish books & register.] — See Sect. 12, sub- 
sect. 19, A., ante. 

Boundaries.] — See Boundaries, Vol. VII., pi). 
319-321, Nos. 391-112. 

— — Extent of manor.] — Sec Copyholds, Vol. 
XIII., pp. 1 1, 12, Nos. 21-33. 

Court rolls.] — See Copyholds, Vol. Xlll., pp. 
39, 40, Non. 451-462. 

Corporation books.] — See CoitPouATioNs, V'ol. 
Xlll., pp. 348, 319, Nos. 869-871. 

Objects of charitable trusts.] — See Charities, Vol. 
Vlll., pp. 301, 305, Nos. 835-838. 

(/>) 'rule to Land, 

3665. Old rent rolls -Grant of fee farm rents.) - 

Old ivnt rolls admitUMl as evidence to i>rov(? foe- 
farm rents ; there having been an unity of 
po.sse.ssi(xn for above thirty years, A luring so ancient 
it could not be imagini'd they wore fabricat»ed to 
serv'e tlu? pre^sent purpose. But an iTuiuisition 
post morleni is not evidiuice, unless it is proved 
that a (Commission was ever issued to warrant it. ~ 
Newburgh v. NEVVBuram (1712), 3 Bro. Pari. Cas. 
553 ; i E. U. 1491. 

3666. Pedigree — Recited In deed of conveyance 
— Necessity for corroborative evidence.] — A con- 
veyance to a purchaser in 1793, from picrsons 
residing in Bermuda, of lands then in tlaur 
posst‘s.sion, A t(i which, sul)ject to an (nitstanding 
l)ut satisfied iiitge. term, they claimed title und(jr 
an (uitail cre;de(i in 1732, througli a descent recited 
in the deeds, a subsecpient assignni(;nt of tla; mtge. 
t(‘rm from the. mtgee. to th<' purchastii*, A uninter- 
rupted enjoyimuit under his conveyance, wdll not 
(‘nabhjt him to make a good tit le ; if unsupported 
l)y (‘xtrinsie evidence of th(5 ])(*(ligr(‘e recitod in the 
(h'eds, or of p()ss(\ssion, i>rior to 1793, conformable 
to that pedigr(H*. — F gRT v. (T.arkk (1826), 1 Jluss. 
601 ; 38 E. R. 231. 

3667. Lease -Counterpart- Against third party 
not claiming under lease.] —The countei part of an 
old lease, juirporting to be (executed by tlie Luiarit, 
A })j-o(luced from the muniment room of the estate, 
is admissible to jorove seisin in the grantor of tlie 
lease, in ejectment against a third person nut jirivy 
t(o or claiming under tlici l(‘as(;. — Doe d. EoitEMONT 
(Earl) v. Williams (1842), 6 Jur. 1122. 

3668. .) — To prove the seisin of 


PART IV, SECT. 13, SUB-SECT. 1. - 
B, (b). 

3666 i. PeAigrcc — Ticcited in deed of 
conveyance — Necessity for corroborative 
evidence.] — Mc.K,, haviag an order in 
council for 100 iwrcs, executed lu 
Feb. 1827, to 8., a bond for a deed. 
The petition for a location & tlie liond 
were exeinitcd by mark, & in t he bond 
the obligor was dencribed as of Y., 
labourer. In May, the patent iHsned 
to McK., & WiXH in th(5 possession of 8. 
shortly after its date. S. went into 
possession in 1828, cleared alxnit 
stnen acres, & after three years left 
the land in the possession of pltfs., 
who had the beuettt of it up to within 
a short period of tho death of 8. in 


1819. Pltfs., eJuliniiig as heirs ut law 
of ,S.. filed tlicir bill to obtain a <!on- 
veyaneo of the land, & produced the 
patent. Deft.8., B. & C. produced a 
conveyance x>nrporting to have been 
made by, & signed “ J. McK.,*’ now 
of N., yeoman, to J. D., dated Kept. 7, 
1833, & a conveyance from D. to B., 
dated In May, 1849, both rcgistcnul. 
No oral t^jstiiiioiiy w'as given of tho 
identity of the grantor in the deed to 
D., with the Joc,at<Jo of the Crown, & 
no evidence of its custody during tho 
thirty years : — Reid : tho deed from 
McK. to D. did not conic within tho 
rule that an ancient document proves 
itself. — ROGEK8 r. Shortis (1803), 10 
Gr. 243.— CAN. 


a. .J ~ - A docimieidj, ancient 

& genidne, inirporting t<» be a family 
pedigree, was produced in evidence in 
a mutation case by one J. The record 
was brought before the (Jvil ct. in a 
suit in which pitf.’s relationship to one 
II., the last mule owner of certain 
Iiropcrty, was in (jucstion. J. sfcamd 
that lie had rc(^civod the i>cdigreo from 
his grandfather. It was not proved 
who hu<l prepared tho pedigree 
Held : it was not noccssary to show 
who liad made tiic statements 
mentioned in the petligreo He it was 
admissible in evidence. — Jar anuik v. 
Shkohaj Hin’OH (1915), 1. L. K. 37 
All. 000.- IND. 

b. Lease — Life estate.] — The lease 
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Evidence. 


Sect. 13 . — Private documents: Sub-sect. 1, B. {b) 
(c) <&: C. ; suh-secT. 2, A.] 

an alleged former owner of an estate*, the counter- 
part of a lease of part of the estate was produced 
from the muniment room of the estate, which 
counterpart was executc’d by the lessee, & pur- 
ported to be a lease granted by the person whose 
seisin was to be established, & who had died about 
one hundi*ed ytjars before the trial. No possession 
was proved under the lease : — Held: admissible in 
evidence in an ejectment against a party, who 
neither claimful under the lease, nor was x>i'iv'y to 
it. — Doe d. Eokkmunt (Eahl) v. Pulman (1842), 
3 Q. 11. 022 ; 11 L. .1. Q. J5. 319 ; 11 1 E. R. 015. 
Annotation : — STentd. Doe. d. Ho will v. llces (1852), 19 
b. T. O. H. 02. 

3669. Deed - Description of user of right of 
way.] — Where in an action of trespass deft, 
justified, on the ground of a right of way, & X)roved 
a constant user of the way with carts A: carriages, 
he was allowed to put in evidence a deed one 
hundred twcuity years old relating to the 
projjerty, as appurtenant to which th(i way was 
claimed, <& containing a description of tht* way, 
for the purpose of showing that the w^ay had always 
been enjoyed in conformity with the d(‘scription 
contained in tlie deed. — Bikjwnskuu v. JIarius 
(18(53), 3 E. <fe E, 853. 

Boundaries.] — See Roundaries, Vol. VII., pp. 
319-321, Nos. 391-412. 

Extent of manor.] — See Copyholds, Vol. 

XIII., ])p. 11, 12, Nos. 21 33. 

(c) Acts of Ownership. 

3670. General rule — Ancient documents — Pur- 
porting to be acts of ownership - Coming from 
proper custody.] — M. brought an action against O. 
for breaking his several fishery in a public navigable 
river. 

At the trial, in order to prov(^ the ancient 
possession of the fisher*y, M. gave in (‘vidence an 
assembly book of the coi'pn., containing entries 
showing that the fishery was tluui let for certain 
rents U) a tenant. On exee[)tion to this 
evidt'nce : — Held : sueh book was admissible in 
evidenc(.*, for the rule is, that auci(;nt documents, 
coming out of the ju’oper custody, jruiporting, 
upon the face of them, to exercise ownc*rship, sueli 
as a lease or a licence, may be* given in evidence 
W'ithout proof of xiossession or payment of rent 
undej’ them, as being in themselves acts of owner- 
ship pi’oof of possession.- -M aj.com.son r. 
O’Dka (18(53), 10 11. E. tW 593 ; 9 L. T. 93 ; 27 
.T. l\ 820 ; 9 3ur. N. 8. 1135 ; 12 W. R. 178 ; 11 
E. R. 1155, II. E. 

Annotations : -AplA. lilandy-.Tenkins v. Dunravou, (1899) 
2 CUi. 121. Reid. Edgar r. KuKlish Eishcriey Special 
Coinvs. (1S70), 2i) L. T. 71)2; Jie VValUm-cuiii-Trinilcy 
Manor, Kx p. Tornliiie (1878), 28 L. T. 12 ; Bristovv i\ 
(^onniean (187 8), I) App. C'as. G41 ; Neill lievoushire 
(1882), 8 App. OiH. 18.) ; Haitfli & Baxter r. West (1898), 

. GS L. T. .581. Mentd. Mllla r. C’olclicwter Corpn. (18G7), 
8G L. J. P. 210 ; Kawistorne r. Backhoufie (18G7), 17 
L. T. 1 11 ; Murphy r. Ryan (1SG8), IG VV. K. C78 ; CarliKle 
(\>rjm, V. (irahatii (ISGO). L. U. 4 Excli. 8G1 ; Joluiwon v. 


Barnes (1872), L. It. 7 C. P. 592: Goodman r. Saltash 
Corpn. (1882), 7 App. Cas. 683 ; Smith v. Andrews, 11891) 

2 Ch. 678 ; Fitzgerald v. Firbank, 11897] 2 Ch. 96 ; Han- 
bury V . Jenkins, [1901J 2 ("h. 401 ; A.-G. for British 
Columbia v, A.*G. for Canada, 11914] A. C. 153. 

3671. .] — In an action 

brought to determine the title to certain land, pltf . 
tendered in evidence an ancient document coming 
from the i>roper custody which purported to be 
signed by M., a tenant of a predecessor in title of 
deft., which stated that .1., a predecessor in title 
of pltf., had been persuaded to stop all iiroceedings 
at law that he then had against M. for wilfully & 
without leave bringing his sheep & cattle on to J .’s 
freehold land therein specified, which was assumed 
to be part of the land in disiiute, for which wilful 
tre8X)ass M. bound liimself to pay 10«. costs, & 
that he would for the future keep his own & other 
people’s sheep & cattle from trespassing on the land 
to th(^ utmost of his power ; — Held : tlie document 
was admissible in evidence, not cas an admission by 
the tenant as to title, in wdiich case it would not be 
evidence against the landlord, but as evidence of 
an act of ownershix> by a jiredecossor in title of i)ltf. 
— Riandy-.Jenkins V. Dunraven (Earl)» [1899] 
2 Eh. 121 ; 08 E. .E Ch. 589 ; 81 E. T. 209 ; 43 
Sol. Jo. (55(5, C. A. 

Annotation : — Mentd. Evans v. Merthyr Ty civil U. D. C. 
(1898), 79 L. T. 578. 

3672. Possession of monastery — Book in 
Herald’s Ofllce.] — E y^gon v. Strutt, No. 3098, ante. 

3673. Ancient lease— Without proof of enjoy- 
ment — Evidence of demise — Counterpart of lease.] 

— ( V>unterparts of old leases from the repository 
1 of a lord of a manor are evidence of the demise 
of tin* ])remises, witliout proof of enjoyment. — 
Clarkson v. Woodhouse (178(5), 3 Doug. K. B. 
189 ; 5 Term Rep. 412 a ; 99 E. R. (500, Ex. Ch. 

A nnoiaiions .-Refd. Doe cl. K^rremont r. Pulman (1842), 

3 B. G22 ; Bristow v, Cormicaii (1878), 3 App. (Jas. G41. 
Mentd. Arl(*tt v. Ellis (1827), 7 B. & C. 346; Tyson r. 
Smith (1839), 9 Ad. & Ei. 40G ; Hilton v. Granville (1844), 
5 Q. B. 701 ; Wakelield i\ Buceleuch (1867), L. R. 4 Eq. 
613. 

3674. Or payment of rent.] — Malcom- 

soN V. O’Dea, No. 3070, ante. 

3675. ^^.] — Elan DY- Jenkins t;. 

Dunraven (Earl), No. 3071, ante. 

3676. Ancient licence — Without proof of pay- 
ment of rent -Right of fishery.] — R ogers v. 
Allen, No. 3087, ante. 

3677. Or proof of enjoyment.] — 

Malcomson V. O’Dea, No. 3070, ante. 

3678. .] — Blandy- Jenkins v. 

Dunraven (Earl), No. 3071, ante. 

Boundaries .] — Sec Boundaries, Vol. VIE, pp. 
319 321, Nos. 391-412. 

Extent of manor .] — Sec Copyholds, Vol. 

XIII., pp, 11, 12, Nos. 2E 33. 

C. Presumptions as to Lost Grants. 

Rights of common.] — See Commons, Vol. XI., 
pp. 34, 35, Nos. 444-450. 

Grants by Crown .] — Sec Constitutional Eaw, 
Vol. XI., pp. 558, 574, 575, Nos. 587-589, 745-750. 


uf the life cstnte was Kiven (,o M. with 
tlu^ other title deeds on (conveyance 
of the land t o him it cm the trial it was 
received in cuidenee as an ancient 
doenmont relatiuK to tlio title & coming 
fiom proper custody. It was not 
oxocmted by the lessees & no eounter- 
jwirt was proved to be in exlsUmce : — 
Held: it was pronciiy admitted in 
evidence.— Dons i\ Mi DonaU) (1905), 
36 S. G. R. 231.™ CAN. 

0 . Alteration of tenanej/.] — 

In a suit for ejectment brought in 
1894 deft. eoi\Umded that ho held the 
lojid on permanent fazendari tenure & 
produoed a document, dated 1848, by 


which his predecessor was given ]»cr- 
misslon to build upon the land. 
l*ltf., landlord, however, produced 
the counterparts of a subsequent lease 
to t he Bame tenant deft.’s predecessor, 
dated 1851, which created a monthly 
tenancy & of a later one to deft, him- 
self, dated 1859, creating a yearly 
tenancy doUTminablo on a month’s 
notice, under which provision this suit 
was brought. Deft, denied that he had 
executed this document, & contended 
that it was not proved : — Held : these 
documents were admissible as ancient 
documents. — IS uaik Husain v. Go- 
VARDUAXDAa PARMANANUAB (1895), 


J. L. R. 20 Bom. 1.— IND. 

d. Deed — Croxen patent.] Wali.- 
nuiDGio r. Jones (1873), 33 U. C. R. 
613.— CAN. 

e. Registered memorial of will.] 

A registered memorial twenty years 
old of a will cxecuUid by a devisee 
when possession of the land has been 
consistent wdth the registered title, is 
good evidence of the devise therein 
contained.— - McDonald r. McDouoall 
(1888), 16 O. R. 401.— CAN. 

f. Grant — Sale conveyance.] — 
Esteiibrooks V . Tow HE (1885), 24 
N. B. K. 387.— CAN. 
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Grant of copyhold.] — Sec Copyholds, Vol. XIII., 
p. 50, No. 589. 

Easements & profits d prendre.] — Sec Ease- 
ments, Vol. XIX., pp. 01-07, Nos. 345-387 ; 
Commons, Vol. XI., pp. 29, 30, Nos. 367-371. 
Fishing rights.] — Sec Fishehies. 

Highways.] — See Highways. 

Rights of markets & fairs.] — See Maiikets. 
Mines & minerals.] — Sec Mines. 

Water rights.] — Sec Easements, Vol. XIX., pp. 
145-102, Nos. 995-1130, &; Waters & Water- 
courses. 


Sub-sect. 2. — Account Hooks. 

A. Admissibility. 

3679. General rule.]— Marianski v. Cairns, No. 
2881, ante. 

3680. Shop books.] —Shop books read as an 
('vidence at the hearing. — Hourn v. Debest (1039), 
Toth. 90 ; 21 E. K. 132. 

3681. Entries not made by clerk.] - Shop 

books in testator’s hand, not e\ddonec. — (Jlynn 
V. Hank of Engi^nd (1750), 2 Ves. Sen. 38 ; 28 
E. 11. 20, L. C. 

Atinotdlwns Refd. (headow v. Atkin (1833). 1 Or. & M. 

110 ; Briggs v. Wilson (1854), 5 Do G. M. & G. l‘.i. 

3682. — .| — To i)rove the delivery of 

goods in the shop ot a trader, an entry made in his 
books, though not by the witness, iindcT what 
circumstances it may be evidcm^e. Digby v. 
Steuman (1795), 1 Esp. 327, N. H. 

3683. •]—(!) Where a book was kept 

privately by deft., was made up from certain 
slips of paper, on which the daily transactions of 
his business W(*re entered, A then^ was no j^roof that 
these were accurately coi)ied by him : — Held. : 
the book was not admissible as evi(lence foi‘ (h*ft. 

(2) Hooks kept openly in a shop, A: to wJihdi tlni 
shopmen have access, A: in whhdi entries are 
originally made, (jr even into which it ems are co[)ied 
from other books, may b<‘ admittc‘d as <?videne(.‘, 
although they were written by a i)arty to the action. 
— KjiLis V. CowNE (1819), 2 Car. Kir. 719, N. 1*. 

3684. Books kept by deceased party.] —On an 
inquiry into very remcjte transactions, accounts 
kept by a deceased party at the time, directcMl to 


be taken as primd facie (‘videnee, throwing on the 
other side the onus of impeaching them. — Chalmer 
V. Hradley" (1819), 1 Jac. & W. 51 ; 37 E. H. 294. 
Annotations: — Befd. Woddorbui’ii r. Weddorbiiru (1838), 4 

Mv. & Cr. 41. Mentd. Hearn v. Wells (1844), 1 Coll. 323 ; 

A.‘*G. V. Murdoch (1852), 1 Do G. M. & G, 8(J ; Soar v. 

Ashwell, [181)3] 2 Q. 13. 3U0. 

Statements by deceased persons generally, nc’c 
P art II., Sect. 5, a) lie. 

3685. Book kept by collector of tithes — Necessity 
for proof that declarant was collector when entries 
made.] — Short v. Lee, No. 3012, ante. 

3686. Rent book kept by steward — Of land- 
owner through whom both parties claim.] — 
(1 ) Entries in a rent book made by the steward 
of a former owner through whom both parties 
claim, are admissible in evi(lence, though the party 
against wliom they are produced doi‘s not claim 
iindei- such owiifu*. 

(2) Assessments of (k)mrs. of the J /iiid Tax, by 
which it appears, that at a certain time ]n’ 0 })ei*ty 
wa.s assessed in the name of S., the laniily surname 
only, are evidence to show, in connection with 
othei* facts, that at such lime the ])ro])(‘rty was 
occupied by a ])artieiilar individual of ( la* fainily. 
Doe d. Strode r. Sioaton (1831), 2 Ad. At- 1'3. 171 ; 
4 Nev. A M. K. H. 81 ; 4 L. .1. K. H. 13 ; 111 E. li. 
00. 

Atinofnlions -As to (2) Refd. Doo d. Hopley r. 

(1845), 15 L. J. Q. B. ; Johnson r. TboinpHOii (18 j0), 

15 L. T. O. S. 437. ihurrallif, Mentd. Weeks v. Argent 

(1847), IG M. & W. 817 ; .SulcUll'e v. JaiiU'S (187G), iO L. i. 

875. 

3687. Books kept by clerk— Acting as agent of 

all parties.]— 'rwo i)ropii(‘tors of a, stages coaclq 
A. iVi H., dissolved theii' partnershii) in Nov. 
During (heir partnership, monthly accounts wen^ 
madt‘ u}), on eaeli of wluch a balance was sti'uck 
in favour of A. Tln*se balances wimt' n<*ver carikul 
forward from on(^ ae<a>iint to anotlnu*. H. hatl ])a.id 
A. the balance on Nov. aei'ount, which was made 
np U) the time of t he dissolution : - //c/d ; tl»<‘ 

accounts k(*j)t by a clink, wlo was tin* agent of all 
the parties, were rei'ci vuhli* in <‘\’i(lenc(‘, nithoiii' 
his being called as ji witness. HnuoRi.v r. 

(1830). 7 Ck A P. 799. N. P. 

Annotation ; Mentd. Dixon r. Wing (1813), I k. T. G. S. 

G47. 

ScCf alsoy I’art 11., Sect. 5, su)>-sef:t. 3, D. (5) i-, 
ante. 


PART IV. SECT. 13, SUB-SECT. 2. A. 

3679 i. General rvle.] — Entries in 
books of aeconnt an; not cMjiiclnsivM^ 
against the jjerson nuiking tlnnn, but 
inuy be explained. IIayakjnd v. 
CUMMIN'us (1877), 1 U. & B. 541. CAN. 

3679 ii. .] - (!) When books of 

account are tendered in evidence, the 
et. must deeide for itself, on sueh 
maUu’ials as before? it, whether or 
not they are regularly kept. Under 
Evidence Ord., s. 2, sucdi leooks when 
admitted in ev idence, “ shall not alone 
he suttlcient evidence to charge any 
person with liability ” : — Held : the 
eorrol)oration must bo aliataic tlic 
books. The provision is derived from 
the Homan law, by which books of 
account were scnnplcna prohaiio, a 
Huppletory oath of the party being 
necessary to complete proof. — W akk- 
MA\ V. Li Tsz Chiu (1910), 5 Heug 
Kong L. K. 190 - HONG KONG. 

3679 iii. .] — (1) Account books 

containing entries not maiie by nor 
at the dictation of a person who had 
a personal knowledge of the truth of the 
facts stated, if regulariy kept in course 
of business, arc admissible as evidence 
under Evidence Act, 1872, s. 34 ; 
(2) account books, though not proved 
to have been regularly kept In course 
of business, but proved to have been 
kept on behalf of a firm of contractors 
by its servant or agent appointed for 


that pur[)ose, ai’e rclevani as adiiilssious 
against the firm. It. v. IJanmanta 
(1877), I. L. It. 1 Bom. GIO.— IND. 

3679 iv. .] — Though a merchant's 

books may, by the law of Sc?otJand, 
a fiord a semiplcnii probat iff in his own 
favour, yet in order to have tliis effect 
they must, be regularly kept. — IvoiiY 
He (!o. V. Gouklav (181G), 4 Dow, 4G7 ; 
3 E. Jt. 1230.— SCOT. 

3680 i. Sftoj) I’ltfs. who rt - 

sided He carried oti business In the 
StaG; of M., sought to recover in this 
])rovinee for goods sold to deft. 6c tor 
t he rental of a house occupied by him 
In the State whore ho was in pltf.'s 
employ. 'Die evidence, with the ex- 
ception of deft.’s was taken under 
coinmiHsion hi M. & depended largely 
upon the verification ot items in pltfs.’s 
books, by their bookkeeper, who had 
no independent roeollcctlou of the 
matters testified to, apart from the 
books : —Held : while the books them- 
selves were not evidence, (k, were not 
tendered as such It was comi)ctent to 
the witness to give evidence Ijy 
draw ing proper & obvious {•.oncluslons 
from entries made by him in pitf.’s 
books in the ordinary cinirse of busi- 
ness. —Ckabtuke V. MILNE (1921), 54 
N. H. .521.— CAN. 

3680 ii. .] — -Entries in a trades- 
man’s books are not atlmissible in 
evidence in the absence of proof that 


the ]K?rsoii who made lh< 
under whose direct ions they w ere made 
is not available t(> give evidence. -- 
Van Vkkjjen v. Bouhiiill (1913), 
T. 1’. D. G7. -S. AF. 


g. A(/ent of puhlie company.] — 
’Fhe bo(jkH (fi the agent or «*lerk of a 
public CO. during lits lifetime aiTj not 
good evideiico against bis Hnr<?ty, 
vvbeji Hill'd Oil for a delieJeney in tbo 
agent’s a<;countH. - V'l'HUiiE v. Jones 
(1850), 8 U. U.. K. 192.- CAN. 

h. Merchant's hooks.] — In an 

action against exors, to ace.oimt, ; ~ 
Held : entries in meiehants’ books 
regularly kept & uiiobanged during a 
term of years, v\’lt;b an annual render- 
ing of a(iC(jiint.H eonforiuing t>o sueb 
entries to ere(iitc)rK, make ju'oof against 
such meiebants, particularly afWr the 
death rfi the, creditors. — D akuno v. 
Brown (1 877), 21 Jj. C. J. 1G9 ; 2 

S. U. 11. 2G.— CAN. 


k. Hooks of loan society.] — A loan 
6c savings society appoint<jd G. their 
treasurer, 6c pltfs. 6c deft, by tvvo 
separate bonds became sureties for the 
due disebarge of the duties of such 
officer Held : in snob case the entries 
of G. in the books of the society were 
not evidence against the sureties 
during the lifetime of G. — MURRAY v. 
Girson (1880), 28 Or. 12.— CAN. 

l. Hooks of railway company.] — 
(Jortaiii books of the eo. coutainlug 
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Evidence, 


Sect, 13. — l*rivafe documenla ; Su h-aeci, 2^ A. JB?.] 

3688. Books kept by agent — No proof that books 
kept in course of employment.] — A book in the 
handwriting of an agent of the co., but not siiown 
to have been kept by liim in the course of his 
emjjloyment as agent, or to have come to the liands 
or knowledge of tlie directors until after he had 
ceased to be their agent, after tlie alleged cause 
of action had arisen, was offered in evidence for the 
pui’pose of fixing them with a knowledge that 
the state of the concern, a mine, was other than 
as publhdy repres(;nt(^d by them : — Held : not 
admissible. -Sure wsBUUY v. Blount (1841), 2 
Man. (}. 475 ; Drinkwater, 70 ; 2 Scott, N. R. 
588; KhUC. K. 830. 

See, also. Part II., Sect. 5, sub-sect. 3, I), {h) ii., 
ante* 

Corporation book.]— *SYt, also. No. 3715. post 

3689. Where account directed to be taken.] — 

The meaning of 15 A: 16 Viet. c. 80, s. 54, is, that 
wliere voucJiers have been lost, or the accounts 
cannot be taken in the ordinary way, the ct. may 
give spcjcial directions. But such directions will 
not be given unless it appears that the ordinary 
evidence cannot be had or merely to save expense?. 

Se.mhle : by the ordinary rules of the ct. partner- 
ship books are admissible in evidence for & against 
all the liartners cV their estates.— B odge v. 
PniCiiAUD (1853), 3 Be (B M. G. 900; 1 Sm. 
& G.^ App. Vlll.; 1 W. K. 211 ; 43 E, B. 351, 

Annotations ;• -Consd. Kwart v. WilliairiH, WilUaiiiK v. Kwart 
lOq. ]lep. 171 ; Cookes v. Cookes (1803), « T. 

3690. ,] ’-Wh(5i’e, under a decree directing 

accoiints to be taken, no order was obtain(?d under 
statute 15 A, 10 Viet. c. 80, s. 51, tliat the books 
of account should bo taken as primd facie evid<‘nc(‘, 
but the judge’s chief clerk so admitled them tV 
granted his certificate, the ct. of appeal, upon a 
motion to disc4uu*ge the certifi(?ate, refus(‘d the 
same, but without costs.— N ew ukury r. Benson 
( 1854), 23 B. .1. Gh. 1003 ; 2 W. B. 048, B. ,J.B 

3691. .]— 15 A 10 Viet. c. 80, s. 54, em- 

])owers tht; ct. to give 8X)ecial diiiK’tions as to 
th(.‘ mode of taking an account, including directions 
as to books of ac(?ount btdng taken as prhnd facie 
evidence, in a ease? in wliiedi the account, though 
not yet taken, had been directed by a decree pro- 
nouiiccai several years before the x)a.ssing of the 
Act. EwAKT V. WlLl.TAMS, WILLIAMS V. EWART 
(1855), 7 Be G. M. A G. 08 ; 3 Eq, Bep. 47() ; 24 
B. J. Gh. 414 ; 25 B. T. O. 8. I ; 1 .1 ur. N. 8. 409 ; 3 
W. B. 348; 44E. B.27,B. J.B 

3692. — .] — In taking acce amts under a decree, 
books of account cannot Ixi admitted as yrimd facie 
evidence, under 15 A 10 Viet. c. 80, s, 54, without 
the special direction of the judge in ev(?ry case. — 
Cookes v, Gookes (1803), 3 New Bep. 97. 


3693. .] — Oircumstanccs under which books 

of account were allowed to be taken as primd 
facie evidence under 15 A 10 Viet. c. 86, s. 54. — 
IlAUDWiCK V. Weight (1807), 15 W. R. 963. 

3694. Partnership books.] — Lodge v. Prichard, 
No. 3689, ante. 

See, generally, Partnership. 

3695. Books kept by purchaser of business — 
Right of repurchase by vendor — Vendor with access 
to books.] — O., a cotton spinner, being under 
advances from B., a cotton broker, for which B. 
held an equitable mtge. of the mills A premises, 
came to a general composition with his creditors 
in July, 1850, i)aying them the amount of their 
compositions by means of promissory notes, in 
which B. joined, A wliich B. had ultimately to pay. 
B. got no comi)osition, but the whole spinning 
mills A business, as a going concern, was sold to 
B. by O., with a proviso, that if within ten years 
O. should repay B. principal A interest, or if the 
profits of the business, after deductions for 
necessaries A repairs, should within ten years 
I’epay the princix)al A inUircst, then B. should 
reconvey to O . It was further agreed, that if at any 
period of the ten years the result of six months’ 
business, on an account thereof being Biken, should 
be that there was not enough net profit to pay 
interest on the whole i)rinicx)al moneys advanced 
by B., B. might give O. two months’ notice to bar 
the right of repurchase ; A if within that i)criod 
of two months O. should not pay ui) to B. all 
X)rincipal A interest th(*n due, all the right A equity 
of redemption should be barrc'd. B. further agreed 
to continue to employ G. as manager at £3 X)<-E’ 
week. In Nov. 1850, stock was taken, A showed 
sufficient profit. In 8cx)t. 1851, an account was 
taken, whicli showed, as B. alleged, a loss of 
£3,000. Thereu})on B. sent a notice dismissing O. 
from his situation as manager, on th(i groiimi of 
disobedience, A calling on him to pay ux) in two 
months the amount of i)rin(;ipal A interest, or to 
stand barred. 

The books being kept by B. while C). was 
manager : — Held : not binding on O. ; but O. 
liaving free access to the books, they were to bo 
taken as privul facie t'videiKx*, with liberty to O. to 
surcharge A falsify.- Ogden v, Bai'TAMS (1855), 
1 Jur. N. S. 791. 

li. For u'hat Purposes Admitted. 

369 6. Against declarant.] — CJiioucii v. Brukv 
( 1001). 1 Keb. 27 ; 83 E. B. 790. 

3697. ^”.1 — 8mart?\ Williams (1094), Comb. 

247 ; 3 Bev. 387 ; Bull. N. P. 283, n. ; 90 E. R. 457 ; 
sah 71001. Smartle d. Newport r. Williams, 1 Salk. 
280; sub novi. Anon., 1 Bd. Baym. 745 
Annotati<ms : — Mentd. Stunj^uoujfhb v. Cosins (1740), llamoH, 

450 ; Hlrch v. Wright (1780), 1 Term Hep. 378 ; Tinkler 

V. WalpoJ(^ (1811), 14 East, 226 ; Hall v. Doe d. Surtees 

(1822). 5 B. & Aid. 0S7. 


statements of repairs ro(iuired on 
ougiues wert! properly admitted in 
ovidcnco without calling the porsons 
by whom the enti’les were madi'.— 
(^VNADA Ati.antjc By. t'o. r. Moxley 
(1888). 15 S. 0. R. 145.— CAN. 

m. Private hank account,] — R. v. 
MiNtniiN (1013), 20 W. L. R. 033. — 
CAN. 

n. Books of rate -collector,] — A 
rate -collector’s bond oxtMniU>d by him 
A:, siuvties, was npon the eondltionH 
that the eoUeetor stmuhl collect the 
raUvs, & pay the amount so eoUected 
to the treasurer, that the collt'ci.tn* 
should deliver true 6c iironcr acoounts, 
&: Hhould, wlien roquirccl, deliver up 
his books & pay to the treasamn* 
such money as upon the balance of any 
accounts should appear to be lu his 
bands. The rate -collector abseouUod, 


& an action was commenced against 
the sureties. The only evidence of 
the receipt by the collector of this sum, 
was the entries made by lilm in his 
accounts; — Held: these entries were 
admissiblo in ovidcnco against the 
sureties. — Abbeyxkix Guardians v. 
Sutcliffe (1891), 25 L. R. Ir. 332. — 
IR. 

o. Entry in hank jxiss-hook.] — 

An entry in u pass-book, duly initiulhul 
by the oillcerH of a bunk, to the ci-edit 
of a depositor who had an a(xu)unt- 
eurrent with it, is merely primd facie 
evidence against the bank, & may be? 
rebutt^?d ope exceplion-is by evidence 
vrout de jure . — Commercial Bank v. 
llllIND (1800), 22 Duiil. (Ct. of JScss.) 
2 ; 3 Macq. 043 ; 32 8c. Jur. 283, 

H. L.— SCOT. 

p. Books of assignee.] — Tu a claim 


against an assigned estate it was 
pleaded that the transaction relied on 
bad been ent(;retl into frandem 
crediUirum. At the hearing of the 
action the books of the assigntw were 
tendered in ovidcnco without production 
of, or information as to, the person who 
had kept them. The evidence having 
been objected to : — Held : since the 
books were relevant to show the state 
of mind of the assignor, as against third 
parties, they were admissihlc.— Wiener 
r. McKENZiE’ri Estate, 11023] C. 1\ D. 
502.— S. AF. 

PART IV. SECT. 13, SUB-SECT. 2.— B. 

Q. Ayainst dcclaranVs surety.] — 
In a joint action against a principal 
& surety on a bond conditioned for the 
fidelity of the pi-inclpol as a clerk, 
entries of the receipt of sums of money 
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3698. .] — liEEVia V. WiiiTMoiui:, No. 279, 

ante, 

3699. .]— H., who employed Messrs. P. as 

his solrs., was in the habit of leaving moneys of 
liis in their hands for investment for his benefit. 
In 1878, Messrs. P., who had lent money of their 
own to V. ^ P., an engineering firm, on a mtge. of 
them works at 0., repaid themselves £11,000, part 
of the debt, out of moneys of H. in their hands & 
in their books entered the transaction as a “ loan ” 
by H. to V. &; E., of £11,000 at 5 per cent., the 
interest being paid to him during his life by 
Messrs. P. In 1879 H. died intestate, & Messrs. P. 
then continued to act as solrs. to his adminis- 
tratrix. In 1881, V. & E. bought additional 
X)roperty at C. for their works, & executed a mtge. 
of that property in foe for £750, which mtge. 
subsequently became vested in the W. Bank. 
In 1882, D. became a partner in the firm of V. & 
E., D. purchasing & taking a conveyance of all 
the i)artnei‘ship property, & undertaking to pay 
the partnership debts. I), thcreuj^on granted a 
lease of tlie property to the firm. Shortly after- 
wards D. mtged. the proj^erty to Messrs. P. for 
£50,000 & interest, reserving x^ower to create a 
charge in priority to that mtge. Under that 
power I), charged the property with £8,000 in 
favour of the W. Bank, who thus became entitled 
to a prior charge for £8,750 on the whole x^rox)erty, 
B. then retired from his partnership with V. & E., 
& in Feb. 1883, convoyed the equity of redemption 
in the prox>erty to Messrs, l^ In July, 1888, the 
firm of V. E, was, through Messrs. l\’s instru- 
mentality, converted into a limited co., in l)ec. 

1883, the film joined with Mes.srs. P. in convciying 
the property & goodwill of the firm to the co., 
subject to the mtge. to the W. Bank, in considera- 
tion of i>aid-up shares allotted to Messrs. P., & 
to V. & E., who thus became substantially the only 
shareholders in the co. The legal estate was then 
outstanding in the bank as to that i)art of the 
X)roi)erty which was comi)rised in their mtge. for 
£750. Early in 1884 Messrs. P. absconded, in 
Mar. 1881, they were adjudicated bkpts. Neither 
H. nor his administratrix had any knowledge of the 
transactions entered into by Messrs. P. In June, 

1884, the co. was ordered to be wound up. A 

summons was then taken out by H.’s adminis- 
tratrix, in the winding-up, claiming (a) that 
subject to the bank’s mtge., she became, under 
“ declarations of trust ” by Messrs. 1^., sub-rntgee, 
for £11,000 & interest, or x^a^it owner to that 
extent, of the £50,000 mtge. to Messrs. P. ; 
{b) xiriority over the co. ; (c) that subject to 

the bank’s mtge., the securities might be mar- 
shalled. Messi-s. P. were not represented on the 
summons, but an order had been made by Cave, J., 
in their bkpey., on the ax)plication of H.’s ad- 
ministratrix, the co. not being a party, declaring 
that, as against the trustees in the bkpey., 
£11,000, part of the £50,000 mtge., formed part 
of H.’s estate, & that ai^xict. was entitled to stand 


as first mtgee. of the mtged. i)remisc8 for the 
£11,000. As evidence in sui)port of the summons 
the claimant relied on the above-mentioned entry 
in Messrs. P.’s books ; on entries in a cash account 
furnished to her by them of half-yearly payments 
of interest on the £11,000 ; on a tabular state- 
ment of “ mtges.” in the residuary account of 
H.’s estate prex>ared by them in 1880 on her behalf 
for the J^egacy Duty Ollicc, one of the items being 
exx^ressed to be a mtge. on “ V. & E.’s i^rox^erty at 
C. for £11,000 at 5 x^u* cent.” ; & on n letter 
written in 1883 by Messrs. P, to her, containing 
a similar tabulated statement of ” mtges.” 
forming part of H.’s estate : — Held : although 
the entries, etc., so relied on were not evidence as 
against third x^arties such as tiu*. co., yet as against 
Messrs. P., they established a declaration of trust 
of a mtge. for £11,000 & interest extending to all 
the x)roperty at C. belonging to V. & E. at the date 
of the letter of 1 883, not meredy to their property 
as existing in 1878.— /v’e Vernon, Ewens Oo. 
(1880), 32 Oil. D. 105 ; 51 L. T. 305 ; 31 W. ll. 000 ; 
affd. 33 Ch. 1). 402, 0. A. 

An.Ti.it aUoriH : — Meiltd. Harlopp u. lluHkiMSoii tin 

Ij. T. 773 ; (nirrittu. llnal & EersDiial Advanco Co. (IH8U), 

,'>8 I,. J. Ch. (>88; Taylor r. tl8hl] 1 (3i. 8 ; 

Taylor v. Loiidoii & County fiaukhif; Co., Lojulori A: 

County ICiukluK Co, v. Nixon, (lUOlJ ‘2 (>h. ‘231 ; Walker 

u. liluonj, [15)07 J 2 Ch. 101 ; Hill v. PetorH, 11018] 2 tJh. 

‘273. 

Not in favour of declarant.] Nos. 279, 3081, 
3000, ,3007, ante. 

3700. Except In special circumstances.]— 

Under special cireuinstancujs, aceounl/S between 
master A. servant, tradesmcui A shopmen, hankiM* 
6c customers, are, from tlio ne(M.*ssity of the (vise 
and the convenience of mankind, {uhuitt(3d as 
evidtduje in favour of the i)arty writing them ; but 
tlie master ought not to receive sueli (wide nee 
witliout stating the special cireumstances under 
which he conceives them r(^c(dvablc in evi(J(‘n(‘o. — 
Hymunds V. Gas JjIuht 6c Coke Uo. (1818), II 
Beav. 283 ; 50 E. K. 825 ; .sid) nom. Gas Jaoirr 6c 
Coke Uo. v. Symonds, 12 U. T. O. S. 238. 

3701. To prove disposal of stock by client — 
Books of deceased stockbroker,] — Stockdale r. 
South Ska Uo. (1740), Barn. Uh. 303 ; 27 E. It. 
080, L. U. 

3702. As evidence of claim made in declarant’s 
lifetime.] — A man’s own entry in book of accounts 
allowed as cvid(‘nc(v on iruiuiry before the masted*, 
where all papc'rs, etc., to be produced, not as 
original evidence of the deiriand, but as a claim in 
his life.-— liEFEiUTRE V. Worden (1750), 2 Ves. Sen. 
54 ; 28 E. K. 30, U. U. 

Statements of dec(‘ased ixa-sons genc^rally, sec 
Paid- II., Sect. 5, a?iic, 

3703. To prove no allowance made in rent — 
Action for money lent.] — In an action for money 
lent, evidence was given of an admission by d(.*ft. 
that lie had had the mom^y, mxompanuni with a 
statement that it iiad bc(in ‘‘ allowed in the rent.” 
The rent was due from jiltf.’s brotlier to delt-. s 


made by tlic clerk in books kept by 
him in the coui-so of his duty, are 
evidencjo og-aiust the surety of the 
receipt of the money. — MK(niANics' 
WiiALK Fishing Co. v. Kiiiay (1848), 
1 AU. 223. —CAN. 

r. .] — Entries made by 

treasurer of a Hchool district in accounts 
kept by him as such treasurer arc 
admissihlc as evidence against his 
sureties, the principle apparently being 
that it is part of the contract of a surety 
in such a case that the accounts kept in 
public books by the officer guaranteed 
will be correct. — J ordan Hili. Schood 
DISTRIOT V. ClAETZ (1915), 8 W. W. It. 


658 ; 32 W. L. R. 2(52 ; 23 D. L. R. 
739 ; 8 Alta. L. R. 433. - CAN. 

1 . Attorney's fees.] — In an action 
by an attorney for his f(.‘cs, proof by a 
copy made up from his books afD3r 
delivery to deft., is sufficient. — Hall 
V. Sha.nnon (1829), 3 Out. Dig. 0540.— 
CAN. 

t. To prove balance of Inwhcr dne.] 

J’. eiiRsrcd into an agreiunent svidi 
A. to get out lumber for him, &. also 
to take charge of supplies furnished 
by A., & other operators under con- 
tracts with A. All sunplios were t f> be 
chaigod against R., k. he was to be 
01*0(11 ted with what ho delivered to A.’s 


rdher operators. A hook was by 

P. in which he entered all suppMi's 
delivered by him t-o the otlu;r operatoi's, 
& A. sett led with t,hcm according to tho 
entries in his book. In an action by 
P. for a luilanfse due to liim on accomit 
of the liimher //f/d ; the hook was 
evidence of the Hiipplies (leliv(3r(;d hy 
him t(» dtdt.’s oi>eratorH, tlie, settlement 
hy deft., with tlumi aec.ording to the 
t)ntri(iH in the hook being an admission 
hy him of th(dr eonmetness. Phkkny 
r. AiKLN (1883), 22 N. li. R. G35.-CAN. 

a. 7*0 prove snlisf action of leoacy. 
— A memorandum e^ertaln balance 
sheets of a testator were admitted in 
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Seel, 13. — Private documents: Sub-sect. 2, B.; suh- 
sects, 3, 4 cfc 5.1 

mother-in-law. Pltf. then tendered the mother- 
in-law’s rent-book, produced by deft, in obedience 
to a notice, in order to show that no allowance 
had been made in the Yonb: Held: admissible 
evidence for that piupose. — Hill v. Haywood 
(1846), 7 L. T. O. 8. 82. 

3704. To prove amount of profits — Dispute 
between employer Sc employee — As to share of 
profits to which employee entitled.] — Idtf. entered 
into the service of deft, at a weekly salary, & it 
was verbally agreed that he should also have a 
share of the jjrolits ; but he was to take deft.’s 
word as to the amount of profits made, was, in 
no case, to (‘xarninc or investigate the books of the 
business. In a suit to recover pltf.’s sliare of the 
profits, the ])arties contradicted each other as to 
the proportion to which pltf. was entitled : — 
Held: deft, must produce the books in order to 
deteiinino the point in dispute. — Turner v. 
Hayley (18()1), 34 Heav. 105 ; 55 E. li. 573. 


Sun-SECT. 3. — Hankers’ Books. 

Bank books generally.] Bankers, Vol. 

III., pp. 305-300. 

Books of Bank of England. ]—>S’ec' Bankers, Vol. 
III., p. 133, Nos. 81 88. 


8iTJi-sECT. 4 . — Books of Companies and 
Corporations. 

3706. Books of companies -For what purposes 
admitted —Against company — Erroneous entries.] 

— Althougli entries in the books of the co. are 
yrimd facie (widetice against the co., still, if they 
can be shown to have been made erroneously or 
improperly, then the evidence which they would 
otherwise sujiply wdll be rejected. 

Entries in books of the co. are evidence against 
tlu; CO. in respect of the matters U) which those 
entries relate, in the same way as the books kept 
by a tradesman ai’e. Although they are not 
admissible in evidence in his favour they are 
clearly admissible as evidence against him (Lopes, 
L..r.). — Be Branksea Isi.and Co., Kx n. Bentinck 
(No. 1) (1888), 1 Meg. 12, C. A. 

Generally.] — See Companies, Vol. IX., 

pp. 192, 193, No.s. 1207 1213; Vol. X., pp. 891, 
898, 899, 983, 981, 1155, 11,50, 1192, Nos. 0001 - 
0003, 0132-0138, 0790, 0808, 8182-8185, 8159- 
8102. 

— — Register of members.] — See (kiMPANiES, 
Vol. IX., PI). 207-209; Vol. X., pp. 1120-1128. 

Transfer hook,]~~Sec Comiwnies, Vol. X., 

p. 1142, Nos. 8075, 8070. 

Minutes.] — See Companies, Vol. IX., pp. 

325, 581, 582, Nos. 2050, 3880, 3890. 

3706. Insiurance company — For what pur- 

poses admitted— Evidence of occupation of Insured.] 

—Doe d. Smith t?. Caiitwrruit, No. 3274, ante. 

3707. Books of corporations — Admissibility.] — 

AVliat copies of corporate acts may be given in 


evidence. — li. v. Hwyn (Mayor of Christ Church) 
(1720), 1 Stra. 401 ; 93 E. R. 593. 

3708. .]— R. V. Head (1762), Peake’s 

Law of Evidence, 5th ed., p. 84, n. 

3709. .] — Brett p. Beales, No. 3531, 

ante. 

3710. .] — In an action of debt by the 

lessee of the corpn. of N. for toll traverse for a 
waggon, & a market toll for cattle : — Held : ( 1 ) an 
information Qiio warranto by the A.-G. of Queen 
Elizabeth against the corpn., in respect of the 
customs they claimed & used, was not receivable 
in evidence, as it did not appear that it was 
prosecuted, such an infonnation, like an indict- 
ment, not being evidence, unless there be the 
finding of a jury upon it ; (2 ) an exemplification 
of a judgment in an ac^tion of trespass by the corpn., 
for setting up a stall in a market, with a justifica- 
tion pleaded of such right without paying toll, 
was not inadmissible, as it might connect itself 
with the issue in the progress of the same ; (3) a 
counterpart of a feoffment by th(i corpn. to an 
individual of land, etc., in the town of N., produced 
from among the corpn. muniments, was inad- 
missible, it appearing that no rent was received in 
resi>ect of the property. 

It was i)roved that it had been tlie i)ractice, 
as long as the witness who w^as conversant with tlu) 
subje(^t could remember, for the town treasurer 
to furnish the town clerk with information, from 
which he made out his, the treasurer’s, accounts, 
& also fur the ti’easurer to atbmd before the 
auditors, unless preventtMl by illness or accident, 
Sc produce vouchers verifying the town clerk’s 
statement. Entries in books of that description, 
commencing with the year 1700, wcjre tendered 
in evidence. Some of them were signed by the 
auditors as allowed, & to some of them appcjared 
only an uiLsigned entry of th(‘ir having been 
examined : — Held : (4 ) those whicdi wt're signed by 
the auditors were admissible without proof of 
any attendance by the particular tr(‘.asurer befc^re 
the auditors, or of any entry in his writing, charging 
himself ; partly on tlie ground that th(U*e was 
reasonable evidence of his having made the town 
clerk his agent for the making out of the accounts. 

Deft, in evidence read a part of a record roll 
of presentments before justices in eyre, & it 
appearing that there was one for each hundred, 

Sc that reference was made in one part to another 
part of the same roll: — Held: (5) pltf. was en- 
titled to have read sueli parts as he thought 
proper. — Lancum v. Lovei.l (1832), 0 0. Sc 
437 ; subsequent 'proceedings (1833), 9 Bing. 405. 

3711. How proved.] — Lollinw v. (’ar- 

NE(UE, No. 3147, ante. 

3712. For what purposes admitted — To 

prove admission of freeman.] — In a ciisc of pedi- 
gree an entry in the books of the Merchant Tailor’s 
Co. that T. 0. was admitted a freeman of that co. 
by the description of “ T. of S. street, son of 
J. G., deceased,” is receivable hi evidence not only 
to prove the fact that T. V. was admitted a free- 
man, but that the co. received him by that 
description ; Sc entries of admission to the freedom 
of the city of London are also evidence in like 
manner. 

Semble : an examined (xipy of an entry in the 


ovldeucc to prove his InttMition that 
H lejraey luuiaeathod by his will should 
be htdo to be satistle I by pay meat h 
made by him durins: his lifetime to 
his legatee. —.JoHxsTt)Ne r. Haviland 
(189(1), 2'A K. (Ct. of 8ess.) 6 ; 33 8c. 
L. H, 511 ; 3 S. L. T. 279. H. L,— 
SCOT. 


PART IV. SECT. 13, SUB-SECT. 4. 

3707 i. Books of corporations — AdmiS' 
sihilUfj.) — The corpn. of W. had 
immomoriably appointed a school- 
master. & supplied him with the means 
of discharglrig the trust imposed upon 
him. Deft, having been appointed 


to the office, & having been put in 
possession of a house, the taxes & 
repairs of which it was the duty of the 
corj>ri. to liquidate '.—field : entries 
in the corpn. books were not admissible 
in evidence by the corpn. to prove their 
own rights. — Waterford Corpn. v . 
PIUCK (1846), 9 I. L. R. 310.— IR. 
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Middlesex registry of deeds is secondary evidence 
of the deed of which it purports to be the registry. 
— COLUNS V. Maudp: (1838), 8 0. & P. 502, N. P. 

3713. To prove bye-law.] — IIolds- 

woHTH V. Dartmouth Ooupn. (1838), 1 Roscoe’s 
Evidence in Civil Actions, 19th ed., p. 193. 

3714. Against corporation.] —Entries 

in the books of a coprn., made whilst d(‘ft. was a 
member, but not signed by him, or shown to have 
been made when he was present, are not admissible 
in evidence against him. — Doic d. Maior v. 
CUNDETJ. (1843), 2 T. O. S. 97. 

3715. Against new trustees.] — An 

account-book was produced from the custody of 
the eorpn*, & was proved to contain an ac'.count 
of the charitable estates of the corpn. ; ^ from the 
entries in it, it nj)pearefi to relate to estates of the 
same name as the estates in question Held : it 
could be received as evidemce against the n(‘W 
trustees of the management of the estates in 
question.—' Christ’s Hospitals. Grainger (ISIS), 
as repoi'ted in 12 .lur. 279 ; oti appeal (1819), 1 
Mac. k G. U)0, ].. C. 

J nrudaiinns : — Mentd. ll. v. East Mark TitlRiig (184 8), 12 

Jur. 382 ; A.-U, v. Grainger (1858), 7 W. II. 084 ; Hrauud 

V. Devon (1808), 16 \V. H. 1180; Ghaniberlayno u. 

Rrockott (1872), 8 Gh. App. 200; He Tyler. Tyler v. 

Tyler, fl801] 3 Cli. 252 ; He Howcn, Lloyd Phillips v. 

Davis, [1803] 2 (-h. 401 ; Worthing Corpn. r. Heather, 

[1000] 2 Ch. 532 ; He Da (<osta, Clarke v. Clmreh of 

England Collegiate School of St. Peter, [1912j 1 Ch. 337. 

.] — See, f/cvc rally, {Corporations, Vol. XIIT., 

pp. 302-305, 348, 349. 422-425. 

3716. Books of charitable society — Admissi- 
biUty.J — Maitland v, Bramwell (1891), 2 P. k F. 
923, N. P. 

ytnnotati()?i : -Mentd. Cainphell v. Spottiswoodo (1863), 3 

IL S. 760. 


SuB-siccT. 5 . — Family Papers. 

3717. Admissibility— General rule.]— N eal d. 
Athol (Duke) v. Wilding (17-tl), 2 8tra. 1151 ; 
93 E. R. 1091. 

371 g, Almanac.] — II errert v. Titckal 

(1993), T. Kajmi. 84; 1 Keb. 589; 1 Sid. 192; 
83 E. R. 49. 

Annotations : — Refd. Hoc <1. Bruno v. Hawlings (1806), 7 

East, 270; Haines t*. Guthrie (1884), 13 Q. B. D. 818; 

He Shurey, Savory t\ Shurey, [1018] 1 (3i. 263. Mentd. 

Bockinghaiii r. Oxenden (1711), 2 Salk. 578 ; He Smith, 

BilUo V. Hoper (1800), 45 Ch. D. 632. 

Almanacs generally, see Part 111., Sect. 5, sub- 
se(;t. 4, ante. 

3719. — Deed — Recitals.] — N eal d. Athol 
(Duke) v. Wilding (1741 ), 2 Stra. 1151 ; 93 E. R. 
1094. 

3720. .] — Slaney V. Wade, No. 

3891, 

3721. Genealogical account— Erroneous in 

3714 i. For what purpose 8 ad- 

mitted — A(jain$t corporation.] — In an 
action against three incmbcrs of a 
municipal corpn., one being the reeve, 
for combining to delay & obstruct the 
jiroceedings of comrs. appointed to 
inquire into the affairs of the township : 

- — II eld : the jury were properly told 
that it was the duty of defts., & more 
especially of the reeve, to direct the 
clerk to produce before the comrs. his 
hooks, to facilitate the inquiry. — 

Eaht Ni8HO(;ki MrmiciPALfTV v. 

HorwKMAN (1858), 16 IJ. C. H. 556 ; 18 
U. C. 11. 31.— CAN. 

b. Hooks of companies — Hanking 
company. ]— W here In an action by the 
trustees of a bank, which is being 
wound up, pltfs. proposed to prove the 
entries in the books of the bank os 
evidence in proof of the claim against 
the customer of the bank : — Held : 


many particulars.] — The residuary estate of a 
testator, who died in 1785, was paid into the 
Exchequer in 1794, under a decree in an adminis- 
tration suit, establishing the right of the Crown 
thereto, for want of heirs or next of kin of Gistator. 
Parties claiming title to the fund in both characters 
in 1825, were pcmiitted to go before the master, 
for the purpose of making out their claim. In 
support of their title they produced a narrativx' 
in the handwriting of T., found in his repositories 
at his death in 1792, not made public in his lifetime, 
containing a genealogical account of liis family, 
of which it represented testator to have been a 
member ; it purported to be founded chiefly on 
hearsay, k not to be perftxt, k it was erroneous 
in many j)articulars. Ti'stator, in his will, de- 
clared that he had no living relation, k that T., 
to whom he left a legacy, was not a ri'lation. Tlie 
narrative was admitt(*d in evidence upon tJie trial 
of an issue, directed by the Ct. of (4i., to ascertain 
whetlu^r the claimants were next of kin of test ator. 

Qu. : wliether the narrative was legally ad- 
missible in evidence, in cts. of equity.— Robson 
p. A.-G. (1813), 10 VA. k Fin. 471 ; 1 L. T. O. S. 
529; 8 1^. R. 820, H. G. ; affq. S. C. .suh aom. 
Monkton p. A.-G. (1831), 2 Russ, k M. 117. 
Annotations "Reid. Slaney v. Wadi* (1836), 7 Sim. 505: 

Davioa r. Lownden (1843), 6 Man. k G. 471 ; Hisbton i\ 

Nesbitt (1 8 11), 2 Mood. & U. 554. Mentd. Nye r. Manic 

(1830), 3 Jur. 660 ; JautI Advocate v. Dmiglas (1842), !> 

Cl. & Fill. 173 ; A.-G. v. Hobson (1848), 11 L. T. (). S. 

217 ; ISluHhadee M. C. Sherazee v. IMe<‘rza A. M. Shoos! ry 

(1851), 7 Moo. V. C. C. 3S2. 

3722. Letters.1 — Shrew.sbuby Pj 

No. 2909. ante. 

3723. — - .] — Hubbard p. Gees k 

*:n. No. 3731, post. 

3724. . 1 — Waite, Wharton v. 

Goodwill (1907). 123 G. T. Jo. 298. 

3725. Religious books— Family Bible.] — 

WiiiTELocdCE p. Baker, No. 3889, post. 

3726. .] (1) Upon tin* trial of 

an ejectment r(‘si)ec(ing Gong Acn*, b(‘tween Fj. k 
F.,in whi(‘4i it w^as necessary for tk to prove that 
li<‘ was the legitimate* son of W. W. b(‘ing at that 
time di*ad, E., afU;r ])rovirig by other evidence 
that W. was his reputed father, olTeoMl to give in 
evid(‘nco, an entry in a Hible, in which Bible W. 
had made such entry in his own luindwriting that 
E., his eld(^st son, burn in lawful wiallock from G., 
the wife of W., on May 1, 1778, k sign(*d by W. 
himself : — Held : such entry in sindi Bible, or in 
any oth(*r book, or on any otlier piece of paper, 
could be received to prove that 10. was the legiti- 
mate son of W. as evidence of the declaration of 
W. in matt(*r of pedigree*. 

(2) Upon thfi trial of an ejeedment r(^S))(M*Hng 
Gittle Acre between N. k P., in which it was 
necessary for N. to prove that lui was the legitimate 

which he aH9ert(Hl had been kept by 
hliiiHclf, UiH fatlier 6c grandfather 
reconling tlio eventH of various Hajupt 
familicH of which t he family in the suit 
was one. It 5vas contmuled that the 
entries in this iiook wau'o inadmlssihle 
in evidence .•" //r/d -• if the ct. was 
satished tliat the members of Hie family 
in (luestlon depended upon the witness 
to keei> a record of the family events 
in the hook, the entries tJiereiii voiiild 
ho admissible In evidence e ider 
Evidence Act, s. 32 (6). ~Mo/rAUHiiuo 
• Dalpatsail (1921), 1. L. H. 46 Bum. 
753,— IND. 

3725 i. He liyious books — Family 

hible .] — Entries in a bihle, or other 
fainilv record, by docoosod members 
of a family, arc not evidence to prove 
where a member of a family was born. 
— (JUHKIE r. .Stahih (1885), 25 N B. K. 
4.— CAN. 


such eA'ldence was admissible. — M ahio 
V. Winter (1000), 8 Ntld. L. H. 388.— 

NFLD. 

PART IV. SECT. 13, SUB-SECT. 6. 

0. Admissibility — Genealogical ac- 
count .] — A statement relating to the 
existence of any relationship contained 
in a document signed by several 
persons, some only of whom are dead, 
18 admissible in evidence under Evi- 
dence Act, s. 32. — Chandra Nath Hoy 
u. Nilmadhab Bhuttachaiuek (1808), 
I. L. II. 26 Calc. 236 ; 3 O. W. N. 88.— 
IND. 

— .] — • Pltf. claimed to 
recover the plaint property as the 
reversionary heir of one D. For the 
purpose of showing bis relationship to 
D. pltf. relied upon a pedigree deduced 
from the evidence of a witness who was 
a chronicler & who produced a book 
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Evidence. 


Sect, 13. — Private documents: Suh-sects, 5 6, 

son ol T. T. beinf? at that time dead, N., after 
proving by other evidence that T. was his reputed 
father, oflered to give in evidence an entry in a 
Bible, in which Bible T. has made such entry in 
his own handwriting, that N. was his (ddest son, 
born inlawful wedlock from ,1., the wife of T., on 
May 1, 1778, <fe signed by T. himself. It was 
I)roved in evidc^nce on the trial that T. had de- 
clared tliat he, T., had made such entry for the 
express j)urpose of (establishing the higitimacy, & 
the time of the birth of his eklest son N., in case 
the same should b(i called in question, in any case 
or in any cansf'. whatsoever, by any person, afto*r 
the death of liirn, T. : — Held : such entry in such 
Bible, or any other book, or on any other piece of 
paper, could be received to prove that N. was the 
I(‘gitirnate son of ''J\, as evidence of the declaration 
of T. in matter of pedigree, but with strong cir- 
(jumstancfis of suspicion on account of its par- 
ticularity. BEItKKl.EY Peeiiage Case (1811), 4 
(lamp. 401 , ri. Ij. 

Jutiolations : — As to (2) Refd. Monkton v. A.-O. (1831), 2 
J{U8S. & M. 147. Generally, Mentd. Allan v. Allan (1808), 
ir» VcH. 1 30 ; Jlolfast v. Chlohestcr (1 821 ), 2 Jac. & W. 430 ; 
Gordon v. Gordon (1821), 3 Swan. 400 ; Mo8td(3y v. Davies 
(1822), 11 Price, 1(52 ; llosoornnion*H Claim (1828), (5 
(M. & Fin. 97 ; Davies r. Morgan (1831), 1 (-r. & J. 587 ; 
Walk(;r v. Deancliamp (1834), (5 C. & 1\ 552 ; Meath v. 
WlncheHter (183(1), 10 Dll. 330 ; Davies v. Lowndes (1843), 
(5 Man. & O. 471 ; Siihhcx Peerage (1844), 11 Cl. & Fin. 
85 ; V'ander Donokt v. Thollusson (1849), 8 C. D. 812 ; 
Gt^o r. Ward (1857). 7 E. D. 509 ; Shedden v. I’ataiek 
(1800), 2 Sw. & Tr. 170. 

3727. .] — A Bible, produced by 

a W(nnan aged sixty-sev(;n, who said that it was 
giviui to her wlum sovem yc^ars old by lu^r father, 
wh(j told lier that it belonged to lu'r grandfather, 
is evidence' of itself to be h'ft to the jury to say, 
wh(3th(*r an entry in it, l)y which it appears that 
lun* grandfather was the son of a certain person, 
is true. — Doe d. ()h.A(DvNEL v. Head (1823), 1 
L. ,1. O S. K. B. 79. 

3728. - .] “Tka(;y Peeiiage 

(1813), 10 C\. A Pin. 151 ; 1 L. T. O, 8. 310 ; 8 

K. P. 700, 11. L. 

3729. — .] — The (‘nity in a family 

Bible of the births of children, mad<; by theii* 
mother shortly aflt'r such hiiths, lu'ld t(^ be good 
(‘vid(‘nc(% in tln^ abs(Uie(? of otlnjr A better D'sti- 
mony, such cliildren having Ix'en neither baptised 
nor r(*gist(;red. — AsiKdioKr v. Powell (1801), 9 

L. T. 038 ; 12\V. Jl. 301. 

3730. the absence of a 

higher class of testimony, the records in a family 
Bible will lx* r(*c(‘iv(*d in evidernu* of date A pUux^ 
of birth. Banmuky Boroimjh Oase (I8(>0), 11 
L. T. 308. 

3731. - - - .] — (1) Pntri<3s of pcnli- 

gr(?e in a family Bibb? or Testament, which is 
produced from t he proper ( usiody, are admissible 
as evidt*nc(‘, without proof of their handwriting 
or authorship. 

IMie book was produced by a witness who was 
niece of F. W. . . . F. W. was a granddaughter of 
the common ancestor. ... It was therefore a 
family Bible & th(3 witne^ss was its i)roi>er cus- 
todian (Martin, B.). 

(2) Oertain letters were put in relating to 
family matters forming part of a coiTespondcmce 
between A. L. & F. W. in which they addix^ssed 
oru^ another as aunt iSu niece. The handwriting 


of A. L.’s letters was not proved, but they liad 
been preserved by F. W. & been handed by her 
to witness, who had produced them : — Held : the 
letters had been rightly received in evidence. 

Semblc : even if there had been no evidence 
aliunde of the relationship between A. L. & F. W., 
thci letters would liave been admissible as the 
dealing of F. W. with them afforded primd facie 
evidence of the existence of relationship of niece 
aunt between herself & A. L. — Hubbard v, 
Lees & Purden (1800), L. ll. 1 Exch. 255 ; 4 
H. & O. 418 ; 35 L. .1. Ex. 109 ; 14 L. T. 442 ; 30 
,i. P. 003 ; 14 W. R. 091. 

3732. Prayer-book.] — The case of a 

claimant to a peerage depending on the genuine- 
ness of entries written in an old prayer-book, 
dated 1728 1729, several witnesses, whose 

occupations for a long time made them so con- 
versant with manuscripts of different ages, that 
they could take on themselves to name the period 
in wliich any manuscript i^revious to the year 
1700 was written, wtjre all of opinion that the 
entries were written in the early part & before the 
middle of the last century, at or about the period 
of their dates : — Held : such evidence was but 
small testimony, hardly entitled to any weight, 
especially as the book containing the entries was 
not satisfactorily identified. “—Tracy Peeracje 
(1813), 10 01. A Fin. 15 4 ; 1 L. T. O. 8. 310 ; 8 
E. R. 700, II. L. 

3733. Missal.] — (1) A retuim to a 

Royal commission not signed nor sealed by ih(i 

I comrs. is not admissible to prove any matt('r 
statod therein. 

(2) iOntries in a family missal are admitted as 
evidence of l>irths, d(‘aths, A marriages of members 
of the family just like similar entries in a family 
Bible. — 8lane Peerage (1835), 5 01. A Fin. 23 ; 
B) Bli. N. 8. 1 ; 7 E. R. 311. 


Annotation : — Generally, Mentd. DarnardiBton v. Soamo 
(1670, 0 State Tr. 1063. 

3734. .] — Pltfs., hi order to prove 

that the pc'rson under whom they claimed was 


des(it‘n(ied from 11. J., produced an old redigious 
book containing the following entry: “ E. J., 
Ih'I* book, June 15, 1080, the gift of H. J. her 
father.” Jt did not a})p(mr by whom the entry 
was made ; but the book contained, in other 
parts of it, entries of the births of other members 
of the family which were proved to be in their 
fathei*’s handwriting ; A moreover the book had 
be('n prc'served by the family : -//r/d ; the first- 
mentioned entry was admissible in (^vid(‘nce.- - 
Hood v. Beauchamf (1830), 8 Sim. 20 ; 59 E. R. 
11 . 

Annotatwn : — Refd. Shields v. Boucher (1816), 1 Do G. & 

Sm. 40. 

For what purposes admitted — Pedigree cases.] — 

Sec Nos. 3717, 3719-3734, ante. 

To prove age ot testator — At time of making 

will.] — See No. 3718, ante. 


Sub-sect. 0. — Leiters Generally. 

A. AdmissUrilUy. 

3735. General rule — In actions of contract.] — 

The action was foimdt'd on contract, A any letter 
from one of the parties to the other, whether 
answered or not answen^d, if proved to have been 


PART IV. SECT. 13, SUB-SECT, 6.— A. 

•. In actions of contract — Ijcttcrs 
hettceen aoUcitors of parties,] — A., whose 
wife owned a certain freehold property, 
wrote to B., the owner of a cortnin 


leasehold property, with reference to 
the properties, as follows : “If you 
will assume my mtge., A pay mo in 
cash, 13,700, I will assume your 
mtge. of $5,000 on the leasehold.” 
B. replied “ Your offer of this date, 


for the exchange of my property on 
K. Street for your property on St. G. 
Street, I will accept on yom terms ” : — 
Held : In an action by B., for specific 
performance of the contract, corre- 
spondence between the solrs. of the 
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Part IV.— Documentary Evidence. 


sent received is evidence (Martin, B.)* — 
Gore v. Hawsey (1862), 3 F. F. 509, N. P. 

3736. Letter written by wife to husband — 
Spouses living apart.] — In an action for adultery, 
letters written by the wife the husband, while 
living apart from each other, proved to have been 
written at the time they boro date, 4^ when there 
was no reason to susi)ect collusion, arti aAlmissible 
evidence, without showing distinctly the cause of 
tlieir living apart. — Tuelawney v. Goijeman 
(1817), 1 B. & Aid. 90 ; 2 Stark, 191 ; 106 E. R. 
33. 

Annotations: — ^Apld. Willis r. Bernard (18:i2), S lUntr- 376. 

Beld. Hcholey v. Goodman (lS2:i), 8 Moore, C. 1*. 3;‘)0. 

3737. .] — In an action for criminal con- 

versation, the letters of the wife to her husband 
«fe others are admissible in evidence to show the 
state of the wife’s feelings, although they may also 
state a fact which would not strictly be evidence. — i 
Willis v. Bernard (1832), 8 Bing. 376 ; 1 Moo. I 
8. 584 ; 1 L. J. 0. P. 118 ; 131 E. R. 139. 

3738. Necessity for proof of handwriting.] — 
Sheppard v. Radford, No. 2025, miir. 

3739. — :- .] — 8., the managing clerk of pltf.’s 

attorney, wrote a letter to deft., addressed to him 
at his residence, which letter was ])rov(‘d to have 
been put into the })o.st . 8. provial that he DMieived 

an answer to his letter : — Held : that the letter 
thus received in answer was admissible in evidence 
without proof of the defendant’s handwriting. 

It was proved by 8. that lie received a letter of 
earlier date, in the same handwriting as the 
letter last before mentioned : — Held : this hotter 
was also admissibh^ in evidence^ without proof of 
deft.’s handwriting ; A also a copy of a hdter 
vviittcm by 8. of still earlier date, to which tlu‘ 
last-mentioned lettiu- was an answer, might be 
given in evidence, tlie original not having been 
produced after a notice to produce, without any 
proof tliat the original had been put; into po.st 
or had reached dii't. — Ovknston r. Wilson 
( 1845), 2 Oar. Kir. J, N. P. 

3740. Letter in handwriting of sender’s 

son.] — Where deft, was in tlui habit of em- 
ploying bis son to write h'tters in his name, & a 
hitter without signature, but in the son’s hand- 
writing, A bearing a jio.stniark, was t(*ndertid in 
evidence : -/y c/d ; it was inadmissibhi. — Barton 
V. Hutoijin.son (1819), 2 Oar. A Kir. 712, N. P. 
Annotation : — Mentd. Ta5ior v. C’rowlaad (Jiih Co. (IH.'it), 

JO EacIi. 288, 11. 

3741. .]— R. V. Neill (1892), 110 G. O. 

C/t. Cas. 1417. 

3742. Letter In answer to previous letter.] — 

Deft, gave in evidence a letter of pltf. dated 
Jteb. 17, which inirpoited to b(i an answer to a 
letter wTitten to pltf. by W. IMtf.’s counsel 
}iroved AV.’s bandwriting to a letter addressed to 
pltf., A dated Feb. 16, but which had no post- 
mark, A wished to give this letter in evidence as 
being the letter to which that of Feb. 17 was an 
answer: — Held: tlie letter of Feb. 16 was not 
receivable in evidence, unless it were shown that 


it w'as the letter te which pltf.’s letter was an 
answer, or, at least, that it was in existence before 
the date of pltf.’s letter. — M‘N amara v, Gibbs 
(1842), Gar. A M. 412, N. i\ 

3743. Letters in possession of deceased person.] 
— Monypknny V . Mascall (1815), 5 1.. T. O. 8. 
388. 

3744. Letter written by deceased solicitor.] — 

A letter written by a deceased solr., pi'o])osing te 
act as the solr. of a particular individual \ -Held : 
not receivable in evidence, as having been written 
by the authority of that individual, on proof 
merely that there w'as such a solr. in practici^ at the 
time, that the letter was in Ids handwriting, A 
that it came from the custody of tlie person to 
wdiom it purpoited to be addressed. In order to 
render the letter rccidvable, it must b(‘ proved 
aliunde that the writer had been duly authorised 
by the individual for whom he professetl to act as 
solr. — IhuGiiTP. JiEOERTON (1861 ), 2 Dt‘ (i. F. A J. 
()06 ; 30 L. .1. Gh. 338 ; 3 L. T. 713 ; 7 .hir. N. 8. 
559 : 9 W. R. 239 ; 4.5 E. R. 755, L. G. 

Annotations : — Refd. SmiMi r. BlaUoy (18(57), L. K. 2 Q. B, 
,'12(5; Massey r. Allen (187iO. LS CMi. D. Mentd. 

(^arey r. Cuthbert (1871), 22 W. B. 2111 ; Jif> ('rose, 
lliirslon Teiiisoii (1882), 20 Cli. D. lOi) ; Bor’liefoiieaubl 
r. BouHtoa<l, [1807) 1 Cb. 100. 

8tat'<‘m(‘nts by dc'ceaseil po'rsons g(‘m*nilly, see 
Pait 11., 8ect. 5, auie. 

Letter unanswered.] -Ncc Sub-sect. 6, D., 


/>’. H(ue Proved. 

{(i) J*roof of 11 >//(/? I'/. 

3745. Whether letter written Conversations as 
to substance of letter.] -Seven Bishops’ Trial, 
No. 1649, a)ife. 

3746. Time of writing Whether date primd 
facie true.] — In ej(‘ctment, by a intgc'c. against t-he 
assigrm(‘, uiuh'r Deldors’ Imprisommuit Act, 
1759 (c. 28), of tlie mtgor. : field: a hdter from 
the mtgor. to the mtgc'e., dab'd ])i*eviouKly to the 
assignment, was (;vi(l(‘n('(‘ against (hdl., A w'^oiild 
b(3 presumed t;0 liave been wH'itten at the time of it s 
date, until the <;ontrary was slmwii.- -G oodtitle 
d. Baker v. Milhltrn (18:i7), 2 M. A VV. 853 ; 
Murp. A II. 207; 6 D. ,1. Kx. 209; 150 E. R. 
1001 . 

yin not at ion : -Mentd. Williams v. Eylon (IHr)8), 27 Ti. .T. Ex. 
176. 

3747. .] liour.isTON v. Smyth, No. 

3800, post. 

3748. — --.]— The date a Icjttor hears is 

primd facie, its true date. — PoTEZ v. Glossop 
(1848), *2 Exeh. 191 ; 15J E. R. 460. 

yinnotations : — Apld. Ma!i»a8 v. Ob'monls (18r»0), 11) L. .1, 
Q. B. 485. Consd. Merjjaa v. WJiltinorc (18.51), 6 Kxeb. 
716: Butler v, MountKarret (18.50), 7 H. L. Gas. 6.8.8, 
Reid. Ariprell u. w^orsley (IHB)), 12 L. T. O. S. 428. 

3749. — — .] - 1’he dat(^ which aiipears on 

tin; face of a document is primd facir its t.riie date. 
--Malpas V. Glements ( 1 850), 1 9 f^. .T. il. B. 435 ; 
15 L. T. O. 8. 313. 

Annotation: — Consd. Moi*Kan v. Whitmore (1851), 0 Exob, 
716. 

44 O. L. U. 427 ; 15 O. W. N. 250 ; 
,81 Can. Grim. (_!as. 122. — CAN. 

k. Letter v'ritten hy trustee .] — A 

bitUT from a trustee who is a party in 
the e.aiiso, & Jiad iujou in aiiotlier 

cause for tiie person iuhjrcsted in the 
trust, Is not e-Yideuee. — HcoTr r. 
WifJHON (1825), .8 Murr. 51 H.— SCOT. 

l. Letters of Hard ^tarlics.] — An 
objection was taken to the urodiiction 
of a letter from B. & Co., third parties, 
to J. & \\. ‘.—Held : the letter was 
not producible in eyldence not bclntp 
on oath, &c It was also irujoinpetent 
umha* the issue. — WiouT v. LinPEi. 
(1820), 5 Murr. .85.— SCOT. 


parties of date subseqvicnt to tbo date 
of the letters, a.s also the requisitions 
respecting titles which passed between 
the eolrs., wereinadmlHsIble in evidence. 
— McCluno V. McChacken (1883), 3 
O. n. ,596.— CAN. 

f. LeUers writtcM with a view to 
settlement .] — The correspondence be- 
tween the parties with a view to a 
settlement was admi.ssiblo, there being 
no express or Implied agreement that 
the correspondence was to i>e without 
prejudice. — S tewart v. Muiuhkad 
(1890), 29 N. B. K. 273.— CAN. 

g. A correspondence, which 

has been carried on with a view 


to a compromise, & without jire- 
judlce to the rights of the iiartles, 
cannot bo given in evidence to take 
a (dalrn out of the operation of Stat. 
Limitation.s, even though there had 
never been any controversy as to tiie 
existence & validity of the claim. - 
Ue Moxsell (1857), 6 I. Ch. It. 215. — 
IR. 

h. I^iCttcrs between husltand d: wife.] 
— The corrospondouce hctw'oon the 
husband He wife was admissible as 
evidence of the status of the parties, 
though not relevant upon the question 
of deft.'s knowledge that II. was a 
married man. — K. v. Dehard (191 H), 
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Sect 13 . — Private documents: Siib-sect. 0, B. (a), 

(h) i. & a. cfer (c).] 

3750. .] — Qu. : whether the date a 

letter bears is prirnd facie its tnio dat<i. — 

V. MouNTOAiiitET (1859), 7 IT. L. Cas. 033; 11 
E. It. 262, 11. L. 

An7i4)iatio7i :• — Mentd. K. v. Fanniiiff (1866), 10 Cox, C. C. 

411. 

3751. Secondary evidence.] — On an bsuci 

whetlK^r deft., a certificated bkpt., had given a 
writ ten promise signed by him after )us bki)cy., so 
as, ijnd<‘r 0 Oeo. 1, c. KJ, s. 131, te revive a claim 
barred by the certificate, the following letter was 
produced, written by him: “Mr. 8. begs to 
inform “ jiltfs. “ that h(‘ will take an (*arly oppor- 
tunity of settling their account ; but Mr. 8. 
objects to give his bill. Mr. 8. regrets that h(.‘ 
lias heen prevented from answering ” pltfs.’ 
“ letter 1 (dole. t'rescMnt. 8atuiday.“ Evidence 
of the amount due was given : — Held : parol 
<*videnc(^ might be given of the time at which it 
was writbui. — L obh v. 8tan]-KY (1814), .5 Q. B. 
.574 ; 1 Dav. & Mer. (135 ; 13 J.. J. Q. B. 117 ; 
2 L. T. O. 8. 285, 3(1(1 ; 8 Jur. 4(12 ; 114 E. H. 1306. 
Ann<itaiions : ~-'M.entd. IlolnicH v. ISIackroll (1858), :{ O. 11. 

N. S. 781) ; liouiioU, V. linimlltt (1867), L. It. H C. P. 28 ; 

daton V. Caioii (1867), L, K. 2 11. L. 127. 

3752. Place of writing — Date.]- -The date of a 
letUu* is evidence against th(‘ writer that the letter 

was written where dat.ed. Anon. (1810), 2 CMiit. 

191. 

(b) Posluuf. 
i. hi General, 

3753. Copy made in letter-book.] — Pltf. gave 
deft, notice to produce certain specifi(‘d hdters 
written by deft, to his partner, A a lettei‘-book 
ke])t by him, containing copies of tin; above? letters ; 

deft. c<jnsent/(*(l to admit copies of th(? letters, 
saving just exceptions, etc., A undertook to pro- 
duce the lettei -book in proof of th(*m : — Held : 
(1) the book, wlien piroduccal by deft., was good 
secondary (*vid(*nct? against him of the letters 
specified in th(' notice ; (2) sup])osing proof of tii(‘ 
sending of tlu? letters to bt? material the fact of 
their being transcribed in such a book was evidence 
against deft. - -Stuuge v. Bughanan (1839), 10 
Ad. & El. 598 ; 2 Per. A Dav. 573 ; 8 D. ,1. Q. B. 
272 ; 113 E. H. 228 ; previous proceedings (1838), 
2 Mood. cSi U. 90, N. P. 

— Compare No. 3759, post. 

3754. By person under duty to post.] — To prove 
the posting of letters, the party whose duty it was 
to post t hem should be called. — lllELAND v. 8tiff 
(1858), I F. A F. 340, N. P. 

3755. .] — A Icdter was presumed to have 

b(H‘n posted, whicli a wifuK^ss remembered to liave 
(‘opied A said he would have posted. — Tuotteh v. 
MaclEvVN (1879), 13 Ch. D. 574 ; sub nom. 

Tuotteu V. Maclean, Thotteu v, V^\uonAN, 
THorrEH V. Fj.etcher, 49 L. .1. Dh. 250 ; 42 L. T. 
118; 28 W. K. 214. 

: — Mentd. Rains v. Buxton (1880), 14 Ch. B. 

CM', .Jolccy V. Dickinson (1881), 4r) L. T. 61H ; lie 

\8tlcy & Tyklcsloy Coal & Salt Co.. A TyUlesloy (’oal C'o. 

(1866), 68 L. J. Q. B . 252 ; Bull! Coal Mining Co. t\ Osborne, 

(1869J A. C. 361. 

3756. Letter handed to servant to post.] — A 

letter allowed to be proved which had been given 
to a servant to be posted, without any direct 
evidence that it had been posted or received ; it 
being shown that at the time at which, if po.sted, 
it would have arrived, a letter did reach the house 
to which it had been addressed.— S mith v. Osborn 
(1858), 1 F. A F. 207, N. P. 

3757. Ordinary course ot business — Letter placed 


on table cleared by porter.] — It is not sufficient 
prirnd facie evidence of a letter being sent by the 
post, that it was written by a merchant in his 
counting-house, A put down upon a table for the 
purposes of being carried from thence to the post 
office, A that by the course of business in the 
counting-house, all letters deposited on this table 
are carried to the post office by a x^orter. — 
Hetiierinuton V. Kemf (1815), 4 Camp. 193, 
N. F. 

Annotationa : — Be!d. Hawkes r. Salter (1828), 4 Bing. 715 ; 

Skiiboek v. Oarbett (1845), 7 Q. B. 846. 

3758. .] — Where the practice of deft.’s 

counting-house was that the clerk, after copying 
a letter into the letter-book, returned it to deft, to 
.seal, A that he or another clerk carried all letters 
to the post office, but there was no particular 
X)lace of deposit in the office for such letters, A 
neither of the clerks had any recollection of the 
particular letter offered in evidence, though they 
swore that thc^y uniformly carried all letters given 
them to carry : — Held : the <?ntry in the clerk’s 
writing in the letter-book of a letter to x>ltf. could 
not be read as x>roof of such letter having been 
sent to i)ltf. — T oosey v. Williams (1827), Mood. 
A M. 129, N. P. 

3759. .] — Pltfs.’ clerk x^^’^ved that the 

letter giving notice of the dishonour of a bill was 
copied by him into a book kex>t for that purpose, 
A said, that, by the course of busim^ss at their 
house, all letters copied into that book wore sent 
to the x)ost office in the evening of the day on which 
they were so copied, but that he himself did not 
carry the letter in question to tlie post, it being 
tlie duty of one of the other clerks to do so : — 
Held : not sufficient evidence that the letter was 
sent. — H awkes v. Salter (1828), 4 Bing. 715 ; I 
Moo. A P. 750 ; 0 L. .1 . O. S. C. P. 180 ; 1 30 E. K. 
914. 

Annotation : — Reid* Skilbock v. Oarbett (1845), 7 Q. B. 840. 

3760. Letter placed in box cleared by post- 

man.] — -To x>i'eve tlie sending of a letter by pltf. 
to deft., a clerk of pltf. deposed that ho made up 
the lett(‘rs, of which this was one, A placed them 
in a box in the room where he sat, A that the 
public postman invariably called every day A 
took the letters from that box : — Held : such 
delivery to the postman was evidence for the jury 
that the letters had gone to the post office. — 
Skilbeck V. (Iarbett (1845), 7 Q. B. 846; 11 
I.. .1. Q. B. 338 ; 5 L. T. O. S. 205 ; 9 Jur. 939 : 
115 E. R. 700. 

3761. Letter placed In basket cleared by 

office boy.] — 1 *f.boy Suppeb. Oltjb v. Whyte 
(1899), 100 L. T. Jo. 308, D. 0. 

3762. Entry In postage book — Entry by 

deceased person.] — Neither proof of an entry 
made by a deceased x>erson in the ordinary course 
of business in a x^ostage book of a letter to be 
Xiosted, nor proof of possession by the deceased 
Xierson for the pui'xiose of x^osting, is sufficient 
evidence of postage. — R owlands v. I)e Vecchi 
( 1882), 1 Cab. A El. 10, N. P. 

Statements by deceased persons generally, sec 
Pait II., Sect. 5, sub-sect. 3, ante. 

Postmark .] — See Nos. 3703-3705, post. 

Effect o! posting — Contracts made through 
post .] — See Contract, Vol. XII., pp. 75-79, 
Nos. 434-470. 

Equitable assignment of chose in action.] — 

See Choses in Action, Vol. VIII., p. 452, No. 259. 

Right of sender to recover letter .] — See 

Bills op Exchange, Vol. VI., p. 213, No. 1320. 

Breach of contract — Jurisdiction of court.] 
— See County Courts, Vol. XTII., p. 461, Nos. 

1 10-1 14 ; Practice. 
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ii. Posimark, 

3763. How proved.] — The date in the postmark 
upon a letter is primd facie evidence that the 
letter existed at the time of that date ; but it 
should be proved that the letter bears the genuine 
postmark used by the office whose stamp it pur- 
ports to bear at the time. — F letcher Braddyll 
( 1821), 3 Stark. 01, N. P. 

Anruiiaiion :■ — ^Reld. Abbey r. Lill (1829), 5 Bing. 299. 

3764. .] — Scmf)le : a postmark may be 

proved by any one in the habit of receiving letters 
by the post. — A bbey v. Lill (1829), 5 Bing. 299 ; 
2 Moo. & P. 534 ; 7 L. .1. O. 8. C. P. 96 ; 130 E. li. 
1070. 

Annotation : — Reid. Woodcock v. HouldHWorth (1846), 16 
M. & W. 124. 

3765. .] - - Semble : if the postmark of a 

letter be given in evidence, it ought to be i)roved, 
either by persons from the post office, or by 
persons who are in the habit of receiving letters 
from that post offl(;e. — Woodcock v. Houlds- 
WOR.TH (1810), 10 M. & W. 121 ; 1 New Pract. Fas. 
575 ; 10 L. J. Ex. 19 ; S L. T. O. S. 215 ; 153 E. II. 
1120. 

3766. What postmark Is evidence of — Date of 
letter passing through post office.] — 11. v. Oanninq 
( 1751), 19 State Tr. 281. 

Annotations : — Mentd. H. v. DowUii (1793), 5 Term Kcp. 
311 ; li. V. Kinuear (1819), 2 B. & Aid. 462. 

37 Q7, .] — The post office marks, in 

town or country, proved to be such, are evidence 
that tlie letters on which they are were in the 
office to which thos(j marks bciong at the date 
those marks specify. — li. v. Plumkr (1814), liuss. 
liy. 204. 

3768. Posting of letter.] — li. r. .Tohnson 

(1805), 7 East, 05; 29 State Tr. 81 ; 3 Smith, 
K. B. 91 ; 103 E. Ii. 2(5. 

Annotatiims : — Mentd. Kensington v. liiglis (1807), 8 East, 
273 ; .lanrinkec Doss v. Bindabun Doss (1836), 1 Moo. liid. 
App. 67. 

3769. Not place of publication of letter.] — 

In an indictmemt for a libel, tlie iiostmark of a 
particular yilacc within the (M)unty in which the 
venue is laid, upon a letter containing the libel, 
is not suffici(!nt evidence of a publication there 
by deft. -™Ji. v. Watson (1808), 1 CUmp. 215. 
Annotations -ConPd. B. v. Burdctl (1826), 4 B. & Aid. 95. 
Reid. Woodcock r. Hoiildsworth (1846), 16 M. & W. 124. 

3770. Ship postmark — Identity of ad- 

dressee.] — The production of a letter dated abroad 

addressed to J. S. in England with the English 
ship letter postmark upon it which directed a 
policy to be elTected is sufficient to t>r()ve that 
.1. S. was the person residing in Great Britain who 
received the order for &. effected such policy. — 
Arcangelo v. Thompson (1811), 2 Gamp. 020. 
Annotation .— Mentd. Cory v. Burr (1882), 9 Q. B. D. 463. 

3771. Existence of letter at date of post- 

mark.] — FiJ^TCHEit V. Braddyll, No. 3703, ante. 

3772. Place of posting.] — The postmark 

on a letter is evidence of the letter having been 
posted at the place named on the postmark. — 
Perkins’ Case (1820), 1 Ixiw. C. C. 99 ; 2 Lew. C. C. 
150. 


3773. Time of posting.] — Lawrence v. 

Thatcher, No. 3803, post. 

3774. .] — The post office mark is not 

conclusive of the time when a letter is posted.— 
Stocken V. Collins (1841), 9 C. & P. 053; 7 
M. & W. 515 ; 10 L. J. Ex. 227 ; 151 E. R. 870. 
Annolaiions : — ^Refd. Woodcock v. Holdsworth (1846), 8 

L. T. O. S. 189 ; Dunlop v. Higgins (1848), 1 H. L. Cas. 

381. Mentd. British Sc American Telegraph Co. v. 

Colson (1871), L. R. 6 Exch. 108 ; Imperial Land Co. of 

Marseilles, Harris’ Case (1872), 7 Ch. App. 587 ; House- 
hold Fire Insce. v. Grant (1879), 4 Ex. D. 216. 

3775. That writer of letter alive.] — On 

issue taken on a plea of coverture, it is no proof 
of the Imsband being alive at a particular time, that 
a letter in his handwriting bears a foreign postmark 
of a certain date ; but if it be proved, in addition, 
that a witness, shortly before the date of the 
postmark, wrote to him, received this letter, 
which is in answer to that written by tlie witness, 
that will be sufficient.— Reed v. Norman (1837), 
8 C. it P. 05. 

(c) Delivery. 

3776. Posting letter — Prima facie evidence of 
delivery — Unless delivery denied by addressee.] — 

Where a registered letter containing a notice 
requiring the trustee [in Bkpcy.J to clisclaim had 
been posted, but ihe trustee denied liaving ever 
received it : — Held : some evidemee of the deliv(‘ry 
of the letter to the trustee or at his office must be 
given to affect the trustee with notice, under 
Bkpey. Act, 1809 (c. 71), s. 24. — Reed v, JIarvey 
(1880), 5 Q. B. D. 184 ; 49 J.. .1. Q. B. 295 ; 42 
L T. 511 ; 44 J. P. 474 ; 28 W. R. 423, D. C. 
Annotations .- Mentd. Tie Tumor, 7*;.r Ladbury (1881), 17 

Ch. 1>. 532 ; lie Haim, Ex j). Foreman (1887), 18 U. B. D. 

393. 

3777. .] — Barry v. Barry (1902), 

40 Sol. Jo. 500. 

3778. — .]— y/c Struve’s Trusts (1912), 

50 Sol. Jo. ,551. 

3779. Duly addressed.] — A letter con- 

taining a libel was proved to be in the handwriting 
of deft, to have been addresscul to a part y in Scot- 
land, to have been received at the post office at C. 
from the post office at IL to have b(Mm then 
forwarded from (’. to I.«ondon to be forwarded to 
Scotland, & it was produced at the trial with the 
proper postmarks, A with the seal broken : — Held : 
sufficient j.rimd facie evidence that it reached 
the person to whom it was addressed, & of a 
publication to him. — Warren p. Warren (1834), 
1 Cr. M. & R. 250 ; 4 Tvr. 850 ; 3 L. J. Ex. 294 ; 
119 E. R. 1073. 

.Annotaiions - Refd. Shipluy v. Todlmnter (1836), 7 C’. & P. 

680. Mentd. Wllt-on v. Robinson (1845), 14 L. .1. Q. B. 

196 ; Nevill %\ Fine Arts & General Insce., f]895j 2 Q. B. 

156 ; McQuire v. Western Mi rning News Co., [1903] 2 

K. B. 100 ; Adam r. Ward, 11917] A. C. 309. 

3780. .] — A press copy of a letter 

proved to have been posted with the right address, 
admitted as prirud facie evidence that the lidter 
containing a notice actually reached the party. — 
Futchpir V. I1indp:r (1858), 1 F. & F. 357. 

3781. — — — .] — Semble : the sending of 


PART IV. SECT. 13. SUB-SECT. 6.— 
B. (b) ii. 

3773 i. What postmark is evidence of — 
Time of posting.] — ^A foreign postmark 
mi a letter is primd fade evidence of 
the time when the letter was mailed. — 
O’Neil v. Peurlv (1840), 3 Out. Dig. 
5421,— CAN. 

PART IV. SECT. 13. SUB-SECTi’^6.— 
B. (0). 

3776 i. Post ing letter — Primd faxde evi- 
dence of delivery — Unless delivery denied 
by addressee.] — In the absence of evi- 

J. — VOL XXII. 


deuce to the contrary, a letter properly 
addressed Sc posted will be presumed to 
have reached the person to whom it is 
addressed, in the ordinary course of 
post. — M’K knzie V. Swan Hill (1878), 
4 V. L. R. 399.— AUS. 

3777 i. .]— The posting of a 

letter properly stamped is evidence of 
the fact of its having been received. — 
Canadian Dritooists v. Thompson 
(1911), 19 O. W. R. 401 ; 2 O. W. N. 
1213 ; 24 O. L. R. 401.— CAN. 

m. Not sufficient — Without 

proof of receipt.] — An affidavit of deft.’s 


attorney, that ho did not receive any 
notice of trial, is not sufflciontly 
answered by showing that a letter 
containing such notice, directed to the 
attorney, was put in the post office in 
due time, It not appearing to have been 
received by the attorney. — Fraser v. 
H.irdino (1814), 2 Kerr, 375. — CAN, 

n. .] — A condition 

indorsed on a fire policy provided that 
any subsequent mtge. of the property 
insured “ must be notified to the 
secretary in writing forthwith, other- 
wise the policy shall be void.” Pltf. 

B B 
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Sect, 13. — Private documents: Sub-aect, 6, B, (c) d: 
id) & C. (a).l 

notice of appeal by letter duly posted with a rijght 
address under I t If) Viet. c. 109 is conclusive, 
& if it is sot up that the address is wrong, evidence 
must be olTered to show that it is so, as, in case of 
ambiguity, to show that there were in fact different 
parties who would be understood by the address 
adopted, ^ that therefore there was a misdhection, 
<& misdescription likely to mislead. — R. v. Whittue* 
SEA Overseers (1863), as reported in 11 W. R. 310. 

3782. .] — Gresham House Estate 

Co. V. Rossa Grande Gold Mining Co., [1870] 
W. N. 110. 

3783. .] — A claim for compensation 

under the Workmen’s Compensation Act, 1900 
(c. 58), 8. 2, is not “ made ” by a workman until 
it has been communicated to the employers ; but 
when a letter making a claim has been properly 
addressed, stamped, & posted, a presumption 
arises that it has been delivered, which it is for 
the (imployers to rebut. 

On cSi prior to Sept. 18, 1915, a munition worker 
met with accidents arising out of & in the course of 
her employment whereby one of her eyes was 
injured, & after working on for about a fortnight 
became incapacitated until the following .luly. 
On Mar. 22, 1916, the emi)loyers received notice 
of claim for compensation under the Workmen’s 
Compensation Act, 1906 (o. 58), but refused to 
accept it, as it was not made within six months of 
the accident as required by sect. 2. The worker, 
however, alleged that she had jiosted a noti(;e of 
claim to the works manager on Dec. 29, 1915. 
The employers called evidence to show that all 
letters were receivcul by their correspondence 
dej)artment &> sorted remitted to the various 
depai’tments, proved that no such hdter had been 
received by the claims department. No one was 
called from the corresi)ondence departriKuit. 
The county ct. judge held that a notic(i of claim 
had been duly posted to the employers on Dec. 29, 
1915, & made an award in favour of the worker 
without making it clear by the judgment whether 
he was of opinion that the letter had been received 
lost in the correspondence department or 
lost in the post. He also took the view that in 
any case the failure to give notice within six months 
was occasioned by reasonable cause : — Held : 
(1) there was no ground on which the failure to 
give notice of claim within six months could be 
held to be occasioned by rijasonable cause ; (2) the 
County Ot. .Tudge must be taken to have decided 
that the letter had reached the employers’ corre- 
spondence ofllce & been lost there. — Watts v. 
Vickers, Ltd. (1916), 86 L. J. K. B. 177; 116 
L. T. 172 ; 33 T. L. R. 137 ; 10 B. W. O. 0. 126, 
O. A. 

3784. .] — The overseers of a parish 

raised the gross & ratable value of a hereditament 
above the value stated in the valuation list for 
the time being in force. Immediately after the 
deposit of the list they sent to the occupier of the 
hereditament notice of the altered values contained 
in a letter, which, prepaid &> properly addressed, 
was put into the post. The occupier did not receive 
the notice, therefore raised no objection to the 


valuation within the time specified by the valua- 
tion (Metroi^lis) Act, 1869 (c. 67). On the hearing 
I of a rule nisi for a mandamus directed to the assess- 
ment committee, ordering them to hear & deter- 
mine the objection ; — Held: as a letter containi^ 
the notice had been properly addressed & prepaid 
& put into the post, by Valuation (Metropolis) 
Act, 1869 (c. 67), s. 65, a service of the notice was 
to be i>resumed, although in fact it had never been 
received by the occumer. — R. v. Westminster 
Unions Assessment Committee, Ex p. Wood- 
ward & Sons, [1917] 1 K. B. 832 ; 86 L. J. K. B. 
698; 116 L. T. 601 ; 81J. P. 93 ; 15 L. G. R. 199, 

Containing notice of dishonour.] — 

See Bili.8 op Exchange, Vol. VI., pp. 267-270. 

3785. Prepaid— PubUc Health Act, 1875 

(c. 55), s. 267.] — Under above sect, in order to 
prove service of a notice by letter through the post 
it is necessary to show that the letter was 
“ prepaid ” & an affidavit containing no state- 
ment to that effect is insufficient as evidence 
of service. — Walthamstow Urban District 
Council v. Henwood, [1897] 1 Ch. 41 ; 66 

lu .1. Ch. 31 ; 75 L. T. 375 ; 61 J. P. 23 ; 45 
W. R. 124 ; 41 Sol. Jo. 67. 

Presentment for payment of negotiable 

instrument.] — See Bills of Exchange, Vol. VI., 
p. 234, Nos. 1476,1477. 

3786. Subsequent letter sent by addressee — No 
evidence that such letter sent In reply to previous 
letter.] — On the trial of an aj^peal against an order 
of maintenance of a lunatic pauper, applts. 
to x^rove an ai)plication for coj^ies of the depositions 
so as to bring themselves within 11 & 12 Viet. c. 31, 
s. 9, showed that tiieir overseer wrote a letter to the 
clerk of the justices who made the order, & that 
three days afterwards he received by post copies of 
the depositions which he produced. The latter 
was not produced Sc secondary evidence of its 
contents was rejected. The sessions having dis- 
missed the appeal on the ground that there was no 
sufficient evidence of an application for the deposi- 
tions ; the ct. refused to gi*ant a mandamus to 
them to hear the appeal. — R. v. West Riding JJ. 
(1851), 2 D. M. & P. 051 ; 16 J. P. 38 ; sub nom, 
R. V. West Riding of Yorkshire J J., Spotland 
V. Halifax, 18 L. T. O. S. 79 ; 15 Jur. 1132. 
AnnoUtiion Mentd. R. V. Glamorganshire JJ. (1858), 8 

E. & B. 094. 

3787. In reply to previous letter.] — A 

notice given to an employer under Employers’ 
Liability Act, 1880 (c. 42), ss. 4 & 7, omitted to give 
the addiess of the i)erson injured, or to state the 
cause of the injury, & tlie date at which the injui*y 
was sustained was wrongly given. The accident 
occurred on Aug. 9. The letter giving notice 
was served on defts. by post by an unregistered 
letter on Sept. 19, <fe to this letter defts. replied on 
Sept. 23 : — Held : it having been proved that the 
letter containing the notice was posted on Sept. 19 
& a reply to it having been received from defts. 
there was sufficient evidence that the notice had 
been received by the defendants within the time 
specified in sect. 4 of the Act, although the letter 
containing the notice was not registered. — Previdi 
V. Gatti & Co. (1888), 58 L. T. 762 ; 52 J. P. 646 ; 
36 W. R. 670 ; 4 T. L. R. 487, D. C. 


mortgafrod part of the property insured 
to one M., who mailed a letter to defts.' 
secretary, notifying: him, as required 
by the condition, but the letter did 
not reach him : — Held : the more 
posting, without showing that it 
reached the secretary, was not a oom- 
pUanoe with the condition. — McCann 
V , Waterloo County Mittual Fire 
Insurance Co. (1874), 34 U. C. R. 


376.~~CAN. 

o. Letter given to messenger — 
Whether delivery presumed,] — The mere 
fact of a letter having been given to a 
messenger to deliver in the ordinary 
course Is not, per se, presumptive 
evidence of the delivery of the letter 
to the addressee. — A dams v. Mowbray 
Municipal Council (1906), 16 C. T. R. 


371.~S. AF. 

p. Letter found in defendant’s 
omce — Corresponding entries in books,] 
— The finding of a letter in deft.'s 
oflace, Sc entries in his books corre- 
sponding with the instructions, are 
evidence that the letter was addressed 
to deft. Sc that he accepted the pro- 
posals contained in It. — R. v. Grant 
(1902), 21 N. Z. L. R. 122.— N.Z. 
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(d) Contents, 

3788. Secondary evidence — Copy — Made by 
deceased clerk.] — Where defts. had acknowledged 
they had received a letter of a particular date from 
pltf., which upon notice they did not produce at 
the trial : — Held ; an entry by a deceased clerk 
of pltf. in a letter book, professing to be a copy of 
a lett>er of the same date from pltf. to defts., was 
admissible evidence of the contents of the letter, 
on proof that according to pltf.’s course of business 
the letters which he wrote were copied by this clerk, 

& then sent off by the post, & that in other 
instances the copies so made by the clerk had been 
compared with the originals, &: always found 
correct. — P ritt v. Paikclouoh (1812), o Camp. 
305. 

Anmitaiions : — ^Refd. Dog d. Pattershall v. Turford (1832), 3 
B. & Ad. 890 ; Doo d. Patlwick v. Skinner (1848), 3 Kxch. 
84. 

3789. .] — Cooper v. Marshall (1818), 11 

h. T. O. S. 379 ; 12 .1. P. 508 ; subsequent pro- 
cecdinqs, 12 L. T. O. S. 131. 

3790. Conflicting evidence of sender & 

addressee — Letter not produced.] — Whore a witness 
swears to the contents of a letter sent by him to a 
deft., which was received, but deft, denies that such 
were the contents, but does not produce the letter, 
the ct. will assume the contents to have been as 
stated by the witness. — L umley r. Wac^ner (1852), 

1 I)e G. M. & G. ()01 ; 21 L. J. Ch. 898 ; 19 L. T. 
O. S. 201 ; 10 Jur. 87J ; 42 E. K. 087, E. C. 
AnnotaWms : — Mentd. Johnson v. Hhrewwhnry & Birmingham 

Jly. (1853), 3 Do (L M. & O. 914 ; DollfUHr. l»ickford (1H.')4), 

2 W. 11. 220 ; South Wales By. v. Wythes (1854), 5 Do 
(L M. & O. 880 ; Paris Chocolate Co. v. Crystal Palace Co, 
(1855), 3 Sm. & G. 119 : Stovens v, Beiining (1855), 

De G. M. G. 223 : Hopes v. Hope (1857), 8 Do G. M. & O. 
731 ; Stocker v. Wedderhurti (1857), 3 K. J. 393 ; Do 
Mattos t?. Gibson (1859), 4 Do G. 8: J. 27(> ; Ogden r. 
Poasick (18G2), 4 Do G. F. Sc .1. 42(1 ; Feclitcr v. Mont- 
gomery (1803), 33 Beav. 22 ; Gladstone v. Ottoman Bank 
(1803), 1 Hem. «Sc M. 505 ; Messageries ImperiaUxs Co. v, 
Baines (1803), 7 L. T. 703 ; I'eto v. Brigliton Ucktlcld & 
Tunbridge Wells By. (1803), 1 Hem. <Sc JVI. 408 ; Brett v. 
Plaet India U, London Shii)ping Co, (1804), 2 Hem. & M. 
404 ; Adamson v. Gill (1808), 17 L. T. 404 ; Daggett v. 
Hyman (1868), 10 W. 11. 302 ; Catt v. Toiirlo G809), 4 
Ch. App. 054 ; Morchants Trading Co. v. Banner (1871), 
Jj. B. 12 Etp 18 ; Cornwall v. Hawkins (1872), 20 W. B. | 
053 ; Wilkinson v. Clomeiits (1872), 8 Ch. App. 102, n. ; 
Crosse v. Duckers (1873), 21 W. R. 287 ; Folhergill v. 
Howland (1873), L, It. 17 Eq. 132 ; Montagno d. Flockton 
(1873), L. H. 10 Eq. 189 ; Wolverhampton & Walsall 
By. V. L. & N. W. By. (1873), L. B, 10 Eq. 433 : Leoeh v. 
Schweder (1874), 9 Ch, App. 405, n. ; Warne v. Boutledge 
(1874), L. B. 18 Eq. 497 ; Bowen r. Hall (1881), 6 Q. B. D. 
333 ; Donnell v. Bennett (1883), 22 Ch. D. 835 ; Piperno 
V, Harmston (1880), 3 T. L. B. 219 ; Whitwood Chemical 
Co. V. Hardman, [1891] 2 Ch. 416 ; Laniicr v. Palace 
Tlieatre, Eccarius & Armstrong (1893), 9 T. L. B. 162 ; 
Byan v. Mutual Tontine Westminster Chambers Assocn.. 
[1893] 1 Ch. 116 ; Silver v. Gatti (1893), 37 Sol. Jo. 776 ; 
“Star” Newspaper v. O'Connor & Wetton (1893), 9 
T. L. B. 526 : Davis v. Foreman, [1894] 3 Ch. 654 ; Keith, 
Ih’ovvse V. National Telephone Co., [1894] 2 Ch. 147 ; Coch- 
rane V. Exchange Telegraph Co. (1890), 65 L. J. Ch. 334 ; 
Mutual Reserve Fund Life Assocn. u. New York Life lusce. 
& Harvey (1896), 75 L. T. 528 ; Khrnian v. Bartholomew, 
[1898] 1 Ch. 671 ; Robinson v. Houer, [1898] 2 Ch. 451 ; 
Alexander v. Mansions Proprietary (1900), 16 T. L. K. 
431 ; Manchester Ship Canal Co. v. Manchester Race- 
course t3o., [1901] 2 Ch. 37 ; Metropolitan Electric Supply 
Co. V. Ginder, [1901] 2 Ch. 799 ; Eormby v. Barker, [1903] 

2 Ch. 539 ; Yorkshire Miners’ Assocn. v. Howden, [1905] 
A. C. 256 ; Kirchuer v. Gruhan, [1909] 1 Ch. 413 ; Chap- 


man V. Wosterby (1913), 58 Sol. Jo. 50; Mortimer v. 
Beckett, [1920] 1 Ch. 671. 

3791. Admission — Effect — Party estopped from 
disputing authenticity of postscript.]-— An admis- 
sion of original lett-ers in the ordinary form, as 
in the handwriting of the party admitting, pre- 
cludes an objection to the authenticity of any part, 
even an addition to a postscript, obviously in a 
different handwriting. — H awk v, Freund (1858), 

1 F. & F. 291, 

Admissions generally.] — See Part II., Sect. 4, 
sub-sect. 2 ; Part III., Sect. 2, ante, 

O. For tvhai Purposes Admitted, 

(a) In General, 

Admissibility of evidence generally,] — See 

Part II., ante, 

3792. Against party writing letter.] — All 

evidence is according to the matter to which it 
is applied, & the iierson against whom it is used. 
Against a third person there might Vie some reason 
for the object ion ; l)ut as against the man lumsclf, 
his own letters are deci.sive (liORD Mansfield, 
C.J.). — JiEVAN V. Williams (177(i), 3 Term Hep. 
635, n.; 1 00 E. U. 775, n. 

Annotations : — ^Reid. Smith v. Taylor (1805), 1 Boa. & 
1\ N. B. 196. Mentd. Radford u. M'Intosh (1790), 3 
Term Rep. 632 ; Pearce i\ Whale (1820), 5 B. & C. 38. 

3793. Letter written to third party.]— 

Pltf. was not called as a witness in supiiort of his 
case ; — Held : defts. were entiGed to i)ut in 
evidence letters written l)y pltf. t-o a person not a 
party to the action, ^ containing admissions by 
pltf. material to the questions in issue ; but pltf. 
must liave, if luj desired it, an opportunity of 
ex])lainiug the letters. — Steuart v, Gladstone 
(1878), 10 Oh. D. 026 ; 47 h. ,1, Oh. 123 ; 38 I.. T. 
557 ; 26 W. H. 657. 

ylnnotatUms : — Mentd. Cox r. Willoughby (1880), 13 Ch. D. 
863 ; Hunter V. Dowling, [1895] 2 Cli. 223 ; Scott v. Scott 
(1903), 89 li. T. 582 ; Hill v. FeariK, [1905] 1 Ch. 466 ; 
Smitli y. NoIhoii (1905), 92 L. T. 313 ; Green v. Howell, 
[19101 1 Ch. 495. 

3794. ,] — Pitfs. sued a firm of W. 

Bi’otliers for the price of goods supplied between 
June, 1893, & Jan. 1894. A. defended & denied 
that he was a partner. No notice of the dissolution 
of the firm of W. Brothers had over appeared. 
At the trial pitfs. produced a letter wiitten in 
Feb. 1893, by A. in reply to one from the manager 
of the bank at winch W. Brothers kept an account, 
as follows : “I have not banked any money this 
last eight months, as I have dissolved partnership 
with my brother B. last April . . : -Held : the 

imidied admission of partnership was separable 
from the statement that it had been dissolved ; 
& the letter contained evidence which ought to 
be left to the jury, & from which an existing 
partnership, & liability on the part of A. at the 
time the cause of action arose, might be presumed. 
— Brown v. Wren Brothers, [1895] 1 Q. B. 390 ; 
64 L. J, Q. B. 119 ; 72 h, T. 109 ; 43 W. H. 351 ; 
15 B, 239. 

3795. Whether in favour of party writing 
letter.] — A letter vTittem by a party is not admis- 
sible in evidence in his own favour, except as a 


PART IV. SECT. 13, SUB-SECT. 6.— 

B. (d). 

8788 i. Secondary evidence — Copy .] — 
A copy of a circular letter Bent by the 
clerk of the peace, if sworn to as correct 
may be given In evidence. — Tytler v . 
Macintosh (1823), 3 Murr. 236. — SCOT. 

q. Identifying document re- 

ferred to in letter.] — Paxol evidence 
is ad^mlBBiblo to identify a mtge. as 
the instrument enclosed in a letter 
mentioning it. — Ward v , Hayes (1872^, 
19 Gr. 239.— CAN. 


PART IV. SECT. 13, SUB-SECT. 6.— 
C. (a). 

3792 i. A gainst party urriting letter. ] — 
In an action for wages due the intestate, 
as master of a ship, a letter written to 
him by the owner, offering to employ 
him at a certain rate, is evidence of 
the rate of wages ; It will be prosiunod 
that the offer was accepted & acted 
on by the master. — Dormant r. Ander- 
son (1861), 5 All. 215.— CAN. 

3792 ii. .] — Issue having been 

joined on the question of payment 


\mder compulsion : — Held : letters 
from the attorney of the party who 
had obtained judgment, threatening 
to enforce the same in case of non- 
payment, was ovidenco of compulsion. 
— Stranuk V. Phelan (1849), 2 Ir. Jur. 
84.— IR. 

8795 1. Whether in favour of party 
vriting letter.] — Where part of the 
alleged consideration for an assignment 
of goods was interest money due on a 
bond to a creditor in N. B., & a bill 
of exchange drawn by him on pitfs. 

B B 2 
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Seel. 13. — Private documeyiis: Suh-scci. 0, C. (a) 
{h).] 

notice ora demand. — Richards v. Fhankum (1810), 
9C. &P. 221. 

8796. Against party receiving letter — Letter sent 
by third party.] — A letter received from a third 
person, & given by pltf. to deft., is not evidence 
against pltf. — C’ottlp: v. Champion (1705), Peake, 
Add. Cas. 45, N. P. 

3797. .] — JMkyer v. Sefton, No. 2048, 

ante. 

8798. .] —Dickson v. Malcolm, No. 

3827, poHi. 

3799. In favour of party receiving letter — 
Letter unanswered.] — In ejectment, to try the 
validity of a will, the question turned upon the 
sanity of the dovi.sor, arising from general 
imbecility. Letters of various dates k, upon 
various subjects, written to him by persons of 
respectability, since dead, in which he was 
addressed as a person of sound mind, found shortly 
after liis death in his librai y, with the seals broken, 
were tendered & received in evidence, without any 
proof of answers being returned, or any other act 
done by the devisor in relation to them ; — Held : 
on the ground of the improper reception of evidence 
the letters were not admissible. If evidence had 
been given of any act done in ludation to them by 
the devisor, th(^ letters would have been admissible. 
— Wrtoht V. Tatham (1838), 5 (3. A Pin. 070 ; 2 
,lur. 401 ; 7 P. R. 550 ; yiom. Wright v. Doe 
d. Tatham, 4 Ring. N. C. 489 ; (5 Scott, 58 ; 7 
L. .7. Px. 303, If. li. ; affy. S. Cl. stib nom. Wright 
?^ Dor d. Tatham (1837), 7 Ad. A PI. 313, Px. Ch. ; 
affej. 8. (h sub nom. Dok d. Tatham v. Wright 
(1830), 1 Har. W. 729. 

AmujtaiionR : — Refd. Marston v, Poo (1837), 2 Nov. & P. 

K. P, rm. Mentd. Wotlon v. Piissoll (1838), 1 Will. Woll. 

& IT. lU(i ; M’Grogror r. ToT)hain (1811), 3 Haro, 488 ; P. 

V. O’C^onnoH (1841), 5 Slate Tr. N. 8. 1 ; Kinuinjf r. 

Hiioljaiiari (IH.'iO), 15 L. T. O. 8. 305; Cleave v. .lonoH 

(1852), 7 Rxeh. 421 ; ThollusKon v. PondleKham (1850), 7 

H. L. C’aH. 420 ; HouHi Croalock (1871), 23 W. K. 05. 

3800. Affectionate letters between husband & 
wife— To rebut presumption that wife left husband 
on ground of cruelty — Necessity for proof of time 
of writing.] — (1) If, to rebut the presumid-ion that 
a wife left her husband’s house from his cruel 
treatment of her, letters written by her to her 
husband in affectionate terms are offered in 
evidence it must be proved at wliat time they were 
written, or they are not admissible in evidence, 

t he dates of them are not sufllcient i)roof of the 
times at which they were writUm. 

(2) The minute book of the Ponsistorial CT. is 
sufficient evidence of a decree for alimony pro- 
nounced in that ct., without siu9i decree being 
drawn up in form. — IToulistgn v. Smyth (1825), 
2C. &P. 22,N. P. 

3801. Letters from wife to husband & third 
parties — To show state of wife’s feelings.] — 

Willis v. Bernard, No. 3737, ante. 

3802. To prove facts stated in letter.] — Pairlie 
V. Denton, No. 3824, posf. 

3803. — — -.] — A. liaving assigned his stock 
in trade & business to two trustees, one of them 
directed pltf. to go to Brussels to procure the 
liberation of A., who was detained there as a 
prisoner for debt, & it was arranged that L. should 
remit pltf. money while there. Pltf. went there, 
& L. sent a letter to him there announcing that he 
had done so. In an action by pltf. against the 
trustees for a compensation for going that 


journey : — Held : the statements in L.’s letter 
were not evidence. 

If L. remitted money, that is an act done : & 
if tliis letter is properly postmarked, it is evidence 
that he sent a letter at that time, but I do not 
think his letter is proof of the facts stated in it 
(Lord Denman, O.J.). — Lawrence v. Thatcher 
(1834),9C. &P. 009, N.P. 

3804. Letter of apology.] — (1) If, in a case 

of assault, pltf.’s attorney has written a letter to 
deft, asking an apology, is only entitled 

to have so much of tlie letter read as simply 
asks the ax)ology, & not any part of it in which 
pltf.’s attorney extols the respectability of his own 
client ; (2) & if in the letter the writer state that 
he writes “ without prejudice,” no part of it can 
be given in evidence. — Healey v. Thatcher 
(1838), 8 0. &P. 388, N. P. 

3805. .] — A letter from the master of a 

ship to her owners is admissible as evidence 
against them in regard to the facts therein stated. 
—The Solway (1885), 10 P. D. 137 ; 51 L. .T. P. 
83 : 34 W. R. 232 ; sub nom. Burt?;. Livingstone, 
The Solway, 53 L. T. 680 ; 5 Asp. M. L. 0. 482. 

To show mental capacity.] — See Lunatics. 

Of testator.] — Sec Lunatics ; Wii.ls. 

3806. Agency — Renunciation of agency.] — The 
captain of a ship was instructed to apx^Iy for a 
cargo to A. ; in the event of A. not being on 
the spot, then to ai)ply to B., both being agents of 
the (diartercrs, for the same x>urposc. He apyilied 
to both accordingly, A was refused a cargo by both. 
An action was brought by the owners to recover the 
fr(‘ight ; A, in order to do away with the effect 
of the ju'oof as to B.’s refusal, a letter from B. to 
defts. was Luidered in evidence, to show that, 
prior to such rcd'usal, B. iiad renounced their 

agency : — Jfcld : to be inadmissible. Hassell v. 

Watson (1815), 2 Car. tSc Kir. 141. 

3807. — — Want of authority —Absence of 
ratification.] —Tjctters written by a deceased agent 
to his principal subsequently to the date of an 
agi’eement allt^ged to Jiave been made by him on 
behalf of the ])rineipal, detailing conversations with 
the other yiarty. are not admissible on behalf of the 
])rincix>al to ])rove that no such agreement was 
entered into, or that tlie agent was not authorised 
to make it, A that the xirincii^al never knew of nor 
ratific'd it. 

Although the alleged agreement was verbal 
only, A tiie agent afterwards, A: after the writing 
of the letters, signed a written agreement con- 
firming the verbal one, the letters are inadmissible 
to prove that the agent was not authorised to sign 
the written agreement. 

It makes no difference that the agent is dead, 
unless the letters were written at the time of the 
conversations detailed, A it was the agent’s duty 
to communicate them to his principal at that time. 
— Turner Hutchinson (1861), 3 L. T. 815 ; 25 
.1. P. 119 ; j^rcvlous proccedhtys (1860), 2 P. A P. 
185. 

Annotation : — ^Mentd. Re Pearson & I’Aiisoii (1899), 81 L. T. 
289. 

3808. .] — In an action against brokers 

for entering into a contract with pltf., as agents 
for sellers, without authority, it ai)peared that the 
broker had been at first put into communication 
with them as to the sale of a particular cargo of 
wool, A had learnt what their terms were, except 
as to price, which was to be afterwards agreed 
upon, A as to which he had been referred to their 
agent to complete the matter. The agent, as the 


was given in evidence ; — Held : a I creditor, which specified that the bill I admissible In evidence.— Kinnear r. 
conteinporaneo\is letter written by the 1 was drawn for such interest, was 1 White (1843), 2 Kerr, 235. — CAN. 
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broker was aware, received letters from time to 
time from the sellers, insisting on adherence to 
the terms they had required, & he was more or 
less aware of the effect of these letters. T dtirnately, 
however, deft., acting as broker for both parties, 
concluded with the agent a contract upon difl’erent 
terms, & including other sliips, which was at once 
repudiated by the sellers : — Held : the sellers’ 
letters to their agent were admissible for pltf. to 
show the want of authority. — H ughes v. (.iUp:ame 
(1863), 3 F. & F. 885, N. P. 

.] — SeCt generally^ Agency, Vol. I., pp. 290, 

291,009,610. 

3809. Libel — To explain libellous placard.] — II. 
V. Slanky, No. 1689, ayitc. 

3810. To prove guilty knowledge — Between 
principal & receiver.] — 11. v. Hinley, No. 1973, 
ante. 

3811. To prove that letter constituted ofllciai 
record of transaction.] — In an action for a liqui- 
dated sum, as a stipulated reason for obtaining the 
restoration of a pension from the l^ast India Co., 
the oflicial letter of the directors announcing the 
restoration, it being shown that no minute existed 
of the transaction, that the letter formed the 
oflicial record of it, was received as evidence of the 
fact ; & it being shown that pltf. composed all 
deft.’s letters to the Co. on the subject, <fc it not 
appearing that any other means had been used to 
obtain the pension except tJiose which pltf. had 
employed : — Held : this w’as not siifrulent evidence 
that he had obtained it, until aided by an admission 
of deft, to that eflect. — A ddooiah r. Cooug 
(I tAJAii) (1858), 1 F. & F. 205, N. P. 

To contradict witness.] — See P ut V., Sect. 8, 
sub-sect. 1, C., sub-sect, 2, C., post. 

(h) As Admissions, 

3812. Of tenancy.] — Where a deft, takes i)()s- 
session of X'remises on the death of a former tenant 
A an action of ejectment is brought against him 
without giving notice to quit ; if, to defend him- 
self from that action, ho i^roduccs a letter from 
l)ltf. treating him as tenant A claiming rent, that 
will be conclusive evidence of his tenancy to 
pltf. in an action for use & occupation, though lie 
alleged that he produced it only for the purpose 
of showing that he was tenant in xiossession. — 
Townsend v . Davis (1801), For. 120 ; 115 E. K. 
1132. 

3813. Of character in which debt contracted.] — 

Murray v. Somerville (1809), 2 (/amp. 99, n. 

3814. .] — Where payment into ct. was 

made generally on a declaration containing one 
count charging deft, for the j^roduce of sales as a 
factor on a del credere commission, another 
charging him with having negligently sold pltf.’s 
flour to an insolvent person ; deft., in order to 
show the transaction in question to be one which 
was not admitted by the payment into ct. on the 
first count, gave letters in evidence to show that 
pltf. had admitted the sale in question to be his own 
affair, & not guaranteed by deft. The jury found 
a verdict for deft., <te the ct. did not disturb it on 
the ground that this evidence was improperly 
received. — Drake v. Lewin (1834), 4 Tyr. 730. 


3815. .] — A. &; B. in partnership together, 

had an account at a bank where B. also koi)t a 
private account. The bank having a balance 
against the firm, applied to B. for payment, when 
B. returned for answer, that the debt was his own, 

had nothing to do with the partnership accounts. 
B. afterwards gave the bank a i)romissory note, 
signed in the iiartnersliip name, for the amount 
of the balance. The bank afterwards sued A. 
upon the note, recovered the amount of it from 
him : — Held : A. might maintain an action against 
B. for money paid to B.’s use, as 13. had admitted 
that the debt for which t he note was given was his 
own, & was not connected with the partnership 
accounts. — Cross r. Cheshire (1851 ), 7 Exch. 43 ; 
21 L. .1. Ex. 3 ; 18 L. T. O. S. 65 ; 15 Jur. 993. 

3816. Of ownership of property — Ship.] — A 
letter written by an agent, though not known to 
be such by the party to whom the letter was 
written, speaking of a ship, as his own ship, is not 
conclusive against him in an action on a policy 
of insurance, in which the question of ownership 
is raised. He may still prove that he is only an 
agent, & that others are, in fact, the owners of tho 
vessel. — Tulloch v, Boyd (1816), Holt, N. P. 487. 

3817. Of liability.] — As against the master of a 
vessel in an action for not safely conveying goods 
to a foreign port consigned to jdtfs., evidence that 
the goods were seized in another foreign port by 
the govt, coupled with a letter of deft.’s, in which 
he acknowledges that ho is accountable for the 
goods, is sufficient to warrant the jury in finding 
for pltfs. without any further proof of the cause of 
seizure. — Cullen v. Mac’Alpine (1819), 2 Stark. 
552. 

3 glg. Authorship denied.] — Where, in 

Xiroof of an acceptance alleged to have been forged 
by the drawer, a letter x^urporting to have been 
signed by deft, is })ut in as an admission, & as iiart 
of xdtf.’s case in chief, & its authorship was denied, 
it is left to the jury with tho whole of tho case. 
But a consent by deft, to a judgment in an action 
on a former bill drawn by the same person was 
held inadmissible as irrelevant. 

How does the fact that she [deft.] admitted a 
former bill prove that she authorised tho drawer 
to accept bills in her name, unless tlie former bill 
was accepted by his hand ? even if you showed 
that a single instance would be no evidence of a 
general authority (Cockhurn, C.J.). — Philpot 
V. Stock (1860), 2 F. & F. 180. 

3819. Of membership in company.] — Where 
a x>ltf. sued the members of a joint-stock co. for 
goods sold delivered, & the defence was, that he 
was himself a member of the co. : — Held : (1 ) his 
own letters, in which he spoke of himself as a 
member, were evidence to show that he was a 
member, although it was provided by tho partner- 
ship deed, that none should be members who did 
not execute the deed & it did not ax)pear that pltf. 
had executed it ; (2) those letters were evidence 
of his being a member at the time at which they 
were written, although his shares had been entered 
in the books of the co. as transferred to another 
person ; the x)rovisions of the deed requiring tho 
execution of a formal transfer, which it did not 

IlHd : a8 it appeared from the evi- 
dence that pltf. allowed tho jndsrment 
debtor to make other declarations with 
respect to tho property, it misrht bo 
presumed that ho permitted him to 
make those contained in tho letter, 
which was offered in evidence tSc 
rejected, & there being such a founda- 
tion laid at the trial as showed prinid 
facie a joint interest, or an interest of 
some kind, between pltf. & the judg- 
ment debtor with regard to tho goods 


PART IV. SECT. 13, SUB-SECT. 6.— 
C. (b). 

r. Of ownership of property.] — 
In trespass for seizing pltf.’s goods, 
under an execution against tho goods 
of A. : — Held : a letter written l)y A. 
before any third party had an interest 
in questioning the right to tho goods, 
was evidence to show the footing on 
which pltf. & A. then stood with respect 
to tho goods. — Robinson v. Rapeljb 


(1848), 4 U. C. R. 289.— CAN. 

s. -.] — M. by letter adiuilR’id 

that tho property la dispute was in 
tho hands of a third party, & after- 
wards sued deft, for It : — Held : such 
letter was evidence. — Macdonald v. 
Wood (1859), 8 <J. P. 42C.— CAN. 

t. .1 — On the trial of an 

interpleader issue, defts. offered in 
evidence a letter from the judgment 
debtor to them, which was rejected : — 
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Sect, 13 . — Private documents: Sid)-sect. G, C. {b) d: 

I). ; suh-secL 7, A,] 

appear had ever been executed. — llAiiVEY r. Kay 
(1829), 9 B. & C. 356 ; 7 L. .1. O. S. K. B. 167 ; 
109 E. R. 132. 

3820. Of title.] — In an action by assignees of 
a bkpt., admissions of their title as assignees by 
deft, in letters addressed to the solr. to the com- 
mission & to one of the assignees, are primd facie 
evidence of title, so as to dispense with strict 
proof, though there is a plea denying the title of 
pltfs. as assignees, notice to dispute has been 
given. — I nolis v. Hpence (1834), 1 Or. M. & R. 
432 ; 5 Tyr. 8 ; 4 L. .T. Ex. 11 ; 149 E. R. 1149. 

3821. Of authorship of letter — Machine copy — 
Although not admissible as evidence of letter sent.] 

• — A machine coijy of a letter written by pltf. to 
a third party was allowed to be given in evidence as 
an admission on the part of pltf., though not 
admissible as a letter. — N athan v , J acob (1850), 1 
E. E. 452. 

3822. Of authorship of former letter — Letter 
signed by procuration.] ™A letter signed by pro- 
curation is admissible, if unexplained, to prove an 
admission of the authorship of a former letter. — 
(lAUNTLETT V, Whitwouth (1849), 2 Car. & Kir. 
720. 

3823. Of existence of partnership-statement in 
letter that partnership dissolved.] — Brown 
When Brothers, No. 3794, ante. 

Admissions generally.]— Pari IT., Sect. 4, 
sub-sect. 2 ; l^art 111., Sect. 2, ante. 

D, Pffcct of Not Answering Letter. 

3824. Whether evidence — Against party re- 
ceiving letter.]— Pltf. wrote a letter to deft., 
which deft, did not answer. At the trial, pltf.’s 
counsel called for it under a notice to produce, 
& wished to give evidence of its contents : — 
Held : such evidence was not admissible ; but 
if, by the letter, pltf. demanded a certain sum, 
so much only of the copy of it might be read as 
stated the sum demanded. 

It is too much to say, that a man, by omitting 
to answer a letter at all events, admits the truth 
of the statements that letter contains. — Eairue 
V. Denton (1828), 3 0. & P. 103, N. P. 

AnnoUtiion : — Consd. Oasldll v. Skene (1850), li Q. B. 604. 

3825. - .]— A. & B. were tenants to 

)>ltf. of certain primiises for a term of three years. 
B. nevei* occupied the premises, but A., on the 
expiration of the tenu , held over. No assent of B. 
to the holding over was proved. An action for use 

occupation having been brought by pltf. against 

A. B., in which A. sullered judgment by default, 
pltf. tendered in evidence a letter written by his 
agent to B., after the expiration of the term, in 
which ho demanded rent alleged to be due subse- 
quently to the term. No answer was returned to 
this letter : — Held : as there was no evidence of 

B. ’s assent in this case, deft. B. was not liable for 
the rent, &; therefore the letter to him, although 
admissible, was not entitled ti^ much weight. — 
Draper v. Crofts (1816), 15 M. & W. 166; 15 
B. J . ICx. 02. 

3826. — .] — Led tors containing a de- 
mand, writtim to a deft., & unanswered by him, 
iSc in reference to wliich ho has afterw^ards made 


unsatisfactory statements, are admissible in 
evidence against him, although they also state 
facts showing how the demand arises. — G askilb 
i;. 8KENE (1850), 14 Q. B. 664 ; 19 L. J. Q. B. 275 ; 
14 L. T. O. S. 374 ; 14Jur. 597; 117 E. R. 256. 
Annotation .— Apld. Came v. Steer (1860), 5 H. & N. 628. 

3327. ,] — Where, in an action for 

goods sold & delivered, the question is whether 
deft, or a third person was the purchaser, letters 
of the tliird party to pltf. are admissible evidence, 
although not acted upon or answered by pltf. — 
Dickson v. Malcohm (Baronet) (1853), 21 L, T. 
O.S. 199,N.P. 

3828. .] — A letter from pltf.’s attorney 

to deft., coupled with the fact that it has not been 
answered, may be evidence against him. — Keen v. 
Priest (1858), 1 E. & F. 314. 

3829. — .] — Pltf. sold a hogshead of 

cider to deft., by sample, as good draught cider. 
After the arrival of the cask, deft, on May 28 
wrote to pltf. “ The cider differs from the sample, 
& the little I have sold has been complained of 
in every instance ; should this continue I shall be 
obliged to return it.” Pltf. did not answer this 
letter till June 24. Deft, in trying to sell it used 
20 gallons, but finding it unserviceable, refused 
to pay for the rest, which he returned to pltf. It 
was found as a fact that the 20 gallons were more 
than sufficient to enable the defendant to tost the 
quality of the bulk : — Held : the omission of pltf. 
to answer the letter of May 28 was evidence from 
which a jury might presume that pltf. acquiesced 
in the furtlier trial of the cider, & that deft, had 
not so accepted the bulk as to bo bound to pay 
for the whole. — L ucy v. Moufuet (1860), 5 H. & N. 
229 ; 29 L. J. Ex. 110 ; 157 E. R. 1168. 

Annotation Griinoldby v. Wolla (1875), L. 11. 10 

C. 1». ai)l. 

3830. .] — Pltf. did the builder’s work, 

&; C. the carpenter’s work to a house occupied by 
deft. An agent for pltf. & C. sent their separate 
bills to deft, in a letter signed by him “ per proc.P 
requesting payment. Deft, wrote to 0. in answer, 
that the pltf. had been expressly informed that the 
work was to be paid for by the landlord. Pltf. 
saw this letter shortly after it was written, & did 
not at the time deny the facts stated in it : — Held : 
the letter was admissible in evidence against pltf. — 
Oarne r. Steer (1860), 5 II. & N. 628 ; 29 L. J. Ex. 
281 ; 2 L. T. 189 ; 157 E. R. 1330. 

3831 . .] — It seems to have been at one 

time thought that a duty wtis cast upon the recipient 
of a letter to answer it, & that his omission to do so 
amounted to evidence of an admission of the truth 
of the statements contained in it. But that notion 
has been long since exploded & the absurdity of 
acting upon it demonstrated. It may be otherwise 
where the relation between the parties is such that 
a reply might be properly expected (Willes, J.). — 
Richards v. Gellatey (L^'72), L. R. 7 C, P. 127 ; 
26 L. T. 435 ; 20 W. R. 630 ; 1 Asp. M. L. 0. 277. 
Annotations : — Apld. Wiedemaun v. Walpole, [1891] 2 

Q. B. 534. Reid* Thomas r. Jones, [1920J 2 K. B. 399, 

3832. .] — There are cases, business & 

mercantile cases, in which the cts. have taken 
notice that, in the ordinary course of business, if 
one man of business states in a letter to another 
that he has agreed to do certain t hings, the person 

b. Of agreement — ■ Letters vouching 
yayrnent of rcat,] — Pltf.’s receipts & 
letters, voiichloff the payment of the 
i“cnt in full, & demanding it upon that 
basis, are evidence to sustain the agree- 
ment pleaded. — Lysaoht v, Dei.aoour 
(1859), 8 1. C. L. li. 453 ; 11 Ir. Jur. 
205.— IR. 


in quoetlou. the letter was admissible 
as evidonoo. — H ahnden v. Bank of 
Toronto (1804), 14 C. P. 490. — CAN. 

a. .] — IMtf. claimed a declara- 
tion that a certain piece of laud 
purchased from the Dominion Govt, 
la the name of deft. J. was the pro- 
perty of his brother, deft. U., & should 


1)0 sold to realise pltf.’s registered 
judgment against B. 

J., in a letter to 11. written in 1889, 
had referred to the property as “ your 
land " : — Held : the proper conclusion 
upon the whole evidence was that the 
iaud was really R.’s property. — Miller 
V. McCuaio (1900), 13 Mon. h. II. 
220.— CAN. 
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who receives that letter must answer it if he means 
to dispute the fact that he did so agree. So, 
where merchants are in dispute one with the other 
in the course of carrying on some business negotia- 
tions, <& one writes to the other, “ but you promised 
me that you would do this or that,”* if the other 
does not answer the letter, but proceeds with the 
negotiations, he must be taken to admit the truth 
of the statement. But such cases as those are 
wholly unlike the case of a letter charging a man 
with some offence or meanness. Is it the ordinary 
habit of mankind, of which the cts. will take 
notice, to ai^wer such letters ; & must it be 

taken, according to the ordinary practice of man- 
kind, that if a man does not answer he admits 
the truth of the charge made against him ? If it 
were so, life would be unbeai'able. A man might 
day by day write such letters, which, if they were 
not answered, would be brought forward as 
evidence of the truth of the cliarges made in them. 
The ordinary & wise practice is not to answer 
them — to take no notice of them. Unless it is 
made out to be the ordinary practice of mankind 
to answer, I cannot see that not answering is any 
evidence that the person who receives such letters 
admits the truth of the statements contained in 
them (Lord Esher, M.R.). — Wiedeimann v. 
Walpole, [1891] 2 Q. B. 534 ; 00 L. .T. Q. B. 702 ; 
40 W. R. 114 ; 7 T. L. R. 722, O. A. 

Annoiaiiona : -Apld. Quirk v, Thomas, [1910] 1 K. H. 51G ; 

Thomas u. Jones, (1921] 1 K. IL 22. 

3833. .] — A firm of contracd/ors ten- 

dered for the execution of certain work for the 
Comrs. of Works. The tender having been 
accepted, a contract in writing, to be signed & 
sealed on behalf of both parties, was prepared. 
Before the execution of tliis document by the 
Comrs. of Works the contractors wrote to say that 
they were sending the contract executed by them 
‘ ‘ on the assumption that in the event of the 
Bill dealing with workmen’s insurance now before 
Parliament becoming law, the i)ayments there- 
under which will fall upon this co. as employers 
will be recouped to the co. under clause 15 of the 
contract.” No reply was received to this letter, 
k, the contract was executed by the Comns. of 
Works. In an arbitration the arbitrator stated a 
case for the opinion of the ct. to ascertain whether 
tlie terms of the letter were binding on the comrs. ; 
— Held : the comrs. were not bound by the terms 
of the letter, nor cstopi)ed from relying upon the 
true construction of the sealed contract. 

No authority has been cited to me, nor, I am 
inclined to think could such an authority be cited, 
that persons are estopped from denying the true 
construction of a contract by failing to answer a 
letter, in which the other f)arty to the contract 
says that he thinks that the contract means so Sc so 


PART IV. SECT. 13, SUB-SECT. 7.-A. 

0 . General rule .} — In a letter l^y 
pltf.’s to deft, there was tho followinpr 
passage. “ This letter is without 
prejudiee to their legal po.sition ” : - 
Held: inadmissible as evidence. — 

Andeiison V. Wadev (1899), 20 

N. H. W. L. R. 412 ; IG N. S. W. W. N. 
83.— AUS. 

d. .] — In trespass for an 

assault, the act was proved, but not 
that deft, committed it. To supply 
this, letters were put in which hail 
passed between the attorneys on either 
side with a view of settlement, the 
first written expressly “ without pre- 
judice.” Pltf.’s attorney, w'ho pro- 
duced tho letters, also swore that deft, 
admitted it was ho who struck pltL 
Tho jury found for pltf. SemJble : tho 
letters should not have boon received 
even for tho purpose of proving- tho 


(Shearman, J.). — Leslie & Co. p. Works 
(1914), 78 J. P. 462. 

3834 . .] — There may be circumstances 

in which there is a duty to answer letters, or in 
which tho probability is so strong that a lettfu* 
would be answered, tliat an inference may be 
drawn from silence. But the general rule is 
otherwise (Phillimore, L.J.). — Quirk v. Thomas, 
[1910] 1 K. B. 516 ; 85 L. J. K. B. 519 ; 114 L. T. 
308 ; 32 T. L. R. 197 ; 60 Sol. Jo. 174, C. A, 
Annotations: — Mentd. Yorko r. Yorkshire Insoo., [19181 

1 K. B. 6G2 ; The Adams (1919), 88 L. J. P. 129 ; Jackson 

V. Anglo-American Oil Co., [19231 2 K. B. 601. 

3835 . .] — The question of not immedi- 

ately repudiating an accusation is one of very 
considerable difficulty, & is, in my view, entii'ely 
a question of degree. If a charge of outrageous 
conduct is made against a person in public, & he 
says nothing, I have always thought that a jury 
would be entitled to treat his silence as an admis- 
sion, if it was the class of accusation in respect of 
which, & tho people in the neighbourhood were 
the class of p(^ople from whom, a repudiation of 
an untrue charge would be expected. But I 
do not think the same principle applies to accusa- 
tions made by private letter. Lunatics write all 
sorts of letters to all manner of people, & if the 
receiver of a letter from a lunatic making a charge 
were bound to write at once <& deny it, the time of 
judges, at any rate, would be fuUy taken up by 
answering the letters. I quite agree that the 
mere fact of rec(dving a statement by letter is not 
enough to justify justices or a jury in finding 
corroboration (Scrutton, L.J — Thomas v, 
Jones, [1921] 1 K. B. 22; 90 L. J. K. B. 49; 
124 L. T. 179 ; 85 J. P. 38 ; 30 T. L. R. 872, 0. A. 

Whether corroboration — In action for breach 
of promise.] — See Uusband & Wife. 


.Sub-sect. 7. — Letters written “ Without 

PRE.JUDICB.” 

A. In General, 

3836, Meaning of “without prejudice.**] — 

Woodard v. Eastern Counties & London k 
Blackwall Ry. Co., No. 3855, j)ost, 

3837. .] — Pltf. signed a contract for the 

purchase of a leasehold shop from “ tho vendor,” 
subject to particulars k (conditions ; th(c 

auctioneer sigiu^d “ as agent for the vendor.” 
Pltf. paid a deposit, k vendor’s solr. forwarded to 
idtf.’s solrs. an abstract of title, k in reply they 
wrote ; “ Without prejudice to any (luestion 

which may arise as to the contract of purchas(i 
h( 3 rein, we beg to name Tuesday next to examine 
abstract of title, with deeds, etc.,” k after 
examining the abstract they forwarded requisitions. 


identity. — Burns v. Kerr (1850), 13 
U. C. R. 408.— CAN. 

0 . .] — All coiuriiunlcationa ex- 

pr(is.sod to be written without pre- 
judice, & fairly made for tho purpo.se 
of expressing tho writer’s views on the 
matter of litigation or dispute, as well 
as overtures for settlement or com- 
promise, which are not made with 
some other object in view & wrong 
motives, are not admissible in evidence. 
— PiRiE V. WVLD (1886), 11 O. R. 422. 
—CAN. 

f. — ,1— Overtures of pacification 

& any other offers or propositions 
between litigating parties, expressly 
or impliedly made” without prejudice, ' 
are inadinisslble In evidence on grounds 
of public policy, although tho pendency 
of such negotiations as a matter of 
fact may bo looked at. — York County 
V, Toronto Gravel Hoad & Con- • 


CRETE Co. (1882), 3 O. R. .58 4; afjd. 
1 1 A. R. 7G.5 ; 12 S. C. R. 517.— CAN. 

e. — — — In a suit for Rs.4G5, 
deft, pleaded JimiLitien. In reply 
]>ltf. rolled on an acknowledgment of 
th(‘ debt on a ]>oHtcard scut by deft, to 
pltf. written in Gujarati but iicaring 
the words ” without prejudice ” In 
English. This evidence was declanul 
to be inadmissible & tho suit was 
dlsmisHod. — Madiiavrav v. Gulabhiiai 
(1898), I. L. R. 23 Bom. 177.— IND. 

3836 i. Meanuio of without prejudiec.] 
— A letter containing an offer written 
” without prejudice,” means ” I make 
you an offer, it you do not accept it, 
this letter is not to bo used against 
mo.” But when the offer Is accepted, 
the privilege is removed. — Omnium 
Securitikb Co. u. Richardson (1884), 
7 O. 11. 182.— CAN. 
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Evidence. 


Sect. V^.— -Private doemnenis: Sub-sect. 7, A., B. 
cfc C.] 

writing at the foot of them, “ The above re- 
quisitions are made without prejudice to any 
question w’hich may arise as to the contract 
for the purchase of the premises.” Pltf. subse- 
quently repudiated the contract, on tlie ground 
{inter alia) that the contract did not disclose the 
name of tlie vendor, &. brought an action to 
recover the deposit : — Held : the expression in 
the correspondence, “ without prejudice to any 
question which may arise as to the contract of 
purchase,” could not have been meant or under- 
stood as referring to the validity of the contract. — 
Thomas v. Brown (1870), 1 Q. B. 1). 714; 45 
L. 3. Q. B. 811 ; 35 L. T. 237 ; 24 W. 11. 821. 
Amwiaiionti : — Mentd. IJosKitcr v. Miller (1877), 25 W. 11. 

890; Climiiig\\'oith v. Kschc (1923), 129 L. T. 808; 

Monnickeudam v. LcaiiBO (1923), 39 T. L. K. 445. 

3838. .] — 7i'e Bette, Leite v. Ferreira 

(1881), 72 L. T. Jo. 07. 

3839. .] — (1) Defts., being the owners of a 

paBiiit, communicated with pltfs. “ without pre- 
judice ” by letters, <fe at a iiersonal interview with 
them, on the footing that pltfs. had begun to use, 
& were preparing extensive plant for further using, 
a jirocess of manufacture which defts. alleged to 
be an infringement of their i)atent. By the letters, 
as well as at the interview, defts. asserted 
that unless an amicable arrangement could be 
attained they should insist upon their legal rights. 
No arrangrnent was made, nor did defts. com- 
mence any proceedings : — Held : defts. had made 
tlireats against the plaintilts within the meaning 
of the Patents Act, 1883 (c. 57), s. 32. 

(2) What I understand by negotiation without 
prejudice is this : pltf. or deft., a party litigant, 
may say to his oi)ponent : “ Now you k> I are 
likely to bo engaged in sev(‘re warfare ; if that 
warfare proceeds you understand 1 shall take every 
advantage of you that the game of war permits ; 
you must expect no mercy 1 shall ask for none ; 
but before bloodshed let us discuss the matter 
let us agree that for the purpose of this discussion 
we will be more or less frank ; we will try to come 
to temis & that nothing that each of us says shall 
ever be used against the other so as to interfere 
with our rights at war, if unfortunately war 
results.” '4^1104 is what I understand to be the 
meaning not the definition of ” without prejudice ” 
(Kekewick, ,1.). — Kurtz A- Co. v. Srenct: & Sons 
(1887), 57 L. J. Ch. 238 ; 58 L. T. 438 ; 5 B. P. C. 
101. 

Annotation : — Genernll}/, Mentd. Willoughby v. Tuylor 

(1893), 11 II. C. 45. 

384<0. “.] — (1) Letters written without pre- 
judice are inadmissible to show that there is good 
cause for depriving a successful litigant of costs 
under Ord. 05, r. 1. 

(2) What is the meaning of the words “ without 
prejudice.” I think they niiuin without pre- 
judice to the position of the writer of the letter. 
If the terms i)roposed in the letter are accepted 
a comj)leto contract is established, the letter, 
although written without prejudice, operates to 
alter the position of affairs & to establish a contract 
of which specific performance would be given. 
Supposing a letter is written without jirejudice, it 
is, according both to authority <& to good sense. 


that the answer also should be without prejudice 
(Bindley, li.J.). — Walker v. Wilsher (1889), 
23 Q. B. L). 335 ; 58 L. J. Q. B. 501 ; 54 J. P. 213 ; 
37 W. R. 723 ; 5 T. L. H. 649, C. A. 

3 g 4 l. .] — Reaps, made three contracts with 

applt. in .Tan. 1913, July, 1913, & Apr. 1914, under 
which they contracted to supply applts. with three 
hundred reels of paper weekly from 1914 to 1917. 
Each contract contained a clause that the orders 
were subject to strike or lock-out clauses & force 
yyiajeure, fire, or breakdown. After war was 
declared disputes arose as to each of the contracts, 
but ultimately these disputes were settled ” with- 
out jirejudice ” by agreements for an increase in 
price. Wliile the rearrangements for continued 
supply were in force regulations were issued under 
a Proclamation made in Feb. 1916, fixing the 
quantity of paper or paper making material allowed 
to be imported under licence at two-thirds of the 
licensee’s consumption in 1914. Further disputes 
then arose as to prices demanded by resps. which 
increased prices applts. paid under protest, re- 
serving their right to bring an action to recover 
the moneys paid in excess of the contract i^rices 
& damages for breach of contract ; — Held : the 
words ” without prejudice ” only meant that the 
rearrangement was not to be treated as prejudicing 
the position of the parties under the contracts in 
reference to any i:)eriod other than the particular 
one in reference to which they were then arriving 
at a fresh agreement, <fe, as there was nothing un- 
reasonable in the rearrangement apx>lts. could not 
recover the excess paid up to Mar. 3, 1916. — 
llULTON (E.) & Co., i.TD. V. CilADWlCK, TAYLOR k> 
Co. (1919), 122 B. T. 60; 35 T. L. R. 620; 63 
Sol. Jo. 681 ; 24 Com. Cas. 297, II. B. ; affg. 
(1918), 34 T. B. R. 230, C. A. 

Annotations : — Mentd. Blackburn Bobbin Co. r. Allen, 
(19181 1 K. B. 640; lie Badische Co., Bayer Co., etc., 
11921] 2 Ch. 331. 

B. Admissibility. 

3842. Letter must be written in reference to 
dispute or negotiation— Letter of apology.] — 

Healey v. Thatcher, No. 3804, ante. 

3843. .] — Where letters are written “ with- 

out prejudice,” with a view to a compromise, 
they cannot be given in evidence.— H oghton v. 
Hoghton (1852), 15 Beav. 278 ; 51 E. R. 515. 
Annotations : — Mentd. A.-G. v. Magdalen College, Oxfonl 

(1854), 18 Heav. 223; Beanland r. Bradley (1864). 2 
Bm. & G. 339 ; Cobbet t v. Brock (1855), 20 Beav. 524 ; 
Wriglit V. Vanderplank (1855), 2 K. & .1. 1 ; DiniHdale 
V. Dinisdale (185G), 25 L. J. Ch, 806 ; Hartopp v. Hartopp 
(185G), 21 Beav. 259 ; Bury v. Oppenheim (1859), 2G 
Beav. 694 ; Head r. Godlec, Reynolds r. Godleo (1859), 
.lobn, 53G ; Jenner v. .leaner (1860), 2 J)e G. F. & .1. 359 ; 
James v. Holmes (1862), 31 L. ,J. CUi. 567 ; Chambers v. 
Crabbe (1865), 34 Beav. 457 ; Foils r. Burr (1865), 34 
Beav. 543; Turner v. Collins (1871), 7 Cli. App. 329; 
Carnegie r. Carnegie (1874), 30 L. T. 460 ; Fane v. Fane 
(1875), L. R. 20 Ed. 698 ; Lovell v. Wallis (No. 2) (1884), 
50 L. T. 681 ; Allcard r. Skinner (1887), 36 Ch. H. 145 ; 
Hoblyii V. Hoblyn (1889). 41 Ch. I). 200 ; Biscboll's Trustee 
V. Frank (1903), 89 L. T. 188. 

3844. — — .] — Semhle : a lett/cr expressed to 
be without prejudice could not be used against the 
writer . — Be River Hteamer Co., Mitchell’s 
Claim (1871), 6 Ch. App. 822; 25 B. T. 319; 
19 W. R. 1130, T.. JJ. 

Annotations : — Mentd. Morgan r. Rowlands (1872), L. R. 7 
Q. B. 493 ; Quincey v. Sharpe (1876), 1 Ex. I). 72 ; Bkeet 
V. Lindsay (1877), 2 Ex. D. 314 ; Banner r. Berridgo 
(1881), 18 Ch. D. 254 ; He Bethell, Bethcll i*. Bethcll 
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3843 i. Letter must he uritten in 
reference to dispute or negotiation .] — The 
rule which excludes documents marked 
“ without prejudice '* has no applica- 
tion miless some person la in dispute 
or negotiation with another, & terms 
are onered for the settlement of the 


dispute or negotiation. — Bank of 
O iTAWA V . Stamco, Ltd. (1915), 8 
W. W. R. 574.- CAN. 

h. Extent of protection — Letter tf:* 
account .] — Where deft, had rendered 
an account to pltf. with a letter stating 
that the letter Sc account were sent 
“ without prejudice,*’ in case certain 


proposals therein contained wore not 
accepted : — Held : not admissible evi- 
dence on behalf of pltf. — Ritchey v. 
Howard (1857), 6 C. F. 437.— CAN. 

k. Where compromise preri- 

onsly offered .] — Where a party has, 
on a previous application in the action, 
made use of the fact that he had offered 
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XU V. Curweii V. Milbum (1889), 42 Ch. D. 424 ; 

Aichols V, Kegeut'a Omal Co. (1894), G3 L. J. Q. B. 641 : 

Lusherr. Hassard 
’ Maniram r. llupchand (1906), 
"" 1^* II* 619 ; He ilootwood & Bistrict Electric Ligrht 

I ^86 ; Ecttos v. Robertson 

ViifZi;, 61 1, 1j. H. 681. 


3845. .]— Grace v. Baynton (1877), 21 

Sol. Jo. 631,L. JJ. ' 

J — liocHE V. Armstrong, No. 

3852, post, 

^ 3847. Inclusion in affidavits.] —Letters written 
^ without prejudice ” are not to be introduced 
into affidavits. — h^iipp v. Bridgwater &; Taunton 
Canal Co. (1855), 3 W. B. 350. 

— r~ objection.] — The question 

of the admissibility in evidence of letters written 
without prejudice ought to be decided at the trial 
of an action, when all the facts are before the ct., 
<fe not on an application under It. S. C. Ord. 38, 
^ ^ strike extracts from such letters out of an 

affidavit. — /Ve Jessopp (A Solicitor) (1910), 
54 Sol. Jo. 613, C. A. 

3849. Extent of protection — Letter & answer.] — 

Where a letter written by one of the parties to a 
dispute to the other, is expressed to be “ without 
prejudice,” neither that letter nor the answer to 
it can be given in evidence on the part of the writer 
of the first letter, although the answer is not ex- 
pressed to be ” without i^rejudice.” — Paddock 

Forrester (1842), 3 Man. & G. 903 ; 3 Scott, 
N. R. 715 ; 133 K. R. 1404. 

^imotations :-~Reid, Walker v, Wil«licr (1889), 23 Q. B. D. 

335. Mentd. Hilton v . Granville (1844), 5 Q. B. 701. 

3850. Preceding letter.] — - A letter from 

pltf.’s solrs. to deft., which was followed in a day 
or two by another hitter guarding against prejudice 
to i)ltf.’s legal <fc other lights, was not allowed to be 
used by deft, as evidence for any purpose of his 
defence. — Peacock v. Harper (1877), as reported 
in 20 W. R. 109. 

3851. Whole negotiation.] — Wliere a 

negotiation for a compromise is commenced by 
one letter written ” without prejudice,” the wdiole 
is protected . — lie Harris, h'x p . Harris (1875), as 
reported in 44 L. J. Bey. 33 ; 32 L. T. 417, L. JJ. 

3852. Parties & their solicitors.] — In 

a dispute between tw^o parties, letters negotia- 
tions beiw^cen their respective solrs., whitdi are 
written or declared to be without prejudice, arc 
inadmissible in evidence not only against the 
parties themselves bOt also against the solrs.- - 
La Roche v. Armstroncj, [1922] 1 K. B. 4 85 ; 91 
L. J. K. B. 342 ; 120 L. T. 099 ; 38 T. L. R. 347 ; 
00 Sol. Jo. 351. 


C. For What Purposes Adinlticd. 

3853 Not as admission — Of debt.] — A letter sent 
by a debtor to a creditor, resi^ecting a debt, which 
contains, in the introductory part, tliese words, 
” which is not to be used in prejudice of my rights 
now, or in any future arrangement that may be 
made or instituted,” cannot be given in evidence 
in an action for the debt, for the purpose of taking 
the case out of the statute of limitations. — Gory v. 
Bretton (1830), 4 (J. & P. 462, N. P. 

3854. .] — I^fotters written ‘‘ without pre- 

judice ” cannot be used in evidence of admissions. 


— Jones v. Foxall (1852), 15 Bcav. 388 ; 21 
L. J. Gh. 725 ; 51 E. R. 588. 

Annotatimis Mentd. Vyso r. Foster (1874), L. H. 7 H. L. 

318 ; He Wilcoxon, Exp , Andrews (1884), 25 Ch. D. 605, 

3855. Question of costs.] — (1 ) A railway co. 

having entered into possession of certain lands 
required for their w'orks after notice by the land- 
owner that they were not to enter until payment 
of the purchase money, an injunction was granted, 
against their retaining possession. They after- 
w^ards entered into a long correspondence 
” without prejudice.” Ultimately they paid the 
purchase & compensation money inlD ct. ; & 

then moved only to dissolve the injunction. 
Plff. wished, on that motion, that all proceedings 
might be stayed & to go into the general question, 
but defts. refused. Thereupon pltf. moved to that 
etTect : — Held : defts. ought to pay all the costs 
of the suit, including the costs of this motion. 

(2) The correspondence was to be ” without 
prejudice ” ; which means, not that the parties 
are not to ho bound by the statements made in the 
course of that correspondence, but only that the 
whole is to he considered as an amicable treaty, 
not to be stri(;tly construed to the injury of any 
party (Wood, V.-C.). — Woodard v. Eastern 
Counties & liONDON & Blackwall Ry. Co. 
(1855), 1 Jur. N.S. 899. 

3856. .] — A husband wife, under their 

marriage settlement, were to have the use & 
enjoyment of all the personal estate of the wdfe, 
together with cliattels of the husband, during their 
lives, A of all such per sonalty as they might become 
I^ossessed of or entitled to during the coverture. 
Shortly after the marriage the husband built houses 
on land, not Iris own, but adjoining his own, 
obtained a lease & built other houses, stating that 
t hey were built with his wdfe’s money, A- then di(Hl. 
The wife remained in possession of the irroperty, 
tfe died intestate, & tire heiress of the husVrand 
brought an action of ejectment against the wife’s 

1 epresentative <fc the tenants, to recover possession. 
An injunction was obtaim'd to restrain the action, 
pltf., the wdfe’s representative, claiming the houses 

lease, asking by his bill for a conveytitice, 
account, injunction, receiver, deft.’s solicitor 
otTering, ” without prejudice,” to take tlie money 
laid out as a charge on the hou8(3H '.—Held : the 
olTer of deft.’s solicitor might bo us(‘d against 
pltf. on the (piestion of costs, inasmuch as the 
decree was in the same tiirms as tlui otfer, ])ltf. 
must pay tlie costs. — Williams v. Thomas (1862), 

2 Drew. & 8m. 29 ; 31 L. J. Ch. 674 ; 7 L. T. 181 ; 
8 Jur. N. S. 250 ; 10 W. R. 417 ; 62 E. R. 532. 
Atnuitatuma Consd. Walker r. Wilshcr (1889), 23 Q. B. I>. 

335. Mentd. He llritlHh IToviclont, etc. Asscc. Soe., 

Staiiley'8 Case (1804), 4 De G. J. &- Sin. 407. 

3857. .]— Waj.ker v, Wilsher, No. 3840, 

(i)ile. 

3858. To prove waiver of notice of dishonour — 
On acceptance of conditional offer.] — Deft, being 
sued on a bill of (exchange drawn & indorsed by 
him, wrottj to pltf.’s attorneys in a letter headed 
” Without prejudi(;e,” as follows : ” 1 never had 
any notice of dishonour of this bill, but if Die 
debt will be accepted without costs, I do not w’ant 
Mr. Holdsworth to be the loser of it, & I would give 
a cheque.” Thereupon idtf. took out a rule to 


a compromise, evlduuce of such oiler 
is admissible at the trial, though it 
purported to bo made without pre- 
judice. Such previous use of the oiler 
divests it of the character of a privi- 
leged communication. — Johnston v. 
Jackson (1880), 6 V. L. II. 1. — AUS. 

1 . after settlement 

effected .) — Letters written “ without 
prejudice ” with a view to eflecting 


a settlement of a case are privileged, 
])ut lose that privilege as soon as the 
settlement has been effected. — Knait* 
V. Metropolitan Permanknt Build- 
INO Assocn. (1888), 9 N. 8. W. L. IL 
408 ; 5 N. 8. W. W. N. 27,— AUS. 

PART IV. SECT. 13, SUB-SECT. 7. -C. 

3855 i. Question of costs .) — Although 
a letter written ’* without prejudice '' 


by a party in the com’se of a cause 
cannot bo read against him, it may be 
road by him on the question of costs, 
in order to show that be bad made such 
an offer as rendered the further pro- 
Hceiitiori of the suit urmccessary, — 
Boyd v. Simpson (1879), 20 Gr. 278.— 
CAN. 


m. To i)roi'e hona fides.) — Clark 
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Sect, 13 . — Private documents: Sub-sect. 7, C.; sub- 
sects, 8, 9, 10, 11 12.] 

discontinue the action on payment of costs, which 
were afterwards taxed paid by him. Before 
the costs were paid pltf . commenced another action 
on the bill against deft., & at the trial offered the 
above letter as evidence of waiver of notice of 
dishonour ; it was admitted by the learned judge 
& the jury found for the plaintiff. On a motion for 
a rule to set the verdict aside upon the ground that 
the letter, being “ without prejudice,” was not 
admissible : — Held : the letter was a conditional 
offer to waive notice of dishonour, wliich became 
absolute when i)ltf. accepted the teniis by dis- 
continuing the fli'st action Aj foregoing costs, & 
was therefore rightly admitted in evidence. — 
IIOLDSWOUTH V. Dimsdale (1871), 21 L. T. 300 ; 
19 W. K. 798. 

3859. To prove act of bankruptcy.] — A written 
notice sent by a debtor to one of his creditors that 
he has suspended payment or is about to suspend 
paj^ment though expressed to be of his debts 
written “ without prejudice ” is admissible in 
evidence to prove an act of bkpcy., upon the hear- 
ing of a bkpcy. petition. — Ite Daintrey, Ex p, 
Hoi.t, [1893J 2 Q. B. 116 ; 02 L. J. Q. B. 511 ; 09 
li. T. 257 ; 41 W. R. 590 ; 9 T. L. K. 452 ; 37 
Sol. Jo. 480 ; 10 Morr. 158 : 5 R. 414, D. C. 

3860. Not to prove malice.] — Oounsjl for pltf. in 
his opening speech read a letter which was written 
without prejudice ^ which was undoubtedly well 
(ialculated to influence the jury against deft. . . . 
It is not necessary to discuss how it could have been 
evidence against deft, under any circumstances. 
It was a letter written by the husband to one of the 
solrs. in the ciise & assumed to be evidence of 
malice on the part of deft, because it was a copy in 
her handwriting. I will only say that I do not 
assent to its being evidence against her, its only 
relevance being to show malice by her & simply 
without more proof of authorship than that it was 
in her handwriting & a copy of her husband’s 
letti'r (Loud IIalsbcjry, 0.). — Watt v. Watt, 
[1905]A.O. 115 ; 74 L, J. K. B. 438 ; 92 L. T. 480 j 
53 W. R. 547 ; 21 T. L. R. 380, H. L. 

Annotations : — Mentd. Jenklus v. Tall Vale lly. (1912), 106 

h. T. 715 ; Barber v. Deutsche Bank (Berlin) London 

Affency. (lUlDJ A. C. 304. 


Sub-sect. 8. — Private and Confidential 

LErrERS. 

3861. Admissibility.] — An action having been 
commenced by a clergyman for the rescission of a 
contract on the ground of misrepresentation by 
deft., deft, wrote to pltf. inclosing a copy of the 
statement of claim in the action, with marginal 
comments of an abusive character, & stating his 
intention of publishing & sending to all the clergy 
in London copies of the pleading so annotated, & 
of his letter to pltf. He had i)reviously sent to 
pltf. letters on the subject of the action, marked 
“ private &; confidential ” in which he made other 
thi*eat8 as to publication : — Held : deft, could not, 
by making his letters “ private,” etc., impose upon 
])ltf., who had refused to hold any personal com- 
munication with him, any condition as to the way 
in wliich they might be used. — Kitcat v, Hiiarp 
(1882), as reported in 48 L. T. 64. 

Annotation : — lllentd. Hubbard v. Woodflold (1913), 57 
Sol. Jo. 729. 


Sub-sect. 9. — Negotiable Instruments. 

3862. Admissibility — Copy.] — Copy of a pro- 
missory note taken by one, who had been entrusted 
with the note & was since dead, contained an 
acknowledgment that notliing was due. This was 
allowed to be read as evidence, though not proved 
to be a true copy, <fc though deft, had sworn there 
was no such acknowledgment under the note, 
it appearing when the note was produced, that the 
bottom of it was torn off. — Winne v, Lloyd 
(1707), 2 Vern. 003 ; 1 Eq. Cas. Abr. 228 ; 23 
E. R. 994, L. 0. ; ajfd., sub nom. Lloyd v. Wynne 
(1709), 2 Bro. Pari. Cas. 374, H. L. 

Unstamped instrument.] — See Bills of 

Exchange, Vol. VI., pp. 493, 509-512, Nos. 3122, 
3253-3278. 

How proved -Date of instrument.] — See Bills 
OF Exchange, Vol. VJ., pp. 50-52. 

Acceptance & signature.] — See Biixs of 

Exchange, Vol. VI., pp. 05-08. 

Forged signatures.] — See Bills of 

Exchange, Vol. VI., p. 108, Nos. 740-745. 

Consideration.] — See Bills of Exchange, 

Vol. VI., pp. 172-174. 

Payment of instrument.] — See Bills of 

Exchange, Vol. VI., pp. 359-362. 

Alteration of instrument.] — See Bills of 

Exchange, Vol. VI., pp. 385, 380. 

3863. For what purposes admitted — All pur- 
poses.] — In an action for rent by the landlord’s 
exor. a cheque was put in, which bore at the back 
an indorsement by deft, conflrming his statement 
that it was given as payment in advance of the 
rent. 

The cheque is in evidence, & in evidence for all 
purposes. How can I prevent the jury from seeing 
anytliing on it ? What the indorsement amounts 
to is another question. It is a general rule as to 
all such instruments, tViat if put in they arc 
evidence altogether, & taken as read. What the 
cheque proves is ])ayment, but it is impossible 
for me to exclude what is upon it. A parol 
contract may be varied by parol, & the rent made 
payable in advance (Byles, J.). — Nash v, Guay 
(1801), 2 E, & F. 391, N. P. 

3864. To prove debt.] — It is not evidence 

of itself to establish a loan of money by pltf. to 
deft, to x>rovc that d(Jt. received cash for a draft 
or cheque drawn by pltf. on his bankers, & payable 
to him by name out of money of pltf.’s, then in 
the bank. — Cary v. Gerrish (1801), 4 Esp. 9, 
N. P. 

3865. .] — Proof of the delivery & 

payment of a cheque to pltf. is not sufficient 
evidence of a debt in order to support a set-off, 
unless it be shown upon what consideration, & 
under what circumstances, the cheque was given. — 
Aubert 7’. Walsh (1812), 4 Taunt. 293; 128 

E. R. 342. 

To prove payment.] — Sec Contract, Vol. 

XII., pp. 462-471, 473, Nos. 3755-3840, 4001- 
4003. 

3866. I.O.U. — Evidence of advances.] — 

Deft, had taken, & still held, an acceptance & 
two I. O. U.’s of x>ltf. as acknowledgments of sums 
duo to Ixim, wliich were afterwards included in 
the mtge. debt : — Held : in the absence of any- 
thing to throw discredit on the holder, these 
acknowledgments must be taken as primd faxie 
evidence of the advances. — Judd v. Ollard 
(1859), 33 L. T. O. 8. 208 ; 5 Jur. N. S. 755. 


V. Ghani) Trunk Hr. Co. (IS69), 29 Whoiti iiefi;(>tiatiouB with a view to prove the binding’ contract notwith- 
IJ. C. B. 136. — CAN. settlement of a suit concluded by means standing the restrictive words. — V ar- 

of letters marked without prejudice " don t?. vardon (1883), 6 O. U. 719.— 
n. To prove binding coniract,] — the letters may be given in evidence to CAN. 
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-J — See, generally, Bills op Exchange, 

VoL VI., pp. 459, 460. 

Un^itamped Instrument.] — See Bills op 

Exchange, Vol. VI., pp. 609-512. 

.] — See, also, Bills op Exchange, Vol. VI., 

pp. 486-489. 


Sub 'SECT. 10. — Receipts. 

For what purposes admitted — ^To prove pay- 
ment.] — See CoNTBACT, Vol. XII., pp. 494-496, 
Nos. 4028-4059. 

3867. To prove agreement as to mode of 

payment.] — Bertie v. Beaumont, No. 3587, 
ante * 

3868. .] — Old receipts for tithes & 

moduses, expressed merely to have been given to 
A. for sums received of liim by B. on account of O., 
sufficiently appear to relate to the parish, it haying 
been proved that persons of those names were 
respectively, at the dates of the receipts, owner 
of lands in the parish, & curate <te rector thereof ; 
& such receipts having been found by A. amongst 
liis late father’s papers, under whom he claimed, 
are admissible in evidence to prove the moduses. — 
Tomlinson v. Lymer (1831), 4 Sim. 467 ; 68 
E. R. 175. 

3869. As evidence of existence at time of 

date.] — Certain documents purporting to be a 
receipt of a delivery order for the goods, in the 
handwriting of tlie bkpt. <fe dated as of the day 
of the sale, were delivered to a witness by the 
bkpt. after his bkpey., about a month after the 
alleged sale. There was no evidence, independent 
of the documents themselves, that they existed 
before the bkpey. : — Held : the documents were 
admissible as evidence of their existence at the 
tim(^ they bore date. — Morgan v. Whitmore 
(1851), 0 Exch. 716 ; 20 L. J . Ex. 289 ; 155 E. R. 
733. 

On policies.] — Sec Marine Insurance Act, 1906 
(c. 41), s. 54 ; Insurance. 

Receipt clause in deed.]— EsiorrEL, Vol. 
XNl., pp. 205, 206. 


Sub-sect. 11. — Telegrams. 

3870. Admissibility.] — Senible : telegraphic mes- 
sages are admissible evidence. — Meeson v* Oliver 
(18.54), 23 L. T. O. 8. 271, N. T. 

3871. Unsigned telegram.] — (1) Telegraph 

cos. cannot refuse to answer questions as to 
messages transmitted by them, they must, if 
called ui)on, produce such messag(!s. 

(2) A telegram will be admitted as evidence, 
although not signed. — Coventry Case, Ince’s 
Case (1869), 20 L. T. 405, 421; 1 O’M. & H. 97, 
104. 

Anrwfations : — Generally, Mentd. Bristel Case, Britt v. 
Robinson (1870), L. R. .'i C. 1*. 503 ; Hfirsham Case (J870), 
.3 O’M. & H. 52 ; Garrick fergus Case (1880), 3 O’M. & H. 
00 : Louth County Case (1S80), 3 O’M. & H. IGl ; lilffdeu 
r. Passraoro Edwards & Grenfell (1880), 44 L. T. 193; 
Salisbury Case (1880), 3 O’M. & H. 130 ; Salisbury Case 


(1883), 4 O’M. & H. 21 ; Belfast Western Division Case 
(1886), 4 O’M. & H. 105 ; Packard r. Colllugs & West 
(1886), 54 L. T. 619. 

3872. Production — Jurisdiction of court to order.] 

—Mare r. I^wrie (1853), 10 L. T. 275. 

3878. .] — Stroud Case (1874), 2 

O’M. & H. 107. 

^nnotofioTis -Overd. Bolton Case (1874), 2 O’M & H. 138. 
Consd. Harwich Case (1880), 3 O’M. & H. 61. Mentd. 
Monmouth Boroughs Case (1901), 6 O’M. & H. 166. 

3874. .] — Taunton Cask (1874), 30 

L. T. 125, 130 ; 2 O’M. & H. 66, 72. 

Annotations : — Consd. Stroud Case (1874), 2 O’M. & H. 107, 
Mentd. Galway Borough Case (1874), 2 O’M. & H. 196 ; 
Wigan Case (1881), 4 O’M. & H. 1. 

3875. .] — Bolton Case (1874), 2 

O’M. & H. 138. 

Annotations : — Consd. Harwich Case (1880), 3 O’M. &: H. 61. 
Mentd. Stroud Case (1874), 2 O’M. & H. 181 ; Strrud Cose 
(1874), 3 O’M. & IT. 7 ; Woodward v. Sarsons (1875), 
L. R. 10 C. P. 733 ; Horsham Case (1876), 3 O'M. & H. 52 ; 
Packard v. Ceilings & West 0886), 54 L. T. 619. 

3876. .] — The Post Office authorities 

may be ordered to produce specified telegrams. — 
Harwich Case, Tomline v* Tyler (1880), 44 
J.. T. 187 ; 3 O’M. H. 61. 

Annotations : — Mentd. West bury Case (1880), 3 O’M. & H. 
78 ; McLai-en v. Home (1881). 7 Q. B. D. 477. 

3877. Duty of officials to obey order for 

production.] — Coventry Case, Ince’s Case, No. 
3871, ante . 

3878. .]— Bolton Case (1871), 2 

O’M. & H. 1.38. 

Annotatiom : — Refd. Harwich Case (1880), 3 O'M. & H. 61. 
Mentd. Stroud Case (1874), 2 O’M. & H. ISl ; Stroud 
Case (1874), 3 O’M. & H. 7 ; Woodward v. Sarsons (1875), 
L. It. 10 C. P. 733 ; Horsham Case (1876), 3 O’M. & H. 
52 ; Packard v. Ceilings 8c West (1886), 51 L. T. 619. 

3879. — - Necessity for — Criminal proceedings 
— To prove telegram sent by prisoner.] — Whore in 
a criminal case it is sought to give in evidence the 
contents of a telegram sent by prisoner to a wit- 
ness, it is absolutely necessary that the original 
message handed to the post oflice sliould he pro- 
duc(5d or proof given that it is destroyed, & the 
copy received by a witness cannot be given in 
evidence until it- is proved that the original cannot 
be produced. — R. v. Regan (1887), 16 Cox, C. C. 
205. 

Contracts made by telegram,] — Sec Contract, 
Vol. XII., pp. 61, 75, 77, 79, 92, Nos. 373, 436, 444, 
449, 450, 470, 561. 

Ambiguity In telegram — Sent to agent .] — Sea 

Agency, Vol. I., p. 429, Nos. 1208, 1212, 1213. 


Sub-sect. 12.— Wills. 

3880. Admissibility — Unexecuted will.] In 

questions of pedigree, tlui circurn.stance tiiat a docu- 
ment containing a relevant dc^claration by a 
deceased declarant is not complete for its i^rimary 
purpose does not affect the admissibility of the 
declaration. Thus, whore the question was one as 
to the marriage of A. B., botli deceased, a declara- 
tion by A. that B. pfissed as his wife contained in a 
draft will in A.’s handwriting : — Held : admissible, 
although such draft will was never executed by A. 


PART IV. SECT. 13, SUB-SECT. 11. 

3872 i. Production — Jurisdiction of 
court to order .] — The ct. ordered the 
a|^nt of a telegraph co, to produce 
all telegrame sent by resp. & his 
alleged agent during the election, 
reserving to resp. the right to move 
the ct. of appeal on the jiolnt ; the 
responsibility as to consequences, if 
it were wrong so to order, to rest on 

S etitloner. — South Oxford Election 
ASK, Hopkins v. Oliver (1875), 
H. K. C. 243.— CAN. 


o. Whether secondary evidence 
admissible — Proof of receipt by 
addressee .] — In an action claiming 
damages for wrongrfully procuring 
pltf.’s son to leave his service & 
refusing to allow him to return, 
secondary evidence was offered &; 
rejected of a telegram sent by pltf. 
to deft, demanding the son’s return : — 
Held : the ovldenoo should have boon 
received. The same principle that 
admits proof that letters were deposited 
in the post office duly addressed, as | 


tending to show that they weio 
received by the persons to whom they 
are addressed, applies to telegrams. — 
White v. Flemming (1888), 20 N. S. R. 
(8 R. & G.) 335.— CAN. 


PART IV. SECT. 13, SUB-SECT. 12. 

p. Admissifnlity — Ooijy.] — A copy 
of a will oertiflod by the deputy regis- 
trar of T)robatc after the death of 
the registrar, & during a vacancy in 
the office, was properly rooeived in 
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Evidence. 


Sect, 13 . — Private documents: Sub-sect, 12. Sects. 
U 15.] 

— lee Lamueut (188(5), 56 L. .1. Ch. 122 ; 5(5 L. T. 
15 ; 8 T. L. R. 210. 

3881. .]— A testator left in a box 

belonging to him a letter written by him to liis 
exor., wliich had not been communicated to the 
exor., in which was said “ the £100 I lent you does 
not fonn paH of the money left you ; it is can- 
celled ” ; the letter was a testamentary 

document not duly executed, & was inadmissible 
in evidence of the cancellation of the debt.— Re 
llYSLors llysLOP v. Chamueulain, [1894] 8 Ch. 
522 ; 01 1.. J. Ch. 108 ; 71 L. T. 373 ; 43 W. R. 
0 ; 88 Sol. Jo. 008 ; 8 R. 080. 

Annotaiion : — Mentd. Me Stewart, Stewart v. McLauerlillii, 

2 Ch. 2C)1. 

,] — See, generally, Executors ; Wills. 

How proved — Necessity for calling attesting 
witness.] — See Executors. 

Ancient will.] — See Sub-sect. 1, ante. 

.] — Sec, generally. Executors ; Wills. 

3882. For what purposes admitted — To prove 
age of person —Statement of date of person’s birth.] 
— The statement in a will of the date of a person’s 
birth \ -Held : primd Jade evidence of that 
pci'son’s age. — V ulliamy v. Huskisson (1838), 
8 Y. C. Ex. 80 ; 2 Jur. 050 ; 100 E. R. 028. 

3883. To prove death of testator without 

children — Will leaving all testator’s property to 
collateral relations or friends.] — In pedigree cases 
an old will, by which testator x)ur{)ort8 to leave all 
his property to collateral ndations or friends, is re- 
garded as very strong evidence of his having died 
without children. — H ungate v, Gascoigne (1810), 
2 Ph. 25 ; 2 Coop. temp. Cott. 405 ; 15 L. .1. Ch. 
882 ; 8 E. T. O. S. 17 ; 10 Jur. 025 ; 41 E. R. 
850, L. C. 

Annotation : — Mentd. Wasoii v. WcHlininstor Improvement 
Coiiirti. (1801), i L. T. 80. 

3884. To prove cancellation of debt — 

Unexecuted will.] — He Hyslop, IIyslop v. 
OHAMT3ERLA1N, No. 3881, atltc. 


Sect. 14.- INSCRIPTIONS. 

3885. Admisslbillty—Monumental inscription.]— 

Neal d. Athol (Duke) v. Wilding (1741), 2 
Stra. 1151 ; 93 E. R. 1091. 

3886. Tombstone.] — Inscriptions 

upon tombstones & engravings on rings arc 
evidence of pedigree. 

Upon tpiestions of pedigree inscriptions upon 
tombstones are admitted ; as it must be supposed, 
the relations of the family would not permit an 
inscription without foundation to remain. 8o 
engravings ui)on rings are admitted ; ui)on the 
presumption, that a person would not wear a 
ring with an error upon it (Lord Erskine, C.). — 
VoWLES V, Young (1800), 18 Vcs. 140 ; 88 E. R. 247. 
Annotations : — Mentd. .lolmyoii v, La\vson (1821), 2 Biiijf. 

8t) ; 1)00 tl. Fiitlor r. lUuvdall (1828), 2 Moo. & P. 20 ; 

Haiuos r. Guthrie (1884), 13 Q. H. D. 818. 

38 g 7 . .] — In an action for use &. 

occupation by the reversioner, against a person 
who had been tenant for years, determinable on 
three lives : (1) a register of burials of a Wesleyan 
chapel, is not admissible to prove the death of one 
of the cestuis que vie ; (2) nor is the evidence of a 
witness wlio heard in the family that another of 
the cestuis que vie was dead. (8) Scnible : a copy 


of an inscription on a tombstone in the burial 
ground of a Wesleyan chapel is also not evidence 
for this purpose. — Whittuck v. Waters (1830), 

4 C. & P. 375, N. P. , 

Annoiaiions :—A8 to (!) Refd. He Woodward. K^way v. 
Kidd (1913). 82 L. J. Ch. 230. As to (2) Consd. Haines v. 
Gutlirie (1881), 13 Q. B. D. 818. 

3 gg 8 . .] — The publicity of an in- 

scription on a tombstone gives a sort of authen- 
ticity to it, &, if it remains uncontradicted for a 
great many years, it will, in the absence of evidence 
to the contrary, be taken to be true. But the 
rule as to the authority of inscriptions on tomb- 
stones cannot be put higher than that. — IIaslam 
V. Cron, Olivant’s Claim (1871>, 19 W. R. 968. 

3 ggg. ,] — (1) Qualification as to evi- 

dence of tradition, even upon pedigree. It must 
be from persons having such a connection with 
the party that it is natural & likely, from their 
domestic habits, that they are speaking the truth 
& could not be mistaken. (2) Upon that principle 
descriptions in wills, monuments, bibles, etc., are 
admitted. — Whitelogke v. Baker (1807), 13 
Ves. 511 ; 33 E. R. 385. 

AniuAalions : — As to (1) Consd. Berkoloy Voer^o C^UHe 
(1811), 1 Camp. 401 ; .IoIuihou v. Jjawsou (1824), 2 Biuff. 
86 ; Monkioii i\ A.-G. U831), 2 Hush. & M. 147 ; Shieldri 
V. Boucher (1847). 1 Do G. & Sm. 40 ; Haines v. Cluthrio 
(1881), 13 Q. B. 1). 818. As to (2) Refd. Slaney v. Wado 
(1836), 7 Sim. 696. 

3 gQ0. ,] — Semble : in a pedigi'ee case, 

statements contained in monumenta.l inscriptions, 
& hearsay declarations made by a deceased 
relative, are comyictcnt evidence to prove the 
resj)ectiv'c ages of the persons to whom they refer, 
as well as the fact of their relationship to each 
other. — Kidney v. (^.ockdurn (1831), 2 Russ. & M. 
1(57 ; 39 E, R. 358, U. C. 

AnnotatioTis : — Refd. FiHfg v. Woddorburnc (1841), 11 L. .L 
U. B. 46; Hainos v. (Juthrio (1884), J3 Q. B. D. 818. 
Mentd. Shields v. Boucher (184C), 1 Do G. & Sm. 40. 

3891 . __ Mural inscription.]— (1 ) An 

ancient mural inscription giving an historical 
account of a family, & placed in a cliancel which 
had formerly been used as a burying-place of the 
family, & which foimed part of the church of 
the parish where members of the family had long 
been resident proprietors, was held to be admissible 
evidence in a (piestion of yxidigree for the purpose 
of proving the facts stated in the inscription. 

(2) The inscription having been effaced twenty- 
five years ago its contents were allowed to be 
proved by the secondary evidence furnished by 
coy)ies made while the inscription was entire. 

8uch copies are not inadmissible in evidence, 
merely because, at the time when they were made, 
the possibility of a claim or controversy at some 
future period was contemplated. 

(3) Semble : a recital that A. is a child of the 

marriage of the persons therein named, occurring 
in a deed by which the personal representative 
of the last surviving trustee of the i^remises com- 
prised in the deed assigns the premises to A., 
who is not related to the assignor, & whoso sole 
title to the assignment is in the character of a 
child of sucli marriage, is not admissible as a 
declaration to prove the legitimacy of A. m a 
question of pedigree between third parties. 
SiANEY' V. Wade (1830), 1 My. & Cr. 338 ; Don- 
nell v, 14 ; 40 E. R. 401. i 

Annotations As to (1) Refd. ShicldH v Boucher (1840). 1 
Do G. & Sm. 40. Hs to (2) Cqnsd. Davies v. Lowndes 
(1843). 0 Man. & G. 471. Refd. Hood v. Beauchamp 
(1836), 8 Sim. 26. Ocncrally, Mentd. Doe d. Bacon r. 
Brydges (184 3), 6 Man. & G. 282. 


evidence. — I noham v. BitowN (1907), 
38 N. B. U. 256.— CAN. 

q. .] — A copy of a will 

executed before two uotarie« in the 


province of Quebec under the pro- 
visions of art. 843 C. C. cortiflod by 
one of the notaries to bo a true copy 
of the original in bis possession, Is 


[missible in evidence on tho trial of 
i action of ejectment in Nova Scotia. 
Musgkave V, Angle (1910), 30 

L. T. 691 ; 43 S. O. R. 484.— CAN. 
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3892. Inscription on ring.] — Vowles v. 

Young, No. 3886, ante. 

3893. Inscription on old portrait.] — Old 

pedigrees, produced from the custody of a person 
whoso ancestor was connected by marriage with 
the family described in the pedigree, are admissible 
as evidence to show the stat^ of one of that family ; 
& an inscription on an old portrait of one of 
that family, produc.ed from the same custody, 
is admissible for the same purpose . — (’amoys 
Peerage (1839), 5 Bing. N. C. 751 ; 3 State Tr. 
N. S. App. 1290 ; 6 Cl. & Fin. 789 ; West, 31 ; 
132 E. K. 1291. 

Annotations: — Mentd. Brayc Peerofire (1839), G Cl. & Fin. 
757 ; St. John Peerage Claim, [1915] A. C. 282 ; Beau- 
champ Barony (19 24), 40 T. L. R. 802. 

3894. How proved — Inscription effaced—Copies 
made while inscription entire.] — Slaney v . Wade, 
No. 3891, ante. 

3895. Old collection of monumental 

inscriptions.] —Shrewsbury Peerage, No. 2906, 
ante. 

3896. For what purposes admitted— To prove 
death of cestui que vie — In action for use & 
occupation by reversioner.] — Wihttik’k v. 
Waters, No. 3S87, ante. 

Pedigree cases. I — See Nos. 3885, 3886, 3889- 

3893, ante. 


Sect. 15.— MAPS AND PLANS. 

3897. Admissibility — Ancient map.] — In a suit 
for tithes between a vicar t he occupier of a mill, 
an old mai) of the parisli, belonging t-o tlie lord 
of the manor, was not admitted as evidence^ for 
deft. — Newcome v. Mathew (1832), 5 Sim. 213; 
58 E. K. 328. 

3398. .] — Mildred v. Weaver (1802), 

3 F. F. 30 ; 0 L. T. 225, N. P. 

3399. Ordnance map.] — Mercer v. 

Dknne, No. 3907, j-tost. 

3900. .] — On an indictment for the 

non-repaii’ of a bridge the ct. admitted in evidence 
an ancient map [purporting to have been made 
by O., a person of reputt; in connexion with maps 
^ surveys, proof being given of the (aistody from 
whicli it canu'. Srrnhle : the map would h.ave 
been admissible (pven without [iroof of the custody 
from which it came. The ct. also admitted two 
maps [purpoi ting to have been made by the King’s 
Geographer, without proof of the cii.stody from 
which they came. — B. v. Norfolk Gounty 
CUiUNCTL (1910), 26 T. Ij. U. 269 ; subsequent pro- 
ceed in qs, 71 .1. P. do. 113. 

3901. County map.] — A disinited 

right of way started from a public road, &, [passing 
a devious course for about a mile across an estate, 

PART IV. SECT. 15. 

3897 i. Adinissibilitu — Am-itnl map.] 

— Defts. tendered two plans in evidence 
which came from the Crown Land 
Office, which the witness who proiiucod 
them stated had been there for at least 
thirty years, but neither their origin 
nor history was given ; nor was it 
shown that they had been regarded in 
that office as authentic : — Held : the 
judge did right in rejecting them. — 

VValkeh V . Bayers (1873), 9 N. !S. R. 

270.— CAN. 

3897 ii. .] — Pursuer ten- 
dered in evidence an old plan of his es- 
tate, wWch had boon preserved in his 
cjharter-chest for many years, but the 
origin of which was imknown, showing 
the disputed gi*ound as part of pursuer’s 
Iiroperty. Defender objected to the 
plan being put in evidence : — Held : 
objection sustained. — Place v. 

Bheapalbane (Earl) (1874), 1 R. 


came out into another public road. It was in 
the nature of a rough field or occupation road & 
was unfenced, & had existed more or less in the 
same course since 1826, & had gates across it at 
certain jdaces. It had never been repaired by any 
public authority. The public used it both before 

after ISIS. Pltf. was the owner of part of the 
e.state & the occupier of the whole of it. In 1818 
a pre(h?(!essor in title of pltf. purchased part of the 
estate, & t,ho plan annexed to the particulars of 
sale showed the way where it [passed through part 
of the property, stated that it was a public 
road, & a copy of this plan was attached to a 
statutory declaration, identifying certain plots 
of land, made at the same time by the then agent 
of the estate. Pltf., in 1882, placed a bank across 
the way at a certain place diverted it, & after- 
wards committed other acts of interruption ; — 
Held : old county maps, showing the way, pub- 
lished, one in 1797 by the King’s Geographer, & 
the other in 1826 by A., a well known country 
surveyor, produced from the British Museum 
by the proper oBicial, were admissible as some 
evidence (pf reputation.— -T rafford v. St. Faith’s 
Rural District Council (1910), 71 J. P. 297. 

Annotation - Dbtd. A.-(L V. Horner (No. 2), [1913] 2 Ch. 

140. 

3902. .] — Ancient maps produced 

from the custody of the Britisli Museum & Guild- 
liall lAhviivy : -Held : not admissible as evidence 
of reputation of [public highways in the absence 
of evddonco that the map makers were eom[Petent 
or had a special duty to perform in making the 
maps, or that tlu^ maps had been received ^ 
acted on by the public. — A.-G. r. Horner (No. 2), 
[1913] 2 Ch. 140 ; 82 T.. .1. CIj. 339 ; lOS L. T. 
609 ; 77 J . P. 257 ; 29 T. L. K. 451 ; 57 Sol. Jo. 
498 ; 11 lu G. R. 781, C. A. 

Annotations : — Consd. ( ’lode r. L. (^. C., [1914] 3 K. B. 852. 

Apld. Fowko V. BeringUm, [1914] 2 Ch. 308. Mentd. 

DyHart ?\ Hammorton, [1914] 1 (9i. 822 ; Jioudon Corpii. 

V. Horner (1914), 111 L. T. 512 ; MaHkell v. Hornor, 

[1915] 3 K. B. lOG. 

3903. .] — The Eustoii r(pad was laid 

out in 1756 under 29 Geo. 2, c. 88, wliich enacted 
that no buildings should be erected on now founda- 
tions in tlie road within fifty fex^t of the highway, 

that, if so erected, tJiey should bo deemed to bo 
common nuisances. Tlie Metropolis Management 
Act, 1862 (c. 102), s. 75, enacted that no building 
should, without the consent in writing of the 
Metropolitan Board of Works, be orectecl beyond 
the general line of buildings if tlie distance of that 
line from the liighway did not exceed fifty feet. 
Before 1862 a row of buildings had been erected 
about fifty feet back from the liighway, a second 
row of buildings had been erected on the fore- 
coui-ts of those buildings ; the fronts of tliis second 

|., Map of original owner.] - 

A map profluced from the cuHtody of 
the Hoii of the original owner of the 
lot, Ik, sworn to bo the map upon which 
the township was originally sold 
Held : to be properly adndttod in 
evidence. — Vant Every v. Drake 
(1800), 9 C. P. 478. — CAN. 

s. .] — On the trial of 

an action of trespass, with which was 
included a claim for the rectification of 
pltf.’s deed, a plan was received in 
evidence, from the Crown Land Olfice, 
which appeared to have boon made for 
the original owner & showed the 
division of the land into lots, including 
the lot which was the subject of action : 
— Held : the evidence was properly 
received. — MeFATRiiPGK u. Uriffix 
(1895), 27 N. S. R. 421.— CAN. 

Plans — Not registered.] 

— Deft, was convicUul for unlawfully 
& wilfully destroying or damaging a 


(Ct. of Sees.) 1202 ; 11 Sc. L. R. 704. — 

SCOT. 

3897 iii. .] — In a dispute 

in 1889 as to marches hetween two 
landowners whoso lands had one time 
formed parts of the same barony, 
pursuer tendered as evidence a plan 
bearing the date 1842. It had been 
found in the possession of a thh’d 
person, owner of another part of the 
original barony, w^ho had at one time 
had a claim over the disputed ground 
identical with the claims of the pursuer, 
who had bought up his rights. It was 
not known on who-jc instructions or 
for what purpo.se the plan had been 
made. It had at one time passed with 
the titles of defender’s prodocessors & 
a copy of it had been used by them in 
connection with a projected sale of 
their lauds : — Held : it was competent 
evidence. — Reid v. Haldanes’ 
Trustees (1891), 18 11. (Ct. of Sess.) 
744.— SCOT. 



382 


Evidence, 


Seci^ 15. — Maps and pl a nfi. Sect. 16. ] 

row adjoined the inner edge of the pavement, 
being about eleven feet from the kerb of the road- 
way. With the view of showing that they were 
erected on new foundations & were consequently 
illegal buildings & common nuisances, maps of the 
years 1793 & 1819 were put in evidence & received 
by the tribunal of appeal as evidence of such fact ; 
the maps were not made on the authority of any 
l)ublic body or for any public purpose : — Held : 
the mai)8 were not admissible evidence for the 
purpose for which resps. sought to make use of 
them.— Ci.oDK v. London County Council, 
[19141 3 K. B. 852 ; 83 L. J. K. B. 1587 ; 111 
L. T. 301 ; 78 .T. V. 353 ; 30 T. Jj, R. 489 ; 58 
Sol. Jo. 033 ; 12 L. Cl. R. 073, C. A. ; revsd, on 
other grounds, [19151 A. C. 947, H. L. 

SDO-i. Map referred to In Turnpike Act.] — 

On a question whether a road was or was not a 
public highway before the Highway Act, 1835 
(c. 50), maps made before that date & so recog- 
nised & used since as to amount to declarations 
by dticeased persons who had competent know- 
ledge of the facts as to the existence of the highway 
A some interest in the matter are admissible in 
(widenco. 

On the hearing of a special case stated by 
(piartcr ses.sions on an appeal from a decision by 
justices on an objection under the Private Street 
Works Act, 1892, raising the question whether the 
alleged street was a highway repairable by the 
inhabitants at large, it appeared tliat fresh evidence 
bearing on the (piestion, consisting in deposited 
plans & a book of reference referred to in a Turn- 
pike Act, had been discovered since the hearing 
at quarter sessions ; <Sc the ct. remitted tlie case 
to quart(U’ sessions in order that the fresh evidence 
might be consid(?red. — V yneu v, Wiuual Ruual 
District Council (1909), 73 J. P. 212 ; 7 L. G. R. 
028, D. C. 

Annotatiov.'i : -'Retd. A.-G. v. Horner (No. 2), [191.3] 2 Ch. 

140. Mentd. Caba])6 v. Walton-upon-Thames U. D. C. 

(1912), 107 L. T. 139. 

3905. Map made by King’s Geographer.] — 

R. V. Norfolk County Cottncil, No. 3900, ante, 

3906. Map prepared for purpose of trial — 

Containing inadmissible matters.] — A map or plan 
prepared for the purpose of a trial ouglit not to 
contain any reference to transactions & occurrences 
which are subject-matter of the investigation 
before the ct., & not existing when the survey was 
made ; <fe if it does, & the objection is taken, the 
ct. will not allow the jury to look at it. — R. v. 
Mitchell (1852), 0 Cox, C. C. 82. 

3907. — — Ordnance map — Ancient map,] — In 
an action to establish the existence <& validity of a 
custom, alfecting land of a private owner at 
Walmer, called the “ beach ground,” deft, sought 
to prove that within legal memory the land had 
been covered by the sea, <fc in proof of this he 
tendered in evidence inter alia a survey of Walmer 
Castle taken in the year 1816 by the direction of 


the then Lord Warden of the Cinque Ports, & an 
estimate made by the King’s engineer for the 
reparation of Walmer & other castles. These 
documents were produced from the Record Office, 
^ they stated that serious damage had been 
done by the sea to a wall of Walmer Castle : — - 
Held: (1) these documents were not admissible 
in evidence as public documents on the ground 
that they were not, & were not intended to be, 
records alTecting the King’s property or revenues, 
but were to serve temporary pui'poses only, & 
in no way affected Crown property, Crown 
revenues, or Crown grants when the respective 
purposes were served ; (2) the documents were 
not admissible within the doctrine of Price v. 
Earl of Torrington, No. 810, ante, as records made 
by a deceased official in the discharge of his official 
dutv, there being nothing to show that they were 
made contemi)oraneously with the doing of some- 
thing which it was the duty of the deceased official 
to record, & no evidence what his instructions 
were or of the relation of those instructions to the 
documents, or of the source of the knowledge or 
information on which the contents of the docu- 
ments were based ; (3) maps plans prepared by 
the directions of the Board of Ordnance in 1641, 
1644, &L 1617, & produced from tlie War Office, 
were not admissible as public documents or as 
evidence of reputation ; (4) a map or chart 

published in 1837, & in the possession of the 
Admiralty, was inadmissible, it not being an 
Admii*alty cliart, & not having received in any 
way the sanction of the Admiralty. — IViKiiCETi i\ 
Dennk, [1905] 2 Oh. 538 ; 71 L. J. Oh. 723 ; 93 
L. T. 412 ; 70 .1. P. 65 ; 54 W. R. 303 ; 21 T. L. R. 
760 ; 3 L. G. R. 1293, 0. A. ; ajfg., [1904] 2 Oh. 
534. 

Annotations: — As io (1) Apld. Collis v. Aini)lJett, flOlS] 
1 Ch. 232. Refd. Asshetoii-Sinith v. Owen (1905), 94 
L. T. 42 : Heyne v. Fischel (1913), 110 L. T. 204. As io 
(2) Difltd. North StafTordshiro Ky. v. Hanley Corpn. 
(1909), 73 J. P. 477. Generally, Mentd. llamsprato Corpn. 
V. Dobllngr (1906), 70 J. P. 132 ; Fitzhardin^o r. Purcell 
(1908), 77 L. J. Ch. 329 ; Johnson i\ Clark, [1908] 1 Ch. 
303; Re Fountalne, Fountaino v. Amherst (1909), 7 8 
L. J. Ch. 648 ; Re A Petn. of Right, [1915] 3 K. B. 640. 

3908. .]— In an action (daiming a 

strip of waste land as part of a highway, a tithe 
map &> an ordnance map were admitted in evi- 
dence. — ^A.-G. & Oroydon Rural Dlstrk^' 

Council v, Moorsom-Roberts (1907), 72 J. 1’. 
123 ; 6 L. G. R. 470. 

3909. Dated 1837.] — A print of an 

ordnance map dated 1837, obtained from the 
Board of Agriculture & bearing its stamp, was 
admissible to show the condition of the district. — 
North Staffordshire Ry. Co. v, Hanley Corpn. 
(1909), 73 J. P. 477 ; 8 L. G. R. 375, 0. A. 

3910. Dated 1841.] — A map issued 

by the Ordnance Survey in 1841 was admitted as 
evidence of what physical features were or were 
not seen by those who made the survey. — ^A.-G. v. 
Meyrick & Jones (1915), 79 .7. P. 515. 

3911. Tithe map.] — A tithe commutation 


certain fence upon the land of com- 
plainant : — Held : the convicting 

magistrate erred in disregarding plana 
of the locus bocaxise they wore not 
registered. Where lots are sold in 
sections pursuant to a plan of the whole 
made by or for the owner of the whole, 
according to which ho sells the parts, 
the plan is good to establish such a laiio 
among the different sub -owners, 
whether registered or not. — II. v. 
Johnson (1904), 24 C. L. T. 267 ; 7 
O. L. II. 623 ; 3 O. W. R. 221, 22‘i.— 
CAN. 

n, __ — Oj^ial maps.] — Maps 
surveys, made in India for revenue 


purposes aro ofDcial documents pre- 
pared by competent persons & with 
Hiioh publicity & notice to persons 
interested as to be admissible & 
valuable evidence of the state of 
things at the time the}’^ are made. 
They are not conclusive. Sc may be 
shown to be wrong ; but in the absence 
of evidence to the contrary they may bo 
judicially received in evi donee as 
correct when made. — Jaoapindranath 
Hoy r. Secretary of State for 
India (1902), I. L. R. 30 Calc. 291 ; 7 
C. W. N. 193 ; h. U. 30 Ind. App. 4 4.— 
IND. 

b. For what purposes admitted — 


Whether io explain another ambiguous 
map.] — ^Whore a parish map, referred 
to in a oertificato of title, contained 
certain figures & letters : — Held : 
another map was not admissible in 
evidence for the purpose of explaining 
what those letters Sc figures meant. — 
Clarke v. Cowpkr (1889). 10 N. 8. W. 
L. R. 106 ; 3 N. S. W. W. N. 125.— 
AUS. 

To prove title.] — Survey 
officers having no jurisdiction to 
inquire into questions of title, a survey 
map Is not direct evidence of title In 
the same way that a decree in a dis- 
puted cause Is evidence of title, but It 
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map & the deposited plans of a proposed railway 
are admissible as evidence of public repute. — 
A.-G. V. Antrobus, [1905] 2 Oh. 188 ; 74 L. J. Oh. 
599 ; 92 L. T. 790 ; 69 J. P. 141 ; 21 T. P. R. 
471 ; 49 Sol. Jo. 459 ; 3 L. G. R. 1071. 

AnnoUdions . -Apld. A.-Q. & Croydon R. D. C. v. Moorsoni- 

Robertfi (1907), 72 J. P. 123 ; North .Staffordshiro Ry. v. 

Hanley Corpn. (1909), 8 L. G. K. 375. <€on8d. A.-G. v. 

Horner (No. 2). [1913] 2 <^. 140. Folld. Fuller v. Chippen- 
ham R. D. C. (1914), 79 J, P. 4. Apld. Collis e. Amphlctt, 

[1918] 1 Ch. 232. Reid. Trafford v. St. Faith’s R. D. C. 

(1910), 74 J. P, 297. Mentd. Whitehouse v. Hugh, [1906] 

1 Ch. 253 ; Robinson v. Smith (1908), 24 T. L. R. 573 ; 

A.-G. V. Sewell (1918), 88 L. J. K. B. 425. 

3912. .] — A.-G. & Croydon Rural 

District Council v, Moorsom-Roberts, No. 3908, 
ante, 

3913. .] — A tithe map is not ad- 

missible as evidence of the extent of a public right 
of way, though it may be evidence that part of 
the land was not used at the time when the map 
was made for such purposes as to make it tithable. 
— OopESTAKE West Sussex County Council, 
[1911] 2 Ch. 331 ; 80 L. J. Ch. 673 ; 105 D. T. 
298 ; 75 .7. P. 465 ; 9 L. O. R. 905. 

3914. .] — In an action to restrain 

defts. from trespassing on land which defts. 
claimed was part of a i)ublic highway, a tithe map 
was admitt<^d in evidence. — F’cu.er v, Chippen- 
ham Rural District Couni^il (1914), 79 J. P. 4. 

3915. Survey taken by direction of Lord 

Warden of Cinque Ports.] — Mercer v. Dennk, 
No. 3907, ante, 

Plan annexed to deed.] — See Deeds, Vol. 

XYII., p. 375. 

3916. For what purposes admitted — To prove 
reputation of highway.] — A copper-plate map 
taken by the direction of the overseers of a parish 
is no evidence on an issue whether a iiarticular 
• spot of ground is a highway or not. — Pollard 

Scott (1790), Peake, 26, N. P. 

3917. .] — I'rafford v, St. Faith’s 

Rural District Council, No. 3901, afde, 

391g. — A.-G. V, IIornp:r (No. 2), 

No. 3902, ante. 

3919. .] — In a defence of a modus for the 

Iiroduce of an ancient farm, it is indispensably 
necessary to show by evidence that the farm is 
ancient. Producing a map of the lands of which 
the farm was stated to consist, & 4 >roving the 
accuracy of the description of the lands in the 
map, as compared with them in 1803, with 
reference to the time of commencing the suit, is 
no proof of such farm being ancient, nor suhicient 
even to raise such a presumption tliat it may be 
(capable of further proof, as to furnish ground for 
giving an opportunity of establishing it by an 
issue. — Stuart v. Greenall (1821), 9 Price, 106 ; 
147 E. R. 36. 

Annotation : — Refd. Brazier r. Myttoii (1825), M"Cle. & Yo. 

G13. 

3920. To prove public right of way.] — In 

order to prove that there was a public right of 
way over & along certain closes which were part 
of a manor, deft. X)ut in evidence a map which 
had been used by a deceased steward of the 
manor at the manor cts. for the purpose of defining 


the copyholds. In it there appeared a space 
marked out by two lines crossing the closes in 
question and called Mellow Lane. There were 
occupation- ways as well as public highways 
marked upon the map, but there was nothing to 
distinguish one from the other, nor was tlu^ro 
anything to show that the space marked out as 
above mentioned was a public highway at all 
Held : the map was inadmissible. — Pipe v, 

Fulcher (1858), 1 E. & E. Ill ; 28 L. J. Q. B. 12 ; 
32 L. T. O. S. 105 ; 5 Jur. N. S. 146 ; 7 W. R. 19 ; 
120 E. R. 850. 

Annotaiions : — Distd. Vyricr v. Wirral R. D. C. (1909), i:\ 

J. P. 242. Apld. A.-G. V. Horner (No. 2), [1913] 2 Ch. 

140. Refd. Fowke V. Berinirton, [1914] 2 Ch. 308. 

3921. .] — Copestake v. West Sussex 

County Council, No. 3913, ante, 

3922. .]--Mildred p. Weaver (1862), 3 

F. & F. 30 ; 6 L. T. 225, N. P. 

3923 . To show places where party stated 

he had lived.] — R. v, Orton (1873), Stephen’s 
Digest of the Law of Evidence, 10th ed., p. 48. 
Annotations: — Mentd. R. r. Cox & Railton (1884), It 

Q. B. D. J53 ; Williams v. Qnobrada Ry. Land & Copper 

Co., (1895] 2 Ch. 751 ; Evans v. Evans, [1904] P. 378 ; 

R. V. Watt (1905), 70 J. P. 29. 

3924. To show situation of places referred 

to in trial.] — R. v. .Tamigson (1806), Stephen’s 
Digest of the Law of Evidence, 10th cd., p. 48 ; 
Phijison's Law of Evidence, (ith od., p. 378. 
Annotations Mentd. R. v. Andley, [1907] 1 K. B. 383; 

R. V. Stride & Millard, [1908] 1 K. B. 017 ; R. v. Porter 

(1909), 3 Cr. App. Rep. 237 ; R. v. Crewe, Ex p. SekKoine, 

[1910] 2 K. B. 57C ; Coldiughani Parish Council u. Smith, 

[1918] 2 K. B. 90. 

3925. To show on what foundations 

buildings erected.] — Clode v, London County 
Council, No. 3903, ante. 

To prove reputation of boundaries.] — See 

Boundaries, \^o1. Vil., pp. 315-321. 


Sect. 16. -NEWSPAPER REPORTS. 

3926. Admissibility — Unstamped copy.] — (1) A 

copy of a newspaper may be read in evidence, 
though not stamped according to Act of Parlia- 
ment. 

(2) To prove the publication of a newspaper it 
is not necessary to produce a (^opy which has be(‘n 
actually published. — R. i;. Pearce (1791), 1 

Peake, 106, N. P. 

3927. How proved.] — R. v. Pearce, No 3926, 
ani^. 

3928. For what purposes admitted.] — R. v. 

Carlile (1831), 4 C. & P. 415 ; 2 State Tr. N. S. 
459. 

3929. To prove by whose authority adver- 

tisement inserted.] — An admission under judge’s 
order of a newspaper containing an advertisement 
is no admission of that advertisement being 
inserted by the direction of the co. to which it 
refers. — Sykes v. Cooper (1846), 7 L. T. O. S. 
452, N. P. 

3930 . Not as evidence of facts recorded.] — 

A report in a newspaper of the proceedings at a 


Iti direct evidence of poHsoseion at the 
time of the survey being made. — 
NOBO COOMAR Doss V. OOBIND 
Chunder Rov (1881), 9 C. L. R. 305. — 

IND. 

Fishery.] — In a case 
of right of IHshery in a tidal navigable 
river ; — Held : a ihakhust map was 
Important evidence of possession at 
the time, & as such evidence of 
possession, was also evidence of 
title. — Satoowri Ghosh Mondal v. 
Secretary op State for India 


(1894), I. L. R. 22 Calc. 252. IND. 

e, j'q determine meaning of 

ambifpions device.] — J., by his will 
made in 1868, devised certain lands to 
his granddaughter, E. The will con- 
tained no plan of the lands included in 
the devise. A question having arisen 
as to the boundaries of such lands, 
a former will of J., made in 1865, was 
produced in evidence, by which he had 
devised lands to his son. A., by exactly 
the same description of parcels as that 


contained in the latter devise to E., 
but referring also to a plan drawn on tho 
former will. E. was the daughter of 
A. who died between 1865 & 1868 
Held : tho description & plan in the 
old will wore admissible as evidence 
of what t-estator meant by tho descrip- 
tion in the latter will, & wore. In the 
articular case, convincing proof that 
e meant by that description the lands 
shown upon the plan of the old will. — 
Isaac v. Bchultzk (1892), 10 N. 

L. R. 707.— N.Z. 
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Sect. 16. — Newspaper reports. Sects. 17 & 18 : 
Suh-secis, 1 dg; 2.1 

meeting of shareholders was stated by a witness 
in a cause to be correct, <to it was proposed to read 
the same as evidence ; the ct. refused to allow it 
be read. — Rossmokk (Loud) v. Mowatt (1850), 
15 L. T. O. S. 84 ; 15 Jur. 238. 

3931. .] — Hkdlby V. Barlow (18G5), 4 

F. & F. 224, N. r. 

To enable witness to refresh memory.] — 

See Part V., Sect. 0, sub-sect. 7, I)., post. 


Sect. 17.— PHOTOGRAPHS. 

3932. Admissibility — Necessity for verifleation 
on oath.] — Photograj^hs, unless veriOed upon oath, 
are not of themselves evidence (A . L. Smith, L.J. ). — 
IIINDSON V. Ashby, [1890] 2 Ch. 1 ; 05 L. .T. Gh. 
515 ; 74 L. T. 327 ; 45 W. K. 252, G. A. 

Annotation*^ : — Mentd. Pearce v. Puniiner, R. v. Wedd, Ex p. 

Pearce, [1896] 2 Q. B. 300 ; Ecroyd r. Couithard. [1897] 
2 Ch. />54 : Thames Conservators v. Sinced, Doan, [1897] 
2 Q. B. 334; Hanbnry j>. Jenkins, [1901] 2 Ch. 401; 
Baru'lck v. 8. E. & C. By., [1921] 1 K. B. 187. 

3933. For what purposes admitted— To show 
nature of locality.] — Photographs allowed to be 
used on the trial of an indictment for an obstruc- 
tion to a highway, to sliow the nature of the locus 
in quo. — R. v. United Kincjdom Klectiuc Tele- 
graph Go., Ltd. (1802), 3 F. & F. 73, N. P. ; 
subsequent proceedings^ 31 L. T. M. G. 100. 
Annotniiona : — Mentd. R. v. Train (1802), 2 B. & S. C40 ; 

B. V. Maybnry (1804), 4 F. & F. 90 ; R. v. Hurri.s (1805), 
13 W. R. 052; Voyscy v. Hoskins, Harrin v. Howkins 
(1805), 34 L. J. M. C. 145; A.-G. v. Cambridj?e (^insuiners 
Gas Co. (1808), L. R. 0 Ecj. 282 ; Turner v. lUngwood 
Hlfrhway Board (1870), L. R. 9 Eq. 418 ; Cnbitt r. Maxso 
(1873), L. R. 8 C. P. 704 ; Tutill v. West Ham Board of 
Health (1873), L. R. 8 C. P. 447 ; R. r. Burney (1875). 31 
L. T. 828 ; Nlcol r. Bi^aumoiit (1883), 53 L. J. Ch. 853 ; 
Loeke-KinK v. Woking U. 1). C. (1897). 77 L. T. 790 ; 
Noeld V. Hendon U. D. 0. (1899), 81 L. T. 405 ; A.*0. v. 
Barker (1900), 83 L. T. 245 ; Harvey v. Truro 11. C., 
[1903] 2 Ch. 038 ; Shcringham U. 1>, C. v, Halsev (1904), 
()8 J. P. 395 ; Chorloy Oorpn. u. Nightingale, 1 900 1 2 K. B. 
012 ; Oflin v. Rocliford R. 0., [1900] 1 Ch. 342 ; Wedues- 
hury Ckirpn. v. Lodge Holes Colliery Co., [1907] 1 K. B. 
78 I R. V. Bartholomew, [1908] 1 K. B. 554; A -G. v. 
Hmlth (1910), 8 L. O. R. 079 ; Pettey v. Parsons, [1914] 


3934. — .]— liiNDSON V. Ashby, [18901 

2 Gh. 1 ; 05 L. 1. Gh. 515 ; 7 1 L. T. 327 ; 45 W. U. 
252, G. A. 


%noialiom : — Mentd. Pearce v. Bunting, R. v. Wodd i 
Kx p. l>earce, [1896] 2 Q. B. 300 ; Eoroyd t>. Couithard, 
[1897] 2 Ch. 554 ; Thames Conservators v. Smeed, Dean. 
11897] 2 Q. B. 334 ; Hunbnry v. Jenkins. [1901] 2 Ch 401 • 
Barwick r. 8. E. & C. Ry., [1921] 1 K. B. 187. * 


To prove Identity — In criminal proceedings.] 

—Sec Griminal Law, Vol. XIV., p. 301, Nos. 
3813-3817. 


3936. In matrimonial causes.] — It 

may be laid down as a fixed rule of practice that 
the ct., in a matrimonial suit, will not accept a 
photograph as evidence of identification, except 
where no better evidence can be obtained, & even 
then the ct. will be guided as to whether it will act 
on the evidence of a photograph or not, by the 


special circumstances of each case. — F rith v. 
Frith & Paice, [1890] P. 74 ; 05 L. J. P. 63. 

3936. .] — Hills v. Hills & 

Easton (1915), 31 T. L. R. 541. 

See, generally t Husband & Wife. 


Sect. 18.- WORKS OF HISTORY AND SCIENCE. 

Sub-sect. 1. — Historical Works. 
Admissibility — What are historical works — 
Camden’s Britannia.] — See No. 3943, post. 

3937. Coke’s Institutes.] — Though 

Goke’s Institutes are good authorities as to matters 
of law, yet they are no legal evidence of the 
historical facts mentioned in them ; the same 
has been held as to Gamden’s Britannia & such 
like books (Lord Hardwicke, G.J.). — R. v. 
Reffit (1734), as reported in Gunn. 30 ; 94 E. R. 
1047. 

Habrington’s Survey of Worcester- 
shire.] — See No. 3954, post. 

Speed’s Chronicles.] — See Nos. 3930- 

3941, post. 

3938. Archbishop Wells’s Book of 

Endowments.] — The book known by the name of 
Archbisliop Wells’s Book of Endowments rejected 
as evidence at Nisi Prius. — Harward v. 8im.s 
( 1810), 4 Price, 427 ; 140 E. R. 513. 

3939. For what purposes admitted — To prove 
facts of public nature.] — S t. Katherine’s Hos- 
pital Gase (1071), 1 Vent. 119 ; 86 E. R. 102 ; 
subsequent proceedings^ sub nom. Brounker (Lord) 
V. Atkyns (1081), Skin. 11. 

Amwiations : Stainrr v. Droitwicli Burgesses (1694), 

I Sulk. 281 ; Road v. Lincoln (Bp.), [1892] A. C. 644. 
Mentd. Owen v. Saunders (lOiR)), I Ld. Rayin. 158. 

394.0, Date of death of English 

Queen.] — B ridgwater’s (Lord) Gase (prior to 
1081), cited in Skin. p. 15 ; 90 E. R. 8, 11. L. 

3941. -.] — Brounkeu (Lord) v. 

Atkyns (1681), Skin. 14 ; 90 E. R. 8. 

Annotaiion Refd. Bead v. IJncoln (Bp.), [1892] A. C. 644. 

3942. Date of assumption of titles by 

Sovereign.] — Neal v. Fry (1081), cited in 1 Salk. 
281 ; 91 E. R. 247 ; sub nom. Neal v. ,Tay, 12 
Mod. Rep. 86 ; sub nom. Ivy (Lady) v. Neal, 
Skin. 023 ; sub nom. Ivy’s (Lady) Trial, Mossam 
V. Ivy, 10 State Tr. 555, 025. 

AnnMaiions : — Refd. Stainor v. Droitwicli Burgesses (1094), 

1 Salk. 281 ; Darby v. Ousclcy (1850), 2 Jur. N. S. 497. 

3943. .] — A general history is evidence 

to prove a matter relating to the kingdom in 
general ; otlierwise of a particular riglit. 

Gamden’s Britannia refused in evidence to 
prove a particular custom. — S tainer v. Droit- 
wich (Burgesses) (1095), 1 Salk. 281 ; 91 E. R. 
247 ; sub nom. Steyner v. Droitwich (Bur- 
gesses), Holt, K. B. 290 ; Skin. 623 ; suh nom. 
Stayner V. Diotwisch (Burgesse.s), 12 Mod. 
Rep. 85, 

Annoiationa : — ^Refd. Fowke v. Berington, [1914] 2 Ch. 
.308. Mentd. Ex p. Blunt (1737), West temp. Hard. 25. 

3944. Universal custom of Mohamme- 

dan religion.] — W arren Hastings’ Impeachment 


PART IV. SECT. 17. 

3935 i. For what 2 mr poses admitted 
— 2’o prove identity — In ■nmtrimmiiat 
causes . ] — Evidence of identity of 
defender In an action for divorce, 
with a person depoudod to by certain 
witnesses by means of a photographic 
portrait was not admitted, without, 
in the first place, ordainbig defender 
to appear personally, for exhibition to 
the witnesses. Defender having been 
ordained to appear, & having failed to 
do so, such evidence was admitted. — 


Forbks V. Forbes (1801), 24 Dunl. 
(Ct. of Sess.) 145.— SCOT. 

3936 il. .] _ Held : 

where a defender in an action of 
dlvorco has been cited to appear for 
Identification at the proof, & has not 
appciirod, it is competent for pursuer 
to show a photograph of defender to 
witnesses for the punjose of Identlflca- 
Uon.— L.e. L. (1890), 17 R.(Ct.of Sess.) 
754. — SCOT. 

FhoUtgrnpha of public documents 
— Admissible if authenticated.] — A 


photograpli of original papers which 
are deposited as a public record it 
accompanied by a letter from the 
person in charge of them may be 
accepted as evidence. — Kennedy r. 
Husband, Kennedy v. Ellison, 
[1923] 1 D. L. B. 1069.— CAN. 

PART IV. SECT. 18, SUB-SECT. 1. 

g. Admissibility.] — In deciding 
suit the district judge referred to „ 
Portuguese work dated 1606, “ hidia 
Oriantalis Christiana,” published in 
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(1788), 2 I^hillipps & Arnold on Law of Evidence, 
10th ed,, p. 150, H. L. 

;~Refd. II. v. Picton (1812), 30 State Tr. 225, 
492 ; Shore v. Wilson (1842), 9 01. & Fin. 355 ; Head v, 
Lincoln (Bp.), [1892] A. O. 644. Mentd. Meliiilah v. 
Collier (1850), 14 Jur. 621. 

3945. Xhat almshouses in mortmain.] 

— The fact that almshouses were in mortmain 
before Charitable Uses Act, 1736 (c. 36), proved 
by an old inscription, & an extract from a local 
liistory. — S haw v. Pickthall (1818), Dan. 92 ; 
159 E. K. 860. 

3946. Church doctrine & usage.] — 

Ridsdale V. Clifton (1877), 2 P. D. 276 ; 40 
U J. P. C. 27 ; 36 L. T. 865 ; 42 J . P. 148, P. C. ; 
varyincf S. C. sub nom. Clifton v. Ridsdale (1876), 
1 P. D. 316. 

Annotations: — ^Consd. Bead r. Lincoln (Bn.), [1892] A. C. 
644. Refd. Fowke v. Bcrlngton, [1914] 2 Ch. 308. Mentd. 
Combo V. EdwardH (1877), 2 P. D. 354; Howard v. 
Bodlnprton (1877), 2 P. D. 203 ; Hudson v. Tooth (1877), 
2 P. D. 125; Hughes v. Edwards (1877), 2 P. D. 361 ; 
Serjeant v. Dale (1879), 43 J. P. 220 ; Be St. Lawrence, 
Pittington (1880), 5 P. D. 131 ; Combe v. De La Here 
(1881), 6 P. D. 157 ; Heywood v. Manchester (Bp.) (1884), 
12 Q. B. D. 404 ; The Vera Cruz (No. 2) (1884), 9 P. D. 
96; R. V. London (Bp.) (1889), 23 Q. B. U. 414; K. r. 
London (Bp.), Leighton’s Case, [1891] 2 Q. B. 48 ; Tooth 
V. Power, [1891] A. C. 284 ; St. John, Pendlebury v. St. 
John, Pendlebury, [1895] P. 178 ; St. John the Baptist, 
Timberhill v. St. John the Baptist, Timberhill, [1895] 
P. 71 ; Barsham, Suffolk v. Barsliam, Suffolk, [1896] P. 
256 ; Great Bardflcld v. All Having Interest, [1897] 1*. 
185 ; llichmond & St. Matthias, Richmond v. All Persons 
Having Interest, [1897] P. 70 ; Be Ilobinson, Wriglit v. 
Tugwell, [1897] 1 Ch. 85 ; Be St. Mark’s, Marylcbono 
Road, St. Dlark’s v. St. Mark’s, [1898] P. 114 ; Davoy v. 
Hinde, [1901] P. 95 ; Be St. Anselm, Pinner, [1901] 1*. 
202 ; Davey r. Hinde, [1903] P. 221 ; Paignton v. All 
Having Interest, [1905] J*. Ill ; iCe Christ Church, Ealing, 
[1906] 1’. 289 ; Markliam v. Shirebrook Overseers, [1906] 
P. 239 ; St. .Tohn the Evangelist, Clovedon v. All Having 
Interest, [1909] P. 6 ; St. Paul, Bow Common v. St. Paul, 
Bow Common, [1909] P. 245 ; Be St. Paul, Bow Common 
(1912), 28 T. L. R. 584 ; Be St. I’aul’s, Carlisle, [1919] 
1’. 134 ; Be Tenbury, I’arish Church (1919), 36 T. L. K. 
188 ; Clore-Booth v. Manchester (Bp.), [1920] 2 K. B. 
412 ; Be St. liUke’s, Southport (1920), 36 T. L. R. 733 ; 
St. Magnu.s tho Martyr, London Bridge (1924), D 
T. L. R. 3. 

3947. .]-AVlicre ancieni facts 

of a public nature, such as modes of ritual, are in 
dispute, disquisitional historical works & 
pictures are admissible in evidence. — R ead v, 
Lincoln (Bi>.), [1892] A. (J. 044 ; 62 L. J. V. U. 1 ; 
67 L. T. 128 ; 56 J. P. 725 ; 8 T. L. R. 763, V. (J. 
Annoiaiions : — Consd. Fowke v. Berington, [1011] 2 Ch. 

308. Refd. AsBlielon -Smith v. Owen (1905), 94 L. T. 42 ; 
C^ommonwealth Shipping Representative r. 1*. & O. 
Branch Service, [1923] A. C. 19J. Mentd. Be St. Paul, 
Camden Square (1897), 14 T. L. R. 156 ; Wimbledon v. 
Eden, Be St. Mark’s, Wimbledon, [1908] P. 167 ; Ilcndon 
I’arish Church (1912), 28 T. L. K. 438 ; Gore-Booth v. 
Manchester (Bp.), [1920] 2 K. B. 412. 

3948. Not to prove facts of private or local 

nature — Particular custom.] —S taineh v, Droit- 
wicH (Burgesses), No. 3943, autc, 

3949. Foundation of college.] — 

CocKMAN V, Mather (1727), 1 Barn. K. B. 14 ; 
94 E. R. 10. 

3950. Boundaries — Of manors.] — 

The manors of R. of 8., the parishes of C. & of 
Y., the counties of B. & G., were coterminous : — 
Held : in an action for disturbance of common, 
in which the boundaries of the two manors came 
in question, a county history of the county of B., 
which stated the boundaries of the counties at , 


this spot, was not receivable in evidence. — E vans 
V, Getting (1834), 6 0. & P. 586, N. P. 

Annotation : — Consd. Fowke r. Berington, [1914] 2 Ch. 308. 

3951. Of parishes.] — Qu. : 

whether Morant’s History of Essex is admissible 
evidence to prov'e that Great Little Ooggeshall 
are one parish. — White Jackson v. Beard 

(1840), 2 Curt. 480 ; 163 E. R. 481 . 

Annot^ions : — Mentd. Uamsbottom r. Duckworth (1847), 1 
Exch. 506; R. v. Byrom (1848), 12 Q. B. 321; R. r. 
WllkiriHOu (1848), 12 J. P. 360 ; R. v. Crook. Lancashire 
JJ. (1857), 21 J. P. 627 ; Aaterloy v. Adams (1871), L. R. 
3 A. & E. 361. 

3952. Creation of peerage.] — Vaux 

Peerage, No. 3099, ante . 

3953. .] — Counsel at a trial may refer 

to matters of general history, provided the licence 
be exercised with prudence, but cannot refer to 
particular books of history or read particular 
pas.sagcs from them to prove any fact relevant to 
the cause. — Darby v. Ouseley U856), 1 11. & N. 
1 ; 25 L. J. Ex. 227 ; 2 Jur. N. 8. 497 ; 156 E. R. 
1093 ; su/) noni. Derby v. Ouseley, 27 L. T. O. 8. 
70 ; 4 W. R. 463. 

Amwtation : — Mentd. Henman v. Lester (1862), 12 C. B. 
N. S. 776. 

3954. Condition of church.] — Habing- 

ton’s Survey of Worcestershire, a work written in 
the sevtmteenth century but only recently pub- 
lished, A. regarded as an historical authority, was 
tendered as evidence of a particular fact, viz. tho 
physical condition of the church when the author 
saw it, but rejected. — Powke v. Berington, 
[1914] 2 Ch. 308 ; 83 L. J. Ch. 820 ; 111 L. T. 
440 ; 58 Sol. Jo. 379. 


Sub-sect. 2. — Scientific Works and Records. 

Almanac.] — See Part III., Sect. 5, sub-sect. 4, 
ante. 

3955. Carlisle Tables — To prove average duration 
of life at particular age.] — At the trial of an action 
under Fatal Accidents Act, 1816 (c. 93), brought 
for tho benefit of the mother, widow, & children 
of R., claiming damages fi’om defts. for having by 
their negligence caused the death of R., it was 
proved that the deceased was under a covenant 
to pay his mother an annuity of 4;200 during their 
joint lives. A witness was tlien called for pltf. 
who stated that he was an accountant, & that he 
had personal experience as to the mode in which 
insurance business was conducted. He gave 
evidence, after referring to certain tables used by 
insurance officers called the Carlisle Tables, as 
to the average duration of life of two jicrsons of 
the ages of the mother & son respectively, k, as 
to the price for which an annuity for the mother’s 
life could bo bought. Tliis evidence was objected 
to by defts., but was ruled to be admissible.— 
Rowley v. London k North Western Ry. Go. 
(1873), J.. R. 8 Exch. 221 ; 42 L. J. Ex. 153 ; 29 
L. T. 180 ; 21 W. R. 869, Ex. Ch. 

Annotations : — -Mentd. PhlllipH v. L. & S. W. R5\ (1879), 5 

C. P. D. 280 ; PhlllipH v. L. & S. W. Ky. (1879), 5 Q. B. D. 

78 ; Johnston v, G. W. Ry., [1904] 2 K. B. 250. 

3956. Dictionary — General dictionary of English 
language.] — A general dictionary of the English 
language is not authority to show, on a trial, the 


1839: — Held: the district judge was 
justified in referring to the books. — 
AUGUSTINE V. MEDLYCOTT (1892), 
I. L. R. 15 Mad. 241.— IND. 

h. For what purposes admitted — 
Evidence of usage.} — Vali.abiia v. 
Madusudanan (1889), I. L. R. 12 
Mad. 495.— IND. 


J. — VOL. XXII. 


k. As evidence of creation cC* 

existence of peerage .] — Cuawfoud & 
Lindsay Peerage Claim (1848). 6 
State Tr. N. S. App. A. 1126.— SCOT. 


PART IV. SECT. 18. SUB-SECT. 2. 

1. Text -hooks — Medical text-hooks.] 


— Held : incompetent to lefer to medi- 
cal books, lu opposition to, or in ex- 
planation of the testimony of medi- 
cal witnesses, whoso opinions must 
bo taken, as facts in tho case. — - 
McKay v. Davidson (18.31). .5 Wlls. & 
H. 210 ; affg., 6 Sh. (Ct. of Hess.) 368 ; 
3 Fac. Coll. 402.-HSCOT. 
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Sect, 18 . — Works of history and science: Sub-sccL 
2. 10 (fc20.] 

meaning of a word which is relied on as deriving 
a pecmiar meaning from mercantile usage. — 
Houghton v, Gilbart (1836), 7 C. P. 701, N. P. 

Annotation : — Befd. Krcugcr v. Blanck (1870), L. R. 5 
Exch, 179. 

3957. Law dictionary.] — Bi.andford (Mar- 

CHIONES8) V. Marlborough (Dowager Duchess) 
(1743), 2 Aik. 512 ; 20 E. 11. 725, L. C. 

Annotaiions : — Mentd. Tyrcoimell v. Ancastcr (1754), Amb. 

237 ; Londonderry v. Wayne (1703), 2 Eden, 170 ; Floycr 
V. Bauken (1803), 3 Do G. .1. & Sra. 300 ; Pliillip« v, James 
(1865), 3 Be G. J. & Sm. 72. 

3958. Engineer’s reports — As to facts not within 
living memory.] — Where an engineer’s reports are 
within the common knowledge of engineers & 
accepted by thtan as accurate, they constitute 
evidence which the ct. will accept as to facts not 
within living memory. — E ast London Ry. Co. 
V. Thames Conservators (J004), 90 L. T. 347 ; 
68 J. P. 302 ; 20 T. L. R. 378. 

Annoiaiiona Consd. Fowko v. Berington, [1914] 2 Ch. 308. 
Mentd. Jones v. LJanrwst U. C.^ [1911] 1 Cii. 393. 

3959. Text-books — Medical text-books.] — On 

the liearing of a claim for compensation under 
Workmen’s Comp. Act, 1906 (c. 58), judgment 
was reserved, & a few days afteiwards the county 
ct. judge invited the X)arties to refer him to 
standard medical text-books on the disease known 
as mitral stenosis. Resp.’s solrs. alone complied 
with the invitation, & sent the infoimation to 
apidts. also : — Held : the evidence so furnished 
was admissible. — M cCarthy v. The Melita 
(Owners) (1923), 16 B. W. C. C. 222, C. A. 

Right of expert witness to refresh memory 

by reference to.]— Part VI., Sect. 4, post. 

3960. Specification of patent.] — 1 am not pre- 
pared to say that in some way & for some purpose, 
these specifications [from the records of tlie 
Patent Olllce] might not liave bet.m put into the 
hands of those acquainted with the trade, & qucKS- 
tions have been asked upon them ; nor am 1 
prepared to say that they might not for some 
purpose have been admissible in evidence, & if 
admissible in evidence for some purpose, of course 
they would become evidence, whatever the weight 
& ofXect of that evidence might be in tlie cause 
(Lord Cairns, C.). — Clark v. Adie (No. 2) 
(1877), 2 App. Cas. 423; 46 L. J. Ch. 598; 37 
L. T. 1 ; 26 W. R. 45, 47, 11. L. 

Annoiaiiona Apld. Jaiidus Arc Lamp & Electric Co. v. 
Johnson (1900), 17 R. P. C. 361. Refd. AHhworth v. Law 
(1890), 7 R. r. C. 231. Mentd. Gosnell r. BiBhop (1888), 
4 T. L. n. 397 ; Crosthwalte v. Stool (1889), 6 Jl. P. C. 
190 ; Eliot r. Bristol Corpn. (1894), 71 L. T. 059; Van 
Bcrkel v. Booth (1900), 23 B. l\ C. 573 ; Gold Oro Treat- 
ment Co. of WoHtern AuHtralia (In Liquidation) v. Golden 
Horsoshoo Estates Co. (1919), 30 B. 1’. C. 95. 

3961. .] — In 1893 a i^atent was granted to 

H. for improvements in electric arc lamps. The 
Jandus Co. in 1898 granted to J. a licence under 
controlling patents of whicli they claimed to be 
possessed. At the time of the licence the Jandus 
Co. had only an equitable title to H.’s patent, 
but they alleged this was included in the licence. 
J. began making arc lamps, which the Jandus Co. 
alleged to be made under 11. ’s specification, 


without paying any royalties reserved by the 
licence. The Jandus Co. commenced an action 
to recover royalties & for an account. J. denied 
that his lamps were made under licenced patents, 
& counterclaimed for rescission of the licence on 
the ground of misrepresentation. He sought to 
put in evidence the specifications of certain prior 
patents for the piu’pose of showing the state of 
public general knowledge :—Held : the prior 
specifications sought to be put in by deft, were in- 
admissible, in evidence ; & ifitfs., in proving their 
title to H.’s patent, might put in without strict 
proof assignments of the patent which had been 
registered at the Patent Olhce in accordance with 
Patents, etc. Act, 1883 (c. 57), sect. 23. — .Jandus 
Arc Lamp & Electric Co., Ltd. v. Johnson 
(1900), 17 R. P. C. 361. 


Sect. 19.— DOCUMENTS TENDING TO INCRIMI- 
NATE PARTY OR TO EXPOSE TO PENALTY 
OR FORFEITURE. 

Sec Criminal Law, Vol. XIV., p. 440, Nos. 
4654-4663 ; Discovery, Vol. XVIII , pp. 161- 
106, Nos. 1132-1201. 


Sect. 20.— MISCELLANEOUS DOCUMENTS. 

3962. Accounts — Printed copies of trust accounts 
— Not signed by chairman of trustees— Admis- 
sibility.] — Pardoe V. Prick, No. 2030, ante. 

3963. Not disputed— For what purposes 

admitted — To show striking of balance.]— Dixon 

V. Wing (1844), 3 L. T. O. 8. 159. 

3964. Recorded in Court of Chancery In 

Jamaica — Admissibility— Where account directed 
to be taken.] — Accounts, recorded in the Ct. of 
Ch. in Jamaica in a suit instituted against exors. 
who had proved testator’s will in that island, 
ordered in a suit against them in England, to be 
taken under 15 & 1 6 Viet. c. 86, s. 51, as primd 
facie evidence of the truth of the matters therein 
contained ; with liberty to ifitf. to surcharge & 
falsify. — Sleight v. TjAWSON (1857), 3 K. J. 
292 ; 26 L. J. Oh. 553 ; 29 L. T. O. S. 379 ; 5 

W. R. 589 ; 69 E. R. 1119. 

AnnotaXion : — Mentd. Moesoy v. Massey (1802), 2 Jolin. & H. 

728. 

3965 . For what purposes admitted — To 

show balance of account.] — In Apr. 1844, one of 
the partners of a i)artnersliip died, having by 
will devised his real & personal estate, nearly all of 
wliich was assets of the partnership, to three 
trustees exors., defts. A., B. C., two of whom, 
A. k> B., were his co-partners, upon trust to raise 
the sum of £12,000, <fe invest the same in Govt, 
or real security, or in some railway co., & apply 
the i)roceeds towards the maintenance & educa- 
tion of pltf., his then infant daughter, accumu- 
late the surplus at compound interest, upon his 
daughter attaining twenty-one, to pay the same 
to her separate use, & to stand possessed of the 
capital, in trust to pay her the proceeds during 


PART IV. SECT. 20. 

m. Systematic records kept by 
purchaser .] — Where a purchaser has 
devised & conducted such a system 
of Inspeotlou Sc tests Sc of oompiliiiisr 
records thereof as to involve a high 
probability of the correctness of the 
results, & these inspootious, teste Sc 
records ore made Sc compiled by 
numerous offlcJals under the c-areful 
personal supervision of one super- 


intendent as if made & compiled by 
him personally, Sc ho is afterwards 
called os a witness in an action for 
damages, for breach of contract against 
the sellers, ho may properly be allowcil 
to verify the oificlal records. Sc the 
records may properly be received in 
cvidonco. The rocoMs are, under a 
proper exception to the hearsay rule, 
admisslblo In evidence as pi*oof of tho 
facts stated therein. Jb'rom tho 
enormous amount of testing it is abs\ird 


to speak about the witness’s memory 
being refreshed. The necessity prin- 
ciple arises not merely from death 
or from absence but from sheer 
impossibility of memory iu such a case. 
— OMANI) V. At.berta MiLLrxo Co., 
11922] 3 W. W. B. 412 ; 69 D. L. R. 
6.— CAN. 

n. Record of viarkel-raic.] — Where 
the ct. has had the advantage of having 
in evidence before It a record of the 
market -rate of any particular day 
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her life to her sole & separate use. On Dec. 31, 
1844, a valuation was made, by which testator’s 
share was ascertained to be £20,000 & upwards. 
After more than ten years had expired from the 
date of the articles, in .Tune, 1853, certain heredita- 
ments, consisting of freeholds, leaseholds & 
machinery, being part of the i)artnorship assets, 
were, in alleged consideration of £12,000 conveyed 
by deft. B, to defts. A. & O. by way of mtge., 
subject to a proviso for redemption. Pltf. came 
of age in 1857, in 1858 defts. A. & B. rendered 
t/O her an account of the trust funds, in which they 
debited her with various items of expenditure for 
maintenance & education, with 5 per cent, interest 
thereon, & credited her with the sum of £12,000 
& interest at 5 per cent., with yearly rents up to 
May C, 1853, & thenceforth with interest at 4 per 
cent., with yearly rests. Pltf. prayed for an 
inquiry & an account of the i)rofits made in the 
partnership business on the sum of £12,000 from 
testator’s death, & for payment of what sliould be 
found due to her, alleging that the mtge. was an 
improper security : — Held : the entry of the sum 
of £12,000 in the account furnished by defts. must 
be taken as conclusive against them that they had 
such a sum in their hands. — Townend v. Townend 
(1859), 1 GifT. 201 ; 33 L. T. O. S. 1 43 ; 5Jur. N.S. 
506 ; 7 W. K. 629 ; 65 E. R. 885. 

Annoiaiicns : — Mentd. Vyse v. Foster (1872), 8 Ch. App. 

315, n. ; lie Cheniicll, Jones t?. Cheniiell (1878), 8 Ch. 1). 

4U2. 

Account books, see Sect. 13, sub-sect. 2, ante, I 

3966. Acknowledgment — In handwriting of ' 
debtor — Undated — Admissibility.] — In an action 
of debt, containing counts for goods sold & de- 
livered, interest, & on an account stated, pltf. 
proved that he was a shopkeeper, that deft., 
on being served wuth the writ, indorsed with the 
amount sought to be recovered, said that he would 
call & pay the bill. The following paper, without 
date, & in the handwriting of deft., was also given 
in evidence : “I send you £4 & will pay the 
balance in the book in a week.” The jury having 
found for pltf.: — Held: the paper was rightly 
received in evidence. — Moseley v, Keade (1846), 
10 .Tur. 18. 

3967. Apprenticeship deed — Reciting order for I 

binding apprentice — Primary evidence of recited I 
order — Admissibility.] — A parish apprentice was 
bound by indenture executed by B., churchwarden 
of Jj., & by D., one of the overseers of the same 
township. The indenture, which was duly allowed 
by two justices under Parish Apprentices Act, 
1816 (c. 139), s. 1, recited that it was made by 
virtue of an order under the hands & seals of A. 
& C., justices of the peace in & for the county, etc., 
made in pursuance of the statuUj in such case 
made & provided, & bearing date, etc. \~Hcld : 
it was good primary evidence of the order for 
binding, which was not produced. — R. v, Stain- 
FORTH (Inhabitants) (1847), 11 Q. B. 06 ; 3 

New Sess. Gas. 53 ; 17 Ii. J. M. 0. 25 ; 10 L. T. O. 8. 
412; 12J. P.105; 12 ,Tur. 95 ; 116 E. R. 399. 
Annoiations : — ^Reid. R. v. Broadhempston (1858), 5 Jur. 

N. S. 267. Mentd. H. v. IToston (1848), 12 Q. B. 816; 

K. r. TotnoKs (184U), 11 Q. B. 80; Staverton Overseers v, 

Ashburton Overseers (1855), 4 E. & B 526. 

Bill of lading.] — See Shipping. 

Bill of sale — Admissibility.] — See Bills of Sai^e, 
Vol. VII., pp. 104, 105, Nos. 624-626. 


How proved — Proof of registration.]- iSce 

Bills of Sale, Vol. VII., pp. 83-86, Nos. 479- 
483, 488, 489. 

Books — Account books.] — See Sect. 13, sub- 
sect. 2, ante. 

Ancient books.] — Sec Sect. 13, sub-sect. 1, 

ante. 

Bankers’ books — Bank books generally.] — 

See Bankers, Vol. III., pp. 305-309. 

Bank of England books.] -aScc 
Bankers, Vol. III., p. 138, Nos. 81-88. 

3968. Of club — Open to Inspection by 

members.] — Wiltzie v, Adamson (1789), 1 

PhilJipps & Arnold on l^w of Evidence, 10th cd., 
p. 339, N. P. 

Company & corporation books.] — See 

Sect. 13, sub -sect. 4, ante. 

3969. Of partnership — For what purposes 

admitted.] — In an action against one of several 
members of a society established under a deed of 
copartnership for goods supplied to the society, 
deft, may be proved to be a x)artner by parol 
evidence without producing the deed, & the entries 
in a book containing a record of the proceedings 
of the society produced at the meetings, open 
to the inspection of all tlie members, are admissible 
in evidence against deft, after he has been proved 
to be a member of the society. — Aldehson v. 
Clay (1816), 1 Stark. 405, N. P. 

AnruHaiioit : — Mentd. DiekiiiHoii v. Valpy (1829), 5 Man. & 

Ivy. K. ' 

» 3970. Warehouse book — Selected entries 

from lost book.] — E. &. Go. were thci registered 
jiroprictors of a Trade Mark registered in 1886. 
In an action for infringement & passing oil’ brouglit 
by E. &. Go. against G, &- Go. defts, contended tiiat 
they had used their device since a date antcuior 
to the user or registration by i)ltfs. of their device. 
Evidence had been given at the trial by M. tliat 
he had entered the employment of pltfs. in the 
year 1885, that pltfs. had at that date been 
using labels bearing their device. On appeal it 
was admitted by i)ltfs. that M. had been mistaken 
as to his dates tliat he had not entered pltfs.’ 
employment until the autumn of 1886. A copy 
of certain entries selected from an old warehouse 
book of pltfs., the book having been lost, had 
been given in evidence, & liad been relied on by 
the judge as corroborating the recolh'ction of the 
witness M. : — Held : the copy of the entries in the 

lost book was not admissible in evidence. 

Young ^ Co., IjTD. v. Grierson, Oldham & (Jo., 
Ltd. (1924), 41 R. P. G. 548, G. A. 

3971. Brief of counsel — Admissibility.] An 
attorney was employed to conduct the (iefcnccj 
t-o an action, & the briefs for counsel were prepared 
in his ollice. Some passages purported to be 
statcunents made by the attorney : — Held : such 
passages were admissible, if the writing of the 
attorney was upon the margin of the brief opposite 
to such passages. 

Semble : inadmissible without such writing.— 
Keane v, Stewart (1851), 18 L. T. O. S. M3, 

N. P. 

3972. Delivery note — For what purposes ad- 
mitted — As evidence of existence at time of date.] 

— Morgan v, Whitmore, No. 3869, a?de, 

.] — See, generally. Sale of Good.s. 


made up by a broker of iutcllig’ciico & 
experience, such a record should be 
received as evidence of the particular 
state of the market on that day. — 
NaRAIN CUUNDER DhUR V. COIIEX 
(1884), I. L. R. 10 Calc. 565.— IND. 

o. Horoscope. 1 — In a suit to set 
aside a decree on the ground of 


minority, pltf. relied upon a horoscope 
to prove his agre : — Held : the horoscope 
was not admissible. — Satis Chunder 
Mukhopadhya V. Mohkndro Lal 
Pathuk (1890), I. L. R. 17 Calc. 849.— 
IND. 

p. Certificate of guardianship- Eoi’ 
dence of minority.] — A certificate of 


Kuardlanship is no evidence of minority 
being: neither a book nor a register nor 
a record kept by any offlcor in accord- 
ance with any law. — Satis Chunder 
Mukhopadhya v. Mohendro Lal 
Pathuk (1890), I. L. R. 17 Calc. 849.— 
IND. 

A certificate of 

c c 2 
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Stti, docutncnis. Pari V ivan^f 

Sjd, \.. Sub.8ect. 1 , A. W, (b), (c), (d) & (e).T * adSed^f ;«ve owSS" Of 
cartlftcates.!— See Companies, Vol. IX., »• Ouveb (1852), 19 L. T. o!^l. ei 
pp. c( seq. ; Yol* X., pp. 1129, 1130. .1 — Sse, generally, Shipping. 


-Sze, gznerally, Shipping. 
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Sect. 1.— COMPETENCY. 

SuiJ-sECT. 1 . — Who are Incompetent 
Witnesses. 

A, Persons under General hicapacUy, 

(a) Children, 

Sec, generally. Infants. 

3974. General rule.]— What ago the law will 
allow an infant to be a witness at. No distinction 
in this respect between capital <te lesser ofTences. — 
II. V. Travers (1726), 2 Stra. 700 ; 93 E. R. 793. 
AniioicUion Refd. 11. v. Perkins (1840), 2 Mood. C. C. 135. 

3975. .]— Though a witness be an infant 

his tender years will not invalidate his evidence.— 
Smith v. Erencii (1741), 2 Atk. 243 ; 26 E. R. 
.^50. 

Anmiaiiun Mentd. Davies v. Hodgson (1858), 25 Bcav. 


3976. Ability to understand nature of oath — No 
limitation as to age.] — An infant of any age may 
be sworn as a witness, if he is conscious of the 
danger of perjury.— I'ouNo v, Sij^ughterford 
( 1709), 11 Mod. Rep. 228 ; 88 E. R. 1007. 
An^tation :--JAentd. Pyle v. Grant (1720), 1 Barn. K. B. 


-.]— An infant witness under 
HQven years of age, if apprized of the nature of an 
oath, must be sworn ; for rif) testimony is legal 
except it be given upon oath. — R, v. Rrasieu 
(1779), 1 Leach, 199 ; 1 East, P. 0. 443, C. C. R 

Refd. It. v. Paul (1890), 25 Q. B. 1). 202. 
Mentd. K. v. Guttrldgo (1840), U C. & P.^ 471 • It v 
Idllyman, [1896] 2 Q. B. 107. ‘x a. , it. 


a , — There is no rule to the age 
of children to be examined as witnesses. A child, 
who has sufficient knowledge, may be examined 


3979. Question for judge.]— Before a child 

IS examined as a witness, the judge must be 
satisfied that the child feels the binding obligation 
of an oath from a general course of religious 
education ; & the effect of the oath on the con- 
science of the child should arise from religious 
feelings of a peimanent nature, not from instruc- 
tion recently communicated for the purposes of a 
trial. 


Whore it appeared, that, up to a very recent 


period, a girl aged eight years was totally ignorant 
of religion, but had had some religious instruction 
given to her with a view to her being examined, 
but at the trial showed that she had no real under- 
standing on the subject of religion or a future state, 
the judge would not allow her to be examined.— 
R. v. Williams (1835), 7 0. & P. 320. 

3980. .] — R. V, Holmes (1861), 2 

P. & F. 788. 

Postponement of criminal trial — For 

instruction of witness as to nature of oath.] — Sec 
Criminal Law, Vol. XIV., p. 258, Nos. 2588-2593. 

Evidence not on oath — Criminal proceedings.] — 
See Criminal Law, Vol. XIV., pp. 453 et seq. 

Evidence of recollections of childhood.]— aS'cc 
No. 1600, ante, 

(6) Deaf and Dumb Persons. 

3981. Ability to understand & answer questions 
— Necessity for.] — The evidence of a deaf witness, 
unable to express himself intelligently, which 
cannot be faithfully interpreted must be excluded 
altogether. — R. v. Imrik (1917), 12 Cr. App. Rep. 
282, C. C. A. 

3932. ~~ Mode of communication — Writing 
or signs.] — Dickenson v. Blisset (1754), 1 Dick. 
268 ; 21 E. R. 271. 

3983. .] — Jersey (Earl) v 

O’Brykn (Lady) (1753), Barnes, 168 ; 94 E. R. 
860. 

3984. R. V. Jones (1773), 

1 Leach, 102, 452, n. 

Annoiaiicni : — Consd. II. v. Halton (1824), By. & M. 78. 

3985. .] — A witness though deaf 

<fc dumb may be sworn & give evidence on an 
indictment for felony if intelligence can be con- 
veyed to & received from him by means of signs 
& tokens. — R. v. Ruston (1786), 1 Leach, 408. 
Aniwtuiion : — Mentd. A.-G. v. Bradlaugh (1884), 54 L. J. 

0. B. 205. 

3986. — — .] — Though the mode of 

examining a deaf & dumb witness by means of 
signs made with the fingers, is a mode receivable 
even in capital cases, yet, where the witness can 
write, semble : it would be better to make him 
write liis answers to the questions put to him. — 
Morrison v. Lennard (1827), 3 C. P. 127, N. P. 


guardianship is not ovidonro of 
minority when the question of minority 
is in issue. — (Junjua Kuau v. Ablakh 
Pande (1896), 1. L. It. 18 All. 478.— - 

IND. 

PART V. SECT. 1, SUB-SECT. 1.— 

A. (a). 

3974 i. Gnuralrule.] — A ct. shall only 
examine a child of tender yeai*8 as a 
witness afU'r it has satisiied itself that 
the child is sufficiently developed 
Intellectually to undoi-staud what it 
has seen & afterwards to inform tho 
ct. thereof.— It. v. Dhani IIani, 11916J 
1. L. It. 38 All. 49.— IND. 

3974 ii. .] — In an action of 

divorce : — Held : tho evidence of a b(»y 
nearly seven years of ago could not be 
1‘ecolved on account of his tender 
years & the nature of tho case. — 
Robertson v. Robertson (1888). 15 
It. (Ct. of Sess.) 1001 ; 2.*» tSc. L. It. 
708. SCOT. 


3976 i. Ability to understand nature of 
oath — A^o limitation as to age .] — A 
child witness, though under seven 
years of age, must bo examined on 
oath or affirmation, & tho ct. has no 
power to refrain from dispensing with 
same.— Nafau (Sheikh) v. H, (1913), 
I. L. R. 41 Calc. 406.— IND. 

3979 i. Question for judge. ]~~lt 

is tho duty of tho judge to determine 
whether a child is competent to give 
evidence & counsel has no right to 
cross-examine tho witness before being 
sworn in order to tost oompet-ency 
to give evidence. — R. v. Lyons (1889), 
15 V. L. R. 15.— AUS. 

3979 ii. .1 — The question 

was whether complainant, a girl under 
fourteen, appeared euffloiently to 
imderstand the nature of an oath to 
justify tho magistmte in receiving 
her testimony. The magistrate stated 
that on examination of tho girl bo 
found that she did understand, ^ 


there was nothing in her answers as 
reported to indicate otherwise : — 
Held : tho magistrate was right in 
receiving tho girl’s evidence under 
oath, & tho fact that she had been 
Instructed on tho subject of the nature 
& meaning of an oath a few days before 
the trial, afforded no sufficient ground 
for holding otherwise.— R. v. Arm- 
strong (1907), 10 O. W. R. 508 ; 15 
O. L. R. 17.— CAN. 

3979 iii. — — .] — Whether an 

oath should be adtninistorod toayoimg 
witness is a question within the dis- 
cretion of the presiding judge. — • 
Anderson v. AIcFarlane (1899), 
1 F. (Ct. of Seas.) 36 : 36 Sc. L. R. 
315 ; 6 S. L. T. 291, J.— SCOT. 

PART V. SECT. 1, SUB-SECT. 1.— 
A. b). 

r. Ability to understand ft answer 
questions — Mode of communication .] — 
The ct. permitted a witness to read 
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3987. ‘] — Bartholomew v, 

George (1851), Best’s Law of Evidence, 12th ed., 
p. 134. 

3988. Ability to understand nature of oath — 
Necessity for.] — Before the evidence of a dumb 
witness can be received the ct. must be satisfied 
that he comprehends the obligation of an oath. — 

K. V, Jackson (1844), 3 L. T. O. S. 343. 

3989. Competency question for judge — Effect of 
Incompetency discovered during evidence.] — On a 
prosecution for rape it appeared that prosecutrix 
was deaf & dumb, & her father, who was sworn to 
interpret her evidence, said that he believed her 
to be ignorant of th© nature of an oath. An expert 
however came, &; from his report to the ct. pro- 
secutrix was sworn <te her evidence taken down as 
interpreted by the expert. In the course of her 
examination it became apparent that she did not 
understand the questions, &; that her answers 
could not be relied upon. The judge directed her 
to stand down, & struck out her evidence from the 
(lase : — Held : although prosecutrix Ixad been 
sworn, the judge acted rightly in striking out & 
withdrawing lier evidence from the jury. — K. v. 
Whitehead (1800), L. It. 1 C. 0. It. 33; 35 

L. J. M. O. 180 ; 14 I.. T. 489 ; 30 J. 391 ; 14 
W. It. 077 ; 10 Cox, C. C. 234, C. C. It. 

(c) LiDiaiics, 

Sec, generally, Lunatics. 

3990. General rule — Incompetent.] — Where A., 
being in the act of committing suicide, is inter- 
rupted by B. who meets with his death in a struggle 
thus originating. Senible: the statement of A. 
made immediately after & at a time when he was 
still labouring under an aberration of intellect, 
is not evidence against him on the charge of 
murdering B. by drowning him. 

Qu. : whether he ought not to be acquitted 
altogether, &: unconditionally, if that be the sole 
evidence of the manner by which B. came to his 
death, inasmuch as it proceeds from tlic mouth 

of a witness, incompetent on the score of insanity. 

K. r. Jones (1839), 3 J. P. 357. 

3991. Competency & ability to understand nature 
of oath — Question for judge.] — (1) If a lunatic be 
tendered as a witness it is for the judge to examine 
whether the lunatic be of competent understanding 
to give rational evidence, & is aware of the nature 

obligation of an oath. If the judge is .satisfied 
on these points lie should admit the lunatic as a 
witness. 

(2) The lunatic may be examined & cross- 


examined, & witnesses called on cither side in 
order to determine the question of competency ; 

adrait^d, it is for the jury to detei-mine 
whether his testimony is affected by his insanity, 
& what degree of weight is to be attached to it.— 
R. V. Hill (1851), 2 Den. 254 ; T. & M. 682 ; 4 

222 ; 15 J. P. 

387 ; 15 Jur. 470 ; 5 Oox, 0. C. 259, C. 0. R. 

#0 (1) Apld. .Spittle v. Walton (1871), 

i-i. It. 11 Liq. 420, 

3992. Whether evidence tainted by Insanity - 
Question for jury.]— R. v. Hill, No. 3991, ante, 

3993. How competency determined —Ability to 
give rational evidence — Nature & obligation of oath 
understood.]— R. v. Hill, No. 3991, ante. 

3994. Examination & cross-examination of 

lunatics— Witnesses on either side.]- R. v. Hii.]., 
No. 3991,a7//e. 

3995. Evidence by affidavit — Necessity for pre- 
liminary Inquiry into mental condition.] — Before 
t4ic affidavit of a person suffering from mental 
delusions, in conlinenient in a lunatic asylum, 
can be received, his mental condition must first 
be ascertained by preliminary inquiry before the 
ct. or some x>erson specially delegated for that 
purpose. An affidavit was sworn by a person in 
a lunatic asylum, without any notice in the jurat 
of the circumstances under which, or the place 
where it was sworn : — Held : it should be ordered 

I to he taken off the file. — Spittle v. Walton 
(1871), L. K. 11 Eq. 420 ; 40 L. J. Oh. 308 ; 21 
L. T. 18 ; sub noni. Spitti.e v. Walton, He Bp:d- 
DOE, 19 W. R. 405. 

(d) Spouses. 

In civil proceedings— Generally.] — Sec No. 4719, 
post ; Evidence Amendment Act, 1853 (c. 83) ; 
Evidence Euther Amendment Act, 1809 (c. (i8). 

Admissions.] — Sec Part TL, Sect. 4, sub- 
sect. 2 ; Part III., Sect. 2, ante. 

To bastardise issue - Rebuttal of presump- 
tion of legitimacy.]— 8Vc Bastaudy, Xo], HI., 
pj). 301 et seq. : Husband Wife. 

In matrimonial causes.] — Sec Husband & 

Wife. 

In criminal proceedings.] — See Criminal IjAw, 
Vol. XIV., pp. 450 -453. 

Whether bound to disclose communications made 
during marriage.] — See Sect. 2, sub-.sect. 10, jiost. 

(c) Other Persons. 

3996. Person under sentence of death.] -A 

person under sentence} of death is incapable of 


the interrogatorioH to which be was to 
be examined ; it being sworn tliat bo 
was deaf & could not otherwise bo 
examined.— -Nanolk v. Nanuuc (1819), 
1 Ir. Jur. 78.— IR. 

3988 i. Ability to understand nature of 
oath — Necessity for.] — The testimony 
of a deaf & dumb pei'son, who although 
intelligent 6c capable of communica- 
ting & receiving information by signs, 
yet could not be made to understand 
clearly the nature & obligation of an 
oath: — Held: inadmissible. — U. v. 
O’Buikn (1845), 6 L. T. O. S. 23.— IR. 

PART V. SECT. 1, SUB-SECT. 1.— 
A. (0). 

3990 i. General rule — Incompetent .] — 
The fact of a person being confined 
as a lunatic patient in an asylum, 
is not in itself sufficient to reader him 
inadmissible as a witness. — H.M. Ad- 
vocate V. Sheriff & Mitchell (18(J0), 
6 Irv. 226 ; 38 Sc. Jur. 370.— SCOT. 

t. Competency dt ability to under- 
stand nature of oath.] — In an action of 
seduction : — Held : the girl’s evidence 
was improperly received as it dearly 


appeared that she was not capable 
of imdorstanding or appreciating the 
natui-o of an oath, or the obligation 
she assumed in swearing to tell the 

truth. UDY V. STEWART (188.0), JU 

O. Jl. 591.— CAN. 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (e). 

3996 i. Person tinder sentence of death. ] 
— A person under sentence of death 
is not a eomjictent witness. — (I uaewk v. 
(tLOBK I’RINTINQ Cu., 10 C. L. T. OeC. 
N. 307.— CAN. 

t. Person pardoned,.] — If a person 
be convicted of a crime under a statute 
which would exclude his testimony 
as a witness, a charter of pardon will 
not restore his competency ; alitcr if 
convicted by the common law. — 
Newell v. Massy, 2 How. E. E. 800. — 
IR. 

a. Want of religious belief.] — It 
is riot the duty of the trial jud^ to 
examine a witness on the voir dire as 
to his religious belief, for the purpose 
of testing his competency as a witness, 


even if requeslcti to do so by counsel 
for opposite party, 6c a party who has 
not been examined on the voir dire at 
the trial, will not be heard upon 
affidavit on appeal against the com- 
petency of the evidimce. — (Iray v. 
McCallum (1892), 2 13. C. It. 104. — 
CAN. 

b. — — .] — A person offered as a 
witness, upon being examined on tho 
voir dire stated that be believed in 
God but did not believe in a future 
state of rewards 6c punishments de- 
I)endent upon bis conduct while on 
earth, whereupon ho was rejected as 
incompetent : — Held : ho was properly 
so rejected. — Hell v. Bell (1899), 
34 N. B. K. G1.5.— CAN. 

-Total defect in reli- 
gious belief makes a witness inoom 
potent, & tho question of belief may 
bo cxaininod into after he has sworn 
or affirmed, but it Is not the duty of 
tho trial judge to so examine before 
receiving his evidence. — Gray v, 
McCallum (1892), 2 B. C. H. 104.— 
CAN. 

4. Person instructed — Papers sent 
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Evidence. 


Sect 1 . — Competency : Sub-sect, 1 , A, {e 

being a witness. — K. v, Webb (1867), 32 J . P. 168 ; 
1 1 Oox, O, C. 133. 

Person pardoned.] — See Evidence Act, 1843 (c. 
85). 

Whether witness privileged from answering 
questions incriminating witness.] — See Sect. 2, 
sub-sect. 4, F., 

B. Persons I ncapacitaied hy Connection with 
Proceedings, 

3997. Judges — Competent — Ceasing to take 
further part in trial.] — Regicides’ Case (1060), 5 
State Tr. 917 ; Kel. 7 ; 84 E. R. 1056. 

3998. Peer on trial of peer — May continue 

as Judge after giving evidence.] — R. v. Five Popish 
Lords (1680), 7 State Tr. 1217. 

3999. Should be sworn.]— R. v. 

Macclesfield (Earl) (4725), 16 State Tr. 767. 

generally, Pauijament ; 

Peerages & Dignities. 

4000. Arbitrators — Commercial arbitration.] — A 

dispute arose between the buyer sellers of a 
quantity of meat as to its quality. The buyer 


sent K. to inspect & report upon the meat. The 
dispute having been referred to arbn., the buyer 
appointed K. ^ his arbitrator. The arbitrators 
having failed to agree upon their award the 
matter was referred to an umpire, & the buyer 
then proposed to call K. as a witness before the 
umpire to prove tiie state of the meat. The 
sellers objected to the competency of K. as a 
witness on the general principle that an arbitrator 
was disqualified from giving evidence in the arbn. 
proceedings : — Held : as it was a commercial 
arbn. K. was not disqualified from giving evidence 
before the umpire, notwithstanding that he had 
acted as an arbitrator. — ^B oitrqeois v , Weddell 
& Co., [1924] 1 K. B. 539 ; 93 L. J. K. B. 232 ; 
130 L. T. 635 ; 40 T. L. R. 261 ; 68 Sol. Jo. 421 ; 
29 Com. Cas. 152 ; 88 J. P. .Jo. 25, D. C. 

.] — See, generally, Arbitration, Vol. II., 

pp. 454, 455. 

J ur ors .] — See J dries . 

Advocates — Barrister.] — See Barristers, Vol. 
III., pp. 336, 337, Nos. 260, 261. 

4001. Solicitor.] — Where a party makes a 

speech & conducts a case as an advocate, he 
cannot afterwards give evidence as a witness in 


carelesaly .'\ — A person to whom doposi- 
tlonu of other witnesses were sent, 
rejected as a witness, as the carelessness 
of the party in sendliiK him the papers 
amounted to instruotingr him. — Wight 
V . Liddel (1820), 5 Murr. 35.-— SCOT. 


PART V. SECT. 1. SUB-SECT. 1.— B. 

3997 i. Judges — Compelent Ceasing 
to take further pari in trial.] — In a 
prosecution under the game laws a 
magistrate who had given information 
which led to the prosecution, & wlio 
was a witness against prisotn'r, upon 
being challenged stated that Im would 
not adjudicate, but only moved his 
chair a short distance from the other 
magistrates : — Held : where a magistrate 
is also a witness, ho should occupy the 
same position as the other witnesses. — 
K. V. Galway JJ. (1897), 31 I. L. T. 
100.— IR, 

.] — A judge is a com- 
petent witness can give evidence 
in a case being tried befoit) himself, 
even though ho laid the comnlaint 
acting as a public oiHcer, providea that 
he has no personal or pecuniary Interest 
in the subject of the charge, & he is not 
pw’cludod thereby from dealing 
judicially with the evidence of which 
his own forms a part. — 11. Mukta 
S iNGU (1870), 4 B. h. 11. A. C. 15 ; J3 
W. R. 00.— IND. 

f. .] — A judge cannot, 

without giving ovidciice as a witness, 
import into a cose his own knowledge 
of partioidar facts. — Hurpurshad v. 
Sheo Dval (1870), L. R. 3 Ind. App. 
269 ; 20 W. R. 55.— IND. 

g. /Idvorates — Proctor.] — It is 
not a valid objection to a witness in 
the l^robato Ct. that he appeaivd as 

f )roctor for another person interested 
n the estate. — lie Stooicton, Ex p. 
Roach (1872), 1 Rug. 142.— CAN. 

h. Parties.] — Although the law 
now allows interested parties to give 
evidence. & makes such evldonco 
admissible, great weight should not be 
attached to suoh evidence. — H asher 
V. Summers (1884), lO V. L. R. 204. — 
AUS. 

k. .1 — A person charged, 

under Act No. 1165, a. 183, is a oom- 
potent witness to give evidence on his 
own behalf . — He Bell, Ex p. Marine 
Board op Vicixjria (1892), 18 V. L. R. 
65, 4.32.— AUS. 

1. .] — One maker of a joint 

promissory note is not a competent 
witness for another, who alone is sued, 
without a release, as he is not 
ijjdlflerenUjr liable to ^bo pajree 


bis co-maker, being liable in an action 
by the latter for contribution to botli 
damages & costs. — Dudley v. Moore 
(1833), 3 0. 8. 71.— CAN. 

tn. .] — In an action against 

one of two joint makers of a promissory 
note, the maker not joined is a com- 
petent witness for his co-maker, to 
prove ill<igality of consideration for 
the note, upon receiving a release. — • 
l^HiNNEY V. Smith (1843), 6 O. S. 498. 
- CAN. 

n. .] — Under 8 & 9 Viet. c. 

93, s. 89, the surveyor of customs, not 
being the party either “ seizing or 
informing,” is not entitled to a share 
of the penalty. He therefore cannot 
be rejected as an incompet-ent witness 
upon a case of information for a penalty, 
for harbouring smugghal goods. — 
A.-O. V. Warner (1818), 5 U. C. R. 
485.— CAN. 

o. .] — Whore in an action 

for goods sold & delivertid, pltf. made 
out a primd facie case through his clerk, 
who proved a delivery of tho goods; 
& tho promise to pay on reciuost 
implied thci-efrom was ropcllod by 
deft., who stated a special contract 
varying from that implied : — Held : 
pltf. was admissible as a witness to 
reply to the new case sot up hy deft., 
& scrnblc, lie could not be excluded as a 
witness by reason of his presence in ct. 
during the examination of his clerk. — 
McFaulane V. Martin (1853), 3 C. P. 
04.— CAN. 

p. .] — A party directly In- 

terestod in a defence, who has 
indemniflod deft, on the record & 
who states that the suit is defended on 
his individual behalf, is incompetent 
as a witness under R. S. C., o. 135. — 
J on N8TON E V. Buena n ( 1 85 3), J ames, 1 4. 
—CAN. 

q. .] — One deft, in ejectment 

is not entitled to have his name struck 
out at the trial, on disclaiming all right 
to possession, in order to be called os 
a witness for his oo-defte. — G rogan 
V . ADAIR (1857), 14 U. C. R, 479.— CAN. 

r. .] — One of two dofts. sued as 

joint maker of a note, who allows 
judgment to go by default cannot 
bo called as a witness for the other. — 
Jordan v. Swira & Patterson (1858), 
17 U. C. R. 590.— CAN. 

s. — In an action against 

three members of a municipal corpn., 
one being the reeve, for combining to 
delay & obstruct the proceedings of 
oomrs. appointed to inquire Into the 
affairs of tne township, under 12 Viet, 
c. 81,8. 181 ; — Held: one deft., who ha^ 


suiTered judgment by default could not 
be called as a witness on behalf of the 
others. — East Nissouri Municipality 
V. Horseman (1858), 16 U. C. R. 556 ; 
18 IJ. C. R. 31.— CAN. 

t. .] — The reeve of a town- 

ship received moneys for license fees 
which, as ho alleged, ho paid to the 
treasurer, whose receipt he produced 
for part of the sum in cash, & a note for 
tile balance. Tlio treasurer denied 
having received the note or balance, 
& at his instance the municipality by 
resolution allowed an action to bo 
brought for it In their name against the 
reeve : — Held : the treasurer was not 
admissible as a witness. — King Muni- 
cipality v. Hughes (1859), 17 U. C. It. 
253.— CAN. 

defts. H., 

M., He S., as joint makers of a note. 
H. & M. did not apjpear, & judgment 
was signed by mistake against all, but 
sot aside as against S., who pleaded : — 
Held : an application to strike out tho 
names of H. & M. from the record, so 
that they might bo called as witnesses 
for S., was properly refused. — K err v. 
Hkrei'ord (1859), 17 U. C. R. 158. — 
CAN. 

a. An equitable plea must 

bo proved by such witnesses as a ot. 
of law can receive. In an action 
upon a promissory note against three 
defts. as joint makers two allowed 
judgment to go by default. Tho other 
pleaded an equitable defence, & desired 
to call one of his co-defta. as a witness : 
— Held : he wbb clearly inadmissible. — 
Perley V. Lonky (1859), 18 U. C. R. 
429.— CAN. 

b. .1 — Held: where a party 

to tho suit is called by the opposite 
party, ho is not thereby made a witness 
for ail pruposes, but can be cross- 
examined by his own counsel, or the 
counsel of his oo-pltf. or deft., only 
as to those matter's upon which he has 
been examined by the party calling 
him. — Lamb v. Ward (1859), 18 

U. C. R. 304.— CAN. 

c. .] — A proceeding to obtain 

an order of affiliation under the 1 R. 8. 
c. 57, is not a criminal proceeding on 
which tho party charged is punishable 
on summary conviction, & therefore 
he is a competent witness by 19 Viet, 
c. U.—Exp. Cook (1860), 4 All. 506.— 
CAN. 

d. .] — Whore defts. being 

sued as maker & endorser of a pro- 
missory note, pleaded a defence 
showing want of consideration which 
if proved must equally dischai^ both : 
— Held : ueltl^er could be called as ^ 
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the same cause. — Stones v. Byron (1816), 4 
Dow. & Ii. 393 ; 1 New Pract. Ciis. 570 ; 1 Saund. 
<& 0. 248 ; 16 L. J. Q. B. 32 ; stib nom. Stones v. 
Bacon, 8 L. T. O. S. 197 ; 11 Jur. 44. 

Annotations FoUd. Deane v. Packwood (1847), 4 Dow. & 

L. 395, n. Expld. Cobbettr. Hudson (1852), 1 E. & B. 11. 

Distd. R. V. Morgran (1852), 6 Cox, C. C. 107. Reid. R. 

V. Tooke (1884), 48 J. P. 661. 

4002. .] — If an attorney acts on the 

trial of a cause as advocate for his client, he cannot 
be examined as a witness. — Deane v. Packwood 
(1847), 4 Dow. & L. 395, n. ; sub nom. Dunn ik 
Packwood, 2 New Pract. Gas. 65 ; 1 Saund. & 
O. 312 ; 8 L. T. O. S. 371 ; 11 Jur. 242. 

Annotations : — Refd. Oobbett v. Hudson (1852), 1 E. & B. 

11 ; H. V. Tooke (1884), 48 J. P. 661. 

-.] — See, generally y Solicitors. 

4003. Party appearing in person.] — (1) A 

party to a suit, conducting his own cause at the 
trial, has a right to address the jury, as an 
advocate, without waiving his right to give evidence 
as a witness in his own behalf. 

(2) Senible : though a judge has power to order 
witnesses out of ct., & may lino a witness for dis- 
obeying this order, he cannot lawfully refuse to 
permit the examination of the witness. — Oobbett 


V. Hudson (1852), 1 E. & B. 11 ; 22 L. J. Q. B. 11 ; 
20 L. T. O. S. 109 ; 17 J. P. 39 ; 17 Jur. 488 ; 1 

W. K. 51 ; 118 E. 11. 341. 

Annotations: — As to (1) Reid. Curtis v. Curtis (1858), 27 

L. .T. P- & M. 73 ; R. v. Tooke (1884), 48 J. P. 661. As to 

(2) Reid. Fortescue v. Clayton (I860), 24 J. 1\ 712. 

4004. Parties — Former law.] — A declaration on 
a policy of assurance on goods, averred that it was 
effected in the names of pltfs., a.s agents, that A., 
B., 0., &; D. were interested in the goods to the full 
amount insured, & that the policy was effected on 
their account & for their solo use & benefit. A. 
being calJed as a witness for pltfs., was objected to, 
& thereupon they gave in evidence a deed poll 
executed by A., before the commencement of the 
action, whereby ho released to pltfs. all actions 
which he might have by reason of the policy, or 
for any moneys to be recovered by them from the 
underwriters. They also gave in evidence an 
indenture, executed by A. after the commencement 
of the action, whereby (after reciting that pltfs. had 
effected the policy ; tliat A., B., C., & D. were the 
persons interested ; that actions had been com- 
menced in the names of pltfs. ; «fc that they being 
desirous of an indemnity against the costs, the Ot. 


witness for the other. — M offat i 
Robkrtson (1860), 19 U. C. R. 401.- 

CAN. 

f. .] — At the bearing: of the 

cause evidence is not admissible by 
one deft, against another. — A.-U. v. 
Toronto Street Rv. Co. (1868), 15 
Ur. 187.— CAN. 

g. .J — A purchaser entered 

into the contract in his own name, 8c 
was a deft. : —Ueld : a good witness 
on behalf of pitf. against his co- 
purohaser, the other deft. — SANDKitaoN 
V. Buroktt (1871), 18 Gr. 417.— CAN. 

h. .] — The term “ witness," 

in O. S. C., c. 79, s. 4, includes parties 
to the cause as well as witnesses iu the 
ordinary sense of the word. — M offatt 
V. Prentice (1873), 6 P. R. 33.— CAN. 

k. .] — Held: the agent of a 

life insurance co. was not competent 
to give evidence on behalf of such co., 
of any statements or acknowledgments 
of deceased insured, in an action by 
his exor. or administrator against such 
CO. — ’Don NELL V. Confederation 
Life Insurance Co. (1877), 2 R. 8c C. 
570; 16 S. C. R. 717.— CAN. 

l. .] — In an action on a bond 

against two sui’otics, deft. R. sot up 
the defenoe & gave evidence that his 
signature to the bond had been ob- 
tained by fraud. The evidence of his 
CO -deft. C. was tendered for the purpose 
of showing that C.’s signature to the 
bond had also been so obtained, which 
was rejected as inadmissible : — Held : 
the evidence of C. was admissible as 
showing a fraud practised on him, 
with respect to the same instrument 
by the same person, & at or about the 
same time as the alleged fraud ou It., 
& because it was oontlrmatory of R.'s 
evidence. — W aterloo Mutual Insur- 
ance Co. V. Robinbon (1883), 4 U. It. 
295.— CAN. 

m. .] — The provision of Wit- 
nesses & Evidence Act, It. S., c. 107, 
8. 16, excluding parties from giving 
evidence of dealings, transactions, or 
agreements with deceased ou the trial 
of any issue joined, or on any inquiry 
arising in any suit, action, or other 
proceeding in any ct. of justice, etc., 
has no application to an investigation 
as to questions of testamentary 
capacity . — Re Farquharbon’s Estate 
(1900), 33 N. S. R. 261. — CAN. 

n. .] — A letter from a trustee 

who is a party in the cause, He had 
been agent in another cause for the 
person interested in the trust, is not 
evidence. — S oott v. Wilson (1825), 3 
Murr. 518.— SOOT. 


o. .] — Evidence having boon 

led by both parties as to the character* 
ik. proceedings of a certain person, on 
the footing of his being a party in tin? 
cause, & no notice having boeii given 
in the opening for defender that lie 
was to bo adduced as a witness : — 
Held : defender was, notwithstanding 
entitled to call him. — Hercules Insur- 
ance Co. V. Hunter (1830), 14 Sh. 
(Ct. of Soss.) 1137 ; 15 Sh. (Ct. of Sess.) 
1318 ; 32 Fao. Coll. (App.) 62.— SCOT. 

p. -.) — Defender in an action 

of damages for broach of contract 
having been sequestrated during the 
process, his trustee was sisled in his 
room, & her name was subsequently 
dropped out of the proceedings ; he 
was subsequently discharged. Qu. : 
whether ho would bo a compotont 
witness. — Chantick v. Bokthwick 
(1848), 10 Dunl. (Ct. of Hess.) 1544; 
20 Sc. Jur. 659. — SCOT. 

q. Interested parties.] — If a wlt- 
uoHs bo objected to as interested, & on 
voir dire denies any interest, other 
witnesses may be colled to prove that 
ho is ineoinpetcnt. — T iirabiier v. 
Tulloch (1837), 5 O. S. 326.— CAN. 

r. .] — If a witness bo called 

for pltf. who is incompetent from 
interest, & be afterwards called for 
deft., the incoinpetency is cured. — 
Hall v. Shannon (1839), 2 Oat. Dig. 
2325.— CAN. 

8 . .) — When arbitrators with- 

out consent examined an interested 
witness, 8c afterwards awarded iu 
favour of the party calling him, the 
award was sot aside. — Davis v. Bird- 
ball (1840), 2 U. C. R. 199.— CAN. 

t. .] — Under R. S., c. 135, 

8. 11, a party directly Interested in a 
defence, who had iudemullled deft, 
on the record, 6c who stated that the 
suit was defended on his individual 
behalf : — Held : incompetent as a 
witness. — Russell v. Marshall (1854), 
James, 330. — CAN. 

a. .] — After jiidgmoiit had been 

given In a cause, an application was 
made to open publication, on the 
ground that since the decree had been 
pronounced it was discovered that a 
material witness in the cause was 
boneflclally interested in setting aside 
a will which it was the object of the suit 
to have declared void, & had entered 
Into an agreement to indemnify the 
pltfs. from the costs ; but us the result 
would have been the same had that 
witness’s testimony been out of the 
case, the ot. refused the motion ; but 
otforod deft., who applied, liberty to 
give ovidenoo to establish the fact of 


interest in the witness, in order that 
in the event of the cause going to 
appeal, his evidfjiice should not appear 
there as the evidence of an unbiassed 
witness. — Watertiouhe v. Lee (1863), 
10 Gr. 176.— CAN. 

b. .] — One of the conditions 

of a iiro policy required, that persons 
sustaining loss should procure a certifi- 
cate of a magistrate “ most contiguous 
to tho place of the fire. & not con- 
cerned in tho loss as a creditor or other- 
wise," that he was acquainted with the 
insured, & bolievcsd that he had sustained 
the loss without fraud, etc. : — Held: 
whore tho nearest magistrate was also 

sufferer by the same fire which 
destroyed pltf.’s property, he was dis- 
qualillod from certifying. — Ganond v. 
Aetna Insurance Co. (1864), 6 All. 
75.— CAN. 

c. -.1 — In an action by the 

ciidorseo of a note, tho payee, being 
called as a witjiess & examined on his 
voir dire, said he owed pltf. $100, & 
that as there was no one to prove tho 
ease against dofts. but himself, ho 
atl vised pltf. to take this note from him, 
on which about $270 was duo, so that 
he could give evidenoo ; that for the 
balance over $100 pltf. gave him his 
note, which the witness said at tho 
trial ho did not intend to sue upon it in 
tho event of pltf. failing in this action, 
although he could not say there was 
any bargain to that effect : — Held : 
tho payee was a competent witness. — 
Shannon v. Daly (1808), 27 U. O. R. 
458.— CAN. 

The widow of tho 
grantor in a deed impeached as fraudu- 
lent against creditors, was entitled to 
a legacy under tho will of her Husband : 
— Held : notwithstanding such interest 
on her part, she was a competent 
witness to prove notice as against tho 
purchasers from tho grantee in tho 
impeached deed. — Scott v. Hunter 
(1868), 14 Gr. 376.— CAN. 

e. .] — Reduction of a dis- 

position 8c deed of settlement on tho 
ground of imbecility 8c fraud. It was 
objected to the first witness for pursuer 
that she was interested, being a legate© 
in all tho deeds : — Held : tho general . 
line of distinction in every question 
of this sort is, whether the objection 
renders tho witness incompetent or 
whether it goes merely to affect the 
credit to be given to the evidence, 
whether it goes to establish an intorost 
in tho witness, or only goes to Influonoo 
the mind. If It establishes an interest 
tho witness must be rejected, but if it 
only goes to iufluenoe tho mind the 



392 


Evidence. 


Sect. 1. — Competency: Suh-secl, suh-sect. 2. 

Sect. 2 : Sub-secta. I 2, A.] 

of Common Pleas had ordered A., B., C., & D. to 
indemnify, & that L. & R. had agreed to do it) 
A., B., 0., & 1)., in consideration thereof & of 10a., 
assigned to L. & R. all their interest in the policy, 
& all benefit to be derived therefrom, all moneys 
to be recovered in the said actions, to <te for their 
own exclusive use & benefit: — Held: A. was, at 
all events, still liable to the attorney employed to 
bring the action, therefore incompetent. — 
Bell v. Smith (1820), 5 B. & C. 188; 7 Dow. & 
Ry. K. B. 810 ; 4 L. J. O. 8. K. B. 140 ; 108 Pi. R. 
70. 

Annotations : — Consd. Handley & Jones v, Edwards (1838), 
1 Curt. 722. Distd. Hearne v. Turner (184G), 2 C. B. 535. 

.] — SeCt nowy Pividence Act, 1851 (c. 99), 

s. 2 ; Evidence Amendment Act, 1853 (c. 83). 

In criminal proceedings.] — See Criminal Law, 
Vol. XIV., pp. 443 et acq. 


3 Scott, N. R. 593 ; 10 I.. J. C. P. 303 ; 133 E. R. 
1157. 

Annotaiions : — Mentd. Bcardman v. Wilson (1868), L. H. 4 
C. P. 57 ; Rondall v. Aiidreoe (1892), 61 L. J. Q. B. 630. 

4008. Incompetency appearing on examina- 

tion.] — Fellinoham V. Sparrow, No. 4000, ante. 

4009. .] — Where a witness for deft., 

to whom several questions had been put in his 
examination-in-chief, stated, in answer to a 
question put to him by i)ltf.’s counsel, who had 
interposed, that he was answerable to deft.’s 
attorney for the costs, & was thereupon objected 
to as incompetent : — Held : the objection did not 
come too late. — Jacobs v. Layborn (1843), 11 
M. & W. 085 ; 1 Dow. & Ii. 352 ; 12 L. J. Ex. 
427 ; 1 L. T. O. S. 289 ; 7 Jur. 562 ; 152 E. R. 
980. 

4010. .] — R. V. Whitehead, No. 3989, 

ante. 


Sub -SECT. 2. — Objection to Competency. 

4005. Time for — Incompetency known — On voir 
dire.] — Where it was alleged, on the part of deft., 
that the witness who roved pltf.’s case was pltf. 
on the record : — Held : deft, could not give 
evidence of tliat fact, but the objection should 
have been taken on the voir dire. — Dewdney v. 
Palmb:r (1839), 4 M. <fc W. 664 ; 7 Dowl. 177 ; 1 
Horn & H. 462 ; 8 L. J. Ex. 148 ; 3 Jur. 74 ; 150 
E. R. 1587. 

4006. Before examlnatlon-ln-chief — 

Not after witness has left box.] — Where a witness 
had been examined & had left the witness box, 
but was recalled & examined not as to the general 
purposes of the cause, but merely as to his interest 
in the event of the suit & it appeared that he was 
interested : — Held : an objection then taken to 
his comx)etcncy was too late. — P'‘ELLiNGnAM v. 
Sparrow (1840), Woll. 11 ; 4 Jur. 1036. 

4007. ^ - Although recalled.] — 

It is too late to object to the competency of a 
witness, when such witness, after having been 
examined upon matters on which the objection 
to the competency might have been taken, has left 
the box, is recalled for another purpose in 
respect of which the objection also arises. — 
Wollaston v. Hakewill (1841 ), 3 Man. & U. 297 ; 


Sect. 2.— PRIVILEGE. 

Sub-sect. 1. — In General. 

4011. Mode of claiming privilege — Injunction to 
restrain witness from giving evidence.] — (1) Motion 
to restrain a solr. from giving evidence of con- 
fidential matters refused, the propriety of his being 
examined being left to ilie consideration of the ct. 
before which lie might appear as a witness. 

(2) Semble : a solr. who has been discharged 
may, upon proof of misconduct, be restrained from 
communicating information that came to him 
confidentially from his client. — Beer v. Ward 
(1821), Jac. 77 ; 37 E. R. 779. 

Annotaiions : — As to (1) Refd. llaknsen v. Kills, Munday & 
Clarke, 11912] 1 Ch. 831. As to m Refd. Re lIolmeH, Re 
Electric Powit Co. (1877), 25 W. Li. 603. Generally. 
Mentd. llarnabotliam v. Senior (1869), L. R. 8 Kq. 575. 

Must be by witness.] -.SVc Nos. 4105, 4106, 

poftl. 

4012. Time for claiming privilege.] — Wisden 
1 ?. Wisden (1819), 6 Hare, 549 ; 13 L. T. O. S. 
546 ; 07 E. R. 1281. 

.] — See, also. No. 4104, post. 


Sub-sect. 2.-- Affairs of Statpl 
A. In General. 

4013. Omclal statement that production of 
document injurious to public interest —Court 


evidence niiist bo received, but it 
must, bo weiffbod eaivfiilly. — C lark 
V. SrENCK (1825) 3 Murr. 150, —SCOT. 

f. Deputy sheriff.] — The deputy 
shorilT is, under 4 Anne, c. 16, h. 2 0, 
a citidlble witness to the execution by 
the sherilT of an assignment of a bond 
to the limits. — WHnTiER v. Hands 
(1800), 19 U. C. R. 172.— CAN. 

g. Mortoagor — Prior mortuage.] — 
A party foreclosing subject to a prior 
mtge. cannot call the common intgor., 
if ho has the equity of redemption, to 
give ovidonce as to the amount dno 
upon the prior mtge. — Warren v. 
Taylor (1862), 9 Or. 59.— CAN. 

h. Plaintiff's witness called by de- 
fendant. 1 — Kvidenoo of an alleged 
license was given on the cross-examina- 
tion of one of pltf.’s witnesses, who 
was afterwards called as a witness by 
deft.. He his evidence rejected on the 
ground that he had been already 
examined : — Held : the evidence wtis 
improperly rejected. — B eiu'S v. Ven- 
NiNW (187*3), N. B. Dig. 660.— CAN. 


PART V. SECT. 1, SUB-SECT. 2. 

4006 i. Time for — Incompetency known 
— Before examinaiion-in-chief — Not after 


ivitncss has left boa*.]— It is too late to 
object to the competency of a witness 
as being interested after his examina- 
tion, upon gromids known before ho 
entered the box. — I’rescott v. Jarvis 
(1848), 5 U. C. R. 489.— CAN. 


k. After verdict.] — R. r. 

Smith (1906), 6 S. R. N. S. W. 85 ; 23 

N. S. W. W. N. 11.— AUS. 


1- At trial .] — It is no ground 

that an Incompetent witness has been 
examined, unless ho W’as objected to at 
the trial. — Doe d. Sullivan v. Read 
(1847). 3 U. C. R. 293.— CAN. 


m. Evidence received subject to ob- 
jection.] — Whore at the hearing the 
competency of a w'itnoss was objected 
to. & tho ct., received the evidence 
subject to tho objection, but after- 
wards hold the witness incompetent, a 
referouco was directed as to the material 

S oints to which his evidence applied, 
; further directions wei-o reserved. — 
Lindsay v. Bank of Montreal (1867), 
13 Gr. 63.— CAN. 


n. Objection to recoil of witness 
overruled — Subsequent general objection.] 
— On the trial of a cause pltf. recalled 
a witness w'ho previously gave evidence 
for him & left tho stand. Defts.’ 


counsel objected to pltf. being allowed 
to recall, & upon the objection being 
overruled, objected generally to any of 
w'itncBs’s testimony being received: — 
Held : this general objection did not 
enable the clefts., on a motion for a 
new trial, to edaim that part of the 
evidence was improperly recelv(;d, but 
the particular evidence complained of 
should liavci hc?en ohjoctc'd to. — 
Allen v. McDonald (1881), 20 N. B. R. 
633.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

4012 i. I' ime for claiming privilege.]— 
An atfiduvit of documents w'hich 
described certain bank books as bill 
registers, current accoimte & ledgers 
for stated periods, was hpld sufficient. 
Privilege was claimed for t he first time 
in i-espect of such books in a supple- 
mentary affidavit filed subsequently 
to the issue of a summons for a further 
& better affidavit : — Held : this affi- 
davit defeated tho summons & tho 
claim of privilege must bo allowed. — 
Bank of BRiTiaii Columbia v. Oppen- 
heimer (1900), 7 B. C. R. 104.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— A. 

4013 i. Official statement that pro' 
diiction of document injurious to public 
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bound thereby — Necessity for attendance in court 
of head of department.] — (1 ) A judge at Nisi Prim 
has no power to compel a witness to produce 
documents connected with affairs of state, if their 
production would be injurious to the public service ; 
& that question must be determined, not by the 
judge, but by the head of the department liaving 
the custody of the documents. 

(2) The case, however, is different where the 
head of the department does not personally attend 
at the trial, but sends a subordinate with the 
documents, to be produced or not as the judge 
may think proper. — Beatson v. Skene (18(50), 
5 H. N. 838 ; 29 L. .T. Ex. 430 ; 2 L. T. 378 ; 0 
Jur. N. S. 780 ; 8 W. R. 544. 

Annotaiions : — Asia (1) Consd. H.M.S. Bellerophon (1874), 
44 L. J. Adm. 5 ; HemioHsy r. Wright (1888), 21 Q. B. 1). 
509. Folld. Hughes i;. Vargas (1898), 9 T. L. 11. 551. 
Refd. Kaiii v. Fairer (1877), 37 L. T. 4G9 ; Marks v. Beyfus 
0 890), 54 J. P. 775 ; lie Hargreaves (1899), 16 T. L. K. 
93 ; Asiatic I'etroleum Co. v. Anglo -Persian Oil Co., 
[1916] 1 K. B. 822. Generally^ Mentd. (Jainpbell v. 
Spottiswoode (1863), 3 B. & JS. 769 ; Henwood v. Harrison 
(1872), L. R. 7 C. P. 606 ; Dlokeson v. Hilliard (1874), 
1j. R. 9 Exch. 79 ; Robinson v. Hilliard & Hare, llickeson 
V. Hilliard & Haro (1874), 22 W. R. 372. 

4014. .]— Under Cos. Act, 18(52 

(c. 89), s. 115, the judge has a discretion as to 
making an order for the production of documents, & 
the Ot. of Appeal will not readily interfere with the 
exercise of his discretion, though it has jurisdiction 
to do so in a proper case. 

The liquidator of a co., in order to obtain 
evidence in support of a misfeasance summons 
which he had issued against the directors of the 
CO. 6c the auditors, applied under the above sect, for 
an order that the surveyor of taxes should attend 
for examination & produce some balance-sheets 
of the co. which had been delivered to him for the 
purpose of assessment of income tax. The sur- 
veyor objected to produce these documents, & 
the Board of Inland Revenue supported his 
objection by a resolution that their production 
would be “ prejudicial 6c injurious to the public 
interests Sc service”: — Held: (1) (Wutuht, J.) 
an order for production ought not to be made under 
the sect. ; (2) (Ot. of Appeal) the exercise by the 
judge of his discretion ought not to be interfered 
with. 

(3) It is not in every case essential that the 
principal officer of a Oovt. department should 
liimself attend in ct. to take such an objection 
to the production of documents in tlie possession 
of the department. In many cases the ct. will be 
satisfied of the validity of the objection by other 
evidence, e.g. by the affidavit of a responsible 
officer. — /^c Hauu heaves (.Joseph), Ltd., [1900J 
1 Ch. 347 ; (59 L. .1. Oh. 183 ; 82 U. T. 132 ; 48 
W. R. 241 ; 10 T. U. R. 155 ; 44 Sol. Jo. 210 ; 7 
Mans. 354, 0. A. 


4015. .] — It is not for the judge to 

decide whether it is injurious to the public service 
to produce a document ; but if the head of the 
public department takes the objection that it is 
contrary to the public interest to produce the docu- 
ment in ct., the judge will not order its production. 
— Hughes v, Vahgas (1893), 9 T. L. R. 551 ; 
37 Sol. Jo. 015 ; 9 R. 601, C. A. 

4016. .] — Latter Goolden (1894), 

cited 24 T. I.. R. at p. 297 ; 72 J. P. Jo. at p. 00, 
0. A. 

4017. Although protesting against 

decision.] — A Local Govt. Board inspector who was 
subpoenaed stated that the President of the Ijocal 
Govt. Board had ordered him not to produce a 
report that he liad made of the hospital, on the 
ground that it might be prejudicial to the public 
service. The inspector was not examined, but the 
ct. resptictfully protested against the action of the 
Local Govt. Board. — A.-G. v. Nottingham Corpn. 
(1904), as reported in 90 Ti. T. 308 ; 08 .1. P. 125 ; 
2 L. G. R. 098. 

Annotations : — Mentd. East TiOuilon Ry* c. Thames Con- 

Hervators (1904), 68 J. 1*. 302 ; K. r. L. (I. Board, Ex p. 

Arlidge, [1914] 1 K. B. 160. 

4018. — - - -.] -Where the head of a de- 
partment of Govt, states at the trial of an action 
that the production of a particular document by 
the department would be injurious to the public 
inter(-‘st, the judge ought not to ordt.‘r its jiro- 
duction. — WiLi.iAMS r. Star Newspaper Go., 
Ltd. (1908), 21 T. L. R. 297 ; 72 J. P. Jo. 05. 

4019 . — — Party interested bound thereby — 
Not entitled to waive privilege.] — Where in the 
opinion of the Secretary of State for War it is not 
in the public interest that a man’s army medical 
history sheets should be produced, they are 
privileged from production, as the privilege is 
one of the Grown, it cannot be waived by the 
person to whom the documents relate. — Anthony 
V. Anthony (1919), 35 T. L. R. 559. 

4020. Omission to claim privilege— Right of 
party interested to claim privilege.] — Anderson v . 
IliVMiLTON (1810), 2 Brod. 6c Bing. 150, n. ; 8 
Price, 244, n. ; 129 E. R. 917. 

Annoialio7i8 Stacc r. Grimth (1869), L. R. 2 P. C. 

420 ; HcimcHBy v. Wright (1888), 21 Q. B. 1). 509; 

Chatierton v. Secretary of Statu for India in C'oimcil, 

[1895] 2 O. B. 189. 

4021. Waiver of privilege — Communication made 
public by objector’s own act.] — IIyett v. Ghel- 
tenham Guardians, No. 4033, post. 

Power of party Interested to waive privilege 

— After omcial statement that production injurious 
to public interest.] — See No. 4019, ante. 

Resisting production of documents on ground of 
public policy.] — See Dis(x>very, Vol. XVIII., pp. 
100-109. 


interest — Court bound thereby — Whether 
necessary for attendance in court of head 
of depart tnent.] — Wheix) a person who 
as minister has charge of a document, 
&; who is (inalitled by his position to 
have an opinion whether the iJro- 
ductiou of the document would be 
objectionable on the ground of public 
policy, objects on this ground to 
produce it, the ct. will determine the 
question of admissibility by reference 
to the opinion of the minister. The 
l)ropor mode in which objection to 
produce such document should be 
made is for the minister to attend in 
ct. 8c state his objection, if a minister 
instead of attending himself sends a 
subordinate to ct. to object to produce 
the document this mode of taking the 
objection, although Irregular, may bo 
accepted by the ct. — Foran v. Derrick 
(1892), 18 V. L. R. 408.— A US. 

4015 i. .]— In an action for 


libel & slander pltf.’s counsel insisted on 
the production of a certain anonymous 
lettcir written by deft, to the Gntarlo 
Govt, relating to the license of pltf.’s 
hotel. The head of the department 
attended 8c declined to produce the 
lettesr on the ground that its production 
would be injurious to the public service, 
8c it was therefore i>rivlleged. The 
judge ordered the letter to bo pro- 
duced 8c read : — Held : the question 
whether the production of such a 
doemnent was injurious to the public 
service, must bo determined, not by 
the Judge, but by the head of the 
department having the custody of 
the paper, & the production of the 
document ought not to have been 
compelled. — Bradley v. McInjosh 
(1884), 5 O. R. 227.— CAN. 

o. Cannot he disclosed — If contrary 
to public policy.] — Production of 
documents was called for at a trial, 


& subsequently, dming the trial, 
pltf.’s counsel applied for an order for 
the inspection of them. I'he judge 
ordered the documents to ho produced 
to him, 8c after lie had examined 8c 
found as a fact that they wei'e not in 
the nature of State secrets, or docu- 
ments whoso admission would bo 
ire judicial or detrimental to the ijulilie 
ntcrest 8c service, ordei-cd inspection 
ot them, & they were subsequently 
admitted in evidence at .the trial. — 
(Queensland Pink Co., Ltd. v. 
Australian Commonwealth, [1920 
St. R. (Qd. 121.— AUS. 

p, .] — Income Tax 

Assessment Act, 1915-1918, s. 9, 
does not weaken the rule of common 
law that evidence of allairs of State 
is excluded when Its admissions would 
bo against public policy. — O ’Flaherty 
r. McBride (1920), 28 C. L. U. 283.— 
AUS. 
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Evidence. 


Sect, 2. — Privilege: Svb-aeci, 2, B., C, d: D. (a).] 
B, Advice to Sovereign. 

4022. Cannot be disclosed.] — An action having 
been brought against the Secretary of State for the 
Home Department, for not submitting to Her 
Majesty a petition of right left with him by pltf., 
it appeared at the trial that he had, in fact, sub- 
mitted the petition, but, at the same time, had 
advised Her Majesty not to grant her fiat as 
jjrayed : — Held : this was a complete answer to 
the action, & no question, if objected to, would be 
allowed to be put to the Secretary of State touching 
any advice given by him to Her Majesty. — 
Ihwin V. Grey (1803), 1 New Rep. 237 ; on appeal 
(1805), L. R. 1 C. P. 171; 19 C. B. N. S. 685, 
Ex. Oh. ; (1807), I.. R. 2 H. L. 20, H. L. 
Annotaiiona : — Refd. Davs^kliis v. Paiilct (1870), 21 L. T. 584. 

Mentd. Tobin v. li. (1864), IG C. 11. N. :110 ; Met. Ry. 

V. Wilson (1871), L. U. G O. V. 376 ; Dawkins v. Prince 

Edward of Saxe Weitnar, Dawkins v. Wynyard, Dawkins 

V. Stephenson (1876), 24 W. R. 670 ; Kuffy-Arnell, etc. 

Co. V. H.. [1922] 1 K. B. 599. 

4023. Without leave of Sovereign.] — D ick- 

son V. OOMUERMERE (VlSCOUNT) (1803), 3 P. & F. 
527. 

Annotaiiona : — -Mentd. Dawkins v. Paulet (1869), L. R. 5 

Q. B. 94 ; Grant v. Secretary of State for India (1877), 

2 C. P. D. 445. 

C. Communications between State Offiaia'ls. 

4024. Cannot be disclosed — Communication be- 
tween Governor & Attorney-General of province.] — 

(communications which take place between the 
Governor of a distant province & his A.-G. are 
confidential ; & if a witness is interrogated as to 
their substance in a ct. of justice, he is not bound to 
answer any questions respecting them. — W y'ATT 
V. Gore (1816), .Holt, N. P. 299, N. P. 

Annotations: — Apld. Homo v. Beutiuck (1820), 2 Brod. & 

Bintr. 130. Re!d. Bluke v. Pilfold (1832), 1 Mood. & K. 

198. 

4025. Correspondence between Secretary of 

State & Colonial Governor.]— Communications in 
official correspondence relating to matters of state 
cannot be produced in evidence in an action by an 
individual against a person holding an office, for 
an injury charged to have been done in the exercise 
of the power given to him as such officer, not only 
because such communications are confidential 
but because their disclosure might betray secrets 
of state policy, which might be injurious to the 
interests of the country. Nor can an extract be 
admitted relating to the particular matter, because 
the whole must be read or none. — A nderson v. 


Hamilton (1816), 2 Brod. & Bing. 156, n. ; 8 
Price, 241, n. ; 129 E. R. 917. 

Annotations Consd. Stace v. Griffith (1869), L. R. 2 P. C. 
420 ; Chatterton v. Secretary of State for India In Council, 
[1895] 2 Q. B. 189. Refd. Hennessy v. Wright (1888), 
21 Q. B. D. 609. 

4026. Orders gdven by Colonial Governor to 

officer.] — C ooke v. Maxwell (1817), 2 Stark. 183, 
N. P. 

4027. Report of military court of inquiry.] — 

The commander-in-chief of the army, having 
directed an assemblage of commissioned military 
officers to hold an inquiry into the conduct of H., a 
commissioned officer iq the array ; &; H. having sued 
the president of the inquiry for a libel stated to be 
contained in the report thereupon made : — Held : 
this report was a privileged communication ; it 
was properly rejected as evidence at the trial ; & 
an office copy of the same was also properly 
rejected. — H ome v. Bentinck (1820), 2 Brod. &; 
Bing. 130 ; 8 Price, 225 ; 1 State Tr. N. S. App. 
1348 ; 4 Moore, C. P. 563 ; 129 E. R. 907, Ex. Ch. 

Annotations : — Apld. Dawkin.sv. llokeby (1873), L. R. 8 Q. B. 
255. Consd. Hennessy v. Wright (1888). 21 Q. B. 1). 609 ; 
Chatterton v. Secretary of State for India iu Council, 
[1895] 2 Q. B. 189. Refd. Blake v. Pilfold (1832), 1 Mood. 
& R. 198 ; Dawkins v. Paulet (1869), 9 B. & S. 768. 

4028. .] — Statements made by an 

officer summoned to attend to give evidence beforo 
a ct. of inquiry, instituted by the commander-in- 
chief of the army under the Articles of War to 
incfuire into a complaint made by an officer in the 
army, are part of the minutes of the proceedings 
of the ct., which, when reported &; delivered to the 
commander-in-chief, are rcureived & held by him on 
behalf of the sovereign & on grounds of public 
policy cannot be produced in evidence. — D awkins 
V. Rokrby (Lord) (1873), Jj. R. 8 Q. B. 255 ; 42 
L. J. Q. B. 63 ; 28 L. T. 134 ; 21 W. R. 544, 
Ex. Gh. ; affd. (1875), L. R. 7 H. L. 744, U. L. 

Annotations : — -Consd. Chatterton v. Secretary of State for 
India in Council, [1895] 2 (i. B. 189. Refd. lIonnesBy v. 
Wright (1888), 21 Q. B. D. 509 ; Copartnernhip Farms v. 
Harvey-Smith, [1918] 2 K. B. 405. Mentd. Dickeson v. 
Hilliard (1874), L. R. 9 Exch. 79 ; Dawkins v. Prince 
Edward of Saxo Weimer (1876), 1 Q. B. D. 499 ; Seaman 
V. Netliorclift (1876), 2 C. P. D. 53 ; Be TufrieH’s Petn. 
(1876), 45 L. J. Ch. 731 ; Grant v. Secretary of State for 
India (1877), 46 L. J. Q. B. 681; R. v. Haringtoii 
(1879). 48 L. .T. Q. B. 300; Goffiii v. Donnelly (1881), 
6 Q. B. D. 307 ; Munster v. Lamb (1883), 11 Q. B. D. 
588 ; Royal Aquarium & Summer & Winter Garden 
Soc. V. Parkinson, [1892] 1 Q. B. 431 ; Barratt v. 
Kearns, [1906] 1 K. B. 504 ; Attwood v. Chapman, 
[1914] 3 K. B. 275 ; Fraser v. Hamilton (1917). 33 T. L. R. 
431 ; R. r. Army Council, Ex p, Ravenseroft (1917), 
33 T. L. R. 387 ; Fraser v. Balfour (1918), 87 L. J. K. B. 
1116 ; Slac*k v. Barr (1918), 82 J. P. 91 ; Heddoti v. Evans 
(1919), 35 T. L. R. 642 ; Everett v. Grlffitiis, [1920] 3 
K. B. 103. 


PART V. SECT. 2, SUB-SECT. 2.— C. 

Cannot he disclosed — Com- 
munications hetween Oovernor d: 
^finisters .] — In an action brought by 
the Crown for ejeetmoul : — Held : the 
dotoiTuiiiation of the momhers of the 
Cabinet upon that matter in dispute 
in the action could not be given in 
evidence on behalf of deft., as the 
Cabinet is a body not recognised by 
the constitutional law of the colony. — 
R. V. DAVENroRT (1874), 4 Q. S. C. 11. 
99.— AUS. 

r. .] — A Minister of the 

Ci’own may not, without the per- 
mission of the Governor disclose 
something that has taken place in 
Council between the Governor Sc his 
Ministers. — R. r. Tooth (1874), 4 
Q. S. C. R. 96.— AUS. 

g. OffU:ial communications 

hetween Government foreign Govern- 
ments .] — An application was made 
rmder U. S. 0., 1884, Ord. 31, r. 14, for 
the production of official communica- 
tions which had passed from a friendly 
foreign power to its accredited agent 
in his colony, & which were Intended for 


transmission to tho Govt, hero, & 
for the production of other papers 
passing here between that agent & 
this Govt., all tho papers being sent 
with the purpose of assisting the 
criminal administration of the foreign 
power, & having also the effect in- 
directly of bringing Into force the 
provisions of Post Office Act, 1883. 
The communications were received & 
sent by deft, both with regard to the 
foreign Govt. & the Govt, hero. In tho 
discharge of his official public duty as 
Belgian Consul & not in order to servo 
any private purpose : — Held : the 
application should be refused on the 
ground that it would be against public 
policy, & would bo injurious to tho due 
administration of Justloo to produce 
them. — Spitzel. v. Beckx (1890), 16 
V.L. R. 661.— AUS. 

t. Report of mining expert,]— 

Although a Minister of the Crown may 
refuse to produce a report made to 
him by one of his officers, on the ground 
that to do so would bo prejudicial to 
public interest, ho has no power to 
forbid the examination of the officer 


iu a ct. of law as to what he did & 
observed in the process of obtaining 
information for his report. To 
examine tho officer on these matters 
is not giving secondary evidence of tho 
contents of the report. — Lake Geo rue 
Mines, Ltd. r. Girbs, Bright & Co. 
(1903), 3 S. R. N. S. W. 440 ; 20 

N. S. W. W. N. 163.— AUS. 

a. .] — A public officer is not 

bound to produce copies of official 
conuuunication made by him to his 
superiors, in order to afford evideqee 
in a cause depending between private 
parties. — Young v. Excise Comrs. 
(1816), 19 Fao. Coll. KTi.— SCOT. 

b. B,epori of Inspector of 

Schools. 1 — Motion for diligence to 
obtain an excerpt from the report of 
tho Govt. InsiHJCtor of Schools refused 
on the ground that it was a State paper, 
over which the ct. had no power. — 
Sturrook V. Greio a 849), 12 Dunl. 
(Ct. of Sees.) 166.— SCOT. 

0 . Report of Inspector of 

Prisons.] — Reports made in the dis- 
charge of the duties of their respective 
offices by Govt, Officials to the Crown 



Part V. — Witnesses 


395 


4029. Communication from Secretary of 

state to under-secretary.]-— A written communica- 
tion from a Secretary of State to his under-secre- 
made by him in the course of carrying out his 
omciaJ duties as Secretary of State, cannot be used 
as evidence in a civil action, nor can secondary 
evidence of its contents be given. — Ohati'ERTON 
r. Secretary of State for India in Council, 
[1895] 2 Q. B. 189 ; 04 L. .1. Q. B. 670 ; 72 L. T. 
858; 59J. P.590; 11 T. L. R. 402; 14 11.504,0. A. 


D. Communications between State Officials and 
Members of Public. 

(a) hi General. 

4030. Communications to State omclals— 
Whether privileged — Information acquired by tax 
collector.] — Notwithstanding the oath ad- 
ministered to a collector of the property tax by 
the comrs., tliat he will not disclose anything lie 
learns in that capacity, except with their consent, 
or by virtue of an Act of Parliament, he is bound, 
when subpoenaed as a witness, to give evidence of 
all facts within his knowledge touching the matter 
in question. — Lee v. Bihrell (1813), 3 Camp. 337. 

4031. Memorial to Home Secretary.] 

— Hatch v. Lewis (1861), 2 F. F. 407. 


4032. Statements made to Lord 

Chamberlain.]-— The l^rd Chamberlain cannot bo 
compelled to disclose in e\’idence communications 
made to him in his official capacity. — West v. 
West (1911), 27 T. L. R. 470, C. A. 

4033. Communications from State ofllcials — 
Whether privileged — Correspondence between Poor- 
Law Board & guardians.] — The correspondence be- 
tween a board of guardians the Poor-Ijaw Board 
at Somerset House are primd facie privileged 
communications between public bodies, on 
grounds of public policy ought not to be disclosed. 
But where the board of guardians who had sought 
the advice of the Poor-Law Board on the subject 
of a demand against them, caused the answer of 
the Poor-Law Board to be read at a meeting of the 
guardians which was opc*n to all ratepayers of the 
union : — Held : (1 ) the board having by their own 
act made the answer public, could not object to 
its being given in evidence in support of the claim 
to which it related ; (2) the letter of the guardians, 
to which the one read was an answer, was not, by 
the course adopted with respect to that answer, 
removed from the above general rule. — Hyett v. 
Cheltenham Guardians (1850), 15 L. T. O. S. 
507. 


or its ropresentativea are State docu- 
ments & their production in ct. cannot 
bo enforced. A report made by an 
Inspector General of Prisons li*eland 
under 7 G. 4, o. 74, s. 59, to the Lord 
Lieutenant is a State document & 
privileged as its production would be 
Injurious to the public interest. — 
MVELVJCNKY V. CoNNELLAN (18(14), 17 
I. C. L. 11. 50.--IR. 

PART V. SECT. 2, SUB-SECT. 2.— 

D. (a). 

4030 i. Communicaiions io State 
ojjidals — Whether privileged — Jn- 
formation acquired by tax collector .] — ■ 
Where an income-tax coiiir. had been 
subpoenaed to produce Uio income- 
tax returns of one of tlie parties to the 
suit, & had stated on oath that in his 
opinion the production of the rtdiiriis 
would be prejudicial to the public 
service, the ct. ivfused to direct the 
production of the return. Wilkinson 
V. Wilkinson (1901), 1 R. N. S. W. 
285.™ AUS. 

4030 ii. — .1 - In a suit 

brought to C8tal)li8h that pltfs. were 
partnei-s in a certain firm the oorurs. 
for taxation were subpeenaed to pro- 
duce the iiioonie-tax rctums made on 
behalf of the firm. All persons claim- 
ing to bo beuofleially interested in tlic 
firm consented to the production, but 
the chief comr. objected to produce 
the same, stating on oath that in his 
opinion their production would bo 
prejudicial to the public Inteiest : — 
Held : the returns were not privileged 
from production. — McLeod v. Phillips 
(1905), 5 S. K. N. S. W. 503.— AUS. 

4030 iii. .] — State- 

ments made & documents produced by 
assessces before income-tax oftlcers for 
the purpose of showing the income of 
such asHosseea, do not refer to matters 
of State & are not privileged under 
Indian Evidence Act, s. 123. The 
collector, when summoned to produc(5 
such documents by the ct., is bound 
to produce them & the ct. is empowered 
under Evidence Act, s. 1G2, to inspect 
thorn to decide on the validity of any 
objection to their admissibility in 
evidence. Income-Tax Act, s. 38, & 
rule 15 of the rules framed thereunder 
only forbid public servants to make 
public or disclose any information 
contained in such documents. The 
prohibition, however, does not extend 
to evidence given in cts. of justice. 
Under Income-Tax Act the collector 
cap compel the production of docu- 


ments & attcuidanco of witnesses. 
Documoiits prodm^ed & statements 
made under process of law can- 
not be said to be mad<> in “ oflleial 
ooutidoiice " within Evidcuice Act, 
s. 124, & they are not prjvilege<l under 
that sect. — V enketachella Chetti au 
V. Sampathu CriEiTiAR (1908), I. L. it. 
32 Mad. 62.--IND. 

4030 iv. .] — Piirsutu* 

endeavoured to obtain production of 
defender’s income-tax returns, with a 
view of proving that he wm in a 
position to repay a loan. The e.t,. 
would not order production of the 
returns, on the ground of coniidcntiality 
& public interest. — SiiAw v. Kay 
( 1904), 5 Tax Cas. 71.— SCOT. 

4030 V. In an action 

for damages pursuer, who had been in 
partnorsliip with defenders, averred 
that they had accused him of fraiulu- 
huitly understating tiic profits of the 
portion of the business of which Jie 
was manager. Defenders pleaded 
Veritas, & cravt'd a diligence for tlie 
recovery of documents, ineluding 
income-tax returns of the profits of 
the business wliieh had been handed 
in by the pursuer. The Inland 
Revenue objected to produce these 
returns, on the ground that they were 
confidential, & that it was prejudicial 
to the public interc'^t that they should 
be recovered : — Held : tlie ct. had 
power in the exercise of its discretion 
to order produotion of documents in 
the custody of a public department, 
even though that department pleaded 
public interest os an objection to their 
production. — H enderson v. M’Oown, 
11916] 8. C. 821.--SCOT. 

d. Communications to 

Postmaster -General.] — For the enforce- 
ment of Act No. 781, protection may 
be claimed for all official communica- 
tions made in the course of duty to the 
l^ostmaster-General, no matter by 
whom they are made or from what 
country they may come, & the pro- 
tection will bo extended whore the 
aid of the l^ostmaster-General is 
invoked on behalf of the criminal law 
of a foreign land. — S pitzel v. Rkckx 
(1890), IG V. L. R. 601.— AUS. 

0, Information acquired 

hy Customs offioial .] — Actions against 
the Comptroller & Collector of Customs 
of the Commonwealth, under Customs 
Act, are not actions against the Crown. 
In such actions, therefore, the common 
order for discovery should bo made 
as between subject & subject. In 


affidavits, in compliance with such 
orders, it is competent for deft, to 
claim privilege on grounds usual 
between subjects, &; also on the ground 
tliat the discovery is not expedient 
in the opinion of Ministers on grounds 
of public j)olIcy. — (’lutteubuck 
Bkotiiehs u. Wollaston, [1908] 8. A. 
L. R. 159.— AUS. 

4, Communications to 

Lords Commissioners of the Great Seal,] 
— In an action for libel i)Itf. Inter- 
rogated deft, as to the contents of a 
written comuumieation made by deft, 
a justice of the j)(iaiic, to the Lords 
Commissioners of the Great Seal, 
cioncerning pltf., wlio was also a justice 
of the ptjaeo. Deft, by his answei' 
admitted that h(i had mad(< a privilegiul 
communication concerning pitf. to tJie 
Lords Commissionei's, but declined to 
answer as to its conU'iits. The ot., 
in the exercise of its judicial discretion, 
r(ifuH()d to compel deft, to answer the 
iriUnrogutory. — Fitzuiiibdn v. Greer 
(1875), I. R. 9 C. L. 291.— IR. 

Opinion of counsel.] 

— An opinion of (sounsel given to a 
public officer, ought not to be produced 
in evidence. — Edwards v. Macintosh 
(1823), 3 Murr. 309.™ SCOT. 

h. .] — A public depart- 

ment cannot bo compelled by a ct. of 
law to produce confidential documents 
in its posHOssioii coming from third 
parties, if so to cfimpel it would be to 
discoiuago sindlar communications 
being made in future. — B rown’s 
Trustees v. Hay (1897), 3 Tax Cas. 
598.— SCOT. 

k. Communications from Stale 
officials — Whether privileged — State - 
ments nuide to newsj)aper reporters .] — 
The intentional introduction of news- 
paper reporters to a discussion with a 
Cabinet Minister ot matters of public 
interest cannot deprive tlie occasion 
of its privileged charaettT, or aiford 
evidenoo of express malice. — SMri'H v. 
Musorove (1885), 11 V. L. R. 440. — 
AUS. 

l . Communications rela- 

tive to character of applirunt for public 
office.] — Public oifloers are not entitled 
or compellable to produce written 
communications made by thorn 
officially, relative to the character He 
conduct of a party applying for a 
public office, the productions being 
demanded with a view to an action 
of damages, against the writer. — 
Earl v. Vass (1822), 1 Sh. Se. App. 
229,— SCOT. 
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Evidknce. 


Sect, 2, -Privilcffc : Sub-sect. 2, T). {b) d: 1C.: 
next. A. & B.\ 

{b) Crown Wibicsscs in Criminal Proceedings. 


4034. Whether witness bound to give evidence — 
Name of person employing informer.] — li. v. 

Hardy (1794). 24 State Tr, 199, 753. 

Annoiaiiovs : — FoUd. R. v. WatHon (1817), 2 Stark. 116; 
A.-G. u. BHaiit (1846), 15 M. & W. 169 ; Marks v. Beyfus 
(1890), 25 Q. B. D. 494. Refd. R. v. Garbelt (1847), 2 
Gox. c. C. 448. Mentd. R. v. stone (1796), 25 State Tr. 
1155 ; R. V. K(1 wards (1812), 4 Taunt. 309 ; Bedford v. 
Blrley (1822), .3 Stark. 110, n. ; R. v. Barber, FJeteber & 
Dorey (1844), 8 .1. P. 64 4 ; It. v. Blake (1844), 6 Q. B. 126 ; 
R. V. O'Connell (1844), 5 State Tr. N. S. 1 ; K. v. Grant, 
Ranken & Hamilton (1848), 7 State Tr. N. S. 507 ; R. v. 
Smith O’Brien (1848), 7 State Tr. N. S. 1 ; R. v. Duffy 
(1849), 7 State Tr. N. S. 795 ; Mulcahy v. R. (1867), 15 
W. R. 446 ; R. v. MeCafferty (1867), 15 W. R. 1022 ; R. 
V. Meany (1867), 15 W. R. 1082. 

4035. Through what channel information 

disclosed to Government.] — (1 ) In order to identify 
a person in ct. with one whom tlie witness has 
described, tlio attention of the witness may be 
directed to the person in ct., & he may be asked 
whether that is the person of whom he has spoken. 

(2) A witne.ss for the Crown cannot, on cross- 
examination, be compelled to state through what 
channel he made a disclosure to Govt., either 
immediately or mediately. 

(3) Evidence of a ])articular collateral fact 
cannot be adduced in any case, whether civil or 
criminal, in order to discredit a witness. 

^ (4) If a witness bo asked as to a collateral fact 
his answer is conclusive. 

For the purpose of ascertaining the credit due 
to witnesses the ct. indulge free cross-examination ; 
but when a crime is imputed to a witness, of which 
he may be convicted by due course of law, the ct. 
know but one medium of proof, the record of con- 
viction. Y ou may ask the witness whether he has 
been guilty of such a crime, this, indeed, would be 
iniproperly asked, because he is not bound to 
criminate himself, but if he does answer promiitly, 
you must be bound by the answer which he gives, 
for the ct. does not sit for the puriiose of examining 
into collateral crimes (Lord Ei.lenbouough, O.J.). 
— K. V. Watson (1817), 2 Stark. 116; 32 State 
Tr. 1. 


Annotattons :—Att to (2) Apld. A.-G. v. Briaiit (1846), 15 
M. & W. 1(59. Refd. Marks r. Boyfus (1890), 63 1^. T. 733. 
Generally, Mentd. Rodford v. Birlcy (1 822), 1 Stale Tr. N. JS. 
1071 ; Tooth r, Bacrwcll (1825), 2 (X 6c P. 187 ; R. v. 
Blake (1844), 0 (). B. 126; R. v. Duffy (1849), 7 State 
Tr. N. S. 795 ; Mulcahy v. R. (1867), 15 \V. R. 446 ; R. 
r. MeCafferty (1867), 15 VV. R. 1022. 

4036. Whether witness gave information.] 

— In an information by the A.-G. for a breach of 
the revenue laws, a witness for the Grown cannot 
be asked, in cross-examination, “ Did you give the 
information ? ” The rule of public policy, which 
protects a witness from being asked such questions 


as would disclose the informer, if he be a third 
person, equally applies to questions which would 
disclose whether the witness is himself the 
informer. — A.-G. v. Briant (1846), 15 M. & W. 
169 ; 15 1.. .1. Ex. 265 ; 6 L. T. O. S. 394 ; 10 .T. P. 
518. 

Annolations : — FoUd. Marks v. Beyfus (1890), 25 Q. B. D. 

494. Mentd. R. r. Edwards (1853), 9 Exch. 32. 

4037. Police witness — Source of informa- 

tion.] — On an indictment for administering 
poison with intent to murder tlie police having in 
comsequence of certain information found the 
bottle containing the i)oison in a place used by 
prisoner : — Held : they were bound to disclose 
from whom they had the information. — R. v. 
Kiciiardson (1863), 3 F. & F. 693. 

Amiotaiion : — Consd. Marks v. Beyfus (1890), 59 L. .T. Q. B. 

479 

4038. Place where secreted when 

watching premises.]— A constable, liaving given 
evidence against a licensed person upon an in- 
formation under Licensing Act, 1872 (c. 94), s. 14, 
was asked on cross-examination to say in wiiose 
house he had been secreted when watching the 
licensed premises. He refused to answer the 
question. The justices lield that on the ground of 
public policy he was privileged from answering 
it :—lIeld : the justices had wrongly held that the 
constable was privileged not to answer the 
question. — Webb v. Catcrbove (1886), 3 T. T.*. R. 
159 ; 50 ,1. P. .Jo. 795. 

Annotation : — Consd. Duncan r. Tonis (1887), 56 L. J. ]\I. C. 

81. 

4039 . Director of Public Prosecutions - 

Source & nature of information — Prisoner’s inno- 
cence.] — A prosecution instituted or carried 
on by the Director of J’ubliti Prosecutions is a 
public prosecution, A the Director of Public 
Prosecutions, if (;all(‘d as a witness at the trial 
or during any proceedings arising out of the 
trial, is entitled to refuse to disclose the names of 
persons from whom ho has received information 
& the nature of the information received, unless 
upon the trial of a prisoner, the judge is of opinion 
that the disclosure of the name of the informant, 
or of the nature of the information, is necessary 
or desirable in order to show prisoner’s innocence. 
— Marks v. Beyfus (1890), 25 Q. B. D. 404 ; 59 
L. J, Q. B. 479 ; 63 L. T. 733 ; 55 .T. P. 182 ; 38 
W. R. 705 ; 6 T. L. R. 406 ; 17 Cox, G. G. 196, 
G. A. 


TC. Proceedings in Parliamc nt . 

4040. Speaker of House of Commons — May 
prove fact that member spoke — Not substance of 
speech.]— The Speaker, or a member of Parlia- 
ment, may be called upon to give evidence of tlie 
fact of a member of Parliament having taken part, 


PART V. SECT. 2, SUB-SECT. 2. — 
D. (b). 

4036 i. Whether witne.ss hound to give 
eindencc — Through v'hat channel in- 
formation disclosed to Government .] — 
On a proHOCiition under Canada 
Temperance Act : — Held ; the juaticcs 
properly refused to allow the dinclosuit) 
of the source of Information on which 
the complaint was founded. — R. v. 
ypROUCK (1887), 14 O. R. 375.— CAN. 

4038 i. Tolice witness — Place 

where secreted wlwn watching commission 
of oCfence .] — At a trial in a police ct. 
on a summary complaint charging 
betting in a street a police -constable 
deponed in cross-examination for 
accused that he had from the windows 
of a house seen accused commit the 
offence charged. The const able having 
been fuither asked to identify the house, 
the proseoutor-llscal objected to the 
question on the ground that the answer 


would load to the public disclosure 
of the person who had given facilities 
to the police, but stated that he had 
no objection to the answer being com- 
nmnleated in writing to the magistrate 
8c to the agent for accused, but no use 
of it must be made in further cross- 
examination. The agent for accused 
refused to accept the answer on this 
condition, whereupon the magistrate 
disallowed the question. Accused 
having been oonviotod appealed. The 
ct. sustained the appeal, holding that 
the question was a competent & pi'oper 
question, & the condition ono which 
the magistrate was not entitled to 
impose. — Thomson v. Neilson (1900), 
3 F. (Ct. of Sess.) 3 ; 37 So. L. R. 930 ; 
8 S. L. T. 147, J.— SCOT. 

in. Attorney - General ~ Ori- 

ginal depositions.] — In an action for 
damages for malicious prosecutions, 
pltf. called the A,-Q, of Natal to give 


evidence & produce the original 
depositions made to the Criiuiual 
Investigation Dc'purtmciit in conse- 
quence t)f which plLf. had bt‘cn arrested 
on a charge of theft. On the A.-G. 
refusing to produce the depositions 
as not being admissible under the rules 
of evidence on the grounds of public 
policy : — Held : the A.-G. was not 
bound to put in the depositions. — 
V 11 .JOKN V. Dk Jagkh (1912), 33 

N. L. R. 581.-- S. AF. 


n. Secretary to the Treasury.] 

— Any communication made to the 
Treostiry of a nature to disclose or 
discover the commission of an offence 
under Trading with the Enemy Act, 
1916, can in no circumstances be given 
in evidence by the official to whom the 
communication was made. — Robinson 
V. Benson & Simpson, [1918] W. L. D, 
1.— S. AF. 
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or spoken on a particular debate ; but he cannot 
bo asked as to what he then delivered in the course 
of the debate. — Plunke'ct v. Oobbett (1804), 5 
Esp. 130, N. P. 

Annotations : — Mentd. Poarce v. Ornsby (1835), 1 Mood. & 

R. 455 ; Pearson r. Lomaitro (1843), 5 Man. & G. 700. 

4041. Member of Parliament — May prove fact 
that member spoke — Not substance of speech.] — 

Plunkett v, Cobbett, No. 4040, ante, 

4042. May state who was Speaker — Not 

how member voted — Without leave of House of 
Commons.] — On a trial, a member of Parliament 
may be asked whether L. was Speaker of the 
House of Commons on a particular day, but if 
he asked how a member voted, he will not be 
compelled to answer if he decline doing so, Sc 
have not the leave of the House to give evidence. — 
Chubb v, Salomons (1852), 3 Car. Sc Kir. 75, 
N. P. 


Sub-sect. 3. —Titlp: Deeds. 

A. Ill General. 

4043. Whether privileged from production - 
Production essential to case.] — In a criminal suit 
instituted for simony the i)atron was called as a 
witness & required to produce the deed of con- 
veyance to him of the advowson of the vicarage 
in respect of the presentation to which the alleged 
simony had been committed. It was admitted 
that the deed was in ct., but the witness declined 
to produce it on the ground that it was a title 
deed. The ct. notwitlxstanding ordered its pro- 
duction. — Lee V. Merest (1809), 39 L. J. Eccl. 
53 ; 22 L. T. 420 ; 34 J. P. 422. 

4044. .] — It was not intended by I*erpetu- 

ation of Testimony Act, 1812 (c. 09), to give to tin 
person who wished to perpetuate testimony as 
against the person with whom ho contemplaL^d 
future litigation, rights of any stronger cliaracter 
than those which would be possessed by him in a 
suit actually commenced ; Sc it is of course that 
when parties are in immediate litigation, they 
cannot investigate the title deeds of the opponent 
— Campbell v. Dalhousie (Earl) (1809), L. II. 1 
Sc. Sc Div. 402 ; 22 L. T. 879, 11. L. 

Annotation : — ^Refd. West -r. Sackvilic, [1U03] 2 Ch. 378. 

4045. Third party’s deeds — Held as trustee. 

— A deft, who lias worked coal mines without 
interruption, in pursuance of an agreement witl 
the owner, cannot, upon the trial of an actior 
against him for a breach of the agr(;ement, coinpe 
a third i)erson to i^roduce his title deeds, by virtue 
of which he is entithid to the legal estate in wliicl 
the premises are situated, as a trustee.- -Koberts 
V. Simpson (1817), 2 Stark. 203, N. P. 

4046. .] — Doe d. Baker v 

Rawlins (1844), 3 L. T. O. S. 50. 

4047. Held as mortgagee.] — R. v 

Upper Boddington (Inhabitants), No. 4160 

tsi. 

4048. Held as pledgee.] — A foreign 

govt, employed K. & E., as agents in J^ndon, to 
bring out a loan on the English market, & to issu< 
scrip certificates to the subscribers, & to exchang* 


scrip for bonds upon the amount subscribed 

being fully paid. The govt, employed E. Sc Go. as 
;hcir agents & bankers, with power to receive 
rom K. & F. the sums subscribed. Subsequently 
bonds in the hands of K. Sc F. were pledged by the 
president of the govt, to E. & Co., but the validity 
of this security was disputed by the govt. The 
;ovt. filed a bill against K. Sc F., E. Sc Co., Sc 
dhers, for accounts of the dealings connected 
with the issue of the loan. Upon motion that a 
member of the film of K. Sc F., upon cross- 
examination in the cause, should produce certain 
documents to the production of which E. & Co. 
objected : — Held : the scrip certificates Sc the 
scrip book in which the ceHificates wore entered 
must be produced, but not the bonds themselves, 
since the foreign govt, might, by knowing the 
numbers of the bonds, use their information to 
the prejudice of E. &; Co., their mtgees.. Sc the 
knowledge of the numbers of the bonds was not 
shown to be relevant to the suit. — Costa Rica 
Repubuc V. Erlanger (1874), 1j. R. 19 Eq. 33 ; 
44 L. .1. Ch. 281 ; 31 L. T. 035 ; 23 W. R. 108. 

4049. Privilege confined to title deeds.] — In 
ejectment by tenant for life under a will containing 
leasing powers against a lessee holding under a 
demise from a i^rior tenant for life*, to recover 
possession, on the gre)und that the lease was not 
granted according to the power, the lessor of pltf. 
of the former tenant for life, to prove seisin, 
required his exors., under a subpoena duces iecumt 
to j)roduce books containing entries, by which the 
steward of that temant for life cliarged liimsolf 
with receipt of rents for the property in question : 
—Held : the exors. being no partic^s to tJie actions, 
their attorney, wlio appeared with the books, was 
bouml to i)roduce tlann as there were not any part 
of the title deeds of the prior tenant for life ; nor 
was it any reason for their non-production, that 
if the lessor of x>ltf. re(iovered in the action, the 
estate of the x^rior tenant for life might be bound 
to indemnify the lessees under a warranty con- 
tained in the demise. — Doe d. Egremont (Earl) 
V. Date (1812), 3 Q. B. 009 ; 11 L. J. Q. B. 220 ; 
114 E. R. 011 ; sub iiom. Doe d. Wyndham v. 
Date, 0 Jur. 990. 

Anm>tatio7i8 -OoQsd. PholpH r. Prow (1851), 3 E. B. 130. 

Reid. 11. n. Kiupflake (1870), 22 L. T. 335 ; (.'rowthcr v. 

Appleby (1873), Ij. H. 9 0. 1\ 23. Mentd. Doo d. Egroiiioiit 

V. Grazebrook (1813), 4 Q. B. 106. 

Admissibility of secondary evidence to prove 
contents .] — Sec l*art IV., Sect. 5, ante. 

Resisting production of documents relating to 
land .] — See Discovery, Vol. XVI II., pp. 152 
ct scq. 

B. Waiver of PrivUeije. 

4050. Who may waive.] — Doe d. Marriott r* 
Hertford (Marquess), No. 4224, post. 

4051. Effect of.] — The ct. docs not usually com- 
pel a party to produce his title deeds as evidence, 
but where a pai*ty x^roduces them to defeat his 
adversary, the opposite side is entitled to an in- 
spection of them.— -Willis v. Farrer (1828), 2 
V. Sc .1. 241. 

Annotations : — -Mentd. Gibson r. T’oaoock, Uilloo, MarsdiiiK’, 

etc. (1831), You. 184 ; IXarcourl, v. I^iorson (1832), 5 Sim. 

368 ; Halkold r. .lohristono (1812), 1 Haro, 196. 


PART V. SECT. 2, SUB-SECT. 3.— A. 

4044 i. Whether privileged from pro- 
duction.] — Pltf. refused to produce a 
patent, or admit the issuing or date of 
it, so that deft, was unable to go into 
his defence under Stat. Limitations : — 
Held: pltf. was entitled to take this 
course. — D of. d. Shepherd v. Bayley 
(1858), 15 U. U. li. 460.— CAN. 

4044 U. . ] — Deft, tenant in dower, 

is not compellable to give evidence of 
the contents of the title deeds, etc., 


under which he claims.— Lynch v. 
O’Hara (1859), 6 V. P. 259.— CAN. 

4044 iii. .] — The owner in 

possession of property cannot be com- 
pelled to produce his title deeds, or 
give evidence which may put his 
rights in danger. — Mubkerry v. 
Chinnkry (1833), 2 Hog. 272 ; 1 

Ir. L. Roc. N. a. 107.— IR. 

4044 iv. .1 — ^^Vhen deeds appear 

to evidence potltioner’s title afllrma- 
tively, ho is entitled to a production 


of them by resp., though they are the 
title-deeds of resp. also ; otherwise, if 
parties not bcfoic the ct. are interested 
in them. — Chaytor v. Peyton (1857), 
9 Ir. Jur. 48G. — IR. 

Third party's deeds — 

Lien of personal representatives .] — 
The ct. has not jurisaietion to order 
the peisonal reriicsentallveH of a 
deceased solr. to deliver up title deeds 
on which they claim a lien. — Alli-;n v. 
Jkrvoisi:(184 7), 11 I. Eq. IL 583.-~IR. 
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Evidence, 


Sec t. 2.— Privilege : Sub-sect. 4. A. & V. ( ah] 
Si^B-8ECT. 4 . — Matter Incriminating Witness. 

A, In General, 

4052. Whether lor Judge or witness to decide 
whether matter incriminating.] — (1) A witness is 
not bound to answer a question, where his answer 
may have a tcmdency to rendr^r liim amenable to a 
criminal charge : & it is no ground of complaint 
that the judge cautions the witness, without 
waiting for him to claim his privilege. 

(2) Sewhlc : it is for the witness, & not for the 
judge, to determine whether or not the answer 
to the question may tend to criminate him. — 
Fisher v. Konalds (1852), 12 C, B. 702 ; 22 
I.. J. C. P. 02 : 20 L. T. O. 8. 100 ; 17 Jur. 393 ; 
1 W. R. 54 ; 138 K. R. 1104. 

Jnnotatio7is : — ^48 to (2) CoDSd. Osborn v. London Dock Co. 
(1855). 10 Exch. fi08 ; Sldobottom v. Adkins (1857), 5 
W. R. 743. Apprvd. Adams v. Lloyd (1858), 3 H. & N. 
351. Consd. Be Mexican & Houth American Co., Ex p. 
Aston (1859), 28 L. J. Ch. 631 ; Scott r. Miller (No. 2) 
(1859), John. 328; R. v. Boyes (1861), 1 B. & 8. 311. 
Refd. Chester v. WortJcy (1856), 17 C. B. 410 ; The Mary 
or Alexandra (1868), L. R. 2 A. & E. 319. 

4053. ,j — When a witness who refuses to 

answer a question put to him swears on his oath 
that he believes that, if he answers it, it will put 
him in xicril of criminal proceedings, it is for the 
judge to determine whether the occasion is such 
that the witness should not be compelled to 
answer , — Ex p. Fernandez (1801), 10 0. B. N. 8. 
3 ; 30 L. .1. C. P. 321 ; 4 L. T. 324 ; 7 Jur. N. 8. 
571; 0 W. R. 832 ; 142 E. R. 340; previous 
proceedings, sub nom. lie Fernandes, 0 II. & JM. 
717. 

-dlnnololions -Mentd. Dale’w Case, Enraght’a Crho (1881), 
6 Q, B. D. 376 ; R. v. Maidenhead Corpn, (1882), 8 

Q. B. D. 339 ; R. v. Central Criminal Courts JJ. (1883), 
n Q. B. D. 479; lie Davies (1888), 21 Q. B. D. 236; 

R. V. Parko (1903), 89 L. T. 439 ; Cordon v. Cordon, 
[1904] P. 163 ; Scott v. Scott, [1912] P. 241. 

4054. .] — lie Reynolds, Ex p. Reynolds, 

No. 4057, post, 

4066. ,] — lie Genese, Ex p, Gii-bert, No. 

4058, post. 

4056. Necessity for reasonable ground to appre- 
hend danger to witness — To entitle witness to 
privilege.] — In order to entitle a witness to the 
privilege of not answering a question, as tending 
to criminate him, the ct. must see, from the 
circumstancc^s of the case & the nature of the 
evidence which the witness is called to give, that 
there is reasonable ground to apprehend danger 
to the witness from his being compelled to answer. 


But, if the fact of the witness being in danger be 
at once made to appear, great latitude should be 
allowed to him in judging of the effect of any 
particular question. The danger to be appre- 
hended must be real & appreciable with reference 
to the ordinary operation of law in the ordinary 
course of things, h not a danger of an imaginary 
character, having reference to some barely possible 
contingency. 

On the trial of an information, laid by the 
A.-G. by order of the House of Commons, against 
deft., for bribery at a Parliamentary election, a 
person, to whom it was charged that deft, had 
given a bribe, was called as a witness, &; refused 
to answer any question connected with deft., on 
the ground that the answer would Umd to criminate 
him ; a i)ardon under the Great Seal was then 
handed to the witness, but he still refused to 
answer, on which the presiding judge compelled 
him to answer, & on his evidence deft, was con- 
victed : — Held : the pardon took away the 
privilege of the witness so far as any risk of prose- 
cution at ilie suit of the Crown was c;oncerned ; 
&, though the witness might still be liable to an 
impeachment by the House of Commons not- 
withstanding the jjardon, by reason of Act of 
Settlement, 1700 (c. 2), an impeachment was so 
unlikely that the witness could not be said to be 
in any real danger, & he was rightly compelled to 
answer. —R. v, Boyes (1861), 1 B. & S. 311 ; 30 
L. J. Q. B. 301 ; 5 \u T. 147 ; 25 J. P. 789 ; 7 
Jur. N. S. 1158 ; 9 W. R. 690 ; 9 Cox, C. C. 32 ; 
121 E. R. 730. 

Anmiaiions : — Consd. Lamb r. Munster (1882), 10 (L B. D. 
lio. Folld. lie Reyuolrta, Ex p. Ri^yriolds (1882), 20 
Ch. D. 294. Apia. Re (JencHO, Ex p. Gilbert (1886), 3 
Morr. 223. Refd. R- v. llainiltou, Kiu^lako & Lovibond 
(1870), 22 L. T. 316 ; Evans v. Evans & Blyth, [1904] 
P. 378. Mentd. H. v. Christie, [1914] A. C. 546 ; R. v. 
Cohen (1914), 111 L. T. 77. 

4057, .] — Wlicre a witness objects to 

answer questions put to him on the ground that 
his answcT‘8 may tend to criminate him, the mere 
statement of his own belief that they may do so 
is not sulllcient to excuse him from answering. 
To entitle him to silence, the ct. must be satisfied, 
from the circumstances of the case & the nature 
of the evidence which the witness is called to give, 
that there is reasonable ground to apprehend 
danger to him from his being compelled to answer. 
If it is apparent that the witness is in danger, great 
latitude must be allowed him in judging for 
himself of the effect of his answer to any particular 
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4066 i. Necc.sHity for rcasomible around 
to apprehend danuer to witness — To 
entitle witness to privilege .] — A witness 
may refuse to consider even a relevant 
question pnt to him by a comr. 
appointed by letters patent under the 
CTreat Seal, subject to his being able 
to satisfy the tribunal chargc*d with 
reviewing his conduct that he had u 
reasonable oxcuac. If any injury 
w as likely to ensue, or if there was any 
ground, not mci*oly fanciful, for fearing 
that it might onsne, it would be open 
to such tribunal to find that the witness 
had a reasonable excuse. — Bradley 
r. Fikld (1913), 13 8. R. N. 8. W. 
461 ; 30 N, S, W. W. N, 135.— AUS. 

4066 ii. .]— A person is pro- 

tected against answering any question, 
not only that has a direct tendency to 
criminate him, but that forms one step 
towards doing so ; the poreon, however, 
or, in the case of a corpn., an olllccr, 
must pledge his oath to his belief that 
such would or might be the effect of 
his answer, & it must appear that such 
IwUcf is likely to be well founded. — 
DIvry V. Would Nkwbpapkr C3o. or 


Toronto (1897), 17 P. R. 387.— CAN. 

4066 iii. .] — PI tfs. launched 

a motion to commit G., the chairman 
of deft, board, for breach of an injunc- 
tion. As witnesses for jiltf. upon the 
ponding motion, G. & certain other 
persons were examined before a special 
examiner ; & pltfs. now moved for an 
order compelling G. & the other 
witnesses to attend for re-examination 
& to answer questions which they had 
refused to answer & to produce books, 
papers & documents ndatlng to the 
payment of salaries of teachers in the 
employment of deft, board, &, in 
default, for the committal to gaol of G. 
& the others : — Held: thert? could bo 
no reasonable apprehension on the 
art of G. or the other witnesses that 
y answering the questions which they 
refused to answer they would make 
themselves or the board liable to a 
criminal prosecution ; the witnesses 
themselves were fully protected imder 
Evidence Act, 1914, c. 76, s. 7, & deft, 
board could not bo proceeded against 
criminally ; & the statement of one 
inomlM'.r of the board, made upon an 
examination in a civil action, could not 
bo ased against another in a criminal 


proceedings. — M ackei.l v. Oviawa 
Separatk School Trustees (1917), 
40 O. L. R. 272 ; [1917] A. C. 62.— CAN. 

4056 iv. .] — In a triol for 

high treason, the Oown called a witness 
a person who at the commencement 
of Act 11 of 1915 was detained in 
custody in terais of sect. 8 (1) of the 
Act & against whom no criminal pro- 
oeodings were pending at the date 
mentioned in the said sect. The 
witness, after being sworn, refused to 
answer certain questions on the ground 
that the answer would tend to incrimi- 
nate him of seditious & treasonable 
acts : — Held : by virtue of sect. 8 
he was immune from prosecution & 
punishment for any such acts, & was 
not justiftod in refusing to answer the 
quest ions. To entitle a witness to the 
privilege of silence, the circumstances 
of the case & the nature of the evidence 
which the witness is called to give 
must be such that there is reasonable 
groimd to apprehend danger to him 
from his being compelled to answer. 
The danger t-o be api)n*hended must 
be real & appreciable, with reference 
to the ordinary operation of law in the 
ordinary course of things. — R. v, 
Kuypkr (1916), T. P. D. 308.— S. AF. 
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question ; but, subject to this reservation, the ct. 
will insist on a witness answering, unless it is 
satisfied that his doing so will tend to place him 
in peril. — Re Reynolds, Ex p. Reynoijds (1882), 
20 Oh. D. 291 ; 51 L. J. Oh, 756 ; 46 L. T. 508 ; 
46 J. P. 533 ; 30 W. R. 651, 15 Oox, O. 0. 108, 
0. A. 

AnnoicUiona : — FoUd. Re Genose, Ex p. Gilbert (1886), 3 
Morr. 223. Befd. National Assocn. of Operative PlaHtorora 
V. Smithies, [1906] A. C. 434. Mentd. Re North Australian 
Territory Co. (1890), 38 W. R. 561. 

4058. .] — Where a question is in 

form an innocent one, it is not a sufficient ground 
of refusal to answer for a witness to say he believes 
his answer to such question will or may criminate 
him ; but he must satisfy the ct. that there is a 
reasonable probability that it would or might do 
so. A witness in such a case must satisfy the ct. 
by some fact outside the (fuestion that his answer 
will or may put liim in jeopardy. — Re Genese, 
Ex p. Gilbert (1880), 3 Morr. 223, C. A. 

4059. Insufficient reason given — Duty of witness 
to answer.] — Whatever the rule may be as to the 
right of a witness to decline answering a question, 
on the ground that it may tend to criminate him, 
without giving any reason why it should tend to 
do so, he will be compelled to answer, where he 
gives his reason, & such reason is insufficient. — 
Re Mexican South American Co., Aston’s 


Case (1859), 4 De G. & J. 320 ; 28 L. J. Ch. 031 ; 
33 L. T. O. S. 229 ; 5 Jur. N. S. 779 ; 7 W. R. 539 ; 
45 B. R. 124, J.. JJ. 

B, Grounds for Refusing to Give Evidence. 

(a) Matters Tending to Incriminate, 

4060. Right of witness to refuse answer.] — 

Latters V. Sussex (1605), Noy, 151 ; 74 E. R. 

1112. 

4061. .] —Charles I. Trial (1619), 4 

State Tr. 989, 1101. 

4062. .] — R. V. Shaftesbury (Earl) (1681), 

8 State Tr. 759, 817. 

Annotation : — Consd. R. r. Boyos (1861), 1 B. & S. 311. 

4063. .] — Plea allowed to discovery of a 

marriage wliich would subject one of the parties 
to punisliment in the Ecclesiastical Ct., the other 
being dead. 

No one is bound to answer so as to subject 
himself to punislunent whether that punishment 
arises by the ecclesijistical law or the law of the 
land (Lord Uardwickk, C.). — Brownsword v. 
Edwards (1751), 2 Vcs. Sen. 213 ; 28 E. R. 157, 
L. C. 

Annotationa : — Mentd. Boo d. FoTiiiereau v. Fonuoreau 
(1780), 2 Doiifr. K. B. 487 ; Doo d. Whoedou r. Lea 
(1789), 3 Term Rep. 41; Doc d. IlHher v. Jessep (1810), 
12 East, 288 ; Doe d. Harris v. Howell (1829), 10 B. & C. 
191 ; Malcolm v. Taylor (1831), 2 Russ. & M. 416 ; Doe 
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B. (a). 

4060 i. Riuht of witness to refuse to 
answer.] — In a proceeding charging 
that the mother, in concert with the 
other two defts., had abducted & kept 
in coucealment the children of pKi., 
the two defts. refused to answer 
certain questions put to them ixjspect- 
ing the children on the ground that 
their answers would tend to render 
thorn liable to criminal prosecution 
under 32 & 33 Viot. c. 20 : — Held : 
defts. were not ])Ound to answer. — 
Keith i?. Lynch (1872), 19 Gr. 497.— 
CAN. 

4060 ii. .] — Held : deft, was 

entitled to the oath of the party that 
he objected to aiisw'cr because he 
holievod his answ'cring would tend to 
criminate him. — 1 ’oweh v. Ellis 
(1881), 6 S. C. R. 1. — CAN. 

4060 iii. . J — Tlic penal provisions 

of 13 Eliz. c. 5, afford no excuse for a 
refusal by a deft, in an action brought 
to set aside a fraudulent conveyance 
to answer questions put to him regard- 
ing th<‘. fraudulent transaction. — 
Dunsfokd V Carlisle (1884), 10 

P. R. 449.— CAN. 

4060 iv. .] — No man can be com- 
pelled to answer a question incriminat- 
ing himself. — H all v. Go wan lock 
(1888), 12 P. R. 604.— CAN. 

4060 V . .] — Nunn x\ Brandon 

(1892), 24 O. R. 385.— CAN. 

4060 vi. .] — In an action upon 

promissory notes, defts. pleaded that 
pltf. & certain other persons had, 
contrary to 52 Viet. c. 41, s. 1 (c), 
conspired together to harass defts. 
& lessen trade competition, & had, 
procured the holders of the notes sued 
on to transfer them to pltf., & pltf. 
was suing thereon as trustee for such 
other persons. Upon his oxaminatiou 
for discovcry» pRf. refused to answer 
questions as to the names of the persons 
for whom ho was actbig os trustee, 
claiming priviltige on the ground that 
to answer would tend to criinlnat/C 
him or render him liable to criminal 
proseoution under the above statute : — 
Held : he was not cntitl(id to the 

S riviiege & must answer. — M ild^ v. 
[erckkCo. (1893), 15 P. R. 270. — CAN. 

4060 vii. .] — R. v. Thompson 

(1896), 2 Terr. L. R. 383.— CAN. 

4060 vlii. .] — Maintenance is an 


indictable offence in Ontario ; & in an 
action to recover damages for mainte- 
nance pltf. is not entitled to obtain from 
defts. upon examination for discovery 
such answers as would tend to subject 
thorn to criminal proceedings. In 
such an action no discovery of the 
matters charged could bo had which 
would not involve defts. in matters 
loading up to the offence ; &, therefore, 
the examination should not bo allow^od 
to take place at all. — Hopkins v. 
Smith (lUOi), 21 C. L. T. 377 ; 1 

O. L. R. 659.— CAN. 

4060 ix. .] — I’risonor, a witness 

in a prosecution against K. for breach 
of Prohibition Act, 1900, refused to 
answer a question put to him by the 
stipendiary magistrate on the ground 
that his answer might tend to criminate 
himself. The magistrate adjourned 
the hearing & committed the wir iicsH to 
jail for such refusal, by warrant, ordering 
his detention for a period of time 
covering such adjournment. It was 
contended that prisoner’s detention 
was illegal on the grounds that ho had 
a right to refuse to answer the question 
put to him, os his answer might tend 
to criminate him, on a charge of 
procuring liquor for other persons 
contrary to 6 Edw. VII. c. 20, s. 2, 
& the magistrate had no power to 
adjourn the bearing : — Held : Criminal 
Code, s. 678, regulated these proceed- 
ings, & there did not appear to be any 
reasonable doubt as to its interpreta- 
tion. Power in it is expressly given 
to the trial magistrate where a vs itiiess 
before him refuses to testify to adjourn 
the hearing. — Re Morrison (1907), 3 
E. L. R. 154.— CAN. 

4060 X . .] — ^A deft, must put In 

a full answer in all cases, except to 
criminate himself, or when purchaser 
for valuable consideration without 
notice. — Leonard v. Leonard (1810), 
1 Ball. & B. 325.— IR. 

4060 xi. .] — A deft, cannot object 

to answer an information bill, tiled 
against him by the A.-G., for the 
recovery of duties of excise, alleged 
to have been evaded by him, on the 
ground that his answer might be 
evidence tending to subject him to 
punisliment for a criminal offence. — 
A.-G. V. Conroy (1838), 6 Ir. L. Rec. 
N. B. 281.— IR. 

4060 xii. 40 & 41 Viet. c. 41, 

which says that, in a prosecution for 
an obstruction, deft, oc the husband 


or wife of such deft, arc competent 
& compellable wiiuosses, docs not 
affect the principle that a witness can- 
not in any case, civil or criminal, bo 
compelled to admit the commission 
of a criminal oITcucil — R. v. Hallktt 
(1911), 45 1. L. T. 84.— IR. 

4060 xiii. .] — Rooek v. Coot'KR 

(1823), 2 Sh. (Ct. of Bosk.) 444. -SCOT. 

4060 xiv. .] — It is competent to 

ask a socius criminis lelative to a 
charge of murder, whether ho lias been 
guilty of or concerned in, any other 
murder, but the ct. is bound to warn 
him that lie is not obliged to answer. — 
Burke & M’Douoal (1828), Bh. Just. 
203 ; Byrne SCOT. 

4060 XV . .] — A witness may bo 

compelled to answer a <iuoHtion affect- 
ing his mercantile credit, if involving 
no moral guilt. — H.M. Advocate v. 
Pender (183(5), 1 Bwin. 25.— SCOT. 

4060 xvi. .] — Held: though a wit- 
ness may be asked speclflcully, whether 
or not he has committod certain 
crimes, he cannot ho questioned cir- 
cumstantially on points of conduct 
from which guilt might ho inferrod or 
Riispoctod. — H.M. Advocate v. Millar 
(ish), 1 Bwin. 483.— SCOT. 

4060 xvU. .] — A wituosH is not 

bound to answer a question inferring 
against him the crime of adultery. — 
H.M. Advocate r. Stephens (18391, 
2 Bwin. 348.- SCOT. 

4060 xviii .] — A princii)al wit- 

ness in a charge of rape or assault with 
intent of ravish i.s not bound to answer 
the question whether on particular 
previous occasions she had had 
criminal intercourse wit h other men. — 
H.M. Advocate v. Allan (1842), 1 
Broun, 500.— SCOT. 

4060 xix. .] — Circumstances in 

which the objection of confidentiality 
was stated by a party to his being 
examined as a witucbs in reference to 
certain letters written by him a.s a 
law agent, & was repidlcd, on the 
ground that his client was not a 7 >ai’ty 
to the action Sc that it involved a charge 
of fraud against him. — I nous v. 
Gardner (1843), 5 DuuJ. (Ct. of Bess.) 
1029.— SCOT. 

4060 XX . • — ] - A witness while he 

cannot Ih) compelled to admit his 
guilt of any crime, is boimd to answer 
the question whether he has been 
convicted. — H.M. Advocate v. John- 
ston (1845), 2 Broun, 401. — SCOT. 
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Kvidence. 


Sect, 2,— Privilege : Suh-se ct, 4, IL (a), (6) cfc (c).] 

d. Cadogan v. Ewart (1838), 7 Ad. & El. 636 ; Anon. 
(1847), 9 L. T. O. S. 168 ; Mortimer o. Hartley (1848), 6 
(.\ B. 819 ; Hpooner v. Payne (1848), 2 Be G. & Sm. 439 ; 
Mortimer v. Hartley (1851), 3 Be G. & Sm. 316 ; Mortimer 
V. Hartley (1851), 6 Exch. 47 ; Key v. Key (1853), 4 
Bo G. M. & G. 73 ; Roberts v. Berry (1853), 3 Be G. M. & G. 
284 ; Evans v. Evans (1854), 23 L. J. Ch. 827 ; Grey v. 
Pearson (1857), 6 H. L. Gas. 61 ; Soccombe v. Edwards 
(1860), 28 Beav. 440 ; Cochrane v. Willis (1864), 4 Be G. J. 
& Sm. 229 ; Collingwood v. Russell (1864), 5 New Rep. 1 ; 
Laiitour v. A.-G. (1864), 5 Now Rep. 231 ; lie Sanders’ 
Trusts (1866), T^. R. 1 Eq. 675 : Flnlason v. Tatlock (1870), 
]j. R. 9 Eq. 258 ; Reed v, Braithwalte (1871), L. R. 11 Eq. 
514 ; In the Goods of Crippen (1911), 80 L. J. 47. 

4064 . Matter tending to Incriminate spouse 

of witness.] — wife shall not be called in any case 
to give evidence even tending to criminate her 
husband. In a case of settlement, where a marriage 
in fact had been proved between two paupers, the 
first wife of the husband is not a competent 
witness to prove a former marriage with liim, 
because such evidence shows him to have been 
guilty of bigamy. — R. v. <jL,ivigeu (Inhabitants) 
(1788), 2 Term Rep. 2G3 ; 100 E. R. 143. 
Annotations: — Consd. R. v. All Saints, Worcester (1817), C 

M. & S. 194 ; R. v. Bathwiek (1831), 2 B. & Ad. 639 ; 
Stapleton v. Crofts (1852), 18 Q. B. 367. Reid. Avoson 
V. Kinnalrd (1805), 0 East, 188 ; Homnan v. Bickinson 
(1828), 5 Bing. 183. 

4065 . .] — On a question of settlement, 

the pauper having been removed to her maiden 
settlement, resi)s. called A. to prove her marriage 
with C., in order to get rid of the effect of a subse- 
quent marriage of 0. with the pauper : — Held : 
A. was a competent witness, for 0. not having been 
called as a witness, she did not contradict him, 

her evidence could not be used to criminate 
him. 

By the present decision the ct. does not mean 
to break in on the rule that husband & wife shall 
not be permitted to bo witnesses for or against or 
to criminate each other (Loud Ellpjnbouough, 
C.J.). — R. V, All Saints, Worce.ster (Inhabi- 
tants) (1817), 0 M. & S. 194 ; 105 E. R. 1215. 
Annotaiions : — Consd. R. r. Bathwiek (1831), 2 B. & Ad. 
639 ; Stapleton v. Crofts (1852), 18 Q. B. 3G7. Reid. 
Henman V. Bickinson (1828), 5 Bing. 183. 

4066 . .] They [married persons] 

ought not to be permitted to disclose confidential 
communications or to criminate each otln'r (IjORT) 
Campbeu., O.J.). — %Stapleton v. Croft.s (1852), 
18 Q. B. 307 ; 21 I.. .7. Q. B. 247 ; 19 L. T. O. 8. 
88 ; 10 Jur. 408 ; 118 E. R. 137. 

Annotations Alcock v. Alcock (1852), 21 L. J. Ch. 

856 ; M’Noillio r. Acton (1853), 17 Jur. 661. 

4067 . .] — A witness may object to answer a 

question which he thinks will tend to his crimina- 
tion, though the answer would not lead to an 
immediate conclusion of guilt. — Cates v. Hard- 
acre (1811), 3 Taunt. 424 ; 128 E. R. 108. 
Annotation .'—'Retd, Short v. Morcicr (1851), 3 Mac. & Q. 

205. 

4068 . — — In an action for a libel in the shape 
of an extrajudicial affidavit sworn before a magis- 
trate, a person who acted as the magistral’s 
clerk is not bound to answer whether by deft.’s 
orders he wrote the affidavit & delivered it to the 
magistrates, as he might thereby criminate 
himself. — Maloney p. Bartley (1812), 3 Camp. 
210, N. P. 

Annotations: — ^Refd. R. v. Garbett (1847), 2 Cox, C. C. 448. 
Mentd. Kennedy v. Hilliard (1859), 1 L. T. 78. 

4069 . .] — Protection generally, in every 


stage of the pi*occedings against answering any 
question, having a direct tendency to criminate 
the party, or subject him to penalty, etc., or form- 
ing one step towards it. — Paxton p. Douglas 
(1812), 19 Ves. 225 ; 34 E. R. 502, L. 0. 

Annotations : — Consd. Green v. Weaver (1827), 1 Sim. 404 ; 

Maccallum v. Turton (1828), 2 Y. & J. 183 ; Glynn v. 

Houston (1836), 1 Keen, 329. Reid. Swift v. Swift (1832), 

4 Hag. Ecc. 139 ; Chadwick v. Chadwick (1852), 22 

L. J. Ch. 329 ; Robinson v. Kitchin (1856), 21 Beav. 365 ; 

Derby Corpn. v. Derbyshire County Council (1897), 77 

L. T. 107. 

4070 . .] — The ct. will not restrain comrs. 

in their examinations, upon an allegation that the 
object of the examination is to procure evidence 
against the parties examined, as to penalties 
incurred by gaming. 

The object of this petition is, that the general 
authority which the law gives to the cwnrs., to 
examine persons for the discovery of the bkpt.’s 
estate may, in this particular case, be restrained ; 
& the reason given is that petitioner may by his 
examination be made subject to penalties. A 
party is only made subject to penalties where 
money is unfairly won at play ; I can neither 
assume that the comrs. will not do their duty, 
nor that petitioner will not find a sufficient pro- 
tection in the rule of law which enables him to 
refuse to answer questions tending to criminate 
him, or to expose him to penalties (Leach, V.-C.). 
— Re Abithol, Ex p. Burlton (1821), 1 Gl. & J. 
30. 

4071 . .] — A witness is not only not bound to 

answer a question, the answer to which would 
criminate liim, but he is not bound to answer any 
question, the answer to which would tend to 
criminate him. A witness is, therefore, not bound 
to answer whether he wrote an advertisement 
referring to libellous letters which prosecutor had 
received ; & though he is bound to answer whether 
lie knows in whose liandwriting it is, he is not 
bound to name f4ie iierson, as it may be himself. — 
R. P. Hlaney (1832), 5 C. & P. 213. 

4072. .] — On the trial of an indictment for 

arson, a witness for the prosecution was himself 
in custody on a charge of felony. Counsel for 
prisoner wished to ask him, “ Have you not said 
that you committed the offence for wliich you are 
now in custody ? ” i—Held : this question ought 
not to be put.-— R. p. Pegler (1833), 5 C. & P. 
521. 

4073 . .]— CooBER p. Curry, No. 4093, 

post. 

4074 . ,] — Fisher p. Ronalds, No. 4052, 

anie, 

4075 . .] — An assigmnent of all a trader’s 

stock, etc., nominally in consideration of a pre- 
tended debt, & a small additional advance, but 
really colourable & collusive & with intent to 
defeat execution creditors is fraudulent & void 
under 13 Eliz. c. 5, as against judgment creditors, 
& the assignor, being liable under that statute to 
criminal prosecution, is not bound to answer 
questions as to the true object of the transac- 
tion. — Michael v. Gay (1858), 1 F. & F. 409, 
N. P. 

4076 . .] — Wo cannot allow any question 

to be put to a voter as to whether he has or not 
misconducted himself, or whether he has done 
that which, if he did vote, would have made him 
liable to a prosecution (Lush, J.). — Worcester 


4064 i. Matter tending to in- 

criminate spouse of Mn7nrss.}— In an 
action of libel against a husband as 
the writer of llbollotis articles, & as 
('dltor of a newspaper in which they 
were printed, & his wife as owner & 
publlslier of the new spaper, on examina- 


tion after issue joined in the action, 
the husband refused to answer questions 
as to the ow'iiershlp of the newspaper 
on the ground that his answers might 
tend to expose his wife to a criminal 
prosecution for publication of the 
libels, & the w’ife refused to answer 


questions as to the authorship of the 
newspaper articles in question, & as 
to the editing of tho newspaper, on 
the like grounds as to her husband : — 
Held : defts. weie justified in their 
refusals. — M illette v. Litle (1884), 
10 P. R. 265.— CAN. 
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Borough Ca^se, Farmsvvorth, etc. v. Hili. & 
McIntyre (1880), 3 O’M. Sc H. 184. 

4077. Crime committed outside Jurisdiction.] 

— The common law maxim that a man cannot be 
forced to incriminate himself does not afford 
protection in the case of crimes committed outside 
the jurisdiction . — Re Atherton, [1912] 2 K. B. 
251 ; 81 L. J. K. B. 791 ; 106 L. T. 041 ; 28 
T. L. R. 339 ; 56 Sol. Jo. 446 ; 19 Mans. 126. 

In bankruptcy proceedings.] — See Bank- 
ruptcy, Vols. IV. <fe V., pp. 140, 611, 619, 623, 
Nos, 1290, 5490-5196, 5565-5567, 5613. 

In proceedings in ecclesiastical courts.] 

See Ecclesiastical Law, Vol. XIX., p. 333, 
Nos. 1440, 1411. 

In windlng-up proceedings.]— Ncc Com- 
panies, Vol. X., pp. 895, No. 6103. 

4078. Production of documents tending to 
criminate.] — A vestry clerk who is called as a 
witness, cannot, on the ground that it may 
criminate himself, object to produce the vestry 
book, kept under Vestries Act, 1818 (c. 69), s. 2. — 
Bradshaw v. Murphy (1836), 7 C. & P. 612, 
N. P. 

Before trial.] — See Discovery, Vol. XVIIT., 

pp. 161-161, Nos. 1132-1168. 

Right to refuse to answer interrogatories.] — See 
Discovery, Vol. XVIII., pp. 238-211, Nos. 1813- 
1846. 

(6) Matters Exposing Witness to Penalty. 

4079. Right of witness to refuse to answer.] — 
No man is bound to answer any questions that 
will subject him to a penalty or to infamy (Treby, 
r..J.).— R. V. Freind (1696), 13 State Tr. 1, 17. 
Annotations : — Consd. U. v. Edmonds (1821), 1 State Tr. N. 8. 

78/i. Mentd. K. v. Homo Tooko (1791), 25 State Tr. 1. 

4080. .]— R. P. Newel (1707), Park. 269 ; 

14 5 E. R. 777. 

4081. .] — A witness is not obliged to 

answer whether he is a Roman Catholic. — R. v. 
Gordon (Lord Gp:orue) (1781 ), 2 Doug. K. H. 
590 ; 21 State Tr. 485 ; 99 E. R. 372. 

Annotations : — Mentd. Mortimer v. McCalJaii (1810), 6 

M. HcW. 5S; K. v. Frost (1810), 4 State Tr, N. S. 85. 

4082. .] — A broker in an illegal stock- 

jobbing transaction is not compellable to give 
evidence of it, though he is only liable to a 
pecuniary penalty. — R aines v. Towuood (1790), 
Peake, Add. Cas. 105. 


4083. .] — The declaration of a voter which 

tends to destroy his vote is admissible, whether 
made before or after the election, unless that 
declaration goes to affect that voter with penal 
consequences (per CuR.). — L eominster Case, 
Weaver’s Case (1796), 2 Peck. 391. 

4084. .] — In an action on a bill of exchange, 

a stockbroker may refuse to give evidence that 
the consideration of it was stock-jobbing differ- 
ences. — R awlings v. Hai.l (1823), 1 C. P. 11, 
N. P. ; subsequent proceedings (1824), 1 C. &; P. 
335. 

Annotation : — ^Refd. Pritcliett r. Smart (1849), 7 C. B. C25. 

4085. .] — Demurrer by a witness to answer- 

ing interrogatories, on the ground that he might 
subject himself to penalties, allowed. — D avis v. 
Retd (1832), 5 Sim. 443 ; 58 E. R. 403. 

Production of documents exposing party to 
penalty — Before trial .] — See Disco vpiiiy, Vol. 
XVIII., pp. 164, 165, Nos. 1169-1183. 

Right to refuse to answer interrogatories .] — See 
Discovery, Vol. XVIII., pp. 238, 239, Nos. 1813- 
1815, 1821. 

(c) Matters Exposing TPi7/jc8.9 to Forfeiture. 

4086. Right of witness to refuse to answer.] — 

R. V. Newel (1707), Park. 269 ; 145 E. R. 777. 

4087. .] — In ejectment by landlord against 

lessee to recover possession of premises & enforce 
a forfeiture by reason of deft, having underlet, 
the ct. will not allow pltf. under the C. L. P. Act, 
1854 (c. 125), s. 51, to deliver interrogatories to 
deft., where the answers might subject him to a 
forfeiture of his interest as lessee. 

It has been long recognised in our cts., as a 
principle of the law of evidence in the examination 
of witnesses, that a witness cannot be compelled 
to answer a question where the answer might 
establish a forfeiture of his estate (Crompton, J.). 
— Pye V. BuTTEiiFJELD (1864), 5 B. & s. 829 ; 5 
New Rep. 117 ; 34 J.. 3. Q. B. 17 ; 11 L. T. 448 ; 
29 J. P. 581 ; 11 Jnr. N. 8. 220 ; 13 W. R. 178 ; 
122 E. R. 1038. 

Annotations : — Consd. Martin v. Treaclicr (188G), 2 T. L. H. 
2G8 ; Mex borough v. Whitwood U. D. 0., il897] 2 Q. B. 
111. Refd. Jones v. Jones (1889), 22 Q. B. J). 425; 
Seaward v. Denniiigton (189G), 41 W. It. G9G. 

Production of documents exposing party to 
forfeiture — Before trial .] — See Discovery, Vol. 
XVIII. , pp. 165, 1(56, Nos. 1181-1201. 


4078 i. Production of documents tend- 
ing to criminate.^ — In an action against 
an incorporated club,' for a declaration 
that they were using their premises as 
a common betting house contrary to 
Criminal Code, 1892: — Held: Evi- 
dence Act, 1897, c. 73, M. b, applied 
& the president of the club was not 
bound to produce upon his examination 
for discovery the membership roll of 
the club, ho having stated mider oath 
that its production miglit load to a 
criminal prosecution against him. — ■ 
A.-G- FOR Ontario v. Toronto 
Junction Rkcreation Club (1904), 24 
C. L. T. 172; 7 O. L. K. 248: 3 
O. W. H. 387 ; 4 O. W. H. 72— CAN. 

4078 ii. .] — A party claiming 

privilege from producing docunienta 
under an ord^r for production, must 
swear that their production would 
cTlmtnate him. It is sufficient if ho 
swear that production “might “ 
criminate him. — A.-G. for Manitoba 

V. Kelly (1915), 33 W. L. It. 9G3 ; 9 

W. W. n. 863 ; 10 W. W. R. 131.— 
CAN. 

PART V. SECT. 2. SUB-SECT. 4.— 
B. (b). 

4079 i. Right of witness to refuse to 
answer.] — Where a witness called to 

J.— VOL. XXII. 


prove that the consideration of a note 
was usurious, declined to state what 
amount he gave on discounting the 
note, because his answer might render 
him liable to a penalty, but on cross- 
examination said he gave what he 
thought it was worth : — Held : ho 
was bound on re-examination to state 
what he gave. — P kteiw v. Irish (1859), 
4 All. 32G.— CAN. 

4079 ii. .1 — To entitle a witness 

to privilege, on the ground that his 
answer would expose him to a “ penalty 
or forfeiture,*’ he must state explicitly 
that his answer would have that effect. 
— Grainger v. Latham {circa 1870), 
2 Ch. Ch. 313.— CAN. 

4079 iii. .] — Deft, was convicted 

of selling & delivering teas os the agent 
of P. W., a non-resident of the county, 
in violation of a bye-law of the county 
of B. Deft., against the protest of his 
counsel, was called as a witness, Sc 
swore that he bought the tea in question 
from one W. of the city of L., Sc that 
he did not sell as the latter’s agent, 
but on his own account ; that he had 
formerly sold tea on commission for 
W. but purchased that in question for 
the Purpose of evading the bye-law : — 
Held : deft, had been improperly com- 
pelled to give evidence against him- 


self. — R. V. McNicOL (188G), 11 O. R. 
G 59. —CAN. 

4079 iv. .] — The ct. cannot compel 

an attorney charged with contempt to 
make any statements on affidavit 
which would expose him to penal 
consequcuces. — Re Youghal Election 
I’ETITION, Rc Barry (1809), 17 W. R. 
707.— IR. 


PART V. SECT. 2, SUB-SECT. 4.— 
B. (c). 

4086 1. Right of witness to refuse to 
answer.] — Hoskatchowan Kvidouco Act, 
c. GO, s. 27, being substantially identical 
with Canada Evidence Act. 1900, c. 45, 
s. 5, the decisions upon the latter 
enactmtjnt are applicable to the former ; 
Sc HO, even in an action to enforce a 
foiteiturtj, pltf. is entitled to discovery 
from deft. : — IlcM : in this action 
other issues wore involved besides that 
of forfeiture ; Sc deft, was wrong in 
refusing to be sworn or examined at 
all ; ho should have submitted to 
examination, Sc, If there were any 
particular questions which ho objected 
to, ho should have proceeded under 
rule 194- — Bartleman v. Moretti 
(1913), 23 W. L. R. 533 ; 4 W. W. R. 
132 ; 9 D. L. R. 805.— CAN. 
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Evidence. 


Sect, 2. — Privilege: Sub-sect, 4, B, (d?), (e) cfc (/), 
C, & D,] 

{d) Matters Tending to Degrade, 

4088. Right of witness to refuse to answer.] — 

A witness cannot be asked a question which tends 
to disgrace or degrade him. — It. v. Lewis (1803), 4 
Esp. 225. 

4089. .] — How far a witness may be 

examined as to matters tending to disgrace or 
degrade him. 

1 do not go so far as otiiers may ; I will not say 
that a witness shall not be asked to what may 
tend to disparage him ; that would prevent an 
investigation into the character of the witness, 
wtiich it may be often of importance to ascei'tain. 
I think those questions only should not be asked 
which have a direct A immediate effect to disgrace 
or disparage the witness (Lord Alvanley). — 
Macrride V. Machride (1802), 4 Esp. 242, N. P. 

4090 . .] — In an action for seducing pltf.’s 

daiigliter per quod servitium amisii, the daughter 
is not bound to answer in cross-examination, 
whether she had not previously been criminal, 
with other men. Dodd v. Norris (1814), 3 
Lamp. 519, N. P. 

Annotation .—-Mentd. Elliott r. Nicklin (1818), 5 IMce, Oil. 

4091. .] — On indictment of a female 

prisoner for stealing from the person, in a house, 
you cannot ask prosecutor, in cross-examination, 
“ Whether at that house anything improi)er passed 
between him & prisoner?” — K. v. Pitcher 
(1823), 1 0. A P. 85. 

4092. — — — (Questions tending to degrade a 
witness without exposing him to punishment 
may bo put on cross-examination. — L ijndei.l v, 
Pratt (1827), Mood. A M, 108, N. P. 

4093 . Discretion of Judge.] — If an 

answer to a question may tend to criminate tlie 
witness, it should not be put & need not be 
answered ; but if its tendency be to degrade the 
witness merely, it is within the discretion of the 
judge whethi*r the question shall be put A 
answered if the witness objects to it. — C ooper v, 
Curry (1810), 8 L. T. O. 8. 238 ; 11 J. P. 22, N. P. 

4094. — .] — It is not competent to the counsel 

for deft, to ask of a witness for pltf. whether pltf. 
iSc a cei'tairi female, who is expected to be examined 
as a witness, w^erc not living together at a bygone 
time as man & wife- -llEURiNQ r. Hudson (1817), 
10 L. T. O. 8. 287, N. P. 

4095. .] -~(1 ) A prosecutrix on an indict- 

ment for I'ape, is not bound to answer whetlier 
it was lier first connection, nor whether she had 
not been in the habit of walking the streets. 

(2 ) The depositions of a witness for the prosecu- 
tion cannot be i)ut into his hands in examination- 
in-chief to refresh his memory. — R. v, 8wann 
(1851), 15 J. P. 420. 

4096. Questions tending to prove adultery.] 

— R. V, Castro (1873), cited in Ualshury’s Laws 
of England, Vol. XIII., at p. 570, n. 

Annotations : — ^Refd. Evans v. Evans, (1904] P. 378 ; R. v. 

Watt (1906), 70 J. P. 29. Mentd. R. v. Cox & Kallton 

(1884), 14 Q. B. D. 153 ; Williams v, Qiicbrada Ry. Land 

k Copper Co., [1896] 2 Ch. 751. 


In matrimonial causes.] — See 

Husband & Wipe. 

Admissibility to rebut presumption 

of legitimacy.] — See Bastardy, Vol. HI., pp. 365- 
307, Nos. 00-70, 82. 

Cross-examination of witnesses generally.] — See 
8ect. 0, sub-sect. 2, post. 

Impeaching credit of witnesses generally.] — See 

Sect. 8, post, 

(e) Matters Ajfeciing Civil Rights and Liohililies, 

4097. Matter affecting civil right — Title.] — Title 
V. Grevett (1704), 2 Ld. Raym. 1008 ; 92 E. R. 
170. 

Annotation: — Consd. Jordaine i*. Lashbrooke (1798), 7 

Term Rep. 601. 

4098. .] — Witness obliged to give testimony , 

though it affects liis civil right. — Ex p, Chambeh- 
TJIIN (1815), 19 Ves. 481 ; 34 E. R. 594. 

4099. Matter affecting civil liability — No other 
direct evidence of liability.] — A witness is not bound 
to answer a question, the answer to which may 
obliquely charge him, when there can be no other 
direct evidence against him of a demand . — Doxon 
V, IlAiGH (1795), 1 Esp. 409, N. P. 

4100. — — .] — The judge at a trial will not 

compel a witness to say where he lives, if he 
states that he believes that a bailable writ is out 
against liim, at the instigation of the party whose 
counsel had question. — Watson v. 

Bevern (1824), 1 C. & 1\ 303, N. P. 

4101. Liability to qui tarn action.] — In an 

action on a bill of exchange, if a person, called to 
prove the consideration, say that the bill was 
accepted for value received, but refuse to say 
of what that value consisted, on the ground that 
it might render him liable to a qui iatn action, he 
cannot be compelled to answer ; but if he i}crsist 
in refusing, it will stand upon the evidence that 
there was no (tonsideration. — Dandridoe v. 
Louden (1827), 3 L. & P. II, N. P. 

Annotation :~-~ReId, Fi«hor r. Ronaldy (1852), 17 Jur. 393. 

4102. Liability In pending action.] — In the 

prosecution before thcj chief clerk of an inquiry 
directed by an administration decree, any person 
able to give information relating to the assets may 
be summoned by subpeena, & is bound to attend 
before a special examinei*, and to answer all 
que.stions properly put to him by the receiver 
having the conduct of the decree ; but the witness 
so summoned may decline to answer any questions 
tending to show his liability in a x)ending action 
commenced by the receiver against him. — 
Venables v. Schweitzer (1873), L. R. 10 Eq. 
70 ; 42 L. J. Lh. 389 ; 28 L. T. 402 ; 21 W. R. 505. 
Annotation : — Reid. Massey \\ Allen (1878), 26 W. R. 908. 

In winding-up proceedings.] — Sec Com- 
panies, Vol. X., p. 89(i, Nos. 0104-0100. 

( / ) Other Grounds, 

4103. Matter defamatory to third party — & not 
material In cause.] — Demurrer of a witness to 
interrogatories inquiring after matter defamatory 
to a third person, &: not material in the cause 


PART V. SECT. 2, SUB-SECT. 4.— 
B. (d). 

4088 I. Jiight of vntnf-ss to refuse to 
answer .] — It is inoomiiotent to ask a 
female witness questions, the answer 
to which will degrade her. — ^M aokki.lxr 
r. Lambert (1828), 4 Murr, 641. — SCOT. 

4088 ii. .] — A question tending 

to degrade Sc Injui'C the character of a 
witness, though not to subject the 
witness to a criminal obarge, allowed 
to be put, the witness being previously 
told that it was optional to her to 
answer or not. — King v. Kino (1842), 


4 Dunl. (C^. of Sees.) 590.— SCOT. 

4093 i. Discretion of judge .] — 

Prosecutrix, in an indictment for rape, 
was asked in cross-examination, after 
she had declared she had not previously 
had connection with a man, other 
than prisoner, whether she remembered 
having been in the milk-house of G. 
with two persons named M., one after 
the other ; — Held : the witness might 
object, or the judge might, in his dis- 
cretion, tell the witness she was or she 
w as not bound to answer the question : 
but the ct, ought not to have refused 


to allow the question to be put because 
the counsel for the prosecution objected 
to the question. — Lalibkrt^j e. R. 
(1877), 1 y. C. R. 117.— CAN. 

4096 V. Questions tending to prove 

adultery .] — Ingh v. Calgary General 
Hospital Trustees (1899), 4 Terr. 
L. R. 58.— CAN. 

PART V. SECT. 2, SUB-SECT. 4.— 
B. (f). 

p. Matter tending to incriminate 
paramour of witness.] — Defts. having 
in their newspaper charged pltf. with 
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allowed. — Mulgravb v. Dunbar (Lord) (prior to 
1765), 2 Swan. 198, n. ; 30 E. II. 598. 


C. Time for and Mode of Taking Objection. 

4104. Time for taking objection -Not before 
witness sworn.] — A party to a suit, who is sub- 
poenaed as a witness, cannot object to be sworn & 
examined on the ground that the only relevant 
questions which could bo put to liim are such as 
would tend to criminate himself ; but the opposite 
party has a right to insist on his being sworn Sc 
ex^ined, & he must, if he thinks fit, claim his 
privilege not to answer such questions. — Boyle 
V. Wiseman (1855), 10 Exch. 647 ; 3 O. L. 11. 
482 ; 24 L. J. Ex. 160 ; 24 L. T. O. S. 274 ; 1 
Jur. N. S. 115; 3 W. R. 206; 156 E. R. 598; 
avbsequent proceedings, 1 1 Exch. 300. 


Annotations : — ^Refd. Osborn r. London Dock Co. (1855), 10 
Exch. 698 ; R. v. Austin (1856), 25 L. J. M. C. 48 ; 
Tupling V. Ward (1861), 30 L. J. Ex. 222 : Bartlett v. 
Lewis (1862), 12 O. B. N. S. 249 ; Webb v. eW (1879), 6 
Ex. D. 23. Mentd. Stowe v. Querner (1870), L. R. 5 Exch. 
155. 


Effect of objection after part of questions 
answered.] — See Nos. 4111, 4112, post. 

4105. Who may take objection — Not counsel in 
action.] — The counsel in a cause have no right to 
object, in favour of a witness, that the answer 
to a particular question renders him liable to 
punishment or forfeiture. Such objection belongs 
to the witness only. — Thomas v. Newton (1827), 
2 0. & P. 606 ; Mood. & M. 48, n., N. P. 

AnnotaiionH .—Mentd. Jacob V. Himgate (1834), 1 Mood. & 

It. 445 ; Simpson v, Clarke (1835), 2 Cr. M. & R. 342 : 

Mills r. Barber (1830), 1 M. & W. 425. 

4106. .] — If a witness objects to 

answer questions, on the ground that tliey may 
subject him to criminal proceedings, the counsel 
on the opposite side cannot argue in support of 
the witness’s objection.-- R. v. Adey (1831), 1 
Mood. & R. 94, K. B. 

4-107. Not parties to action.] — The privilege 

of refusing to answer questions on the ground 
that they tend to criminate is that of the witness 


alone, & neither party to the suit can take any 
advantage therefrom. 

Where a witness was called on the part of the 
Crown to prove bribery against deft., & he refused 
to give evidence on the ground that lus evidence 
would tend to criminate himself, which objection 
was overruled by the judge, whereupon he gave 
his evidence ; — Held : deft, could not afterwards 
object that such evidence was improperly received^ 
— R. r. Kinglake (1870), 22 L. T. 335 ; 18 W. R. 
805 ; 11 Cox, C. C. 499. 

Annotation .—Mentd. R. v. Hulmo (1870), 18 W. R. 830. 

Form of objection.] — See Nos. 4056-4058, ante. 

D. Effect of Answering Incriminating Questions. 

4108. Voluntary answer — Whether admissible in 
subsequent proceedings.] — If a witness answers 
questions to wliich he might have demurred as 
subjecting him to penalties, his answers may be 
used against him to all legal purposes ; & there- 
fore, in an action on 5 Geo. 2, c. 30, s. 21, deft.’s 
examination before the comrs. may be given in 
evidence to show that by liis own confession he 
bad concealed property of bkpt. — Smith v. 
Beadnell (1807), 1 Camp. 30, N. P. 

4109. .] — Where a bki)t. was ex- 

amined before a commission in bkpey., touching 
a matter not relating to his trade dealings, or 
estate, & did not refuse to answer on the ground 
that the answer would tend to criminate him, but 
answered without any objection ; — Held : his 
answers were voluntary, & his examination was 
admissible against him on a subsequent criminal 
charge. — R. v. Sloggett (1856), Dears. C. C. 656 ; 
25 L. J. M. 0. 93 ; 27 L. T. O. S. 142 ; 20 J. P. 
293 ; 2 Jur. N. S. 476 ; 4 W. R. 487 ; 7 Cox, C. C. 
139, C. O. R. 

Annotations : — Consd. R. v, Coote (1873), L R. 4 P. C. 699 ; 
Re Firth, Ex p. Scholeflold (1877), 37 L. T. 281. Retd. R. 
V. Scott (1856), Dears. & B. 47. 

4110. Answer under compulsion — Whether 
admissible in subsequent proceedings.] — R. v. 

Garbett, No. 4113, post. 


immorality, pltf. sued them for libel, 
& defts. pleaded that the charge was 
true. Pltf. having required parti - 
culars, defts, sot forth that pltf. 
lived at a house of ill-fame ; that he 
lived at a particular place in adultery ; 
that a chad was born to the woman 
with whom ho lived ; & that he brought 
to his house Sc kept with the members 
of his family a woman who had lived 
in a house of ill-fame. Pltf., being 
examined for disooveiy, admitted that 
ho had lived in adultery with a woman 
who had previously lived in a house of 
lU-famo, & that she boro a child of 
which he was not the father, but denied 
the other allegations of the particulars : 
— Held : pltf. was bomid to disclose 
the name of the woman, although such 
disclosure might injure her. — Mac- 
donald V. Sheppard Publishino Co. 
,20C.L.T.454 ; 19P.R.282.— 
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4108 i. Voluntary answer—Whether 
admissibU in subsequent proccediTigs .] — 
The examination of deft, in a civil 
action arising out of the matters in 
question, ho not having claimed 
privilege therein, was allowed to be 
used against him on his trial for 
criminal conspiracy. — R. v. Connoly 
(1894), 25 O R. 151.— CAN. 

4108 ii. .1—R.v. Thompson 

(1896), 2 Terr. L. R. 383. — CAN. 

4108 ili. .]— The deposi- 

tions of a witness taken at a coroner’s 
inquest without objection by mm that 
his answers may tend to criminate 
him, & who is subsequently charged 
with an offence, are receivable in 


evidence against him at the trial. — 
R. V. Williams (1897), 28 O. R. 583. — 

CAN. 

4108 iv. ,] — a witness 

when called upon to testify does not 
object to do so upon the ground 
that his answers may tend to criminate 
him, his answers arc receivable against 
him, except in the case provided for 
by Canada Evidence Act, 1893, s. 5, 
as amended by 61 Viet. c. 53, in any 
criminal proceedings against him there- 
after, but if he does object bo is pro- 
tected. — R. V. Clark (1901), 22 

C. L. T. 90 : 3 0. L. R. 176 ; 5 Can. 
Criin. Cas. 235. — CAN. 

4108 V. .] — -Evidence taken 

under Asslpiments Act, s. 52, without 
any objection on the part of the person 
living evidence upon the ground that 
the answer would tend to incriininato 
or upon any of the grounds stated in 
Alberta Evidence Act is admissible 
against him in a criminal trial. — U. v. 
Graham (1915), 31 W. L. R. 117 ; 8 
W. W. R. 460; 21 D. L. R. 513.— CAN. 

4108 vi. .] — ^Whoro an ac- 

cused person has made a statement on 
oath voluntarily & without compulsion 
on the part of the ct. to which the 
statement is made, such a statement, if 
relevant, may be used against him on 
his trial on a oriminal charge. If a 
witness docs not desire to have his 
answers used against him on a subse- 
quent criminal charge, he must object 
to answer, althou^ he may know 
beforehand that such objection, if the 
answer is relevant, is perfectly futile, 
so far as his duty to answer is con- 
cerned, & must be overruled. — R. v. 
Gopal Do88 (1881), I. L. R. 3 Mad. 


271.— IND. 

4108 vli. .]— EvidonoeAot, 

1872, s. 132, makes a distinction 
between those cases in which a witness 
voluntarily answers a question Sc 
those in which ho is compelled to 
answer, & gives him a protection in 
the latter of those cases only. Pro- 
tection is afforded only to answers 
which a witness has objected to give 
or which ho has asked to bo excused 
from giving. Sc which then he has been 
compelled by the ct. to give. — R. v. 
Ganu Sonba (1888), I. L. R. 12 Bom. 
440.— IND. 

4110 i. Answer under compulsion — 
Whether admissible in subsequent pro- 
ccedinas .] — R. i*. Clark (1901), 22 
O. L. T. 90 ; 3 0. L. R. 176 ; 5 Can. 
Crim. Cas. 235.— CAN. 

4110 ii. .] — R. V. Gopal Doss 

(1881), I. L. R. 3 Mad. 271.— IND. 

4110 iii. .]— R. V. Ganu 

Sonba (1888), I. L. R. 12 Bom. 440.— 
IND. 

4110 iv. .] — person who 

whilst giving evidence as a witness in 
ct. has made a statement which 
primd facie amounts to defamation 
under Indian Penal Code, s, 499, may 
plead one or other of the exceptions 
to that sect, or he may claim the pro- 
tection of the proviso to sect. 132 of 
Indian Evidence Act, 1872, but In 
the latter ease ho must show that he 
was compelled to make the statement 
alleged to bo defamatory in the sense 
that ho had asked to be excused from 
answering tho auostlou which led up 
to It Sc the ct. had obliged him to answer 
it. — K aixu V. SiTAL (1918), I. L. 11. 
40 All. 271.— IND. 
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Evidence. 


Sect, 2. — Privilege: Sub-sect, 4, D,, E, & F.; sub- 
sect, 6, A. {a) <&: jh) cfc B.] 

4111 . Answer to part — Whether waiver of right 
to object to subsequent questions.] — If a witness, 
being cautioned that he is not obliged to answer 
questions which tend to criminate him, still does 
answer such questions, he cannot afterwards take 
the objection to any further question, relative 
to that whole transaction. — Dixon v. Vale (1824), 
1 0. &. P. 278, N. P. 

Annotation Consd. R. v. Garbett (1847), 2 Cox. C. C. 448. 

4112 . .] — If a witness answers any 

questions on a matter rendering himself liable to 
forfeiture or punishment, he cannot afterwards 
claim his privilege, but must answer throughout. — 
East v. Chapman (1827), 2 0. & P. 570 ; Mood. 

M. 46, N. P. 

Annotation N.F. 11. v. Garbott (1847), 1 Den. 236. 

4113 . .] — (1) If a witness claims the 

protection of the ct. on the ground that the answer 
would tend to criminate liimself, & there appears 
reasonable ground to believe that it would do so, 
he is not compellable to answer. 

(2) If compelled, notwithstanding what he says 
after, such claim must be considered to have been 
obtained by compulsion & cannot be given in 
evidence against him. 

(3) Ho is entitled to protection at whatever 
stage of the inquiry he chooses to claim it, & he 
is equally entitled to iirotection, whether he has 
already answered the question in part, or not at 
all.— -K. V. Gaiibeit (1847), 2 Oar. <Sc Kir. 474 ; 1 
Den. 236 ; 13 J. P. 602 ; 2 Cox, C. C. 448, C. O. B. 
Annotations: — As to (1) Re!d. Short r. Merclor (1851), 3 

Mao. & G. 205 ; Osborn v. London Dock Co. (i855), 10 
Exch. 608 : Bickford v. Darcy (1866), L. R. 1 Exch. 354. 
As to (2) Consd. R. V. Coote (1873), L. K. 4 P. C. 609. 
Held. R. V. Scott (1856), 7 Cox, C. C. J64 ; R. v. Robinson 
(1867), 36 L. J. M. C. 78 ; R. v. Buttle (1870), 22 L. T. 
728. As to (3) Consd. R. v. Darby (1847), 2 Cox, O. C. 
310. Polld. Klnsr of The Two SioilicH v, Willcox (1851), 
1 Sim. N. S. 301. Befd. Fisher v. Ronalds (1852), 12 
C. B. 702. Oenerally, Beld. R. r. Bickerton (1847), 11 
.T. P. 604. Mentd. Volant v. 8oyor (1853), 13 C. B. 231 ; 
Phelps V. Prew (1854), 23 L. J. Q. B. 140. 

4114 . ,] — deft, or witness, if in- 

terrogated as to matters tending to criminate him, 
may decUne to answer at any time notwithstanding 
what he has disclosed may be sufficient to convict 
him. — Two Sicilies (King of) v, Willcox (1851 ), 
1 Sim. N. S. 301 ; 7 State Tr. N. S. 1019 ; 20 
L. J. Ch. 417 ; 15 Jui>. 214 ; 01 E. K. 116. 
Annoiatwns : — Consd. U. 8. A. v. McRae (1867), .3 Ch. App. 

79. Beld. Hennessy v. Wright (1888), 4 T. L. R. 597. 
Mentd. Austria (Emperor) v. Day He Kossuth (1861), 3 
Do G. F. & J. 217 : U. S. A. v. Prioleuu (1805), 2 Hera. & 
M. 559. 

4115 . ,] — order was made for 

examination of a witness on behalf of the liqui- 
dator in a winding up, & the consented 

to a special examiner. An action was pending 
against the witness by a shareholder in respect of 
his participation in bringing out the co., & the 
solr. for pltf. in the action was the same as the 
solr. of the official liquidator. The witness 
attended several appointments before the special 
examiner, when in the presence of his counsel he 
was examined by the solr., & when his examination 
was partially completed he signed his deposition, 
& the special examiner with his consent filed it. 
Subsequently the witness refused to attend for 
examination on the ground that the solr. was 
using his deposition for the purpose of instructing 


counsel for pltf. in the action : — Held : by sub- 
mitting to the examination the witness had waived 
this objection, & on motion by the official liqui- 
dator he was ordered to continue his attendances. 
— Re liisBON Steam Tramways Co. (1876), 2 
Ch. D. 575 ; 34 L. T. 209 ; sub nom. Re Albert 
Grant’s Examination, IjIsbon Steam Tram- 
ways Co., 24 W. R. 516. 

4116. Whether court will Interfere — To restrain 
user of evidence In subsequent proceedings.] — 
Where a man submits to be examined as to 
matters which will be penal upon him, equity will 
not interpose. — East India Co. v. Atkins (1720), 
1 Stra. 168 ; 1 Com. 346 ; 93 E. R. 452, L. C. 
Annotations Held, South Sea Co. v. Bunisted (1728), 

1 Eq. Cas. Abr. 77 ; Green v. Weaver (1827), 1 Sim. 404. 

4117. .] — The ct. will restrain a pltf. 

from the use of answers, in a penal proceeding, 
which may tend to criminate the witness. — 
.Tackson V, Benson (1826), 1 Y. & J. 32 ; 148 
E. R. 674. 

E, Effect of Refusal io Answer Incriminating 
Questions, 

4118. No inference as to truth of fact sought to be 
Inquired into.] — If a witness declines to answer a 
question, no inference of the truth of the fact 
inquired into may be drawn from that circum- 
stance. — R ose v. "Biakemore (1826), Ry. & M. 
382, N. P. 

F, Loss of Privilege, 

4119. Pardon.] — R. v, Reading (1679), 7 State 
Tr. 259. 

Annotations: — Distd. R. v. BoycH (1861), 1 B. & S. 311. 

Befd. K. V. BoycB (I860), 2 F. & F. 157. Mentd. Smyth v. 

Chamberlayiie (1792), Nicolas' Law of Adultorine 

Bastardy ; Gray v, H. (1814), 11 Cl. & Fin. 427. 

4120. .j— K. V, Boyks, No. 4056, ante. 

4121. .J — A witness who has received a 

pardon under the Great Seal is not privileged from 
answering questions the replies to wliich may 
criminate him, on the ground that tlie actions 
for penalties under Corrupt Practices Prevention 
Act, 1854 (c. 102), are pending against him. — R. v, 
Kinglake &. Lovibond (1870), 22 L. T. 316 ; 
subsequent 'proceedings, 22 L. T. 335. 

4122. Certificate of indemnity — Under Election 
Commissioners Act, 1852 (c. 57).] — A witness pro- 
tected by a certificate under the above Act, 
refusing to answer matters criminatory of himself, 
but in respect of whicli he was protected by his 
certificate, may be committed for his contempt. 

Such a certificate is a complete protection 
against all penalties, actions, prosecutions & pro- 
ceedings whatever that could be taken against 
him, & witness is bound to answer. — R. v, 
Chari^swortii (1860), 2 F. &; P. 326. 

4123. Expiry of time for suing for penalties.] — 
A witness is not excused from answering a question 
on the ground that the conduct inquired into on 
his part would subject him to a penalty, if the 
time limited for proceeding for such penalty is 
past. — Roberts v, Allatt (1828), Mood. & M. 
192, N. P. 

.] — Compare Discovery, Vol. XVIII., p. 
183, Nos. 1348, 1349. 

4124. Undertaking to stay proceedings in pending 
action — Answers prejudicial to defence in action.] — 

A witness under examination refused to answer 
certain questions put to him by the official receiver 


PART V. SECT. 2, SUB-SECT. 4.— E. 

4118 i. No inference as to truth of fact 
sought io he i^iguired into.] — Deft, re- 
fused to answer a question, for fear, 
MS he said, of incriminating himself. 


The judge in his charge, after referring 
to deft.'s refusal to answer on his 
examination for discovery, & to hia 
r^sou for refusing, told the jury that 
they might draw the inference as to 
what the true answer would have 


been : — Held : misdirection, & no 
inference adverse to deft, should have 
been drawn from his refusal to answer. 
— Nunn v. Brandon (1893), 24 O. K. 
375.-~CAN. 
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upon the ground that his answers might be used 
against him, & so might prejudice his defence to 
an action brought against him & the bkpts. by 
the petitioning creditor. The questions were 
relevant to the issues in the action, & the solr. who 
was employed by the ofUcial receiver was the solr. 
appef^ng for pltf. in the action : — Held : the 
examination would be allowed to proceed only on 
the petitioning creditor undertaking to enter a 
stay of proceedings in the action . — Re Desportes, 
Ex 7 ?. Official Receiver (1893), 08 Ij. T. 233 ; 
10 Morr. 40 ; 6 R. 221. 


Sub-sect. 5. — Judges and Arbitrators. 

A. Jiidgefs. 

(a) Of Superior Courts, 

4125. Privileged.] — R. v. Anderson (1080), 7 
State Tr. 811. 

4126. Facts provable equally well by other 

persons.] — A judge of the superior cts. should not 
be called as a witness to prove facts which may 
be proved equally well by otlier persons. — 
Florence v. Lawson (1851),‘J7 L. T. O. S. 200. 

4127. Production of notes.] — Judges of the 

superior cts. ought not to be called upon to produce 
their notes. If I were to be subpoenaed for such 
a purpose I should ctu’tainly refuse to appear. 
The same objection is not ap])licable to the judges 
of the inferior cts. I see no reason why they 
should not be called, & especially wliere, as in this 
case, the judge is willing to appear (Bvlks, J.) — 
R. V. Harvey (1858), 8 Cox, O. C. 99. 

{b) Of hiferxor Courts. 

4128. Not privileged — Production of informa- 
tion.] — Welch v. Richards (1750), Barnes, 
408 ; 91 E. R. 1007. 

Anrujtaiion : — Refd. R. c. Browne (IS If)), I Cox, C, C. 1. 

4129. But undesirable that such evidence 

should be given.] — On an indictment for perjury, 
alleged to have been committed at the (piarter 
sessions, the chairman of the quarter sessions 
ought not to be called upon to give evidence as to 
what deft, swore at the quarter sessions.- ~R. r. 
Hazard (1838), 8 C. & P. 595. 

4130. .] — At the sitting of the com- 

pensation authority of the borough of C. as to the 
question of the renewal of the licence of a certain 
public-house which has b(‘en referred to the com- 
pensation authority by the licencing committee 
of the borough on the ground tliat the said public- 
house was not required for the particular neigh- 
bourhood in which it was situated, a majority of 
the members of the compensation authority, who 
had also sat on the licencing committee, refus(?d 
to grant a renewal of the licence. At the same 
sitting, however, of the compensation authority, 
but some time later, the case was reopened, & 
one of the majority of the justices who had sat 
at the first hearing gave evidence, but took no 
part in the adjudication as to the question of the 
renewal of the licence on this second hearing. The 
justices again refused to renew the licence : — Held : 
however regrettable it might b(; for a justice to 
give evidence in the manner above stated, there 
was nothing in law to render such evidence in- 
admissible. — Mitchell v. Croydon JJ. (1914), 
111 L. T. 632 ; 78 J. P. 385 ; 30 T. L. R. 520, 
D. C. 


4131. Production of notes.] — R. v. Harvey, 

No. 4127, ante. 

B, Arbitrators* 

See, generally^ Arbitration, Vol. II., pp. 462 
et seq. 

4132. Whether privileged — Evidence to prove no 
cause of action.] — Where a cause has been referred, 
& the arbitrator, upon inspection of pltf.’s own 
books, &> examination of the parties, found that 
pltf. had no cause of action, in an action for 
malicious prosecution: — Held: the arbitrator 
could not bo called as a witness to prove those 
facts. — Habershon v. Troby (1799), 3 Esp. 38 ; 
Peake, Add. Cas. 181, I). C. 

Annotations: — Consd. Brooko v. Carpenter (1825), 11 

Moore, C. P. 59. Refd. Buccleiich v. Metropolitan Board 
of Works (1872), L. K. 5 H. L. 418. Mentd. Rainy v. 
Sierra Leone JJ. (1853), 8 Moo. P. C. C. 47. 

4133. Evidence to show what was sub- 

mitted.] — An arbitrator may be called to prove 
what matters were claimed before him on a 
reference. — Martin v. Thornton (1802), 4 Esp. 
180, N. P. 

jinnotaiion : — ^Refd. Buc.clouch r. Metropolitan Board of 
Works (1872), L. R. 5 H. L. 118. 

4134. .] — In an action upon an award, 

the arbitrator’s evidence is admissible to show in 
respect of what matters he allowed or refused 
compensation, but not to explain his reasons for 
awarding a particular sum in respect of any 
particular matter. 

A. was the owner of a house & garden fronting 
the Thames with an exclusive easement over a 
causeway & jetty with steps by which the same 
was available at any state of the tide. Defts. 
under the powers conC(irred on them by Thames 
Embankment Act, 1802 (c. 93), deprived A. of the 
jetty by constructing the embankment on its 
side ; & in consequence of the execution of the 
works, a public road was placed between the garden 
of A. A the river. But it was possible for A. still 
to have access to th(^ river by moans of landing 
steps wbicb defts. built in th(', embankment. A. 
liaving claimed compemsation for the removal of 
tlic jetty A for depreciation of the XJi’cmises by the 
execution of the works, the matter was referred 
A the arbitrator awarded a lumi) sum of £8,325. 
Defts. in an action on the award called the 
arbitrator as a witness A hci deposed that he had 
awarded £5,000 for the discomfort to arise from 
the .substitution of the road for the water way. 
He was interrogated as to the mode by which ho 
had arriveil at that sum : — Held : the arbitrator’s 
evidence was admissible to show whether or not 
he bad taken matters into his consideration not 
within his jurisdiction, but not for the xmrpose of 
ascertaining his reasons for awarding a particular 
sum in re8i)ect of anything which was within his 
jurisdiction. • — Bucclkuch (Duke) v. Metro- 
politan Board of Works (1872), Ij. R. 5 H. L. 
418 ; 41 L. J. Ex. 137 ; 27 L. T. 1 ; 30 J. P. 724, 
11. L. 

Annotaiions : — Consd. O’Rourko r, RalUvoya Uomr. (1890), 
15 App. Caa. 371. Expld. lie Wliltcloy & Roborts’ 
Arbitration, [18911 1 Ch. 558; Reclicr v. North British 
& Mercantiio Insco., [1915] 3 K. B. 277. Refd. A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 208; Larrinaga v. 
Soc. Franco -Americai no ties Phosphates de Medulla (1922), 
92 L. J. K. B. 45. Mentd. City of (Jlasgow Union By. r. 
Hunter (1870), L. R. 2 Sc. & Div. 78 ; Holt r. Gas Li^ht 
& Coke Co. (1872), L. R. 7 Q. B. 728 ; McCarthy v. 
Metropolitan Board of Works (1872), L. R. 8 C. F. 191 ; 
Ripley v. G. N. Ry. (1875), 23 W. R. G85 ; Lyon v. 
Fishmongers’ Co. (1876), 1 App. (Jas. 662 ; Rhodes v. 
Airedale Drainagre Comrs. (1876), 1 C. P. D. 402 ; R. v. 
Sheward (1880), 9 Q. B. 1). 741 ; Calc. Ry. v. Walker’s 
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Sect 2. — Privilege : Svb-sect. 5, B,; avb-aecis. 0 (Sc 
7, A. B.] 

Trustees (188^), 7 App. Cas. 259 ; R. v. Essex (1886), 17 
Q. B. D. 447 ; Cowpor Essex v. Acton L. B. (1889), 14 
App. Cas. 153 ; L. T. & S. Ry. v. Gower’s Walk Schools 
Trustees (1889), 24 Q. B. D. 326 ; R. v. Scard (1894), 10 
T. L. R. 545 : Falkln^am v. Victorian Railways Comr., 
fl900JA. C. 452 ; iie Tynemouth Corpn. & Northumber- 
land, Tynemouth Corpn. & Trevelyan, Tynemouth Corpn. 
& Orde (1900), 67 J. P. 425 ; London & India Doek Co. 
V. North London Ry. (1903), Times, Feb. 6 ; L. & N. W. 
Ry. V. Walker (1903), 88 L. T. 705 ; R. v. Mountford. 
Ex p. London United Tramways, 1901, Ltd., (1906J 2 

K. B. 814 ; lie L. & N. W. Ry. & Reddaway (1907), 71 
J. P. 150 ; A.-G. of Southern Nigeria v. Holt (Liverpool), 
(1915] A. C. 699 ; Odium v. Vancouver City (1915), 85 

L. J. P. C. 95 ; Selby v. Whitbread, [1917] 1 K. B. 736 ; 
Rockingham Sisters of Charity v. R., [1922] 2 A. C. 316. 

4135. Evidence to show reasons lor award.] 

— Ellis v. Saltau (1808), 4 0. & P. 327, n. 
Annotation : — ^Befd. Ihiccleuch (Duke) v. Metropolitan 

Board of Works (1870), 39 L. J. Ex. 130. 

4136. .] — Buccleucii (Duke) v. 

Metropolitan Board of Works, No. 4134, 
ante. 

4137. Evidence to explain award.] — 

If the terms of an award bo clear upon the face 
of it, the ct. will not admit an aftidavit of one of the 
arbitrators to explain their intention. — Gordon 
V. Mitchell (1819), 3 Moore, O. P. 241. 

Annotation : — ^Refd. lie Hall & Hinds (1841), Drinkwater, 
214. 

4138. .] — The comr. under an Act 

of Parliament who has made an award ma> be 
called as a witness to prove the state of his know- 
ledge at the time the award was made, although 
he could not be called to prove the meaning of the 
award. 

A schedule to an award of comrs. detennining 
the boundaries of mines in l<\ mentioned “ old 
works ” ; the plan annexed to the award also 
showed old works ; but the plan was such that it 
would not conveniently set out everything, there 
being underground <to open workings. There 
being a dispute as to what tlie words “ old works ” 
in the schedule applied to : -Held : one of the 
comrs. might bo called to provti that he did not 
know of certain old works to which it was con- 
tended that those words applied ; that evidence 
was properly left to the jury. — Boberts v. 
Corbett (1852), 20 T.. T. O. 8. 00. 

4139. .] — Wliere by a consent decree 

arbitrators wt;ro directed to return a general 
award on the wliole declaration f(jr a sum certain, 

such award was thereby directed to be entered 
as a verdict whereon linal j\idgment might be 
signed, & costs of the action, reference, & award 
were directed to follow the verdict so entered : — 
Held : applts. having thereunder obtained a 
verdict for a portion of the sum claimed by them, 
which verdict carried costs as above directed, the 
ct. could not give resp. a verdict for the residue 
of the sum claimed, & then delegate to the Taxing 
Master the duty of ascertaining, by the evidence 
of the arbitrators & others, as to what parts of 
applt.’s claim resp. had succeeded, with a view to 
the apportionment of costs ; & such evidence 

would be inadmissible as tending to explain or 
contradict the award. — O’Rourke v. Railways 
Comr. (1890), 16 App. Cas. 371 ; 69 L. J. P. C. 
72 ; 63 L. T. 66, P. C. 

4140. Evidence as to matters occurring 

during arbitration.] — An arbitrator camiot be com- 
pelled to give evidence in a cause as to matters 
that occurred before him during the arbitration. — 
Johnson v. Durant (1830), 4 0. & P. 327, N. P. ; 
suhaequent proceedings (1831), 2 B. & Ad. 025, 
An^taiion : — ^Mentd. Aimltage v. Walker (1855), 2 Jur. N. S. 

4141. Evidence to show state of know- 


ledge — When award made.] — Roberts v. Cor- 
bett, No. 4138, ante. 

4142. Evidence to Impeach award — Fraud 

or mistake.] — On a motion to set aside an award 
the arbitrator’s evidence is admissible to impeach 
the award on the ground of fraud or of mistake, 
either as to the subject-matter of the reference or 
as to some legal principle which goes directly to 
the basis on which the award is founded. — Be 
Dare Valley Ry. Co. (1868), L. R. 6 Eq. 429 ; 
avJb nom. Re Rhys & Richards & Dare Valley 
Ry. Co., 37 L. J. Ch. 719. 

Annotations : — Reid. Buocleach v. Metropolitan Board of 
Works (1872), L. R. 5 H. L. 418 ; Grafham v. Turnbull 
(1875), 44 L. J. Ch. 538. Mentd. Dinn v. Blake (1875), 
L. R. 10 C. P. 388 ; Rhodes v, Airedale Drainage Comrs. 
(1876), 1 C. P. D. 380. 


Sub -SECT. 6. — Jurors. 
See Juries. 


Sub-sect. 7. — Legal Advisers. 

A. Ill General. 

4143. Whether bound to give evidence— In 
same cause.] — A solr. served with process to testify 
in a suit, ordered not to be examined. — Berd v. 
Lovelace (1577), Cary, 88 ; 21 E. R. 33. 

4144. S. P. Austen v. Vesey (1577), Cary, 89 ; 
21 E. R. 34. 

4145. S. P. Hartford p. Lee (1578), Cary, 89 ; 
21 E. R. 34. 

4146. S. P. Strelly V. Albany (1582), Ch. Cas. 
in Oh. 103 ; 21 E. R. 95. 

4147. .] — An attorney or counsel 

concerned for one oi the parties may, if he pleases, 
demur to his being examined as a witness (Lord 
J lARDWicKE, C.). — Maddox v. Maddox (1717), 1 
Ves. Sen. 61 ; 27 E. R. 892. 

4148 . — If matter be disclosed 

to an attorney in the cause, he cannot be per- 
mitted to give it in evidence, either in that or any 
other action. It is the privilege of the client & 
not of the attorney ; but such privilege is confined 
to counsel, solrs. & attornics, wli(.*n acting in their 
respective characters. 

The privilege is confined to the cases of counsel, 
solr. &; attorney. There ai’e cases to wliich it is 
much to bo laniented that the law of privilege is 
not extended ; those in which medical persons 
are obliged to disclose the information wliich 
they acquire by attending in their professional 
characters (Buli.er, J.). — Wilson v. Rastall 
(1792), 4 Temi Rep. 763 ; 100 E. R. 1283. 

Annotations :■ — Consd. OaiuRford v. Grammar (1809), 2 

Camp. 9; Grecnough v. Gaskoll (1833), 1 My. & K. 98. 

Folia. Doo d. Strode v. Seaton (1834), 4 L. J. K. B. 13. 

Refd. CJromack v. Hoathcoto (1820), 2 Brod. & Bing. 4 ; 

Falmouth v. Moss (1822), 11 Price, 455 ; R. v. Tilncy & 

Tuffs (1848), 12 J. P. 646 ; Galley v. lUchards (1854). 19 

Boav. 401 ; Pearce v. Foster (1885), 15 Q. B. D, ll4. 

Mentd. Brook v, Middleton (1808), 10 East, 268 ; Gregory 

V. Tuffs (1834), 4 Tyr. 820 ; Preston v. ColUns (1838), 2 

Jnr. 329; Sharp v. Wakefield, [1891] A. C. 173; R. v. 

West Riding, Yorks County Council (1896), 60 J. P. 550. 

4149. .] — Declarations made by a 

party in the cause to a solr. whom the party had 
requested to act on his behalf, rejected as privi- 
leged communications. — Smith v. Fell (1841), 2 
Curt.. 667 ; 163 E. R. 544. 

4150. .] — An interrogatory being put 

to a solr. in the cause, as to whether pltf. had 
acted as adviser & agent for a certain deft, the 
solr. demuiTed, for that he had acted professionally 
for both parties & in the suit ; &; all the in- 
formation he possessed which would enable him to 
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answer the interrogatory had been derived from 
oommimications confidentially made to him by 
deft. & pltf. or one of them ; & he considered his 
answering the interrogatory would be a breach of 
professional confidence reposed in him by his 
clients. Demurrer allowed. — G ibbon v, Stratii- 
MORB (1842), 11 L. J. Oh. 366. 

Barrister.] — See Barristers, Vol. 

III., p. 335, Nos. 239-241. 

4151 . As to knowledge acquired pro- 

fessionally.] — Counsel or a solr. is not to be ex- 
amined upon any matter which came to his 
knowledge as a solicitor or counsel. — Creed v. 
Trap (1578), Ch. Cas. in Ch. 121 ; 21 E. R. 74. 

4152. ,]— 'Wliere an attorney has 

come to the knowledge of a deed or instrument 
having been destroyed, from the circumstance of 
his being employed as an attorney, he cannot be 
asked as to the fact, the knowledge of which was 
so obtained. — R obson r. Kemp (1803), 5 Esp. 52. 
Annotations: — Consd. Cravveour r. Salter (1881), 18 Ch. D. 

.SO. Refd. Groonhough v. Gaskoll (1833), Coop, iciju). 

Brough. DC. 

4153. ,] — A witness may demur to 

answer an interrogatory whicli seeks for informa- 
tion come to his knowledge in professional con- 
fidence as a solr.^ — Parry r. Watkins (1831), 9 
J.. J. O. S. Ch. 63. 

4154. .] — A solr. is not compelled, & 

ought not, to disclose what is confidentially com- 
municated by liis client to liim in his character 
of solr. at any iieriod of time. . . . An attorney 
may be examined as to a fact which he knew 
before ho was consulted in his professional 
character ; or whicli he knows collaterally, & was 
not communicated by his clicmt ; or where he has 
made himself a party, as a witness to tlio execution 
of a deed. . . . An attorney is not to bo compelled 
to disclose what has come solely & entirely to his 
knowledge in his professional capacity by or on 
behalf of his client, from his client, directly or 
intermediately : the object of privilege being to 
secure to a party the bciK'.fit of secrecy in con- 
fidential communications with his legal adviser. . . . 
To bring a communication within the privilege, 
it must be shown that the matter came to the 
attorney’s knowledge directly or intemiodiately 
through another person from the client himself, 
& that, as to matters which came to his knowledge 
collaterally, he is bound to answer (Sir H. , Tenner 
Eu.st). — Mackenzie v. Yeo (1811), 2 Curt. 866; 

1 Notes of Cases, 516 ; 5 .Tur. 1041 ; 163 E. 11, 
612. 

4165. In course of legal proceedings.] 

— The rule as to privileged communications 
between counsel or attorney & client do(;s not 
extend to facts of which the counsel or attorney 
of themselves obtain knowledge in the course of 
trial. 

Counsel attended before a magistrate on behalf 
of a person charged with embezzlement, & a book 
was produced by prosecutor in which it was the 
duty of the person charged to have entered a sum 
of money received by him, &; there was no such 
entry. On a second examination, the book was 
again produced when the entry was found. The 


party charged having brought an action for a 
malicious prosecution ; — Held : counsel might 
give evidence as to whether the entry was in 
the book at the time of the first examination, since 
the state of the book was not information com- 
municated to him by his client, but knowledge 
which he acquired oy his own observation. — 
Brown v. Foster (1857), 1 H. & N. 736 ; 26 
L. J. Ex. 249 ; 28 L. T. O. 8. 274 ; 21 J. P. 214 ; 
3 Jut. N. S. 245 ; 5 W. R. 292 ; 156 E. R. 1397. 

Annotations: — Consd. Kennedy v. Lyell (1883), 23 C!h. D. 

387. Refd. Touruier v. National Provincial & Union 

Bank of Ensrland, [1924] 1 K. B. 461. 

4156. .] — (1) A solr. declined answer- 

ing some interrogatories, on the ground that he 
had obtained aU his information whilst acting as 
the solr. of his co-doft. : — Held : he had not 
brought himself within the rule as to professional 
privilege. (2) A solr. said he had obtained his 
information either as a creditor or as the solr. 
of his client : — Held : this statement must bo taken 
most strongly against ih(‘. solr. & he was bound to 
give the discovery. — Thomas v. Rawlings (1859), 
27 Beav. 140 ; 28 L. J. Ch. 829 ; 5 Jur. N. 8. 667 ; 
54 E. R. 54. 

Confidential communications.] — See 

Sub-sect. 7, C. (c) ii., iii. 

Matters of fact.]— .Sec 8\ih-sect. 7, 

C. (5). 

From collateral sources.]— iS'cc Bub- 
sect. 7, C. (d). 

Barrister.] — >SVo Barristers, Vol. III., 

p. 335, Nos. 244-248. 

Whether entitled to refuse to answer Inter- 
rogatories.] — See Discover V, Vol. XVUl., pp. 
242, 243, Nos. 1855, 1856. 

4157. Whether client bound to disclose com- 
munication — Legal adviser within protection of 
privilege.] — Although an attorney will not bo 
allowed to give evidencti as to communications 
made to him in his professional character by his 
client, the client himself may b(^ compelled to do 
so. — GRir^FiTJ! V. New Machno 8j.ate & Slab Co., 
J/ri). (1858), 1 F. F. 373. 

4158. .J — In a suit by a wife for 

judicial separation on the ground of cruelty, the 
wife was asked, in cross-oxamirialion whether she 
had not onginally instructed her attorney to 
institute a suit for iHJslitution of conjugal rights. 
The question was objected to & the ohjindion was 
overruled. — Maccann v. Macc.’ANN (1862), 3 

8w. Tr. M2 ; 32 1.. J. P. M. .fe A. 29 ; 8 L. T. 
175 ; 11 W. li. 112. 

B. Who may claim lYivilcgc, 

4159. Counsel.] — A lawyer who was of counsel 
may be examined upon oath as a witness to the 
matter of agreement, not to the validity of an 
assurance, or to matter of counsel. — Onbies Case 
(1640), March, 83 pi. 136 ; 82 E. R. 422. 

.] — See, further , Barristers, Vol. III., 

pp. 335, 336, Nos. 238-253. 

4160. Foreign counsel.] — (1) Necessary 

communications, between a solr. & client, through 
an unprofessional person, are privileged ; but it 
not appearing in this case that the cornmunica- 


PART V. SECT. 2, SUB-SECT. 7.— A. 

4161 i. Whether bound to give evidence 
— As to knowledge acquired pro- 
fessionally.] — The doctrine of privilcgred 
communicatiotis as between solr. & 
client oxists for the benefit of the client 
& his representatives in Interest not 
lor that of the solr., in an action 
to establish the lost will of a testator, 
who was ille^timate Sc haul died without 
issue ; — Held : statements of testator 
to his solr. in reference to the making 


of & provisions in the will, against the 
objection of those who elaimod under 
the lost will, wore admissible in evi- 
dence. — S tewart r. WALJtEii (1903), 
23 C. L. T. 320 : G O. J.. R. 49.5 ; 1 
O. W. K. 489 ; 2 O. W. R. 990.-~CAN. 

4161 il. .] — Legislature Act, 

1908, 8. 202, does not apply to the case 
of a solr. claiming his privilege not to 
divulge information given to him by 
his client for the purpose of obtaining 
advice, or the advice given on such 


Information, but refers only to cases 
whei*e the privilege claimed is Htrictly 
a privilege of the witness himself by 
which he could, if ho wished, in an 
ordinary civil suit divest hiinKclf Sc 

f ive evidence . — He Wairau Election 
Petition (No. 2) (1912), 31 N. Z. L. li. 
902.— N.Z. 

PART V. SECT. 2, SUB-SECT. 7.— B. 

4159 i. Counsel.] — Go an v. Lan- 
DBLL (1886), 13 (I). 11. 13. CAN. 
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Evidenck. 


SkcL 2.—Priv ile{/ c; Sub-sect. 7, B. & C. (a) c fc (6)J 

tiona were wholly of a professional or confidential 
nature, such privilege was disallowed. 

^ case submitted since the institution of the 
suit, for the opinion of Dutch counsel & the 
opinion thereon : — Held : privileged. — Bunbury 
(1839), 2 Beav. 173 ; 9 I.. J. Oh. 1 ; 
48 E. K. lUO. 

fo (1) Consd. Iloid v. Lanj^lois (1849), 2 

P* Oibbs, Gibba v. Ross (1869), 

L. R. 8 Rq. ,'522. 

Counsel’s clerk.] — See Barristers, Vol. III., 
p. 33(5, Nos. 254-250. 

Solicitor— Generally.]— Sub-sect. 7, A., ante. 

4161. Who has ceased to practice.] — (1) 

Communications between a person his legal 
adviser, who had been a solr., but at the time of the 
communications had, without his knowledge, 
ceased to practice, are privileged. 

(2) riie communications had reference to the 
validity of a will, & passed between pltf. & his 
legal adviser between the date of the will &> the 
death of testator. It was objected that they 
could not have taken place in contemplation of a 
suit respecting the validity of the wdll, iSc were 
therefore not ])rotected i—IIcld : this did not 
take them out of the rule. — O alley v, Biciiards 
(18.j 4), 10 Beav. 401 ; 24 L. T. O. S. 18 : 2 W. B. 
(514; 52 Ik It. 40('». , ^ >v. 

4162. — — Acting as patent agent.]— An action 
was brought by the registered owner of two 
1 inventions, dated in 

1883, & 1884 against defts. for infringement of 
both such jiatcnts. One of defts. was the regis- 
tered owner of letters patent for a similar invention. 

1 articulars of breach(js were delivered by pltf. 
complaining generally of the infringement of both 
patents without in any way distinguishing between 
them. Defts. delivered particulars of objections, 
& also their answer to interrogatories, which had 
been delivered by pltf. Pltf. then discontinued 
the action so far as related to the patent of 1884. 
Subsequently defts. delivered interrogatories re- 
fernng to their answer to pltf.’s interrogatories 
& interrogating him as to which of the processes 
therein described infringed the letters patent of 

as to wliich infringed the patent of 1884. 
Ih(^ further interrogated pltf. as to documents 
in his possession relating to the preparation of 
the specifications filed under both patents. Pltf. 
declined to answer, alleging as a ground for such 
refusal that the particulars of infringement had 
been sumciently stated by him ; & as to the docu- 
inents, that they were confidential communica- 
tions between himself & his solr. & counsel, & 
that such documents were privileged ; & that, as 
regarded any documents relating to the patent of 

1884, the interrogatories w^ero irrelevant to the 
issue. I’ltf.’s solr. had also acted as Ids patent 
agent ; Held ; pltf.’s answer as to documents 
was insuflicient, inasmuch as it did not distinguish 
communications betw^een himself & his solr. as 
such, & communications between himself & his 
solr. in his character of patent agent communica- 
tions of the former class alone being privileged. — 
Moseley v, Victoria Bubber Co. (1886), 55 
L. 1. 482 ; Grimn’s Patent Cases, 163 ; 3 B. P. C. 
361. 

4163. Solicitor’s agent.] — (1) On nonest factum 
pleaded to a bond it is not sufficient to prove the 
execution by a person who executed in the name 
of deft, without proof of identity. The agent of 
deft. 8 attorney cannot bo examined as to com- 
mumcations with deft, on the subject of the action 
in order to prove his identity. 

(2) Declarations made by the attorney of a party 


, in conversation are not evidence against his 
client. — Parkins v. Hawkshaw (1817), 2 Stark. 
239, N. P. 


Anruiiaii^:-~A8io (1) Apld. Pctch r. Lyon (1846), 9 Q. B. 
147. Refd. Doe d. Hulin r. Richards (1846), 2 Oar. & Kir. 
216. Generally, Mentd. Whltclock v. Musgrave (1833). 
o 1 yr. 541. 


4164. Solicitor’s clerk — Articled clerk.] — An 

articled clerk to an attorney, who is bound by his 
articles to keep all his master’s secrets, is at 
liberty to give in evidence statements of his master 
not made under a charge of secrecy, nor affecting 
the interests of the master’s clients *, though the 
disclosure may go to support a civil action against 
the master.— Webb r. Smith (1824), 1 C. & P. 337, 
N. P. 


4165. -.] — The rule respecting privileged 

communications extends to an attorney’s clerk 
acting on behalf of his master, as well as to the 
attorney himself. — Taylor v. Forster (1825), 2 
0. & P. 195. 

4166. .] — (1) A mtgec. is not bound, in 

obedience to a subpoena duces iecuni^ to produce the 
title deeds of his mortgagor. 

(2) An attorney is not allowed to give evidence 
of the contents of a deed in his client's possession ; 
tlie client refusing to produce it. 

(3) The clerk of an attorney is bound equally 
wdth his master not to divulge the secrets of the 
client ; &, wherever the master should be pre- 
vented from disclosing, the clerk should also be 
prevented. — B. v. Upper Boddington (Inhabi- 
tants) (1826), 8 Dow. & Bv. K. B. 720 ; 4 Dow. & 
By. M. 0. 233 ; 5 L. J. O. S. M. 0. 10. 

See, also, Nos. 4206, 4231, post. 

4167. Interpreter.] — An interpreter who is 
present at conversations between a foreigner A 
his attorney is bound to the same secrecy as the 
attorney himself, ought not to divulge the facts 
confidi'd to him after the cause for the purpose of 
which the confidence was jdaced is at an end. 
—Du Barrt^. V. I.IVETTE (1791), Peake, 108, 


Anrwtafions :~'Reld. Wilson v. Kastall (1702), 4 Term Rep. 

753 ; Horringr v. Clobery (1812), 11 L. J. Cli. 119. 

Patent agent.]— No. 4162. anlc. 

4168. Pursuivant of Heralds* College.]— A I’ui- 
suivant of the Heralds’ (Jollcgc employed in the 
condu(;t & support of a protest against a pedigree 
sought to be inrolled in the Heralds’ (Jollege is not 
a legal adviser, therefore communications 
between him & his employer are not privileged 
in a court of law.— -Slade v. Tucker (1880), 14 

B^’SO^T^ ; 49 L. J. Ch. 644 ; 43 L. T. 49 ; 28 

4169. Unqualiiled person — Wrongly believed to 

be solicitor.] — A person to w'hom a party, supposing 
him to be an attorney, makes confidential com- 
ni unications respecting his cause, is bound to 
give evidence of them, if called as a witness, 
attornies only being so privileged as to not being 
bound to disclose the secrets of their clients. — 
Fountain v. Young (1807), 6 Esp. 113, N. P. 
Aniwtalioii Galley v. Richards (1854), 19 Beav. 401. 

4170. .] — A. had, 45 years ago, enclosed a 

piece of ground from the waste, & built a cottage 
on part of it : he died 29 years ago, &, after that, 
his widow & daughter lived on the premises till 
the death of the former, a month before the trial. 
In rejectment by A.’s eldest son \-~IIcld : if the 
mother went to C., who was neither an attorney 
nor pretended to be one, to ask him to make a 
conveyance of the property, & C. wroto to a relation 
of his, who was an attorney, &, on receiving his 
relation’s answer, informs the mother that she 
cannot convey, tliis is not a privileged communica- 
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C°&"p^09 Jauncev (1837), 8 

^^JMjcUion Mentd. Asher v, Whitelock (1865), 11 Jur. N. 8. 

C. Whal Matters within Protection of Privilege, 
{a) Circumstances of Employment. 

4171. By whom legal adviser employed.] — The 
attorney conducting a cause in ct. may bo called 
as a witness by the opposite side, & asked who 
employs him, in order to show the real party, 
& so let in his declarations.— Levy v. Pope (1829), 
Mood. & M. 410, N. P. 

4172. When employed— Whether on specified 

^ Bateson v. Hutchinson (1813), 

1 L. T. O. 8. 59, N. P. 

4173. When first employed.] — At a private 

examination of the solr. to the debtor the ct. 
allowed the following question to be put : “ Which 
was tlie first transaction in wliich you acted for 
the debtor in connection with the Pelican Club ? ” 
The solr. declined to answer this question on the 
ground that to do so would be to disclose com- 
munications made by his clitmt to him for the 
purpose of obtaining his professional advice : — 
H eld : the question was not one in respect of 
which any privilege could attach, & the .solr. was 
bound to an.swcr it. — Rc Weuls, Ex p. Trustee 
(1892). 9 Morr. 110. 

4174. When to whom documents handed 
over.] An attorney held bound to discover when 

to whom he parted with documents of title of 
his client, <fe in whose jiossession the same were. — 
Banner v. .Jackson (1817), 1 De G. & 8m. 472 ; 
03 E. 11. 1151. 

4175. From whom documents received.] — In the 

cour.se of the examination of a .solr. upon the 
application of tlie liquidator of a co., under Cos. 
Act, 1802 (c. 89), s. 115, the witness claimed 
privilege as to c('rtain documents in his po.sscssion 
alleged to belong to the liquidator ; he declined 
to answer r]uestions as to from wliom he received 
the same Held : the (taiin of privilege was 
properly made, A the witness need not produce 
the documents.- /kV London A Northern Bank, 
J/ri)., Haddock’s Case, Hoyde’s Ease, [1902] 

2 Oh. 73 ; 71 L. .1. O’h. 511 ; 80 !>. T. 430 ; 50 
W. 10 380 ; 18 T. L. JO 403 ; 40 8ol. .To. 358 ; 
9 Mans. 325 ; on appeal., [1902J 2 Gh. 78, 0. A. 

(5) Matters of Fart. 

4176. General rule.] — Demurrer by a witiicss 
examined by the pltfs., on the ground that he 
had beeai the solr. of some of the defts., A that 
the interrogatory required the disclosure of con- 
fidential communications, overruled, the witness 
being bound to produce letters communicated to 
liiin from collateral quarters to which the interro- 
gatory j)ointed, & to answer questions seeking 
information as to matters of fact, as distinguished 
from conlidential communications. — Sawyer v. 
Birciimore (1835), 3 My. A K. 572 ; 4 L. J. Ch. 
240 ; 40 E. K. 218. 

Annotaiions Consd. Dofiboroiigrh v. llawlins (18.18), 3 

My. & Cr. .515 ; Keiuiody v. Lyell (1883), 23 Ch. D. 387. 

Reid. Walsingham r. Goodricko (1843), 3 Haro, 122 ; 

Ford V. Tennant (No. 2) (1863), 32 13eav. 162. 

4177. .]— The relation of attorney A client 

prevents the foimer from di.sclo8ing any com- 


munication made to him in the ordinary course 
of his emplo^ent, A on the faith of the confidence 
which the client reposes in his legal adviser ; but 
the privilege does not extend to matters of fact, 
which the attorney knows by any other means 
than by confidential communications with his 
client, though, if ho had not been employed as 
attorney, he probably would not have known 
them. 

In an action on a bill of exchange, to which 
deft, pleaded that the bill was given for a gaming 
debt ; A it was deposed that the only bill which 
had been given by deft, was that upon which the 
action was brought ; A, after a request then made 
to pltf. to produce the bill, pltf.’s attorney was 
called on the part of deft., A asked whether he 
then had the bill with him in ct. -.—Held : the 
attorney would not be guilty of any breach of 
professional confidence in answering the question, 
A it was admissible. — D wyer v, Gollins (1852), 
7 Exch. 039 ; 21 L. .T. Ex. 225 ; 19 L. T. O. 8. 
180; 10 .Jur. 509; 155 E. K. 1101. 

AmwUttion^ : — Expld. Boatson v. Skouo (1860), 20 L. J. Kx. 
430. Consd. Marriott r. Anchor UovcrHlouary tJo. (1861), 
3 (Jiff. 301. Retd. Jic CiittH, Kx p. IbbotKon (1867), 16 
L. T. 715. Mentd. Mcynoll v. Boiic (1853), 21 L. T. O. 8. 
158. 

4178 . Cancellation of instrument — Breaking off 
I seal.] — Havers v. Bandoll (1581), Gh. Gas. in 

Gh. 148 ; 21 K. 11. 88. 

4179 . Execution of instrument.] — S andford v. 
Remincjton, No. 4215, post. 

4180 . .] — A solr. who is called upon as a 

witness, must answer as to any particular matter 
of fact, for the benefit of third parties ; as, for 
example, ho must prove the execution of a deed, 
though by doing so he may injure liis client ; but 
if he is asked as to any point which may be tho 
result of a course of conduct or a series of trans- 
actions lie is not bound to answer. — Tristram v, 
Roberts (1846), 6 L. T. O. 8. 519 ; 10 .Jur. 125. 

4181 . .]— A soil*., employed to obtain the 

execution of a doi'd, A who is on(‘. of the witnesses, 
is not precluded, on tlic ground of a breach of 
professional confidence, from giving evidence as to 
what passed at the time', of execution, by which tho 
deed may be proved invalid. — Grawcour v. 
Sawi'EU (1881), 18 Ch. D. 30; 45 L. T. 62; on 
appeal, 18 Gli. D. 52, C. A. 

Annotations :■ -Mentd. lie L’owlcr, Kx p. Brooks (1883), 23 
Ch. D. 261 ; Rc. I'arkor. K.r. p. Turqnaiul (1885), 14 
q. B. D. 636 ; Moult r. Halliday (181)7), 46 W. 11. 318 ; 
(■happen V. Harrison (1010), 103 L. T. .504 ; Re Tabor, 
Kx p. Cork, 11020] 1 K. B. 808. 

4182 . Whether signature witnessed.] — 

R. V. Payne, Ex p. Wolff (1905), 49 8ol. Jo. 419, 

D. G. 

Nature & contents of instrument .] — See Part IV,, 
Sect. 5, ante. 

4183 . Handwriting of client.] — A knowledge of 
a client's handwriting, obtained by his attorney, 
from having witnesse(l his execution of tho bail 
bond, in the action, is not such a confidential 
knowledge, as to privilege the attorney from 
answering, when called on the part of pltf. to 
prove deft.’s handwriting, on the trial. — Hurd v, 
Moring (1824), 1 G. A P. 372, N. P. 

Proof of handwriting, generally, See Part IV., 
Sect. 2, ante. 


PART V. SECT. 2, SUB-SECT. 7.— 
C. (a). 

4171 i. By whom legal adviser cm- 
ployed .] — Where a solr. claims privilege 
under Indian Evidence Act, 1872, 
8. 126, ho is bound to disclose the name 
of his client on whoso behalf he claims 
privilege. Tho mere tact that tho 


client’s name had been communicated 
to him in tho course & for the purpose 
of his ornploymont as solr. by another 
client, affords no excuse, unless it was 
communicated to him confidentially 
on the express understanding that it 
was not to bo disclosed. — F kAmji 
BhicAji r. Moiiansixcj DfiANSixa 
(1893), I. L. 11. 18 Bom. 263.— IND. 


PART V. SECT. 2, SUB-SECT. 7.— C. (b). 

4176 i. General rule. ] — Where a oouu- 
8ol in a cause is by consent allowed 
to go upon the stand to prove a parti- 
cular fact, ho becomes a witness in tho 
cause generally, & may bo cross- 
examined upon any fact in the cause. 
— Gilbert v. Campbell (1870), 2 

Han. 55.— CAN. 
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Sect. 2.-^ Privilege : Sub-sect. 7, C, {h) <&: (c) i. 

4184 *. Condition ol instrument — Whether instru- 
ment stamped.] — An attorney is not compellable 
to state when examined as a witness whether a 
document shown to him by his client in the course 
of a professional interview was then in the same 
state as when produced on the trial, e.g. whether 
it was then stamped or not. — W heatley v. 
Williams (183(1), 1 M. & W. 633; 2 Gale, 110; 
Tyr. Or. 1043 ; 6 L. J. Ex. 237 ; 150 E. R. 540. 
Annotations Refd. Turmmnd v. Knight (1836), 2 M. & W. 

98 ; Cleave v. Jones (1852), 21 L. J. Ex. 105. Mentd. 

Jarvis V. Wilkins (1841), 7 M. & W. 410 ; Spong v. Wright 

(1842), 9 M. & W. 629 ; Fr^er v. Iloe (1852), 12 C. B. 437. 

4185. .] — Brown v. Foster, No. 4165, 

ante. 

4186. Evidence given in former proceedings.] — 

(1) In support of an indictment for perjury, com- 
mitted on the trial of a plaint in a county ct., it 
is not necessary to produce the judge’s notes, if 
proof of the perjury can be established by wit- 
nesses who were present at the trial. 

(2) Semhle : it is no objection to a witness 
called for that purpose, that he acted as advocate 
^ attorney against prisoner at the trial of the 
plamt in the county ct.~R. v. Morgan (1852), 0 
Cox, C. G. 107. 

Address — Of client .] — Sec Nos. 4228, 4220, post. 

Of ward of court.]--^S'ec Nos. 4278, 4279, post. 

4187. Names of trustees.] — Judgment having 
been signed against a married woman in an action, 
an inquiry was directed before a master whether 
she was possessed of any separate estate. The solr. 
to the trustees of her marriage settlem(;nt, being 
subpoenaed by the judgment creditor upon the 
inquiry as a witness, & to produce documents, 
stated that tlio deed of s(.‘tvtlement was in liis 
possession as solr. to the trustees, but refused to 
state the names of the trustees or produce the 
de(}(l on tlio ground of piofessional privilege : — 
Held : he must stal/c the names of the trustees 
produce the deed.- IiuRsiLL v. Tanner (1885), 10 
Q. R. I). 1 ; 55 L. J . Q. B. 53 ; 53 L. T. 445 ; 31 
W. R. 35 ; 2 T. L. R. 0, C. A. 

p- hlytli, 

[loyfij 3 y. jj, 

4188. Payment of income to cestui que trust.] ~ 

On a husband’s petition for divorce it a])i)eared 
that resp. had Ke])arate (istate. but she was re- 
strained from anticipation under the marriage 
settlement, & the solr. to the trustt'os was called 
to prove that some of resps.’s income passed 
through his liands to her, hut he had not received 
the trustees’ consent that he should give evidence : 

Held : the witness (x)uld not give evidence on 
the matter withoiit the leave of the trustees. — ■ 
llUMPlIERY V. llUMPIIKRY & WAKE (1917), 33 
T. L. R, 433. 


Knowledge acquired professionally — Generally.] 

— See Sub -sect. 7, A., ante. 

Confidential communications.] — See Sub- 

sect. 7, C. (c), post. 

(c) Commufiications. 
i. In General. 

4189. Whether privilege limited to litigation 
pending or contemplated — Or extended to all 
communications between solicitor &; client.] — If I 

employ an attorney & entrust to him secrets 
relative to the suit, that trust is not to he violated ; 
but when I depart from that subject wherein I 
employed him, ho is no more than another man, 
especially when the clause I did emi)loy him 
in is over ; because he is not to be supposed as 
an attorney to be a general confidant (Bowes, 
C.B.). — Annesley V. Anolesea (Earl) (1743), 
17 State Tr. 1139. 

Annotations : — Consd. Gartside r. Oufram (1856), 26 L. J. Ch. 
113. Refd. H. V. Cox & llailton (1884), 14 Q. 13. D. 153. 
Mentd. Stapleton v. Crofts (1852), 18 Q. B. 367 ; Moriarty 
V. L. O. & 1). Ry. (1870), L. R. 5 Q. B. 314 : R. v. Watt 
(1905), 70 J. P. 29. 

4190. .] — An attorney is not restrained 

by any rule of law from giving evidence of a con- 
versation between him & his client touching the 
justice of Ids suit aftcu* a writ of inquiry executed 
on an interlocutory judgment, & a compromise 
thereupon ; for the purpose of the suit having 
been obtained, the communication could not be 
said to have been .made by way of instruction for 
conducting his cause. — C ordkn v. Kendrick 
( 1791), 4 Term Rep. 431 ; 100 E. K. 11 02. 
Annotations : — Refd. GaliiRford v. Grammar (1809), 2 Camp. 

9 ; Grcorihoiij^h v. (iawkcdl (1833), Coop. temp. Brough. 
96. Mentd. Hamlet v. RicJiardsou (1833), 9 Bing. 644. 

4191. -Wadsworth r. IIamshaw 

^ Aspinal (1819), 2 Brod. iSt Bing. 5, n. ; 129 
E. R. 858. 

Annotnlions : — Consd. (jroonougli v. GaRkcll (1833), 1 My. & 
K. 98. Reid. Herring Clobery (1842), 11 L. J. Ch. 149. 

4192. .) — Communications made by a 

I)arty t/O an attorney are confidential, although they 
do not relate to a cause (‘xisiirig or in progress at 
the time they were made. Therefore, where an 
attorney was applied to by a fatluu’, to i)repare a 
deed by which his property was to be assigned to 
his son, & stated, iliat flu're was no consideration 
for the assignment, on which the attoriu'y refused 
to prepare it, & it was afterwards drawn by 
another : — Held : such attorney was precluded 
from giving evideneo of that fact, in an art-ion 
brought by the son, in which the validity of the 
deed was attempt-cd to be disputed, although he 
was not employed in the cause. — C romack v. 
XTeathcote (1820), 2 Brod. & Bing. 4; 4 Moore 
G. P. 3.57 ; 129 E. R. 857. 

Annotations : — Folld. Doe d. Shollard r. Harris (1833), 5 
C. & P. 592. Apprvd. Herring r. Clobery (1842), 1 Ph. 91. 
Dwtd. R. V. Cox & Raillon (1884), 14 Q. B. D. 153. Refd. 
Grocnoiigh v. Gaskell (1833), 1 My. & K. 98 ; Moore r. 


PART V. SECT. 2, SUB-SECT. 7.— 
C. (0) I. 

4189 i. Whether privilege limited to 
litigation pending or contemplated — Or 
extended to all communications between 
solicitor dt client .] — A communication 
made to an attorney in his professional 
character Is privileged although no 
suit concerning the subject matter bo 
pending or contemplated. — Baitersby 
V. Haycock (1839), 2 Out. Dig. 2346. — 
CAN. 

4189 ii. . 1 — The law relating 

to professional communications be- 
tween a solr. & client is the same in 
India, as in England. It Is not every 
oommunioation made by a client to an 
attorney that is privileged from dls- 
olosure. The privilege extends only 
to communications mado to Mtti oon* 


fldontially, & with a view to obtaining 
professional advico.—FRAMJi BuicA.ti 
V* . MoiJANsiNa DuAnsing (1893), 
1. L. R. 18 Bom. 263. — IND. 

4189 fii. .] — Acommimlca- 

tion made to an attorney, in order to 
bo privileged must not necessarily 
rtdato to or concern a cause. — R, v, 
llAYDN (1825), 2 Fox & S. Ir. 379.— 
1R« 

4189 Iv. -.] — It is not in- 
competent to C/all for production of con- 
fidential communication to an agent 
if not made in causa. B. alleged it 
was a condition of the bargain that 
the father of R. should grant a new 
charter of property to him as vassal, 
taxing the entry money, but J. R. 
refused to admit this. Pursuer having 
obtained a diligence cited B. F. the 


law-agent of defender, os a haver & 
oallod on hitn to produce all papers in 
his custody relative to the bargain 
in question : — Held : communication 
made to an ngent & confidentially was 
no sxifncicnt reason why production 
of them should not bo called for. It 
was only in commimioation in causa 
which had any privilege in this respect. 
— Bower v. Rcssel (1810), 15 Fao. 
CoU. 675.— SCOT. 

q. Whether communication privi- 
leged-^M alter for court to decide .] — 
Whether communications between solr. 
& client are privileged is for the Ct. 
to determine on the facts given or 
proposed to be given in evidence. In 
determining that question unnecessary 
disclosures to the Jury will, as far as 
possible* b© prevented by the ct. — 
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Twrell as^), 4 B. & Ad. 870 ; Taylor v. Blaoklow (1836), 
? v. Pearso (1846), 1 De G. & Sm. 

12 ; Minet v. Morgan (1873), 21 W. R. 467. 


4193 . .] — An attorney is bound to dis- 

close communications made to him, which do not 
regard either the bringing or defending an action. — 
WII.HAMS V. Mudie (1824), 1 C. & P. 168 ; Ry. & 
M. 34, N. P. ^ 


Af^cUions : — Extd. Clark v. Clark (1830), 1 Mood, & R. .3. 
kJF. Doe d. Shellardv. Harris (1833), 6 C. & P. 692. Consd. 
Groenough v. Gaskell (1833), 1 My. & K. 98. Refd. Bland 
V. Wain^vright (1835), 4 L. J. Ex. Eq. 19. 


4194 . .] — No communications made 


to an attorney are privileged, but such as are made 
for the purpose of the attorney’s either com- 
mencing or defending a suit. 

I think this confidence in the case of attorneys 
is a great anomaly in the law. The privilege 
does not apply to clergyman. ... A man is not 
acting as an attorney when he is consulted about 
a deed (Best, C.,T.). — Bkoad v. Pitt (1828), 3 
0. & P. 618 ; Mood. & M. 233, N. P. 

AnnotoiionH: — Expld. OreeiiDiigh v. Gaskell (1833), 1 My. & 
K. 98. Dbtd. Herring r. Clobery (1842), 1 Ph. 91. Refd. 
Dwyer v. Collins (1862), 21 L. J. Ex. 225. 


4195 . .] — Communications made to 

an attorney respecting a matter in dispute & con- 
troversy are inavilegcd, though no cause was then 


commenced. — Olaiuc v. Clark (1830), 1 Mood. & 
K. 3, N. P. 


AnTwiations : — Consd. Greenbough v. Gaskell (1833), Coop. 
temp. Brough. 90. N.F. Herring v. Clobery (1842), 11 
L. J. Ch. 149. Refd. Moore v. Terrell (1833), 4 B. & Ad. 


4196 . .] — Communications made to 

an attorney by his client respecting the sale of 
estates are privileged. The privilege is not limit^ed 
to suits existing or expected. — M ynn v. Joliffe 
( 1834), 1 Mood. & R. 320, N. P. 

Annotaiiona : — Mentd. Ireland v. Thomson (1847), 4 C. B. 

149 ; Drakeford v. Piercy (1866), 7 B. & S. 515. 

4197 . .] — Where an attorney is em- 

ployed by a client professionally to transact pro- 
fessional business, all the communications which 
pass between them in the course &. for the purpose 
()f that business, not those only which relate to 
litigation commenced or in contemplation, are 
privileged communications. — H erring v . (Jlobery 
( 1842), 1 Ph. 91 ; 11 L. J. Ch, 149 ; 6 Jur. 202 ; 41 
E. R. 565, L. C. 

AnnoiatioTis -Refd. Walsiugham v. Goodricko (1843), 3 

Hare, 122 ; l^earso v. Pearse (1846), 1 Do G, & Hin. 12 ; 

Roynell v. Spryo (1846), 16 L. J. Oh. 117 ; Follett v. 

Jefferys (1849), 18 L. J. Ch. 389 ; Galley v. Richards 

(1854), 19 Boav. 401 ; Charlton v. Coombos (1863), 4 

Giff. 372 ; Minet v. Morgan (1873), 8 Ch. App. 361 ; 

Wheeler v. Le Marclmnt (1881). 17 Ch. D. 675. 

4198 . .] — Mackenzie v. Yeo, No. 

4164, a7iie. 

4199 . .] — The privilege of communica- 

tions between solr. <fc client extends to all matters 
within the scope of the ordinary duties of a solr. 
& the sale of estates being one of such matters : — 
Held : a solr. was not at liberty to disclose what 


had passed in conversations which he had had 
either with the client or the agent of the client, 
relative to the amount of the bidding to be reserved 
upon the sale of an estate in which he had been 
concerned for him, or to other matters connected 
with such sale. — Oarpmael v. Powis (1840), 1 
Ph. 687 ; 15 L. J. Ch. 276 ; 41 E. R. 794, L. 0. 

4200. .] — Dwyer p. Collins, No. 

4177, ante, 

4201. .] — (1) The protection of com- 

munications made by a client to his attorney 
applies to all cases in which the relation of attorney 
4fc client subsists, & to all cases where the client 
applies to the attorney in his professional capacity. 

(2) An attorney cannot be asked whether A, 
applied to him to draw a certain deed, nor whether 
A. asked his advice for a lawful or unlaw'ful pur- 
pose. — Doe d. Shellard v, Harris (1833), 5 
0. & P. 592, N. P. 

Annoiaiions : — Aa to (1) Refd. Mooro v. Terrell (1833), 4 

B. & Ad. 870 ; Taylor v. Blaoklow (1836), 3 Scott, 614 ; 

R. t). Cox&Ilailton(1884), 14 Q. B. D. 153. ^s<o (2) Reid. 

Shore v. Bedford (1843), 12 L. J. C. P. 138. 

4202. .] — Galley v. Richards, No. 

4101, ante, 

4203. .] — Claimant who deposed that 

obstacles having arisen in granting a second 
lease, one only was granted was asked on cross- 
examination whether the obstacles were suggested 
by him to his solr., or by his solr. to him : — Held : 
not bound to answer though the communication 
was before any litigation was contemplated. — 
Turton V. Barher (1874), L. R. 17 Eq. 329 ; 43 
L. J. Ch. 408 ; 22 W. R. 438. 

Annotations : — Refd. Ainsworth r. Wilding, [1900] 2 Ch. 315 ; 

Daily Express (1908), Ltd. r. Mountain (1916), 60 Sol. Jo. 

654. 

4204. .] — The doctrine of privilege 

is now extended to all communications from a client 
to his solr. in liis professional capacity. - Eadie v, 
Addison (1882), 52 L. J. Ch. 80 ; 47 L. T. 513 ; 31 
W. R. 320. 

Communications relating to litigation pending 
or contemplated.] — See Sub-sect. 7, C, (c) iii., 
'post. 

Communications relating to matters within scope 
of solicitor’s duties .] — See Sub -.sect. 7, 0. (c) ii., 

post. 

Secondary evidence of privileged communica- 
tions .] — Sec Part IV., Sect. 5, sub-sect. 3, D. (a) i., 
ante., 

ii. Relatmy to Matters within Scope of I.cyal 
Adviser's Duty, 

4205. General rule.] — An attorney is not at 
liberty to disclose in evidence what has been con- 
fidentially communicated to him by a client, 
although the latter be no j)arty to the cause before 
the ct.— R. iJ. Withers (1811), 2 Camp. 578, N. P. 
Annoiaiion Refd. Ramsbotham r. Senior (1869), L. R. 8 

Eq. 575. 


Jonas v. Ford (1885), 11 V. L. R. 240. 
- AUS. 

r. Effect of loss of possession by a;!- 
viaer.] — A letter from a client to his 
legal adriser, though a privileged 
communication while in the possession 
of the attorney, may, if such letter has 
been obtained even though improperly, 
from the attorney bo produced as 
evidence, if relevsmt to the issue. — 
Williams v. Sraw (1884), 4 E. I). C. 
105.— S. AF. 


PART V. SECT. 2, SUB-SECT. 7.— 
C. (c) ii. 

4205 1. General rule.] — A solr., when 
questioned as a witness with regard to 
matters involving his client’s Interests, 
should decline to answer unlesa directed 


or at least permitted by the ct. — 
Livingstone v. Gartshore (1863), 23 
U. C. 11. 160.— CAN. 

4205 il. .] — Communications be- 
tween eolr. & client nro privileged, no 
matter at what time made, so Tong os 
they are professional & made in a pro- 
fessional character. — Hamelyn v. 
Whyte (1874), 6 P. R. 143.— CAN. 

4205 iii. .) — Certain questions put 

to deft, as to communications between 
himself & his attorneys with a view to 
showing his responsibility for their 
action in issuing & enforcing a fl. fa. 
goods : — Held : to be privileged. — 
Dederick V, Ashdown (1887), 4 

Man, L. R. 174.— CAN. 

4206 iv. .] — Communioatious to 

Bolrs. not made to them in tholr pro- 


fessional capacity are not privileged, 
& are properly rcoeivaMo in evidenoo. 
— Rudd v. Frank (1889), 17 O. R. 
758.— CAN, 

4205 V. .1 — The ot. will not permit 

a solr. to disclose any communications 
made to him in that character, & will 
not speculate about their mat>eriality. — 
Bioos V. Head (1837), 1 Sau. & Sc. 
333.— IR. 

4206 vi. .1— In an action for 

damages for illegal distress pitf. cannot 
require deft.’« solr, to give evidence us 
to what written communications had 
taken place lK)twoon himself & his 
client with regard to the iustruetlons 
which he had received when acting 
as agent in respect of the distress 
which had been levied. — Nelson v. 
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Evidence. 


Seci. 2. — Privilege: Siih-seci, 7, C. (c) ii.] 

4206. .] — A conversation between a client, 

who afterwards becomes bkpt., his attorney’s 
clerk, on the subject of his affairs, is a privileged 
communication, & cannot be given in evidence in 
an action by his assignees, for the purpose of show- 
ing his motives. — Bowman v. Norton (1831), 5 
C. & P. 177, N. P. 

4207. .] — The luivilegcof confidential com- 
munications, extends to all knowledge acquired 
by an attorney when acting in that capacity. An 
attorney employed by a bkpt. to raise money for 
lum, will not be allowed to state whether a certain 
document was at that time in the bkpt.’s possession. 
— Turquand V. Knight (1836), 2 M. & W. 98 ; 2 
Gale, 192 ; 6 L. J. Ex. 4 ; 150 E. R. 685. 

Annotation: — Re!d. Warde v. Wardc (1851), 3 Mac. & G. 

365. 

4208. .] — An attorney is not justified in 

refusing to answer questions on the ground of 
privilege, unless the questions relate to matters 
communicated to him in his cajiacity of legal 
adviser . — Fx p. Hawley (1853), 20 Jj. T. O. 8. 
258 ; sub nom. Re Hawley, 1 W. Jl. 128. 

4209. .] — (1) The privilege of an attorney 

as to communications with his client, may extend 
to communications which he had with l)ini before 
he was himself admitted an attorney, & while he 
was managing clerk to the party who was then the 
attorney ; but it does not extend to communica- 
tions relating to matters not witliin his proper 
business & duty as an attorney ; & an attorney for 
deft, in an action by assignees of a bkpt. was 
allowed to prove notice by himself to deft, of the 
act of bkpey. before his sei/aire under a bill of sale, 
the witness then having been acting for him & for 
the bkpt. 

(2) The question [“ Did bkpt. ask you to take 
care of his wife A children xircviously to his going 
away ? ”J relates to something which cannot be 
said to be part of the proper business of an attorney, 
but the question, [“ Did he ask you to take care 
of his books ? ”J may have been jirofessional, & 
within the claim of privilege (Buamwell, B.), — 
Nicholson v, C’ooper (1858), 1 F. & F. 209, 
N. P. 

4210. .] — On the cross-examination of one 

of pltf.’s witnesses, who had been a former solr. 
for pltf. lie was asked whether he did not procure 
a survey to be made of the ship, which was the 
subject-matter of the suit, lie replied that he 
did not, that he tlicn made an axjplication to certain 
Xmrties in the city on the subject, but that he did 
so as the solr. of xiltf. The witness was then asked 
“ To whom did you make the apiilication ? ” 
He refused to answc'r the question, on the ground 
that it was a privileged communication. The 
witness was not asked from whom ho received 
instructions as to the person to whom he was to 
apply. Motion on behalf of defts. that the witness 
might bo ordered to attend before the examiner 
& answer the question, refused with costs. — 
Marriott v. Anchor B eversionary (k>.. Ltd. 
(1861), 3 Cliff. 301 ; 30 L. J. Oh. 571 ; 5 L. T. 545 ; 
8 Jur. N. S. 51 ; 1 Mar. L. 0. 91 ; 66 E. H. 425. 

4211. .] — A solr., although acting primarily 

for the trade assignee of a bkpt. is not thereby 
precluded from acting as solr. for a purchaser at a 


sale of the property of the bkpt. ; & communica- 
tions between the purchaser & his solr. in such a 
case are privileged.-*-/Je Ubsdell, Ex p. Assignees 
(1872), 27 L, T. 460 ; 21 W. R. 70. 

4212. What are — Communication before re- 
tainer.] — Cutts r. Pickering (1672), 3 Keb. 2 ; 
Nels. 81 ; 3 Rep. Oh. 66 ; 84 E. R. 560 ; sub nom. 
Cuts v. Pickering, 1 Vent. 197. 

Annotations : — Consd. Greenough v. Gankell (1833), 1 My. & 

K. 98. Beld. Annosloy v. Anglesca (1743), 17 State Tr. 

1139. 

4213. Solicitor not in fact retained.] — 

Browne v, Dunn, No. 4816, post, 

4214. Communication not made to solicitor 

in professional character.] — Anon, {circa 1788), 
cited in 1 Mood. & R. at p. 5. 

Annotation : — Consd. Herring v, Clobery (1842), 1 Ph. 91. 

4215. Reason for making deed.] — Attorney 

examined as a witness must disclose acts done in 
his presence by his client, as execution of a deed, 
etc. ; not private confidential conversation with 
him, as the reasons for making it, etc., on motion 
to suppress the depositions referred, to see, what 
part came to his knowledge as confidential 
attorney ; in order to have that siq>pressed. — 
Sanded HD v. Remington (1793), 2 Vcs. 189 ; 30 
E. R. 587, L. C. 

Annotations: — Refd. Parkhiirst v. Lowten (1818), 3 Madd. 

121 ; Tippins v. Coates (1847), 6 Hare, 16. 

4216. Instructions to negotiate with third 

party.] — A. having a demand upon B., B. before A. 
commenced any action, employed C., his attorney, 
to make certain propositions to A. upon the matters 
in difference between them : — Held : C. could not 
be examined as to what B. said upon the occasion, 
for this was to be considered a i)rivilcgcd com- 
munication between attorney & client ; but what 
O. said when he made the propositions to A. is good 
evidence against B. without further proof of G. 
being authorised by him than the fact of 0. being 
his attorney. — U ainsford v. Grammar (1809), 2 
Gamp. 9, N. P. 

Annoiaiions : — Consd. Greenhough v, Gaskell (1833), Coop. 

tewp. Brough. 96 ; (iriffith v. Davies (1833), 5 B. & Ad. 

502. Refd. Weeks v. Argent (1817), 16 M. & W. 817. 

4217. Communication to obtain information 

on question of fact.] — A communication made by a 
client to his attorney, not for the purpose of asking 
his legal advice, but to obtain information as to a 
matter of fact, is not jiriviloged, may be dis- 
closed by the attorney, if called as a witness in a 
cause. — B ramwell v. Lucas (1824), 2 B. G. 
715 ; 4 Dow. & Rv. K. B. 367 ; 2 L. J. O. H. K. B. 
161 ; 3 07 E. R. 560. 

Annotatums : — Consd. Clark v. Clark (1830), 1 Mood. & R. 

3 ; Greonhough v. Gaskell (1833), Coop. temp. Brough. 

96 ; Sawyer v. Birchiuore (1835), 3 My. & K. 572 ; Des- 

borough V. Rawlins (1838), 3 My. & Cr. 515 ; Mackonzio 

13. Yeo ( 1 842 ), 1 Notes of Cases, 516. Reid. Ford v. Tennant 

(No. 2) (1863), 32 Beav. 162. 

4218. Purposes for which money raised.] — 

(1) What a mtgor., in treaty to raise money, says 
to the attorney of the mtgoe., is not a iDiivilegcd 
communication. 

(2) In an action against a mtgor., the attorney 
of the mtgee., who has the mtge. deed, cannot bo 
comi)elled to produce it, if he objects to do so ; nor 
can he be compelled to give evidence of its con- 
tents ; but he may be asked for what purpose 
the money was raised ; & secondary evidence may 
be given of the contents of the mtge. deed. — 


Buchanan (1897), 16 N. Z. L. R. 60.— 

N.Z. 

8. What are — Communications ns 
to compromise vrith credWtrs .] — The 
communications from a debtor to his 
solr. as to a oompromise, which the 
debtor desired his solr. to effect with 


his creditors, & on which communica- 
tions the solr. acted, & at length 
elTcctod the compromise, are not 
privileged, & the solr.’s evidence of 
them is admissible. — F raseru. Suther- 
land (1851), 2 Gr. 442.--CAN. 

Client directing line of 


action .] — Where o deft, desired her 
attorney to adopt a certain course in 
reference to a writ in the hands of the 
shcrllT, which course was accordingly 
pursued : — Held : this was not a 
privileged communication. — Wai.ton 
13 . Bernard (1851), 2 Or. 344.— CAN, 



Part V. — Witnesses. 413 


Marston V, Downes (1834), 0 C. & P. 3S1, N. P, ; 
subsequent proceedings, 1 Ad. & El. 31. 

Annotations: — As to (2) Consd. Davies v. Walters (1842), 

9 M & W. 608. Ezpld. Hibberd v. Knight (1848), 2 Exoh. 

11. Refd. Doe d. Gilbert v, Koss (1840), 7 M. tic W. 102 ; 

Doe d. Egremont v. Date (1842), 3 D. 609 ; Weeks v. 

Argent (1847), 16 M. & W. 817 ; Newton v. Chaplin 

(1850), 14 Jur. 1121 ; Cleave v. Jones (1852), 7 Exch, 

421 ; Phelps v. Prew (1854), 23 L. J. Q. B. 140 ; Boyle 

V. Wiseman (1855), 10 Exch. 047. 

4219. Information in abstract obtained by 

client.] — A person being desirous of raising money 
on mtge. to pay off a previous mtge. debt, applied 
to an attorney to advance the money, obtained 
for him an abstract of tlie title, & an inspection 
of the title deeds, from the mtgee. In an action 
of ejectment against the mtgee. : — Held : the 
abstract thus delivered, & the information thus 
obtained by the attorney, were privileged com- 
munications, of which he ought not to be allowed 
to give evidence, to impeach deft.’s title, & establish 
that of the lessor of pltf. — ^Doe d. Peter v. 
Watkins (1837), 3 Bing. N. C. 421 ; 4 Scott, 155 ; 
6 L. J. C. P. 107 ; 1 Jur. 41 ; 132 E. 11. 472 ; sub 
nom. Doe d. Thomas v. Watkins, 3 Hodg. 25. 
Awwiations : — Refd. Perry v. Smith (1842), 9 M. & W. 681 ; 

Doe d. Egremont v. Langdon (1848), 13 Jur. 96. 

4220. Communication through unprivileged 

person.] — Bunbury v, Bunbury, Mo. 4100, ante. 

4221. Information as to custody of docu- 

ment.] — A solr. will not be allowed to disclose in 
whose posssssion or custody a particular document 
is, or when or where he saw the same, if he came 
to the knowledge of the fact inquired after, in the 
course of confidential communications with his 
client, in his jirofessional capacity. — Ootman v. 
Orton (1810), 9 L. J. Oh. 208. 

4222. Waiver of objections to title.] — 

Tristram v, Koberts, Mo. 4180, ante. 

4223. Application for advance on property 

in forged will.] — The wife of A. went to B., an 
attorney, produced a forged will to him, & asked 
him to advance money to A. on the property 
mentioned in it. B. was not then the attorney 
of A., or in any way acting as liis solr. A.’s wife 
left the forged will with B., who made a copy of it. 
A. afterwards called on B., who told A. all that had 
occurred, & returned him the forged will, declining 
to advance any money : — // eld : the conversation 
between A.’s wife <& B. was not a privileged com- 
munication ; & on the trial of A. for forgery, 

evidence might be given of it, & also tlie copy of the 
forged will made by B. might be given in evidence, 
notice having been given to A. to produce the 
original. — R. v. Earley (1840), 2 Car. A Kir. 
313 ; 1 Den. 197 ; 8 E. T. O. S. 235 ; 11 J. P. 535 ; 
2 Cox, C. C. 82, C. O. R. 

Annotation : — Refd. B. v. Tyliicy, Tufts, etc. (1848), 18 

L. J. M. O. 36. 

4224. Book given solicitor for collecting 

tithes.] — (1 ) At the trial of an ejectment to recover 
land claimed as parcel of the glebe of a rectory, 
a book describing the lands, subject to tithes, & 
a map stating the glebe lands, were produced by 
an attorney, who stated that he had received them 
from a former rector, who was also owner of the 
advowson. The book being given to him for the 
purpose of collecting the tithes, & the map with a 
view to the sale of the advowson, which was after- 
wards efTected, & the lessor of pltf. appointed to the 
rectory by the purchaser ; — Held : the map was 
not a privileged communication. 

(2 ) Semble : the book was not. 

(3) The heir &> exors. of deceased rector having 
authorised the x>roduction of these documents : — 
Held : they were competent parties to waive the 
privilege if any existed. — Doe d. Marriott v. 
Hertford (Marquess) (1849), 19 L. J. Q. B. 526 ; 


13 Jur. 632 ; suh nom. Doe d. Marriott v. Bed- 
ford (Duke), 13 E. T. O. S. 323. 

4226. Letter authorising solicitor to pay 

creditor.] — A letter written by deft, to liis attorney, 
requesting liim to pay pltf. the whole amount 
of his bill, is not a privileged communication 
between attorney & client, & is evidence under the 
count for an account stated of the delivery of all 
the goods embraced in pltf.’s demand. — J ohnson 
e. SCHLENKER (1850), 15 L. T. O. 8. 562, N. P. 

4226. Request to take care of bankrupt 

client’s wife & children before absconding.] — 

Nicholson v. Poorer, No. 4209, ante. 

4227. Request to take care of bankrupt 

client’s books before absconding.] — Nicholson v. 
Cooper, No. 4209, ante. 

4228. Communication of client’s address — 

Address required for service of process.] — It is no 

objection to an order on iiltf.’s attorney to disclose 
bis client’s address, that deft, wants the informa- 
tion for the puri)ose of executing against him an 
attachment for a debt. — Cox v. Bockett (1865), 
18 C. B. N. S. 239 ; 5 New Rep. 244 ; 34 L. J. 0. P. 
125 ; 11 L. T. 629 ; 11 Jur. N. S. 88 ; 13 W. R. 
292 ; 144 E. R. 434. 

4229. .] — The ct. will not make 

an order upon a solr. compelling him to disclose the 
address of his client, deft., wlio has absconded, & 
whom pltf. seeks to serve with a subpoena duces 
tecum to compel his appearance at the hearing with 
documents material to pltf.’s case. — Heath v. 
Crealock (1873), J.. R. 15 Eq. 257 ; 42 L. .1. Ch. 
455 ; 28 J.. T. 101 ; 37 J. P. 357 ; 21 W. R. 380. 

4230. .] —A witness who was being 

examined under Bkpey. Act, 1861 (c. 131), s. 216, 
was asked wliere bkpt.’s fatlujr was residing. The 
witness, who was the father’s solr., declined to 
answer, A stated that tlie place of residence of his 
client came to liis knowledge in his professional 
capacity, in tlie course & in consequence of the 
professional employment in which he was engaged 
on his client’s behalf, & in no other way : — Held: 
(1) the witness had not made a case for excusing 
liimself from answering on the ground of pro- 
fessional privilege ; (2) the question was one whicli 
was authorised by the Act. — Re Catiicart, Ex p. 
Campbell (1870), 5 Ch. App. 703 ; 23 L. T. 289 ; 
18 W. R. 1056, L. J. 

Aniwiaiions : — As to (1) Apld Burslll v. Tanner (1885), 10 

Q. B. 1). 1. FoUd. lie Aruott, Ex p. Chief Official Heceiver 

(1888), 6U L. 3’. 109. Refd. Cruwcour v. Salter (1881), 18 

Ch. D. 30. (JcnerallUt Mentd. Young v. Gentle, (1915] 

2 K. B. 661 ; Colchester Brewing Co. v. Tendring Licensing 

JJ., 11916] 2 K. B. 126. 

4231. .] — A client’s address, com- 
municated to his solr. when applying to him for 
advice, is privileged from disclosure unless the solr. 
& his client were jointly engaged in the commission 
of some wrongful act, <te the address was com- 
municated to the solr. while so engaged. On 
.luly 31 debtor departed from his dwelling-house 
& took with him all his furniture. On Aug. 1 lie 
had an interview with his solr., who was at that 
time unaware that an act of bkpey. had been 
committed. On Oct. 4 debtor communicated 
by letter with his solr. In the proceedings that 
ensued the solr.’s clerk was examined as a witness, 
& declined to disclose debtor’s address, on the 
ground tliat it liad been communicated con- 
fidentially to his employer, as debtor’s solr., for 
the purpose of advising his client in reference to 
these proceedings, & that such address had not 
been, so far as he believed, communicated by 
debtor to the rest of the world. On application 
being made to compel the witness to disclose the 
address ; — Held : the address was under the 
circumstances a privileged communication, & as 
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such need not be disclosed. — Re Arnott, Ex p. 
Chief Official Receiver (1888), 00 L. T. 109 ; 
37W. R. 223 ; 6 Morr. 280. 

4232. Anon. (1904), 39 L. Jo. 

662. 

Communications of address of ward of 

court '\~See Nos. 4278, 4279, post. 

4233. Communications between co-ad- 

venturer & solicitor of other co-adventurer — State- 
ments at Joint consultations.] — (1) Where two per- 
sons, each employing his own solr. are engaged in 
a joint adventure, &; one of them, who is desirous of 
retiring from the adventure, suggests that his solr. 
should be consulted by his co-adventurer in regard 
to the matter, the statements made at an interview 
with his solr. by or to the co-adventurer are 
privileged, & cannot be admitted as evidence 
against him in an action by a third person brought 
in connection with the joint adventure. 

(2) Semhle : statements made at joint con- 
sultations between parties & their counsel or their 
solrs. would be similarly privileged. — Roche- 
foucauld V. Boustead (1896), 05 L. J. Oh. 794 ; 
74 L. T. 783 ; revsd. on other grounds, [1897J 
1 Oh. 190, 0. A. 

Annotations : — Oenerally» Mentd. Re Gallard, Ex p. Qallard, 

[18971 2 Q. B. 8 ; Isaacs t). Evans (1899), 10 T. L. li. 113 ; 

Brooks V, Muckleston, llOOOj 2 Ch. 519 ; Taylor v. Davies, 

119201 A. C. 636. 

iii. Relating to Liiigaiion Poiding or Con- 
icmplatcd. 

4234. General rule.] — Oomm unications from a 
party in a suit to his solr. with reference to the suit 
are privileged communications. — Lloyd v. Lloyd 
(1839), 2 Ourt. 202 ; 103 B. R. 405. 

4236. .] — (1) Where exceptions to the 

evidence of a witness were proposed to be estab- 
lished by the testimony of persons consulted by 
the party in the cause as proctors in another cause': 
— Held : the communications were privileged. 

(2) Whether such persons can, under such 
circumstances, be permitted to prove a negative, 
without making disclosures. — Casey v. Bhaunessy 
(1845), 4 Notes of Oases, 150. 

4236. .] — When interrogatories have been 

administ/Cred in a cause they cannot afterwards 
be used on the trial with a view to contradict the 
person to whom they were administered on his 
examination in ct. on the ground that such would 
be an inquiry into the client’s instructions to his 


attorney, which are privileged communications. — 
Oarwell V. Gees (1866), 16 L. T. 217. 

4237. Application to divorce suits.] — In 

showing cause why a decree nisi obtained by the 
husband for dissolution of marriage on the ground 
of the wife’s adultery ought not to be made 
absolute, petitioner’s solr. was called as a witness 
on behalf of the Queen’s Proctor, & it was proposed 
to ask the witness whether, in the course of the 
proceedings in the cause petitioner had not made 
an admission to him respecting a matrimonial 
offence : — Held : the evidence was inadmissible, 
the comniunications between solr. & client in 
divorce suits as in all civil actions being privileged. 
— Branford v. Branford (1879h 4 P. D. 72 ; 48 
L. J. P. 40 ; 40 L. T. 059 ; 27 W. R. 691. 

.] — See, generally. Husband &; Wipe. 

4238. What are — Statement of Intention to waive 
forfeiture.] — An attorney cannot allege that his 
client has declared before action brought he 
will waive a forfeiture on which ho supports his 
action. — Goodught v. Bridge (1772), Lofft, 27 ; 
98 E. R. 515. 

4239. Communication as to defence likely 

to be raised.] — It is not competent to ask pltf. on 
cross-examination whether he did not toll his 
attorney that his drunkenness would be set up by 
deft, in answer to the action. — Bryant v. Short 
& Eldredge (1852), 19 L. T. O. S. 209. 

iv. Not Intended as Confidential. 

4240. Communication intended for publication.] 

— Doe d. Marriott v. Hertford (Marquess), No. 
4224, ante. 

4241. Communication to third party.]— A solr. 

may be called upon to give evidence as to a com- 
munication made by liis client to a third person 
although such evidence would establish an act of 
bkpey. against his client. — Re Mullens, Ex p. 
Mullens (1849), Eonbl. 11 ; 14 L. T. O. B. 137. 

V. With or in Presence of Other Party. 

4242. Communications between parties.] — 

Gainsford V. Grammar, No. 4216, ante. 

4243. Offer to compound with creditors.]— 

A debtor, being in prison, wrote to the town agents 
of his creditors’ attorneys, requesting them to 
send a conlidential clerk to him, with whom he 
might communicate on the subject of his creditors* 
claim. In an action by the creditors to recover 
the claim i—Held : what debtor said to the person 
who went to him in consequenet^ of his latter, was 


PART V. SECT. 2, SUB-SECT. 7.— 
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42341. General rule .] — Deft.’s counsel 
at the trial desired to ask pltf. ’a 
attorney what his client told him about 
the note sued upon when ho gave 
instructions for the suit : — Held : such 
evidence was rightly rejected. — H arkts 
V. McLeod (1856), 14 V. C. Jl. IGl.— 
CAN. 

4234 il. .1 — The rule of evidence 

that a communication rospectingr a suit 
between the agent of the client & his 
al-torney is privileged, is not altered by 
19 Vlct. c. 41, s. 1, allowing the parties 
to be examined as witnesses. — Lawton 
V. Chance (1859), 4 All. ill.— CAN. 

4234 Iii. .] — Letters written by 

one of deft.’s servants to another for 
the purnoso of obtaining information 
with a view to possible f utuie litigation 
are not privileged, even thaugb they 
might, under the circumstances, bo 
required for the use of doft.'s solr. 
In order that pri<7ilege may be claimed, 
it must be shown on the face of the 
affidavit that the dooumenta were 
prepared or written merely for the 
use of solr. — Bipro Dos8 Dry t?. 


Secretary op State for India in 
Council (1885), 1. L. It. 11 Calc. 655.— 

INO. 

4239 i. Wttatare — Communications as 
to defence likely to be raised.] — An 
attorney is not obliged to answer os 
to contents of deeds, etc., placed in his 
hands by deft, for the purposes of his 
dofenoe. — Lynch v. 0‘Hara (1859), 
6 C. P. 259.— CAN. 

4239 il. .1— Scroll of de- 

fences prepared by a party against a 
criminal charge, but never lodged, Sc 
recovered from the hands of a third 
Ijarty : — Held : confidential, & therefore 
not admissible as evidence against 
another party, in a reduction of the 
same bill to which the oriminai charge 
referred. — Gavin v. Crawford (1830), 
6 Fac. CoU. 135.— SCOT. 


PART V. SECT. 2, SUB-SECT. 7,— 
C. (c) iv. 

4240 i. Communication intended for 
publication .] — A witness will not, on 
the ground of privilege, he allowed to 
refuse to answer the question whether 
he authorised or directed his solr. 


to make to the solr. of the opposite 
party a communication which was 
intended by him to be made known to 
a third party in adverse Interest in 
anticipated or ponding litigation. — 
H. V. Frkntiue & Wright (1914). 29 
W. L. li. 665 ; 7 W. W. H. 271 ; 23 
Can. Grim. Cas. 436 ; 20 D. L. H. 791 : 
7 Alta. L. II. 479.— CAN. 


PART V. SECT. 2, SUB-SECT. 7.— 
C. (o) V, 

4242 i. Communications between par- 
ties.] — Semlde : a letter written be- 
fore action by solr. o'f defts. to solr. 
for pltf., was improperly received in 
ovldenoo. — McBride v. Hamilton Pro- 
vident & Loan Society (1898), 29 

O. K. 161.— CAN. 


a party to a legal proceeding directly 
to the solr. of the other party, that 
communication being reasonably 
uooessary for the purpose of enclosing 
money Sc settling an outstanding claim, 
must bo regarded as a privileged one. 
— Ward «. MoIni’yre (1920). 48 
N. B. K. 233 ; 66 D. L. R, 208.— (3aN. 
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receivable in evidence, even though the subject- 
matter of the communication was an offer of 10s. 
in the pound. — Hnx r. El,t.iott (1832), 5 O. & P. 
430. 

4244. Negotiations for compromise.] — A 

witness may be called upon by pltf. to state a 
conversation in wluch deft, proposed a compromise 
to pltf. although the witness attended on that 
occasion as attorney for deft. — Guiffith v, 
Davies (1833), 5 B. & Ad. 602 ; 110 E. U. 876 ; 
8ub nom, Ripon v. Davies, 2 Nev. & M. K. B. 310. 
Ayinotaiions : — Consil. Weeks v. Argent (1847), 16 M. & W. 

817 ; Foakes v. Webb (1884), 28 Ch. D. 287. Refd. 

Davies v. Waters (1842), 9 M. & W. 608 ; Shore v. Bedford 

(1843), 5 Man. & G. 271 ; Tournier v. National l^rovlncial 

& Union Bank of England, [1924] 1 K. B. 461. 

4245. .] — Doe d. Stauling c. IIiixieu 

(1844), 3 L.T. O. S. 50. 

4246. .] — Where the clerk of pltf.’s 

attorney went to deft.’s attorney for the object 
of effecting a compromise, & what he said was said 
with the wish of effecting it : — Held : all that 
passed was privileged, as being a negotiation to 
bring about a compromise. — J akdine ik Siibiudan 
(1846), 2 Oar. & Kir. 24, N. P. 

4247. .] — Marston v. Downes, No. 4218, 

ante. 

4248. .] — (1 ) A bill filed by the insurers 

of a life against insured, to which the solr. of the 
insured was a party as deft, stated that, on a par- 
ticular day, an agent of a co. with whom insured 
wished to effect an insurance, came to the office 
of insured, <& told their agent that the life was bad, 
lianding to the agent at the same time an un- 
favourable medical report upon tlie life. Deft., 
the solr. of tlie insured, was present at this inter- 
view, but in his answer to the bill refused to state 
what passed, because lie was then tlie solr. 
attorney, <te was present as the soli*. attorney of 
insured, acquired his information, touching the 
matters which he refused to answer, solely from tiie 
fact of his being present at the time, in tlie cajiacity 
of solr. attorney, A profi'ssional confidential 
adviser of insured : -Held : this answer was 
insufficient. 

(2) Principles upon wliich some communications 
are held to be privileged from disclosure. — Dks- 
BOHOUGH V. Rawlins (1838), 3 My. k (V. 515; 7 
L. J. Ch. 171 ; 2 .lur. 125 ; 40 C. R. 1025, L. C. 
Annotalwns : — .4s to (1) Gonsd. Mackenzie v. Yeo (1841), 2 

Curt. 866 ; Ford ■<;. Toiuiaut (No. 2) (1863), 32 Beav. 162. 

Refd. Walsingham v. Uoodrlcko (1843), 3 Hare, 122; 

Jie Mullenn, IJx p. Mullens (1849), Fonbl. 11. As to (2) 

Consd. Kennedy v, Lyoll (1883). 23 CU. D. 387. Refd. 

Herring r. Globery (1842), 1 Pli, 91. 

4249. .] — A. Jiaving a claim against B., 

they went together to the ofllce of A.’s attorney, 
who had never acted as attorney for B. A state- 
ment was made by B. relating to A.’s claim ; 
& it was arranged that the attorney should, on 
behalf of B., write to a third party in respect of tho 
subject-matter of the claim. An action liaving 
been afterwards brought by A. against B. : — Held : 
(1) the statement by B. was not a privileged com- 
munication ; (2) the letter, being an act done, 

might be proved by the attorney. — Shore v. 
Bedford (1843), 5 Man. & G. 271 ; 12 L. J. C. P. 
138 ; 134 E. R. 567. 

4250. .] — A person is not entitled to 

professional protection for any communication, 
not with his own client, but with a person opposed 


4254 1. Communication in presence of 
other paHy — Conversation between party 
efr legal adviser .] — To bo privileged 
under Evidence Act, 1872, s. 126, a 
communication by a party to his 
attorney must be of a confidential or 
private nature. Where defts. at an 
Interview, at which pltf. was present, 


to his client. . , . Any communication wliich the 
solr. of one party lias with a party opposed to him 
in the cause is extremely unprofessional (Dr. 
PiiiLLiMORE). — J ones r. Jones (1847), 5 Notes of 
Cases, 134. 

4251. .] — The attorney who prepared an 

assignment of mtge. from A. to B. was previously 
B.’s attorney, & on this occasion acted upon B.’s 
retainer, & at his instance only. He, however, 
received information from A., & delivered to him 
his bill of costs, & no other attorney was employed 
in the business : — Held : the communications 
made to such attorney by A. were not privileged. — 
R. V. Hounspield (1849), 13 J. P. 460. 

4252. .] — The rule of privilege protecting 

confidential communications docs not extend to 
communications between the solrs. of opposite 
parties. 

A bill was filed to set aside a deed, on the ground 
of alterations having been improperly made in it 
after execution. Deft, examined the solr. of pltf. 
as a witness to prove communications between 
them, showing that the solr. was aware of the 
alteration in the deed. To the interrogatory on 
this point the witness demurred, because he 
alleged that it imiuired about matters only known 
to him as solr. for jiltf. : — Held : this could not 
proGict liim from the necessity of disclosing his 
communications with deft. - Gore v. Bowser 
(1851), 5 De G. & 8m. 30 ; 61 E. R. 1004 ; sub 
nom. Gore v. Harris, 21 1*. J. Ch. 10 ; 3 8 lu T. 
O. 8. 104 ; 15 Jur. 1168. 

Annotations: — Consd. Ford r. Tennant (No. 2) (1863), 32 

Boav. 162. Refd. Kennedy v. Lyoll (1883), 23 Ch. D. 387. 

4253. .] — Whore a solr. had boon em- 
ployed by residuary legatees witli reference to a 
proposed purchase by tin? exors. of part of the trust 
estate : — Held : the exors. could not use the solrs. 
depositions as to wliat took place between them & 
him upon the subject, for the purpose of showing 
a participation on the part of the residuary legatees 
in the sale. — Lodge v. Prichard (1851), 4 Do G. & 
8m. 587 ; 17 L. T. O. 8. 263 ; 15 .lur. 1147 ; 64 
E. R. 069. 

4254. Communication in presence of other 
party — Conversation between party & legal adviser.] 

—A communication b(^ tween an attorney & his 
client is not confidential, if made in the presence 
& within hearing of the opposiUi attorney. — 
8orden V. Co WTO N (1839), 3 .Jur, 1027. 

4255. Relating to agreement between 

parties.] — Where an act is done in jiursuance of a 
bargain between two parties in the presence of the 
attornios for each of them, the communication by 
one party to his attorney relating to that act, is 
not privileged, so as to prevent tlui attorney from 
giving evidence of it. — Weeks v. Arcsknt (1817), 
16 M. A W. 817 ; 2 New Pract. Cas. 235; 16 
L. J. Ex. 209 ; 9 L. T. O. 8. 120 ; 11 Jur. 525 ; 
153 E. R. 1422. 

When ground for resisting production of docu- 
ments .] — See Discovery, Vol. XVIIl., p. 1 13,Nos. 
919-925. 

vi. In Furtherance of Illegal or Criminal 
Purpose. 

4256. General rule,] — (1) A bill impeached a 
deed on the ground of fraud, & interrogated deft, 
os to the contents of certain letters which had 


admitted their partnership to thoir 
attorney, who was then also acting as 
attorney for pltf ; — Held : tho attorney 
was not precluded by tho above sect, 
from giving evidence of this admission 
to him, beoauso defte.* statements, 
having been madd In presence & hearing 
of pltf., could not be regarded as con- 


fidential or private. — Memon Hajkk 
Haroox Mahomed v. Abdul Kahim 
(1878), I. T.. K. 3 Bom. 91.— IND. 

PART V. SECT. 2, SUB-SECT. 7.— 
C. (c) vl. 

4256 1. General rule.] — There is no 
privilege in communications between 
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Sect, 2. — Privilege: Sub-sect. 7, C. (r) vi., viL, vHL 
dt ix. <&: id).] 

passed between her & her solr. & which, it stated, 
showed that the deed was prepared executed 
for the alleged fraudulent purpose. Deft, in her 
answer declined to set forth the contents of the 
letters, as being privileged communications : — 
Held : the transaction, according to the account 
of it given in the bill ^ answer was not a fraud ; 

therefore, deft, was not bound to set forth the 
contents of the letters. 

(2 ) Communications between a solr. & his client 
relative to a fraud contrived between them, are 
not exceptions to the general rule, they do not fall 
within the rule itself, for the rule applies not to 
all that i)a88es between a solr. & his client, but 
only to what passes between them in professional 
confidence ; & no ct. can permit it to be said that the 
contriving of a fraud forms part of the professional 
occupation of an attorney or solr. — Follett v. 
Jeffehyes (1850), 1 Sim. N. S. 8 ; 20 L. J. Oh. 
65 ; 15 Jur. 118 ; 01 E. K. 1. 

Annotations: — As to (1) Consd. iif; Po.sileUiwalto, Rick- 
man, Poatlethwaite r. Hlckiiiaii (1887), 35 Ch. D. 722. 

Reid. Morninfirtou v. Mornington (1861), 2 John. & H. 697. 

As to (2) Consd. R. V. Cox 6c Kallton (1884), 14 Q. B. D. 

153. Reid. Thompson v. Falk (1852), 1 Drew. 21 ; 

Charlton v, Coombos (1863), 4 Glff. 372 ; WilliamB v. 

Quobrada Ry.,Land & Copper Co., 11895] 2 Ch. 751. 

4257. .] — (1) The reasons of the rule which 

protects from disclosure communications made in 
rofessional confidence, apply in cases of conflict 
etween the client or those claiming under him 
third persons, but do not ajiply in cases of testa- 
mentary disposition by the client as between 
different parties, all of whom claim under him. 
The privilege does not belong to the exors. as 
against the next of kin, but following the legal 
interest is subject to the trusts <& incidents to which 
the legal interest is subject. 

On a bill by the next of kin of deceased against 
his exors., who were his residuary devisees & 
legatees, alleging that the gift of the property was 
made to them upon a secret trust for the foundation 
of a school, the solr. of testator, who was also, 
after the death of testator, the solr. of defts., the 
exors., was examined, as a witness for pltf. On 
a motion by defts. to suppress the depositions of 
the solr. on the ground of professional confidence : 
— Held : the communications between testator & 
the solr. might bo read, the communications 
between defts., the exors., & the solr. after the 
death of testator, were privileged. 

(2) A privilege given for the protection of the 
client cannot have the elfect of excluding evidence 
of a trust which he had intended to create, & thus 
defeat a claim by the parties wlio accepted the 
trust, to hold the trust property beneficially. 

(3) Communications between solr. & client, 
tlirough the medium of an agent, are protected 
equally with communications had directly with the 
principal, 

(4) Semblc : the existence of an illegal purpose 
would prevent any privilege from attaching to the 
communications between solr. & client. — Russell 


r. Jackson (1851), 9 Hare, 387 ; 21 L. J. Ch. 140 ; 
18 L. T. O. 8. 166 ; 15 Jur. 1117 ; 68 E. R. 558. 
Annotations : — As <o (1) Consd. R. v. Cox & Rallton (1884), 

14 Q. B. D. 153 ; O’Rourke v. Darbishire, [1920] A. C. 

581. Reid. Bulllvant v. A.-G. for Victoria, [1901] A. C. 

196. As to (4) Reid. Be Postlethwaite, Be Rickman, 

Postlethwaito V. Rickman (1887), 35 Ch. D. 722 ; Williams 

V. Quebrada Ry,, Land & Copper Co., [1895] 2 Ch. 751. 

Oencratly, Mentd. Proby v. Landor (1860), 28 Beav. 604. 

4258. .] — It must not be understood that I 

give the slightest sanction for there being any 
privilege of a client who consults an attorney 
as to the concoction or with respect to the com- 
mitting of a crime or a fraud. I believe the law is, 

properly is, that if a party consults an attorney 
& obtains advice for what afterwards turns out to 
be the commission of a crime or a fraud, that 
party so consulting the attorney has no privilege 
whatever to close the lips of the attorney from 
stating the truth. Indeed if any such privilege 
should be contended for or existed it would work 
most grievous hardship on an attorney who after 
he had been consulted upon what subsequently 
appeared to be a manifest crime &> fraud would 
have his lips closed & might place him in a very 
serious position of being suspected to be a party 
to the fraud & without his having an opportunity 
of exculpating himself. . . . There is no privilege 
in the case which I have suggested of a party 
consulting another, a professional man, as to what 
may afterwards turn out to be a crime of fraud 
& the best mode of accomplishing it (Bovill, 
(J.J.). — Ticiiborne V. Lushington (1872), Notes of 
Ih'oceedings, p. 5212. 

Annotations : — Refd. R. r. Cox & Railtou (1884), 14 Q. B. D. 

153. Mentd. Tichborne v. Mostyii (1872), L. R. 8 C. P. 

29. 

4259. .] — All communications between a 

solr. & las client are not privileged from disclosures 
but only those passing between them in professional 
confidence & in the legitimate course of pro- 
fessional employment of the solr. Communica- 
tions made to a solr. by his client before the com- 
mission of a crime for the purpose of being guided 
or helped in the conanission of it, are not privileged 
from disclosure. 

C. & R. were partners under a deed of partner- 
ship. M. brought an action against R. & Co. & 
obtained judgment therein, & issued execution 
against the goods of R. The goods seized in 
execution were then claimed by (k as his absolute 
property under a bill of sale executed in liis favour 
by R. at a date subsequent to the above-mentioned 
judgment. An interpleader issue was ordered to 
determine the validity of the bill of sale, & upon the 
trial of this issue, the partnership deed was pro- 
duced on C.’s behalf, bearing an indorsement pur- 
porting to be a memorandum of dissolution of the 
partnership prior to the commencement of the 
action by M. Subsequently C. &; R. were tried 
& convicted upon a charge of conspiring to defraud 
M., &; upon that trial the case for the prosecution 
was, that the bill of sale was fraudulent, that the 
partnership between R. & C. was in truth subsisting 
when it was given, & that the memorandum of 
dissolution indorsed on the deed was put there 


solr. & client made for the purpose of 
truldance or assistance in the com- 
mission of a crime or fraud. — Jonas 
V. Ford (1885), 11 V. L. R, 240.-— A US, 

4266 ii. .] — If a man should con- 

ddo to a profossioiial person that he 
had a treasonable or felonious intention, 
Sc wished to know how ho mlgrht 
execute it so as to escape punishment, 
such communication, which might 
make the person consulted firuilty of 
misprision If not disclosed,' would not 
be privileged ; but If a man meditates 


an act which, exceeding certain limits, 
would become criminal, & oonlinou 
within certain bounds would be per- 
fectly justifiable, the person asking 
the advice must be considered as seeking 
bow ho may avoid, & not how he may 
commit a crime ; & such communica- 
tion Is privileged. — R. v. Haydn (1825), 
2 Fox & S. Ir. 379.— IR. 

4266 ill. .] — In an action to set 

aside certain deeds made to the pre- 
judice of creditors, defender’s solr, 
was called on to produce a corre- 


spondonco between him & his client. 
Objected on the ground of con- 
fidentiality. The ct. after inquiry as 
to the description of the letters 
repelled the objection. The pro- 
ceedings libelled amounted to fraud, 
& therefore to a moral wrong. Letters 
passing between the bkpt. & his pro- 
fessional adviser in connection with 
the contemplated fraud were of the 
very marrow of the neoessary inquiry 
Sc certainly not privileged. — McGowan 
r. Wright (1852), l W. R. 184.— SCOT. 
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after M. had obtained judgment, &; fraudulently 
ante-dated, the whole transaction being, it was 
alleged, a fraud intended to cheat M. of the fruits of 
his execution. Upon the trial a solr. was called 
on behalf of the prosecution to prove that after 
M. had obtained the judgment C. <&; R. together 
consulted him as to how they could defeat M.’s 
judgment, as to whether a bill of sale could 
legally be executed by R. in favour of 0. so as to 
defeat such judgment, & that no suggestion was 
then made of any dissolution of partnership having 
taken place. '^Phe reception of this (evidence being 
objected to, on the ground that th(‘ communication 
was one between solr. A, client, & j>rivileged, 
the evidence was i*('c(uvcd but the (Question of 
whether it was properly receiv^ed v\'as reserved for 
this ct. : -Held : th(^ c'vidcmce was proi^erly 
received.— R. v. Cox & Raij/ion (1S84), 14 Q. R. 
I). 158 ; 54 L. .1. M. C. 41 ; 58 L. T. 25 ; 49 J . It 
874 ; 88 W. H. 890 ; I T. U. R. 181 ; 15 Cox, (t C. 
on, C. C. R. 

Annotatio7is .' - Conad. Ward r. Marnhall (1887), T. L. Tl. 
.')78 ; WilliaiiiH Quobrada lly., Laud & Copper Co., 
[18()5] 2 (Jh. 7 51 ; Weld -Blundell r. SiepheuH, [IDIDJ 
1 K. B. 520. Refd. I'roclor i\ Smiles (188()), 2 T. Jj. K. 
815 ; Re Postlethwaite, lie lliekruaii, Postlethwalte r. 
Biekman (1 887). 35 Ch. I). 722 ; K. v. Smith (11)15), 84 
K. B. 2153 ; O’Boiirko r. Darbishire, [19201 A. C. 

4260. Whether legal adviser compelled to give 
evidence — To prove usurious contract — Deed pre- 
pared by witness.] — An attorney who prepared 
deeds which are granted on an usurious considera- 
tion, may be called as a witness to itrove the usury. 
--Duffin V. Smith (1792), Peake, 14(1, N. P. 
Annotations :■ — Consd. Grocnoug-h v. Gaskcll (1833), 1 Mv. & 

K. 98. Apld. Weoks r. Argent (1847), HJ M. i<i: W. 817. 
Mentd. Herring v. Clobery (1842), 11 L. J. ('b. 149. 

4261. As to whether advice sought for law- 

ful or unlawful purpose.] -Dof d. Skfli.ahd r. 
11 ARRIS, No. 1201, atde. 

Whether legal adviser bound to produce docu- 
ments.] — See Dist’ovKRY, Vol. XV J II., ])]>. 118 145. 

In criminal proceedings.] — See Criminal I^aw, 
Vol. XJV., pp. 127-129. 

vii. Voluntariiij Itcvealed. 

4262. Privileged document produced for in- 
spection.] — A case laid before counsel on belialf 
of deft, wliich has been produced fur the inspection 
of pltf. under the usual order, may be read in 
support of pltf.’s motion for a receiver. — G korck 
V. Evans (1810), 4 V. A C. Ex. 21 1 ; 100 E, U. 982. 

viii. Clienl not lelthui Proteclion of l^ririlefje. 

4263. Duty of legal adviser to disclose com- 
munication.] —A solr. is bound to answer as to all 
matters confided to him by his cli(*nt whicli the 
client himself would be bound to answer. — h*e 
PlLLioTT (1850), Eonbl. 74 ; 11 li. T. O. S. 508. 

4264. .] — 'The solr. to bkpt. may be 

examined upon communications made to him pro- 
fessionally by bkpt . relating to his property or 
dealings. Bkpt. being compelled to disclose 
them, his attorney jiossesses no greater privilege 
than himself . — He Chancellor (1850), 16 L. 

O. S. 328. 

PART V. SECT. 2, SUB-SECT. 7.— 

C. (c) ix. 

4266 1. General rule.] — The privilege 
of a client that his solr. must not be 
admitted to disclose confldontial com- 
munications does not extend to the 
nonadmission of evidence of instruc- 
tions given to a common solr. in the 
presence of both parties. — Wilson v, 

McLkll.in, [1919] 3 W. W. H. 62.— 

CAN. 

4266 ii. .] — Where deft.s. at an 

J. — VOL. XXII. 


4265. .] — ^(1 ) A solr., in the presence of his 

client, objected to prodin^e a document, on the 
ground of professional conlidence : — Held : the 
document was not privileged as regarded the client 
himself, & its production would be ordered. 

(2) A witness is bound to ])roduce a document, 
in order that it may be given in evidence, notwith- 
standing he may have a lion on it . — Ue Cameron’s 
COALBROOK, ETC. liY. Oo. (1857), 25 Beav. 1 ; 58 
E. R. 535. 

Annotations : — As to (2) Befd. Re South Essex Estuary 

Keclamatloii Co., Ex. p. Baino & Layton (1809), 38 

L. J. Ch. 305 ; Re Rapid Road Transit Co., [1909] 1 Ch. 

96. 

Whether client bound to disclose communication 
— Legal adviser within protection of privilege.]- - 

See No. 1157, aiite. 

ix. Jjegal AdvUicr ('opinion to Both Parties. 

4266. General rule.] — Where two parties in dis- 
pute* liave one attorney, a communication by one 
to him in his common caiiacity is not privileged, 
but may be used by tlie other. Bali jh r. 
CrahocUvE (1882), J Mood. A R. 182, N. V. 
Annotation : — Folld. I’crry v. Smith (1812), 9 M. & W. 081 

4267. .] — Communications made to an 

a<4.orney, acting as such between two jiarties, arc* 
not ])rivileged from disclosure against- either party. 
— Cleve V. POWKL (1882), 1 Mood. A R. 228, N. E. 

4268. .] — Wlu‘i‘e, upon the sale of an estate, 

the same attorney was employed by the vendor A 
by the purchas(T : — Held : a eommunieation from 
the jiurchaser to the attorney, asking ftir time to 
pay the purchase-money was not piivdleged.- 
Berry V. Smith (1842)’, 9 M. A \V^ 681; J1 
Ij. ,I. Ex. 269 ; 1 52 E. R. 288 ; 'j)revious proeeedinqs., 
Car. A M. 551, N. P. 

Annotai ions - Mentd. Re Bayloy-Wortliitigtou «S,l C'oheii’s 

(.\>ntract, [1909] 1 Cli. 018; British BeniuglouH v. 

North Wosterii (!achar Tea Co., [1923] A. C. 4 8. 

4269. Solicitor employed by trustee — In matters 
of trust— Solicitor acting for cestui que trust — 
Although looking to trustee for costs.] — in an 

action by a ecstui que trust against a trustee, a 
communication was made by deft, to an attorney, 
who had been employed by him in the matters of 
the trust, & only relating to such matters. It 
appeared that the witness, though he looked to 
deft, for his costs, pltf. at th(^ thiui being a married 
woman, yet was acting for pltf., A did not consid(*r 
deft, as his client ; his emiiloyment having b(‘en 
only in getting in tluj monies due on the securities 
assigned to di*ft. under the trusts of a si‘i)aration 
deed, & which foniKid the subject of the trusts : 
Held : the communication was not privileged, A 
tlie real interest was in tin* eestui <iue trasl. jiltf. 
Shean V. Bhilh’S (1859), 1 \<\ A 449, N. B. 

(d) J n format ion acquired from ('ollateral Sources. 

4270. General rule.] — K elway v. Kelway 
( 1580), Cary, 89 ; 21 E. R. 47. 

4271. .] — An attorney is bound to disclose, 

when called as a witness by the adverse* party, 
the contents of a notice which he received to 
produce a paper in the hands of his client ; the 
privilege of the client extending to exclude the? 

(1878), I. L. R. 3 Bom. 91.— IND. 

4266 ill . . ] — An ai?on t f or a party 

found obHged to produce corre- 
spondence between himself &. the 
country agent & factor, relative to 
poss(‘H8'ion of an estate claimed by the 
other party, for whom the country 
agent had also been factor, although 
said to he confideuUal, & for the pur- 
pose of giving information for reducing 
the title of the other party. — H amilton 
(Dukk) V. Hamilton (1819), 19 Fac. 
Coll. 740.— SCOT, 


interview, at which pltf. was present, 
adniitbid their partnership to their 
attorney, who was then also acting as 
attorney for pltf. : — Held : the attorney 
was not precluded by Evidence Act, 
1872, 8. 126, from giving ovidcnco of 
this admission to him, because those 
stalemoiits did not appear to have been 
made to the attorney exclusively in his 
character of attorney for dofts., hut 
to have been addressed 1.o him also as 
attorney for pltf. — M emon Hajee 
Haiioon Mahomed v. Abdul Karim 


1C E 



418 


Evidence. 


Sect, 2. — Privilege: Sub-sect. 7, C. {d) (e), D. d: 

E. ; sub-aects. 8 (fe 9.] 

disclosure of any fact communicated confidentially 
to the witness in the character of his attorney. — 
SpeNCELEY V. SciIULENBURGH (1800), 7 JCast, 
357 ; 8 Smith, K. B. 325 ; 103 E. R. 138. 
An^tcU/ione : — Oonsd. Sawyer v. Blrchmoro (1835), 3 My. & 

K. 572 ; Dosborough v. Kawlins 0838), 3 My. & Or. 515 ; 

Ford V. Tennant (No. 2) (1863), 32 IJeav. 162 ; Kennedy 
Lyell (1883), 23 Oh. D. 387. 

4372. .] — Sawyer v. Birciimore, No. 4176, 

ante. 

4273. .] — Mackenzie v. Yeo, No. 4164, 

ante. 

4274. .] — The privilege which protects 

confidential communications between solr. & 
client from disclosure, does not extend to in- 
rormaii(3n acquired by a solr., not from his client, 
but from collateral sources, even though such 
information was obtained by the solr. in his 
character of solr. & solely by reason of his occupy- 
ing that position. — Eord v. Tennant (No. 2) 
(1863), 32 Beav. 162 ; 1 New Rep. 303 ; 32 
B. J. Oh. 465 ; 7 L. T. 733 ; 27 J. P. 211 ; 9 
Jur. N. S. 292 ; 11 W. R. 324 ; 55 E. R. 63. 
Annotations : — Consd. Konnody v. I^yoll (1883), 23 Cli. D. 

387. Refd. Ainsworth v. Wilding, [1900] 2 Cli. 315. 

4275. Information from client & other sources.] 

— If a solr. obtains infonnation from his client, 
& also from other sources, it is not privileged, & 
the solr. if made a jiarty to a suit with his client, 
is bound to answer interrogatories respecting it, 
though his client made the communications to him 
confidentially. — Lewis v. Pennington (1860), 
29 J. Ch. 070 ; 2 L. T. 314 ; 6 Jur. N. 8. 478 : 
8 W. R. 465. 


Annotations: Consd. KoniK^dy v. Lyell ( 1883 ), 23 Ch. T). 

387. Refd. Tournier r. National I'rovlneiul & I'nion 
Bank of England, 119211 1 K. B. 461. 


{e) Mailers Essential to Justice. 

4276. Non-disclosure defeating client’s intention 

-Validity of deceased client’s will.] — An attorney 

who prepared a testamentary paper, at the instance 
of the party benefitted by it, is not privileged, on 
the ground of professional confidence, to withhold 
from the court, facts relating to contemporaneous 
acts, upon which he founded his opinion of the 
testamentary (capacity of the party making the 
will. — Jones v. (iODUicu (1845), 6 Moo. P. C. C. 
16 ; 3 Notes of Oases, 487 ; 9 Jur. 313 : 13 E. R. 
391, P.O. 

Annotations ; --Mentd. Hiiidsoii v, Wcalherill (1854) 5 

Do U. M. & G. 3U1 ; Anon. (1855), 9 Moo. P. C. C. 434 • 

Moloney r. Casey (1863), 9 L. T. 57. 

4277. Enforcement of trust created by 

client.]— Russell v. Jackson, No. 4257, a?de. 

4278. Address of wardof court.] -B. being made 

a ward of ct. on bill filed, tSc a guardian appointed, 
the mother resisted the order, tSt removed B. to 
Spain. The mother subsequently came to England 
& an order was made for delivery up of the ward in 
a limited time, & her former solr. was examined 
in ct. as to her residence & other matters, & 
claimed professional privilege: — Held: (1) he 
was bound to answer such questions ; (2) no solr. 
or officer of the ct. or other person, can refuse to 
answer any questions, or do, or abstain from doing 
anything, whereby the ct. is prevented from 
discovering the residence of its ward. — Burton 
V. Darnley (Earl) (1869), L. R. 8 Eq. 576, n. : 
21 L. T. 292 ; 17 W. R. 1057. ’ * 

W l^pld. Ramsboiham v. Senior 
Heath r. Crealock (1873), 

4279. — .] — A solr. is bound to give to the 
ct. any information which may lead to the dis- 
covery of the residence of a ward of the ct. whose 


residence is being concealed from the ct., although 
such information may have been communicated 
to him by his client in the course of his professional 
employment. Therefore, where the mother of 
wards of the ct. had absconded with the wards, 
her solr. was ordered to produce the envelopes of 
letters which he had received from her as her solr., 
with the object of discovering her residence from 
the postmarks. — Ramsbotham v. Senior (1869), 
L. R. 8 Eq. 575 ; 21 L. T. 293 ; 31 J. P. 85 ; 17 
W. R. 1057. 

Annotations : — ^Refd. Heath v. Crealock (1873), L. R. 15 Eq. 
257 ; Crawoour v. Salter (1881), 18 Cli. D. 30 ; Rosenberg 
V. Liudo (1883), 48 L. T. 478. 

4280. Material facts in divorce suit.] — The 

E lea of privilege cannot be relied upon to keep 
ack material facts from the ct. in a divorce suit ; 
nor by a client who has attacked the character of 
her solrs. in order to prevent them from vindi- 
cating it. — Lambart v. Lambart (1907), 51 Sol. 
Jo. 345. 

4281. .] — Semhlc : a solr. who has acted 

for resp. in a divorce suit is a compellable witness, 
his evidence as to statements made by resp. 
may be accepted by the ct. in coming to a con- 
clusion as to the truth of a confession of adultery 
made by resp. — G etty v. Getty, [1907] P. 331 ; 
76 I.. J. P. 158 ; 98 L. T. 00. 

Annotation: — Mentd. Weinberg v. Weinberg (1910), 27 
T. L. U. 9. 

.] — SeCf further, Husband & Wipe. 

D. Duration of Privilege, 

4282. Permanent.] — Wilson v. Rastall, No. 
4148, ante. 

4283. ~ — .] — The attorney for deft. In a 

former action cannot be called as a witness to prove 
the debt, in an action against the sheriff for 
an escape, where he became acquainted with the 
business only by the information of his client. — 
Sloman V. Herne (1798), 2 Esp. 695, N. P. 

4284. .] — Fisher v. Heming (1800), 

Phillipps A; Arnold on Tjaw of Evidence 10th cd., 
Vol. 1, p. 116. 

Armoiations : — Dbtd. Lloyd v. Mostyn (1842), 12 L. J. Ex. 1. 
Refd. Calcraft r. Guest (1898), 67 L. J. Q. B. 505. 

4285. .] — Letters between deft, or his solr. 

& the solrs. of ins predecessor in title admitted 
as secondary evidence of contents of deeds in the 
possession of deft. & which he refused to produce. — 
Sutcliffe v. James (1879), 40 L. T. 875 ; 27 
W. R. 750. 

E. Waiver of Privilege. 

4286. What amounts to — Witness allowed to be 
examined — Waiver of privilege as regards cross- 
examination.] — Where at land the party calls 
upon his attorney for a witness the other side may 
cross-examine him to the point in the cause. — 
Vaillant V. Dodemead (1743), 2 Atk. 524 ; 26 
B. R. 715, L. 0. ; subsequent proceedinqs, 2 Atk. 
592, L. C. 

Annotations : — ^Refd. Lloyd r. Lloyd (1839), 2 Curt. 262. 
Mentd. Parkburst v. Lowten (1819), 2 Swan. 194. 

4287. Effect of — Duty of legal * adviser to give 
evidence.] — Lea v. Wheatley (1678), 20 State Tr, 
674, n. 

4288. .] — Baillte’s Case (1779), 21 

State Tr. 1. 

Annotations : — Mentd. Harrison v. Bush (1856), 5 E. & B. 
344 ; R. V. Goodwin (1857), 21 J. P. 742. 

4289. ,] — In an action by the assignees 

of bkpt. communications made by bkpt. to his 
attorney may be given in evidence, to prove the 
act of bkpey. if bkpt. consents ; & it does not lie 
in the mouth of deft, to take the objection to their 
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disclosure. — Mehlk v, Moore (182ft), 2 O. & V , 
275 ; Ry. &: M. 390, N. P. 

Annotcdion -Refd. Re Chancellor (1850), 1C L. T. O. S. 
323. 

4290. .] — Solr. for prisonei's, autho- 

rised by one of them to give his confidential 
statement in evidence, called by the ct. — R. v, 
Reen & Lintott (1909), 2 Or. App. Rep. 310, 

C. C. A. 

4291. Refusal to waive privilege — Effect of — 
No adverse presumption against party refusing.] — 

There is no presumption of fact to be made against 
a party who enforces the rule against the disclosure, 
by his solr. of knowledge professionally acquired.- - 
AVent WORTH V. Leo YD (1864), 10 H. L. (las. 589 ; 
33 L. J. Ch. 688 ; 10 L. T. 767 ; 10 Jur. N. H. 961 ; 
11 E. R. 1154, II. L. 

Annotation: — Mentd. A.-G. v. Richmond (No. 1), (1908) 
2 K. B. 729. 


Sub-sect. 8. — Ministpris of Reijgton. 

4292. Obligation to disclose confidential com- 
munications.] — Broad ik Pitt, No. 4194, ante. 

4293. .] — Wilson v, Rastai.l, No. 4148, 

ante. 

4294. — — .] — A (“haplain t o a workhouse had in 
his spiritual caiiacity frequent conversations there 
witli prisoner, who was charged with the mui'der 
of her child, but who was too ill to be removed 
from the workhouse ; sembU : these conversations 
ought not to be adduced in evidence on the trial. — 
R. v. CIRIFFIN (1853), 6 Cox, O. 0. 219. 

4295. Statement received in confessional.] 

— Semhle : statements made to a priest or clergy- 
man in sacramental or quasi-sacraniental con- 
fession are privileged, hut anything said or done 
out of confession is not so, even although its 
disclosure may incidentally disclose the identity 
of the party.— R. r. Hay (1860), 2 V, & P. 4. 

4296. .] — There arc many com- 

munications which, though absolutely nec'essary 
because without them the ordinary business of 
life cannot be carried on, still are not privileged. 
The communications made to a medical man wliose 
advice is sought by a i)at/ient with respect to the 
probable origin of the disease as to which he is 
consulted, & whic;h must necessarily be made in 
order to enable the medical man to advise or to 
prescribe for the patient, are not iirotected. 
Communications made to a priest in the con- 
fessional on matters i)erhaps considered by the 
penitent to be more important even than his life 
or his fortune, are not protected. Communica- 
tions made to a friend with respect to matters of 
the most delicatvC nature, on which advice is 
sought with respect to a man’s honour or reputa- 
tion, arc not protected (Jessel, M.R.). — Wheeler 
V, Le Marchant (1881), 17 Ch, 1). 676 ; 50 


L. J. Ch. 793 ; 44 I.. T. «32 ; 45 .1. P. 728 ; 30 
W. R. 235, C. A. 

Annotations : — Refd. Kennedy v. Lyell (1883), 23 Oh. D. 
387 ; WeathifiThouse v. Mid, Uy. (1883), 48 L. T. 462 ; 
Proctor r. Smiles (1886), 5,5 L. J. Q. B. 467 ; Kysho v. 
Holt. Childs & Brotberton, [1888] W. N. 128 ; Lowden 
r. Blakoy (1889), 23 Q. B. D. 332 ; Sammon r. Bennett 
(1892), 8 T. L. R. 235 : Learoyd v. Halifax Joint Stock 
Banking Co., [1893] 1 CJh. 686 ; Calcraft v. Guest, [1898] 
1 Q. B. 759 ; R. v. BuUivant, [1900] 2 Q. B. 163. Mentd. 
Pearce v. Foster (1885), 15 Q. B. D. 114. 

4297. .] — Ruthven De Bour (1901 ), 

45 Sol. Jo. 272. 

4298. .] — In a suit by the husband it 

appeared that, subsequently ti) the discovery by 
petitioner of an alleged act of adultery between 
resp. & co-respondent, resp. had an interview with 
a clergyman, who, at the trial, was called as a 
witness on behalf of petitioner, but objected, on 
the ground of privilege, to disclose the conversa- 
tion or anything tliat took place at tlic interview ; 
'- Held : tlie clergyman had no right to withliold 
the information.— Normanshaw v, Normanshaw 
& Measham (1893), 69 L. T. 468. 

In criminal proceedings — Confessions made to 
ministers of religion.] — See Criminal JvAw, Vol. 
XIV., p. 421, Nos. 1401, 1404. 


Sub-sect. 9. - Medical Advisers. 

4299. Obligation to disclose confidential com- 
munications — Suits for jactitation of marriage.] — 

R. 1’. Kingston (Duchess) (1776), 20 State Tr. 

355, 573. 

Aniwtations : — Refd. WIIhoii v. Rastfill (1792), 4 Term Rep. 
753 ; Doc d. Peter r. Watkins (1837), 4 Scott, 155. Mentd. 
Galbraith v, Neville (1789), 1 Doug. K. B. 6, n. ; KonneJl 
V. Abbott (1799), 4 Ves. 802 ; White v. Hall (1806), 12 
Ves. 321 ; R. v, Knaptoft (1824), 2 B. & C. 883; StalTord 
V. Clark (1824), 9 Moore, (\ P. 724 ; Bland v. Lyiiam (1827), 

5 L. J. O. S. C. P. 87 ; Martin v. Nicolls (1830), 3 Sim. 458 ; 
Thompson v. Blackhurst (1833), 1 Nov. & M. K. B. 266 ; 
Bandoii v. Bechcr (lcS35), 9 Bii. N. S. 532 ; R. v. Wye 
(1838), 7 Ad. & El. 761 ; R. v. Caley (3 841), 5 Jur, 709 ; 
Hill V. Barry (1842), 7 Jur. 10 ; R. v. Sow (1843), 4 Q. B. 
93; Meddoweroft v. Ilugueniu (1844), 4 Moo. P. C. C. 
386; Robertson v. Stnith (1844), Dav. &c Mer. 772 ; 
Bari'S V. Jackson (1845), 1 Ph. 582 : Tarry v. Newman 
(1846), 15 M. & W. 646 ; Do Bode v. R. (1848), 13 Q. B. 
364 ; Bailey v. Harris (1849), 13 Jur. 341 ; O'Brien v. R. 
(1849), 3 Cox, C. C. 360 ; R. r. Basingstoke (1850), 14 
Q. B. 611 ; Bank of Australasia v. Nias (1851), 16 Q. B. 
717 ; R. V, Blakemorc (1852), 2 Den. 410 ; R. v. Haughton 
(1853), 1 E. & B. 501 ; Shedden v. Patrick (1854), 23 
Jj. T, O. S. 194 ; R. v. Hartingtoii Middle Quarter (1855), 
4 E. & B. 780 ; Cammoll v. Sewidl G858), 3 H. & N. 617 ; 
Liverpool Bank v. Foggo (1800), 2 L. T. 594 ; Routledge 
V. Hislop (1860), 2 E. & E. 549 ; Accidental Dcatli Jnsce. 
V. Mackenzie (1861), 5 L. T. 20 ; Hewlet t v. TarU^ (1861), 
10 C. B. N. S. 813 ; Hunter i\ Stewart (1861), 4 De G, F. 

6 J. 168 ; The Justyn (1862), 6 L. T. 553 ; Swan v. North 
British Australasian Co. (1862), 7 H. & N. 603 ; Rogers 
V. Hadley (1863), 9 Jur. N. S. 898 ; Simpson v. Fogo 
(1863), 8 L. T. 61 ; Nawab Sidhee Naziir Ally Khan r. 
Ojoodhyaram Khan (1866), 10 Moo. liid. App. 540 ; R. r. 
Fanning 0 866), 10 Cox, C. C, 411 ; Pat ch v. Ward (1867), 
3 Ch. App. 203 ; Finney v. Finney (1868), L. R. 1 1>. & D. 
483 ; Uchsonbeim v. Papolior (1873), 8 Ch. App. 695 ; 
B'littera v. Allfrcy (1874), L. R. 10 C. 1'. 29 ; Dover v. 


PART V. SECT. 2, SUB-SECT. 9. 

a. Ohligntion to disclose.] — Brown v. 
Carter (1865), 9 L, C. J. 163. — CAN. 

b — On a question by a 

medical man while under examination 
as a witness, the ct. ruled that he need 
not disclose what had passed between 
himself & his patient in professional 
confidence. — Kilian v. Kiijan (1908), 
E. D. C. 379.— S. AF. 

0 . .] — A medical practitioner, 

subpoenaed to give evidence In a divorce 
case, on being asked whether ho had 
treated deft., a patient of his, for a 
venereal disease, claimed privilege : — 
Held : he was bound to answer the 
ouestion. — P abkes v. Parkeb (1916), 
C. P. D. 702. — S. AF. 


d. Disclosure prohibited by statute 
— Without consent of patient.] — Held: 
the prohibition in l^vidence Act, 
1890 (VicL), s. 55, extends to anything 
which comes to the knowledge of the 
physician or surgeon with regard to 
the health or physical condition of the 
patient, as well as anything said by 
the patient to him, while the relation- 
ship of medical advisor & patient con- 
tinues, provided that it was reason- 
ably necessary for the purpose stated. 
— National Mutual Life Absocn. 
OF Australasia, Ltd. v. Oodrich 
(1909), 10 C. L. R. 1.— AUS. 

e. .1 — ^Tho tendering by 

a patient of any part of his person 
for examination, with a view to medical 
treatment, to a physician is a com- 


munication within Evidence ITurthor 
Amendment Act, 1895, s. 9 (2), & 
cannot bo divulged in any civil pro- 
ceedings without the consent of tlie 
patient. — Stack v. Stack (1905), 25 
N. Z. L. R. 209.— N.Z. 

f. Extent of priailcye.] — The privilege 
attaching to communications made by 
a patient to a physician or surgeon in 
his professional capacity is restricted 
to coramunications, oral, written, or 
by signs, necessary to enable such 
physician or surgeon to prescribe or 
act for such person, & does not extend 
to matters discovered by such physician 
or surgeon on examination of the 
patient*s body or during operation, or 
to communications of any kind made 
by such physician or surgeon to the 
E E 2 
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Heci. 2. — Privilege: Suh-seeiff. 9, 10 ct* 11. Sect. 3: 

Svh-sect, 1, A, (a) i.] 

Child (1876), 34 L. T. 737 ; Leggott r. G. N. Ry. (1876). 

1 Q. B. D. 599 ; R. v. Hutchings (1881), 6 Q. B. D. 300 : 
Abouloif V. Oppenheirner (1882), 10 Q. B. D. 295 ; Priest- 
man V. Thomas (1884), 9 P. D. 70 ; Caird v. Moss (1886), 
33 Ch. D. 22 ; Soton v. Lafono (1886), 18 Q. B. D. 139 ; 
Borough V. Collins (1890), 15 P. D. 81 ; Kingston-upon- 
HuU Oorpn. v. Harding (1892), 62 R. J. Q. B. 55 ; A.-G. 
for Trinidad & Tobago v, Krichd, fl893J A. C’. 518 ; Wallis 
r. Hands (1893), 02 R. J. Ch. 586 : Boswell r. Coaks (1894). 
86 R. T. 365, n. : Ballantyne v. Maokiunon, 11896] 2 Q. B. 
455 : Dalton v. Fitzgerald (1897), 66 R. J. Ch. 604 ; N. K. 
Ity. v. DulRni Overseers, 11898] 2 Q. B. 66; Byiioe 
Bank of ICngland, I1902J 1 K. B. 467 ; Turley v. Daw 
(1900), 94 R. T. 210 ; Hill v. Clifford, Clifford v. Timms, 
c:iifford v. I*hlllips, 11907] 2 Ch. 236; Burdett v. Horne 
(1911), 27 T. R. li. 402 ; In the Katate o/ Crippen, [1911] 

1'. 108 ; Bedford v. Cowtan, (19161 1 K. B. 980 ; Isaacs 
r. .Salbstein, 11910] 2 K. B. 139 ; C. (otherwise IT.) v. C., 
11921] P. 399 ; Ord r. Ord, [1923] 2 K. B. 432 ; Port of 
Jiondon Autliority v. Woolwich Corpn., [1924] 1 K. B. 30. 

4300. .] ™WiR.‘^ON V. Kastaij., No. 4148, 

ante. 

4301. .]--A witness [a surgeon] upon cross- 

examination, is (iornpellabie, if rtniuirtni by the 
niinistrant, to iiroduce all written connnuniea- 
i-ions addressed D) liini, tlie witness, by tlie solr. 
or other agent of tlie producent relative t4> liis 
examination as a witness in the (•au.se. Atkinson 
V. Atkinson (1825), 2 Add. 4li8 *, 1()2 E. U. BBB : 
suhseg'iunU proceedhigs, 2 Add. 484. 

J nnotntion : — Mentd. Davidson v. Davidsori (1856), Dea. & 
Sw. 167. 

4302. .] — Medical persons are bound to ' 

reveal (;oniide-ntial eommunicatioiis, when called 
upon in ets. of justicM*..- K. (iiBBONs (1828), 1 
(1. A V. 97. 

Anndidian : — Reid. Doe d. JVtcr r. Wal-kins (1837), 4 .Scott, 
155. 

4303. .] — Statements in writing by a ])atient 

lo a medical man, describing the symptons of the 
illness upon wiiioli the medical iriau has advis(Ml 
the ])atit*nt are not admissible in evidence.- 
Witt v. Witt Klindwoktii (1892), 8 Sw. <fe IV. 

1 48 ; 82 Ju .f. P. M. & A. 179 ; 8 1.. T. 175 ; 9 
,)ur. N. S. 207 ; 11 W. U. 154 ; 104 E. R. 1228. 

4304. .]— Whkkrkh v. Le Mabciiant, No. 

1290, ante. 

4306. — — Discretion of court.] -Kitson r. 
Pi.AYFAiTi (1890), TivicM. Mar. 28. 

4306. Treatment of patient under national 

scheme for dealing with venereal disease.]— A 

medical man, who in the course of treating a patient 
under the national scheme for dealing witii vtutereal 
disease ascertains that the patient is sulfering from 
such a disease, may be compelled to giv^e evidence 
to t/bat (‘ITeet, although the statutory regulations 
to the scheme enjoin absolute secrecy on the 
medical man. — CiArneu r. Gabneu (1920), 80 
T. L. P. 190. 


SUB-.SECT. 10. — Husband and Wife. 

Whether bound to disclose communications 
between each other — General rule.] — See Evi- 
dence Amendment Act, 1853 (c. 83), s. 3 ; Criminal 
Evidence Act, 1898 (c. 36), s. 1 (d). 

4307. Marriage tie severed — By divorce.] — 

Where man & wife are divorced by Act of Parlia- 
ment, the wife is not competent to prove a contract 
made by her husband previous to the divorce. — 
Monroe v. Twisleton (1802), Peake, Add. Cas. 
219, N. P. 

AnnoUUions .‘--Consd. Aveson v. Kiniiaird (1805), 6 East, 

188. Apld. l)ok(jr V. Hasler (1824), Ry. & A1. 19H, 

O’Ooiinor v. Marjori banks (1842), 4 Man. & G. 435. 

4308. — By death.] — A widow cannot b(' 

asked to disclose conversations between herself 
& her late husband. — D oker v. IIasrer (1824), 
Ity. A M. 198, N. P. ; subsequent proceedimfs 
(1825), 2 Bing. 479. 

4309. — — ——‘I — 1b an action by 

administrators, in a matter alTcniting the estate of 
the. intestate, his w’idow is not an admissible 
witness, even against her own interest, to prove 
any acts or declarations of liei* deceased husband. 
— O’Connor v. Matuoribanks (1842), 4 Man. & (J. 
435 ; 5 Scott, N. It. 394 ; 11 L. J. C. P. 207 ; 0 
Jur. 509 ; 134 E. li. 179 ; subsequent p 

(1813), 12 P. .T. C. P. 101. 

Annotaiions : Davies v. ITiloharcl (1853), 20 R. T, 

G. S. 316. Refd. Barbat v. Allen (1852), 21 J.. .1. Ex. 

155 ; St.ai>let(>n v. Crofts (1852), 18 0. B. 367. 

4310. Marriage void.] — woman who was 

married to a man, but wliose marriage to him is 
void by reason of lier liaving a fonner luisband 
living, who had been supposcnl dead, ma>^ bi^ 
examined against him to prove his declarations 
made whiUi she lived wdth him as his wife. 
Welrs V. KrsiiER (1881), 1 Mood. A It. 09 ; .sub 
nom. WET.iiS V. I^Yetcheu, 5 C. A P. 12, N. P. 

4311. Whether evidence of third party admissible 
as to conversations between husband & wife.] ™ 
Evidence of what occurred during a conversation 
between husband A wife, if given by a third person, 
is receivable as (evidence of a fact. '-IIamb v. Pcjbin- 
SON (1805), 16 L. T. 29. 

In criminal proceedings.] — See Chimin a r 

Paw, Vol. XIV., pp. 892-894, 427, Nos. 1185, 
4189, 4140, 4509. 

In matrimonial causes.] — See TTusbani) A ii i:. 


Hur-sect, 1 P - Other Peusons. 

4312. Person to whom secret entrusted.] - 

Wheereh V. Le Marchant, No. 4290, ante. 

4313. Executor.] — On an incpiiry in an action 
for criminal conversation into the, circuinstan(a‘H 


patient. — Rucena v. NationalMutu at. 
Rife Assocn. oi'' Australasia, Rtd. 
(1911), 31 N. Z. R. R. 481.~N.Z. 

g. .] — The privilege afforded 

by Evidence Act, 1908, 8. 8 (2), to 
cominunications made by jiatientH to 
tboir iiiodieal nuni in their pi'ofeaslonal 
capacity is not destroyed by the sub- 
Hcqiient coiumunication by such 
medical advisors in the course of their 
duty to other persons, & such latter 
communications cannot therefore be 
divulged without the consent of the 
patients. Such privilege extends to 
to inquiry under Commissions of 
Inquiry Act, 1908.— Rc St. Helens’ 
Hospital (1913), 32 N. Z. R. li. 682.— 
N.Z. 

h. Statement made hy medical 

■man to chemist. \ — A doctor in making a 
complaint to a chemist that he had not 
dispensod a medicine in accordance 
witJi the prescription, is In a privileged 


position, & anything said or written 
by the doctor to the chemist, pertinent 
to the occasion, will be protected unless 
malice is proved.— G all r. Si.ksbor, 
[1907] S. C. 708.— SCOT. 

PART V. SECT. 2, SUB-SECT. 10. 

k. Whether hound to disclose cotn- 
■munications between each other.] — 
Couiniimications made since marriogii 
between husband A wife are not 
privileged from discovery. — Dee v. 
Ball (1919), S. A. R. R. 167.— AUS. 

l. — — .] — A statement made to 
a wife by her husband, who was 
travelling under an assumed name, 
as to his reasons for doing so, is a 

rivlleged communication, & she is not 

ouiid to answer it In an action 
brought by her husband wherein 
the fact of his commission of a crime 
is Involved. — E llia v. Power (1880), 
20 N. B. R. 40 ; 6 .S. O. R. P— CAN. 


PART V. SECT. 2, SUB-SECT. 11. 

m. Bank ynanayer.] — The manager 
of a branch bank at W., having its 
head oflico at M., laid an information 
against pltf., who subsequently brought 
an action against the bank for malicious 
arrest. On an examination of the 
manag(5r : — Held : bo was l ight in 
refusing to answer the following 
question : “ Did you from time to time 
communicate the facts previously 
stated in your examination as they 
oocnrrt'd ? ” — McRean v. Merchants 
Bank (1884), 1 Man. R. R. 178.— CAN. 

n. Agent — Waiver of privilege.] — 
A party, hy calling his agent, as a 
witness, waiver the luivilege of secrecy 
in the agent. — Forteith v. Fife. 
(Earl) (18‘21), 2 Murr. 463.— SCOT. 

o. .] — The former agent of a 

party is bound not to disclose con- 
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oC deft., the exor. of a deceased relation is bound 
to answer a question, which requires him to state 
the amount of property deft, acquired under the 
\v^ill of his testator. — Peteii v. Hancock (1824), 

1 0. & P. 375, N. P. 

4314<. Peer.] — Shrewsbury’s (Countess) Case 
(1012), 12 Co. Rep. 91 ; 2 State Tr. 709 ; 77 E. R. 
1309. 

AnnoUtiion Mentd. Grand Opinion for tho Prerogative 
C'Oncerning the Royal Family (1717), Fortes. Rep. 401. 
4315. Scrivener.] — Harvey v. Clayton (1075), 

2 Swan. 221, n. ; 36 K. R. 599. 

Annoiaiions : — Consd. Orconhough v. Gaskcll (183.3), Coop. 
temp, Brough. DG ; Jones v. Pugh (1842), 1 Ph. 96. Refd. 
Turquand r. Knight (1836), 2 Gale, 192. 

Telegraph company.] — See Part IV., Sect. 11, 
sub-sect. 10, ante. 


Sect. 3.— ATTENDANCE. 

Sub-sect. 1.^ — Subpcena ad testificandum. 

A. Witnesses within Jurisdiction. 

(a) Issue of Subpoena. 
i. In General. 

4316. May be issued before complaint made.] 

— R. V. \'1CKEIIY, No. 4091, post. 

4817. May be issued at any stage of proceedings 
— Subject to control of court.] —Any party may 
without leave of the ct. issue a subpenna for the 
examination of a wit ra^ss at any stage of an action ; 
but the ct. will exercise a control oV(‘r this privilege 
to prevent its being oppressively used. In an 
action for the redemption of a mtg(‘. the usual 
judgment was tjbtained <5C deft., the mtgee., ])ro- 
ceeded to voucli his accounts in chambers. Ihtfs. 
subpoenaed a solr. who had acted for botli parlies 
in the mtgc*. transactions, in order to examine 
him with respect to tip; moneys received by liim 
on account of botli parties : — Held : i)ltf. was 
(‘ntit-U'd to issue the Mibpoina A to examine tin; 
witness. - Raymond v. Tabson (1882), 22 (’!». ]). 
430 ; 18 1.. 103 ; 31 W. R. 39 i, 0. A. 

Aniiotatiou Refd. K()H(Mibcrg v. Lindo (1883), 18 L. T. 

■178. 

4318. .] — 4iie ct. will not ])ermit the 

iMil(‘s of procedure to be oj>prcssively used, tV- 
although a suitoi* has tbe i)rivileg('- of issuing a 
subp(ena for thcMToss-examination of a witness at 
any stage of the aetiori, t he piivilege will be con- 
trolled in a propel- case. 

litf. in an administration .-ictioJi, wiio was also 
residuary h^gatee & extrix. under the ^^iIl the 
ti-usts of which it w^as sought to execute, took out 
an ordinary summons for accounts under R. 8. (t, 
Ord. 15, r. J, ix in support of the summons, 
& by direction of ilie cliief cl(U*k, made filed an 
alfKiavit to fonnally pi’ove her title. Defts., who 
were Jier co-exors. & also residuary legatees, served 
iier with a notice to attend luiorc^ the examiner 
for th(' purpose of being cross-examined upon the 


affidavit, but alleged no reason for believing that 
any useful result would be obtained, except that 
it was unnecessary & contrary to the wishes of their 
testatrix that the estate should be administered 
by the ct. : — Held : defts. were abusing the process 
of the ct., & a motion to compel the attendances 
of pltf. was refused with costs . — Re Mundell, 
Fenton v. Cumberlege (1883), 52 L. J. Ch. 750 ; 
48 L. T. 776. 

4319. .] — Although as a general rule 

a writ of subpoena may be served at any stage of 
the iiroceedings in an action, yet service at a time 
when, to the knowledge of the i)arties, tlie action 
cannot possibly be tried during the current sittings 
amounts to an abuse of the process of tho ct., 
ought to be set aside. — London & Globe Finance 
Corpn. V. Kaufman (1899), 09 li. .1. Ch. 196 ; 18 
W. R. 458 ; 16 T. L. R. 62. 

4320. Issue of subpoena merely to compel witness 
to stand up In court for Identification — Abuse of 
process of court.] — A person, who attends in ct. on 
subxicena cannot against his will be asked to stand 
up in ct. for identification. 

It is an abuse of the process of the ct. that any 
one should be brought to the et. by siihpcrna solely 
for the puri)ose of being compelled to stand uj) 
for idontiftcation (Shearman, .L). — Farulli v. 
Farulli Redebzoli, [1917] V. 28 ; 86 L. J . R. 
35; 116L. T. IH. 

.] — Sei'y also. No. 4319, anfe. 

4321. Setting aside subpoena— Jurisdiction of 
court — Issue abuse of process.] — London (Jt.obe 
Finance Corpn. r. Kaufman, No. 4319, anlc. 

4322. - — — Issue not bona fide.] — (1) The 

K. R. l)iv. of the Higli Ct. of .Tustiee lias juris- 
diction to set aside a subptena. issued in a criminal 
X)roceeding. 

(2) A witness served with asubponia cannot get 
it set aside by merely swearing that lie (;an give- 
no material evidence. Rut the ct. being satisfied 
that wu*its of subpoena ad IcstiJUanduni bad been 
issue* not bond fide for the i)uri)osc of obtaining 
1 r(4evant evidence ik. that the witnesses naim'd in 
them wc*re in fact unable to get relevant evidc'ucc^ 
S(‘i the snbpccnas asid(*. R. v. Raines, j 1 9091 
1 K. R. 258 ; 78 J.. ,J. K. R. J 19 ; 100 J.. T. 78 ; 
25 'V. L. R. 79; 21 Cox, (h C. 756; sub mnn. 
H. V. Baines, F.c p. As«h]ith, 72 J. R. 521 ; sub 
noni. R. V. Barnes, 53 Sol. .)o. 101. 

4323. Effect of issue of subpoena —Breach of 
undertaking not to molest.] -By an undertaking 
deft., whose wife wais another deft., ^ his solr. 
undertook that no attemxit should be mad<‘, 
dirtu.-tly or indirtjctly, by reason of the production 
of the wife before the examiner, to discover her 
residence, or in any way to molest her. Th(' 
husband & bis solr. signed the jegistrar’s book at 
tho foot of the undertaking. When the wdfe 
attended before tlio examiner, the liusband’s 
solr., upon the conclusion of her examination, 
served her with a writ of subx)mna to attend as a, 


iUh'utial iuforiimtioii. — WiauT r. 
Ewing (1828), 4 Murr. r>84.~SCOT. 

p. I’ublic sermint — Postmaster.] ~ 
Tho postiiia8ler of D. having boon 
HuinmonoJ as a witness in a cause ^ 
asked wlud-her hi- had (»r not then in 
tho offleo a letter addressed to potr. 
& an advice of a post office order for 
money to be paid to him which potr. 
bad not yet elaimed, the witness 
appealed to the et. whether lie was 
boimd to answer in view of his oath 
of secrecy as a servant of tho post 
office : — Held : he might answer 

whethiu he had t ht^ lot ter or the advice 
but no further. — James v. Glakk 
(1841), Bluett, 226.— I. of M. 


q. — — Officer of police.] — Au 
officer of iiolico is not bound to dis- 
close the names of persons who have 
given Information concerning a crime. 
— Isaacs v. Fkoomberg (1894), lo 
N. L. Jt. 110.— S. AF. 

r. Univeraitv professor.] - - A pro- 
fessor in a university bound to disclose 
statements made at a mooting of tho 
Senatus Academieus . — Hamilton v, 
Hope (1827), 4 Murr. 2^.— SCOT. 

PART V. SECT. 3. SUB-SECT. 1.— 
A. (a) i. 

8. Time of issuing.] - A sub- 
pneua should not be dated prior lo tho 
time at which the party taking out 


uch subpoena is entitled to examine 
he party or witness served. — 
frMuuRAY 11 . Grand Thunk Ilv. Co. 
1870), 3 Ch. Ch. 130.— CAN. 

t. Who may issue — Magistrate he- 
ire whom case is to be iVeard.]— Under 
mnmary Convictions Act, s. 16, only 
Justice before whom tho case is to 
0 heard has authority to issue a 
Limmons for a witness.— Byrne r. 
RNOLI) (1884), 24 N. B. R. 161 ; affd. 
lass. Dig. 107.— CAN. 

a. _ Discretion of magistrate.] 
-Under Criminal Code, s. 671, a 
lagistrate has some discretion, & 
lay refuse to summon as a witness 
no whose evidence would not, in his 
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Sect, 3. — Atiendatice : SuJb-secL 1, A, (a) i., ii. 
ii'L, (6) (c) i.« i ‘ 

witness in another cause. On motion to commit 
the solr. to prison for breach of the undertaking, 
the solr. appearing in person stating that he did 
not intend to comit any contempt of ct., or any 
breach of the undertaking, tiie ct. would not com- 
mit the solr. but made him pay the costs of the 
apxdication. — IjAwford v. Spicer, lie Solicitor 
OP THE Court (1856), 27 L. T. O. S. 75 ; 2 Jur. 
N. S. 504 ; 4 W. 11.497. 

Annotation Refd. Heath r. Croelock (1873), 21 W. R. 380. 

4324. Jurisdiction of court to restrain 

witness from obeying subpoena.] — I am quite satis- 
lied that I could not, under any circumstances, 
grant an injunction to restrain deft, from obeying 
a subpoena to attend as a witness in ct. & answering 
questions which might be properly put to him in 
the course of examination as a witness, the refusal 
to answer which might lead to his committal to 
prison for contempt of ct. (North, J.). — London 
ite Leicester Hosiery Co. v> Griswold (1886), 
2 T. Ju K. 676 ; Grimn’s Patent Cases (1884-1886) 
154; 3K. P. C. 251. 

Failure of witness to obey subpenna.] — See 

Hub-sc^ct. 7, A., pofit, 

ii. Against Whom issued. 

4325. Executor — Refusal to obey citation to 
bring in will.] — A will not being forthcoming after 
testator’s death the exor., who was supi)osed to 
have the custody of it, was cited to bring it in, 
but disobeyed the citation. The ct. issued a 
subpoena under Court of Probate Act, 1877 (c. 77), 
8. 26, to compel his attendance to be examined in 
ct. as to his knowledge of the will. — In the Goods of 
Jaws (1872), L. K. 2 P. & D. 458 ; 41 L. J. P. & M. 
41 ; 26 L. T. 530 ; 36 ,T. P. 503 ; 20 W. li. 572. 

See, further, Executors. 

4326. Witness refusing to swear affidavit.] — 

WrNFTELD V. SlIOOLBRED, [1880] W. N. 192. 

iii. In What Proceedings issued. 

4327. Attendance before Judge — Or com- 
missioner.]-— Anon. (1669), Toth. 156 ; 21 E. 11. 
153. 

4328. Attendance before master.] — Shortp:r v. 
Scortin (1724 ), Bunb. 169 ; 145 E. II. 635. 

4329. Attendance at assizes — Issue from Crown 
Office.] — A subpoena may be issued from the Crown 
Office, requiring a witness to atttmd at the assizes 
in the county to give evidence in support of an 
intended x^rosecution for a felony ; & the ct. will 
grant an attachment against him for not attending 
in obedience to the subpoena. — II. v. Ring (1800), 8 
Term Hep. 585 ; 101 E. II. 1560. 

Annotation: — Bold. R. v. Brownell (1831), 1 Ad. & El. 508. 


4330 . Taxation of costs.]— The ct. will not com- 
liel the attendance of a witness before the pro- 
thonotary to enable him to tax a bill of costs 
arising in this ct. referred to him for that purpose 
by a master in chancery. — P rotherob v. Thomas 
( 1819), 8 Taunt. 670; 3 Moore, C. P. 3; 129 
E. R. 544. 

4331 . Application for removal order.] — On an 

application before magistrates in petty sessions 
for an order to remove a pauper to parish A., 
where it is sought to show a settlement by rating, 
a subpoena ad testificandum & a subpoena duces 
tecum may issue from the Crown Office to the 
X)arish officer of A., commanding him to attend 
the examination at petty sessions, give evidence, 
& produce the parish rate books ; &, if he disobeys, 
this ct. will grant an attachment. — R. v. Green- 
away, R. r. Carey (1845), 7 Q. B. 126 ; 2 New 
8css. Cas. 103 ; 1 New Mag. Cas. 393 ; 14 L. J . M. C. 
190; 5L. T. 0.8.370 ; 9 J. P. 837 ; 9 Jur. 1009; 
115E. R.436. 

Annotations: — Oonsd. R. v. Wiltshire Appeal Tribunal, 

Ex. p. Thatcher (1916), 86 L. J. K. B. 121. Refd. Paine v. 

Strand Union Grdns. (1846), 15 L. J. M. C. 89 ; R. v. 

Vickery (1848), 11 L. T. O. S. 221 ; R. v. Stuart (1885), 

2 T. L. R. 144 ; Ecclcs v. Louisville & Nashville Railroad 

Co. (1911), 81 L. J. K. B. 445. 

-.] — See, generally, Magistrates ; Poor 

4332 . Motion for decree.] — The ct. has juris- 
diction under 15 <&; 16 Viet. c. 80, to issue a sub- 
poena ad testificandum or a subpoena duces tecum, 
requiring the attendance of witntisses on a motion 
for a decree. — W igan v. Rowland (1853), 10 
Hare, App. 1, xviii ; 23 L. J. Ch. 09; 17 Jur. 
816 ; 08 E. R. 1123. 

Anm>taiion : — Refd. Wilhelm v. Reynolds (1860), 8 W. R. 

625. 

4333 . Probate proceedings — Refusal of attesting 
witness — To make affidavit.] — Testator left a will 
without an attestation clause, & the attesting 
witnesses refused to make the usual affidavit. 
Whereupon thoct. directed a subpenna to issue under 
Ct. of Probate Act, 1857 (c. 77), s. 24, to comxiol 
their attendance to give evidence as to the execu- 
tion. — hi the Goods of Hamer (1872), 25 L. T. 
951 ; 36 J. P.121; 20 W. R. 303. 

4334 . Executor — Examination as to know- 

ledge of will — Will not forthcoming.] — In the Goods 
o/Laws, No. 4325, ante. 

.] — See, further. Executors. 

4335 . Appeal — Before Court of Appeal.] — In 
appeals b(jforo the Ct. of Appeal, it is not the 
practice, save in very exceptional cases, to issue 
subpoenas for the attendance of persons, except 
for the purpose of cross-examining such persons 
as have made affidavits in the cause or matter. — 
R. r. Rourke (1891), 50 J. P. 292; 8 T. L. R. 74, 
C. A. 


opiniou, if given, ho material. — R. v. 
Allkkton (1914), 27 W. L. R. 894; 
19 B. C. R. 493.~CAN. 

b. Subject to control of court — To 
prevent abuse of process,] — A litigant’s 
privilege of taking out summonses 
to witnesses is subject to the control 
of the tribunal, which is called upon to 
enforce their attendance, though such 
control will be exercised sparingly 
& only in exceptional cases. TTiis con- 
trol is on instanct) of the authority of 
every ct. of competent jurisdiction to 
prevent abuse, of its process. — Veeka- 
BADIUN CHE'rTY V. NaTARAJA DESIKAR 
(1905), I. L. R. 28 Mad. 28.— IND. 

PART V. SECT, 3, SUB-SECT. 1.— 
A. (a) ii. 

c. Prisoner.] — The attendauee of 
n prisoner to give evidence at the trial 
of a civil action may be sccuied by 


order of the ct. — Sessions r. Sessions 
(1920), 1 W. W. R. 722 ; 16 Alta. L. R. 
241.— CAN. 

d. Governor or Lieutenant-Governor 
— Judue — Application for leave to issue 
subpoena.] — ^Where application is made 
under Rule of Ct. 57 (b) for leave to 
subpoena the Governor or Lieutenant- 
Governor, notice of such application 
should he given to the A.-G. Such 
leave will not be granted, if the evi- 
dence required can be given by some 
other person. Seinble : same rule 
applies to an application for leave to 
subpcKua a judge, but notice should in 
such a case be fidvon to the Registrar. — 
Exp, Aaron (1904), T. S, 487. — S. AF, 

PART V. SECT. 3, SUB-SECT. 1.— 
A. (a) iii. 

e. Atiendaru'c before local registrar — 
On motion for new trial — Before 


Divisional Court.] — Pltf., having given 
notice of motion for a now trial 
Hubpoeiiaed three witnesses under R. 
491, for examination before a local 
registrar upon the motion for a new 
trial : — Held : R. 491 applies to 
motions for a new trial pending before 
a Divisional Ct. — Ri/shton v. Grand 
Trunk Ry. Co. (1903), 23 C. L. T. 295 ; 
6 O. L. R. 425 ; 2 O. W. R. 654.— CAN. 

t. Commission appointed by Gov- 
ernment of another province.] — 
Comrs. appointed by the Govt, of 
another province under an Act of its 
legislature to conduct an inquiry 
constitute a ct. or tribunal within 
Manitoba Evidence Act, 1902, s. 67, as 
re-enacted by 4 & 5 Edw. VII., c. 11, 
& an order may be made under that 
sect, at the request of such comrs. 
requiring the attendance of witnesses 
in Manitoba to testify as to matters 
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4336. Tribunal under Military Service Act, 1916 

(Ce 10^.] — B. V . Wiltshire Appeal Tribunal, 
Ex p. Thatcher, No. 4730, post. 

Arbitration proceedings.] — See Arbitration, Vol. 
II., p. 432. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vol. V., p. 616. 

Proceedings in ecclesiastical courts.] — See 

Ecclesiastical liAw, Vol. XIX., p. 333, No. 3438. 

Discovery in aid of execution.] — See Execution, 
Vol. XXL, pp. 674-676, Nos. 2537-2552. 

Matrimonial causes.] — See Husband & Wife. 

{h) Form and Contents of Subpoena. 

4337. Place of attendance — Where cause pend- 
ing.] — Price v. Tench (1570), Gary, 95 ; Oh. Gas. 
in Gh. 141 ; 21 E. B. 51. 

4338. Time for attendance — No particular notice 
when cause would come on.] — The ct. refused an 
attachment against a witness, who being subpamacd 
without particular notice when the cause would 
come on, in the coiirsc of his third day’s attendance 
left the ct. to attend to urgent business of his 
trade although the case was tried in his absence & 
pltf. non-suited, which his evidence would have 
prevented. So, though the witness was induced to 
leave the ct. by tlie representation of the adverse 
attorney. — Blandford v. De Tastet (1813), 5 
Taunt. 260 ; 1 Marsh. 42 ; 128 E. R,. 689. 

4339 . Omission of “ from day to day/’] — 

(1) A subj^oena requiring the party to attend the 
trial of a cause on the commission day of the 
assizes, extends to the whole assizes, & it need not 
go on to require his attendance from day to day 
until the cause is tried. 

(2) Sernble : it is not suflicient, in answer to an 
application for an attachment against a witness for 
disobedience to a subpoena, to show that his 
evidence was not material. 

(3) In answer to a motion for an attachment, 
the witness swore, that he had been for some time 
in bad health ; that on the day before the trial 
came on, he had been in rc^adiness to attend 4^ give 
evidciure ; that on the morning of the trial he was 
unwell, ^ did not rise until ten o’clock, & that on 
going shortly afterwards to his office, which was 
in his way to the ct.,hc found the cause had been 
tried: — Held: rule discharged. 

Wo think there is no sufficient ground . . . for 
coming to the conclusion, that the absence of the 
witness was voluntary in contempt of the process 
of the ct. that ought to havcj been clearly shown ^ 
we cannot presume it (IjORD Abinger, G.B.).— 
ScHOLES V. Hilton (1842), 10 M. & W. 15; 2 
Howl. N. S. 229 ; 11 L. J. Ex. 332 ; 152 E. 11. 362. 
Annotaiion : — As to (,‘0 Folld. Hadden v. Parker (1849), 3 1 

J. P. Jo. 4. 

4340. Omission of name of witness in original 
subpoena — Time for insertion of name.]-~The 

name of a witness, though not in the original 
subpeena, may be inserted therein at any time, 
if she have been regularly served with a copy.- 
Wakefiej.d V. Gall (1817), Holt, N. P. 526. 
Annotaiion ~R6fd. Taylor f. Willaus (1830), 4 Moo. & 1\ 

f)9. 

4341. Discrepancy between original & copy 
served — As to date of attendance.] — If the original 
writ of subpeena requires the witness to appear 
on May 27, & the copy served requires him to 


appear on May 24, an attachment for disobedience 
cannot be obtained. — Doe d. Clarke v. Thomson 
(1841). 9 Dowl. 918. 

4342. Alteration of subpoena — Validity.] — A 

snbpcjena cannot be altered after it has left the 
office sealed, although a practice has prevailed of 
permitting the process to be altered by post- 
poning the day of the return. 

Where pltf. had obtained an injunction for want 
of appearance to a writ so altered, by changing 
the return day from Juno 30 to July 2, the ct., 
on motion, quashed the subpoena, & set aside the 
attachment & injunction which had been granted 
thereon, on the ground of the irregularity. — 
Parker v. Ewai?t (1821), 9 Price, 441 ; 147 E. B. 
144. 

4343. — .] — Barber v. Wood, No. 4353, 

post. 

4344. Effect of mistake — As to date of attend- 
ance.] — subpoena, tesi/od May 9, & served on 
May 19, required deft, to appear “ on Monday, 
the 21st day of March instant ” ; — Held : the 
ct. would refuse to set aside the service. — Page 
V. Carew (1831 ), 1 Gr. & .1. 511 ; 9 L. J. O. S. Ex. 
192 ; 148 E. B. 1527. 

Waiver of irregularity.]— Ncc Sub-sect. 1, A. ( / ), 

post. 

(r) Service of Subpwna. 

i. In General. 

4345. Personal service — Necessity for.] — ^Thcre 
must be personal service of a witness to warrant 
an attachment.- -Smalt v. Wihtmill (1736), 2 
Stra. 1054 ; 93 E. B. 1028. 

Annotation : — Reid. Miller r. Knox (1838), 4 Bintf. N. C. 574. 

4346. Witness avoiding service.] — 

Difficulty in serving a subpa^na will nc^t dispenses 
with the necessity of personal se-i'vicc, unless it 
is sworn tliat the person kecx)s out of the way to 
avoid personal service. — Barnp:8 v. Williams 
(1832), 1 Dowl. 615. 

4347. Personal service Impossible.] — 

The obligation of producing a witness lies with the 
cross-examining party, As personal service unneces- 
sarv, where impossible. — Winturop v. Elderton 
(1853), 1 W. B. 318. 

4348. .] — Dyson v. Foster (1908), 

cited Yearly Suprcmci Gourt Practice, 1925, at 
I). 588, n. 

Substituted service.] —See Siih- 
sect. 1, A. (c) v., post. 

Sufficiency of service.] — See Sub-sect. 1, A. (r) 
iv,, post. 

ii. On Whom Service effected. 

4349. Wife of witness — At house of witness.] — 

Barlow v. Baker (1576), Gary, 54 ; 21 E. B. 29. 

4350. Servant.] — Delivery of a subpoena io a 
servant, who said he had delivered it to his master, 
who declared he would attend, is not sufficient to 
ground an attachment against the master. On 
moving for an attachment for not obeying a 
subpeena, an affidavit as well of tendering the 
shilling, as of reasonable charges, is necessary. — 
Wakefield’s Gase (1736), Lee lanp. Hard. 313 ; 
95 E. B. 202. 

iii. Time for Service. 

4351. Reasonable time before trial.] — George v. 
Bolington (1558), Gary, 41 ; 21 E. JL 22. 


within the scope of their commiHsion. — 
Re Alberta & Great Waterways 
Ky. Co. (1911), 20 Man. L. 11. 697.— 

CAN. 

PART V. SECT. 3, SUB-SECT. 1. - 
A. (b). 

g. Indorsement ,] — Where a General 


Order required that the name or 
firm & registered place of biiHlness 
of the solicitor issuing a subpmna 
should be indorsed thereon, & for 
tw'onty years the almost invariable 
practice in the Record & Writ Ufllce 
had been to issue subpoenas having 
these particulai-8 stated merely at the 


foot, hut separate from the body of the 
writ : — Held : this was a sufllolent 
indorsement. — Kane v. Kane (1867), 
16 W. It. 99.— IR. 

PART V. SECT. 3, SUB-SECT. 1. - 
A. (o) iii. 

h. Statutory regxtirement .] — A notice 
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Sect, y, — Attendance: Sub-sect, 1, A, (c) ULy iv,, v. 
vi,] 

4352. .] — Smith v . Weahe (1579), Cary, 

88 ; 21 E. 1C 47. 

4353. .] — A witness is not bound to obey a 

subpoena altered by the attorney from the sittings 
for which it was originally sued out to subsequent 
sittings without being re-sealed. Whether a 
subpoena lias been served in reasonable time before 
tlie trial is matter for the ct- Service on a person 
living close to the place of trial, at half past 
eleven o’clock in the morning, for a cause called 
on at two o’clock, is not a sufheient time. — 
Barijer Wood (1888), 2 Mood. & R. 172. 

4354. .] — Tlie question as to whether a 

subpoena ad iestificandum is served within a 
reasonable time depends upon the circumstances 
of eacli particular case ; therefore, where deft, 
was served at 12 o’clock while standing on tlie 
steps of the ct.-house, it was told that the trial 
would come on the same day, which it did, at 
5 o’clock : — Held : th(! service was sullicient. — 
Maunsedi. 1’. Ainsworth (1840), 8 Cowl. 8(39; 
11. &, W. 5. 

4355. On Sunday.] — Subpauia, served on 

Sunday, irregular. Attachment injunction 

therefore set .aside, b(‘f<.)re appearance, on entering 
appearance wif.h the register. — Maokukth v . 
Nicholson (1815), 19 Yes. 307; 31 E. R. .551, 
E. (5. 

4356. After day of attendance specified in 
subpoena.] — The ct. refusinl to grant an attach- 
ment against a witness who omitted to attend a 
trial after being served on .Tidy 3, with a subpoma 
dated June 18, calling on him to attiuid tiial 
on Jidy 2. — Ai.exanuei{ v. Dixon (1823), 1 Bing. 
3(3(3 ; 8 Moore, 0. 15 387 ; 2 D. .1. O. 8. C. P. 22 ; 
130 E. R. 147. 

Annotatioti : -Consd, Davis r. Lovoll (IS.'M)), 7 Dowl. 178. 

Waiver of irregularity.] ~ Ncc Sub-sect. 1, A. (/), 
post, 

iv. Sufficiency of Service. 

4357. Service at house — Where witness resided — 
On wife of witness.] — Barlow v. Baker (157(3), 
(’ary, 51 ; 21 E. R. 29. 

4358. Hanging subpoena on door.] — 

Stone v. IjEveson (1579), Ch. Cas. in C3i. 12(3 ; 
21 E. R. 70. 

4359. j — Woodward v. Juanes 

(1583), Ch. Cas. in Ch. 1(37 ; 21 E. R. 97. 

4360. Leaving subpoena in hali.J — 

Anon. (1580), Cary, 91 ; 21 E. R. 48. 

4361. Witness outside jurisdiction.]— 

Service of a subptena to appear, & of an order for a 
sequestration nisi^ upon a peer, at a time when 
he was beyond the jurisdiction, by leaving them 
at the i^eer’s town residence : — Held : in the cir- 
cumstances, to be good service. — Thomas v. 
Jersey (Earl) (1834), 2 My. & K. 398 ; 39 E. R. 
090. 

Annotations "Retd, llobiiiHoii r. Elton (IS3.'>), 4 L. J. Ch. 

107 ; Blackatoiio r. Laurio U84o), 2 Holt, Eq. 23. 

4362. .] — Service of an ordin,ary sub- 

ptena at the house of deft, is good service, ^ no 
special order is necessary. — Robinson v . Elton 
(1835), 4 L. J . Ch. 197. 

Under cover of letter .] — See No. 4308, 

2 >ost 

4363. Where witness resorted — Hanging 

subpoena on door.] — Jeames v . Morgan (1570), 
Cary, 50 ; 21 E. R. 30. 

4364. Where witness lodged once pre- 


viously.] — If a necessary deft, be prosecuted 
regularly to a sequestration, pltf. may go on 
without him against other defts. ; but serving a 
subpoena at a place where he lodged but once, & 
that two years before such service, is not good. — 
Parker v . Blackbourne (1099), Prec. Ch. 99 ; 
2 Vern. 309 ; 1 Eq. Cas. Abr. 351 ; 24 E. R. 48. 
Annotaiion : — Mentd. Vanosscii v. South Sea Co. (1750), 

1 Ves. Sen. 395. 

4365. Service in court.] — Tf deft.’s attorney who 
is a subscribing witness to an agreement upon 
which pltf. brings his ejectment, refuse to give 
evidence of his attestation, etc., upon service of 
a subpoena upon him in ct. for that purpose, the 
ct. out of which the record issues will grant 
an attachment against him.— D oe d. Jupp v. 
Andrews (1778), 2 Cowp. 815 ; 98 E. R. 1393. 
Annotation : — Consd. Groonou^h v. Gaskcll (183.3), 1 My. & 

K. 98. 

4366. .] — (1) In order to obtain an attach- 

ment against a witness, the original writ of 
subpoena must be sliown at the. time of the service 
of the cojiy. 

(2) Where the witness, a managing clerk to an 
attorney, was served with a subpmna in ct. about 
an hour before the trial came on whilst he was 
attending to the winding ui:> of a cause in which 
lie was engaged, A which stood next but one on 
the list before the cause in question. Seniblc : 
tliis was not a sufficient service to warrant the 
granting an attaclmumt. — PmmER v. King (1845), 
2 Dow. D. 7.^5 ; 14 L. J. Q. B. 99 ; 9 Jur. 348. 

4367. Service under cover of letter — At address 
given for letters.] — Service by sending the subpoena 
to deft, under cover to the i:)erson, to Avhom he had 
directed his letters to be S(mt, ordered to be good 
service.— Hunt v. Lever (1799), 5 Ves. 117 ; 31 
E. R. 517, L. 0. 

Annotation : — Refd. Hope v. Hope (J85I), 19 Bcav. 237. 

4368. At residence of witness.] — Service of a 

subpoena by halving a cojiy at deft.’s residence 
sealed up in a letter, at tlie same time producing 
the original : — Held : regular. — Chesterfiei^d 
(Earl) v. Bond (1810), 2 B(?av. 203 ; 48 E. R. 
1181. 

Annotation : — Mentd. llarborough r. Warliiaby (1811), 

1 Vh. 361. 

4369. Whether production of original subpoena 
necessary.] — It is not the practice of tliis ct. [of 
Exchequer] to serve a suhpania, ad respondendum, 
by leaving the body of the writ with deft., where 
there is but one, as is the practice in the Ct. of 
Ch. It is sufficient if a copy be left, A the original 
produced. — B land v. Bucki.ky (1818), (i Price, 
31 ; 140 E. R. 733. 

4370. .] — In order to found an attachment 

against a witness for not obeying a subpijena, the 
apiilication must be made in the term succeeding 
the trial ; & it seems that the original subpoena 
must be shown to the j)arty at the time of the 
service. — Thorpe v. Graham (1825), 3 Bing. 
223 ; 130 E. R. 498 ; sub nom. Thorpe v. Gis- 
BOURNE, 11 Moore, C. P. 55 ; 4 L. J. O. S. 0. P. 57. 

4371. .] — An attachment will not be granted 

against a witness for not obeying a subpoena, 
unless the original subpoena has been shown, or if 
the witness has a reasonable ground for believing 
that he will not be wanted. — R. v. Sloman 
(1832), 1 Dowl. 018. 

4372. .] — In order to obtain an attaclmient 

for disobedience to a subpoena requiring the 
attendance of a witness, the original subpoena must 
be shown at the time of serving a copy. — R. v. 
Wood (1832), 1 Dowl. 509. 


to attend as a witness, under Con- I c, .32, b. 15, served on Oot. 25 for I ei{?ht days.” — Youno v. O’Reilly 
^olidated Statute of Upper Canada, j Nov. J, is too late, not being at least | (1864), 24 U. C. 11. 172. — CAN. 
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4373. Party serving not asked to produce 

subpoena.] — Where, at the time of the service of a 
subpoena ad testificandum^ the original subpoena 
was not shown to the witness ; — Held : an attacli- 
ment would not lie for disobedience to such 
subpoena, although the party serving it was not 
asked to produce it. — Wadsworth i’. Marshall 
(1832), 1 Cr. & M. 87 ; 3 Tyr. 228 ; 2 L. J. Ex. 10 ; 
149 K. 325. 

Annotation .-—Reid. Pitcher r. King (1815), 2 Dow. & L. 755. 

4374. Party serving asked to produce 

subpoena.] — Mullptt v. Hunt, No. 4704, post. 

4375. -.] — (1) A rule for an attachment 

against a witness will be discharged with costs, 
if it is denied that the original was shown at the 
time of service. 

(2) No conduct money need be tendered to a 
witness in town in a town cause. — Jacob v. 
Hungate (1835), 3 Dowl. 450. 

Annotation As to {1) Refd. Pitcher v. King (1845), 2 Dow. 

& L. 7 55. 

4376. .] — An affidavit to ground a rule nisi 

for an attacliment for not obeying a subpoena, 
must state that at ilui time of tlie service the 
original subpiena was shown ; & it is a suflicient 
answer to such a rule that tlie alTidavit does not 
so allege. -Garden v. Creswell (1837), 2 M. & W. 
319 ; 5 Dowl. 401 ; Murp. H. 44 ; 0 D. J. Ex. 
81 ; 1 Jur. .50 ; 1.50 E. K. 778. 

A)i notai ion :—Reid. Smith v. Trnscott (1848), C Man. & G. 

267. 

4377. -- — .] — The ct. will not grant an attach- 
ment against a party stn ved with a subpauia ad 
iestificandum. unless, at the time of the <lelivery 
of the copy, the writ itself is produced ; even 
when the witness, being an attorney, has previously 
evaded the service of such subpoena. — S mith v. 
Truscott (1843), 0 Man. & G. 207 ; 1 Dow. & L. 
530 ; 0 Scott, N. R. 808 ; 12 L. J. C. E. 330 ; 1 
J.. T. O. S. 314 ; 134 E. K. 891. 

4378. .] — Pitcher v. King, No. 4300, ante. 

4379. .] — Upon discharging a rule nisi for 

attachmcint against a witness for disobedience to 
a subpama, a copy of which had been tendered to 
him enclosed in an envelope, th(i ct. refused to 
allow the costs of showing cause, though the 
witness swore that the original writ of subpeena 
was not shown, or the nature of the document 
explained to him at the time of the alleged service. 

It must also appear that the original writ of 
subpoena was shown to the party at tlie time the 
copy was served upon him (Jervis, G.J.). — 
Marshall v. York, Newcastle Berwick Ry. 
Go. (1851), 11 G. B. 398 ; 17 I.. T. O. 8. 108 ; 138 
E. R. 527. 

Waiver of irregularity.] — aSVc Sub-sect. I, A. 
(/ ), post. 

v. SubsfiliUcd Service. 

4380. General rule.] — Dyson v. Foster (1908), 
cited Yearly Supreme Gourt Practice 1925, at 
X). 588, n. 

4381. On what persons allowed — Proctor.] — 

Hallett V. Sctton (1710), 12 Sim. 145, n. ; 59 
E. R. 1087. 

4382. Partners.] — An order that service of a 

PART V. SECT. 3, SUB-SECT. 1.— 

A. (c) V. 

k. On what persons allowed — 

Agent in relation to subject matter of suit,] 

— Where a pltf. desires to olloct service 
of a subpoena by serving the agent of 
an absent deft, be must show that the 
erson to bo served is the agent of 
eft. in relation to the subject matter 
of the suit, to such an ejrtxint as to 
satisfy the ct. that the acceptance of 
a subpoena by such agent will fail within 


subpoena to apjioar & answer upon deft.’s partners 
at the house of business, deft, himself being 
abroad : — Held : under the circumstances, to be 
regular. — Kinder v. Forbes (1840), 2 Beav. 503 ; 
9 li. .T. Gh. 288 ; 4 Jur. 430 ; 48 E. R. 1277. 
Annotation : — ^Refd. Pinnock v. Rigby (1842), 11 L. J. Cb. 

408. 

4383 . Solicitor.] — Substitution of service of 

subpoena to appear ordered u^ion one who had 
acted all along as the solr. & agent of pltf. in the 
transactions out of which the suit had arisen. — 
Hornby r. Holmes (1845), 4 Hare, 300 ; 9 Jur. 
790 ; 07 E. R. 004. 

Annotation: — Dbtd. Copo v. Russell (1847), 10 L. J. Cb. 369, 

4384 . .] — Apxilicbtion for substituted 

service of a subpoena ad icstiflcanduni, or, in the 
alternative, that a solr. might produce his client 
before the examiner, refused. — Spicer v. Dawson 
(1850), 22 Beav. 282 ; 52 E. R. 1110. 

Annotation: — Mentd. Heath v. CTeclock (1873), 21 W. R. 

380. 

4385 . Brother. — Stephen v. Gook (1851), 

17 L. T. O. S. 275. 

4386 . Receiver of rents.] — Stephen v. 

Gook (1851), 17 1.. T. O. S. 275. 

vi. Proof of Service. 

4387 . Admission of service.] — Perry v. Gatter 
(1578), Gary, 110 : 21 E. R. 58. 

4388 . .] — Stow v. Maddock (1579), Gary, 

81 ; 21 E. R. 43. 

4389 . Evidence of spectator — That subpoena 
served in his presence.] — Vauxp. Glasiers (1579), 
Gary, 80 ; 21 E. R. 43. 

4390 . Mayor’s certificate— That subpoena shown 
& offered.] — Peris v. Thomas (1579), Gary, 94; 
21 E. R. 50. 

4391 . Of service.] - - Lea v. Stanbuuy 

(1583), Gh. Gas. in Ch. 172 ; 21 E. U. 100. 

4392 . Affidavit of service — Contents — Suffi- 
ciency.] — Tlie alTidavit of ser^'ice of subpama on a 
bill liled for obtaining an injunction to stay 
process served on the attorney of pltf., must 
state positively that niuther tlio attor*ney nor his 
client knew where to find deft., nor where lu; might 
be served with the process, or it will bo con- 
sidered insulTieient on a motion for that jiurpose, 
however full it may bo in all other ri'speets. ^ 
Jardinj'] V. Hayes (1819), 7 Price, 239 ; 140 E. R. 
959. 

4393 . .]— The affidavit of sei- 

vice of a subj^cenamust state the service of a copy 
of the writ, of the indorsement thereon. — 
Jersey (Karl) v. Jenkins (183()), 5 Iv. J. CJi. 218. 

4394. ,j — C alvert v. Booth 

(1837), 1 .Tur. 378. 

4395 . .] — (1) An attachment 

issued upon an insufficient affidavit of the service 
of the subpama, will bo set aside & discharged. 

(2) The affidavit of the service of the subpauia 
ujion deft, is defective if it docs not clearly show 
where the service was made. — Bickford v. 
Skewes (1838), 9 Sim. 428 ; 8 li. J. Gh. (U ; 2 
.Tur. 1037. 

4396 . .] — The affidavit of ser- 

vice of the subpoena on a motion for leave to enter 

PART V. SECT. 3, SUB-SECT. 1.— 
A. (c) vi. 

m. Certificate of cj^aminer.] — Upon 
a motion by deft, to compel pltf. to 
attend again for examination, after bis 
refusal to be sworn upon an appoint- 
ment for bis cross-examination tbo 
only material filed was a certifleato 
of tbe examiner, wblcb did not sbow 
that dno service of suiipiEna & appoint- 
ment & pa 3 mient of conduct money bad 
been made. Scrnf)le : the certifleato 


the authority confoned upon him by 
bis principal. — Passmore v. Kicolls 
(1850), 1 Ur. 130.— CAN. 

1. Attorney of corporation 

aggregate .] — A corpn. aggregate was 
not bound to appear at tbe trial as 
witness under a notice served on their 
attorney under 10 Viet. c. 19, s. 2. — 
Dunwich School Trustees v. 
M'Beath (No. 2) (1854). 4 C. P. 228. 
—CAN. 
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Kvidence. 


Sect. 3, — Attendance: Sub-sect. 1, A. (c) vi., (d), 
(e) & (/), B. (a) i., it. & in. <fc (6); suh-sccis. 

2 <Sk 3. A. (a).l 

an appearance for deft, under Ord. 8, Aug. 1841, 
omitted to mention the x>laeo of service : — Held : 
a second affidavit, showing that deft, had for the 
last six years resided in one particular place, 
supplied the omission.— L loyd v. Waking (1843), 
2 L. T. O. 8. 140 ; 7 Jiir. 1 125. 

.]— *SVc, nou*. TL 8. 0., Ord. 37, r, 33. 

4397 Evidence of solicitor — That subpeena 
served.]— 8mith v. Windek (1858), 1 F. & F. 95. 

(d) Rescaling Suhpeena. 

4398. When necessary.] — When a witness is 
subpa>na(Hl to attend at the sittings, & the cause 
IS made a remand^ th(i subpoena must be resealed 

reserved, & if the witness is only served with a 
notice to attend at the last sittings, the ct. will 
not grant an attachment. — Sydenham v. Kand 
(1784), 3 Doug. K. B. 429 ; 99 E. R. 732. 

4399. .]— Barber r. Wood, No. 4353, ante. 


(c) Calling JViUiess on Suhpwna. 

4400. Time for — Before jury sworn.] — C^ounsel 
for pltf. has a right on the cause being called on 
to have a witne^ss called on his subpoena without 
swearing the jury,— IJorPEU v. 8mith (1827), 
Mood. & M. 115, N. P. 

Annolaiion : — Refd. Mullctt v. Hunt (IS.'i.'i), 1 Cr. & JM. 762. 

4401. Mode of — Production in court of sub- 

Faircross 

(1844), 4 .L. T. O. 8. 121, N. P. 

4402. No necessity for writ to be held 

by oiilcer of court.] — It is not indispensably neces- 
sary that when a witness is ealh'd on his subpeena, 
the oHicor of the ct. should hold the writ in his 
hands ; it is sufficient that the writ should be 
exhibited in ct., the officer call him throe times. 
— K. p. Fenn (1835), as reported in 3 Dowl. 540. 

PS44). 8 Jur. 758. 

Mentd. Miller v. Knox (1838), i Binsr. N. O. 674. 

Whether condition precedent-To order for 
attachment or committal.] — See Sub-sect. 7, A. (6) 

l)osi. 

To action for damages against witness.] — 

See Sub-sect. 7, (?., post. 


if) Irregularity hi Suhpa'na. 

As to form & contents of subpoena.] — Sec Sub- 

sect. 1 , A. (6), ante. 


As to service of subpesna.]— Sub-sect. 1, A. 
(c), ante, 

4403. Waiver — Effect of,] — The solr. of pltfs. in 

the cause was served with a subpoena to attend & 
be examined before comrs. as a witness for 
defts., & he thereupon attended & delivered to the 
comrs. a written refusal to be examined on the 
ground of his being professionally employed by 
pltfs. : — Held : a witness who has attended to 
be examined, in pursuance of a subpoena, cannot 
then refuse to be exainined, on the ground of 
irregularity in the service of the subpoena. — 
WiSDEN V. WiSDEN (1849), 0 Hare, 549 ; 13 

L. T. O. 8. 549 ; 67 E. K. 1281. 

4404. .] — Deft., whom pltf. desired to 

cross-examine upon an affidavit verifying accounts, 
was not served personally with the subpoena to 
attend at the examiner’s office, nor was the notice 
requiring his attendance, which was sent to his 
solrs., given within the fourteen days limited by 
Order 19, Feb. 5, 186], nor did the notice state 
the jioints on which it was desired to cross-examine 
deft. He, however, attended at the examiner’s 
office, without raising any of the above objec- 
tions, refused to be sworn, because he was 
not satisfied with the amount tendered for his 
expenses : — Held, : he should attend at his own 
expense to be cross-examined. — Lawton v. Price 
(1868), 16 W. R. 660, L. JJ. 

B, Witnesses out of Jur isdielion. 

(a) Issue of Suhjyocna, 
i. In General. 

4405. How application made- -Ex parte.] — The 

rule for a suhpvcna ad testificandum^ commanding 
the attendance at the trial of a witness in another 
part of the kingdom, is obtained ex parte, & is 
absolute in the first instance. — ^Redman v. Broern 
(1855), 26 L. T. O. S. 79 ; 4 W. R. 24 ; sah nom. 
Headman v. Broehs, 1 Jur. N. S. 1052. 

Necessity for affidavit — That attendance of 
witness reasonably necessary .] — Sec Nos. 4406, 
4407, post. 

ii. Agabist Whom issued. 

4406. Witness resident in Scotland.] — On an 

affidavit that a witness residing in Scotland was a 
necessary witness, the ct. ordered a subpeena to 
issue for his attendance at the trial. — Bruce v. 
Measor (1856), 4 R. 230. 

4407. .] — A rule for a subpeena to bring up 

a witness from Scotland, under 17 & 18 Viet. c. 34, 


of tho oxHTninor an to thoso poiiitn 
would not have been suaioioiit. — 
McLean v. Bhttce (1888), 12 J’ R 

602.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

A. (0). 

n. Parti! called as witness.] ~ \ 

called as a witness under 
16 Viot. c. 19, is not entitled to any 
other notice or to be subixienatHi 
diirerontly from any other wltiu^ss. — 
Nash v. Bosh (1866), 5 C. P. 300. — 


PART V. SECT. 3. SUB-SECT. 1. — 
B. (a) 1. 

0 . IIow application rnadc-Ncces- 
8iiy for ajffidav it — That testimonj/ wn- 
ahiamahle. aliunde — d? attendance 
of witness necessarj/.] — A party seeking 
to obtain writs of subpeena to enforce 
Uio attendance of witnesses from 
England, must, in his affidavit, satisfy 
^ indicating that 

the attendance of tho witnesses required 
IS nooesBory, & that tho testimony they 
tire expected to afford cannot bo 
ob^ned from other quarters. — Davis 
V. IlEEVES (1865), 7 Ir. Jm*. 291.— IR. 


p. — .]— NERwini 

y. Gkegohy (1855), 7 Ir. Jur. 144.— IR. 

q. — .]— Dunne 

r.^LEV\U8 (1859), 8 I. C. L. IL App. 

r. (f' evidence 

ntaicrial.J—Beforc. the ct. will grunt 
a suapoena ad testificandum to compel 
the attendance of a witness resident 
out of the jurisdiction it must bo 
satisiied by affidavit that tho evidence 
is material, & cannot bo provotl aliunde. 
—Lanier v. Lawueu (1855), 7 Ir. Jur. 
60. IR, 

8 . Subpeena issued by court of nisi 
pHus — Whether bindinij outside county 
where court is sittiny.] — B. having 
been served at Niagara with a subpoena 
issued by tho clerk of assize, to attend 
at the assizes then sitting in Toronto : 
— Held : a subpoena issued by the ct. 
of nisi prius, which is of local juris- 
diction, is not binding out of the 
coimty where suoh ct. is then sitting. 
— 4HiANTHAM V, BiSHor (1851), 1 C. P. 

t. Power of court to order — 
Although ei^idence ?to< intended to he 
used at trial.] — The ct. has authority 


to grant an order for a Biibpuuia to 
i8HU(5 to Lower Canada, though tho 
evidence of the proposed witness is not 
intended to be used at the bearing of 
the cause. — M oKekchie v. MoN'I- 
<H)MERY {circa 1862), 1 Cb. Ch. 226. — 
CAN. 

a. Upon appeal to sessions.^ 

— Under Criminal Code, 1892, ss. 584 
& 843 it is compotent for a judge of the 
high ct. or county ct. to make an order 
for the issue of a subpuma to witnesses 
in another province to compel their 
attendance upon an appeal to tho 
general sessions from tho action of the 
justices of the peace under sects. 879 & 
881. — R. r. Gillespie (1894), 16 P. II. 
155.— CAN. 


PART V. SECT, 3, SUB-SECT. 1.— 
B. (a) ii. 

b. W itness resident in Scotland — Or 
in England.] — The ct. has jurisdic- 
tion to order a subpoena to issue to 
compel the attendance of a witness 
resident in England or Scotland. — 
llOBB V. Burke (1872), 6 1. K. Eq. 
328.— IR. 

0 . 


.1 — Underwood v. 
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Pabt V. — Witnesses. 


will not be granted unless the affidavit disclose 
facts to show that the attendance of the pro- 
posed witness is reasonably necessary. — Allen v. 
Hamilton (Duke) (1867)/ L. li. 2 0. P. 630 ; 15 
W. R. 866. 

4408. Witness resident in Ireland.] — Pltf., resi- 
dent in Ireland, may be compelled by a snbpcena 
ad testificandum i under 17 <fe 18 Viet. c. 34, issued 
on the part of deft., to attend at the trial of a 
cause in this country. — Hariiis v. Barbeii (1855), 
25 L. J. Q. B. 98. 

iii. In What Proceedings issued. 

See Attendance of Witnesses Act, 1854 (c. 31) ; 
Judicature Act, 1884 (c. 61). 

Arbitration proceedings.] — See Ahhitration, 
Vol. II., p. 432, Nos. 820, 821. 

{h) Service of Subpoena. 

See Attendance of Witnesses Act, 1851 (c, 34) ; 
Judicature Act, 1884 (c. 61). 


SuH'SKCT. 2. — Habeas Corpus ad testificandum. 
Ste Crown Practice, Vol. XVI., pp. 272-274. 


Sub-sect. 3. — Subpcena duces tecum. 

A, 'fhe Subpoena. 

(a) In General. 

4409. Nature of subpoena.] — The writ of subpoena 
duces tecum is of compulsory obligation on a witness 
to produce papers thereby demanded which he 
lias in his iiosscssion, & which he has no lawful or 
reasonable excuse for withholding ; of the validity 
of which excuse the ct., & not the witness, is to 
judge ; & in an action against a slieritt’s baililT, 
for disobeying such writ, who having been sub- 
poenaed, in a former action by pltf. against another, 
to produce the warrant under which he acted, had 
neglected so to do, whereby pltf. was non-suited, 
his ability to i)roduce the warrant & his want of 
just excuse for not producing it, are sufficiently 
alleged by stating, that he could & might in 
obedience to the said writ of subpoena have pro- 
duced at the trial of the said warrant, that he 
had no lawful or reasonable excuse or impediment 
to the contrary. — Amey v. Long (1808), 9 East, 
473 ; 103 E. K. 653 ; previous proceedings (1807), 
1 Camp. 14, N. P. 

Jnnotalions : — Consd. Crowthor v. Apploby (1873), L. K. 

S) O. P. 23. Expld. P r. (J88.5), 2 T. L. R. 144. 

Refd* Hummers v, Mosoloy (1834), 4 Tjr. 158 ; R. v. 

Rii8.sell (1839), 3 Jur. 004 : R. v. Greenaway (1845), 

7 Q. R. 120 : EccIch v. Louisville & Nasliville Railroad 

Co. (1911 ), 50 Sol. .To. 74 ; K. v. Wiltshire Appeal Tribunal, 

Kx p. Thatcher (1910), 80 L. J. K. R. 121. Mentd. 

Davis V. Lovell (1839), 3 Jur. 225. 

4410. Distinguished from summons of 

justices — Requiring witness to attend & produce 
documents.] — -The summons of a justice, requiring 


a party possessed of documents to attend as a 
witness & produce such documents on the hearing 
of an application for an order of removal, is not 
equivalent to a subpoena duces tecum ; & secondary 
evidence is not admissible on proof that such 
summons has been served & disobeyed.— II. v. 
Orton (Inhabitants) (1845), 7 Q. B. 120; 1 

New Mag. Gas. 213 ; 1 New Sess. Gas. 567 ; 14 
L. J. M. G. 89 ; 5 L. T. O. H. 53 ; 9 J. P. 520 ; 
9 Jur. 441 ; 115 E. R. 433. 

4411. Necessity for — Solicitor in possession of 
documents.] — An attorney, a witness to a deed, & 
in possession of the same, cannot be compelled 
to attend with the deed at the hearing of the cause, 
otherwise than by a subpoena duces tecum. — Busk 
V. Lewis (1821), 6 Madd. 29 ; 56 E. R. 1000. 

4412. In court.] — Where the attorney 

of a deft, on a criminal trial holds, as attorney for 
another person, a document wliich ho admits to 
have with him in ct., Sc the production of which is 
requisite for the purposes of the trial, he is bound 
to produce it, although he has not been served 
with a suhpama duces tecum. — R. v. North (ISlo), 

5 L. T. O. 8. 538 ; 1 Gox, G. G. 258. ^ ^ 

4413. .1 — (1) The holder of a bill, put 

it into the hands oi an attorney to sue upon it in 
the name of another person, who was really trusted 
by the attorra^y for the costs, & regarded as his 
client '.—Held : he was not entitled to sue the 
attorney for negligence in the action. 

(2) Where deft.’s attorney was not bound to 
produce the bill on a notice to produce ; Held : 
he was bound to produce it on subpoena duces 
tecum. — Moss v. Solomon (1858), 1 P. F. 

342, N. P. . , . 1 

4414. Witness with documents in court.] — 

A witness being sworn, having then in ct. a 
document in his possession, is bound to iirodicc 
it, if required, though he has not received any 
notice to jiroduce, nor been served with a subpoena 
duces tecum. — Snklgrove v. Stevens (1812), (/ar. 

6 M. 508 ; 6 J. P. 525, N. 1*. 

4415. Whether necessary to swear witness merely 
producing documents.] — If a person having the 
custody of papers be subpennaed to produce them 
on the trial of a cause, lie may be called on to put 
them in without being sworn as a witnc'ss. Davis 
V. Dale (1830), 4 G. & 1*. 335 ; Mood. Ac M. 514, 
N. P. 

Annotation Consd. Bummers v. Moseley (1834), 3 L. J. Ex, 

128. 

4416. .] — A person producing documents 

under a .suhpwna duces tecum luied not be sworn, if 
tb(i party by whom he is called does not wish to 
examine him. —Perry v. Gibson (1831), 1 Ad. & 
El. 48 ; 3 Nev. & M. K, B. 462 ; 3 L. J. K. B. 158 ; 
llOE. R. 1125. 

44j[7, ,'j — \ party served with a subpoena 

duces tecum is bound to producer the required docu- 
ment in ct., & need not be sworn. Thus iri an 
action against a sheriff upon Debtors’ Imprison- 
ment Act, 1759 (c, 28), for a penalty incurred by 


Darkacott (1873), 8 I. R. Eq. 348.- 

IR. 

d. Witness resident in any part of 
the United Kingdom .] — The I’robate 
Division has jurisdiction to order a 
subpoena to issue to compel the attend- 
ance of witnoRSOH residing in any part 
of the United Kingdom. — R agot i\ 
Bagot (1878), 1 L. R. Ir. 1.— IB. 

e. Whether against party.] — Scmhlc: 
C. B. C., c. 79, 8. 4 authorising the 
issue of a subpoena to Lower Canada, 
does not apply to a party to the suit, 
as C. S. U. a, 0. 32, s. 16, apparently 
contemplates a commission In such 
cose. — YOUNG V. O’Reilly (1864), 24 
U. C. R. 172.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (b). 

f. Affidavit of service abroad — 
Whether commission to authorise taking 
necessary .] — It Is unnecessary to issue 
a commission to authorise the taking 
of rne affidavit of service In a fondgu 
country. — S nyder v. O’Lone (1853), 
4 Gr. 148.~CAN. 

g. Party temporarily within jurisdic- 
tion .] — When a party to an action 
who lives in a foreiim coimtry comes 
within the jurisdiction, service upon 
him of an appointment & suhpeena, as 
in the case of resident litigants, is 
sufficient to compel his attendance.— 
Comstock v. Harris (1887), 12 P. R. 


\RT V. sect. 3, SUB-SECT. 3.— 
A. (a). 

4414 i. Necessity for— Witness with 
)c.nmcni^ in court.] — Pltf.’s witness 
ated that work was done upon a 
rltten agieoment, which ho had in 
but refused to produce. He had 
»t been subpoenaed ; — Held : he was 
much bound to produce the writing 
if in attendance under a subpcena 
rr-t/? tecum . — Faulk Y v. Graham 
852), 9 U. C. R. 438,— CAN. 

li. .] — When a suhpama duces 

rum has been directed by counsel, & 
nofjcasary to enforce the production 
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Evidence. 


Sect, 8. — Attendance: Suh-scct. 3, A. (a), (Z>), (c), 
(d) (fc (6) B. ja) i,] 

the act of his oflicer in taking a party arrested under 
mesne process to a tavern, without Ms free &> 
voluntary consent : — Held : the oflicer, after being 
served with a suhjjcena duces tecum on the part of 
pltf., must produce his warrant in ct. without its 
being necessary to swear him as a witness. — 
Hummers v. Moseij3Y (1834), 2 Cr. & M. 477 ; 
4 Tyr. 158 ; 3 L. J. Ex. 128 ; 149 E. R. 849. 

4418. .] — It is not necessary to swear a 

])er8on who merely produces documents ; but if 
he is likely to be asked any questions concerning 
them he must be sworn. — Nottingham Town 
(’ASK, Swan’s Case (1800), 15 L. T. 61. 

Cross-examination of witness sworn by 

mistake.] — See No. 4810, •post, 

4419. What questions may be put to witness 
attending on subpoena.] — Where a solr. had been 
served with a sid)pcc7ia duces tecum under Ord. 24 
of May, 1845, to xiroduce a deed at the hearing : — 
Held : he was bound to attend therewith, but he 
was not bound to iiroduce the deed as evidence, 
or answer any interrogatory as to its contents, he 
claiming a lien thereon. — Griffith v, Ricketts, 
Griffith v. Lunell (1849), 7 Hare, 299 ; 19 
Iv. J. Ch. 399 ; 15 L. T. O. H. 43 ; 14 .lur. 325 ; 
68 E. R. 122. 

Jnnotations : — Consd. Hope i\ Liddell (1856), 7 Pc G. M. & 

G. 331. Reid. Lee v. Anffas (1 8B0), L. K. ‘2 Kq. 51). Mentd. 

(nurke V. Franklin (1858), 4 K. & J. 257 ; CllsHold v. Cork 

(1872), 27 L. T. 143 ; Jones v. James (1878), 31) L. T. 54 ; 

Jfe Grlmthoi'pc, Beckett v. Griinthorpo, [1U08J 1 Ch. 6(»C. 

4420. Effect of subpoena — On title to property 
produced under subpoena.]— On tlie hearing of an 
application to extradite a person accused of theft 
abroad, 1*., a witness, produced under a subpmui 
duces iecum (jortain arthdes which he had purchased 
from the i)iison(n‘. After the magistrat-e had com- 
mitted the prisoner to await the Secretary of 
State’s warrant he orally directed a constable to 
take charge of the property for production at the 
trial abroad. O. applied under .Justices JVo- 
t('ction Act, 1818 ((•. 44), s. 5, for an order directing 
the jiroperty to be given np to him ; — Held : (1 ) 
the magistrate was fimefus officio wIk'ii lie had 
(“onnnitted tlu^ piisoner, A; any subsequent 
direelion as to live pi’operty whether given or 
omitted was not an act relating to th(^ duties of 
his office & the ct. had no jurisdiction to mak(‘. the 
order ; (2) assuming the ct. had such jurisdiction 
O.’s possessory title, if any, liad been lawfully 
divested by their passing out of Ids possession 
under the subpcnia duces iecum therefore, he 
was not (‘iititled to the ridief asked.- 11. v, Lusii- 
:in(jt()N, Ex p. Otto, [1891] 1 Q. R. 420 ; 70 L. T. 
412 ; 58 ,T. R. 282 ; 42 W. R. 411 ; 17 (k)x, (). G. 
754; 10 1{. 418; sub nom. He Eb.stein, Ex p. 
Otto, 10 T. E. R. 57, P. C. 

[b] Issue of Subpeout, 

4421. Application for subpoena — To whom made. 

— It is not necessary under Chancery Amendment 
Act, 1852 (c. 80), s. 39, to apply to the ct. for a 
subp(xna duces iecum upon the hearing of a (‘ause.— 
Holden v. Holden, Hill v. Dolt (1857), 7 l)e G 
M. G. 397 ; 5 W. R. 217 ; 44 E. R. 155, L. C. 

4422. Motion for decree.] — Where a 

case comc's on upon motion for decree, it i.s not 
necessary to apply to the ct. for a writ of subpoena 


duces iecum, but such writ may be obtained at the 
Record & Writ Clerks’ Office, as if the cause came 
on regularly at the hearing. — WiLHEM v, Reynolds 
'I860), 8 W. R. 625. 

4423. Time for — Before hearing.] — An 

apiilication for subpoena duces tecurri may be made 
before the hearing. — Vorley v, Jerram (1858), 
6 W. R. 734. 

4424. During hearing — Adjournment 

of trial.] — In the statement of the case on the part 
of pltf., a document in the hands of a tliird party 
appeared to be material, & he declined to produce 
it : — Held : the trial would be adjourned for the 
purpose of serving a subpoena duces tecum . — 

30N V, Bank op England (1859), 1 F. & F. 

450. 

4425. In what proceedings subpoena issued — 
Application for removal order.] — R. v. Greenaway, 
R. V, Carey, No. 4331, ante. 

.] — See, generally, Magistrates ; 

Poor Law. 

4426. Motion for decree.] — Wigan v. Row- 

land, No. 4332, ante. 

.] — See, also. No. 4422, anie. 

4427. Setting aside subpoena — Issue abuse of 
process of court.] — A motion to set aside a writ of 
subpama duces iecum as being oppressive <fc an 
abuse of the process of the ct. was allowed with 
costs. — Stepile V. Savory (1891), 8 T. Ti. R. 94 ; 
36 Sol. Jo. 92. 

4428. Issue without authority of court.] — 

He Sanders (a Soli c;i tor) (1919), 147 L. T. Jo. 
212. 

(c) Form of Subpoena, 

4429. Necessity for precision — Particular docu- 

ments required must be specified.] — A witness, a 
partn(‘r in a bank, was required, by subpoena duces 
iecum, to produce all books & accounts, in his 
custody or power, containing any entries relating 
to £6,500 consols, or to the dividends thereof, or 
the application or disposition tliercof, or relating 
to the matters in question in the suit : 

the witness was not compellable to produce any 
books, etc., because the language of the subpeena 
was too general, A. because the books, etc., relating 
to the stock w(*re partnership property, & his 
co-partners would not consent to his producing 
them. — A.-G. v. Wilson (1839), 9 Sim. 526 ; 8 
L. J. Ch. 119 ; 59 E. R. 461. 

AnnoUdions : — Folld. Jjco r. Anffan (1SC6), Tj. B. ‘J K(i. 50. 

Reid. Crowther v. AppJehy (1873), L. K. !) C. 1*. ; 

ForbcH V. Samuel, 11013] 3 K. B. 70G. 

4430* -.] — A subpeota duces Iecum re- 

quiring a solr., not a party to the suit, to product*, 
all papers, etc., relating to all dealings & trans- 
actions between his firm & pltfs. or defts., as the 
ease may be, for a period of thirty years, without 
specifying any particular documents required, i.s 
too vague, A- the witness is entitled to refuse 
production. But if the witness, who has been 
served with a subpoena in t his general form, admits 
that ho has in his possession, “ the document>s 
thereby required,” he must produce them, & 
cannot insist upon being first sworn. —Lee r. 
Angas (1806), L. R. 2 Eq. 59 ; 35 L. J. Ch. 370 ; 
14 L. T. 324 ; 14 W. R. 667. 

Annotations : — Consd. Biirchard v. Macfarlaue, Ex p. Teiidall, 

I18U1] 2 Q. B. 241. Refd. Crowther v. Appleby (1873), 

L. K. 9 C. F. 23. 

4431. Time for attendance — Omission of “ from 


of documents, it should be allowed. — 
Jessop V. Cusack (1890), 26 L. R. Ir. 

244.— IR. 

PART V. SECT. 3, SUB-SECT. 3.— 
A. (b). 

k. At ivhat stage issued.] - A party 


to a suit may be subpoenaed as a 
witness dvees iecum or otherwise, as 
soon as the pleas are filed. — Criddi- 
FORD V. Clarkson (1888), 32 L. C. J. 
202.— CAN. 

I. Witness residing out of juris- 
diction— Whether court has jwwcr to 


issue subpeena .] — The Ct. of Chancery 
has no power to issue a subpeena duxes 
tecum to a witness residing out of the 
jurisdiction to produce documents 
upon the hearing of a claim in 
ehambors. — P ower v. Webber (1876), 
10 I. U. Eq. 188.— IR. 
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day to day.”] — A writ of subpoena duces tecum 
required deft.’s attorney to appear on a particular 
day, but did not command him to appear “ from 
day to day,” after that day. The cause was 
postponed at the instance of deft,, & the attorney 
did not appear on the day wiion the cause was 
called on; — Held: attachment for disobedience 
to the subpmna refused. — Vaughton v. Brine 
(1840), 0 Dowl. 179 ; Woll. 41 ; 1 .Iiir. 1001. 

{d) Service of ASuhj)on}a. 

4432 Sufliciency — Personal attendance of officer 
of court requlred—Necessity for so Informing 
witness.] —When an officer of the ct. is serve^d with 
a suhpwna duces tecum, to produce a judgment book, 
if the p(*i-sonal attendaiice of the otlicer bt^ neces- 
sary, lie must be informed so. or the (;t. will not 
grant an attacliment against him, his clerk 
having attended with the book, though jiltf. was 
nonsuit(*d in consequence. -Bennet'P r. .Iones 
(ISIT)), 2 Ohit. 40:h 

{e.) I rrcyuhirity in Subjnofa. 

4433. Effect of— Witness may disregard sub- 
poena.] — An irregular subpw.na duces tecum may be 
disregarded by a witness. — -TrupiNS v. Ooates 
( 1818), 17 I.. J. Ch. 887 ; 18 L. T. O. S. 441 ; 12 
.lur. 889, Ji. Ck ; previous proceedings (1847), 0 
Hare, Ki. 

4434 — . 1 — an iiupiiry in chambers 

to ascertain the next of kin of a person dead, 
liartially intestate, one of the claimants, not a 
party to th(‘ suit, served upon deft., the adminis- 
trator, <fc also one of the claimants of kinship, a 
summons to attend for examination, A a subpama 
duces tecum to comped him to produce all letters 
from ])ersons named in th(^ subpoma, to intestate, 
<Sc other documents ; deft, admitted pi>ssession 
of some such letters & doeuunents, but declined 
to produce them. Upon motion : — Held : with- 
out deciding whether the description was too 
general, this was an improper mode of a-ttempting 
to obtain evidence to supjiort the claim. — N ew- 
T.AND STEEit (1805), 18 h. T. Ill ; 11 .Tur. N. S. 
590; 18W. K. 1014. 

Subpoena set aside.] — See Nos. 4127, 4128, 


B. What Documents 'must be Drodueed. 

(a) Doeumemis of which \Vil>ie8s has Custody only, 
i. In (fOicral. 

4435. General rule.] — (1 ) Upon a subpoena duces 
tecum, a witness is bound to produce a i)aper 
which he has in his actual custody, though the 
legal right &: propeity in such paper belong to 
another. Tlie et., however, in all such cases will 
exercise their discretion, in deciding what papers 
shall be produced ; A under what qualifications, 
as respects the interest of the witness. 

(2) Such witness is bound to produce tJiem, 
though there be a regular way prescribed by law 
for obtaining such documents. — Cou.sen v, Ditbots 
(1810), Holt, N. P. 289, N. P. 

4436. Documents in possession of witness only 
as employee — Steward of manor.] — Possession of a 
steward of documents, as leases, etc., is the 
possession of his employer, therefore, not 
affected by a S'ubpocna duces tecum .served on the 
steward to produce them on the pai*t of a deft. 
on the trial of an action at law, in which his em- 
ployer was pltf. The steward may, however, be 


examined as a witness to give evidence of the 
existence & contents of a particular document, if 
due notice have been given to produce it specifi- 
cally. — Falmouth (Earl) v. Moss (1822), 11 
Price, 455 ; 147 E. R. 530. 

Annoioiion Refd. Crowthor r. Appleby (1873), L. 11. 9 

C. P. 23. 

4437. — .] — An attorney «Sc steward of a 

lord of a borough is bound to produce under a 
subpoena duces tecum public documents ndatirig to 
the borough, but ha is not bound to produce 
documents relating to the lord’s interest in the 
boroiigh.—R. r. Woodley (1881), 1 Mood. R. 
890, N. P. 

Annotation ; - Refd. Doe (1. Eyfreinorit r. Liiiiyrdoii (ISIS), 13 

.1 ur. 90. 

4438. No permission by master to produce 

— Clerk in public office — Permission of head of 
office not obtained.] — A party nonsuited for non- 
production of a document from a public office, is 
not entitled to a new trial on the ground of sur- 
prise, wlioro he has served a clerk in the office 
with a subpoena duces iccum U) produce the docu- 
ment, but lias omitted to ajiply tx) the head of the 
office for permission for its production. — Austin 

Evans (1841), 2 Man. A (J. 480 ; 9 Dowl. 498 ; 
l>rinkwat(U‘, 77 ; 188 E. R. 814. 

Annotations : — Refd. CVowthcr v. A|)i)lcl)y {1S73), I.. K, 9 

U. P. 23. Mentd. (^ookrell r. Van Jliciiu'u’rt Laiid Go. 

(185.5), 25 L. T. (). S. 70. 

4439. Secretary & solicitor of com- 

pany — Refusal of directors to allow production.] — 

'flic ct. refused to grant an attacdunent against a 
witness for disobedience of an order of the ilistrict 
prothonotary of the Pt. of Pleas at Lancaster, A; 
of an arbitral)!*, which r(‘(]uired the witri(‘ss to 
produce before* the latter in Jiondon a large, 
number of books documemts belonging to a 
railway co. in Jancolnshirc, of which lie was (he 
secretary A soli*., tSt which (ihe directors who were 
no })artics to the reference refused to allow Jiiru 
to bring. — Crowther r, Appleby (1878), ij. R. 
9 0. P. 23 ; 48 J.. .1. (k P. 7 ; 22 W. R. 295 ; sub 
norn. Crowther v, Appleby, Be Siiaupi.ey, 29 
U. T. 580 ; 88 .J. P. 21. 

Annotations : — Consd. EccU^s ??. Louisville & Nashvillt' Bv., 

[1912] 1 K. B. 135. Refd. Forbes r. Samuel, [191 3 1 3 

K. B. 70G. 

4440. — Books taken out of his 

custody.] — 44ie secretary of a co. was called upon 
to produce the books of liis co. in obediimce to a 
subpoena duees tecum. ' lie did not produce them, 
& stated that, Vjy a resolution passed by Jiis 
directors sub.sequeiitly to the service of tlie 
subpoena upon him, the books had been takiui out- 
of his custody \—HeUl : no writ of attachment, for 
disobedience to his suVjpcjena ought to issue against 
him.- R. v. Stuart (1885), 2 T. U. R. 141, 1). (k 

4441. .] — A witness, who was tlu^ 

manager of one branch of Ik’s business, & in whose 
possession were, it was said, certain documents 
relating to dealings that had taken place between 
debtor & T., was ordered to attend produce on 
subpmna the documents. Tiie witness Jiad no 
authority to produce tho doinmionts, A refused to 
do so ; — Held : as the witness was a mere servant 
& had no authority from his master to produce the 
documents, he could not under the circumstances 
of the case be ordered to do so . — Be 1 linos, Ex />, 
Leicester (1892), 09 L. T. 299 ; 40 W. R. 482, 
D. (k 

4442. Accountant.] — Prick p. Dunn (1811), 

2 L. T. O. S. 308. 


PART V. SECT. 3. SUB-SECT. 3.— 
B. (a) i. 

m. J'ublic ctoenments — Di posses- 


sion of clerk of the peace — Records of 
sessions.] — A. clerk of the peace Ih not 
bound to produce the ivcordH of the 
sessions in bis possession as such 


clerk, in coinpliaiico with a subpatna 
dvccs tecum . — Wktmork v. Hardinu 
(1878), 2 P. & B. 338.— CAN. 
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Evidence. 


Sect, — Attendance: Suh-sect. 3, B, (a) i. cfc n., 

(6) cfc (c).3 

4443. Public documents.] — Pltf.’s counsel have 
admitted, that the officers of excise were not 
bound to produce the public books ; & indeed it 
would be higlily inconvenient if they were liable 
to be called upon by every individual for that 
purpose (Ahhiiuhst, J.)* — Atherfold v. Beard 
(1788), 2 Term Kep. 010 ; 100 E. li. 328. 
Annotalions : — Mentd. Oood v. Elliott (1790), 3 Term Eyp. 

693 ; Shirley v. Sankoy (1800), 2 Bob. & P. 130 ; Hamloll 

Thackoorscydass v. Hoojiiinuull Ilhondinull (1848), o 

Moo. I*. C. C. 300 ; Fitch v. Jouch (1855), 5 E. ifc B. 238. 

4444 . In possession of mayor — Charter of 

borough.] —Eor the purposes of an election 
petition relating to the return of a member for a 
borough, the mayor of the borough was served 
with notice to produce at the hearing “ all public 
books, docnxments, records, & writings whatsoever 
in his custody relating to the voters of the said 
borough ” : — Held : under such notice the mayor 
was bound to produce the charter (if the borough. 
--’ Youghal Case (1838), Falc. & Eitz. 385. 

4445. In public office— SubpcBna served on 

clerk — Permission of head of office not obtained.] — 

Austin p. Evans, No. 4438, ante. 

4446. Parish books — Rate books.] — It. v. Green- 
away, It. \i. Carey, No. 4331 , ante. 

4447. .] — Overseers of the ^ioor are 

bound to liroduco the rate books of their parish 
before the justices at petty sessions, on an inquiry 
into the settlement of a pauiier, in obedience to a 
writ of subpoena duces tecum ; &> if they wilfully 
omit or refuse to do this, this ct. will grant an 
attachment against tlicm. 

Semhle : the attacliment will be gi’anted against 
them, if they do not produce the books, althougJi 
they swear tliat they are not in their possession, & 
that they have ma(le search for them, & think it 
probable iliat they may be in custody of a late 
overseer specifically named, if they do not at the 
same time swear that th(‘y liavc made search in 
the parisli chest, for this is the proper place for 
the custody ot the books, &; the overseers would 
naturally, in the first instance, expect to find them 
there. — li. v. Eaton & Crowe (1846), 6 L. T. O. S. 
378 ; 10 Jur. 222 ; sub nom. R. v. Eaton & 

Crowe, Tie Lovack’s Settlement, 10 J. P. 407. 

Company books — In winding up proceedings.] — 
See Companies, Vol. X., pp. 898, 899, Nos. 6132- 
6135. 

ii. Hocurnents in Possession of Solicitors. 

4448. Document tending to prejudice client.] — 

An attorney is not bound to obey a subpve^ia duces 
tecum to prove a forger v against his own client. — 
R. v. Dixon (1765), 3 Burr. 1687 ; 97 E. R. 1047. 

Annofaiions : — ^Refd. Amey v. Longr (1808), 9 East, 473 ; 

R. V. Cox Sc Railtoii (1884), 14 Q. B. 1). 153. Mentd. 

Taylor v. Sheppard (i835), 1 Y. & C. Ex. 271. 

4449. .] — A solr. under a commission of 

bkpt. is not bound to produce the proceedings 
under the commission in a collateral action, 
where the production might tend to the detriment 
of his clients. — I jAINg v. Barclay (1821), 3 
Stark, 38, N. P. ; subsequent proceedings (1823), 
1 B. & C. 398. 

Annotation Refd. Doe d. Egrreraont v. Date (1842), 11 

L. J. Q. B. 220.^ 

4450. .]— An attorney is not bound to pro- 

duce a composition deed in whiclx his client is 
interested, in a suit between other parties. — 


Harris v. Hill (1822), 3 Stark. 140 ; Dow. A; 
Ry. N. P. 17, N. P. 

Annotation : — Refd* Volaot v. Soyer (1853), 13 C. B. 231. 

4451. .] — 'In an action against annuity 

brokers, who have become bkpt., for laying out 
the money of pltf. on bad security, the solr. under 
their commission is compelled to produce their 
books, under a subpoena duces tecum ; & an entry 
in their ledger is evidence, though the witness who 
produces it did not make the entry ; & the solr. 
under their commission is compelleti to produce 
the ledger containing the account between them 
& the person to whom they advanced the money, 
to show that they knew him to be in an insolvent 
state. — H awkins v. Howard Gibbs (1824), 1 
C. & P. 222 ; Ry. & M. 64, N. P. 

4452. Document received in professional ca- 
pacity.] — A person having a deed in his posses- 
sion, that in effect amounted to an act of bkpey. 
by one of the parties, was ordered to attend the 
conus, with it, without prejudice to any objec- 
tion being taken before them as to disclosure of 

confidential communications. — Tie , Ex j). 

Treacher (1817), Buck, 17, L. C. 

4453. Document not part of client's title.]-- 

By an order of the Ot. of Oh., made in a suit 
depending between the less(‘e A h^ssor, the lease 
was deposited in tlie hands of the lessor’s attorney, 
the lessee being at liberty to inspect the same. 
Upon ejectment brought by the lessee against the 
t-enant in possession i—Held : the attorney of Gie 
lessor was bound to jiroduce the lease, it not being 
part of the lessor’s title. — l)OE d. Courtail v. 
Thomas (1829), 9 B. Sc 0. 288; 4 Man. & Ry. 
K. B. 218 ; 7 L. J. O. S. K. B. 214 ; 109 E. R. 
107. 

Annotationa : — Refd. Doe d. Egrcinout v. Date (1842), 11 

L. J. Q. B. 220 ; lie Chancellor (1850), 16 L. T. O. S. 323. 

Mertd. Doe d. Kojcern v. Jtonfors (1833), 6 B. & Ad. 755 ; 

Wortham v. l^embcrton, Nowenhani v. Pemberton (1847), 

1 De G. & 8m. (Ml. 

4454. Document produced in Ct. of Bank- 

ruptcy — & returned under undertaking to produce 
thereafter on request — Whether solicitor bound to 
produce document in action by trustee in bank- 
ruptcy.] — An attorn(iy wlio receives a deed from 
his client, & is compelled to produce it by coinrs. 
of bkpt., & afterwards receives it back from them 
under an undertaking to produce ii again if reciuired , 
may nevertheless refuse to produce it in an action 
brought by the assignees of bkpt. under whose 
commission he was compelled to produce it. — 
Nixon v. Mayoh (18.31), 1 Mood. Sc R. 76, N. P. 
Annotation .'—Mentd. lie Heuy (1817), 8 L. T. O. S. 476. 

4455. Draft of conveyance.] — Vendor had 

a draft of conveyance made by his own attorney, 
from which the deeds were afterwards prepared ; 
the attorney was for this business by the 

vendor & purchaser in moieties by agreement, 
but the latter emiiloyed an attorney on his own 
part to look over the draft. It remained after- 
wards witli the vendor’s attorney : — Held : such 
draft was confidentially depositecl with the latter, 
by the xiurchaser as well as the vendor, & could 
not be ixroduced on a trial against, the interest of 
the purchaser’s devisees, though with the consent 
of the vendor & his attorney. — D oe d. Strode v. 
Seaton (1834), 2 Ad. & El. 171 ; 4 Nev. & M. K. B. 
81 ; 4 L. J. K. B. 13 ; 111 E. R. 66. 

Annotaiions .—Refd. Weeks v. Argent (1847), 16 M. & W. 

817 ; Sutcliffe v. James (1879), 40 L. T. 875. Mentd. 

Doe d. Hopley v. Young (1845), 16 L. J. Q. B. 9 ; Johnson 

V. Thompson (1850), 15 L. T. O. S. 437. 


PART V. SECT. 3, SUB-SECT. 8.— 
B. (a) ii. 

4452 i Document received in pro- 


fessional capacity. J — A person interested 
in one part of a letter is not entitled 
to (sail for the disoJosure of confidential 
oommunioations made to a law agent 


In another part of it. — F ife (Earl) v. 
Fife’s (Earl) Trustees (1816), 1 
Muit. 101— scot. 
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Part V.— Witnesses. 


4i56. .]— Mahston V. Downes, No. 4218, 

ante, 

4457. Will — Held for devisee.] — A witness 

is not bound to produce in obedience to a. subpoena 
a will which he holds as attorney for a devisee 
claiming under it, although it be auggosted that 
it is a will of personalty as well as of realty & 
ought therefore to be deposited in the Ecclesiastical 
Ct. — D oe d. Oautku v. James (1837), 2 Mood. Sc 11. 
47, N. P. 

Annotation : — Consd. Volant v. Soyer (185U), 13 C. II. 231. 

4458. .] — A witness who was a solr. & had 

been engaged in preparing a marriage settlement, 
in his examination dcmuiTed to such parts of 
interrogatories as required him to produce certain 
correspondence in writing, Si documents, on the 
ground of professional privilege : — Held : the 
demurrers would be overruled, as they did not 
contain any distinct statement that such corre- 
spondence was in itself confidential, or that the 
books or documents contained matters of con- 
fidential communicatitm with reference to the 
subject of that identical interrogatory as between 
liimself Si clients. — Walsh v. 'J'iucvanion (1847), 
15 Sim. 577 ; 16 L. J. Oh. 330 ; 0 1.. T. (). S. 216 ; 
11 Jur. 360 ; 60 E. K. 713. 

4459. .] — Scnible : the rule of evidence 

which prohibits an attorney who has received 
documents from a client in a professional character 
from i^roducing them in evidence against that 
client, applies to documents which are the subject- 
matter of the charge. The rule extends to cases 
where the attorney has a lien upon the documents. 
—R. r. Hankins (1840), 2 Car. & Kir. 823 ; 3 
(Vix, C. 0. 434. 

4480. .] — An attorney subpeenaed to pro- 

duce a document at a trial, may in his discretion 
refuse to produce it, ou the ground that it has been 
entrusted to him by a client, i Le is neither bound 
to produce it, nor to amswer a question with respect 
to its nature; & the judge ought not to examine 
it to see whether it is a document which ought to 
be withheld. — V olant v. Soyeu (1853), 13 0. B. 
231 ; 22 L. J. C. P. 83 ; 20 L. T. O. S. 208 ; 138 
E. R. 1187. I 

4461. Document not privileged as regards 

client.] — Kc OAMh:iiuN’s Oualuhook, etc. Ry. (Jo., 
No. 4265, ante. 

44Q2. Documents in furtherance of criminal 

purpose — Solicitor not Implicated in fraud.] — A solr., 

being examined as a witne.ss in a suit to e-stablish • 
a claim upon a widower in respect of property, 
alleged to have been fraudulently received by the 
deceased wife of the widower during coverture, 
was not compelled to produce letters written to 
him by the wife at the time of the alleged fraud, 
he having received those letters in his professional 
capacity, <& not having been implicated in the 
fraud. — C harlton v. Ooombes (1803), 4 Gi(l. 
372 ; 1 New Rep. 547 ; 32 L. J. Oh. 284 ; 8 L. T. 
81 ; 27 J. P. 725 ; 9 Jur. N. S. 534 ; 11 W. R. 
501 ; 06 E. R. 751. 

Annotation Refd. R. v. Cox & Rallton (1884), 14 Q, B. D. 

153. 

4463. Marriage Settlement.] — Bursill v. 

Tanner, No. 4187, ayiie. 

Document subject to lien.] — See Sub sect. 3, 

F3. (c), post. 

4464. Document not received In professional 


capacity.] — If a solr. not being bkpt.’s solr., has 
in Ins custody a deed of assignment executed by 
bkpt., he must produce it if required so to do by the 
cotnrs.— /iV Oakuen, Kx p. Law (1817), Buck, 
110, L. O. V / » 

Production & inspection of documents before 
trial.] — See Discovery, Vol. XVIII., pp. 120 
ci seq. 

{h) DocumenU in which Witness has Limited Right 
and Property. 

4465. Partnership books.] — A.-G. v. Wilson, No. 
4429, ante. 

4466. Copy of partnership deed.] — Each of several 

members of a lirm signtal a copy of the partnership 
deed. Sc each partner retained a copy. In an 
action for penalties against one of the paHners : — 
Held. : a partneT of deft, was comptJlablo to pro- 
duce his copy of the partnership deed upon a 
suhpwna duces tceum.- v. Samuel, [19131 

3 K. B. 706 ; 82 L. J. K. B. 1135 ; 109 L. T. 599 ; 
29 T, I.. R. 514. 

Annotaiiona : — ^Msntd. BumoLt v. Haiiiiiol (11)13), 109 L. T. 

030 ; Bird v. Samuel (1914), 30 T. L. 11. 323 ; Traiiton v. 

Astor (1917), 33 T. L. R. 383 ; Nichol v. Fearby, NIehol 

V. Robinson, [1923] 1 K. B. 180. 

(c) Documents Subject to Lieu. 

4487. General rule — Whether lien ground of 
objection.] — A right of lien upon an instrument in 
the ])ossession of a witness, exccipt in the case of 
an attorney or solr,, is not a good objection to tlie 
production of the instrument in evidence under a 
subpama duces tecum . — Hunter v, Leake (1829), 
7 L. J. O. S. K. B. 22L 

4468. .] — A broker, who has possession 

of a policy, which lie effectcnl, Si on which he has a 
lien, is compellable to i^roduco it under a subpoena 
duces tecum, on the part of the assured, on the 
trial of an action against the underwriters. 

A lien is a mere right of possession, <fe does not 
relieve the party claiming it from tluj net^cssity of 
producing the instrument which he holds, when 
regularly required to do so for the purposes of a 
cause (Parke, J.). — Hunter v. Leatjiley (1830), 
10 B. & 0. 858 ; Dan. & LI. 226 ; L. & Welsh. 
125 ; 5 Man. Si Ry. K. B. 522 ; 8 1.. J. O. 8. K. B. 
201 ; 109 E. R. 667; affd., sub mmi. Leathly r. 
Hunter (1831), 7 Bing. 517, Ex. Ch. 

Annotations : — ^Refd. Hibson v. Overbnry (1811), 7 M. & W. 

555 ; Loy v. Barlow (1848), 1 Excli. 800 : Jic Hawkoa, 

Ackornian v. Lockhart, [18981 2 Gh. 1. Mentd. Boyle v. 

Wisoman (1855), 10 Exch. C17. 

4469. — — .] — A person’s having a lien 

upon a document is no objection to his producing 
it on a trial at Nisi Prius. — Thompson v. Mosely 
(1833), 5 a. Si P. 501, N. P. 

Annotation : — ^Re!d. Hope v. Liddell (1855), 7 I)e G. M. 8i G. 

331. 

4470 . Lien claimed against party seek- 

ing production.] — A judge at Nisi Prius will not 
compel a witness to produce a document under 
a .subpoena duces tecum, if, as against the party 
asking its production,- the witness has a lien on 
the document wliich is called for. — Kemp v. Kino 
( 1842), Car. & M. 396 ; 2 Mood. & R. 437, N. P. 
Annotation : — ^Refd. Hope v. Liddell (1855), 7 Be G. M. & Q. 

331. 

4471. .] — Griffith v. Ricketts, 

Griffith v. Lunei.l, No. 4419, ante. 

4472 . .] — R,e Cameron’s Coalbkook, 

etc. Ry. Co., No. 4265, ante. 


PART V. SECT. 3, SUB-SECT. 3.— 
B. (b). 

4465 i. Partnership hooks .] — In a suit 
to recover the balance due on a partner- 
ship transaction, first deft., who was 
examined as a witness for refused 


to produce certain accounts rolatinjf 
to the partnership which he was 
directed to produce by the judge : — 
Held : the aocotmts were relevant & 
material evidence in the suit, & the 
Judfifo was Justified in requiring first 
deft, to produce them. — K atakam 


Vknkaiva V . Bhupapam Pedda Mul- 
LASAI'PAII (1808), 4 Mad. 142. — IND. 

n. Minutes of vicetiyioa of society — 
Made by one of the members.] — Caktk 
V . Dennis (1900), 4 Terr. L. R. 357.- - 

CAN. 



432 


Evidence. 


Sect 3. — Attendance : Sub-sect. 3, B. (c) dr (d), C. 
dr D. ; sub-sects. 4 dr 5, A.] 

4478. Solicitor’s lien.] — A solr. refused to allow 
a deed in his possession to be proved on behalf of 
pltf., because he had a lien on it for costs due from 
deft. : — Held : he must produce the deed at his 
ovm expense, & pay all the costs consequent on 
his refusal. — Brassington v. Brassington (1823), 
1 Him. & St. 45.5 ; 57 E. K. 182. 

Annotations : — ^Refd. Hope v. Liddell (18.55), 20 Beav. 4.38 ; 

lie, HawkeH, Ackerinaii v. Lockhart, [1898] 2 Ch. 1. 

4474. .J — IIiTNTKR V. J^EAKE, No. 4467, ayite. 

4476. .] — Griffith v. RiCKErrs, Griffith 

V. Lunfr.l, No. 4419, ante. 

4476. Documents received from client in 

professional character.] — R. v. Hankins, No. 4459, 
ante. 

4477. Lien not claimed against party 

seeking production.] — A solr. served with subpoeym 
duces tecum to produce for the purposes of evidence 
a deed in his possession, which his client, the owner 
of tlie deed, would bo bound so to produce, cannot 
refuse such production merely on the ground that 
lie has a lien on the deed for the costs of preparing 
it, wh(‘n the person by whom the production is 
(;alled for is not a ])arty against whom the lien is 
claimed.- Hope v. J^iddell (1855), 7 l)e G. M. A 
G. 331 ; 3 Eq. Rep. 790 ; 24 1.. J. Oh. 691 ; 25 
E. T. O. S. 231 ; 1 Jur. N. H. 665 ; 3 W. U. 581 ; 
4 1 E. R. 129. L. JJ. 

4478. ,] — A solr. being called as a witness 

by pltf. imdtM* a subpoena, duces iecuyn, to xn*oduce 
her marriage settlement, to whicli she was a i.)arty, 
for her inspection : — Held : ho could not refuse 
to do so by reason of his lien for tlu; unpaid costs 
of jnepai’ing it. Fowler v. Fowler (1881), ,50 
E. .1. Ch. 6<S6 ; 4 4 E. T. 799 ; 29 W. R. 800. 

4479. .] — The Eondon ag(‘nt' of a firm of 

country solrs. rcKadved in th(? course of his (.*mploy- 
ment certain documents belonging to the lay 
client, "riio country solrs. having become bki>t., 
the client obtained tJie commcjn order to tax 
their bill of costs. Upon the application for that 
order the London agent acted as solr. for the 
client. The order directed the trustee in bki)cy. 
A the client to produce before? the taxing master 
all documents relating to the matter in qu(?stion. 
The client subsequently changed his solr., & the 
Eondon agcuit refused to deliver up the documents 
in his possession on the ground tliat he had a lien 
upon them, not only for the proportion of the bill 
due to him as such agent, but also for all costs 
due to him from the country solrs. The London 
agent refused to produce them upon a subpoeyia 
duces tevuyu : — Held : the Eondon agent was not 
bound to [)roduce the documents. — He Jones A 
Roberts, [1905] 2 Ch. 219 ; 92 L. T. 562 ; 53 

W. R. 444 ; 21 T. E. R. 3.52 ; 49 Sol. Jo. 367 ; 
on appeal, 74 E. J. Ch. 458, C. A. 

In winding-up proceedings .] — See Com- 
panies, Vol. X., pp. 891, 899, 952, Nos. 6062, 
6063, 6137, 6138, 6526. 

Production & inspection of documents before 
trial.] — See Discovery, Vol. XVIIE, pp. 113-116, 
Nos. 644-674. 

(d) Other Hocuynents. 

4480. Deeds.] — Wilford v. Denny (1576), 
Cary, 52 ; 21 E. R. 28. 

4481. Private papers.] — Under a subpoena duces 
tecum, a witness is not compellable to produce 


private papers in his custody. — Miles v. Dawson 
(1795), 1 Esp. 405 ; Peake, Add. Cas. 54, N. P. 
Annotations: — Distd. Amey v. Long: (1808), 9 East, 473. 

Consd. Doe d. Egremont v. Date (1842), 11 L. J. Q. B. 220. 

4482. Title deeds — Of mortgagor— In possession 
of mortgagee.] — R. v. Upper Boddington (In- 
habitants), No. 4166, ante. 

4483. Trade books.] — Deft, being examined as a 
witness for idtf., under a subpoena duces tecum, 
refused to produce books of trade, although ho 
brought them with him A referred to them. Pltf. 
then moved that he might be ordered to produce 
them, on the ground that they contained matters 
which would throw light on the case ; A the notice 
of motion referred to a particular case, as to which 
were entries in the books : — Held : motion would 
be refused with costs. — S elby v. Fraser (1857), 
5 W. R. 341. 

4484. Sealed packet.] — (1) A sealed packet may 
be a “ document,’’ A, therefore, liable to production 
upon a subpoeyia duces tecum. 

The fact that a banker has received a document 
upon the terms that it sliall not be delivered up 
excej^t with the consent of the depositors is no 
answer to a snbpoma duces tecum requiring the 
banker to i^roduce the document. 

(2) Where there is disobedience to a sub2JCjena 
duces iccum, the ct. has jurisdiction to cnforc»? 
obedience by attachment, even though the dis- 
obedience is not wilful.— R . v. Daye, [1908] 2 K . B. 
333 ; 77 E. J. K. B. 6.59 ; 99 E. T. 165 ; 21 Fox, 
F. F. 659 ; sub nom. R. v. Daye, Exp. R., 72 J. P. 
269. 

Annotation : — A.s to (1) Apld. l’()rl)(‘H r. .Sanuiel, 1191.^1 

3 K. B. 700. 

4485. Will.]— h’c Fj.oyd (1909), 53 Sol. Jo. 790. 

C. Objerlion to J^roduction of Docunienls. 

4486. Mode of objection — Witness must raise 
objection - Not counsel ^ — Retained by witness to 
raise objection.] — A witness called on his subpama 
duces tecuyn, who objects to the production of 
documents, has no right to have the (jnest/ion of 
his liability to produce argued by his counsel 
retained for that purpose.-- Doe d. Rowgliffk 
V. Egremont (Earl) (1811), 2 Mood. A R. 386, 
N. P. 

4487. Subpoena to bring document In Pro- 

bate registry— Non-contentious business.] — Where a 
writ of subpoena was issued in a non-contentious 
matter directing R., a solr., to bring into the 
Probate Registry a scrii)t whicli was stated to be, 
but which was not in fact, in his possession or 
control i—Held : his non-compliance witli tlu* 
subpoena was not, under the circumstances, a 
contempt . — He Emmerson, Rawlings v. Emmer- 
son (1887), 57 E. J. P. 1, F. A. 

Grounds for objecting — Document privileged.] — 
See Sub-sect. 3, B. (a) ii., ante. 

Document subject to lien.] — See Sub-sect. 3, 

B. (c), ante. 

Document of which witness has custody 

only.] — See Sub-sect. 3, B. (a), ante. 

4488. Document not in possession or cus- 

tody of witness.] — He Emmkilson, -Rawlings v. 
Emmerson, No. 4487, ante. 

4489. Document not material.] — Tt is not 

competent for a person served with a subpoena 
duces tecum to show that the instrument he was 
required to produce was immaterial in the cause, 
in answer to a rule for an attachment. — D oe d. 
Butt v. Keijly (1835), 4 Dowl. 273. 


PART V. SECT. 3. SUB-SECT. 3.— B. (d). 

o. Telegrams.] — Held: the opt-rator was the proper person to subpoena to produce telegrams. Wight A Macktiam 
(1888), 3 5 O. R. 148.--CAN. 
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4490. Validity ol objection — Only of court.] — A 

witness liad been served with a mdtptvna duces 
ieeuni to attend an examination before the master 
4 fc bring with him ceHain documents which werti 
in his possession, lie was examined, but refused 
to produce the documents, swearing that they were 
not properly in his custody. On a motion to the 
ct. for an order for their production, the ct. con- 
sidered that it was bound to exen^isc a discretion 
not so to order, unless some reason was shown for 
thinking it probable, that they would be evidence 
between the paitics, &, in this instance, not so 
supposing, it refused to compel the documents of 
a third party to be produced in a state of un(;er- 
tainty, whether they could be so for any valuable • 
purpose between the pai'ti(‘s. — Phej.ps v. ihioTHEiio 
(1848), 2 l)e a. & Srn. 271 ; 1 1 L. T. O. S. 112 ; 12 
,lur. hh7 ; til E. U. 122. 

AiifMidiion : — Mentd. Wood r. Ifotofroy (1851), 11 Beav. 7. 

4491. Grounds lor upholding or rejecting 

objection— Document not evidence.] — l‘j iei.ps 

i\ Pbothero, No. 4190, ante. I 

4492. Objection overruled -Effect.] — Und(‘r 

a siib})a^na diiccs tccuin^ the party may. in ct. object 
to produce the documents ; but if the f)bjection 
is overruled, piodiiction will he compelled. 
FiKi.D V. Beaumont (ISIS), 1 Swan. 201 ; 20 

E. 11. 3.58, L. (1. 

Amuiiat ions : — Mentd. .farvis r. Evans (1838), 2 Jur. ()3}1 ; 

Scotson c. (ianry (18U), G Jur. 9G ; Haij^h r. JaKj?ar 

(181.7), 2 Coll. 231. 

J), T^roduvi'wn of Dovuniods at Procrrd'najs 
other than Trial. 

See Discovery, ^’ol. XVlIl., j)p. 119, 120, Nos. 
091-704. 


SuE-sECT. 4. — Document FHiEo in Supreme 

(JOURT. 

See. Administration of .Justice Act, 192.7 (c. 28), 
s. 20. 


Sub-sect. 5. Expenses. 

A. In (ieacrat. 

4493. Necessity for tender of expenses.! — 

Belcrave V. llERTEORi) (h]ARj.) (1.770). Parv, 02 ; 
21 E. K. 33. 

4494. .] — More r. Woreiiam (1.780), Parv, 

99 ; 21 E. H. .73, 

4495. .] — (lAROiNER r.> Skii’KANY (1582), 

Oh. <^as. in Oh. 101 ; 21 E. B. 91. 

4496. .] — (1 ) Dn 5 Eli/.., (;. 9, for not api)ear- 

ing on a sxibpo'na, a note, left of tlu^ cause, place, A. 
day, with a shilling, if acco])ted, is necc.ssary to 
support the action ; but if pltf . was not grieved by 
the non-appearaiKT*. of the witness, he cannot 
I'ccover. 

(2) A witness who is served Avitli a subpiima, 
a shilling, is bound to attend. 

(3) In an action on 5 Eli/.., c. 9, against a witne.ss 
for non-attendance, pltf. must show a damage for 
the want of the wdtm'ss’s testimony. — (iOodwin v. 
West (1039), Cro. (Jar. 540 ; 79 E. B. J00(>. 

4497. .] — Wakefield's Dase, No. 4350, 

ante. 


4498. -No attachment against a witness 

unless reasonable expenses were t/endcred him. — 
(Jhapman V. POINTON (1711), 2 vStra. 1150; 13 

East, 10, n. ; 93 E. B. 1093. 

A mwtations -FoUd. BowIoh r. Joluison (1748), 1 Win. lil. 

36 ; BrocuH t*. Lloj^d (1S.5G), 23 Beav. 129. Apld. Ward 

r. Nlcld (1917), 87 L. J. K. B. 54. Refd. Miller r. Knox 

(1838), 4 Bing. N. V. 574. 

4499. .] — Hubpauia without tender of ex- 

jamses will not bring a witness into contpmjit, 
though he comes to the assizes & refuses to be 
sworn. — B owles r. .Iohnson (1748), 1 Wm. Bl. 
30 ; 90 E. R. 19. 

Aunotalions : — ^Folld. Brocan v. Lloyd (185G), 23 lieav. 129. 

Apld. Ward r. Nield (1917), 117 L. T. 447. Refd. Nowtoii 

V. Chaplin (1850), 10 C. B. 35G. 

4500. .J — Th(‘ ct. will not gj‘ant an attach- 
ment against a Mutness for not obeying a subpoena 
to attend at a trial, unless tin' whole expenses of 
th(‘ journey, A of the necevssary stay at th(‘ place 
of trial, be tendered at tlie (ime of serving the 

subpama. Euj.i.er v. I^jentice (1788), I Jlv. Bl. 

49 ; 120 ' 

Annototio}^^ : — Folld. Brocas r. l.lovd (185G), 23 Beav. 129. 

Apld. Wanl r. Nield (1917), 117 L. T. 147. 

4501. .] — Tlie whole ('xpcuises must be })aid 

or tendered, to a witness living at a distance, in 
order to ground an attachment against him for 
not obeving a subpama.- Ashton v. IIaioh (1814), 
2 (Uiit. 201. 

Haaohdtoa Consd. DI.nou v. JjOo (1831), 3 Bowl. 259. 

4502. Rule in criminal proceedings.] — A 

witnc‘ss who is subpo*nacd by a deft, indicted for 
a conspiracy, is compellable to give cvid('ruM‘, 
though such dt'ft. refuses to i)ay his expenses ; 
the indictment having be(‘n removed by certiorari ^ 
<fc coming down to tlie assizes as a civil record, 
does not make any dillenmce as to this. — B. v. 
Cooke (1824), 1 (J. A P. 321. 

4503. .] — B. V. (%)USENS (1843), 2 

Russell on (himes A A1isdem(*anours, 8th ed. 2102. 

4504. Town cause.] — A witness from the 

country, subpoTiaed thcuH^ by deft., Muthout re- 
<r(‘iving suHici(‘nt for liis expens(‘H, A afterwards, 
when in Dondon. subptenaed by ]dt4., A- called by 
him on tlie trial, is bound to givt* his evidence lioth 
in cliief A on (T*oss-<‘xaminat4on, A must s(‘ek to 
obtain his exix'nses in sonu^ otlau* way than by 
obiecting to be examined. Edmonds v. l*r:ARSON 
(1827), 3 ('. A P. 113, N. J\ 

Aniu)talion : Distd. Ni^wtoJi r. Harkijul (1810), 5 J. F. 134. 

4505. — — — .1 -.1 AcoB r. J1un(;ate, No. 

1375, ante. 

4506. .) — A witness l esidcuit in I iondou 

will not be com])elled to give evidcuice for ])ltf. 
upon the trial in Dondon of a cause in wliich l»e sues 
in forma panjjeris, unhvss sucli witn(‘ss 4)e first 
paid for his expenses A loss of time. — Myers 
V. Marks (1859), 15 E. T. (). vS. 329. 

4507. Plaintiff suing in formA pauperis.] — 

Blackburn v. IIaroreave (1828), 2 Dew. C. C. 
259. 

4508. .] -Myers v. Marks, No. 4509, 

ante. 

4509. .] — .V witn(*ss who was duly served 

with a subpeena, but who ree(‘ived no conduct 
mon<'y, accompanied pltfs. to tlie assiz(‘ toAvn, 
A lived with them wliile there. On the morning 
of the trial she refused to go to ct. to give evidence, 
unless £9, wliich was an unr(;asonable sum, was 
paid to her : — Held : pltfs., not having tendered 


PART V. SECT. 3, SUB-SECT. 6.— A. 

4493 i Necessity for tender o) e^rpenses. ] 
— Where a party to a suit is notified 
to attend as a witness lor the opposite 
party a proper sum for his expenses 
J. — VOL XXII. 


should be Hmderod w ith the notice. — 
SniEET V. Faulkner ( 1 857 ), 1 5 U. C. R. 
lie.— CAN. 

4493 ii. . ] “The t;t. will not attach 

a party w'bu has been summoned to 


give evidence on the hearing of a civil 
bill appeal, unless his reasonable 
expenses shall Iiave been tendeitKl to 
him along witli the summons. — • 
Cr)NNoii V. (1842), Ir, Cir. Jtep. 

GIO.— IR. 
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SecL *6.-~~Atienda)icc : Siih~scc1. 5, A., H. €^‘ C>1 

her a reasonable sum to convey her home, were not 
entitled to an attacliment against her for not 
obeying the subpama. — N ewton v’. Harland 
( 1840), 1 Man. & G. 956 ; 9 Dowl. 16 ; 1 Scott, 
N. B. 502 ; Woll. 53 ; 10 L. J. G. P. 11 ; 5 J. F. 

1 31 ; 4 J ur. 992 ; 3 33 K. 11. 6 1 9. 

4510. .] — A witness is not bound to attend 

the ejwaminer, unless the, reasonabhi expenses of his 
joiirru^y, etc., have been tendered to him, or where 
an insulKlcient lender has been made.- -B rocas v. 
IjLOYJ) (1856), 23 Beav. 129; 26 L. .1. Ch, 758; 
27 !.. T. O. S. 131 ; 2 Jur. N. S. 555 ; 4 W. B. 510 ; 
53 K. ll. 51. 

jinn-f tin t ions /—Refd. NokcB V. (Rbboii (1857), 26 L. .3. (Te 

208 ; Tinner v. Turner (1859), 5 Jur. N. 8. 839 ; lie 

Working Men’s Muluiil Soc. (1882), 21 Ch. J). 831. 

4511. — — Order for attendance under Probate 
Act, 1857 (c. 77).] — Sctnhle : conduct money can- 
not' bo claimed in tlie lirst instance by a pia-son wJio 
is directed to attiuid for the i)urpos(? of bedng 
(‘xamined j>urHuaiit to sect. 2(5 of the above Act. — 
In the Goads o/' Wyatt, LlbOS] V. 15 ; 67 J.. .1. F. 

7 ; 78 li. T. 80 ; 16 W. B. 125. 

-Consd. Jn the (Joods of Harvey (1907), 76 

h. J. 1*. 61. 

4512. .J — Ppon a motion to attach a 

person for not laun plying with an order made under 
Frobate Act, 1857 (c. 77), s. 26, directing bis attend- 
ance in ct. for cross-examination as to his know- 
ledge of a certain tiistaimuitary j)aper : — llc/d : 
the motion must b(5 refused, no condui^i money 
Ivaving biuai ioinU'Vod. - fv the Gstair of Harvey, 

1 1907 IP. 239; 76 1.. J. P.61; 23 T. P. B, 133 ; 51 
Sol. Jo. 357. 

Antmiation :■ Disid. Jeffries v. Jeffries (1907), 51 Sol. Jo. 

572. 

AV'c, [H’nrraU j] PxE(’UTous. 

4513i Order for attendance before registrar 

of Divorce Division.] — Townend r. Townend 
(1905), 11907 1 P. 239, n. ; 21 T. I.. H. 657 ; 69 
.1. I*, .lo. 31(i; suhsrqucn/ jirocrcdiinjs^ 93 h. T. 
680, (j. A. 

Annotdtions Folld. In the Goods of Harvey (1907), 76 

Jj. J. P. 61. Distd. JeffricH r. Jeffries (1907), 51 8ol. Jo. 

572. 

See, (jejiernlhG Hcshand Wife. 

' Rule In bankruptcy proceedings.] — See 

Bankruptcy, Vol, ]>. 623, Nos. 5616, 5617. 

4514. Time for tender of expenses — Evening 
before trial.] — (1 ) TIk' ct. vdll not gi*ant an attach- 
ment against a, w it-nc‘ss, for not appearing to give 
evidence; unless a clear case of contiunpt be made 
out against him. 

(2) Wliere tU(‘ witness resides 21 miles fi*om the 
assize town, & his cxf»ens<^s ai*e not tendered to him 
till the evening before tin; trial, the ct, will not 
grant an attachment.— U oune v. Smith (1815), I 
6 Taunt. 9 ; 128 P, B. 935 ; suh aoni. JloiJUE r. 
Smith, 1 Marsh. 110. 

4515. .] — It is not' necoss iry that a witness’s 

expenses shall bi^ te ndered t.o him at the time of 
serving ih** writ ; for it appears, that, if they he 
tendered to him a j'oasonable time before lui is 
ixicmired lo appear, it is suHlcieiit. — W hiteland 
r. Grant (1810), 1 Jur. 1061. 


4516. Reasonableness of amount tendered— 
Question for Jury.] — Where a witness summoned 
to give evidence before comi's. of bkpt. refuses to 
appear, they may issue their warrant for his appre- 
hension, without having information upon oath of 
such refusal . In an action by such witness against 
the comrs. for false imprisonment, the reason- 
ableness of the summons, & of the tender of ex- 
penses, is a qu(‘stion of fact, for the jury. — Guoo- 
cocK V . Cooper (1828), 8 B. k C. 211 ; 108 E. B. 
1022 ; sub nom. Grocoiuc v. Cooper, 2 Man. & 
By. K. B. 78 ; 1 Man. & By. M. C. 302 ; 6 1.. J. 

I O. H. K. B. 265. 

4517. Dependent on circumstances.] — 

( I ) What is a reasonable sum to tender a witness on 
serving a subjicAJiia, depends upon circumstances, <&. 
not merely upon the amount of the sum, his con- 
dition, the distance he lias to travel to give evidence, 
or the expenses he must actually incur. Therefore, 
where a witne.ss residing at Camberwell, uj)on being 
served witli a subpmnato attend atrial at Guildhall, 
stated that be liad iireviously been subpeenaed 
by the. opposit(‘ side, & liad received a guinea, & 
the \)tiviy s<?i*ving tlii^ subpauia, tlien gave him a 
shilling, to wbicli lit^ made no objection. In an 
action for disobeying tlie subpauia, A an issne on 
the reasonableness of the sum tendi'red : ~ Held : 
the jury were warranted in finding a verdict for 
pltf. 

(2) 1C a witness lias reciuved an adc(|uatc sum 
from one i)arty for bis exixmses on being 
subpienaini, A Ih^ ia>nsenls to acce})t a sliilling for 
his expeiisiJS, with Ids subpmna, when scrvcal by 
the opposite ])art y, he will still be liabh* to an action 
by the latter, if lu‘ does not' attenil ])ursuant to 
the exigency ol the writ.— Bettici joy v. MTjEoh 
( 1837), 3 Bing. N.,C. 105 ; 5 Dowl. 481 ; 3 Hodg. 
M ; 4 Sirott, 131 ; 6 L. J. C. 1*. 1 1 1 ; 1 Jur. 22 ; 
J32 E. J{. Bib. 

Expenses lo which witness entitled.] — See 

Sub-s(‘ct. 5, D., pas7. 

451 8 o Witness voluntarily giving evidence with- 
out subpoena — Right to expenses.] — A witness, 
though not subpcmiaed, sliall liave bis exjienses. — 
Anon. (1705), 6 Mod. Bep. 110 ; 87 E. B. 900. 

4519. Right of party to recover conduct money 
from witness — Attendance of witness becoming 
unnecessary — No expense incurred by witness.] — 
An action is maintainable for money had A received 
to recover back conduct money paid B) a party, 
under 5 EUz. c. 9, s. 12, u})on a subpoena to att end 
a trial as witness where, in consequence of the cause 
being settled, no trial takes place A tlie party 
incurs no expense A does no act in consequence of 
the subjiama. — Martin v. Andrews (1856), 7 
E. A B. 1 ; 26 L. J. Q. B. 39 ; 28 L. T. O. S. 122 ; 
2 Jur. N. 8. 1121 ; 5 W. B. 07 ; 119 E. K. 1 118. 

B. Who Bntiiled lo Expenses. 

4520. Party — Examined as witness.] — A success- 
ful party is entitled to the expenses of attending 
A being examined as a witness in his own cause, 
unless it appear that his attendance was un- 
necessary, or that he attended to superintend the 
conduct of the cau.se. — Howes’ r. Barber (1852), 


4618 I. WitnfSsvolunUirilv giving evi- 
dence without Hubpeena — Hight to ex- 
penses.] — If a witness attends volun- 
tarily, it is not necessary'- to serve him 
with a subpo’iia in order to be entitled 
to charge for his attendance.— Flagixiu 
V. Richards (1850), 1 All. 599. — CAN. 


4518 ii. .1— It is not neces- 

sary that a witness in nn action should bo 
subpoenaed in order to entitle him to be 
paid for his attendance.— Donaldson 
1?. Gledstanes (1889), 8 N. Z. L. R. 


263.— N.Z. 

p. Trial of election petitions — 
Wiiness’s fees — Jn discretion of 7naster.] 
— In trials under Controverted Elec- 
tioiKS Act, 1871, the costs & witness 
fees are in the discretion of the master, 
subject to the ct., as in other trials . — Be 
l^RKSCoiU' Eijcction C’ask. McKknzik 
r. Hamilton (1872), 32 U. C. R. 303.— 
CAN. 

q. Cost of interpretation .] — A pai-ty 
examining, by means of an inter- 


preter, a witness ignorant of the 
English language, must bear the 
expense of the interpreter’s services on 
the cross, as well as the direct, examina- 
tion. — Plunkett v. Williams (1872), 
6 1. Eq. R. 80.— IR. 

PART V. SECT. 3, SUB-SECT. 6.— B. 

4620 i. l^ariy — Examined as witness.] 
— When a party to an action is a 
necessary & uiateHal witness on his 
own behalf, ho Is entitled, if the taxing 
offleof is satisfied of such fact, to tax 
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18 Q. Ji. 588 ; 21 L. ,1. Q. B. 25J ; 10 1,. T. O. K. 
201 ; 10 .Ivir. 014 ; 118 K. R. 222. 

AMwtatums :—Con&A. Aiisett v. Marshall (1853), Bail Ct. C^as. 
Refd. The Bahia (1865), L. U. 1 A. & E. 15. 


147. 


4621. 


.] — Pltf. obtained a verdict. 


Deft, obtained a rule 7fisi for a new trial, which 
was discharged. Pltf. was a witnes,s in his own 
cause ; <fc he remained in this country till after the 
rule //tsi was discliarged. On taxation the master 
allowed pltf. subsistence money from the tiim^ tlie 
rule was granted till it was discharged. On a rule 
to review the taxation : — Held : as tlie master 
must be taken to have found that pltf. was a 
necessary witness, that he could not have attended 
a second trial, if one were ordered, unless he 
remained, & that his remaining incapacitated him 
Irom earning lus subsistence, the deUmtion might, 
under tliose special circumstan<M\s, be consideied 
as part of the costs of the rule, the; allowance was 
right. 

Jt is not a genei'al rule that parties, if witnesses, 
are to have an allowance for their attiuidam^e. — 


Dowdelu r. Austualtan Koval Mail Oo. (1851), 
8 K. k. K. mri ; 2 O. lu K. 105(1 ; 28 J.. .1. Q. K. 
801) ; 28 L. T. O. S. 08 ; 18 .Jur. 579 ; 2 W. K. 
551; 118K. 11.1879. 


AtinoiaHon ; Refd. The Baliia (1805), L. IL 1 A. A: E. 15. 

4522. About to attend trial — Subpoenaed 

by other side.J—A party t-o the cause, about to 
at-t'Cmd it on Jiis own ac.ctount, has no right to con- 
duct money or expenses, wh(;ii subptenaed by the 
oth(‘r side. — K eed r. Faiuless (1808), 8 F. <te F. 
958 ; 8 L. T. 858 

4523. Alleged contributory — Summoned as wit- 
ness.] — S('))ibLc : wh(;r(* an “ alleged contributory,” 
nt)t s(*ttled on t h<^ list, is summoned as a witness his 
travelling (‘X])enses ougld to be tendered to him. 

Kut ^^'^le?*e an ” alleged contributory ” who 
decdiiK'd to sign a propos(^d admission of his execu- 
tion of the cu.'s (h'od was served witli a summons 
to attend a-s a witness, k did not dcunand Ids 
expense's, but disobc'ye'd the summons k there 
appeared ev<‘ry ])robability of his being a con- 
tributory 77 c/d; he was not entitle d t-o the costs 
of amotion to cnnindt- him, wldch it became un- 
necessary to dispose* e)f on the merits, from his 
making in ct., the required admission. — 77c 
NoUTHEJJN k SeiUTilERN OoNNECTlNO Ky. (’O., 
MEiirKu’s (h\yE (1854), 5 De (J. M. k (i. 29; 2 
Fq. Ke'p. 181 ; 28 L. .1. (8i. 24(J ; 22 F. T. O. S. 
298; 18 .lur. 101 ; 2 \V. K. 251 ; 48 F. K. 778, 
F. .1.1. 

4624. Judgment debtor — Attending on examina- 
tion as to means.] — A judgment debtor, for whose 
examination an ordc'i* has been made under 


K. S. (k, Old. 42, r. 82, though entitled to a reason- 
able sum for conduct money, does not come within 
Ord. 37, r. 9, therefore is not entitled under that 
rule to the ” like conduct money k payment for 
expenses k loss of time as upon attendance at a 
trial in ct.” 

The question what, under the circumstances of 
the case, is a reasonable sum is eminently one for 
the discretion of tht^ master, k one which he has 
better means of determining than the ct. ; k I 
do not think that the ct. ought in this case to inter- 
fere with the exercise of his discretion (Ford 
Esher, M.K.).— Kendell v. (Joundy, [1895] 1 
Q. B. 10 ; 04 F. .1. Q. B. 185 ; 71 F. T. 504 ; 43 
W. K. 50 ; 89 8ol. Jo. 20 ; 11 K. 19, (k A. 

.] — See, (jcnvralhf, Fxbicution. 

Professional witnesses.] — Sec Sub-sect. 5, I), (/>), 

poftL 

i ^V}^o lAahle for 

4525. Party suing out subpoena.] — hjJANcis 
r. Sac'HEVEUIli. (1579), Cary, 97 ; 21 F. K. 51. 

4626. Though witness not examined.] — One 

wlio is siil)p(en;u*d as a witness, k attends at the 
trial, but then* r('fu.se.s to give evidence* unless his 
cxj>crises arc* paid, k is, th('r(*upon, not examined, 
may yet maintain assumpsit for Jiis necessary 
expenses of attendance against tlie party who 
siibpa*na(*(l liim. 

Thej*e was also ('vidence of a promise' to ])ay the 
expenses at the t ime* of .sc'i ving thc^ subpa?na ; 
wliicJi it was eontc'nded was waived by the suhse- 
(pient rc'fu.sal to be examined. — llALJiET v. MEAlt.s 
(1810), 18 Fast, 15 ; 101 F. K. 271. 

notations ;■ Refd. Jic St‘riJ:onfry, K.r p, Rohcoo (1816), 

1 Mer. 188 ; RobiuH r. Brid},-o (LS:{7), 6 Dow). MO ; Brocas 

r. IJoyd (1856), 23 Bcav. 120; Ward v. Nichl, L1917J 

2 K. B. 832. 

4627. .] — IMtf. (‘xa mining a deft , as a witness 

pays his costs. — H arvey v. Teriujtt (1820), 1 
Jac. A W. 197 ; 87 F. H. 850. 

^ln.tu)taH<fns : "Slleuid, Robert h r. W'illiains (1811), 11 L. J. 

C’li. 65 ; lYirkliis r. Biadley (1842), 1 Hare, 210 ; ITlco 
Bcrriiigton (1840), 7 Hare', .304 ; IJariner v. ITiestley 

(1853), 16 Bcav. 560 ; I'owellr. Robert h (1860), L. R. 0 Eep 

1 60. 

4528. Whether express contract necessary.] 

- A witness who, in obedience to a subpo'iia, 
attends a trial in a civil action, may, without any 
express contract, maintain an action for his 
expenses against tlic party who subpcenac'd him, 
the fact of his attc'ndance being evidence from 
which the jmy may infer a contract.— P ell v. 
Daureny (1850), 5 Fxcli. 955 ; 20 F. J. Fx. 41 ; 
10 J.. T. O. S. 2(i8 ; J 55 F. U. 4 1 0. 

4529. .] — Atkinson v . Commeir ial Bank 

OF Scotland (1887), 8 T. F. K. 721, 1). C. 


for liiniHolf the (saiiio witiiewH fecH as if 
he wen; not Hr jiarty. — B oyll v . 
RoTHsriiii.D (1008), 16 O. L. 11. 4 24 ; 
XI U. VV. R. 618.™ CAN. 

4520 ii, .1 — If itiRadvisuhle 

& pi’oper that, u pltf. should attend 
for the purpoKO of sriving evidence he 
will be allowed witneKHCH’ expenses. — 
Buiit V. CRikk; (1888), 7 N. Z. J.. R. 
68.- -N.Z. 

4520 iii. .1 — Liovin Co., 

Ltd. V . CoiiRY (11)00), 11) N. Z. L. R. 

110.~N.2. 

Deputy Official As- 
signee.] — A Deputy Otllcial ABBignee 
may be allowed expenses as a witness 
in a case in which ho is a party. — 
Bayly V . Humphries’ Ofjtciat, 
AssiaNEF. (1886), 5 N. Z. L. R. 213 
(.S. C.).— N.Z. 

Aftendino for cross-exam- 
ination — On his affidavit in ivterlocu- 
tury application.] — On an interlocu- 
tory application to change venue, deft, 
fllod his own affidavit, & on being 


fc:ervt;d with an order & appointment 
attended for such cross-examination, 
but refu 80 <l to be swoni or answei- 
until paid his cxpenH(‘s of att endance : — 
field : he was not entitled to conduct 
nlonc3 ^ — Emp:R80N v. Jrving (1895), 4 
B. U. R. 56.— CAN. 

t Alimony action — Attend - 

auce on foreign commission.] — Idtf. in 
an alimony action was refused travel- 
ling expenses to attend upon a foreign 
couunlssion sought by deft, where 
pltf. was noteTititU«l tt) mferim alimony. 
— Jordan r. Jordan (1913), 24 

C). W. R. 615 ; 4 0. W. N. 1222.- CAN. 

a. Suing in person — Interlo- 

cutory proceedings — Whether irai'cUing 
esrpenscs allmved.]-~-The traveUing t;x- 
penses of a party suing in pcusoii, 
incurred for the purpose of conducting 
in person iuterlocutoi'y procctHlirigB, 
are not taxable items In party & part y 
costs awarded against the opposite 
party in the action. — A nthony e. 
Walshk (1889), 22 L. H. Ir. 619.— IR. 


b. Judgment debtor — Served with 
order under Administration o/ Justice 
Art .] — A judgment debtor served with 
au order & aj)pointment muhu- Admini- 
stration of Justice Act, 188."), s. .52, is 
entitled to be paid conduct money & 
expenses as in the case of un ordinaiy 
AvitnesH. — (lAi/r t\ S’J'acev (1888), 5 
Man. L. R. 120.- CAN. 

c. Where attendanee dirc< ted by 
counsel .] — The expenses of attendance 
at the trial of a necessaiy witness, 
who, owing to the course of the trial, 
has not been examined, should be 
allowed where his attendance has been 
directed by counsel verbally or in 
writing.— G reoo v. Gardner, 11897J 
2 1. R. 122.— IR. 

d. Material witnesses not called.] 
— The mere fact that a witness has 
not heen called at a trial is not sulllcleut 
rc;ason for disallowing his expenses 
against the opposite side. — K aneb v. 
Mui-zenbaoii (1902), 19 S. C. 341.— 
S. AF. 


F F 2 



436 


Evidence. 


— Aitendayice: Suit-scri . 5, C\ d: D. (a) .] 

4530. Solicitor causing subpoena to be served— 

Not personally liable.] — The attorney in a cause is 
not personally liable to a witness whom he sub- 
pcenaes to give evidenc^e in a cause, for his expenses 
of attendance. — lioniNS v. JIimdoe (1H37), b 
Dowl. 140 ; M. AV. 114 ; Murp. <te 11. 357 ; 7 
L. .1. Kx. 40 ; 2 Jur. 10 ; 150 E. K. 1070. 
AnnaiatUm^ : Apld. Leo r. LvercHt (1857), 2 H. & N. 285. 

Refd. Wa]l)ancko v. Masterjnaii (1846), 7 L. T. O. S. 184 ; 

Mailo V. JMatin (1848), 2 Kxch. 608 ; Poll v. Dauboiiy 

(1850), 5 Ex'ch. 055 ; Lanjfrldgre v. Lyuch (1876), 64 L. T. 

605, Mentd. Keyncll v. 3>o\\1s, Wyld r. llopkinH (1846), 

10 Jur. 1007 ; Brewer v. Jones (1855), 10 Kxch. 655. 

4531. .] — A 8urve‘y & valuation of the 

parish of 10. had been made for the purpose of a 
poor rate ; against which ceHain inhabitants 
app(‘a]ed. Deft, who was an attorney & clerk 
to th(' pari.sh olTicei s, thinking it ad visabh^ that the 
valuation should be supported by the evidence of 
another surveyor, with the authorit,y of the x)arish 
odicers wrote to the valuer to secure the services 
t)f a competent person for that purpose. The 
valuer I'ommunicated with i)ltf., an architect & 
surveyor, who, to qualify himself for giving 
c;viden(;(‘, examim‘d the x)reini.ses in resx^ect of which 
th(5 litigation arose, afterwards gave evi<lence 
as to t heir value. IMtf. enterc^d his account in his 
l(Mlger against tlu^ parish o(llct‘rs sent in his 
hill to them, but aftenvards siu^d d(?ft. for the work 
t hus done i/cW .* tb(^ parish ollieers, not 
d(.‘ft., who was iTKiriOv their agent, were liable to 
pltf.— L ee V. Everest (1857), 2 11. S: N. 285 ; 20 
J.. .T. Ex. 331 ; 23 L. T. O. S. 2(53 ; 22 J. P. 55 ; 5 
VV. n. 759 : 157 E. R. 118. 

Annotation Sollcry v. KIcwker (1857), 27 I.i. J. Ex. 

4532. Witness served by both parties — Expenses 
recovered from both parties — Position of successful 
party on taxation.)- -Though a witness, subiioenaed 
by both ])arties, obtain trom eaeli, without tb(‘ 
knowledg(^ of tlie other, full i)ayTnent for his 
(‘X]>enseH A loss of time, the party succeeding is 
entith'd to ha ve his payment, to the witness allowed 
him in his taxed costs of suit, A- that' although he 
made Ids payment' afD*!* 14ie witness had been 
already paid by the otlau' party. — Rknhon r. 
S(;jiNEJi)KU (1817), 7 Taunt. 3.37 ; 1 Moore, (L P. 
7(5 ; 129 E. R. 135. 

4533. Liability of party calling witness — 

Witness subpoenaed first by other party.] — A witness 
who is sub^aimaed by both ])arties in a cause, is 
entithMl to lifive all his expenses paid by the party 
who calls him at the trial, although t he othe*r party 
may have been the first who suhpernaed 1dm. — 
Allen r. Vox all (1841), 1 (Jar. Kir. 315. 

4534. Part expenses recovered from one 

party — Right to recover balance from other party.] 
— I3tf. was sub{4a>naed as a witness by both 
parties in a caus(i between IL . 1 n c^onsequenc.-e 

of IL’s subixeiia lu; remained in attendance for 
eleven days. J^L obtained the verdict at the trial, 

pltf. called iq)on B. to ])ay Ids <*xpense8, which 


B. refused to do. The attorney for E. then paid 
the demand, upon an understanding that pltf. 
should return to him any part which the master 
might strike off, upon taxation. At the taxation 
the attorney swore that he liad paid pltf. the 
whole sum demandeti, but, at the instance of B., tlie 
master struck off' a certain portion, which pltf. 
accordingly i*eturned, A then brought an action 
against B. to rc^cover that amount : — Held : he 
was not prevented from recovering in the action, 
by reason of his repayment of the sum which he 
had first received from the attorney for E. — 
Hale v. Bates (1858), E. B. A E. 575 ; 28 L. J. 
Q. B. 14 ; 4 .Jur. N. S. 1106 ; 120 E. B. (523. 
Annotations: — Refd. Chaniberlaiii v. Stonehaiii (1889), 24 

Q. B. L. 113 ; The Ibis VI., [1621] P. 255. 

D. H.rpenscs io which Witness oitillcd. 

((/) In OcneraL 

4535. Cost Of subsistence— Foreign witness.] — A 

idtf. who brings over a foreign witness hither, in 
ordtT to judg(‘ by his testimony wliethei’ there is 
ground to bring an action, A aft(‘rwa]*ds siu*s A 
examines t he foreigner at th(‘ trial, may be allowed 
the costs of detaining him here fi'om the tinu^ 
of the writ sued out until the trial, A a reasonable 
sum for his sustenance here (hiring tlie same time, 
but not the costs of Ids passag(} Idtla'i*, or of Ids 
return.— SeniMMEL v. LousaBxV (1812), 1 3\uint. 
(595 ; 128 E. R. .501. 

Folld. Sturdy v. Andrews (1812), 4 Taunt. 

667. Expld. Trenmin v. llarrett (1815), 6 Taunt. 88. 

4536. .] — The el . will allow the (Hists 

of detaining a foreigner here to give evidence upon 
a trial, computed fi*om the day of the writ siu'd out 
to the day of trial.— Sturdy r. Andrews (1812), 
4 Taunt. (597 ; 128 K. R. 501. 

Annotation : Refd. Berry v. Pratt (1823), 1 B. A (*. 276. 

4537. — Witness giving evidence in 

action other than that for which sent.J — A. abroad 
furnished goods to B. at tlie iHujuest of (L, who 
dixnv bills on B., jiayable to A., which (5 refused 
to ace(‘pt. A. s(‘nt for a wdtness from abroad for 
tb(‘ support of an action against B., pending whi(di 
action, i\ arrived in this country. A. then dis- 
conl'iniRMl his action against B., A commemaal 
anotluT against (5, in which he recovered, by means 
of tlie witness be had brought from abroad : — 
Held : (L was only liable for tlie cost s of the witness 
while diitained in this country, A not' for those of 
bringing him over or of sending 1dm back.^ — 
Tremain V. JlARRETT (1815), 0 Tauiit. 88 ; J 
Marsh, 4(53 ; 128 E. R. 9(5(5. 

Annotalion :■ — Consd. Loueif?au Royal Kxchantre Akhcc. 

(1831), 5 Moo. A 1'. 8(15. 

4538. .] -Where a witness is sent for 

from abroad, bond fide for the purpose of the cause, 
A; for no other, it is in the discretion of thti pro- 
thonotary to allow pltf. the costs of bringing him 
over A of stmding him back, though he should have 
been sent for, A have arrived, before the ccmimence- 

witiiOMH who has hoen suinuioned to 
attend an inquiry tho unsuccosHf u 1 
part y must pay liis taxed cokIk, if the 
witncHH han been produ(5ed by the 
HucceKHful parly. — P ai.vkkt r. Foiibks 
( 1865), 3 Terr. L. R. 336.— CAN. 

h. Pariu suiny out snbpcrna — 
Though untness gives vindencc for other 
vartg,] — A witneaH, who attends tho 
ct. on a subp<»na, is entitled to demand 
at any time his reasonable expenses 
of such attendance from the party 
issuing* the subpoena, even thougrh he 
only gives evidomce as a witness for 
a party to the suit other than the party 
summoning him . — He Bullock (1904), 
I. L. 11. 28 Bom. 647.— IND. 


PART V. SECT. 3, SUB-SECT. 5. C. 

4632 i. B ' itness served by both parties ~ 
Expenses recovered from both parties — 
Position of successful party on taxation,] 
— Wluue witnesses are suhptfiiHe<l A 
l)aid by both parlies to a suit, tlie 
successful party is entitled to the costs 
of such witnesses from the other. — - 
M<’Lean r. Evans (1863), 3 1*. R. 154. 
—CAN. 

e. W'itnrss subpamaed but not 
called — Whether necessary vdtncss — 
Master to decide .] — Where witnesses 
art^ Bubpmnaed but not called, tho 
master should decide whether they 


were necessary or not. A allow or 
ivfuse their expenses aeeordingly. — 
McLkan V. Evans (1863), 3 P. R. 151. 

- CAN. 

f. Party attending on notice udihoui 
jmymcni.] — Idtf. having attended 
under defts.’ notice, without being 
raid, w’hich she was not bound to do, 
the ct. ndused to direct her expenses 
to be deducted from defts.’ costs. — 
Ham V. Lasukk (1865), 24 U. 0. 11. 
357.— CAN. 

g. Witness produced by successful 
party — Inquiry — JAabiUty of unsuc- 
cessful party.] — If it is proved that 
expenses are properly payable to a 
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ment of the action. — T uemain v. Faith (1815), 
1 Marsh. 603 ; 0 Taunt. 92 ; 128 E. R. 007. 
AnnoUUion : — Consd. Louergan v. Royal Exchange Assce. 

(1831), 5 Moo. & R. 805. 

Foreign seaman.] — See No. 4640, posf. 

4539. Seaman — Master.] — A mast^ir of a 

vessel detained here as a necessary witness was 
allowed in thii taxation of costs the expenses 
of his living here <fc his travelling expenses, & dis- 
allowed a claim of £7 pm' month for wages, which 
if he had sailed he would have been entitled to : — 
Held: the allowance w'as proper. — White r. 
Ruazieu. (1836), 3 Dowl. 199. 

4640. Foreign seaman.] — (1) A party 

in a cause is not bound to examine any of his 
witnesvSes before the hearing : A if judgment is 
giv(*n in his favour with costs, he is in general 
t'lititled, with respect to s(*am(‘n who are reason- 
ably detaini'd by liim as necessary witnesses, to 
th(^ expenses of maintaining them to the time of 
the hearing. 

(2) In th(‘ case of the witnixsses bidng foreign 
seamen, a reasonabh^ charge incurred for agi'JU'y or 
interpretation may be allowed. The Kaiita 
(1896), Brown. ^ laish. 3(>7 ; 13 W. R. 295. 
AnnotdiionH : — -./.s' iu (1) Consd. Tho Ibin [19211 1*. 255» 

.(.s to (2) Reid. The (’ity of Hnissclrt (1 873), 42 L. .}. Ailin- 

72. 

4541. .| — AVhile it has always been 

th(‘ practices owing to the nature of tiu'ir calling, 
to allow seafaring witnesses to be detained on shore 
to giv^e evidence, to allow them reasonable 
(romiiensation for their detention, it is a question 
for the taxing master whether a party who siu'ks 
to charge* Ids opponent with the cost of detaining 
an (‘xpensive witness has acted reasonably in 
inciH'ring th(' (‘spi'nse or whethi'r Ik* ought not to 
have* exaniini'd thi^ witness on commission. 

A taxing master should Ix'ar in nund that a wit- 
iK*ss duly summoiK'd is bound to attend, A- the 
witness is not entitled t-o T*(*c(*iv(*, as the measuri* 
of his comi)ensation, tlu* exact sum he may i)rove 
he has lost by reason of tlu* deti'ntion. lie is, 
however, <*ntitled to some (ronqiensation, A not 
merely to tlie conduct mon(*y given Jdm with his 
subpiena ; A the wages he is earning may alTord 
an imiiortant indication of what is fair compensa- 
tion. TiiK Inis VI., 119211 P. 255; 90 I.. .1. I*. 
2S0 ; 125 \j. T. 378 ; 37 T. L. R. 557 ; 05 Sol. .lo. 
511 ; 15 Asp. M. L. C. 237, P. A. ; .snhs(Uf(ient 
proceed ///f/.s, 119221 P. 4. 

— - .| — See, also, Admikalty, \5>1. T., 

l)p. 227, 228, Nos. 1521-1531. 

4542. Non-seafaring witness.] — Pltf. in- 

gaged a jiassage to A\istralia in defts.’ V(‘ssel, but 
being tui*ned out of it, A- the ship having sailed 
without him, he sued deft-s. for not carrying him 
according to their contract. Pltf. could have had 
another passage in the coiirsi* of a few days, but he 
remained until the trial of the cause, several 
months, A gavii evidence in his own favour. A 
verdict was found for him. On motion to review 
the maskn-’s taxation of <tosts : — Held : if pltf. 
was d(*tained bond fide for the purpose of giving 
(*vidence in tlu* cause, A it was jiroper to call him 
as a witness at the trial, he ought to be allowed the 
(‘xpense of his maintenance wliile so remaining in 
this country as costs against deft., although he 


was not a seafaring man, — Ansett v , Mabshaee 
(1853), Bail Ct. Oas. 147 ; 22 L. .T. Q. B. 118 ; 20 
L. T. O. 8. 240 ; 17 Jur. 114. 

Amount allowed.] — See No. 4597, posf. 

4543. Compensation for loss of time — Foreign 

witness.] — Tremain Barrett, No. 4537, a)de. 

4544. .] — A foreigner A captain of a 

vessel, on being required to come to this country 
to give evidence for pltfs. in a particnilar cause, 
refused to do so unless he were compensated for 
his loss of time, wddeh idtfs.’ agent abroad promised 
him should be done :■ — He/d : he was (mtitled to 
have a reasonable sum allowed him by way of 
compensation for such loss. — iiONEROAN v. Royae 
Exohanhe Assurance (1831), 7 Bing. 729; 1 
Dowl. 233 ; 5 Moo. A P. 805 ; 131 E. R. 282. 

4545. Foreign merchant.) — Oomponsation 

for los.s of time w'as disallow'ed to two merchants 
('oming fi'oni abroad as witnesses. — M oor r. 
Adam (1810), 5 M. A 8. 150 ; 105 E. R, 1009. 
Annotalions : — Folld. WilllR v. l*eckham (1820), 1 Rrod. 8c 

Hiiig. 515. Refd. Severn v. Olivo (1821), 3 Brod. & Bingr. 

72 ; Bayley v. Boamnont (1826), 11 Moore, ('. P. 407 ; 

Ijoiier^un v. Royal Exeliaiiffo Asnet;. (1831), 7 Bing:. 720. 

4546 . Agreement to pay compensation — 

Not enforceable.] — A witni'ss attending a trial 
uiuler a. subi)oma, is not entitled to a (‘omi)ensation 
for his loss of tinu*, although the })ariy rerpiiring 
his attc'ndanee t'xpressly promise's to pay him for 
such loss. — WiBBis r. PpxuvHAM: (1820), I Brod. A 
Bing. 515 ; 4 Moore, V. P. 300 ; 129 F. R. 821. 

A n not at ions : — Apld. Bayley r. Bisaumont (1826), 11 Moore, 

C, 15 497. Folld. (’ollins v. (Jodofroy (1831), 0 L. .1. O. S. 

K. JC 158. Refd. SevJ'rn r. Olive (1821), 3 Brod. Sc Bing. 

72. 

Professional witness.] —Sec 8ub-s(*et. 5, 1). 

{!)), post. 

4547. Cost of messenger To announce Illness 

of witness.) — A giadl(*man residing in th(^ country 
was subpa‘naed to giv(^ eviih‘nc(^ at the trial of a. 
cause in London. lie ])rocee(l('d jiart of tin* way, 
A being from illness unable to gf> on, be simt a 
special jnessenger to London to info]*m tln^ })artieK 
that h(‘ could not attend. In liis account of 
expensi's, Ik* demand(‘d £5 for the messengc^r 
going to Ijondon. At tlui trial of an action for the 
amount of his expenses incurred, the jury gave him 
£10. A new trial on the* ground of exci^ssivi^ 
damages was refus(*d. -Bryan’s Case (1823), 1 
L. .1. O. S. K. B. 157. 

4548. Travelling expenses — Foreign witness.] — 

8(’mMMED r. Lousada, No. 4535, aide. 

4549. — .] — Trjomain v . BARRiyrr, No. 

4537, aale. 

4550. .] — Triomain v. BAith, No. 4 538, 

ante. 

4551. Going & returning.] — Ashton v . 

Iakjh, No. 4501, ante. 

4552. .] — Newton v. IIarland, No. 

4509, aate. 

4553. Returning from journey begun before 

trial.] — A witness returning from a journey, 
which was intended before the subpoma, sooner 
than he otherwise would have done, is entitled to 
the expenses of that journey, though the trial is 
at the place of his aboch*. — V ic:e Anson (1827), 

3 C. A P. 19 ; Mood. A M. 90, N. P. 

Annotations: — Mentd. DickinHon Valpy (1820), 5 ^Man. A 

Ry. K. B. 126 ; Ellifl v. Sclirnoeck (1820), 3 Moo. & 15 220. 


PART V. SECT. 3, SUB-SECT. 5.— 
D. (a). 

4548 i. Travelling expenses — Foreign 
n>it7ies8 .] — The mileage of a witness 
from England to thin province & back, 
allowed in the costs, on an affidavit 
stating that he was a material witness, 
& travelled from England to attend 


was no statement that he intended to 
return to England. — L kjiit v. Aukl 
(1866), 6 AU. 406.— CAN. 

4548 ii. .] — Held: witness’s 

railway fare & expenses from Ontario 
to Saskatchewan properly allowial.- — 
Hewitt r. Bovlet (1909), 10 \V. Jj. R. 
21.— CAN. 

iLRAtt III 1 liti.t'rvu » 


PauivEK (1827), 1 N. B. R. (Chip.) 151. 
—CAN. 

4548 iv. .j—Hav r. Jackrox 

(1888), 6 N. Z. L. R. 725.— N.Z. 

k. Party as material witness.] 

— A pltf. who is entitled only to 
division ct. costs of an action can tax 
us part of such costs his travelling 

fnrwt.i oKrr.uU i,x fllA 
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Evidence. 


Sect, 8. — Attendance: Siib-secf. 5, 2). (a) (6)>] 

4554. Increase through lU-health.] — The 

wife of a publican, living sixty miles from Lan- 
caster, was subptxmaed to give her evidence at 
the assizes there, £2 2.s‘. was given to her for 
expenses. She did not make any objection to the 
amount, as being insufficient. On showing cause 
againsi; a rub* for an attacliment against her, it 
appeared that she had an infant in bad health at 
the breast ; that the inside fare of the coach 
from Liverx^ool, the road through which town was 
the most convenient route to Ijant^aster from the 
place where siie resided, was £1 l.s. Oct. : — Held : 
she might reasonably require an inside 
for whicli tlio money was insulTicient, & the ruh; 
would not be made absolute for an attachmcmt 
against lier. 

Seyyilde : the affidavit for an attachment for not 
ai)pearing as a witness, in puiwance of a subi>oena, 
need not show that the witness was called in ct. 
on the subpoena, esx)ecially if the witness never did 
attend the assizes. — Dixon v. IjEE (1834), 1 

Or. M. & B. 645 ; 3 Dowl. 251) ; 5 Tyr. 180. 
Annotatums :• — 'Reid. H. v. Strelcli (1S35), 4 Dowl. .‘10; 

Millor r. Knox (1H38), 4 Hinjj:. N. C. 574 ; OolT r. Mills 

(1844), 2 Dow. <Si li. 2:i. 

4555. Journey not undertaken — Expenses 

less than cost of subsistence.] — Wliere a country 
witness remained in London, the sum which his 
journey would have cost, being less than his 
exjionses in town, will be allowed. 

A banister is prhna facie entitled to the exixmses 
of a iirofessional man, without x>roof of his being in 
practi(!e. Tuunek v. MhuiNEU (1859), 5 ,Iur. N. S. 
839 ; 7 \V. li. 573. 

Amount allowed.] —Sec Nos. 4596, 4597, 

4556. Prescribed fee for attendance in court— 
Clerk of High Court subpoenaed to produce court 
roll.] — A clerk of the Ib'tty Lag Offic(; of the 
Ot. of Lh., who attends at the trial of a cause 
under a suhpcjrna. duces iccinn to produce the rolls 
of the t't., is entitkxi to a reasonabh^ f(*e for eacli 
day’s atttmdance, foi*, although he attends 
personally in piirsuanct* of the subpeena, he x)ro- 
duces the rolls of the Ct. solely under the order of 
the Master of the Bolls, who may annex a fee to 
the ])roduction of the rolls ; tSc, if a |)arty choose.s 
to require the production of the rolls, ht5 is bound 
tD pay a reasonable fee imposed by the Master of 
the Bolls, & this, whetlier lie is aware of the rules 
of the office reepuring such fee or not.- Bentadl 
V. Sydney (1839), 10 Ad. A Kl. 162 ; 2 Per. & Dav. 
416 ; 9 L. .1. Q. B. 150 ; 3 .Fur. 892 ; 113 K. B. 
62. 

In Admiralty proceedings.] ->SVc Admiralty, Vol. 
T., pp. 226-228, Nos. 1,520, 1524-1531. 

In arbitration proceedings.] — Sec Arbitration, 
Vol. 11., p. 609, Nos. 2401-2405. 

In bankruptcy proceedings.] — See Bankruptcy, 
Vol. V., p. 621, Nos. 5587- 5589. 

In proceedings at inquests.] — See (Coroners, \'o1. 
Vlll., p. 245, Nos. 177, 178. 

In county court proceedings.] — See County 
(’OURTS, Vol. \ MIL, p. 523, Nos. 733, 734. 


(6) Professional Witnesses, 

4557. Professional witnesses generally — Loss of 
time.] — The expense of experiments necessarily 
made for the purpose of affording evidence on 
a point in dispute new to scientific men, is not 
allowed on taxation of costs ; nor are scientific & 
X)rofessional witnesses allowed any compensation 
for loss of time, unless they be medical men. 
— Severn v. Olivk (1821), 3 Brod. & Bing. 72 ; 
6 Moore, C. P. 235 ; 129 E. B. 1209. 

Annoiaiions Bayley v. Beaumont (1826), 11 Moore, 

C. P. 41)7. Refd. Tjonergaii v. Royal Exohangro Assoc. 
(18:U), 7 Bing. 7 2i> ; May r. Selby (1842), 4 Man. & G. 
142 : Onnorod v. Tlioinpson (1847), 16 M. & W. 860 ; 
(/UrtiH V. Platt (1864), 16 C. B. N. S. 40.'i. 

4558. .] — Pltf. will not be allowed Ids 

expenses, in the construction of a model, nor a 
compensation for loss of time to scientific persons, 
who liad been sent to a distant part of the country 
to inspect a building there, although he could not 
safely liave x^^oceeded to trial without their 
testimony. — B ayijey r. B eaumont (1 826), 1 1 Moore, 
C. P. 497*; 4 .1. O. S. C. P. 191. 

Annrdalion : — Refd. (‘iirtis v. Platt (1864), 16 C. B. N. S. 
46,5. 

4559. .] — A witness who is called in 

an action to d(qios(i to a mattcu- of opinion, dextend- 
ing on his skill in a xiarti(uilar trade, lias, before he 
is examined, a riglit to demand, from the party 
calling him, a compensation for his loss of tiuu? ; 

I & there is a distinction between a witness tlius 
(talk'd, a, witness who is called t-o d(‘Xios(‘ to facts 
which he saw. — W kbu w 1\\ge (1813), 1 (-ar. & Kir. 
23, N. P. 

4560. — Place of residence.] — Pro- 

I fessional witn(*sses hav(^ a right to dtunand coin- 

])ensation for loss of time at. the rate of a guinea 
a day before they submit to be examined, altliough 
they reside in the town in whieh the examination 
is eondueted. — P lark v. (Dll (1851), 1 K. A .1. 
19 ; 2 E(p liep. 1 108 ; 23 L. .1 . (3 l 711; 2 W. B.. 
652 ; 69 E. B. 351. 

Annutaiions : — -Consd. Noken v. Gibbon (1857), 26 ]j. .1. Ch. 
268 ; He Working M(Mi’h IMuluul Soc. (1882), 21 Cb. D. 
s:u. 

4561. Evidence not professional.] -A 

profe.ssional witness is (‘iititled to his expenses on 
the s(uil(‘ allowed to ])ersons of his xRA:>fession, 
although h(‘ is not <;alled to give ])rofessional 
evidence. — J ’arkinson r. Atkinson (1862), 31 

L. ,1. C. P. 199. 

4562. Expenses of qualifying as witness. 

An action for the recoveiy of liouses by if'ason 
of a breach of covenant to re])air t hem was referred 
to a s]>eeial referee. 'Three .surveyors were 
instructed by to survey the houses, A iv^port 

upon their condition. At the hearing l)efoj*e the 
.special rehuve the surv<‘yors calksl as wit- 

nt‘sses, A the surveys A ]*ej)orts made by tliern were 
necessary for tin' x>rox)er condueX of ])lt4‘.’s case. 
Pltf. obtained judgment in the action with costs. 
Upon taxation of costs th(^ master refused to allow 
as against, deft, the fees paitl to the surveyors by 
pltf. for their surveys A reports, iq^on the ground 
that thest' fees could under no eircurnstances bo 
recovered as betweiin x>arty A party : — Held : the 


trial. If lie is a neoessary material 
witness. — 4’ai.bot r. iPoi.K (181)8), 
15 l\ R. 274.— CAN. 

l , ] — \^4»eIX' deft, was 

party it a. material ^vitness in the 
same cause; he was allowed his expenses 
to A from his home to the ct. — 
Hamilton w. Bkck (1866), 6 Terr. L. R. 
405.— CAN. 

PART V. SECT. 8, SUB-SECT. 5.— 
D. (b). 

m. Professional vntnesscs generally 


— When aptjoinied by court with consent 
of parties.] — Where, in an administra- 
tion suit, the master had, with the 
consent of the (n-editors, employed an 
expert, the ct. hehl that the creditors 
could not afp^rwards object to the 
allowance of tht; sum paid to such 
expert . — He Robehtson, Uobertsox 
V. Robertson (1877), 24 Gr. 555; affd. 
25 Gr. 276.— CAN. 

n. .1 — The foes of expert 

witnesses employed to make examina- 
tions of property, plans, etAj.. newssary 


for the proof of plH.’s allegation of 
damage caused by d(;fts.’ illegal acts, 
& also the costs of notarial propjsts, 
form part of the damagt;s which pltf. 
is outfUed to recover from the adveim; 
party. — DkcAiUE v. Vili.k De Mon- 
treal Guest (1663), Q. R. 26 S. V. 
16.— CAN. 

o. Foreign witues.9.] — OiiiON 

1?. Minot Auto Go., 11920] 2 W. W. R. 
955 ; 5.1 D. L. R. 448.— CAN. 

p. -.] — Wbort; an expert 

witness had been brought out from 
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decision of the master was wrong, & the fees paid 
to the surveyors were proper to be taxed ; for 
under No. 8 of the Hpecial Allowances General 
Provisions annexed to II. S. 0. (Costs), the expenses 
of witnesses qualifying tlu*rnsevles for examination 
miglit be alhiwed. ^Iacklky r. ('uii.i.iKGWORTfi 
(1877), 2 I*. I). 272; Ki C. .1. Q. Jl. ISl ; 20 

L. T. .511 ; 25 W. U. (>50. 

Annotaliortu : Refd. Tunil»ull v. Juiisioii (187H), C. P. 1). • 

2(ii ; McLaitiii r. Home (1881), 7.Q. H. J). 477 

4563. .J — The charges for “scientific 

witnesses qualifying themselves to give evidenc^e ” 
are purely in the discretion of the master. 

llule 8 of the “ Special Allo\vances ” in the scale 
of 1875 so far qualifies f.he rule of 1852 as to 
allowaiKu* to witnesses, as t-o enable tlie master 
in his discretion to allow so much for the attendance 
of scientiQc witnesses at the trial as shall appear 
to him to be “ just & reasonable.’’ 

Tli(‘ sam(‘ laile authorises the master to allow in 
the charge for “ instructions for brief ” the 
reasonable expense of such witnesses qualifying 
themselves to give evidence. — TuiiNiUTTiT. r. 

.1 ANSON (1878), 2 C. P. D. 2(U ; 47 L. .1. Q. B. 284 ; 
2(1 W. U. 815. 

; "Consd. McLaren r, Horne (1881), 7 Q. B. I>. I 

4 7 7. Refd. lOaKt Stonobous(‘ L. B. r. Vict oria lirc\v(n\v C%)., 

1181*01 2 Ch. '.14. 

<SVc, ll. S. (h, Ord. ()5, r. 27 (9). 

In patent actions.] See Patents. 

4564. Accountant.] — An action involving long 
accounts between pltf. A deft, was r(‘f(‘TT(‘d ; A it 
was ordered tluU- pltf,, by an accountent fo be 
named by the arbitrator, should have inspm-tion of, 
A take extract s from, deft.’s books. .An accountant 
was nauu'd, A h(‘ was cuigaged many days over the 
books. A- afterwai’ds gave (‘videinu* Ix'forr* the 
arbiti'ator. The award was mad<* in pltf.’s favour, 
with the costs of tlt(> action, referenc<^ A award. ( hi 
taxation : 7/ 1 '/(/ ; the case cairn* within the 
ordinary rule, A pltf. was not (uititled to tin* costs 
of the ])reliminary oxamination of the books by 
the aecountant. — N<)L.\n r. Oopkman (1872), \j. II. 

8 Q. E. 81 : 12 L. .1. Q. H. 11 ; 27 L. T. 789 ; 21 
W. R. 2()2. 

4565- ."j — An accountant employ(*d as a 

skilled witness to givt? (*vi(h*inu^ in support of the 
(4aim, though entitled to a rc'asonable allowance 
for his time A ex}>(*us<‘S in jrreparing his evidence by 


an oxamination of the books, is not entitled upon 
party A party taxation to his charges for balancing 
A putting the books into shape for the purpose of 
supporting the claim . — Re Lab'FITTE (Charles) 
A Go., Ltd., Laffiti’k's Claim (1875), L, K. 20 Eq. 
650 ; 44 L. .T. Ch. 622 ; sub notn. Re Lafitte A 
Co., Ex p. Lafitte, 22 L. T. 91 ; 24 W. II. 7. 
Anmitaiion : — Consd. Mackloy r. Chillingr'vorth (1877), 2 

O. P. I). 27. *1. 

4566. Auctioneer — Loss of time — Travelling ex- 
penses.] — An auctioneer summoned to give evi- 
dence before a special examiner appointed under 
proceedings in the Ch. Div, is, as a professional 
witness, entitled to be paid a guinea a day by way 
of compensation for his loss of time together witli 
the amount of his travelling expenses, if any, 
including therein his railw^ay fare first class from 
his residence to the place of his examination A 
back again ; A, although sworn, he may refuse 
to answer any questions until a sum sufficient to 
cover these amounts has been paid him. — Re 
Working Men’s Mutual Hooietv (1882), 21 
(’h. 1). 821 ; 51 L. .1. Ch. 850; 47 L. T. 615; 
.20 AV. IL 928. 

A nnoiation ft Refd. rhaniborluiii v. Stonchain (1880), 21 

Q. B. 1>. ll.i ; Waul v. Nii4cl, [10171 2 K. B. 882. 

4567. Barrister Loss of time.] vV witness, 
examined in chief, having refused to attend 
to undergo examination upon inten-ogatories, 
unless he was paid a comi>(‘nsation for loss of 
time as a baiTister : — Held : a barrister* was not 
entitl(*d to such (^ompcuisation, which was confined 
to phvsicians A attorneys. — Eraser i\ Eraser 
(1 815)*,. I Notes of Cases, 219. 

4568. Proof of being in practice.] — 

22JRNER V, Turner, No. L555, (tnte. 

4569. Engineer.]- — A party to a suit who di‘- 
scri bed himself as an (*ugineei‘ A surveyor, made an 
affidavit, A wwis subpomaed as a witness liefore 
tla* (‘xainiru*!* by (hifis. to give (*videne.(* on such 
alfidavit. A mistake was iriade in the day named. 
22ie witness, nevtu*thel(‘ss attended, A on the two 
following days, but. ref us(‘d to give evidence becaiist* 
three guineas only wei-e olTer(‘d him, A h(^ (4aimed 
live. An order was then obtained ex p. that la* 
should attend w'iiiiin four days of tlie service of 
the* order, A give* evitl(*nee at Ids own (‘xpensii or 
.stand committed, attended A was examined, 
A sii]».se(piently mov(*d to discharge* or vary smdi 


Eughnul L) g’lvo evidonce^ in a 
siudi expert eviiltMiee not Ixtnj^ obtain- 
able in the colony : IJcld : as 
was a material & n(‘(M!Hsary witness & 
it bad been advisalde that he should 
have eoine out *fiveJi eviehuu^e^ 
personally, his travellint? expe'uses 
should be alloweil as between party 
party. Town Tramways 

('o. V. Eastciin X: S. A. TKLKOUArii 

Go. (11)00), 10 t;. 'r. K. 102. s. af. 

4564 1. Afcon)itant.\ -In a case of 
RTu^at intricacy & ditthmlty a pro- 
fessional accountant (hwoted innch 
time & labour to the inve'stijful.ion of 
books X: accounts X: to tlm presparation 
of j’cports for the assistancH? of counsel 
X: attorney. The trial lasted seven 
(lays, on two of which pltf. tfave his 
(widmice, but at th(i recpiest of counsel 
Xc attorney, he remained in ct. during: 
the umiainlng' five days to assist them 
in t he conduct of the case : — Jteld : 
although pltf. was not entitled to 
remuneration on a. higher scah^ than 
allowed by the lAirill for the two days 
on which hci gave his evidence, it was 
not against public policy that he should 
make his usual professional charges 
fur the remaining live days during 
which he was engaged in assisting 
couiisid & attorney. — I ^owkr v. Kemp 
( 1911), App. 1). 419.— S. AF. 

q. Barrister — Or solicitor — Sub- 
paoiaed for cross-cTamiiiation on affl- 


daeit.] — Held: a barrister or solicitor 
when subpcemuul to give (widenee by 
cross-examination on bis atlhlavit 
til((d on a motion is entitled to tlie. full 
prof<‘ssional fee. — CAMi'iniLi. r, V'rtiral 
(15)1 2), 2.1 G. W. It. 175 ; 4 O. \V. N. 
177: 7 D. L. U. :i21. CAN. 

r. Biifjiiwrr — Sperial fee to man 
o/ eminence -Hm/tltn/ed under direetian 
af caurl.\ — Th«^ dally fee ulhwved to a 
piofessioual wltmvssontaxatlou between 
Ijarty & party is not neeessaril to bo 
limited to £8 8.s. In tbis cose a fee of 

5s. a day Avas uUowchI to an engineer 
A architect of eminence, employed 
under the diretdiou of the cfc. — Itouu 
y^CoNNoU (1874), 9 1. 11. Fap 878. — 

s. Medical practitioner — Parti/ to 
action.] ~-Tho object of allowing costs 
to parties A witimsses is to udm burse 
or indemnify them for the loss wdiich 
they sustain by reason of lK‘.ing called 
away from their usual vocations. 
Under the Alberta Hulea the allowance 
to a witness who is a physician as w^ell 
as one of the parties to the action should 
bo the same as though ho wore not a 
party. — S mith v. Bartleit, I1920J ,8 
W. W. 11. 313 ; 53 D. L. It. 719.— CAN. 

t. Grounds for increased 

allowance.] — In an action against a 
railway cjo, for personal Injuries to 
pltf, the taxing master allowed two 


doctors wb(( wm*!'!^ called us witnesses 
foi- pltf. ,i:l7 I7«. (iaeh for attendance, 
bt*ing .4:5 5h. a day for each of three 
days the cast; was at hearing A ^2 2s. 
for the day it ai)p(‘arcd In tlu^ list, but 
was not taken up, vvlieri the ct. was 
adjourned upon tiu* oflioial annoimec- 
ment of the death of Her late* Majesty 
Qne<*n Victoria. 8'hcs<* doctors wert^ 
both on the staff (»f the ilhdimond 
Hospital, Dublin, where pKf, was 
under 1 reatnumt. These aUowane(!S 
were (tbji'cdcid to by defts. A tin* 
taxing master leported that he con- 
sidered the (iaH(^ exceptional from the 
time it oeeupied A the adjournment 
of tlie ct, lie further stattni that tlie 
special ground for incmasing the daily 
allowances was that both doctors 
examined pltf. before the trial ; that 
similar (examinations liad b(*(*n made on 
b(ehalf of defts. by eminent doctors ; 
that there was a contliet of imedieal 
evidence which rendered hengthened 
attendance during the trial necessary ; 
A that both the d(»etor8 were men of 
eminence A authority in their pro- 
fession : — Held : none of the groimds 
stated made the case exceptional, A 
that therefore the allowance could not 
be inci’casod. — Nopan v. Great 
Northern JIa'. (Jo., [19021 2 1. It. 431 ; 
36 1. L. T. 37.~IR. 

a. Surveyor — Scale .] — A surveyor 
Is entitled to hE fees A disbursements 
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Evidence. 


Seel. X—AU endance : Sub-Heel. 5, D. {b), K. <£• F.} 

order : — Held : he was entitled to one guinea per 
day for the first three days, but nothing for the 
Inst day, &, no costs would be given. — N okks v. 
(liBBON (1857), 26 D. .1. Ch. 208 : 28 D. T. O. S. 
262 ; 3 .lur. N. S. 282 ; 5 W. R. 216. 

4670. Medical practitioner — Loss of time.] — 
Skvern V. Oi.ivK, No. 4557, oiilc. 

4571. — .] — Fra.ser V. FitASEi?, No. 4r>()7, 

nnir. 

4572. .] Mji.ler i>. Appleton (IlKK)), 

50 Sol. .lo. J02. 

.j — SVr, r/.so, (-uronmors, Vol. XTII., ]). 2IG, 

Noh. liSi, 185. 

4573. Scientific witnesses — Loss of time.] - 

Severn v. Olive, No. 15.57, anic. 

4574. Solicitor Loss of time - Witness sub- 

pcBnaed by other side .J -If pltf. siibpo-n.i doft.’s 
attorney to producer books, tiie latter is not 
entitled to rta-eive anything froni jdtf. for (‘xpermes 
oi* Joss of time in attending as a witness.— F'lirr- 
ciiARi) V. Walker (1827), 8 (k ^ P. 212, N. P. 
.eithiutlatidu. : -'SBLenid. ]>oo <1. lia^MTHlcy v, llaroK 2 

Ji. K. JL ScS. 

4575. -- ,J — An aitorney, who has 

atti'nded on siibpoma as a. wilm‘ss in a civil suit, 
cannot maintain an action aj^ainst tlu* party who 
snbpo‘na(‘d him, for compensation for loss of 
time. -(JoLi.iNH V. Oodefroy (1851). 1 H. tY Ad. 
h50 ; I Dowl. 52d ; 1) i^. J. O. S. K. H. 158 ; KH) 
K. P. 101(1. 

- Distd. llt‘iitall v. Sydney (1839). 10 Ad. & 

El. 102. Consd. Nokes v, CJlblion (1857), 20 Ji. .1. CU 

208 ; Hk WnrkiiiK ^^eu*s Mntiial Soi*. (1882), 21 I). 

8.31 : ( 'hainlKM’lain v. Sl tniehain (1889), 21 Q. IL D. 11.1 ; 

'I'he II)1 h VI., f 1921 ] P. 255. Refd. llroeas r. Jdevd (1850), 

2.3 Jleav. 129 ; Hale r, Pates (1858), 28 L. J. Q. P. U. 

4576. .] — t''RAsER r. Fraser, No. .1507, 

(ni/r, 

4577. Bankruptcy proceedings.] — By 

Bkpey. Kul(‘S, 1880, r. 71, “any witness, other 
than <lebtor, r(*quired to attend for the ])iirpose of 
being examined, or of iirodncing any document, 
shall be entitled to tin' like conduct moni'y 
payment for expi'nses A loss of time' as upon 
attimdance at a trial in et.,’* iV by tlu' (•. H., 

1880, Old. 50, r. 10, the costs of witnesses may be 

allowed, A: their allowance for attendance shall 
not exceed the highest rate of the allowances 
meiitiom'd in the appendix. A solr. having been 
summoned as a witru'ss befon' tbc! ri'gistrar of a 

county ct. in a bk])cy. procec'ding A; having rc'- 

ceiyi'fl only bis travelling t‘X])enses, brought an 
action against tb<* otTicial receiver by whom he 
was summoru'd for the amount allowed by tin* 
appendix t-o a professional witness : — Held: he 
was cntith'il to i-ecover.- ChiAMREHLAiN v. Stone- 
llAM (1880), 21 Q. P. I). 115 ; 50 1.. ,1. Q. B. 05 ; 
01 L. T. 50(1; ,58 W. H. 107; 0 T. L. B. 21, 
D. P. 


4578. Surveyor.] — Nokes v , Gipbon, No. 4500, 
1 ante. 

4579. .] — Maokley v. Ohillingwortii, No. 

4502, ante. 

4580. Scale.] — Brocklebank v. Lanca- 

SHTRE & Yorkshire Ry. Co. (1887), 3 T. L. R. 
575, G. A. 

4581. .] — Surveyors examined as ex- 

port witnesses should be paid a(a!ording to the 
work actually done by them & not by a jiei'centage 
on the amount in dispute.— Drew c. .Iosolyne 
(18SS), 4 T. L. R. 717, ]). G. 

K. Wairer of Fx pen stes. 

4582. What amounts to — Giving examination In 
chief — Right of witness to object to cross-examina- 
tion — Expenses not paid by party cross-examining. | 

— Kdmono.s V. I^EAiJSON, No. 4504, ante. 

4583. No objection to amount tendered — 

Offer to bear own charges.] —A master malst(*r, 
i*esideid- at a distance frt>m Ids malt house, placed 
his servant in chaa*g(* of malt in prricess of manii- 
facturi', strictly enjoining him not to h'avc it at 
any timt^ whatcvt'i*. 55ic servant, liaving 
subpix'naed as a witness : — Held : (1) the injunc- 
tions of tlie master alb)rded no sutVicR'nt excuse 
for disobeying tlu^ subpoena, although it was 
s(‘rved upon him so shoit a thm* before the trial 
as to prx'clude the possibility of his commuidcating 
with his master. 

(2) 55ie ct. will grant an attachment against 
a witness for disobeying a subpiena, if it appeal’s 
clearly from the alTidavits that he did not attend 
the trial, althougli lie may not have' h(‘(‘n called iii 
ct. on the sub]>a‘na. 

(5) If a witness, when a subpcetia is s(*rv('d ujum 
1dm, makes no obj(‘ction on the ground of lh(‘ 
amount tendered for his expcuises being insunicieiit., 
but offers to liear ids own fdiai’ges, he (;annot avail 
himself of the insuffieiency of the amount l i'ndcu’c'd, 
as an answi’i* to a motion for an attachment. — 
(ioFF V. Mills (1811), 2 Dow. L. 25; 15 
I.. ,1. Q. B. 227; 5 J^. T. O. S. SO; suh iiom. 
(ioiKui V. Miller, S .hir. 758. 

4584. Right of witness to refuse to attend 
subsequent examination— Unless former expenses 
paid.] — A witness who had attended before thc' 
exanuner, but had refused to be ('xamined unless 
lie were ])aid the expenses of some former atbmd- 
ances, was orderi'd, upon motion, to attend iV he 
examined, Au to pay th(‘ costs of tlu* motion. 
Gaunt r. .Iohnson (1818), P JIaic, 551 ; (17 10. B. 
1285. 

Annotation : Refd. Nokes r. GibLon (1S;')7), 2(j L. .T. ('ll. 

208. 

F. Taxation of Fxpenscs. 

See, (jeneraUif, Practtc'E. 

4585. Discretion of taxing master— Interference 
by court.] — The master is in general sole judge 


from the party who named him expert, 
althoutfh the report lias been wet aHide 
hy the ct. The tariff oHi^ahlisUed by 
(>'. S. t:., c. 77, s. 108, may be tliH- 
wganled by the ct., & the svitn reduced 
in the tUscrebion of the judge,-- 
PiiAUY V. AiTcmisox (18(50), 1 

L. C. L. J. 112.— CAN. 

b. — — .] — Witness foes & ex- 
penses allowed for a Dominion land 
surveyor, a necessary foreign witness, 
who came fiixm the Yukon to give 
evidence at the trial of this action, 
involving absenoe from home for 51 
days. — Boyle v. Uothschild (1908), 
16 O. L. B. 4 24 ; 11 O. W. It. 048.— 
CAN. 

c. .] — The expenses of a 

surveyor in & about a survey & in 
the preparation of plans which wore 
of assistance to the ct. at the trial, 


allowed in taxation against the un- 
successful party. — Dk Villieks v. 
Cape Divisional Oouncil (1875), 
Bueh. 122.— S. AF. 

d. Public officer in charije of 
docamentH. j — A public oflleer in chargt; of 
lioouinents for which he is itispoiLsible, 
& attending as a witness in his jniblic 
capacity, & in I'olation to matters 
eonnocted with his otflce, wili bo 
allowed professional witness’ fees.-- 
Re Nelson (circa 1807), 2 t’h. Ch. 252. 
—CAN. 

e. Attorney in cause — Whether 
entitled.] — Ail attorney in the cause 
is not entitled to fees as a witness, it 
being his duty to be in atUmdarine on 
the trial of the cause. — Jones v. 
BoTSFOttO (1877), 1 V. & B. 581.— CAN. 

f. . the solici- 


tor on the record when examined 
as a witness is only titled to his 
professional charges for attendance, 
it not to witnesses’ expenses. - - 
Baiiky r. Spaiuht (1903), 37 1. L. ’1'. 
2U.— IR. 

/J — . Where an at- 
torney claims for attendance as a 
witness, he must pfove that he is a 
material & necessary witness, & would 
not have attended except as a witness. 
He cannot claim for attendance in 
ct. in the same case as a witness 
& as attorney, hut must elect between 
the two. — Rosenthal v. Haunaku 
(1893), 7 E. D. C. 120.— S. AF. 

PART V. SECT. 3. SUB-SECT. 6.™ F. 

4586 i. Discretion of taxing master — • 
Interference hy eoiiW.]— As to the sums 
paid to & expended by witnesses, the 
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what witnesses shall be allowed on taxation. 
Therefore, when he had, in an action of libel, 
disallowed all witnesses to prove innuendoes ; — 
Held : the ct. would not int/erfere to make liim 
review his taxation. — Skelton v. Sewakd (1882), 
1 Dowl. 411, 

4586. ,] — In an action upon a policy 

of insurance, the master, on taxation of pltfs.’ 
costs, allowed subsistence money for the captain, 
whose conduct was impugned by dt*ft., A: whose 
personal attendance at the tiial was tlierefori^ 
admitted to be necessary, from th(‘ issuing of the 
writ until the trial, a period of (dghteen months, 
at the rate of lO*’. a day ; the t.rial having been 
delayed by the nec(‘ssity for each i)arty sending 
out a commission to examine witnesses at the 
pla(;e where the disaster occurred : — Held : in the 
absence of anything to show tliat the mast(*r had 
exercised an improper dis(uetion either as to the 
amount or the jieriod of the allowanc(‘, the ct. 
could not interfer(‘. Potter v. Panktn (1870), 
L. It. c. V. r>iH ; IS w. K. SOS. 

JtUMfafiou :-~'Reld. The Piin VI,, 11021] I’. 

4587. ^.1 -(1) A witness having b(H*n 

brouglit over from Norway was examined before 
the master. On Ids t*xamination it was dis- 
cov^ered that Ids <‘viden(H^, though material in 
other ])oints, was not suflicient for the retpurtal 
purpose ; <& the trial was postpontMl for the pur- 
pose of sending out a (jomndssion, during which 
tim<^ he I'emained in Jjondon, 

In the meantinui a compromise was ent<*r(‘d 
into between the pai'ties, so that it became un- 
nece.ssai*y to try the causi*. 

I'pon taxation the mast(‘r r(*fused to allow the* 
witness’s costs, on th<‘ grouml that th(‘ bi'inging 
him over was premature : //Wd .* t he taxing 
mast(‘r was wrong, as th(‘ witness’s (‘videnct* 
was material, tlie costs (jf his jouiaiey to A:- from 


Norway & the costs of his examination before the 
master should have been allowed. 

(2) The ct. will not interfere in any case with 
the discretion of the taxing master, unless some 
principle is involved. — Seymour r. Saunders 
(1872), 27 L. T. 241 ; 20 W. R. 832. 

45 gg. .] — Uendell r. Grundy, No. 

4.524, ante, 

-.J — See, also. Nos. 4595-4597, pos/, 

4589. Grounds for allowing or disallowing 
expenses of witnesses — Admissibility of evidence of 
witness— Rejection of evidence at trial.J — Tho 

charges of a witness allowed to b<^ paid, though 
rejected by the judge of assize. - Senuouse r, 
Haunios (1731), (!ook(*, Pr. (Vis. 98; 125 K. R. 
981. 

4590. — Taxation of costs for not proceed- 

ing to trial.] — Tli(^ master, on the taxat ion of costs, 
for not ]>rocceding to trial pursuant- t-o notice, dis- 
allowt‘d thi‘ expens(‘s of a witn(‘ss brought up from 
Neweastle-ii])ou-Tyue to Loudon, to give eviilence 
by eomparisoii of handwriting in a cause wh(‘re 
th(‘ defenet‘ was foi gei y : ffeld : the master 
must i‘t‘vi(^w his taxation. lH;eaiise whi‘th(*r the 
evidence wen*, or wen* not admissibU*, the (‘xp(*nses 
of the witness cuight not to liav<^ b(*eu disallowi*d. 

M uTuiiiNsoN c. Allcix'K (1822), 1 Dow. Su Ry. 
K. B. 195. 

4591. Prematureness — In bringing witness 

to assizes. I — The et. will not allow tlu* (‘xpensi's of 
pltf.’s witness(‘s biought too early to the assizes 

to atti“nd on a trial ilu*re. Anon. (LSI 1), 2 Chit. 

200. 

4592. — In bringing witness from 

abroad.] — Sey’Mour v. Saunders, No. 4587, ante. 

4593. — In serving witness with sub- 

poena.] AVit-m'sses s(‘rvt*d witli subpoma.s to 
at tend tin* trial of an action aj*(^ i‘ntith‘d t-o b(‘ paid 
conduct money unless si*rv(*(i pnuriaturely, tA it- i.s 

(•(niiiscl. Hint hc! verily l)t*IicviHl that 
(L travelled a dlHtaneo of 720 uiiloH 
for the aurpoHe of attiauling & giving 
evidenei*. (de., Ih not Kiifltclently 
l>f)Hilive to u'aiTant the clerk taxing 
wituesK fticK thertH)n.— Jjovirr r. H.now- 
li.vi.i. (1805), N. B. j{. :Ri8 . — can. 

— WilncHS on suc- 

cessful issue for each partif.] — Where 
a wituesH on an isBiio on which deft. 
Hneceeded (pltf. recovering tlie general 
eoBtH of the action) also gave evideiiee 
on an isHiie on which pltf. Hneceeded, 
deft. waH not allowed to tax hlK witness 
fecH. — S askatoon Bhenvinu C)o. r. 
Max VMS, J/ro., 11020] I W. W. B. 
:J25 ; Ki SaHk. L. U. 124. -CAN. 

a. -Not juiid — Wheti affidavit of 

disburse uienis iuadc.\ — Hoiinick r. 
RoMNKV ToWNSiiir, 11 C. L. 'T. Oee. 
N. :120.-~^CAN. 

b, — .] . - 'fhe master is 

not precluded from allowing costs of 
l)ayment to vvitneKses although not 
actually paid, if la' is satisfied tlu'y havt' 
been iranirred, & that the claimant is 
legally liable for them & will apply 
them to tiu! purpose for which they are 
taxed.- Bc'i'j.jcu v. Dawk (18U7), 5 
Nlld. Jj. B. 212.-~NFLD. 

0. U fud expenses alloired - - Suits 
by same plaintiff against dilferent 
defendun is -Same witnesses. ] -W here 
the trials of t-wo (;anses at the suit of 
the same pltf. against ditterent defts. 
are put oft" on paynauit of costs of the 
day, & the same la-rsoiiK attend as 
witncssi'H on both the cases, pltf. is 
ent itled to tax their mileage Ac attaiid- 
ance In both cases. — C hapman v. 
Providknck Washington Ins. O). 

OK l»ROVIDENt:K, CHAPMAN V. DKLA- 

WAKK Mutual Safety Ins. (■(>. (18H0), 
10 N. B. H. 400. -CAN. 

^ Provina admissions made 

on ejeaminution for discovery — iV if ness 


master havii-g authority to make all 
sn(*h inquiries as he migl»t deem 
neoessaiy to satisfy himself, the rt. 
iT^fUHtMl to give any directions as to 
such Inquiries. — Ham v. Lasher (1 805), 
24 IT. B. :{57."- CAN. 

4585 ii. - .1 — A taxing oflieer 

refused to allow pltfs. the t'Xpcnstis of 
Hcventc'cn witnesses who W(*re sub- 
paiiiaed to atUmd a trial at- 11., whicti 
inoved abortive : — Jleld : In refusing 
pltfs. the costs of subpoenaing these 
seventetm wltncsst's, the taxing otticer 
did not erToiK'ously exorcist' his discre- 
tion. — ( -HRls roPiiER v. Ngxon (1884), 
10 B. It. l iO.—CAN. 

4585 iii. . ] — Power r. Great 

Southern & Western By. Co. (1 84 7), 
BI. 1). Osb. 200 ; 12 1. L. 11. 50.-— 
IR. 

4585 iv. .] — The registrar is 

the sole judge of what witnesses shall 
he allowed on taxation, & where it is 
enllrtily a matter of opinion for what 
I)urposc a witness was called the ct. will 
not Interfere with the Begistrar’s 
decision. — Nirn'ER v. Pritchard, 1 
J. B. 147.— N.Z. 

h. Examination of affidavit 

of dishur. cements .] — The master may 
t'xamino into the truth of an attidavit 
of disl)urHcments for wituesses’ ex- 
ptuises, etc. — Doe d. Boulton v. 
.Switzer (1840), 1 C. L. Ch. 83. — CAN. 

k. Grounds fur allowitiy or dis- 

allowing expenses of witnesses — Notice 
of countermand sent too late by other 
party.]— Whare pltf.’s attorney sent 
notice of countesrmand to his agent 
in town, but too late for service, & the 
deft.’s witnesses attended for the trial : 
— field : their expenses were rightly 
allowed in the costs of the day.— 
Spafford V. Buchanan (1836), 4 

O. 8. 325.— CAN. 

l. Necessity for v'itness.] — 


Jt must, clearly aijpear that wit.neHS(‘s 
ndioso exptuises are elaimi’d wen' 
lU'cessary to support the issues found 
for the party claiming. —Holdernehh 
r. M‘Kem>hi<’K (1851), 2 All. 21.3. - 
CAN. 

— Crookshank p. 

MackahlaNE (1854), 3 All. 18.— CAN. 

jj — _ jii attendance but 

7 iot called.] — In deciding whether a 
l»arty In entitled to the fees of witnessori 
who wore in attendance but not. called 
the tost., espc'clally whei'o there is a 
jui y t rial, is wln'ther t.lie. witnessi's were 
“ necessary ” at thi' tlnii' they were 
snhpoenued not whether thi'y wert' 
“ necessary ” at the trial. — Enderhiiv 
V CoNflOLIDATEI) MINING & .SMELTING 
Co. OK (Janada, Ltd., II01H13 W. W. U. 
570.— CAN. 

o. — — .] — Verme'ite 

V. DESCHAMPrt, 11022] 2 W. W. B. 1183 ; 
67 D. L. IL 780.— CAN. 

p_ .] — . Weston v. 

.Steeds (1880), 24 L. it. Ir. 283.— IR. 

q. LW^ of successful plea.] 

— VVhere, on an issue on a plea of pi'o- 
perty in i-eplevin, the jury hud the 
property in part of tho goods to bo in 
pltL, & the remainder in deft., each 
jiarty is entitled to the costs of the 
evidouc<' arising on that i»art of tin' 
plea which is found for him. — B ead 
V. Boi’SKoRi) (1860), 4 .All. 476.— CAN. 

r, .] — Where, in re- 

plevin, tho substantial is.siio was the 
right to the property, which was found 
fi>f deft., he is entitled to the costs 
of the witnesses called to support his 
plea, though their evidence may not 
have been exclusively applicable to 
that issue. — F earon v. Murray (1861), 
5 All. 173.— CAN. 

Insufficiency of affideivit.] 

— The uncontradicted attiilavit t»f a 
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Evidence, 


Sect, 3. — Aiiendance: Sxub-seci, 5, F.; sxib-seci. 0, 
A. (g), (6) cfc (c).] 

the practice to allow these payments on taxation. — 
Carter v. Apfel (1912), .57 Sol. .lo. 97. 

4594. Witness subpoenaed by both parties— 

Expenses recovered by witness from both parties.]— 

Benson v. Schneider, No. 4532, (mtc. 

What expenses allowed.] — Sec Sub-sect. 5, J)., 
anic. 

4696. Amount allowed — Discretion of 

taxing master — Travelling & hotel expenses.] — 

^'homas V. Parry, [1880] W. N, 184. 

4596. .] — Allowances to 

witnesses for hotel expenses on attendance at the 
trial a7‘(* in th(^ discretion of the taxing master, 
are not regulated by the scale of 1853. — East 
Stonehoitse JjOcal Board v. Victoria Brewery 
Co., [1895] 2 Oh. 511 : (14 E. .T. Ch. 793 ; 73 L. T. 
54 ; 43 \V. B. 585 ; 39 Sol. Jo. (122 ; 13 R. (157. 

4597. — — Cost of subsistence.] — 

Where a taxing master had directed that fees for 
consultations should be ascert-ained by the number 
of consultations allowed. Sc that costs of witnesses 
should be asi^cHained at a uniform rate of fourteen 
days’ subsistence when the witness was examined 
twice, A seven days when examined only once : — 
Held : t he first direction was right, <fc the master 
need not inquire into tlu^ hmgtli of th(^ consulta- 
tions the impoHance of the occasions on whi(;h 
they W'ere ladd, but the second direction was 
(‘iTonc'ouB, for t lu^ case of each witness ])roperly 
called should be considered, a reasonable 
allowance made having rc'gard to the character 
of his evidence A tlic probability of his having to 
be recalled. — Baiiways iUmn. v. O’Rociike, 
[180(1] A. (t 591 : (15 J.. J. V. C. 81 ; 75 L. T. 81, 
P. C. 


8 II R * S E C'r . 0 . — V R T V I T.EG E . 

A, Froju Anrs/ on Ch'U Prove, 

( a ) In (Uoicrah 

See , (/ enerallj /, Sheriffs A Bailiffs. 

4598. General rule.] — A wdtriess siibpcenaed is 
protecti'd from arrest eundo et redeundo , — Anon. 
(1(170), 1 Mod. Hep. (1(1 ; 8(1 E. P. 735. 

4599. Witness attending voiuntariiy ~ With- 


out subpoena.] — A witness coming from abroad to 
give evidence in a cause here, without being 
served with a subpoena, is privileged from arrest. — 
Walpole v, Alexander (1782), 3 Doug. K. B. 
45 ; 99 E. B. 530. 

Annotation Refd. Exp. Cobbett (1857). 20 L. J. Q. B. 293. 

4600. .] — All persons who have rela- 

tion to a cause wdiich calls for their attendance in 
ct., A who attend in the course of that cause, 
though not compelled by process so to do, such as 
bail, are privileged from arrest, eundo ci redcundo, 
provided their attendance be not for any unfair 
purpose ; such as in the case of bail, for an 
insolvent person to justify. — Meekins v, 8mith 
(1791), 1 lly. Bl. tl3(i'; 12(1 E. B. 3(13. 

Annotations : — ^Refd. Itimmer v. Green (1813), 1 M. & .S. 

038; Mountaguo v. Harriaon (1857), 3 (J. B. N. 8. 292. 

Mentd. He Britten, Ex p. Britten (1840), 1 Mont. 1). Ik 

De G. 278 ; Newton v. Conatable (1841), 2 Q. B. 157; 

Knbensteiri v. — — (1800), 2 L. T. 732 ; Blane v. Geraghty 

(1800), 15 W. B. 133 ; lie Freston (1883), 31 W. II. 581. 

4601. .] — A person who attends before 

jiistices at petty sessions in order to obtain a 
summons with a view to recover a penalty, A gives 
evidence b(dore them for the purpose, is not 
privileged from arrest either in going there with 
a view to give the evidence A obtain the summons, 
or on his return after having done so. 

Tlie pi*ivilog(i is in favour of those attending in 
furtherance of tin? administration of justice ; but 
this is the case of a person going voluntarily with 
a view of eommemdng a proceeding as a common 
infoimer ; A he is in no better ])ositi()n than any 
other subject (Lord Pamprei.l, (5J .). — Ex p. 
Corrett (1857), 7 E. A B. 955 ; 29 L. ,1. Q. B. 

I ; 29 E. T. O. S. 210 ; 3 .lur. N. S. 005 " 

W. B,. 708 ; 21 J. P. Jo. 430 ; J 19 E. B. 1502. 
Aniujiaiion Distd. Moniitugiu' r. HarriKon (1857), 3 C. B* 

N. 8. 292. 

4602. ' .] — A xxu'son attending befoo' 

a police magistrate^, as a witness on a charge of 
felony after a remand, is piivileged from arrest 
on civil proc(‘Ss, eundo. niorando ef redeando, though 
ho was not under rocognisane'e^ or summons to 
appear. 

It can make no diflereuice that the parity in this 
case atUuided bedore the magistrat/t‘s voluntarily, 
A not. upon summons. It seems to mo that it is 
necessary for the^ administration of justice that 
this i:>rivil(‘gt‘ should (‘xist (Williams, J.). — 


A( 7 >/ in af tendance.] — I’Rf., not Ixiing 
boinicl to r<‘ly on the luliniHHions of 
(loftH. on thoir cxnrnimition for din- 
t'overy, tb(' (x)s1h of iJiuK-ni'iiig the 
attendaiUH' of a wilnesw to prove wbat 
was t la'll aduiitted Mhonld have been 
taxed. 

VV la'll' tlu'i'e is no daily perenuitory 
list of eases at- ttie assizes, & it is 
nl^eessal*y to ke(*p tlai witnesses in 
attendanoo from the tlrst day. the fees 
for such attendaiux^ sbonld be taxed.-- 
AUCXANUKH r. GJ.OUC’EHTKU 8(11001. 
Thusteks (1885), 11 i\ 157. — CAN, 

e. Qvulifuino fees to iritnesses.] — 
In epnity tiualifying iovs to witnesses 
wei*o allowed but not at common law’. 
8ince Jjegal ia*ooednn^ Act. 1903, 
provides in case of dilfercnee the rnles 
of «(|uity shall pi*evail, witm^sses ani 
now to be allowed (jualifying fees us 
lieiween party & party. - Rarkkk v. 
Walker (19J7), 3 3 Tos. L. IL 109.— 
A US. 

f. .1 — Expense incurTOd for 

8 urve 3 ’'S & other epeclal ^vork of tliat 
natuiv, made in orcier to (luulify 
Hurveyoi's to give evidence, are not 
taxable between party & party. — 
MoGannon V. Clarke (1883), 9 1\ II. 
555.— CAN. 

^ Hueoessful party 

in an action cannot have taxed to 


him, as party & i»arty costs, the 
expenses inclined in ((ualifying wit.- 
nesHi's to give evidence at the trial, — 
Barry v. Si uart ( 1909), 18 Man. L. il. 
01 I. - CAN. 

h. .J — Tlie prinedple to ]>e 

aided upon in dealing with allowances 
to witnesses for e(iuipi>ing tlie.mselves 
is, that all work should la^ allowed for 
vvhieh a reasonable man preparing 
for trial w’onld feel bound to undertak(5 
in order to prove liis case. — Rouarditis 
1?. Hill (1013), 25 W. L. II. 43(i.— CAN. 

k. .] — Expenses ineuTTcd by 

timber cruisers in preparing theiuselveH 
t-o giv(! (jvideiiee were allowed as part 
of t he witness fees taxable by a snetjoss- 
ful party.^ — Brown r.tiRKAT Northern 
Jlv. Co., [1920] 3 W. W. Jt. 42(i.— CAN. 

l. .] — Expenses of witnesses 

(1 ualifying themselves to giv(^ evidence 
will be allowed on taxation. — Mil- 
verton V. J^ALMKUSTON Noimi 
Borouuii (1888), 7 N. Z. L. II. 174.— 
N.Z. 

m. .) — Qualifying expenses to 

medical witnesses not allow’ed. — B ush 
V. Morninuton Tramway Co. (1891), 
10 N. Z. L. 11. 317.— N.Z. 

n. . ] — Dk ViLLiERs V. Cape 

Divisional CViu.vcil (1875), Bnch. 
122.— S. AF. 


o. • - -.1 — Expenses inenrred In 
qualifying (experts to give evidence, 
(iisallo\v('(J as between party & party. — 
Kennedy r. Roin Elizabeth I iAKRorR 
Roarl) (1887), 5 E. D. C. 337.— S. AF. 

p .J— Wl’NBERO IdrNKTPALITA’ 

r. War Department (1893), 10 8. C. 

180. S. AF. 

q. .] — Tlie qualifying ex- 

lienses of an accountant, who had been 
engaged by plti., &; had pn^parod a long 
& intricate summary of accounts, which 
had had an important bearing on the 
case, allowed. — Moravian Mission r. 
Mona (1901), 15 E. D. 0. 13.— S. AF. 

J., , ] — J »oSER r. liCTTIT ( 1 905 ), 

T. 8. (;53.— S. AF. 


PART V. SECT. 3, SUB-SECT. 6.— 
A. (a). 

4598 i. General rule . ] — A witness who 
attends at petty sessions, in obedience 
to a summons, to give evidence, is 
l>rivileged from anest whllo so attend- 
ing. WILLIAMSON V. LlVF.BAY (1862), 

19 L. T. O. 8. 148.— IR. 

4598 ii. .] — A person subp(Biiaed 

to athmd as a witness on the trial of 
an action is privileged from airest 
under a deci'ee for debt. — H ayes tl 
B.iGWKJLL (1870), 18 W. 11. 4 70.— IR. 
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Mountagtje t\ Harrison (1857), 3 C. B. N. S. 
292 ; 27 L. C. P. 24 ; 6 W. R. 43 ; 140 E. R. 
753 ; sub 7iorn, Montague v. Harrison, 30 

H. T. O. 8. 135 ; 22 J. P. 80 ; 1 ,Iur. N. 8. 20. 
Annotations : — Apld. Oilpin v. Cohen (1809), L. R. 4 Exch. 

131. Refd. McGeath r. Geraghty (1806), 15 W. U. 127. 

4603. .] — A party, who was in U^wn, having 

been subpoenaed as a witness in a cause in the 
Exchequer, whose examination had begun, was 
taken upon an attachment for not liaving put in 
hLs answer, in a suit in which he was deft. Motion, 
that he should be turned over to the Fleet, refused. 
^Ite Thomas (1831), 4 L. .T. Oh. 32, I.. O. 

4604. .] — An accused person, who attends 

under his recognisances at the liearing of tlie 
charge against himself, is privileged from ari’est 
on civil process during his ridairn home. 

This privilege exists in favour of all other 
persons who are to take a part in the proceedings 
of the case, whether civil or criminal, whether as 
witnesses, parties, or jurymen (Keluy, O.B.). — 
OiLPiN V. Cohen (1869), L. R. 4 Ex(4\. 131 ; 19 

I. . T. 830 ; 17 W, R. 885 ; sub Gilpin r. 

Benjamin A Cohen, 38 L. .1. Ex. 50. 

Application of rule — Arbitration proceedings.] — 

See Arhitkation, Vol. 11., p. 433, Nos. 832 -834. 

Bankruptcy proceedings .] — Sec Bank- 
ruptcy, Vol. IV., p. 244, No. 2312; V<>1. V"., 
l)p. 610, 020, Nos. 5178-5483, 5578, 5579. 

4605. Witness attending before master - 

To produce papers.] -Deft, wlio liad been attend- 
ing fi warrant before the mastiu* to produc.i* pai)ers, 
tSt was arrested on leaving thc^ ma.stei‘\s olhce, dis- 
cliarged from tlio ari-est.- —Franklyn v. Colqhoi'N 
(1816), 1 Madd. 580 : 56 E. II. 213. 

Amtotalion : — Reid. 7?<’ Newton (1 837), J>oiinclly, 178. 

4606. Person giving evidence before magis- 

trate — As common informer.] — h\v p. CJohhett, No. 
4601 , anic. 

4807. On charge Of felony.] Mounta- 

{IV K ?\ Harrison, No. 4602, ante. 

{h) Cirll Process. 

4608. What is civil process -Capias in respect 
of information under East India Company Act, 
1793 (c. 52), s. 62,| — An information at suit of 
A. (h under th<* above sect, is in natun* of a 
criminal charge A a capias under sect, 141 in respect 
of it is criminal pi'ocess. No privilege therefore 
from arrest on such a charge exists 1-o a person 
rcdciuaio on liis discharge uf)on habeas corpus 
from illegal custody as such })rivih'g(^ only (*xists 
in civil jiroccss . — Uc Douglas (1812), 3* H. 
825 ; 3 Gal. A Dav. 509 ; 12 1.. ,1. Q. B. 49 ; 7 
.fur. 39 ; 114 E. R. 724. 

4609. Warrant of commitment issued by 

county court Judge.] — (1) A witness subpceiRWMi to 
attend a trial at J\ is i J*rius of an issue out of the 
(^t. of Exch., on returning to Jiis liouse was 
arrested at the door by a baililt under a warrant 
of commitment issued by the county ct. under 
9 A 10 Viet. c. 95, s. 99 i —Held : the Ct. of Exch. 
had juiisdiction to entertain an application for 
prisoner’s discdiarge on the ground of privilege 
redcundo. 

(2) Sc7nl)le : a warrant of commitment is.sued 
by the county ot. judge, under the A(d is so far a 
criminal prr)cess that a witness in a cause at Nisi 
Priics is not privileged from arrest redcundo. — 
Kimpton V. TjOndon a North Western Ry. G<^. 


(1854), 9 Exch. 706 ; 2 0. L. R. 1020 ; 23 T.. T. O. S. 
90 ; 156 E. 11. 328 ; suh nom. Kimi»ton v. Ja3NDON 
A North Western Ry. Go., Ex p. Kimpton, 
23 I.. .). Ex. 232 ; 18 J. P. 617 ; 2 W. R. 430. 
Annotation : -As to (2) Distd. Hoboni r. Fowler, Ejr y. 

Hobeni (1892), 62 L. J. Q. H. 49. 

4810. Attachment to enforce obedience of 

order by ofllcer of court.] — DisobcHlieiice by a 
solr. to an order of ct. made against him as an 
officer t)f the ct. is a contempt of a criminal nature, 
A an attachment granted to enforce compliance 
with the order of ct. is process of a punitive A 
disciplinary character ; A therefore no privilege 
from arrest exists or can be claimed against the 
execution of the attachment. 

Privilege from arrest for contempt of ct., where 
it- otheiwvise exists, can be claimed in respect of 
attendance as an advocate at a yjolice court as 
well as at any other ct., although the proe.cedings 
at a police ct. consist merely of a prediminary 
inquiry on a charge of felony. 

F. was a solr. , A an order was made at chambers 
that he siiould deliver up certain documents A 
should pay the sum of £10 A certain costs. This 
order was made against F. as an officer of the ct. 

F. delivered up tljc documents, but lie did not 
pay the sum of £10 or the costs. An order for the 
attachment of V. for contempt of ct. was there- 
upon made at cliainbers. F. then paid the sum 
of £10, but he did not ])ay the costs. Ho was 
arrested under th(^ attaclimont , wliilst ho was on 
his j’eturn to his offices from a imd-ropolitan polic(^ 
(d., wJi<‘re he hail been as advocate attending to 
defend -cR‘rtain persons at a prediruinary inquiry 
on a (d large of treason-felony Held : he was not 
entitled to be discharged from custody on the 
ground of i)riviIoge fi*orn arrest, the attachment 
having been granted for a contempt of a (uirninal 
naturcL- Ec Fihoston (1S83), 11 Q. B. D. 545; 52 
D. .1. Q. B. 54 5 ; 49 L. T. 290 ; 31 W. R. SOI, 

G. A. 

Annotations : — CODSd. Harvoy v. Harvoy (1884), 26 rii. 11. 

644; He. Gcnl, (jout-l)aviH v. Harrin (1888), 40 C9i. 1), 

190 ; Soldoii 'J*. Wilde, 119111 1 K. B. 701 ; Scot t r. Scott , 

1 191 31 A. 417. Refd. He Dudley (1883), 12 Q. B. D. 

44 : He Wray (18S7), ,36 Ch. i>. 138 ; He Grey, (18921 2 

(L B. 440; He EvaiiK, Evans r. Noton, 11893) 1 ('!». 

Mentd. Re Wickham, Marouy e. 'Paylor (1887). 'M) Uh. 1). 

272 ; Seaward v. I’atorHoii (1897), 66 L. .1. ('h. 267 ; 

Haydon r. Haydoii (1911), 101 L. T. 477. 

4611. — Commitment for non-payment of 
rates — No distress recoverable.) — Gommitment for 
non-payment of rates whiTe t-heri* is no distress 
r(H'()v<‘rab)(‘, under Distress for Ratevs Act-, 1849 
(c. 11), ss. 2 A- 3, A scdiod. D, is nnuxdy a civil 
proc(‘SS for enforcing j^aymemt, so that a witness 
in a suit returning from the cd-. in which such suit 
li.as been heard is privileged from arrest under an 
order for such commitment. —11 oiiEHN r. Fowler, 
Ex p. Horern (1892), 62 \j. .1. C^. B. 49 : 9 T. D. R. 
6 ; ,5 R. 33. 

4612. Bail.]--/';,r p. I.yne (1822), 3 Stark. 

132, N. P. 

4613. .] — Horn v. Swinfohd (1822), 

Dow. A Ry. N. P. 20 ; 1 Dow. A by. M. G. .361, 

N. P. 

(c) Exlctd of Privile(/c. 

4614. Eundo — Necessary deviations allowed.] — 

Bkpt. on motion in bkpey. discharged fiorn an 
arrest A detainers ; as having been arrested on his 
way, though with a deviation, bond jide for the 


PART V. SECT. 3, SUB-SECT. 6.— 
A. (b). 

4610 i. If hat is civil process —A ttach - 
ment to enforce obedience of order by 
officer of c.(yurt.] — Anon. (1839), 3 

Ir. L. Tlco. IhI Hcr. 164. — IR. 


PART V. SECT. 3, SUB-SECT. 6.— A. (c). 

B. Kundo.] — doft. in a suit sum- 
moned by, 6c oxainined as a witness 
for, plif., is entitled to protection for 
arrest during the time njasonably 
oeeiipied In H:oiiigr to, atOuidlng at. 


6c returning from, tlu^ place of trial. 
— APPASAMV PA'n’AK V. Govinkn 
Nambiak (1868), 4 Ma<l. l lo.'-IND. 

t. .1 — Booney r. CiooKE (1847), 

10 I. T;. It. 469.— -IR. 

a. — .1 — A wilness is privileged 
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Evidence. 


Sect, 3. — Attendance: Sub-sect. 0, A. (e) ct" (d) it' 
B.; sub-sect. 7, A. (a ) ] 

purpose of examination before the Coinrs. — 
Ogle's Case (1805), 11 Ves. 55(5 ; 82 E. K. 1201, 

L. C. 

Aiinotation Refd. Ockforcl r. Freston, Chapman v. Freston 
(1801), 0 H. & N. 400. 

4615. Interval between service & giving 

evidence.] — (1) A person, who is served with a 
sulypeena ad testificandum in Jiondon, is at the 
time resident there, is not protected from arrest 
in the interval between the service of the siibpama 

the day a])pointed foi* liis examination. Scmble : 
a witness, who conu's to London in order to be 
examined, is protecd-ed fi*om arrest during tlie 
whole time that he r<nnains in London bond fide 
for the purpose of giving evidence. 

(2) A witness is not x)rc)tected in going, three 
days before the day appointed by the examiner 
for his examination, to tht^ solr.’s ollice to look at 
the interrogatories, witli a view to prepare himself 
to give his evidence' accurately. — (I irhs v. IhllLLiP- 
SON (1829), 1 Ituss. A M. 19 ; 8 L. .1 . O. S. (9i. 48 ; 
89 E. R. 8, I.. C. 

Annotation :--Ast<f (1) (2) Refd. SpciKu'-r r. Nfwton (1837), 

(J Ad. El. 023. 

4616. Redeundo — Reasonable time allowed.] — 

llATidi r. Blisset (1711), Cilb. 808 ; 98 E. II. 888. 
nnatat ions : -Retd. Holiday r. IMtt (1734), 2 Sira. US.'); 
Pitt r. CoomcH (1834), .0 B. 8:. Ad. 1078. 

4617. Necessary deviations allowed.] — 

Order that jdtfs. in an actitin A detainees discharge 
deft., arrested, wh(‘n returning home from his 
examination before the master. 'Phough necessary 
deviations ar<^ allowc^d, the question always is 
upon the bona fidcs ; especially wlu're the (‘xamina- 
tion is not linislu'd. Snxjuoif. r. Biiu ii (1808), 9 
Ves. 09 ; 82 E. 11. 527, L. C. 

Annotations : -ConBd. Kjc .Tacksoii (1808), 1;> Vch. 110. 
Apld. Franklyn v. ('olqhoun (1810), J i\ladd. DSik Refd. 
Ocikford V. Frenlon, (’hapmati r. X’jestoii ( 1 801 ). 0 H. 

■100. 

4618. Journey unduly delayed.) — Semhte : 

if a trial be over in the afternoon, A a witness stay 
in the town till ('leven o’clock tlu* next morning, 
his honui being distant only twelve miles, his 
subi^tena is no jirottiction to him from arrest in the 
town. Anon. (1801), 1 Smith, K. B. 855. 

4619. Witness not bound to return by 

shortest route.] ' (1 ) A person attemling the in- 
solv’^ent debtor’s et- for the ])urpos(^ of opjyosing 
the discharge of debtor, is ])rivileged from arrest, 
in tlu' same mannc'r as wlw'n in attendance upon 
any other et. 


(2) A person is not bound to go the nearest or 
most direct way, as the officer may happen to 
tliink it ; & wherever a party is attending a ct. of 
justice, the cts. have always considered him as 
privileged in his way homewards, with a fair A 
liberal construction (Gibhs, C..L). — Willingham 
V. Mattiiew.s (1815), 2 Marsh. 57 ; 15 Taunt. 85(5 ; 
128 E. R. 1072. 

Annotaiions : -As to (1) Refd. Newl.on r. (Uiiislable (1841), 
2 Q. H. l.')7. As to (2) Consd. Selby r. Hills (1832), 
8 Hiiij'. KHJ. 

4620. Delay for refreshment.] — A witness 

from Gravesend having attended ct. pursuant, 
to a summons, being arrested for dt'bl in Pancras 
Lane, (Uty, while waiting for the conveyance 
home, was discharged, although he had, on 
leaving ct., gone to Gatharine Street, Strand 
[A to a tavern in an adjoining street], but with- 
out costs as against the olYicer, he not liaving been 
sliown the summons to attend. -Be SEWEiirnor, 
B\v p. (hAiiKE (1882), 2 Deac. A C\u 99. 

4621. - From prison alter committal for 
contempt.] — >V ])erson who is suhixenaed as a 
witness in a ciitninal prosecution, but who is 
(aunmitt.(‘d for a contempt of (4^. in striking deft., 
has the same j^rivdlegt' from arrest in returning 
home fi*om the prison after his imprisonment has 
expired, that he would hav(' had in returning hoiiu^ 
from the ct., if he had not been committc'd. — II. r. 
Wig LEY (1885), 7 (b A P. 4. 

Annotalion : -R&td. Gilpin r. (bheii A Bonjaiuiii (ISIli)), 19 
L. T. 830. 

(d) Benicdies of Witness for Wronc/fnl Arrest. 

4622. Action “False imprisonment.] — Action of 
false imprisonTn('nt dot's not Wo foi* a person 
arrested by legal pioeess, but at a timi^ wheu 
privileged redeundo from atL'uding tlu' ct. — 
(b\MEUoN r. LigU'PFOot (1778), 2 Win. Bl. 1199; 
9(5 E. II. 701. 

;~Consd. Magiuiy v. Burt (1843), 5 Q. B. 38L 
Refd. Tarltoii V. Fislier (1781), 2 Doug. K. B. 071 ; Nixon 
V. Burt (1817), 1 Moore, G. 1\ 413; Aga Kurboolle 
Mahomed v. 11. (1843), 4 Moo. 1\ V. (’. 239. Mentd. 
Grook V. Dowling (1782), 3 Doug. K. B. 7.''> ; H<'unell v. 
Lyon (1817), 1 li. A Aid. 182 ; Rc Helshy (1832), 1 li. .1. 
Bey. 5 ; Groninire v. MacC’olla (1893), 9 T. L. K. ,'749. 

4623. .] — A. being indebted to B., B. sued 

out bailable process, wliich he deli vert'd tt) the 
sheriff to execute, A the sheriff’ arrested A. whilst 
ho was attending a trial as a witness undt*r a 
suhpte.na; — Held: an action on tlie case was not 
maintainable by A. against Jl. foi* p7 ot:uring A. to 
be illegally arit'stetl, it nt)t being shown that B. 
had any knowledge that A. w'as attending as a 


from arrest by civil juoccss while 
going t.o. -Gihbons r. 'rcTi i.i*: (liMiO), 
9 Nfid. J.. It. 180. NFLD. 

b. Morando.\ — Accahamy Battau 
V. Gt)ViNKN Nambiak (1808), 1 Mad. 
145.—IND. 

c. .] — ' A vvitiieftH wlio has 

been served with a subjxxna ad testi- 
fivntuluni ill the country, is eiilitliMi 
to privilege from ari-cst as long as lu^ is 
detained in town by the examiner. — 
lUiKKE V. Hiouins (1828), 2 Hog. no. 
— IR . 

d. .] — A pm-soii who ivsides 

ill the country, but who is in attend- 
ance in Dublin as a witness in the 
i*rerogativ(! Gt., is protected from 
arrest during the whole time that he 
remains in tow’ii. bond fide, for the 
purpose of being examined. — ;M‘D on- 
NKix V. Guay (1841), 3 I. L. 11. 609 ; 
1 Leg. Hep. 199 ; Long. A T. 239. — 
IR. 

e. .] — Re McCurdy (1841), 2 

Craw, A I* 99. — IR. 

f. .] -Hr M‘K()Ni:( 1841), Jr. (4r. 

Hep. t)5. — IR. 

g. .1 — A person who is sum- 


moned to attend before a lUaster 
in tUiancery, is privileged from arrest 
upon civil process, not merely while 
attending at the Muster’s chambers, 
A going to A ivturning therefrom, but 
also during his stay in town in pur- 
suance of the summons.— Hooney^ v. 
Gookk (1847), 10 1. L. H. 469. - -IR. 

h. .] - Gibbons v. Tuitle 

(1900), 9 Ntid. L. H. 180.— NFLD. 

k. Re4iemuio.] — A witness atteinl- 
iug bond fide Ixiorc a sheriff’s jury, in 
proct'edings under a writ de pro- 
prUiate probanda, is privilegiM from 
arrest ; A if he arivsted redeundo, 
A give a bail bond, the ct. will ol der the 
bail bond to be cancelled. — Burke 
r. Sutherland (1810), 1 Kerr, 100, — 
CAN. 

l. .] APPASAMY }*AT'T\\H V. 

Govinen Nambiak (1808), 4 Mad. 146. 

— IND. 

m. Absence of bond fide 

belief — That attendance is required .] — 
Hltf . had obtained a decive, in execution 
of which deft., who resided out of G., 
had been an-estod in G. He claimed t o 
be in'ivileged from anvst on the ground 


that he had come on subpama to give 
evidence in G. A that la' was ret iirniiig 
t() his lesidenet* at t he t iiia» the arrest 
took place. Deft. I»ad not taken the 
shortest way home, but had gone out 
of his way for the purpose of meeting 
his dauglitei’, A he knew that there was 
no immediate chance of the case coming 
on that day : — Held : the circum- 
stances showing the absence of a bond 
fide belief on his part that his attendance 
at ct. w as napiiivd, his claim to privilege 
would he ridused. — W ooma (‘HURN 
Ditole i\ Teil (1876), 14 B. li. It. App. 
13.— IND, 

n. .] " - Hooney V. Cooke 

(1847), 10 I. L. H. 4(J9.— IR. 

o. .] — Gibbons v. Tutti.f. 

(190G), 9 Nfid. L. B. 186.- NFLD. 

PART V. SECT. 3, SUB-SECT. 6.— 

A. (d). 

p. Application for discharge — 
To what court.] — When in such case 
a party is arrested, he may be dis- 
charged either by the Ct. of Chancery, 
or by the ct. out of which the process 
issued upon w’bich he is arrested. — 



Part V. -WrraEtJSEH. 
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witness when he delivered the writ to the sherilT 
to be executed. — S tokes v. Whitp: (1SH4), 1 Cr. 
M. & R. 223 ; 2 Dowl. 703 ; 4 Tyr. 780 ; 3 L. J. Ex. 
321 ; 149 E. K. 1002. 

Annotations ;-~'Refd. A^a Kurboolic Mahomed r. 11. (1843)» 

3 Moo. Iml. App. 164. Mentd. Lloyd v. Wood (18.36), 5 
Ad. & El. 228 ; Eastern Counties Hy. v. Broom (1851), 
15 Jur. 297. 

4624. Against ofllcer arresting witness.] — 

( I ) Where a party had been summoned to attend 
the registrar on a matter which liad been referred 
to him by the ct., & after being examined was 
arrested near tlie outer door of the I'egistrar’s 
olTlce, lie was ordered to be discharged. 

(2) The officer has subjected himself to an action 
for an illegal arrest, as he was informed of the 
summons & still persevered in arn^sting the party. 
He has thei'efore made himself liabl(‘, not only to 
an action, but to a commitmemt for contempt ; 
k ought t{) pay the costs, provided appet. will 
undertake not to bring an a<;tion against him 
(vSiu .loiiN (/Rixss ). — hJx }). Bout (1H42), 2 Mont. 
1). iK: l)e (;. (Ui(). 

4625. — No action lies against a 

shej’ilT or his ollicer for arresting a ]mrty attending 
und(‘r a summons from a ct., though it be allegt^d 
that the party was thereby inavileged, k> that 
defts. knew the fact, <fc made the arrest maliciously. 

If a party l^e arrested, &l- tli(^ Ct. of Review order 
him to b(^ discharged on the ground that lie was 
in attendance under order of that ct., but the I 
officer arresting does not discharge him, the ' 
remedy, if any, against the officer is in trespass, 
not case, though malice be allegial.— M aonay v. 
Burt (1813), r> Q. B. 381 ; 1 Dav. & Mer. (i52 ; 

2 L. T. O. 8. 172 ; 7 Jur. 111(3 ; 1 11 E, R. 1293, 
Ex. Oh. 

Annotation : — Refd. Ames r. Wabuiow (1801)), L. IL 5 C. P. 
53. 

Application for discharge -Habeas corpus pro- 
ceedings.] — Sea (biowN Rractice, Vol. X\'i., 
p. 252, Nos. 525 530. 

4626. — To what court -Trial at Nisi Prius of 


Issue out of Court of Exchequer.] — K impton v . 
Iaindon North Western Ry. Bo., No. 1009, 
aide. 

-See, also, Contempt of (U>urt, Vol, 
XVI , p. 35, No. 318. 

/?. From Legal Proceediagfi In respect of Evidence 
given. 

4627. General rule.] — U ardinu v. Bouman 

(1017), Hut. 11 ; 123 E. R. 1001. 

Annotation : — Mentd. Soames v. Barnardistoii (1676), Frcem. 
K. B. 431. 

4628. Action for negligently giving false evi- 
dence.]— A ])erson, who has been convicted ‘of a 
crime, &; against whom the conviction stands 
unren’^ersed, cannot maintain an action against a 
witness for negligently giving fals(' evidence which 
caused him to be wrongfully so convicted. — 
Rynoe V. Bank of Enoland, ( H)02 | 1 K. B. 107 ; 
71 J.. .1. K. B. 20S ; SO L. T. 1 10 ; .50 W. B. 359 ; 
18 T. J.. R. 270, C. A. 

Annolat ion s : — Refd. Tiirlry r. Daiv (IPPd). 9\ L. T. 216. 
Mentd. Norman r. Mada'ws (11)16), S5 L. .f. K. B. 857. 

Action for libel or slander.] — Sec Iabej. 

Ska N her. 


Suii-.sE(T. 7. -lM^:NAi/rncs for NoN-ArnoNOANcE. 

A. Ihueishment for Conichijtl. 

[a) In General. 

4629. Whether attachment will Issue — Remedy 
by action.] — Attaidmumt refused against a person 
subpouiaed as a witnes.s, who went away bcfoi’e 
he was examined. — PuoH r. Rossinoton (1723), 
Bunb. 112 ; 115 E. R. 025. 

4630. Action hazardous.) —Trouih.f- 

«OME I . Edwaiids (1729), Runb. 112, n. ; 145 

E. R. 025, n. 

4631. Whether attachment or committal proper 
procedure.] — D(‘ft. to aii administraflon action, 
who di<l not ajijiejir to tlu' action, was ordered to 


Rooney v. C.:ooke (1847), U) 1. fi. U. 
161).— IR. 

q. (\,sts of motion for 

discharuv .] — A tx'I'hou RubpaMUKHl to 
attrud a.s a wiliu'sw on 1 la; trial of an 
action iH privileged from arrest, <Sc will 
bo flisehai-gor] from custody on motion 
to the court, in which the action is 
ptmding, & the attorney causing her 
to h<’ aiivstcd may he comiJclhal to i»ay 
th(‘ costs of the motion. — H aykh v. 
Bauwkll (1870), 1 8 W. R. 470. IR. 

r. — .]— The sui)crior courts 

of (•(»mmon law have no junsdicti<m 
to release from arrest on civil 
hill process a witness siihpamaod to 
attend in the Ct. of Chancery, & 
arrested while olu^ying the suhpmna. — 
HiHK.KNtAN Bank v. TjAN(iLicY (1870), 
18 W. R. 87 2.— IR. 

s. li'aivrr of yrivilrur.] - Ajudica- 
tioQ to dischaige. deft, on the ground 
of being privileged as a witm'ss, dis- 
missed with costs, it appearing t hat he 
had waived his privilegti at the 1 ime the, 
arrest, took platM'. (iiLLiospiK v. FoK- 
OAUTY (1810), 1 Kerr, 162, CAN. 

PART V. SECT. 3, SUB-SECT. 6.— B. 

t. ExtenHioH of rate, to stainnents 
made outside court — To he repeated as 
evidence.] — The rule that what wit- 
nesBCH & parties state in giving evi- 
denco iii Ct. is absolutely privileged, 
extends to statements made outside 
the ct. for the purpose of being bond 
fide roi)eated as evidence in ct. — 
Ronald v. Hakpeu, [1913J V. L. R. 
311.— A US. 

a. Action for darnuges.] — A pei*son 
cannot he sued for damages hy reason 
of anything said by him while testify- 


ing as a witness before a ct . of just ice, 
wJieii h<‘ states, in aiiswt'i* (<» questions 
put to him, what he honestly believes 
to he true, & is acting in goo<l faith. — 
JtENAUi) l\ (lUENETTE (1003), i). R. 25 
S. C, 310. CAN. 

b. — .J Hauoo Cpnnekm Durr 
SiNcn r. Muoneekam (^iiowdukv 
(1872), 11 B. L. R. V. C. 321 ; 17 AV. R. 
283.— IND. 

C. .] — ^ClIIDAMHAKA V. 'I'llIHlT- 

AiAM (1886), 1. J.. R. 10 Mad. 87.— 

IND. 

d. J'roseention for defamation.] 
■Where stateimmts alleged te he 
defamatory wen; jnad<i hy peisons in 
th<< course of their evid<uico as witnesses 
in a ct. of justice & were rthwant to 
the issue in the case under inquiry : - 
field : such persons could not he pro- 
secuted for d<'famatioii in respect of 
those statements.- Wooj.EUN Bim r. 
.Tesakat (Sheikh) (1800), J. L. R. 27 
Calc. 262.— IND. 

0 ^ Answers giren /<» polier 

o ffieer —Conducting i n rest t gat ion under 
('rirniual Procedure Code. )- No action 
for damages lies against, a ixu'son for 
what he states in answer to qia’istions 
put to him by a iiolicc ottlccr c<jnducting 
ati investigation imdor th<? provisions 
of the Criuiiiial Procedure Code. 
Public policy i-ociulres that an action 
should not be brought against such 
witness as it does In the case of one 
giving evidence in an ordinary ct. of 
justice. — M ethuuam Dabs ij. .lAaGAN- 
NATH Dabs (1901), I. L. R. 28 Calc. 
794 ; 5 0. W. N. 804.— IND. 

f. .] — Held : the statcnieiit 

of the accused was defamatory &. was 


not privileg(‘d, as it. was a. voluntary 
stat,(*meiit not r<*l(?vunt to tJuj Issuer in 
the. ease, in which he de])os(xl 8 c was not 
( 6 icil(‘.d hy the idendei’s questions, 8 c 
furtlier, the a(*ensed was actiiattni hy 
malicious motivuss. — Haidar Ai.t v. 
Ahhu Mia (1905), T. L. R. 32 Calc. 756 ; 
9 C. W. N. 971.— IND. 

g. — .1 It is e()ntrary to public 

policy that, a person houml to state 
the truth in answer to (jnestions put 
to him hy a ct, slnmld he liable to h<! 
j)roH<'cnted for defamation in respect 
of answers so given, though untrue 
iV md, given in good faith.- lie Alua.ia 
Naide (1906), 1. L. R. 30 Mad. 222. - 
IND. 

h. .1 ' - If a witness whilst 

giving evidmu-e makt's a statcMiamt 
I'oiuHirning any person W'hich amount 
to defamation, he may lx* pnise<*utrd 
in r('s]xiet of sneh statement. R. r. 
Canoa IhtASAD (1907), J. L. R. 29 All. 
685. - IND. 

k. ~ .J — Comtdainant who, on 
being asked hy a magistrate to state 
his grievance, d(‘lih(‘ra(<*ly makes a 
dt'famatory Htateinent without the 
slightest justification d(x^H not- enjoy 
the protection given uf)on principles of 
public policy t<» an ordinary witness. 
The ])riiiciplcH fd Indian Penal 
Code apply strictly to him. — D in- 
BHAW EDAIJI V. JeHANGIU CoW^ABJl 
(1922), I. L. R. 47 Bom. 15.— IND. 


PART V. SECT. 3, SUB-SECT. 7.— 
A. (a). 

I, Whether attachment will issue.] 
— The ct. cannot attach a witness dis- 
obeying a subpmua issued at nini prius 
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Evidence. 


tSed» 8. — Attendance : Sub-sect. 7, A. (a), (b) d: (c) 
i. d a,] 

attend before the examiner as a witness on the 
part of i)ltf. on cei’tain inquiries directed in the 
action. Deft, having disobeyed that order & 
also a further order to attend at his own expense, 
pltf. moved for &; obtained an oj’der for leave to 
issue a writ of attaclimont, under whicii deft, was 
imprisoned. Th(i notice of motion on which the 
ordci* was made was not served on deft, personally, 
but was filed under 11. S. (1., 1888, Ord. 07, r. 4 
Hctd : attacdiment & not committal was the roper 
course, tfc the filing of the notice of motion for 
attacliment was suflicitmt witliout ])(;rsonal service. 
— Jfc Kvans, Evans v. Noton, |1898] 1 (!h. 2.52 ; 
02 L. .1. Eh. 113 ; 08 1.. T. 271 ; 41 W. R. 230 ; 
0 T. lu R. 108 : 37 Sol. .lo. 101 ; 2 R. 210, C. A. 

: — Consd. Townciid v. Towiiericl (1005), l)!i L. T. 
OHO. Refd. R<! BasHclJj, v. HaKHctt- (180-4), .‘18 

Sol. Jo. 5(51 : Favai-d v. Favard (1800), 75 li. T. 004. ; 
1). V. A., i 1000 1 1 (!h. 481. Mentd. Taylor, Pliiistou r. 
PliuHt.oii, (101 II 'Z Cli. JOS; He VVcatlierley (1018), 88 
li. J. K. H. 182. 

.] — See, dcncratty, I-ontkmpt of C'oukt, 

\o\. XVJ., pp. 47 ct seq. 

4632. Order to pay costs of adjournment — 
Validity.] - -/tV Mansioi., ]^Jx p. Norton (1887), 3 
T. L. R. 007, E. A, 

Jurisdiction of court.] Eontkmpt of 

(louRT, Vol. XVJ., 1 >. 12, Nos. 40-18. 

(h) Conditions Vrcccdcnt to Order for Alfackmcnt or 
(Uynunlltat. 

4633. Regular service of subpoena.] —An attach- 
ment for not obeying a subpoma will not lie unless 
it appear tliat the party was regularly served, & 
called in ct. on his subpoma.— p. O’C^onnioll 
( 1839), 3 Jur. 980, 

Regularity & sufRciency of service.] — See 

ante, Hub-sect. 1 , A. (r) ; R. (6) ; sub-sect. 3, A. (d). 
Tender of expenses.] Ace, ante. Sub-sect. J, A. 

4634. Calling witness on subpoena.] The ct. will 

not grant an at-taediment against a witness for 
disobedience to a sub})a'na, unlc'ss th<^ aflidavit 
state that he was duly called at the tiial.— 
Malcolm r. Ray (1819), 3 Moore, E. J\ 222. 
Annotation : — -Consd. Pixon v. (1834), 1 Cl*. M. & 11. 
045. 

4635. — — .] -Dixon r. Dee, No. 15.51, ante. 

4636. .] — (1) On iidc for an aUachment 

for not obeying a sub])(iuiM to att end as a witness, 
it must appear that the paiiy was ca!l(‘d in ct. on 
his subp<ena. 

(2) It is a sulTicient excuse tliat he was too ill 
to attend. -7iV .Iac obs (1835), J liar. A: W. 123 ; 
sub nom. R. v. Htbetcii, 3 Dowl. 3B8. 

Annotalion ;~-As to (1) Refd. (ioti: v. MIUh (1841), 2 Bow. & L. 
23. 

4637. p. O'Eonnele (1839), 3 Jur. 

080. 

4638. .] — (loEE V. Mills, No. 1583, ante. 


4639. Witness material.] — To render a person 
liable to an attachment for not attending upon a 
subpoena, it is incumbent on the party applying 
to state that he was a material &; necessary witness 
for him : — Qu. : whether it be necessary to produce 
the oiiginal writ of subpoena at the time of service 
of the copy. — T aylor v. Wiixans (1830), 4 Moo. 

l\ 59 ; 8 L. J. O. H. E. P. 121. 

AnmdeUion : — FoUd. Tiiilcy r. Porter (1837), 5 Dowl. 744. 

4640. .] — “Where it appears from the notes 

iVc information of a judge who tried a cause, that 
the attendance of a witness who has been sub- 
jioenaed would be wholly immaterial to the event, 
no attachment for contempt in not attending will 
be granted. — DiCAS v. liAW^soN (1835), 1 Ch*. M. <& 
R. 934 ; 3 Dowl. 427 ; 5 Tyr. 235 ; 4 lu .1. Ex. 80 ; 
149 E. R. 1359; sub nom. Dicas v. JiuoucaiAM 
(Dohd), 1 Gale, 14. 

4641. .] — In order to obtain an attachment 

for not; obeying a subpoena at testificandum, the 
alTidavit iriust state tlie party to be a material 
witness. — Tinley v. Porter (1837), 2 M. 4^ W. 
822 ; 5 Dowl. 744 ; Murp. ^ U. 213 ; 0 L. J. Ex. 
233 ; 1.50 E. R. 900. 

4642. ~ — .] — 4\) warrant an attachment against 
a party for not attending pursuant to a suby)ama, 
it must be made out to the satisfaction of the ct. 
that his non-attendaii(;e was the result of a con- 
temptuous disregard of the process of the ct., or 
that he was a material ^ m^ci^ssary witness. 

in an action upon an I.O.U., pltf. subpomaed 
three witnesses, viz. deft.’s brother, his clerk, & 
Ills attorn(5y’s cU‘rk, in order to i)rove his liand- 
writing. The cause was in tlie list for Nov. 10, 
wIhui ail the witnesses wen^ in attendance, but it 
was not eallcMl on until the following morning, 
wlieii, dc'ft.’s brothel* Ai; ids clerk not being in 
attendancu*, tlu; othiu* witni'ss deeliriiug to static 
when asked whether or not lie could prove deft.’s 
handwiiting, pltf. by tlu^ advice of counsel (though 
undt'i* a jieremyitory undertaking to try) withdri^w 
the record. On Nov. 12, deft, obtained a rule 
absolute for judgmtmt as in case of a nonsuit. 
The ct. discharged, but without costs, a rule for 
an attai!hmcnt against deft.’s brother for not 
atUmding ynirsuant to his subpeena — he swearing 
that Ids absence was tiie result of a misappre- 
hension as to the probable tinui at whieh the cause 
would be called on, not of any intentional 
disregard of tlie process of the ct. ; the witness 
who was in attendance swearing that lit', could 
have proved deft.’s handwriting, that pltf.’s 
attorney had the means of knowing that fact. — ■ 
EiiAi’MAN v. Davis (1811), 3 Man. G. 009; 4 
Scott, N. R. 319 ; 11 D. J. E. P. 51 ; 133 E. R. 
1281. 

4643. .] — Hcholes v. Hilton, No. 4339, 

ante. 

4644. Damage sustained by non-attendance of 


by the clerk of aBHize.- H. Keuk 
(1847), 3 U. C. JL 247.— CAN. 

m. .1 — Maloney r. Moiuuson 

(1848), 1 All. 240.— CAN. 

u Jurisdirfion of county court.] 

— li. V. Shannon (1883), 23 N. B. 11. 1. 
—CAN. 

o. .1 — p. Lawlor 

(1880), 26 N. B. B. 354.— CAN. 

PART V. SECT. 3, SUB-SECT. 7.~ 
A. (b). 

4633 i. Hcgular service of suhptvna ,] — 
8bxton r. Boston & Egan (1861), 5 
L. C. J. 334.— CAN. 

4633 il. .] — To brinK a person 

Into contempt for disobedience of a 
subpoena, it must bo proved that the 


oriKinal writ was Hhown at. the tlino 
of BcrvH'c, UH well as that a ctipy wan 
d(Jivei*ed to & left with tli<^ person. — - 
Woods v. Fader (1905), 10 O. L. 11. 
013 ; 0 O. W. U. 369.— CAN. 

4633 iii. - .]— Maohath r. Scanlan 

(1831), 2 Ir. L. Roe.. N. 8. 135.— IR. 

4633 iv. 1)0 wLiNtii’. L awler 

(1854). 0 Ir. Jur. 187.— IR. 

4633 V. .] — Hkmphton r. Hum- 

eiiHEYs (1867), I. It. 1 C. L. 271.— IR. 

p. IFifness in, custody eit time of 
sendee of subpoerm — Whether atluchmyni 
urill isstH‘.]-~An attachment will not 
be ffratited for not obeying: a subpoena, 
when the witncHs is in custody at the 
time of service. — R. v. Wettsiork 
( 1837), 2 N. B. R. (Ber.) 384.— CAN. 

q. SubjKeiia irreyular in form.] — 


Wlu're the Mubpo'ua isBiicd, under 
(J. S. e. 79, o\it of the BUpcrior e.t. 
of Jiower Oanada, had nt)! the Htato- 
ment or notie<i iTguircd by Htict. 7 : — 
Held : the witnesB could not b(j 

puniHhed, under s. 8, for non-attend- 
ance.— DABLrNG (1876), 39 U. C. R. 
339.— CAN. 


r. Means of attending — 7'o be 
furnished fa infirm udtncss. ]~ -When a 
person snbpneiiaed as a witness is 
inllrm, & is known to be so by the 
party who subpoenaed him, the party 
18 boimd to furnish him with the 
necessary means of attending:, such as 
a carriage, etc., otherwise the ct. 
will not attach him for non-attendance. 
— SLA'ITERV V. Armhtrong (1796). 
lUdff. L. & S. 429.— IR. 
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witness.] — Busskll v, Edmands (185G), 27 

L. T. O. S. 191. 

(c) Grounds for AUachmoil or GommiilaL 
i. In Ge)ieral. 

4645. General rule — Clear case must be made 
out.] — The Ot. will not grant an attacliment 
against a witness for disobedience to a subpoena, 
unless it be a clear case of contempt. — llouNE v. 
Smith (J815), (> Taunt. 0; 128 E. 11. 98.5; sub 
nvni. Holmig v. Smith, 1 Marsh. ilO. 

4646. .] — The ct. will not grant an 

attachment against a witness for disobedience to 
a subpoena duces ieciinif unless it appeal's clearly 
that the party absented himself, or withheld the 
documents, in defiance & (^ontem])t of the ct. — 
Iv. V. Uijsspjj.j. (Loud .John), K. v. Eox Maule 
( lS89h 7 Eowl. ()98 ; 8 .lur. 004. 

4847. .j— S cuoj.es v. llu/roN, No. 

4889, onlc. 

4648. .] — Th(; ct. will not make 

absolute a rule for an attai4iment against a witness 
for iMUitemiit of ct. in not appearing when eallcHl 
on his subpeena to give his evidiuice, unless it 
clearly appears that the witness’s absence was 
voluntfiry, in coiitcmjit of the process of the ct. — 
Hadden r. rAUKER (1819), 14 ,1. I*, .lo. 4. 

4649. Failure to attend on subpoena.] — On the 
return of a subpa?ria, if a witness will not appear 
and be examined, the party may take out an 
attachment against him. — ^^A non. {circa lOOO), 
Freem. Vh, 184 ; 22 E. U. 1110. 

4650. .J — Eat'I’ V. llooKPiS (1577), Lary, 

01 ; 21 E. II. 88. 

4651. .] — FiIANCKLAND r. (rRUNSDlCU 

(1579), Ch. Cas, in (h. 120 ; 21 E. II. 70. 

4652. — .J — TuKNtiR r. Warren (1579), (Jary, 
113 ; 21 E. Jl. 00. 

4653. .] — i\1 iDDLTCTON V. Sferujjit (1579), 

Cary, 80 ; 21 L. K. 48. 

4654. .] — Attachment against a witness if 

he will not appear. Doi. MAN v. JOutman (1070), 
8 I{('p. (Ui. 04 ; 21 E. II. 780. 

4655. — — — Attacliment grant4‘d against a 
witness for not attending on a subpuma.-- llA3i- 
MOND V. Stewart (1722), 1 Stra. 510; 98 E. II. 
007. 

An,ni>tati(ins : -Consd. Miller r. Knox (1S3.S), 1 lUnic. N. C!. 

571. Reid. Wyat r. Wynkworth (172b), 1 Hurii. K. JJ. 4.5. 

4656. .] — An altachnient may be. gj*anted 

against a man who is subpienaed as a witness in a 
cause for not attending the trial. — Wyat v. 
AVingford (1729), 2 Ld. llaym. 1528 ; 1 Hai*n. 
K. B. 45, ()7 ; Barnes, 88 ; 2 Stra. 8l0 ; 92 E. Jl. 
491. 

Jnnotaihn : — Consd. Miller i\ Kiiux (1838), 4 liiag'. N. C. 

574. 

4657. .] — Osman r. Fitzroy (1780), 1 JJick. 

00 ; 21 E. II. 190. 

4658. .] —How far the ct. will grant an 

attachment against a witru*ss, by reason of his not 

PART V. SECT. 3, SUB-SECT. 7.— 

A. (0) i. 

4649 i. Failure to aiteudon suhjjorua.] 

— A subpeena to attend on Sept. 10, & 

HO from day to day until t he canso was 
tried, was served on 8(?pt. 11, & the 
witness attended for several days, & 
knew the cause was not tried : — Held : 
he was guilty of a contempt in subse- 
quently absenting himself, & attach- 
ment granted. — .J ohnson i\ Williston 
(1851), 2 All. 171. — CAN, 

4649 ii. .] — Messknohu v. 

Parker (1885), 18 N. S. R. (G R. & G.) 

237 ; 6C. L. T. 444.-~CAN. 

4649 iii. .]— Chute v. M'Gilli- 

CUDDT (1833), Hayes & Jo. 172. — IR. 

s, J Personal service not c/- 


attending at the trial, in pursuance of asubptena. — 
Tonson V. Ironson (1788), 2 Barn. K. B. 800 ; 91 
E. K, 513. 

4659. .] — The satisfaction fomierly for tlie 

non-ai>pearancc of a witness was by action only, 
but now the cts. of law grant an attachment 
against him. — V ahjant r. Bodomede (1718), 2 
Atk. 592; 20 E. Jl. 751; sub norn. V^aliant r. 
Dodemead, 1 Dick. 92, L. C. 

Aimolaiums : — ^Mentd. bekeux v. Nash (1745), 2 Sira. 1221 ; 

Onslow V. Corrie (1817), 2 Madd. 330 : Hurley v. King 

(1835), 2 Or. M. & R. 18 ; Sawyer v. Rirchmorc (1835), 3 

My. & K. 572. 

4660. Arnot V, Biscoe (1747), 1 Dick. 

()0 : 21 E. II. 190. 

4661. .] — Owen v. Pinkard (1750), 1 Dick. 

GO ; 21 E. U. 190. 

4662. .] — JIVE V, Tenterdi'In (1705), 1 

Dick. GO ; 21 E. Jl. 190. 

4663. Cause not called on,] — J^^cniblr : a 

party who is subpamaed as a witm^ss to attend at 
the assizes, is guilty of a contiMiipt by neglecting 
to attend, although thii cause he not calk'd on for 
trial. — Barrow v. Humphreys (1.820), 8 JL At 
Aid. 598 ; JOG Jk il. 780. 

AunoUdious : — Expld. Mullelt v. Hunt (18.33), 1 Cr. & IH. 

752. Distd. H. V. Strele.h (1835), 3 Ad. El. .503. Consd. 

GoiT r. Mills (1844), 2 Dow. & b, 23. Refd. He .Jacobs 

(1835), 1 liar. & W. 123 ; Miller r. Knox (1838), 4 Bing. 

N. C, 574. Mentd. Dixon v. hw (1834), 1 Ur. M. R. G45. 

4664. — — .J^ — If a 4vitri(’ss, w4io lias been duly 
S(‘rved witli a subpcx'na to attend to give' (*vidence 
b(‘fore comrs. in the country, neglcc4>s to do so, the 
ct. will order him to attend before the examini'i* 
in London to bo examined, l)ut does not give costs 
against him. -Pepper r. ITipper (182G), 4 L. .1. 
O. vS. Oh, 218. 

4665. Absence not wilful.] ~-C4iapman r. 

Davis, No. 40 12, anie. 

4666. .] — Under a (ha i i'i' in a cause cert.ain 

inquiries were directed. A witness, having Jieen 
serv(‘d with a subpiena to at tend biiorii the master, 
dcclimnl to attend. An order* w^as made e.r parlr^ 
with costs, that, lie should aiipear within four* days, 
or b(‘ committed to tin* (^ueim’s prison. — Brook 
a. BiJ>i>Abb (1851), 2 Eq. Rep. 087 ; 28 L. J. (ii. 
090 ; 2 W. IL 418. 

4667. Failure to produce document — Subpoena 
to bring In testamentary paper.] Thi* ct . granted 
an order for an attachment against A. for the 
disobedu'iKM* oC a sulijiama, to bring in a will. — - 
.Simmons p. Dean (1858), 27 L. .). P. A M. 108. 

4668. Subpoena to produce sealed packet.] — 

II. V. Daye, No. 448L auic. 

Refusal to be sworn & give evidence.] - Sei i . 0, 

sub-sect. 8, post. 

ii. Excuses for No)(-Atlcnd(incr. 

4669. Witness pressed for soldier.] — IJi mule r. 

ALBE (1559), (biry, 41 ; 21 E. XL 22. 

4670. Illness.]— More v. Wohkham (1580), Cary. 
99 ; 21 E. II. 58. 


fccted .] — All attachmerii will lie against 
a pcJiHon for not attending uh a witiiesH, 
though ho w^aH not personally wcrveil 
with the Hubpoena, if it appear that 
he ^vas aware that the same w^as left 
at his house. — Btewari' v. IjABKii- 
ToucHE (1831), 4 Ir. b. Rec, 1st Ser. 
238.— IR. 

t, Husband <£* udfe separately 

served — Husband entering appearance 
only for /liTawf//.]— Whoi’O a husband 
& wife are separately served with a 
Hubpeeua, & the husband enters an 
api)earancM3 for himself, the ct. will 
not award an attacliment against him 
for not having entered an appearance 
for his wife. — Fitzpatrick v. Hacketi' 
(1837), 1 Sau. & Sc. 128.— IR. 


PART V. SECT. 3, SUB-SECT. 7. — 
A. (0) ii. 

a. Illness — Delaying attendance — • 
Hrlief that rase would he taken later.] — 
AVben a witness came from the country 
to Dublin, pursuant to a subpoena, & 
attended ct. during the first day of the 
sittings, but did not attend on the next 
day until after the case had been 
called on, the ct. refused to grant an 
attachment, it appearing that he had 
been induced to suppose, from the 
state of th(^ list, at the close of the first 
day, that the cast? would not corno on 
at an early hour on the second day ; 
the witness also deposing that he had 
boon unable to leave his biM xmtil a 
later hour than usual on the latter day. 
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Eviuenck. 


Sevf. *^.—~A(ic'nda)Ku>: Suh-HCvt. 7, A, (r) it. ci* (^/) 

B .\ 

4671. .] Jacoh.s, No. aide. 

4672. If bonft flde.J — A riiU^ for an attacli- 

ment having been granttni against a witness for 
not attending a trial on his subpoena, he must not 
only swear that he was taken ill in ct., but that he 
did not absent hims(*lf with a view that Ids testi- 
mony should be withholden or k(?pt back. — D ent 
V. Hathaway (1S27), .5 h. .1. O. S. C. P. 58. 

4673. .J— Kaye i?. (hAUK (1847), 1) 

O. S. 108. 

4674. — — Delaying attendance.] — Stnoi.Es r. 
Hjj.ton, No. 4880, aiifp. 

4675. — — .] — llOHIJNHTON V. Smau. (1850), 11 
J. P. .lo. 271. 

4676. — — Witness remaining outside court — 
Call not heard.] — (1) Deft, attended at CJuildhall, 
in obedh'uco to a Huhpvrno duces Lecum with which 
he was served on pltf.’s behalf, but owing to ill- 
health it was deomiul advisable for him to nuuain 
outsidi^ the ct. until hr* was called, llt^ accord- 
ingly rr'inained in waiting at (iuildhall until he was 
informed by Jus attorney that the record had })(‘en 
withdrawn. It appr^ared that during the absencr* 
from th(' ct., for a h'w minutes, of deft.’s attorn(‘y 
to fetch his counsr*! from an adjoining ct., the 
realise was called on drdt. called on his subpmna 
both within k without the ct., but not heading 
himsrdf (tailed he failr*d to answcu*, whereupon 
])lft.’s attorney withdrew the record on tlu‘ 
alh'ged ground that d(*ft, wa.s a material wit-ncjss 
in wl)ose absence it was not safe for pltf. to go to 
trial, A a motion, on atTldavits. for an attachmruit 
against drdt., for contempt in not obeying thr* 
subpeena was now made : - //c/d .* there was no 
gi'ound for the application, which was founded on 
th(' motion that deft, had been guilty of a con- 
tem])t-. Prmtempt was not a matter of form but 
r)f substanr*(‘, A tlie aflidavits showral no cont-ranpt. 
88ie witnc'ss attr'nded at< (Iuildhall, A was in wait- 
ing, rr'ady A willing to be r'xaminr^d as a witnr'ss, 
A it was only because he did not hear himself 
called that he did not answ(*r, A he liad tlu‘r(*fore 
])een guilty of no cont-<*mi)t was not liable to 
t he penalty of attachment. 

(2) If pltf. has sutTered any damage through 
(left.’s negligence he has a j*em(Hly by action, 
when a jury will say what he is entith‘d to. — tJj.EN- 
J)1NN1N(; r. 8 'hojvias (1882), 8 D. 251. 

4677. Old age & feebleness — Witness able to 
travel with attendant.] — Semble: The old age A 
feebleness of a witness is not a sunh'ient (*xcuse 
for a, wit ness’s non-attendance on his subpama, to 
give (‘vidence, if he b(5 in a state to travel with’ 
extra cari^ A. t he services of an attendant ; but 
in such cas(*s the ct. will re<(uire that the witness 
shall have such extra c.aic k attention provided 
for him, to enabh^ him to trav(‘l, before t.lu*y will 
make absolute a rule for an attachm(*nt against 
him for contempt in notob('viiig such subpauia.- 
P. r. (JRIKFIN (1852), 18 .1. P. 120. 


4378. Attendance too late.] — Where the witness 
attended on his subpoena, but came too late, an 
attachment was refused on motion, & the party 
referred to his remedy by action. — Cohlieu v, 
IVIORRis (1735), Lee temp. Hard. 180 ; 95 E. K. 
118. 

4879. Previous case unexpectedly ter- 

minating — Failure of agent watching proceedings 
to warn witness.] — On a motion for an attachment 
against a witness for not obeying a subpoena : — 
Held : no excuse that the witness would havti 
been in time, if a previous cause on the list had 
not unexpect/edly gone olT. Nor that another 
person liad answered for him, ki would have 
fetched him in a few minutes, yiic Fenn (1835). 1 
liar. & W. 200 ; sub norn. K. r. Fenn, 3 Dowl. 
518. 

AniwtfiJioufi : — Consd. Miller v. Knox (HSSS), 1 UiiiK’. N. C. 

571. Refd. Clougli V. Miller (1814), 8 Jnr. 758. 

4680. Witness performing duty as 

clerk to guardians.] — Deft.’s attorney in the above 
cause bad b(H‘n served by pltf. with a snh})(cua 
duces tecuDi., at (Uielsea, just before 10 o’tdock at 
night, t-o attend at Westminster next morning at 
9 o’(‘lock, to produce certain documents which 
were at Ids ofhee in Hymond's Inn. 11(' Avas cleik 
to tb(^ board of guardians, vestry cl(u*k, A in his 
duty as such, attended that morning a meeting 
whicli had been previously fixed, believing that 
he would still be in time to attend the trial ; but 
a spcH’ial jury ease, winch it was expected would 
have lasted the whole day, suddenly terminating, 
the abov(‘ cause' was called on about 10 o'clock in 
the morning, & tlu* record, in consecpience of his 
absemcc*, wilhdi'awu. The* ct. made a. rule absohit-ci 
h)r an attac^imont against him.- Jackson v. 
SeA(jer (1814), 2 Dow^ A ]j. 13 : 13 Jj. J. Q. H. 

I 217 ; 3 ].. T. O. S. 79 ; 8 .lur. 710. 

Illness.] — Sec No. 4339, <nife, 

4681. Temporary absence After waiting two 
days for cause to come on.] — Bi.andkoui) r. Djo 
Tastet, No. 4338, unfe, 

4682. Belief of Inability to prove specified fact.l — 

A witness is liable to an attachment, if, after a 
subpeena servt‘d on him, he attemds in ct., k during 
the opening of pltf.^s cause, thinking he is not 
able to ]>rov(‘ a particular fact, he leaves the ct., 
it the pltf. is nonsuited for w^ant of (*videncc. — 
Maecoem r. Day (1819), 3 Moore, (\ P. 579. 

4683. Belief that witness not wanted.] K. r. 

Sj.oman, No. 1371, aide. 

4684. Witness not In possession of documents 
required.] — J^ewis v, Thomas (1813), I Ij. T. O. S. 
292. 

4685. Leave of absence given— By party’s 
solicitor.] — If th(i .attorney of the party wdio has 
subp(ima(*d a. witness gives hiu\ h^ave to be absent 
until a particular timea k in the interim, the cause 
is called on in tb(5 absence of the witnc'ss, the. 
witm^ss is rmt liable to an attachment, for a con- 
tempt.^ — F ATM ? ah V. Keat (1838), 8 Dowl. 170 ; 
I Will. AVoll. & II. 13 ; 2 Jur. 138. 


ill eotiso(iu<MU*c of liKlispoHilion.- - 

Mai.'Oohiniac’K V. ( 181 ;{), 0 

1. E. U. 519.— IR. 

b. Mcdiml ccrtijicatc or 

uffidni'U of third party itrcrHsary.] 'Plie 
Htfidavit of a party alleging iiial)illty 
to attend from Illness Is not enough 
to satisfy the ct., hut for this puiposc 
there must be a medical cortificaU*. or 
the affidavits of third parties. — 
Dhctnsook Doss v . Hurry Baboo 
(1865), Bomke, 115.— IND. 

4683 i. Belief that vritneas not UHZvhd.] 
— \Vltnc’»KB attended ct. on two occasions 
when the trial Avas postponed. He 


Avas on his way to (d.. «m the third 
oecasion, when his fatlan* told him it, 
was quite unn(‘<*essai y to attcmi. tluit 
h<* would tx’! sent, for when r<‘(iiiii*e<l, 
etc., which h(‘ hand fide believed. No 
improper motive was sworn to for his 
absenting himself: -Held: attach- 
ment would be granted for the sake 
of pi'ccedent ; but, in the circum- 
stances, it would be stayed. — 11. v. 
GRADA' (oniERWISE lllClIAltDS) (1828), 
1 Ir. L. Hoc. let ser. 453. — IR. 

0 . Wronff date ffiren by magistrate 
to untness.] — Whei*e a witness on 
entering into a i*ecognisance to app<^ar 
at the assizes was mlHinforiued by the 


magist iate as to the day, 8: thus lue- 
venU>d from attending, tin? ct. on 
application relii'ved him. It.r. Ma veu, 
Br Bouuunek (1'857), 14 C. K. 621 . — ■ 

CAN. 

d. Intention of committinu contempt 
denied by affidavit.] — The ct. will 
not grant an attachment against a 
person for not attending as a witness at 
a trial, if ho, by affidavit, unequivocally 
dtmy all intention of committing a 
contempt of ct. — Clarke v . Lonq- 
riELU (1831), Hayes, 271. — IR. 

e. Ahsenee W)t vnlful.] — A person 
suhpeeuaed as a witness on behalf of 
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4886. Engagement at distant place.] — Lewis v. 
Thomas (1843), 1 L. T. O. H. 292. 

4687. Obedience to orders of employer.] — CIopp 
V. Mills, No. 4583, ante. 

Non-production of documents.] —See Sub- 

sect. 3, B. (a), ante. 

4688. Non-delivery of subpoena — By wife of 
witness.] — Upon a motion for an attachment 
against a witness for not attending pur*8uant to a 
subpoena, it appearing from the affidavits in answer 
that the witness’s wife had neglected to deliver 
to her husband a notice which had been left with 
lior, requiring his attendance in ct. on the following 
morning, the witness swearing that he did not 
receive tlie notice, did not wilfully disobey the 
process of the ct., the rule was discharged, but 
without costs. — Nktheuwoou v. Wilkinson 
(1855), 17 0. B. 220 ; 139 E. H. 1050. 

4689. Performance of parochial duties — Clergy- 
man subpoenaed to attend on Good Friday.] 

do not think the attachment can go ; you do not 
show conclusively that he could have obeyed the 
subpa3na. The clergyman is summoned to attend 
on Good Friday, when he has his parochial duties 
to attend to ; it may be he could not get any 
other clergyman to do his duty for him. Surely 
this would b() a good excuse foi not obeying the 
subpoena, if you do not show that this was not 
so, 1 cannot say that there may not be good reason 
for his non-attendance (At.der.son, B.).— Anon. 
(1815), 5 E. T. O. S. 79. 

{(1) Procedure. 

Application for attachment or committal — 
Time for.] — See Eontkmpt of Couiit, Vol. XVI., 
p. 92, Nos. 998. 999. 

4690. Necessity for notice of motion.] — 

A person served with a subpoena under Court of 
Probate Act, 1857 (<;. 77), s. 9, to bring in a 
testamentary paper, failed to comply with it. On 
a motion for an attachment against him, it was 
held, that, in accordance with K. 8. C., 1875, 
Ord. 44, r. 2, the party iiroceeded against must 
receive notice of the ap})lication in the first in- 
stance. — Baigent V. Baigent (1875), 1 P. 1). 421 ; 

1 Char. Pr. Cas. 149. 

Annotation: — Mentd. In the Goods of Cartwright (1870), .‘t 

(;har. Ih'. Cas. :5iML 

.] — See, generally. Contempt op 

Court, Vol. XVI., p. 92. 

4691. Contents of affidavit in support of 

application — Jurisdiction of court.] — (1) On 

motion for an attachment for disobeying a Crown 
Office subpoena to give evidence at i:)etty sessions, 
on an application to be made for an order of 
removal, the affidavits stated that application 
had been made to the justices “ on behalf of the 
overseers ” “to examine <fc inquire into the legal 
settlement ” of the pauper : — Held : the affidavits 
did not properly state any comidaint of charge- 
ability, therefore did tiot show jurisdiction in 
the justices to entertain the application. 

(2) It is no answer to such motion for attach- 


ment that the subpoena was issued & served before 
any complaint of (‘hargeability had been made. — 
It. V, Vickery (1848), 12 Q. B. 478 ; 3 New Mag. 
Cas. 23 ; 3 New Sess. Cas. 193 ; 17 L. J. M. C. 
129 ; 11 L. T. O. S. 221 ; 12 .1. P. 487 ; 12 Jur. 
581 ; 119 E. B. 919. 

Witness called on subpoena*] — See 

Nos. 4934-4938, ante. 

Witness material.] — See Nos. 4939- 

4943, ante. 

-.] — See, generally, Contemi‘t op Court, 
Vol. XVI., pp. 99, 70. 

Restoring application.] — See No. 4995, post. 

4692. Witness appearing on hearing of motion — 
Not entitled to conduct money.]— Where resp. was 
ordered to produce books relating to his income at 
his place of business for inspection by petitioner’s 
solr., on motion to attach for non-compliance with 
the order :—HeAd : he was not entitled to conduct 
money to appear on the hearing of the motion. — 
.Ikkfrie.s V. .Iefpries (1907), 51 Hoi. .lo. 572. 

4693. Order for attachment or committal — 
Validity — Conditional order.] — An order of the 
chief clerk, summoning deft, after a third insuffi- 
<uent examination to atU*nd at chambers be 
examined upon certain int(‘rrogatories, tV in 
default of so doing, or in case lie should not then 
perfectly answer the interrogatories, ordering him 
to stand committed to the Queem’s prison until 
he should have perfectly answered, discharged 
with costs, on the ground of irn^gularity in being 
conditional made on the third insuffiedent 
examination. — If ayward v. Hayward, Hayward 

V. Price (1854), Kay, App. XXXI. ; 2 Eq. Pep. 
439 ; 23 J.. .1. Oh. 549; 22 L. T. O. S. 315; 2 

W. R. 332 ; 99 E. K. 329. 

Annotations .— Refd. Jte Electric Telegruj)!! (’o. of Irelaml, 

PJx ]>. Ihiim (1H.07), 24 Boav. I.’i7; (Jronkey v. Eim»pcau 

& American S..S. Co. (1860), 14 W. R. .514. 

4694. Discharge from custody — When ordered.] 
— An important witness in a cause being sub- 
pjoenaed to attend tlui (*xaminer, tore up tlu) 
subiicena, iV disob(*yed that cV a subsequent order 
to attend at his own expense, & was committed. 
On motion to discharge him, on payment of costs, 
iV an undertaking to appear before^ tlu^ examiner 
on a day named '. —Held : tlio part y committing 
him consenting, B. should b(^ appointed sx^eeial 
examiner, at the witness’s exx^ense, to takes his 
evidence at ten o’clock tht^ ruixt morning, on 
the certificate of B., of the examination liad, iV 
X)ayment of all the costs of committal, custody, 
api^lication for the discharge & (‘lamination, 
X>risoner should b(* discharged.— Walter v. Rutter 
(1898), 18 L. T. 788. 

4695. Restoring application for attachment or 
committal — ^When ordered.] — ^ H. v. Hewett 
(1902), 99 J. P. 488, I). 0. 

B. Statutory Penalties. 

4896. By whom recompense assessed.] — ’Ehe 
further recomixmse given by 5 Eliz. c. 9, s. 12, 
against a witness for non-attcuidance, must be 


pltf., having: absontesd himself from the 
trial, the ct. refused to grrant an attach- 
ment, the circumstances of the case 
not showing that ho had wilfully 
absented himself. — Tuite v. Macoilli- 
euDDY (1833), I Ir. L. Rec. N, 8. 52. — 


f. Attorney — Engaged in another 
court — Denial of intention of com- 
mating contempt.] — When an attorney 
had btien subpeenaed to give evidence 
on a trial, & excused his absence on the 
ground that ho was attending a motion 
in the Rolls ct., & denied any intention 
of contempt, the ct. would not grant 
J. — VOL. XXII. 


an attachment. — C oiains r. Green 
(1840), 3 I. L. R. 17.— IR. 


g. Misconception of arrangement 
with attorney.] — The ct. refused to 
attach a witness for not attending a 
trial in obedience to a subpeena, when 
his non-attendance originated in a 
misconception of the meaning of an 
arrangement entered into between 
pltf.’s attorney & the witness, whereby 
the latter was to be sent for when the 
case was likely to be called on. — 
MacCormack V. M‘Grath (1843), 6 
1. L. K. 624.— IR. 


PART V. SECT. 3, SUB-SECT. 7.— 
A. (d). 

h. Costs.] — Where defts. had been 
brought Into ct. upon an attachment, 
although they cleared thoni8(3lvos upon 
interrogatories of the imputed con- 
tempt, the ct. refused to allow costs 
against the prosecutor, even although 
he had omitted a fact in his affidavit 
which might have affected their 
granting the attachment, & although 
one of the affidavits upon which the 
attachment was moved for was not 
filed early enough for them to answer 
bvn counter affidavit. — H.v. McKenzie 
& McIntyre (1824), Tay. 70.— CAN. 

G G 
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Sect* 3. — Aiicndancc : Suh'scct, 7, i?., (7. <&: J>. 

Sect. 4 ; Sub-sect, 1, J -.] 

assessed by the ct. out of which tiie process 
issued, not by the jury? or judge, at Nisi Prius . — 
Pearson v. Iles (1781), 2 Doug. K. B. 556 ; 99 
E. R. 352. 

.-—Reid. Mullett v. Hunt (1833), 1 Cr. & M. 752. 

Mentd. Amey v. Eongr (1808), 9 East, 473 ; Miller v. Knox 

(1838), 4 Bing. N. C. 674. 

4697. To what purposes penalty may be applied.] 

— By County Cts. Act, 1888 (c. 43), 8. Ill, as 
applied by 0. C. R., 1903 & 1904, Ord. 25, r. 31 (3a), 
to a judgment summons, a judgment debtor is 
liable to a fine for refusing or neglecting, without 
suflicient cause, to appear at the hearing of a 
judgment summons, & the whole or any part of 
such fine, in the discretion of the judge, after 
deducting the costs, shall be applicable towards 
indemnifying the party injured by such refusal or 
neglect : — Held : the judge has no jurisdiction to 
apply the fine in reduction of the judgment debt. — 
H. V. Hnagge, [1909] 1 K. B. 644 ; 78 L. J. K. B. 
562 ; 100 L. T. 311 ; 25 T. L. R. 313 ; 53 8ol. Jo. 
285, C. A. 

C. Action for Damages. 

4698. General rule.] — Cotjaeh v. Moi^ris, No. 
4678, ante. 

4699. .] — Bktteley v. M‘Leod, No. 4517, 

ante. 

4700. J — The declaration having stated 

that pltf. was about to institute a suit in the 
Divorce Ct. against Ids wife, for the dissolution of 
their marriages & that deft, was a surgeon & 
apothecary, alleged, that in consideration that pltf. 
would retain &; employ d(dt. to collect <te prepare the 
medical & other evidence necessary to such suit, 
& to attend <Sc give evidence at the trial for certain 
fees reward, deft, promised to use due diligence, 
etc., in collecting & j}r(‘paring the evidence for the 
suit, 4fe to appear as a witness & to give testimony 
at such trial. Breach, that deft, did not appear 
at the trial, by reason whereof pltf. was obliged to 
withdraw the record. Deft, pleaded non assumpsit. 
At the trial there was evidence of the contract 
as alleged, & of deft, having represented to pltf. 
that he might safely take his case into the Divorce 
Ct. : — Held : the action lay, & pltf. was entitled 
to recoviu* substantial damages against deft, for 
his non-attendance as such witness. — Yeatman v. 
Dempsey (1860), 7 C. B. N. H. 628 ; 29 L. J. C. P. 

1 77 ; 1 J.. T. 402 ; 6 .1 iir. N. 8. 778 ; 8 W. R. 219 ; 
141 E. R. 962 ; affd. (1861), 9 C. B. N. 8. 881, 
Ex. Ch. 

AnnoiaHoii : — Distd. Crewe v. Field (189G), 12 T. L. H. 40.5. 

4701. .] — Atkinson v. Commercial Bank 

OP Scotland (1887), 3 T, L. R. 721, D. C. 

Conditions precedent to action— Regularity & 
validity of service.]— Sub-sect. 1, A. (c); B. (5); 
sub-sect. 3, A. (d), ante. 

Tender of expenses.]— >S'ce Sub-sect. 5, A., 

ante. 

4702. Calling witness on subpoena.]— In an 

action agixinst a party for not appearing to give 
evidence in obedience to a writ of subpoena ad 
iestijicadumy it is not necessary to show that deft, 
w^as called on his subpoena by the officer of the ct., 
if it be shown by other satisfactory evidence that 
he was not present at the proper time & place 
when he was required to give evidence ; or even 
that he was absent when the cause was called on 
for trial, under such circumstances that he could 
not have been forthcoming when required to give 
evidence ; & in such case it is not necessary that 
the jury should have been sworn & pltf. nonsuited, 
it is g'tfficient if he withdrew the record, being 


unable safely to go to trial in the absence of the 
witness. — Lamont v. Crook (1840), 0 M. & W. 015 ; 
8 Dowl. 737 ; 9 L. J. Ex. 253 ; 4 Jur. 489 ; 151 
E. R. 558. 

Annotation : — Refd. Goff v. Mills (1844), 2 Dow. & L. 23. 

4703. Witness material.] — In an action 

against deft, for not obeying a subpoena, it is 
primd facie sufficient to allege that deft, was a 
material witness, & that his absence caused pltf. 
to be nonsuited, without averring that pltf. had 
originally a good cause of action. At all events, 
such allegation is sufficient after verdict. — 
Masterman V. JUDSON (1832), 8 Bing. 224 ; 1 
Moo. & S. 367 ; 1 L. J. C. P. 80 ; 131 E. R. 387. 
Annotations .—Refd. Mullett r. Hunt (1833), 1 Or. & M. 762 ; 

Davis V. Lovell (1839), 7 Dowl. 178. Mentd. Lauiey v. 

Bishop (1833), 4 B. & Ad. 479 ; Huckmau v. Fernie (1838), 

1 Horn & H. 149. 

4704, .] — ( 1 ) An action on the case 

lies against a witness for not attending a trial in 
I)ursuance of a subpoena, though pltf. withdrew 
the record in consequence of his absence, without 
the juiy being sworn. 

(2) In such an action it is necessary to allege 
distinctly in the declaration that there was a good 
cause of action in the original suit, but an allega- 
tion that deft, could have given material evidence 
for pltf., without which pltf. could not safely 
proceed to trial, & that by reason of his non- 
attendance, because pltf. could not safely pro- 
ceed to trial without his testimony, lie was forced 
to & did, withdraw the I'ecord ; — Held : sufficient 
after verdict. 

(3) An allegation that the subpoena was made 
known to & shown to deft, was held to be supported 
by evidence that the subpoena was made known to, 

conduct money taken by him, though the original 
subpoena was not shown, it not appearing that he 
requested to see it. 

Pltf. in an action for use & occupation had two 
witnesses to speak to the occupation. One of 
them could also have rebutted deft.’s expected 
set-off, but did not appear upon his subpoena. The 
cause was called on in the absence of counsel on 
both sides, & the record withdrawn by pltf.’s 
attorney, who swore that he withdrew the record 
solely on account of the absence of the witness ; — 
Held : the witness was liable to bo sued accord- 
ingly. — Mullett v. Hunt (1833), 1 Or. & M. 752 ; 
3 Tyr. 875 ; 2 L. J. Ex. 287 ; 149 E. R. 602. 
Amuttaiions : — As to (1) Apia.. Lamont v. Crook (1840), 0 

M. & W. U15. As to (2) Apld. Davis v. Lovell (1839), 4 

M. & W. 078. As to (3) Refd. Dixon v, Lee (1831), 1 Cr. 

M. & It. 616. Generally, Mentd. Skinner v. Lambert 

(1842), 6 Scott, N. K. 197. 

4705. Damage sustained by non-attendance 

of witness.] — Goodwin v. West, No. 4496, ante. 

4706, .] — In case against a witness 

for not obeying a subpoena, the declaration stated 
that pltf. had impleaded one E. in an action of 
trespass, & that certain issues joined in that suit 
came on to be tried, etcr. ; that pltf. subpoenaed 
the now deft, as a witness, etc. ; that pltf. had a 
good cause of action in the suit ; & that the 
appearance & testimony of deft., in obedience to 
the subpoena were necessary & material to the 
trial of the said issues ; So alleged for breach, that 
deft., without lawful excuse, neglected to appear 
So give evidence, by reason whereof pltf. was 
obliged to withdraw the record, & compelled to 
pay certain costs to F., etc. Deft, pleaded leave 
So licence, So several pleas, each being pleaded to 
the whole cause of action, So each traversing a 
material allegation in the declaration ; & also a 
traverse, the eighth plea, that pltf. had a good 
cause of action against F. 

At the trial x>ltf. obtained a verdict on all the 
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issues except the eighth, which was found for 
deft. : — Ueld : pltf. was bound to show that ho 
had sustained some damage from the non-attend- 
ance of deft, as a witness. 

Where there are several issues in the original 
action, the absence of a good cause of action, 
generally, does not per se show that pltf. has not 
sustained damage from the absence of tlxe witness ; 
for, the witness’s testimony might have entitled 
liim to the costs of some one issue. — Coulino 
(’oXE (1818), 6 0. B. 703 ; G Dow. & L. 399 ; 12 
D. T. O. 8. 332; 13G E. R. 1424 ; siih nom. 

(JowLiNO V, OoxE, 18 L. J. O. P. 100 ; 13 Jur. 101. 
Annotations : — Consd. Yeatman v. Dempsey (1860), 7 C. B. 

N. S. 628 ; Grewe v. Field (1896). 12 T. L, U. 405. Mentd. 

Rutland v. Bagshaw (1850), 14 Q. B. 869. 

4707. .] — Gdendinning v. Thomas, 

No. 4670, ante. 

4708. •] — In an action for damages 

for not appearing & giving evidence on subpoena 
pltf. must show that he has sustained some loss 
or damage by reason of deft.’s non-attendance. — ■ 
Ojiewe V. Field (1896), 12 T. L. R. 405. 

4709. Good cause of action in original pro- 

ceedings.] — Mastehman V. JuDSON, No. 4703, ante. 

4710. .] — Mullett V. Hunt, No. 4704, 

ante. 

.] — (1 ) On Apr. 2 a witness was 
served with a subpoena requiring his attendance at 
the assizes on Mar. 31. The cause was not tried 
until Apr. 0 ; — Ueld : he was liable to an action 
for non-attendance. 

(2) The declaration stated that an action of 
(\jectment was pending <te came on to be tried at 
T. in the county of S. It then alleged that pltf. 
served deft, with a suhpoc7ia duces iccum^ & that 
althougii the a|)pearanco of deft, was necc^ssary 

6 material to the trial of the issue, & although 
deft, could & might, in obedience to the writ, 
have appeared at the trial of the issue, & although 
the production & showing forth of the documents 
were material evidence for pltf. on the trial, yet 
deft, did not, nor would appear, although solemnly 
called upon, by reason whereof pltf. was then 
forced to become & he was then nonsuited in the 
action : — Held : the allegation that the documents 
were material evidence for pltf. that, in conse- 
quence of the non-attcmdance of the witness, pltf. 
was nonsuited, was, upon general demurrer, a 
suflicient averment, that pltf. had a good cause of 
action. — Davis v. Lovell (1839), 4 M. & W. 678 ; 

7 Dowl. 178 ; 1 Horn & 11. 451 ; 8 L. J. Ex. 152 ; 
3 Jur. 225 ; 150 E. R. 1593. 

Annotation: — Qenerally, Mentd. Skiniior r, Tiambert (1842), 

5 Scott, N. 11. 197. 

4712. Several issues.] — Coulino v. 

CuxE, No. 4706, a7iic. 

4713. Swearing of Jury in original action.] — 

No action lies against a witness for non-attendance, 
unless the cause has been called on & the jury 
sworn. — Bland v. Swafford (1791), Peake, 85, 

N. P. 

Annotations: — Dbtd. Barrow r. Humphreys (1820), 3 

B. & Aid. 598. N.P. Mullett v. Hunt (1833), 1 Cr. & M. 

752. 

4714. Record withdrawn before jury 

sworn.] — Mullett v. Hunt, No. 4704, aide. 


4715. -.] — TjAmont V. OuooK, No. 

4702, ante. 

Ln Criminal Proceedings. 

4716. Estreatment of recognisances — Non- 
attendance authorised by solicitor for prosecution.] 

— An application to rescind an order for estreating 
recognisances owing to the non-attendance of 
witnesses upon a trial of an indictment, must be 
made by affidavit : — Semble : where the absence 
of the witnesses is occasioned by the attorney ft)r 
the prosecution taking upon himself to authorise 
the departure from the ct., the ct. will estreat the 
recognisances, & leave the parties to their remedy 
against the attorney for his negligence. — R. v. 
Baker (1840), 4 J. P. 189. 

Sec, generally, Criminal Law, Vol. XIV., p. 201. 


Sect. 4.— OATH AND AFFIRMATION. 

See Oaths Acts, 1888 (c. 46), 1909 (c. 39). 

Sub-sect. 1. — Evidence on Oath. 

A. Necessity for Oath. 

Evidence by sovereign.] — See CkiNSTiTUTiONAL 
Law, Vol. XL, pp. .521, 522, Nos. 273, 274. 

4717. Evidence of peer.]— Peers of the realm in 
all criminal cases must in cts. of equity i)ut in 
their answer upon oath ; & where tliey are wit- 
nesses between party & party, tlu^y ouglit to bo 
sworn. — IdNCOLN’s (Eaht.) Case (1627), Cro. Car. 
04 ; Hut. 87 ; \V. Jo. 152 ; 79 E. IL 659. 
Annotation: — ^Refd. Precedence, etc. of the Judges (1723). 

Fortes. Hep. 382. 

4718. .] — A peer, called as a witness, must 

be sworn. — SiiAF'rsBURY (J^ohd) v. Digby (fiOUD) 
(1076), Freem. K. B. 422 ; 2 Mod. Rep. 98 ; 3 
Keb. 631 ; 89 E. R. 314. 

4719. .] — Where a peer shall depose on 

oath or honour. — M keus v. Stourton (liORD) 
(1711), 1 Dick. 21 ; 1 P. Wins. 146 ; 2 Salk. 512 ; 
2 Eq. Cas. Abr. 11 ; 21 E. R. 332. 

Annotation : — Mentd. Langford v. IMtt (1731), 2 P. Wins. 629. 

Evidence of barrister.] — See Barristeuh, 
Vol. IIL, pp. 336, 337, 338, Nos. 260-262, 281. 

Evidence of juryman.] - ,SVc JtiRiEs. 

4720. Evidence on trial of peer in House of 

Lords.] — P embroke’s (Earl) (-ase (1678), 6 

State Tr. 1309, 11. \u 

Annotation H. r. Knollyw (1(;i)3), 1 Ld. Paym 

30 . 

4721. Evidence before licensing justices.]— Tin? 
justices at a licensing meeting have a discretion 
as to what evidence they will receive & as t-o tlie 
admission of unsworn evidence. Where, therefore, 
on the hearing of an ai>plication for a new licence 
for a hotel, witnesses had given evidence upon 
oath in opposition to the granting of the licence, 
& another person appeared in opposition & pro- 

E osed to make statements of fact, but refused to 
e sworn : — Held : the justices were acting within 
their jurisdiction in declining to hear him, although 
the local public ought, within r<iasonable limits, 
to be allowed to expniss tlieir views at licensing 
meetings. — R. v. Sharman, Ex p, Denton, [1898J 
1 Q. B. 578 ; 07 L. J, Q. B. 460 ; 78 L. T. 320 ; 62 


PART V. SECT. 3, SUB-SECT. 7.— D. 

k. NecessHy for proof of tender of 
witness* fees before conviction.] — Held : 
deft, ooiild not bo made liable for the 
I>enalty Imposed by Liquor Licence 
Act, 1900, s. 161 (2), in the absence of 

g roof that the proper fees were tendered 
> him before he was required to give 
evidence. — B. v. Ohtsiioi.m (1003), 35 
N. 8. R. 505.— can. 


PART V, SECT. 4, SUB-SECT. 1.— A. 

4717 i. Evidence of peer.] — Tho 
answer of an English peer must bo 
upon oath, unless pltf. consent to take 
it upon honour. — ^Woodward v. Stan- 
hope (1787), Vcm. & Scr. 106. — IR. 

1. Waiver of oath by acQuiescencc.] 
— Although, in a civil, as well as a 
criminal, case, the usual oath should 
ho administered to a peer examined os 


a witness, the paitlos, by acquiescing 
in the examination of such witness 
without the previous sanction of an 
oath, are precluded by such acquies- 
cence from making any objection to 
the reception of sncli evidence after 
verdict, or asking for a new trial, on 
such grounds. — B iroh v. Somerville 
(1852), 18 L. T. O. S. 336.— IR. 

m. Whetlicr fresh oath necessary 
G G 2 
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Sect. 4. — Oath and affirmation: Suh-secf, 1, A. 

B. (g), {h) (Sc (c). ] 

J. P. 200 ; 40 W. K. 307 ; M T. L. K. 209 ; 42 
8ol. Jo. 320, 1). V, 

Jnnoiaiiavs : — Mentd. I?, v. ]?o\\aiittn, 11808] 1 Q. II. C63 ; 
K. V. C'oUiam, 11808J 1 Q. B. 802 ; It. v. Manchewter ,1J., 
11800] 1 Q. B. 571 ; B. v. NirholBon, [1800] 2 Q. B. 455 ; 
K. V. JohiiHon, 11005] 2 K. B. 50; B. r. Woodhoune, 
11006] 2 K. B. 501 ; K. v. Butt, Kx p. Brooke (1022), 
38 T. L. K. 537. 

4722. Confirming authority.] — The licensing 

3 list ices of the district having under Licensing 
i\ct, 1874 (c. 49), R. 22, made a provisional grant 
of a licence witii an attaiJied condition fixing 
the monoiioly value at £2,2.50, the committee 
of quarter sessions constituting the confirming 
authority, after hearing evidence, obtained from 
their valuer a reyiort as t/O the amount that should 
bo lixiHl as the monopoly value, &■ without hearing 
any evidence upon oath of the statements in that 
repoH ordered : that th(^ licence be confirmed 
that the conditions . . . be, with the consent of 
the 3 ustic(\s authorised to grant the licence, varied 
by fixing the monopoly value at £.5,000 : — Held : 
in fixing the monojioly value to be recommend(‘d 
to the 3 ustie(‘R of thii licensing district for tiieir 
consent under IJccnsing Act , 1904 (c. 23), s. 4 (G), 
the confirming authority are not entitled to act 
uyion evidence not taken upon oatli ; A a mandamus 
should issue ordering the confirming authority 
to liear & detiumine the apjdication for confirma- 
tion of tlie licence according to law. — IL e. J AOKSOX 
(1900), 90 L. T. 77 ; 71 J. P. 2.5 ; 23 T. J.. U. 128 ; 
51 Sol. .lo. 130, P. A. 

;j — ^sVi', generally, iNToxicATiNii Iaquohs. 

B. Form and Adminisiration of Oath, 

(a) Jn (ieneral. 

See, now, Oaths Act, 1909 (c. 39). 

4723. Form & manner immaterial — If binding on 
conscience of witness.] — R. v. Lovk (1051), 5 
State Tr. 43, 113. 

4724. •] — A witness who declines 

swearing on the New Testament although he pro- 
fesses Ohristianity, may be allowed to swear on 
the Old T(?staiuent, if lie considers that mode 
binding on bis conscience. — Edmonds v. Kowk 
(1821), Uy. & M. 77, N. P. 

4725. *1 — Conirs. in administering an 

oath have a discretion of administering it in such 
a form as will be binding on the conscience of the 
person taking it. -A.-O. v. Wilson (1844), 8 
J. P. 800. 


4726. Effect of omission of words — “ So help 
me God.”] — By a private Act, no person appointed 
to act as tithe valuer shall be capable of acting, etc. 
until he shall have taken & subscribed an oath in 
the words following ; I, A. B., do swear that I will 
faithfully, etc., e.xecutc, etc. So help me God. The 
oath had been subscribed with the omission of the 
words “ So help me God ” ; — Held : the oath had 
nevertheless been properly administered according 
to the statute ; for the words omitted were no part 
of the oath, but only an indictation of the manner 
of admmist.eping it. — I jANcastkr & (Carlisle By. 
Co. r. Heaton (18.58), 8 E. & B. 9,52 ; 27 L. .1. 
Q. B. 195 ; 30 L. T. O. S. 333 ; 4 .lur. N. S. 707 ; 
G W. K. 293 ; 120 K. R. 354. 

Annotation: — Mentd. Waterloo Bridge Co. r. Cull (1858), 

1 E. & E. 21.3. 

4727. Necessity for one & same form of oath — 
All evidence relating to same fact.] — Semble : all 
the evidence relating to the same fact must be 
given under one the same form of oath.— 
Nottinoham Town Case, Richards’s Case 
(18GG), 15 L. T. 89, 91. 

4728. Effect of Oaths Act, 1909 (c. 39), s. 2.] — 

The form A the administration of the oath con- 
templated by above sect, is permissive, A not 
compulsory. — R. v. Palm (1910), 4 Cr. App Rep. 
201, C. C. A. 

4729. Oath taken in usual form without objection 
— What questions witness may be asked— As to 
binding effect of oath on conscience of witness.] — 

(1) If a witness, without objecting to it, takes the 
oath in the usual form, lie may bo afterwards 
asked, whether he thinks the oath binding u}>on 
his conscience ; but it is unnecessary A irrelevant 
to ask liim, if lie considers any other foiin of oath 
more binding, A such question cannot be asked. 

(2) It is not allowable, on cross-examination, 
in the statement of a question to a witness, to 
represent the contents of a letter, A to ask the 
witness whether he wrote a letter to any person 
with such contents, or contents to the like effect, 
without having first sliown the witness thi^ letter, 
A having asked him whether he wrote that letter. 

(3) If, on cross-examination, a witness admits 
a letter to be of his handwriting, lie cannot bo 
questioned by counsel whether statements, such as 
the counsel may suggest, are contained in. it, but 
the whole letter must be road in evidence. 

(4) In the ordinary course of proceeding, such 
letter must be read as i)art of tlic* cross-examining 
counsel’s case. The ct., howev(*r, may pennif< 
it to be read at an earliiT period, if counsel suggest 


after adjovnimeni.]— If a its 

Bworn & tfivcB ryidcnijc it in not 
nocoHsary to sweur him aftei' an ad jouni- 
inciit.-"”!?'. 'i’. Ham MONO (1878), 1 

N. S. W. S. C. B. N. 8. 42.- AUS. 

n. Evidence before benchers of Law 

Socieiu — Effect of statute.] — Bower to 
examine witnesHeri under oath Avblch 
may or may not be employed at the 
Hoiind diHcretion of the bencherB of 
Law Society of Upper Canada is con- 
terrod by B. .S. O. 1887. c. 145. s. 3C.-~ 
Hanps V. Law Society of Uffer 
Canada (1860). 10 O. K. 025; 17 

A. 11. 41.— CAN. 

o. Staintory requirement.] — Ottlhs 
Act. 1873, B. 6, imperatively roquires 
that no person shaU testify as a witnesB 
except on oath or affirmation. — 11. v. 
Maku (1888). 1. L. B. 10 All. 207.— 
IND. 


PART V. SECT. 4. SUB-SECT. 1.— 
B. (a). 

4723 i. Form dt manner immaterial — 
Jf binding on conscience of witness .] — 
A ChineBc witness may be sworn on 
the Bible. I’he form of atlministeringr 
the oath is immaterial ; the substance 


only is esbeiitial. Jf a witness di'clare 
that a special form Ib binding on hiH 
coiiBcience the ct. is obliged to accept 
it. — K. V, McIlkef. (1800), 3 W. W. 
A A’B. 32.~AUS. 

p. Affidavit.] — Held : an 

affidavit is properly sworn which is 
attcbtod by the deponent taking the 
oath with uplifted hand if the said 
deponent considers that form binding 
upon his conscience. — lie Lakeside 
l*HoviNciAL Election, Tidsbeuhy v . 
Carland (1914), 29 W. L, K. 028 ; 7 
W. W. K. 340 ; 8 W. W. B. 33 ; 20 
1). L. U. 286 ; 25 Man. L. B. 197.— 
CAN. 

q. .] — Semble : perjury may 

be asBigned wheie the oath has been 
administered on the Common Prayer 
Book of the Church of England. — 
M‘Adam V. Weaver (1843), 2 Kerr, 
170.— CAN. 

r. Oath administered in foreign 
country.] — Semble : if the county 
judge in the course of an investigation 
under B. S. O. 1887, c. 184, e. 477, 
proceeded to the U.S. to take evidence, 
any oath administered bv him in the 
U.S. would have no legal significance. 


— lie CoDHoN & City of Toronto 
(1888), 16 U. 11. 275.— CAN. 

s. Oath administered by clerk of 

county court.] — On the ocoaBion when 
perjury was alleged to have been 
committed the oath was admirdstered 
to the prisoner in open ct. by the clerk 
of the county ct . sitting in the general 
sessions of the peace for A at the verbal 
icquest of the clerk of the peace ; — 
Held : the witness was proi)erly 

sworn. — B. v. Coleman (1898), 30 
O. K. 93.— CAN. 

t. Form of oath most binding on 
conscience of- uHtriess — Duty of judge 
to inquire.] — It is the duty of the 
presiding Judge to inquire what is 
the form of oath moBt binding upon 
the conBeiences of the wltnesBes. — 
K. V. Lee Tuck A Lung Tung (1912), 
21 W. L. U. 669 ; 2 W. W. 11. 605 ; 5 
D. L. U 629 ; 54 Alta. L, B. 388.— CAN. 

a. Christian not sworn in usual 
way.] — Deft, being a Christian, A 
without being asked whether he ob- 
jected to being sworn In the usual way, 
was sworn by holding up his right hand, 
no Bible being used in administeiing 
the oath ; — Held : under the common 
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that he wishes to have the letter immediately 
read, in order to found certain questions upon it, 
considering it, however, as part of the evidence of 
counsel proposing such a course, & subject to the 
consequences thereof. 

(5) If a witness examined in chief on the part of 
pltf., being asked whether he remembers a quarrel 
taking place between A. & B., answers, that he has 
heard of a quarrel between them, but does not 
know the cause of it, <fe such witness is not asked, 
upon his cross-examination, whether he has or 
has n3t made a declaration stated in the question 
touching the cause of the quarrel, counsel for deft, 
cannot, in order to prove such witness’s knowledge 
of the cause of the quarrel, afteiwards examine 
a witness to prove that the other witness has made 
such a declaration to liim touching the cause of 
such quarrel. 

(0) When a witness in support of a prosecution 
has bcc*n examined in chief, & has not been asked 
in cross-examination as to any declarations made 
by him, or acts done by him, to procure persons 
corruptly to give evidence in support of the pro- 
secution, it is not competfiut to the party accused 
to examine witnesses in his defence to prove such 
declarations or acts, without first calling back 
su(;h witness examiniMl in chief to be examined or 
cross-examined as to the fact, whether he ever made 
such declarations or did such acts. 

(7) If, on the trial of an action or indictment, 
a witness examined on the part of pltf. or 
prosecutor, upon cross-i^xamination by deft.’s 
couns(d, states that at a time specified he told A. 
that he was one of the witnesses against deft., ^ 
being re-examined by pltf.’s or prosecutor's 
counsel, states what induced him to mention this 
to A., pltf.’s or prosecut/or’s counsel cannot further 
re-examine the witness as to sucli conveisation, 
oven as far only as it related to his being one of the 
witnesses. 

(8) I think counsel has a right, upon re-exainin.a- 
tion, to ask all (piestions, which may be pujper 
t^o draw forth an explanation of the senses <te im^an- 
ing of the expressions used by the witness on cross- 
examination, if they be in themselves doubtful, 
Jk, also, of tlie motive, by which the witness was 
induced to use those expressions ; but, 1 think. 


he has no right to go furtlu'r, vt to introduce matter 
new in itself, & not suited to the purpose of explain- 
ing either the expressions or the motives of 
the witness {Abbott, L.O..r.). — The Queen’s C.\se 
(1820), 2 Brod. & Bing. 281 ; 1 State Tr. N. S. 
App. 1818 ; 129 E. R. 97(). 

Annotations ' As to (1) Refd. Madcn Oahinacli (18G1), 
7 H. & N. ; A.-(^. v. Bradlaugh (1884), Cab. it Kl. 
440. .l.s to (2) Cousd. Macdoniieli v. Evans (18r)2), 11 
{\ B. U30 ; Hoiinian v. Lester (1802), 12 C. B. N. S. 77(>. 
Refd. Penny v. Watts (1848), 2 J)e U. & Sm. 501 ; B. r. 
(diristopher (1850), 4 Cox, C. (’. 70. As to (8) Consd. 
Strother v. Barr (1828), 5 Biiu?. 130 ; 11. v. Font (1851), 
5 Cox, (.^ C. 184. Refd. Kawiinffs v. (!haudler (1854), 0 
Exch. 087. As to (5) Refd. M’Doiiiiell r. Evans (1851), 
.3 Car. & Kir. 51 ; Davidson v. Davidson (1850), Dea. & 
Sw. 167 ; R. V. Moany (1807). 10 (/ox, C. C. 500. .l.s to 
(0) Refd. A.-O, V. Hitchcoek (1847), 1 Exch. 91. As to 
(8) Refd. ITince v. Samo (1838), 3 Nev. & P. K. B. 139 ; 
Darby v. Onsi'ley (1850), 25 L. .1. Ex. 227. Gpnerally^ 
Mentd. Vander Donckt r. ThoUus^on (1849), 8 C. B. 812. 

4730. What tribunals may administer oath — 
Tribunal under Military Service Act, 1916 (c. 104).] 
— (1) Tribunals under the above Act have power, 
if they think fit to ex(U*cisc it, of administering an 
oath, & of hearing evidence on oath ; but, having 
regard to the nature of th(^ inquiry in which they 
are engaged, certainly in most cases, & probably in 
almost all, they will exercise a wise discretion in 
abstaining from taking evidem'e on oath. 

(2) TrilAinals hav(i no inherent iiower to enforcu* 
the attendanct^ of witnesses, but they may in a 
proper invokti the assistance of tlie K. B. Div. 
of the High Cb. to do so ; & the Master of tluj (’rown 
Ofiice, on being satisfied that the (rase is a pi*oper 
one, has power to issiuj a subpouii at tlie instance 
of a tribunal. — H. Wiltshire Appeal Tiubunal, 
Ex ]), Thatcher (19U')), Sfi 1.. .1. K. B. 121 ; \U) 
L. T. (150 ; 80 J. P. 109 ; 82 T. E. K. 057 ; 11 
L. (1. R. 797, C. A. 

Right to take oath in Scottish manner.] 

Oaths Act, 1888 (c. 40), s. 5. 

(/>) iri/nc.w.s ObjCciuHj to be Sirorn. 

Right to affirm Se<!t. 1, suh-secl-. 2, //o.s7. 
Refusal to be sworn -Penalties.] -/SW; Sect. 0, 
sub-sect. 8, 2^osi. 

(c) WU)icsscs no( of ('brislifiH llelUjloo. 

4731. Chinaman.] Mode of sw(‘ariiig a, (Einese 
witness. — R. v , Entiikhman (1812), Car. AM. 218. 


law rule tlie oath wu.s dcfectivi’. — 
R.w. CiTitKV (1913), 13 E. L. R. 11.— 

CAN. 

b. Member of Church of 

Scotland.] — A incniber of tho Chunih 
of Scotland could not have been hwoiti 
UH a witncHS in criminal cases without 
kisslnj? tho Book. — R. r. CAivu’iiKLJ. 
(J830), 1 Craw. & D. 187, ii.— IR. 

c. • — — Scottish (Uyccnanfer.] — A 
Scottish Co veiiantercouldiiot have licoii 
sworn ill criminal (lases with unlift-ed 
hand. — U. v. Looan (1837), 1 Craw. & 
D. 188, 11.— IR. 

d. .] — A. B. calling? 

himself a Scottish Covenant(?r, refused 
to be sworn in the ordinary form, but 
statid his vvilliripness to be sworn with 
upliftcfl hand: — Held; being neither 
a Hooofl(o’ nor a separatist, ho did not 
come within the provision of 3 & 4 
Will. IV., e. 82, 86 so could not be 
fiwoi-ii in the manner he desired. — 
R. V. Gillon (1838), Craw. & D. Abr. 
C. 323.— IR. 

e. .] — Justices who, on the 

witness objecting to take an oath to 
tell the whole truth, had aclministcnKl 
ail oath “ to tell the tmth, & that 
whatever ho said should be truth ” 
wore wrong in administering any oath 
except tho ordinary one. — McLAifOHLiN 
V. Doitolas & Kidhton (1863), 4 

liv. 273; 35 Sc. Jur. 322.— SCOT. 

f. Administration of oath — ■ No 


invocation to a | - An oath is 

improiicrly administiTed when) there 
is no invocation to a Dcity. -R. r. 
SllAjoo Ram (1914), 30 W. Ii. R. 65 ; 
19 D. L. R. 313; 23 Can. (/rim. Cas. 
334 ; 8 W. W. R. 613.— CAN. 

g. Oath on ho<dc. not conlainiim the, 

uospcls .] — Where witness<‘H were sworn 
iipnn a book that did not contain tlie 
gospels, tho court suppressed the 
depnsitions, as being a nullity. - 
Dotiekty r. Doheiitv (1815), 8 

1. Eq. U. 379.— IR. 

h. Oath of member of Church of 
Knoland— Doubt as to divine punish- 
ment] — A member of the Church of 
England who was willing to take & 
did take tho usual oath, & believed in 
tho obligations of an oath, but who 
doubted whether God, although Ho has 
power to reward Sc punish, will punish, 
was held to bo admissible as a witness. 
™R. V. Barclay (1873), 2 C. A. 251.- 
N.Z. 

k. Nature of oath.] — All witnesses 
should be sworn according to the forms 
of religion they profe.ss.— U. v. Lynx 
(1879), K. 110. -S. AF. 


PART V. SECT. 4, SUB-SECT. 1.— 
B. (b). 

I. Accomplice — ailed as Cnncti 
witness .] — An accomplice called as a 
Crowm witness cannot refuse to take 


t,bc oath. -R. v. Kuyi'KK (1915), 
T. P. D. 308. -S. AF. 

PART V. SECT. 4, SUB-SECT. 1.— 
B. (0). 

4731 i. Chinauum.] -ITpoua trial for 
murder, a Cliinese witnosH, who was 
not a Christian, was inUuTogatod as 
to the form of oath most binding, <Sc 
was sworn by “ tho King’s oath,” or 
" chicken oatli,” a form deimu'd of 
greater solemnity l.liau tlioso ordinarily 
administered, the “ pajuu ” Sc 
” saucer ” oaths. — R. v. An WoojcY 
(1902), 9 13. C. U. 509.— CAN. 

4731 ii. .] —An oath administered 

to a witness, without objection, In the 
form ordinarily admin istm-od to persons 
of liis rac(5 or beliiJ, is binding Sc the 
witness cannot afterwards Iki heard 
to say he was not sworn. It is not 
iiccossary to ask tlu; witness wticthcr 
tho oatli in tin; form in which he takes 
it is rccogniKcd by him as binding 
ufion his conscience, there being no 
such word as ” oouscience ” in tho 
language of the witness, but it is only 
necessary in such a case (,o use such 
(ejui valent terms as would bring homo 
1.0 tlie witness the fact that he is 
binding himself according to his moral 
scns(i to speak tho truth.— R. v. 
Shajoo Ram (1914), 30 W. L. R. 05 ; 
23 Can. Criin, Cas. 334 ; 19 D. L. 11, 
313; 8 W. W. R. 613.— CAN. 
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Sect, 4. — Oath and affirmation: Suh-sccL 1, B. (c) 
cfc {d); fmh~acct. 2, Sect, 5: Sub-sects, 1 cfc 2.] 

4732. .] — The Orianada (1907), 122 

L. T. Jo. 531. 

4733. Witness professing Gentoo religion.] — 

The ct. directed a coinTni8si(4n to the East Indies, 
to take the answer of deft, to the cross bill, who was 
of the Gentoo religion ; & empowered two or three 
of the comrs. to administer such oath in the most 
solemn manner, as in their discretions shall seem 
meet ; <fc if they administered any other oath than 
the Ghristian, to certify to the ct. what was done 
by them ; that, if there should be any doubt as 
to the validity, the opinion of the judges might be 
taken.— II AMKIS9EN8EAT V, Barker (1739), 1 
Atk. 19 ; 20 E. R. 13, L. 0. 

AnnotrUion : — Mentd* Wigicy r. Whitaker (1838), 1 Bcav. 
3 ^ 1 ). 


4734 , j — Held : tlie deposition of witnesses 

(if the Gentoo r(iligion, sworn according to their 
c(U'(Hn(inie8, ought in the special circumstances 
of the case to be read as evidence in the cause. — 
Omychund V. Barker (1745), 1 Atk. 21 ; 20 E. R. 
15; suh nom. Ormiciiund v. Barker, 1 Wils. 84 ; 
^iid) nom. Omichund v. Barker, 2 Eq. Cas. Abr. 
397 ; AVilles, 538, L. C. 

Auiidialions .‘- Comd, Miller v, Salomons (1852), 7 30x<-li. 
475 ; A.-G. v. Bradlaugh (1885), 14 Q. B. 1). 667. Refd. 
Atcheson v. ICverltt (1770), 1 (’owp. 382 ; B, v. Gilliam 
(1795), 1 Esp. 285 ; Spain (King) c. Hullett (1833), 7 
Bli. N. S. 359 ; Boelon r. Molladow (1851 ), 10 C. B. 898 ; 

(1852). 2 Rob. Eocl. 518; Salomons r. 
Miller (1853), 8 Exch. 778; Maden v. Catanach (1861), 
5 h. T. 288. M6lltd. East India (Jo. v. (’ampbell (1749), 
24 0 ; Rc Gorman Mining Co., Rxp. Chippendale 
^ M. & G. 19 ; Bowman r. Secular Scm., 

(1917] A. C. 400. 


4736. Jew — Sworn on Old Testament.] — Rohe- 
LEY V. Langston (1008), 2 Kcb. 3!i ; 84 E. R. 
190. 


Annotations "Retd. Omieluiiid v. Barker (1745), Willcs. 
538 ; Miller r. Salomons (1852), 7 Exeh. 475. 

4736. Sworn on Pentateuch.] — A Jew 

ordered to be sworn to lus answer upon the Penta- 
teuch. -Anon. (1084), l Vern. 203 ; 23 E. R. 459. 
Annotation Reid. Omyelnuid v. Barker (1745), 1 Aik. 21. 


4737. Allowed to be covered.] — Jews 

iiliowed to cover when tln^y swear. — GemEZ 8 erua 
V. Munez (1729), 2 Stra. 821 ; 93 E. R. 872. 

4738. Sworn on New Testament.] — Whore 

a witness is sworn on the New Testament, who 
admits that he was born a Jew, but the tenets of 
which religion he had never formally abjured, & 
was never baptised or admitted into the Christian 
Church, ho is an admissible witness, though the 
oath has been so taken by him, on his asserting, 
that he then considered himself as a member of 


the established religion & bound by its precepts. — 
K. V. Gilham (1795), 1 Esp. 284, N. F. 

Annotation : — Mentd. Sorgeauot v Tilbury (1812), 16 East, 
41G. 

4739. Sworn on Gospels — Effect.] — On an 

application for a new trial, it appeared that a 
witness, who gave himself a false name at the trial, 
& was sworn on the Gosi>els, was, at that time, a 
Jew : — Held : the oath, as taken, subjected the 
witness to the consequences of perjury, if he had 
sworn falsely. — Sells v. Ho are (1822), 3 Brod. & 
Bing. 232 ; 7 Moore, C. P. 36 ; 129 E. R. 1272. 

4740. No objection made when 

sworn.] — R. v. Simons (1893), 117 C. C. Ct. Cas. 
556. 

4741. Mohammedan — Sworn on Koran.] — A 

Mohammedan sworn upon the Koran. — Pachina p. 
Sabine (1738), 2 Stra. 1104 ; 93 E. R. 1061. 

4742. ,] — A Mohammedan may bo 

sworn on the Alcoran in a xuosocution for a capital 
offence. — Morgan’s Case (1764), 1 Leach. 54. 
Annotation : — ^Refd. Maden v. Catanach (1861), 5 L. T. 288. 

(d) Witnesses under JJisahility. 

Ability to understand nature of oath— Children.] 

— Sec Sect. 1, sub-sect. 1, A. (a), ante. 

Deaf & dumb persons .] — Sec Sect. 1, sub- 

scct. 1, A. (6), ante. 

Lunatics .] — See Sect. 1, sub-sect. 1, A. (c), 

ante. 


Sub-sect. 2. — Evidence on Affirmation. 

4743. Who may affirm — Witness no longer 
Quaker— Still retaining their opinions as to unlaw- 
fulness of oaths.] — A person formerly a Quaker, 
who has seceded from that sect on some points 
of doctrine, retaining their opinions on the unlaw- 
fulnc.ss of swearing, but refuses to affirm under the 
fonns given in Quakers & Moravians Act, 1833 
{c. 49), & 3 & 4 Will. 4, c. 82, is not admissible as 
a witness in criminal cases upon making the aftinna- 
iion according to 9 Geo. 4, c. 32. — R. v. Doran 
(1838), 2 Lew. C. C. 27 ; 2 Mood. C. C. 37, C. C. R. 

.] — Scc^ 710W, Quakers & Moravians 

Act, 1838 (c. 77). 

4744. Grounds of objection to taking oath — 
Validity —Conscientious objections.] — A witness, 
who, from conscientious motives only, not being 
a member, or entertaining the principles of, the 
Society of Friends, or belonging to the denomina- 
tion of people called Separatists, cannot object to 
be sworn when the oath is tendered ; & it is not 
permitted by law that any such privilege shall 


4736 i. Jew — Sworn on Pentateuch — 
Allowed to he covered.] — Jews, who 
w'oro examined as witnesses, were 
sworn on the five books of Moses, 
remaining covered while the oath was 
being administered, the judge asking 
them severally, “ Do you think tho 
oath, in the form you have taken it, 
to be most binding on your con- 
selonoe ? ” to which the witnesses 
itipliod in the affirmative. — R. r. 
OooTK (1842), Ann. M. & O. 337,— 


4741 1 . Mohammedan — Swor^i o 
Koran. ] — A Mohammedan witness sal 
he would bo swoni on tho Koran^ 
copy of w'hlch could not bo obtainec 
& a foriri of affirmation was administere 
instead ; — Held : the witness’s ev 
^2?®® receivable upon sue 

affirmation but only on the oath upo 

«!'’wT87T-AUS.^” 

m. Indian — With full sense c 
ohhoation to speak truVi— Belief i 
future state <£* in Supreme Being.}— 


a trial for murder, an Indian witness 
was offered, & on his examination it 
appeared that ho was not a Christian 
& had no knowledge of any ceremony 
in use among his tribe binding a person 
to speak the truth. It appeared, how- 
ever, that ho had a fulf sense of tho 
obligation to do so, & that ho & his 
tribe believed in a future (state, & 
in a Supremo Being who created all 
things, & in a future state of rewards or 

S unishmonts according to their con- 
uct in this life. Ho was then sworn 
in tho ordinary way : — Held : his 
evidence was admissible. — R. v. Pah- 
Mah-Gay (1860), 20 U. C. R. 195.— 
CAN. 

PART V. SECT, 4, SUB-SECT. 2. 

n. Who may affirm — Whether 
member of General Assembly of Pres- 
byterian Church .] — A member of the 
General Assembly of the Presbyterian 
Church, not allowed to give his evi- 
dence on affirmation, — ^Smith’s Case 
(1841), Ir. ar. Rep. 287,— IR. 


o. Statutory requirement.] — Oaths 
Act, 1873, 8. 6, imperatively requires 
that no person shall testify as a witness 
except on oath or affirmation. — II. v. 
Maru (1888), I. L. 11. 10 All. 207.— 
IND. 

p. Separatist.] — An affirma- 

tion taken under 3 & 4 Will. 4, c. 82, 
stated that the affirmant was a member 
of a religious sect called Separatists, 
It did not follow in terms tho form of 
affirmation K;qulrod by tho statute, 
but it purported to be supplemental 
to another affirmation which di^ & 
to have been made before an officer 
authorised to administer it : — Held : 
it must be assumed to have been pro- 
perly made. — W 01 . 8 ELY v. Worth- 
ington (1802), 13 I. Ch. R. 341.— IR. 

4744 i. Grounds of objection to taking 
oath — Validity — Conscientious ejec- 
tions .] — ^A witness mxist take an oath 
unless ho objects to do so on the 
ground of conscientious scruples ; 
& he must so state— that is, his ohjeo- 
tion must bo expressed to the ct. — 
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to a witness so situated refusii^. Upon 
the objection being persisted in, the witness wUl 
be committed to prison ; & the ct. has no discretion 
but to exercise its authority ; but the solr. prosecu- 
ting the inquiry may waive the oath, & the witness 
will then be discharged from custody & examined 
without it . — Re Lawiience (1852), 20 L. T. O. S. 
1(5. 

4-746. .]— Nash v. Alt Khan (1892), 

8 T. U. R. Ui, C. A. 

4746. Duty of Judge to ascertain.] — Tt is 

the duty of a judge, before permitting a witness 
to affirm under Oaths Act, 1888 (c. 4(5), s. 1, to 
inquire into his ground of objection to being 
sworn, & to ascertain whether he objects because 
he has no religious belief, or because the taking 
of an oath is contrary to his religious belief. — 
B. V, Moore (1892), 61 L. J. M. 0. 80 ; 66 L. T. 
125 ; 56 J. P. 345 ; 40 W. K. 304 ; 8 T. L. 11. 287 ; 
36 Sol. Jo. 233 ; 17 Oox, C. 0. 458, C. 0. B. 
Annotation Refd. Nash v. Ali Khan (18U2). 8 T. L. 11. 4U. 

4747. Weight of evidence of witness having no 
religious belief.] — Ex p. Lennaud (1875), 39 J. P. 
Jo. 88. 

4748. Evidence by affidavit.] — In the Goods of 
Princp: Henry tup: Sixty-ninth of Beuss- 
Kustiutz, No. 5489, jjosl. 


Sect. 5.-ORDERING OUT OF COURT. 

Sub-sect. 1. — In Genp:ral. 

4749. Discretion of court to order.] — (1) Under 
Evidence Amendment Act, 1853 (c. 83), s. 1, a 
wife is competent & compellable to give evidence 
against her husband in an action in whitJi her 
husband is a party. 

(2) The apx)lication to have the witnesses ordered 
out of ct. is made to the discretion of the ct., & 
the ct. may accede or not to the application, 
& direct in what manner it may be carried out. 

(3) Pltf. has a right to be in ct. to instruct his 
counsel. — Selfe v. Isaac^son (1858), I F. & F. 191. 

4750. In what proceedings ordered — Admiralty, 
matrimonial & probate proceedings — Contested 
cases.]— PRACTIOE Note (1968), 24 L. B. 263. 

4751. ,] — Savage v. Savagpj & 

J^hiAiN (1908), 13 L. Jo. 167. 

— — - In bankruptcy proceedings.]— 8Vc Bank- 
UUJ’TCY, Vol. V.. pp. 618, Nos. 5557, 5558. 

— — In winding up proceedings .] — Sec Oom- 
PANJES, Vol. X., p. 897, No. 6116. 

4752. Time for application for order -At any 
stage of case.] — B. v. Cook (1696), 13 State Tr. 
311. 

Annotations : — Mentd. H- v. Edmonds (1821), 4 B. & Aid. 

471 ; Raniadgo v. Ryan (18152), 9 Binff. 38:5 ; MaiiHclI 

r. R. (1857), 8 E. &: B. 54 ; Mulcahy R. (18(>7), 15 W. R. 

44«. 


4753. — .] — Either pai4y at any period 

of a cause has a right to require that the unexamined 
witnesses should be out of ct. — S outhey v. Nash 
(1837), 7 0. &P. 632, N.P. 

4764, After plaintiff’s case closed.] — The 

judge in liis discretion will, on the application of 
pltf.’s counsel, order witnesses for deft, out of ct., 
although the application bo not made until pltf.’s 
case has closed, provided the evidence adduced 
on the part of pltf. was of such a nature that deft, 
could not have availed himself of having pltf.’s 
witnesses also out of ct., if the application had been 
made at the commencement of the trial. Qxt. : 
whether pltf. or deft., who is also a witness, is liable 
to be ordered out of ct. during the examination of 
the other witnesses. — Hickson v. Malcolm (1853), 
21 L. T. O. 8.199, N. P. 

4755. Grounds for making order — Allegation of 
forgery.]— Guilli AMS v. Hulie (1663), 1 Sid. 131 ; 
82 E. B. 1013. 

4756. Legal argument as to evidence.]—- 

(1) The rules of evidence are exactly the same in 
civil &; criminal cases, in both it is in the dis- 
cretion of the judg(i how far he will allow the 
examination in chief of a witness to be by leading 
questions or to assume the form of a cross-examina- 
tion. 

(2) It is almost a matter of right for a iiarty to 
have a witness go out of ct. while a legal argument 
is going on as to his evidence. 

(3) A reporter to a newspaper, who is called as a 
witness, cannot bo asked in cross-examination 
whether in articles which he has written in that 
newspaiier he has not called the opposite i)ii!*ty by 
nicknames, as that is a part of the contents of the 
articles. 

(4) If a witness called to prove the handwriting 
of a paper say that lie believes it to be the hand- 
writing of deft, from its contents, & from other 
circumstances, ho may be asked what tliose 
circumstances are. — B. v. Murphy (1837), 8 
0. & P. 297, N. P. 

yinnoiations : — Grnrrallj/, Mentd. R. n. Blako (1841), C Q. 15. 

126 ; R. V. O’ConneJl (1844), 5 State Tr. N. S. 1. 

4767. Reading of evidence on affidavit.] — A 

witness will not bo ordered out of ct. during the 
reading of o^Jd(^nce on allidavit. — 1*enniman v. 
Hilt.. \Vn.u v. Penniman (1876), 24 W. B. 215. 

4768. .] — Maidstone Borough Case 

(1906), 5 O’M. &H. 200. 


Sub-sect. 2. — Where Witness a Party or 
Legal Adviser. 

4759. Witness a party — Whether ordered out of 
court.] — Hickson v. Malcolm, No. 4754, ante. 


H.M. Advocatic V. Smith ( 1857 ), 2 
Irv. 641 ; 29 Sc. Jur. 564.— SCOT. 

a. Witness present during exani- 
inaiion of other witnesses — Whether 
excluded as ^vitness.] — EvidcnciJ Act, 
1840, 8. 3, which relaxes the comjTioii 
law rule oxeludiiH? a witiies8 who haH 
hoard the evidence given by other 
witnoRSCR, applies only to priiccjodings 
In the ots. spoeitlod in the soot., 
among whiiili the Burgh Police Ct. is 
not included, & accordingly, in pro- 
ceedings, in that ct., it is a good 
objection to a witness that he has been 
present In ct. during tho examination 
of the other witneHses in the case. — 
DOCIIKUTY & GriAHAM V. IM'LeNNAN, 

11912] S. C. (J.) 102.— SCOT. 

PART V. SECT. 5, SUB-SECT. 2. 

4769 i. Witness a party — Whether 
ordered out of court.] — The more fact 


R. V. Deakin (1911), 19 W. L. R. 43 ; 
17 B. C. R. 13 ; 2 D. L. R. 282 ; 19 
Can. Grim. Oas. 62. — CAN. 


PART V. SECT. 5, SUB-SECT. 1. 

C| In what proceedings ordered— In 
action for passing off — Secret process 
of manufacture.] — Whore pltf., tho 
owner of a secret process for the manu- 
facture of an oxtracjt of eucalyptus, 
alk^ged by bis pleading in an action 
for passing off that defts. falsely &; 
fraudulently I'cprcsimted, that their 
extract was the same & made in the 
same way as pltf.’s, & called liis 
manager to give evidence on his 
behalf : — Held : the ct. had power to 
direct tho cross-examination to bo 
in camera & to exclude the parBes 
therefrom. — S andneh v. Cuunow', 
[19051 V. L. K. 648.— AUS. 


r. Matrimonial proceedings .] — 

On a petition for divorce on the 
ground that resp. had been guilty of 
rape, the offence must be proved by 
tbe person on whom the rape was 
committed, but her evidence may 
be taken in camera.] — Aykrh v. Ayeus 
(1908), 4 Tas. L. 11. 65.— AUS. 

8. Whether applicable to partie.8 
to suit.] — Parties to suits aro not 
debarred from being pi-esent in Ct. 
during tho hearing of their suits. — 
Stone v. Dwyer (1857), 4 Nfld. L. It. 
167.— NFLD. 

t. Medical wUne8S€8.]-~As a gene- 
ral rule medical witnesses will not 
l>o allowed to remain in ct. to hoar 
ovldenoo as to symptoms as to which 
they are afterwards to bo called to 
give their opinion, but In special cir- 
cumstanoes ihis rule may be relaxed. — 
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Evidence. 


Sect, !j. — Ordering out of court: Sub-sects. 2 3. 

Sect. 0; Sub-sect, A. <&: B. (a).] 

4760. .1— Anon. (18.51), 18 L. T. O. S. 

143. 

4761. — Prosecutor on information for 

libel.] — If on the trial of an information for a libel, 
where deft, had pleaded a justification under 
Ijibol Act, 1813 (c. 9(5), s. 6, the witnesses be ordered 
out of ct., the ijrosecutor must be out of ct. if he 
is intended to be called as a witness. — :R. v. New- 
31A.N (1852), 3 Car. A Kir. 252. 

4762. .] — Parties to an action cannot 

be ordered out of ct. as long as they behave them- 
selves with propriety. — Ci£AiiNOCK v. 1)E wings 
( 1853), 3 Car. & Kir. 378. 

4763. Witness wishing to instruct 

solicitor.] — All witnesses being ordered out of ct., 
deft., who prox^oses to give evidence on his own 
behalf, has a right to insist ui^on remaining for the 
purpose of instructing his attorney ; it is for the 
judge to leave it to the jury to determine what 
(illect his liresence may have had on his testimony. 
— t'oNSTANCE V. Brain (1850), 28 L. T. O. S. 88 ; 
2 .Tur. N. S. 1115. 

4764. Witness wishing to instruct 

counsel.] — Selfe v. 1saa(\son, No. 4749, ante. 

4765. .] — OiJTUAM V. OUTRAM, L1877J 

W. N. 75. 

4766. .] — Usher v. Hen wood (1882), 

20 8ol. Jo. 598. 

4767. Witness a legal adviser — Whether ordered 
out of court.] — 11. V. Webu (1819), 4 C. & P. 588, n. 

4768. .] — When the witnesses in a 

eaus(i are ordered out of ct., the attorney in the 
cause may remain, be afterwards called as a 
witness.-- "Pomeroy v. Baddeley (1820), By. & M. 
430, N. P. 

4769. .] — Deft.’s attorney, who has 

been subpeenaed on the irart- of idtf. may, at tlu^ 
desire of his counsel, remain in ct. during the trial 
of the cause, although an oi-dei* has been made for 
tlu5 witnesses on both sid(‘s to withdraw. — E verett 
r. LowDiiAM (1831), 5 C. & P. 91, N. P. 


Sub-sect. 3. — Effect of Disobedience to 
Obder. 

4770. Whether ground for rejection of evidence.] 

— H . V . Webb (1819), 4 C . A P. 588, n. 

4771. ,] — It is an inflexible rule, that a 

witness who is present in ct. during a trial, when he 
ought to have been out of ct., under an order made 
for that pur{)osc, cannot be examined ; <& the ct. 
refused to gr-ant rule to show cau.se why thei*e 
should not be a new trial, where a person, not 
originally intended to be examined, who was 
present in ct., Sc who had been in ct. during the 
trial, was called to give evidence, A w.as not allowed 


to be examined on that ground. — A.-G. v. BULPIT 
(1821), 0 Price, 4 ; 147 E. R. 2. 

Annotation : — Consd. Parker v. McWilliam (1830), G Bing. 
683. 

4772. Or merely matter for comment.] — 

Where a witness remains in ct. after an order for 
the witnesses to withdraw, the judge may still 
allow him to be examined, subject to observation 
on bis conduct in disobeying the order. — R. v. 
OoLEEY & Sweet (1829), Mood. & M. 329, N. P. 
Anrwtation : — ^Beid. Cobbott v. Hudson (1832), 1 E. & B. 11. 

4773. .] — It is no ground for rejecting 

a witne.ss’s evidence, tliat he remained in couid- 
after an order for all the witnesses to leave the 
court, it is merely matter of observation on his 
evidence. — OooK v. Nethercote (1835), (5 C. A P. 
741. 

Antwtation.'—RM. Cobbett v. Hudson (1852), 1 E. A B. 11. 

4774. .] — Where a witness remains in 

ct., .after an order that the witnesses shall leave the 
ct., his testimony cannot on that ground be ex- 
cluded ; it is only matter for observation on his 
evidence. 

The judge has no right to cxchidc the witness ; 
he may commit him for the contemx>t, but he must 
be examined (Ersktne. .T.). — Chandler v. Horne 
(1842), 2 Mood. A R. 423. 

Annotation: — ^Refd. Fortcsciie v. Clayton (1860), 24 J. P. 
712, 

4775. .]— Where a witness remains in ct. 

after an older for the witnesses on both sides to 
withdraw, it rests in the discretion of the judge, 
whether such witness shall be heard ; oxccx)t in 
the Exchequer, where he is X)eremi)tori!y excluded. 
— Parker v. M‘ Willi am (1830), 0 Bing. 083; 4 
Moo. A P. 480 ; 8 L. J. O. S. 0. P. 270 ; 130 E. R. 
1144. 

4776. .]— R. V. Brown (1831), 4 C. A Ih 

588, n. 

4777. Limitation of examination.] — The 

witnesses had beem all ordered out of ct., but one 
of them came into ct. again, A heard tlie evidence 
of another witness. The w itness who had so come 
back into ct. was allowed to be examined as to 
such facts only as had not been spoken to by any 
other witness. — Beamon v. Eli joe (1831 ), 4 G. A P. 
58.5, N. P. 

.] — All the witnesses were ordered 

out of ct. A witness for the re- 

mained in ct. The judge would not allow him to 
be examined. — R. p. Wyxde (1834), (5 G. A P. 380 ; 
2 Nev. A M. M. G. 198. 

4779. .] — ( 1 ) In an action against the maker 

of a promissory note, one of tlie subscribing wit- 
nesses was asked if she did not (constantly sleep 
with her master, the pltf. 8ho said that she did 
not : — Held : a witness might be called for deft, 
to iirove that she did so, A that this w^as not 
collateral to the issue ; though, if the question had 
been, whether the witness had walked the streets as 


tliat a party iuGuidfl to give ovidonce 
does not cntitlo tho other party to 
call for his exclusion, as in tho case 
of an ordinary witness. — Bum r. 
VlKTll (1839), 7 15. C. K. 31.— CAN. 

b. Whether excluded as 

V'itness — Presence in court during ex- 
amination of clerk.] — Where in an 
action for goods sold & delivered, pltf. 
made out a prbnd facie case through 
his clerk, who proved a delivery of tho 
goods ; & tho promise to pay on 

request Implied therefrom was repelled 
by deft., ^vho stated a spiclai contract 
varying from that implied ; — Held : 
)ltf. could not bo excluded as a witness 
ly reason of his presence in ct. during 
tlio examination of liis clerk. — 
Mc’Fahlank V . Martin (1853), 3 

C. P 64.— CAN. 


PART V; SECT. 6, SUB-SECT. 3. 

4770 i. Whether ground for rejection 
of evidence.] — Notice had been given 
on a pi*evlou8 day of tho assizes, that 
parties to tho record wishing to give 
evidenoo must not remain in ct. during 
the examination of tho other witnesses ; 
A the jud^ rejected tho evidence of a 
deft, for disobedience of such notice ; — 
HeM : he had authority so to do. — 
Winter v. Mixer (1852), 10 U. C. II. 
110. —CAN. 

4770 ii. — At tho trial of an 

action tho witnesses wore ordeied 
out of et. Before tho case was closed 
deft.’s counsel tendoied a witness who 
had remained in ct., but the judge 
refused to allow him to be exandnod : — 
Held : there must bo a new trial. 
Tho praotioe is to receive such evidence. 


but with great care. — Black v. Besse 
(1886), 12 O. R. 522.— CAN. 

4770 iil. — — ] — A witness should not 
be prevented from giving evidenco by 
tho mei ‘0 fact that ho has roinainod In 
the ct. room during the giving of other 
evidence when the ot. had ordered all 
witnesses to bo excluded. — Okk v. 
Speller, (1321] 1 W. W. R. 1117; 
14 Sask. L. K. 190 ; 59 D. L. H. 678.— 
CAN. 

c. Matter for judge's discre- 

tion.] — \t the trial all the witnesses 
vvei-e ordered to withdraw. Deft., 
however, remained A was tendered as 
a witness but refused by tho ct. : — 
Held : the rejection or ad.nisslon of the 
witness’s testimony was entirely in 
tho discretion of the judge, A tho 
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a prostitute, that would liavo been so, &; had the 
witness denied it, other witnesses could not have 
been called to contradict her. 

Is it not material to the issue, whether the 
Xjrincipal witness who comes to suppoi*t pltf.’s 
case is his kept mistress ? . . . Here the question 
is, whether the witness had contracted such a 
relation with pltf., as mi^ht induce her the more 
I’oadily to conspire witli him to support a forgery 
(CoLEUlDGE, J.). 

(2) If a witness come into ct., & hear some of 
the evidence after the witnesses have been ordered 
out of ct., it is entirely in the discretion of the 
judge whether lie shall be examined or not; & 
tins is so in the Excliequer as well as in other cts., 
the only diflcrencc in that ct. being confined to 
revenue cases, in wliich the rule is strict, that .such 
witnesses cannot be examined. — Thomas v. Daviu 
(1H8()), 7 0. & P. ;ir)0, N. P. 

Annotations : — As to (1) Consd. A.-CJ. r. Hitchcock (1847), 1 

Exch. 91; U. v. Gibh hh (18(51), 2(5 J. \\ 149. Refd. 

Melhuisli v. Collier (1850), 19 L. J. Q. B. 199 ; R. v. Burke 

(1858), 8 Cox. C. C'. 41 ; R. r. Carfjrili, (19191 2 K. B. 271. 

As to (2) Refd> ( ■obbet t r. Hudaou (1852), 1 E. & B. 11. 

4780. .] — Hkkcton v. Castle (1837), 0 

J. P. 151, n. 

4781. .] — \Vlu;re witnessi^s in a cause are 

ordered out of ct., A: in violation of the order, one 
of theun returns before he is duly called, his testi- 
mony on that a(;count ought not to be rejected ; 
but the witness may be punished by fine or im- 
prisonment. — IloHEKTS V . Gahratt (1842), 0 

J. P. 154. 

4782. .] — CuBBpriT v. Hudson, No. 4003, 

atife. 

Liability of witness to punishment for contempt 

of court.j—.S'cc Nos. 4003, 4751, 4774, 4780, 4781, 
ante. 


Sect. (>.— EXAMINATION. 

Sub-sect. 1. — Examination in Chief. 

A. In General. 

4783, Examination must be relevant.] — ^Wheic 
it is sought to (‘licit from one witness evidence 
inconsistent witli the evidence of a previous witness, 
the examination, if not for the x)uri)oae of throwing 
discredit upon thci previous witness, must. have, a 
dll ect bearing upon the main issiuL — N ottin(jiiam 
Town Case, Oldham’s Casio (1800), 15 E, T. 80. 

4784. .] — .Slander of a school for filth & 

had food ; which was justified. To rebut the 
justifications, pltf.’s counsel cannot ask liow i 


boys are treated at any other particular school ; 
nor can he ask as to the manner of their education, 
because it was not called in question by the slander. 
— Boldbon V. WiDDOws (1821), 1 "C. & P. 05, 

N. P. 

4785. Sufficiency of answer — No positive recol- 
lection of fact — Belief in affirmative.] — That a 
man cannot positively recollect a fact but should 
rather believe the affirmative, is a full & 
satisfactory answer by a witness. — Miller’. s 
Caspi (1773), 2 Wm. Bl. 881 ; 3 Wils. 420 ; 00 
E. 11. 518. 

Annotaiions : — Consd. Ex p. Nowlan (1794), 6 Toriii Rep. 

118. Refd. Nobes v. Mountalu (1822), 9 Bro(L & Biupr. 

233 ; Ex p. Lord (1847), 16 M. & W. 462 ; He Bradbury 

(1853), 2 C. L. U. 685 ; He Courtney (18G1), 3 L. T. 899. 

JJ. Whal Questions may he asked. 

(a) Leading Questions. 

4786. General rule.] — I must have none of those 
things ; we must have fair (]^ue8liou.s put ; foi*, 
as you see, we will not admit the King’s counsel 
to put any questions to the witnesses nor produce i 
any witnesses against you that ani leading or not 
proper; so nor must you (.Ieffebip:s, C..T.). — 
U. V. Hose WELL (1081), as reported in 10 State Tr. 
147. 

Annotations : — Mentd. R. v. Dovvline (1848), 3 Cox, C. C. 

509 ; R. V. Mitehell (1848), 3 Cox, C. C. 1. 

4787. When permissible — Discretion of judge.] — 

U. V. Murphy, No. 4750, ujitc. 

4788. .] — An interrogatory being ob- 

jected to as a heading question <fc the answer 
obtained by it as objectionable for that reason, th(‘. 
judge caused part of the interrogatory As jiart of 
the answer to be suppr(‘ssed A:; tlui remainder which 
apjieared not altected by the context to be read in 
evidence ; — Held : the judge was not bound to 
reject the interrogatory tV answer mer(3ly because 
llie question was a leading one, but might exercise 
a discretion as to excluding or admitting the whole 
or part of the answer obtained by the loading 
question, the course taken at the trial was 
correct. 

The })omt wlictluir a leading (lueslbjn can bo 
put & the answer to it received or not is one on 
which tlio judge must exercise a disc; ret ion at the 
trifji, A5 that whc'.thor the (evidence* be written or 
viva voce (Goleridih-:, .1.). — Smau. v. Naihnk 
(ISP)), KU^B. 840; 13 E. T. O. 8. 527 ; 11(> E. H. 
1484. 

Annotation ; — Mentd. VVcimian t*. Mat’kenzit; (1855), 5 E. 

B. 417. 

4789. .] — liiEaTogalories were ex- 

hibited for the examination of witu(‘ss(‘s iu a cause. 


witness was riprhdy n^jocted.— Y ouno 
V. Young (1854). 1 P. E. 1. 98.— CAN. 

d. .] — A.-(L V. Sullivan 

(1812), Arm. M. & O. 294.— IR. 

e. Party — Excepted in order of 

exclusion.] — At the beginning of a 
ti’ial all witnesses wore ordered out 
of et., except the parties to the action. 
Judgment having been given dis- 
missing the action as against th(5 deft. 
P. hisco-deft. M. entered upon his case 
& called P. as a witness. 1’. had 
iTunaincd In ct. & hcjard the whole 
of the evidence adduced hy pltf., & 
his evidence was rejoci-ed on this 
ground : ~Held : the evidence of P. 
was improperly rejected. — M ahonioy 
V. Macdonell (1885), 9 O. R. 137.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 1. -A. 

f. Previous examination of defen- 
dant by plaintiff — (hi affidamt — 
Hiyht of plaintiff to examine at trial .] — 
Pltf. has a right to examine deft, at 
the examination Sc hearing of the cause, 
although pltf. may have already 


cross-examined him on his answer, Sc 
on an atfldavit which he has made in 
th(5 cause. — Thompson v. Hind (circa 
1862), 1 Ch. Ch. 217.— CAN, 

g. liight to exclude evidence — Of 
own witness — After examination .) — 
Whore a party to a suit oxamiaeK a 
witness at the hearing, the party 
calling him (laniiot afterwards exclude 
his testimony from the consideration 
of the ct. — Vannatto V. Mitchell 
(1867), 13 Gr. 665.— CAN. 

h. Whether time limit to examina- 
tion-in-chief- Unnecessary length of 
examination.] — Wlmrc an attempt was 
being made to protract the exainina- 
tion-in-chief of the deftJiico witnesscfs 
to a most unueeessary extent so as to 
delay, if not to pi-event, the final 
ttumination of the case : — Held : the 
magistrate was not iinrcasoiiable iu 
fixing a time limit for the examination - 
in-chief of the remaining Tvituesscs. — 
UniNTAMON Singh v . R. (1907), 1. L. R. 
35 Calc. 243.— IND. 

k. Counsel for opposite party — In- 


terposing questions — During cxainina- 
tion.] —There is no autJiorK y to support 
the inuctico of the opj)osito counsel 
interposing by asking riiuistions during 
the examination of a witni'ss. — 
Walsh v. St. John (1864), 5 Nlld. L. R. 
30.~NFLD. 

PART V. SECT. 6, SUB-SECT. 1.— 
B. (a). 

4786 i. General rale.] — The general 
rule is that in examining one’s own 
wi(,iu5HS, not that no leading (iuostioriH 
must be asked, but that on material 
points one must not lead his own 
witness, but that ou points that are 
merely introdiudory & form no part 
of the Bubstanee of the inquiry one 
should load. — Maveh »?. Grand Trunk 
J'A(UKu) Rv. (H). (1913), 25 W. L. R. 
503; 1 i D. L. R. 70; 6 Alta. L. R. 396. 
—CAN. 

I. (Question to plaintiff creditor — - 
As to whom credit given.] — In an action 
against the rt!gis<.(u*ed owner of a ship 
f(»r the pri(3e of goods supplied for the 
ship, pltf. cannot be asked on his direct 
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Evidence. 


Sect* 6. — Examination: Svh-scct* 1, B* (a) <£: (6); 

Bvb-aect* 2, A*] 

Exceptions were taken to them on the ground that 
they were leading & suggested answers beneficial 
to pltf., & not calculated to elicit the truth, & they 
were allowed by the master : — Held : upon 
exceptions to the master’s certificate, the inter- 
rogatories were not leading, & objections might 
be taken to the evidence at the hearing of the 
cause. — Gregory v» MARYCHURcn (1860), 12 
Beav. 398 ; 19 L. J. Ch. 289; 50 E. R. 1113; 
sub nom, Gregory v. Davies, 14 Jur. 102. 

4790. To direct mind of witness to par- 

ticular topic — Contents of destroyed document.] — 
A leading question may be put when it is necessary 
to contradict a witness on the other side as to the 
contents of a paper which has been destroyed. — 
Oourtep:n V. Touse (1807), 1 Camp. 43, N. P. 

4791. — — .] — A witness called to prove 

that A. & B. Avere partners, was asked whether A. 
had interfered in tiie business of B. : — Held : tliis 
was not a leading question. 

I wish that objections to questions as leading, 
might be a little better considered before they are 
made. It is necessary, to a certain extent, to lead 
the mind of the witness to the subject of in- 
quiry (Lord Ellenborough, C.J.). — Nicholls v. 
Dowding & Kemi’ (1815), 1 Stark. 81, N. P. 

4792. Names of alleged partners.] — 

The counsel for pltf. may suggest to the witness 
called, to prove the partnership of several members 
of a firm who are pltfs., the names of the component 
members of the firm. — Acerro v, Petroni (1815), 
1 Stark. 100, N. P. 

4793. Identification of person in 

court.]— B. V, Watson, No. 4036, ante. 

4794. Contradiction of denial by 

previous witness that specified statements made.] — 

Edmonds v, Warter (1820), 3 Stark. 7, N. P. 

4795. — ^ .] — ^ Whore a witness in 

cross-examination denies having used particular 
(.‘xpressions in the presence of the paikies, the 
opposite counsel examining a ])erson to contradict 
tlie witness, is not at liberty to load by reading 
from his brief the words denied ; the conversation 
spoken to by the first witness being evidence in 
itself. — llALLEiT V. COUSENS (1839), 2 Mood. & K. 
238, N. P. 

Witness hostile.]— Sect. 8, sub- 
sect. 1 , post. 

4796. Effect of.] — -Evidence obtained in answer 
to leading questions may invnlidat-e a conviction. — 

B. V. Wilson {alia.s WnriTiNGDALp:) (1913), 9 
Cr. Ajip. Bep. 121, (). L. A. 

In cross-examination.]— 6’cc Sect. 0, sub-sect. 2, 

C. , 2^osL 

{(>) Other QucsiUnis. 

4797. To prove that invention not new — 
Drawing of another machine constructed by witness 
— Drawing not made by witness— Questions to 
show accuracy of drawing.] — On sci. fa. to repeal 
a patent for a machine, on the ground that it is 
not new, you may, to prove that, put into the hand 
of a witness, who had constructed a machine for 
the same purposes, a drawing not made by him- 
self, & ask him whether he has such a recollection 


of the machine he made, as to be able to say that 
that is a correct drawing of it. — B. v. Hadden 
(1826), 2 0. & P. 184, N. P. 

4798. Witness failix^: to give expected evidence.] 
— Where a witness fails to prove the facts that. he 
was expected to do he may be examined by the 
counsel who call him, in order to show attempts to 
intimidate him. — N ottingham Case (No. 2) 
(1843), Bar. & Arn. 192. 

Hostile witness .] — See Sect. 8, sub-sect. 1, post. 

4799. Witness called to give evidence at variance 
with that of witness on other side.] — Where a 
witness for the prosecution has given an account 
of what was said by deft, at a i^articular trans- 
action, & a witness is called for the defence to 
give a different one, it is not allowable for deft.’s 
counsel to put to him the precise words used by 
the first witness, & ask if they were uttered ; 
but the witness should be called upon in the first 
instance to give his version of the matter, & when 
he has so done, he may be asked whetlier this or 
that expression was used. — B. v. Fussell (1848), 
6 State Tr. N. S. 723 ; 12 J. P. 537 ; 3 Cox, C. C. 
291. 

4800. To prove custom.] — A question cannot bo 
asked as to the details of a custom, until a founda- 
tion has been laid for that question by jiroving 
that some custom exists. — Curtis v. Peek (18(34), 
29 J. P. 70 ; 13 W. B. 230, Ex. Ch. 

.] — See Custom & Usages, Vol. pp. 

19 cf ffcq. 

4801. In action against directors for damages for 
misrepresentation in prospectus.] — It is always an 
important question in such cases [actions against 
directors for misrepresentation in prospectus] 
what has induced pltf. to take the shares, so that 
the inquiry could not be excluded, although, 
Iirobably, the proper form would be, whether on 
the faith of the prospectuses & reports he was 
induced to apply for shares (Coleridge, J.). — 
Moore v. Burke (1805), 4 F. ^ F. 268 ; 15 Ji. T. 
118, N. P. 

-.] — See Companies, Vol. IX., jip. 122 ct seep 

4802. In action to restrain breach of covenant 
to buy beer — Questions to show complaints from 
customers.] — D(dt. executed under seal an agree- 
ment with B. Ltd. to take a yearly tenancy of 
the M. hotel & covenanted that he would pur- 
chase of B. Ltd. or their successors all ale beer 
etc. sold. B. Ltd. sold all their proiierty, including 
the M. hotel & the goodwill of their business to 
pltfs. Defts. refused to purchase beer, ale, etc., 
from pltfs., & bought from others. On an in- 
junction to restrain defts. from committing a 
breach of the covenant : — Held : in examining 
deft, with respect to the covenant alleged to have 
been broken the general question “ Have you 
received complaints from customers ? ” would be 
allowed. — Manchester Brewery Co. v. Coombs, 
[1901] 2 Ch. 608 ; 70 L. J. Ch. 814 ; 82 L. T. 347 ; 
16T. L. B. 299. 

Annotations : — Mentd. Torkiiigtoii v. Magee, (1002) 2 K. B. 

427 ; Rlckfitt v. Green (1909), 79 L. J. K. H. 193; Gilbcy 

V. Cosscy (1912), 106 L. T. 607 ; Wodd r. Porter, (1916] 

2 K. B. 91 ; Blatic v. Francifi, [191-7] 1 K. B. 252 ; County 

Hotel & Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251 ; 

Colo V. Kelly. [1920] 2 K. B. 106 ; Gray v. Spycr, [1922] 

2 Oh. 22. 


oxamlnation to whom he gave credit. — 
Troop r. Everei'T (1893), 32 N. B. R. 
147 ; affd. Cent. 131,— CAN. 

m. QiieMion as to time of occur- 
rence.] — It is not leading a witness to 
ask him whether something took place 
before or after a certam event. — 


OLiPHANT V. Alexander (1914), 2 
W. L. li. 56; 15 D. L. R. 618.— CAN. 


PART V, SECT. 6, SUB-SECT. 1. — 
B. (b). 

n. To prove enstom.] — Lovitt v. 
Snowball (1895), .33 N. B. R. 263,— 

GAN. 

o. Aleaning of vx)rd3.] — Evidence os 
to tho meaning of suoh unintelligible 
terms as “ gum shoe ” may be elicited 


by tho question : “ What did you 

understand by the expression, used ? ** 
without laying tho foundation applic- 
able to such evidence with respect to 
well known words used in a special 
sense. — Knott v. Telegram Printino 
Co., Ltd., [19171 1 W. W. 11. 974 
affd. 55 S. e. R. 631.— CAN. 



Part V. — Witnesses. 


Questions tending to incriminate.] — See Sect. 2, 
sub-sect. 4, B. (a), ante. 

Questions exposing witness to penalty.]-~5cc 

Sect. 2, sub-sect. 4, B. (6), ante. 

Questions exposing witness to forfeiture.] — See 
Sect. 2, sub-sect. 4, B. (c), ante. 

Questions tending to degrade.]— >9ee Sect. 2, 
sub-sect. 4, B, (d), ante. 


Sub-sect. 2. — Cross-Examination. 

A. In General. 

4803. Right to cross-examine — No questions 
asked witness in examination-in-chief.] — Where a 
witness has been called by one party, the other 
may cross-examine him, though no question has 
been asked him in chief. — P hillips v. Eameb 
( 1795), 1 Esp. 355. 

Annotation: — ^Re!d. Clifford v. Hunter (1827), 1 C. & P. 1C. 

4804. .] — A witness having been 

called into the box & sworn in the course of a 
prosecution for a misdemeanour, produced a 
document, but was not examined : — Held : deft, 
was entitled to cross-examine. — R. v. Brooke 
(1819), 2 Stark. 472, N. P. 

4805. Examination stopped before any 

material question asked.] — If a witness is called, & 
lias oi^y answered an immaterial question when his 
examination is stopped by the judge, the opposite 
party has no right to cross-examine him. — 
Oreevy V. Carr (1835), 7 0. & P. 64, N. P. 

4806. Witness examined by both parties.] — 

If a witness called by pltf. has been examined, 
cross-examined, & quitted, & deft, has afterwards 
occasion to call the same witness back to prove 
his case, counsel for deft, is not bound to examine 
as in chief, but may put leading questions, as in 
cross-examination. — D ickinson v. Shee (1801), 4 
Esp. 67, N. P, 

Annoiaiions .‘-—Uentd. Tliomaa v. EvaiiR (1808), 10 East, 

101 ; lie Earley, Ex p. Danka (1852), 1 W. 11. 57. 

4807. — .] — (1) Pltf. having examined a 

witness, if a deft, afterwards calls him as his 
witness in chief, pltf. may cross-examine him at 
large. 

(2) A deft, may cross-examine another deft.’s 
witness. 

(3) All evidence taken, whether on examination- 
in-chief or on cross-examination, is open to all 
parties. — Lord v. Colvin (1855), 3 Drew. 222 ; 3 
Eq. Rep. 514 ; 24 L. J. Ch. 517 ; 25 L. T. O. S. 
42 ; 1 Jur. N. S. 298 ; 3 W. R. 342 ; 61 E. R. 888. 
Annotations :--A8 to (2) Apld. Allen v. Allen, fl894) P. 248. 

As to (3) Bold. Wood V. Scarth (1855), 3 Eq. Kcp. 485 ; 

Eelldeu v. Slater (1869), L. 11. 7 Eq. 523. 

4808. After plaintilT nonsuited.] — After 

pltf. in the course of a cause has submitted to be 
nonsuited, counsel for deft, cannot put any 
further question to a witness. — J ones v. Hai.l 
( 1819), 2 Stark. 505, N. P. 

4809. Witness called by mistake.] — If pltf.’s 

counsel call “ Captain 8.” &- Cajjtain Hugh 8. 
answer, & is sworn, &> pltf.’s counsel, after asking 
him a few questions, ascertain that it was Captain 
Francis 8. whom they meant to examine, this does 
not give the other side a right to cross-examine 
Captain Hugh 8. as he was only examined by 

PART V. SECT. 6, SUB-SECT. 2.™A. 

4803 i. Right to cross-examine — No 
qxiestions asked witness in examination- 
%n-chief.\ — ^Where a witnesa has been 
pnt in a box & sworn, without being 
examinod, tho other side has a right 
to cross-examine him, even if he is not 
recalled. — McLean v. Nicholson, 4 
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mistake. — C lifford v. Hunter (1827), 3 0. & P. 
16. 

4810. .] — Wliere a person called only 

to produce a document is sworn as a witness by 
mistake, & a question is put to him, which he 
does not answer, the opposite party is not entitled 
to cross-examine him. — R ush v. Smith (1834), 1 
Cr. M. & R. 94 ; 2 Dowl. 687 ; 4 Tyr. 675 ; 3 
L. J. Ex. 355 ; 149 E. R. 1008. 

Swearing of witness merely producing docu- 
ments, see Nos. 4415-4418, ante. 

4811. .] — A witness called under a 

mistake of counsel as to his being able to speak to 
a transaction, is not liable to cross-examination, 
though sworn, if the mistake be discovered before 
any question is put. — W ood v. Mackinson (1840), 
2 Mood. & R. 273, N. P. 

4812. Affidavit of witness not read.] — On tho 

hearing of a cause pltf. is not at liberty to cross- 
examine a deft, whose affidavit has not been read. 
— Fielden V. Goschkn (1869), 18 W. R. 85. 

4813. Witness called by court.] — (1) At the 

trial of an action, the judge has power to call & 
examine a witness who has not been called by 
either of the parties & when he docs so neither 
party has a right to cross-examine the witness 
without the leave of the judge. 

(2) If the evidence of the witness given in answer 
to questions put to him by the judge is adverse to 
either of the parties, leave should be given to 
that party to cross-examine tho witness upon his 
answers, but a general cross-examination ought 
not to be permitted. — C oulson v. Disborough, 
[1894] 2 Q. B. 316 ; 70 L. T. 617 ; 58 J. P. 784 ; 
42 W. R. 449 ; 10 T. L. R. 429 ; 38 8ol. Jo. 416 ; 
9 R. 390, C. A. 

Annotations : — As to (1) Consd. Re Enoch & Zarotzky, 

Bock, [1910] 1 K. B. 327. Refd. Shea v. Wilson, Barnsley 

(191C), 9 B. W. a C. 633. As to (2) Reid, Rc Enoch & 

Zaretzky, Bock. [1910] 1 K. B. 327. 

4814. .] — Maidstone Borough Case 

(1906), 5 O’M. & U. 200. 

4815. .] — When a party is compelled 

to call the attesting witnesses to a will or codicil 
he may cross-(ixamino them as they are not the 
witnesses of either party, but of the ct. — J ones v. 
Jones (1908), 24 T. L. R. 839; sub norn. Itc 
Brook, Jones v. Jones, 62 Sol. Jo. 690. 

Hostile witness.] — Sec Sect. 8, sub-sect. 1, 

Roai. 

4816. Duty to cross-examine — Intention to im- 
pute perjury on particular point.] — (1) If in tho 

course of a case it is intended to suggest that a 
witness is not speaking tho truth upon a i^articular 
point, his attention must be directed to the fact 
by cross-examination showing that that imputa- 
tion is intended to be made, so that he may have 
an oiiportunity of making any explanation which 
is open to him, unless it is otheiwise iierfectly 
clear that he has had full notice beforehand that 
there is an intention to impeach the credibility 
of his story, or the story is of an incredible A 
romancing character. 

(2) If a Bolr. reasonably believes that his 
services may be required by a possible client who 
does not afterwards retain him, all communications 
passing between the solr. & the client, leading 
up to the retainer relevant to it, & having that. 


untitled to a fill cross-examination of 
witnesses called by tbo ct. on matters 
relevant to tho Inquiry. The ct. 
cannot restrict tho cross -cxainlnatl on 
of such witnesses by cither party to tho 
subjects on which It had examined 
them. — Chintamon 8ingh v. 11. (1907), 
I. L. 11. 35 Calc. 243.— IND. 


J. R. N, S. 98.— N.Z. 

4805 i. Examination stopped he- 

fore any Tnatcrial question asked.] — Rc 
Sweet's Appeal (1882), 16 N. S. 11. 
(3 R. & G.) 397.— CAN. 

48131. Witness callcdby court .] — 

Prosecutor & accused are both equally 
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Evidence. 


Scci. 0. — Examination: Suh-scci. 2, A., B., C\ 

B.] 


&- nothing: else, in view, are privileged. — Bkownb 
V, Dunn (1893), 0 R. 07, 11. L. 

Aiinotaiions :~~A8 to (2) Consd. Morgan r. Wallis (1917), 

-33 1. L. II. 495. Generally, Mentd. Pratt v. liriiish 

Medical Assocn., (1919] 1 K. JJ. 244 ; Piitish Ity. Traffic 

& Electric Co. V. C. K. C. Co. & L. C. C., [1922] 2 K. B. 

200 ; Yorkshiio Insec. v. Craiiie, [1922] 2 A. C. 541, 

4817. Time for cross-examination.] — H ewit v . 
Knowel (18U), 4 lu T. O. S. 117; sub nom. 
Hewett V. Nowell, 4 L. T. O. S. 100. 

4818. .] -“Where the judge of the ct. has 

aj) proved & signed tlie certificate of his chief 
clerk, it is too late to apply to cross-examine a 
witness who, having made an affidavit in the cause, 
such affidavit has been used in the inquiries in 
chambers directed by the decree at tlie hearing. — 
Dawkins i;. Morton (1802), 0 L. T. 214 ; 10 W. R. 
339 . 

4819. Whether on interlocutory applica- 

tion.]--Under Orders of Feb. 5, 1801, rr. 7, 19, & 
2 1 , a witness cannot be cross-examined in ct. upon 
an interlocutory application, but only at the 
hearing, issue having been joined replication 
liled.—RoDCiEii V, Bodoeu (1802), 1 New Rep. 
119 ; 11 W. R. 80. 

4820. — — .] —T^cavc caimot be given to 

(;ros.s-examine witne.sses in ct. on interlocutory 
applications. The witnesses can only be ordered 
to be in attendance for cross-examination if it 
appear necessa]‘y.'~/j?c Nantyglo <te Blaina Ikon 
Works (Jo. (1875), 1 Char. Pr. Cas. 137. 

(Jross-examination where evidence by affidavit, 
see Part Vll., Sect. 2, sub-sect. 2, post, 

4821. What is matter for cross-examination — 
Statements by party on other occasions.] — D avii> v . 
(iRENraLL, No. 4854, post. 

4822. - — — Statements by witness on another 
OCcaslon.J“~(l ) On the trial of A., for attempting 
to discharge loach'd arms at B., B., with a view to 
discredit his evidence, was cro.ss-examined as to 
whether h(.* had not used violent language towards 
his fiithi'r, which he admitted lie had : — Held : on 
ro-(‘xamination, B. might be asked as to how his 
fath(?r had aet(*d towai'ds him before lie used the 
language that had been cross-examined to. 

(2) It was ])roposcd to ask a witness as to what 
another witn(*SH liad said on oth(u* occasions than 
that which was the subject of the trial : — JlcUl : 
that could not be done, as what a witness has said 
at otlau’ times, is only matter for the cross-examina- 
tion of the witm‘ss himself. — R. v. St. CJeohcje 


(1810), 9 (J. & P. 483. 

Annotations : — Generally, Mentd, II. r. Bird (1851), 5 Cox, 
C. C. 20; II. V. Ladyniaii (1851), 15 J. 1\ 581 ; R. r. 
iniemMimii (1802), 9 Cox, C. C. 100 ; II. v. llrowti (188.1), 
10 Q. 11. IL 181 ; 11. V. Duckworth, [1892] 2 Q. B. 81; 
II. V, Linnekur, ilOOC] 2 IC. B. 99. 


4823. Statement In cross-examination not evi- 
dence— Effect.] —Where a witness, upon cross- 
examination, throws out matter not relevant to 
the issue, counsel on the opposite side ought to 


rcMjuest the judge to expunge it from his notes ; 
but if he omits to do so, & the witness is re- 
examined upon that matter, he cannot move for 
a new trial on the improper reception of evidence. 
— Blewett V. Tregonning (1835), 3 Ad. & El. 
551 ; 1 Har. & W. 431 ; 5 Nev. & M. K, B. 308 ; 
4 L. J. K. B. 231 ; 111 E. R. 524. 

Annotations : — Mentd. Ricliards v. Frankuru (1840), 9 
L. J. Ex. 2.11 : Evans v. Rees (1841 ), 2 Q. B. 334 ; Clayton 
V. Corby (1845), 14 L. J. Q. B. 364 ; Rogers v. Brenton 
(1847), 10 Q. B. 26 ; Race v. Ward (1855), 4 E. & B. 702 ; 
A.-G. V. Mathias (1858). 4 K. J. 579 ; Howerby v. Cole- 
man (1867), L. R. 2 Exch. 90; Do La Warr v. Miles 
(1881), 17 Ch. D. 535 ; Brocklcbank v. Thompson, [1903] 
2 Ch. 344. 

4824. .] — A witness called for pltf., 

in answering a question put to him by deft.’s 
counsel on cross-examination, added a statement 
which was not evidence, & of which the judge did 
not make a note. l*ltf.’s counsel in his reply, 
observing upon the statement so made, was 
interrupted by one of the jury, who had under- 
stood the statement in a sense opposite to the 
truth. Pltf.’s counsel thereupon asked the judge 
to recall the witness, in order that the mistake; 
might be corrected. The judge refused to do so, 
saying that the statement was not evidence, ^ 
told the jury that they must not take it into their 
consideration : — Held : the decision of the judge 
was correct : the possibility of the jury’s having 

permittcid their verdict to be influenced by the 
statement, was no ground for anew trial. — O attijn 

Barker (1847), 5 C. B. 201 ; 17 L. J . (L P. (32 ; 
10 L. T. O. 8. 135, 1(51 ; 11 Jur. 1105 ; 13(5 E. R. 
853. 

4825. Effect of no cross-examination — Death 
of witness.] — A rundel (I.ord) v. Arundel (1(534), 

1 Rep. Oh. 90 ; 21 E. K. 510. 

4826. Illness of witness,] -liberty was 

given to read the affidavit of a witness, who iiad 
been presented, by illness, from being cross- 
cxarnimul, but tJio ct. intimated that little atten- 
tion would ho ])aid to such an affidavit. — B raitu- 
WAiTE V. JvEARNS (1805), 34 Bcav. 202 ; 55 E. R. 
012. 

4827. ,] — The evidence of one party cannot 

be receivt‘d as evidence against another party in 
the same litigation unless the latter has had an 
opportunity of testing it by cross-examination. 
Therefore in a divorci; suit evidence of resp. is 
not admissible against a co-res]). if the judge 
refuses to allow tlie co-resp. to cross-examine 
upon it. 

Senil)lc : a right of cross-examination exists 
between a resp. & a co-resp., & if cross-examination 
is permitted the evidence of either party is admis- 
sible again.st the other. — A llen v, Allen, 11891] 
P. 248 ; (53 L. .T. P. 120 ; 70 D. T. 78.3 ; 42 W. B. 
549 ; 10 T. L. R. 45(5 ; 38 Sol. Jo. 45(5 ; (5 R. 597, 
0. A, 

Aniuytaiions .'~Re!d. R. v. Hadwen, 119021 1 K. B, 882 ; Do 
Gasquet JaiiioH v. Meckleiiburg'ScIuvoriu, (19141 1‘. 53; 
Browu r. Brown, [1915] P. 83 ; Honsiey r. IlonHley 
Nevin (1920), 122 L. T. 814 ; Mourllyaii v. Mourilyan & 
Fazil (1922), 127 L. T. 403. 


4817 i. Time for cross'CJ!:amiiiaiio7i.] 
- -Th(5 croHB-examination of a wiLuoHH 
B'loiild always coimnonco as soon as 
the (iiniot examination is flnlshod. — 
Beataoii V. BEATACrii (1824), 1 Hog. 
98. — IR. 

4821 i. What is matter for cross- 
examination — Statement by party on 
other occasions .] — In an action against 
a municipality for n<;gligemtly con- 
structing a drain & causing injury to 
jdtf., pltf. was <;ro8s -examined as to 
u letter vvritUm by his attorney 
to defts., giving a dlfl'orcnt accoimt of 
the accident from that given by 
pltf. in his evidence -in -chief. He 


answered questions whether ho had 
made a staUnnoiit like that contained 
In the letter, & whether ho had 
instructed any ouo to write to that 
purport. The presiding judge hero 
stopped the cross-examination, holding 
that the questions could not be pro- 
ceeded with unless the letter were put 
in evidence : — Held : the judge was 
wrong in stopping the cross-examination 
of pltf., counsel for defts. was en- 
titled to ask pltf. whether he had not 
made a stabement to his attorney 
like that contained in the letter. — 
Yatks V . Dubbo Municipal District 
(1882), 3 N. 8. W, L. 11. 315.— AUS. 


4823 i. Staiemeni in cross-examination 
not evidence — Effect.] — Hearsay evi- 
denc(; is not adraissiblo on croHS- 
examination, & if the same is admitted 
subject to objection, a new tritil will 
bo granted. — Williams v. ISpqw’krs 
(1882), 8 V. L. U 82.~AUS. 

p. — - — Questions on aUcfjed state- 
ment — / n exawination-in-chief. ] — A 
witness cannot be asked, on cross- 
examination, a question assuming that 
ho stated on his diivct examination 
something which, in fact, ho did not 
state, unless it bo intended to try his 
credit. — M agrath v. Browne (1811), 
Arm. M. & O. 133.— IR. 
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B. Who may cross-examine. 

4S28. Person “ at liberty to attend trial of 
issue.*'] — Where, on the trial of an issue out of the 
()t. of Ch., a person who is not a party on the 
record is, by order of that ct., “ to be at libert-y 
to attend tho trial of siudi issue ” ; the counsel of 
such person has no right to address the jury, or to 
call witnesses ; but he may cross-examine the 
witnesses called by both parties, k suggest points 
of law. — WuioHT V. Whigiit (1830), 7 Bing. 
459, n. ; t 0. k P. 389 ; 5 Moo. k P. 319, n. ; 131 
E. B. 177. 

4829. Co-defendant — Plaintiff’s witnesses.] — 

Where there are two co-defts. to a suit, one of 
whom has similar interests to pltf.’s, he is never- 
theless entitled to cross-examine pltf.’s witnesses. — 
BiiRmcii V. FiiEEMAN k Bhemp^r (1851), 2 Ecc. k 
Ad. 05 ; 101 E. H. 309. 

4830. Other defendant & his witnesses.] — 

I.oRD V. (yOLViN, No. 4807, ante. 

4831. — — -.] — Re DuNiiii.r., Ex p. Dun- 

inTX(189l),29E. .Jo. ,308. 

4832. On answer of other defendant.] — 

l*ltf. under a notice of motion for a decree, gave 
jiotice that he should read, as against one of defts., 
tlie answer of a co-deft. : — Held : deft, against 
whom the <lccree was sought was entitled to cross- 
examine on tht^ answer of his co-deft. — I )awkins 
V. Mortan (1801), 1 John, k IT. 339 ; 4 Ji. T. 704 • 
70 K. B. 777 ; subsequent proceedings (1802), 0 
1.. T. 214. 

— — In criminal proceedings.] — See (Criminal 
Law, Vol. XIV., p. 285, Nos. 2970-2981. 

4833. Party — Compelled by court to call witness.] 

- Maidstonp: Bououoii Cxsk (1900), 5 O’M. tV:; 11. 

200 . 

4331. .] — Jones v. Joniss, No. 4815, 

ante. 

To impeach credit of own witness.] — See 

Sect. 8, sub-sect. 1, B., post. 

In matrimonial cases.] — See Husuand k Wife. 

In salvage actions.] — See Admihai.ty, Vol. 1., 
p. 190, Nos. 1 108, 1109. 

C. Leadmg Questions. 

4835. General rule.] — (I ) Iieading questions 
may always b(‘ jnit in cross-examination wliethcr 


tho witness be a willing or an adverse one for the 
party calling hhn, 

(2)1 apprehend you may put a leadmg question 
to an unwilling witness on the examination in 
chief at the discretion of the judges (Alderson, B.). 
— Parkin v. Moon (1830), 7 0. k P. 408, N. P. 

4836. Words not to be put into witness’s mouth.] 
— B. V. llABDV (1794), 21 State Tr. 199, 755. 
Amwtnliom : — Mentd. II. r. Slono (1790), 25 8tat4> Tr. 

11,5.5 ; 11. V, Edwards (1812), 4 Taunt. 009 ; H. v. Watson 
(1817), 2 .Stark. 110 ; Jtodford v. Birley (1822), .1 Stark, 
no, 11 . ; H. f\ Barber & Borey (1844), 8 J. B. 044 ; H. r. 
Blake (1844), 0 Q. B. 120 ; R. v. ()T!omiell (1844), 5 State 
Tr. N. S. 1 ; Jl. r. Riehards (1844), 0 h. T. O. S. 142 ; 
Oemvay & Lynch r. U. (1845). 5 L. T. U. S. 458 ; A,-(i. 
r. Briant (1840), 15 M. & W. 109 ; R. v. Oarbett (1 847), 2 
Oox, (■. O. 448 ; R. r. (Jraut, Ranken & Ilaniilton (1848), 

7 .State Tr. N. S. 507 ; R. v. Smith O’Brien (1848), 7 State 
Tr. N. S. 1 ; R. v. Duffy (1849), 7 State Tr. N. S. 795 ; 
R. V. Petcherini (1855), 7 Cox, C. C. 79 ; Mulcaliy v. R. 
(1807), 15 W. R. 440 ; R. v. McCaflorty (1807), 15 W. R,. 
1022; R. V. Meany (1807), 15 W. R. 1082; Marks r. 
Beyfus (1890), 25 y. B. D. 494. 

4837. Question must not make false assump- 
tions.] — Hanoi EY v. Ward (ISIS), Starku'. on 
Evidence, 4th ed., p. 197. 

4 ,g 3 g. — Hiu. V. (’^ooiMBE (ISIS), Starkie 

on Evidence, 4th ed., p. 197. 

In examination in chief.] -See Sect. 0, sub-s(‘ct.l , 
B. (rt), ante. 

I). 

4839. Necessity for relevancy.] — A witness cannot 
demur, because the questions asked him are not 
})ortincnt in the matter in issue. — Ashton v. 
Ashton (1()S3), 1 Vorn. 195 ; 1 Etp ViiH. A hr. 41 ; 
23 E. B. 399. 

Annototion : — Refd. Nighlineralo r. Dodd (1 729), 1 Barn. 
K. B. 257. 

4840. .] — (1) Witnesses cannot he cross- 

examined to facts not in Issue, if such facts arci 
injurious to th(i characters of persons not con- 
nected with the cause. 

(2) In seduction cases pltf.’s counsel may call 
witnesses to th(f gcmcral good character of the party 
seduced, if her characitT has been attackc^d in 
cross-examination. -Bate /;. Hill (1S23), 1 (k & P. 
100, N. P. 

4841. — — Questions apparently irrelevant — 
Undertaking by counsel to show that questions 


PART V. SECT. 6, SUB-SECT. 2.— B. 

4828 i. Person at liherly to aiicmi 
trial. \ — Iiitorveuicut who has appeared 
1(1 a lutation served on him to see pro- 
ceedings, hut who has not pleaded, is 
not, entitled at the hearing of tho cause 
to croHS-examiue tl»e witnesses. — ■ 
Kklly r. Dunbar (1804), 13 J^. T. 
104.— IR. 

4829 i. Co-defendant - -PluiiitifPs vnt~ 
nesses.] — Defts. appeared i)y the saiuc 
attorney, & their defence was, in sub- 
stance preoisidy tho same, but they 
were I’epresented at tho trial by 
separate counsel. On examination of 
one of pltf.’s witnesses, both comistd 
claimed thi; right to cross-examine 
the witness .—Held : only one counsel 
could cross-examine the witness. ^ — 
WaijvKRw. McMillan (1882), 6 C. R. 
241.— CAN. 

4829 ii. .] — In trespass, 

wlien there arc several defts., who, hav- 
ing separate defences, plead by separate 
attorneys, & appear at the trial by 
separate, attorneys & counsel, tho 
latter may cross-examine pltf.’s wit- 
nesses. — Dixon p. Dane & Lumsuen 
(1841), Arm. M. & O. 152. — IR. 

q. Plaintiff called by other party — 
liiyht of plaintiff’s counsel to cross- 
examine plaintiff.]— WheTQ a party to 
the suit is called by the opposite party, 
he is not thereby made a witness for all 
purposes, but can be cross-exarnined 
by his own counsel, or the counsel of 


his oo-pltf. or deft., only as to those 
matters upon whi(di ho has been 
examined by the party calling him. - 
Lamb v . Ward (1859), 18 17. (k R. 3(tl. 

—CAN. 

r. Co-iflaintiffs — Hiyht to cross e.r- 
arnirie — Each other's witnesses.] — Two 
shipownej-8 brought separate actions 
against the same defender in respect 
of salvage smwicijs rendeied to 
defender’s vi^sstd. The claims of tho 
tw'o pursuers were mutually hostih;. 
'I’he actions having been conjoined : — 
Held : counsel for the one pursuer 
should have the right to cross-examine 
the witnesses for the other. — B oyle 
V. Obsen, Lindsey Htka.m Fibhing 
C o., Ltd. V. Act. Bonheur, [1912] 
S. C. 1235. — SCOT. 

s. All parties to suit.] — A witness 

called by tho ct. is liable to be cross- 
examined by any of the parth^s to a 
suit. — T arini Char an Chowduhy’ t. 
Hauoda Sundaiu Dabi (1809), 3 

B. L. R. A. C. 145 ; 11 W. R. 408.-— 
IND. 

PART V. SECT. 6, SUB-SECT. 2.— D. 

4839 1. Necessity for relevancy,] — 
Where, in cross-examination, cvidimco 
is allowed to bo given which might have 
been successfiuly objected to, no 
explanation of it is admissible in the 
examination, if it was wholly im- 
material in any view ; but If it 
could have been material, explanation 
will be allowed. — Ireland v. Ciiap- 


MAN (1 877), 3 V. L. R. 242.— AUS. 

4839 ii. “.] — A (luestioii cannot bo 

put to a witness on cross-examination, 
for tlni mere purpose of contradicting, 
unless such <iU(;stion be ndevant to the 
issue. — Uilhert v. (looDKRiiAM (185H), 
G C. P. 39.— CAN. 

4339 iii. . ] - -In an action for over- 

flowing pltf.’s land by means of a 
mill-dam, Hi. destroying his growing 
trees, pltf. cannot be asked for wlmt 
" urpose ho piirchasc'd thi^ land, or 
how much he paid for it, such evidonc<^ 
being irrelevant t,o the question of 
damages. — Lowell v. MoAdam (1873), 
1 IMg. 337.- -CAN. 

4839 iv. j -Th(» erroneous exer- 

cise of discretion in nsf using to allow 
questions on cross-examination, which 
are irrelevant to the issue, would l)e 
no ground for a new trial. — Hiokey 
V. Fitzgerald (1877), 11 IT. V. R. 
303.— CAN. 

4839 V. .] — In an action bv A. 

against B. for tho amount credited 
to an agent, A.’s coiuisol on the cross- 
examination of B. questioned him 
without objection with a view of 
showing that the amount of tho agent’s 
indebtedness was disputed, 8c when 
B.’s counsel objected the judge sus- 
tained the objection & ruled out the 
evidence as irrelevant : — Held : tho 
evidence was improperly ndocted. — 
TcmNER V. Mc’Mvnn (1882), 22 N. li. J{. 
391.— CAN. 
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Evidence, 


Sect. 6. — Examination ; Suh-ncd. 2, D., E. & F. ; 

- 

not irrelevant.] — Tho judge will allow delt.’s 
counsel to cross-examine as to facts which appear 
to be irrelevant, as relating to a ttiird person, if 
deft.’s counsel undei*take that it shall be shown 
by other evidence that these facts are relevant 
k) the issue. — Hatoh v, Belcheti (1836), 7 C. P. 
389, N. P. 

4842. Allowance of great latitude.] — 

E. r, Smallman (1914), 10 Cr. App. Kep. 1, 
C. O. A . 

4843. What questions are relevant.] — 

SEIJ.S Hoare (1823), 1 0. P. 28 ; 2 L. J. O. S. 
a P. 56, N. 1\ 

Annotations : — Mentd. Willoughby v. BackhouBO (1824), 

4 Dow. & Ry. K. B. 530 ; (Rynu v. Thomas (1866), 11 

Exch. 870. 

4844. .] — -On the trial of an issue 

“ whether,” during a certain period, “there arose 
from th(^ works of defenders certain noisome, 
ollensive, noxious or unwholesome smoke & other 
vapours to the nuisance of pursuer, whereby the 
produce of his garden was deteriorated,” evidence 
was adduced for the pursuer to show that the 
snioke <fc other vapours from defenders’ works had 
injured tho produce of other grounds in the 
neighbourhood ; <fc also for defenders to show that 
their works did not injure tlie produce of any other 
grounds ; one of defenders witnesses having 
on his examination in chief, described several 
gardens in the neigiibourdiood of tlic works as in 
utmost health, was asked in cross-examination by 
pursuer’s co\insel, if lie knew Glasgow-held, 
grounds in the mdglibourhood ; A: having answered 
that he “ knew Glasgow-lield, At never knew of 
any damage done there,” he was then asked 
“ wheth(‘r ho had known of any sum having been 
paid by defenders to the proprietoi's of Glasgow- 
lield for alleged damage there occasioned by their 
works” : — Held: the question was incompetent, 
as loading to a new collateral inquiry, which, 
answer(*d either way, could not aflect the issue, or 
test the credit of the witness. — T ennant r. 
ilAMii/roN (1839), 7 (U. At Kin. 122 ; Mad. At Rob. 
821 ; 7 K. E. 1012, H. L. 

Aonolalion :■ Consd. Metropolitan A.sylnni District Managers 

V, Hill (KSS2), 47 L. T. 2'J. 

4845. -J—A deft, was tried for pub- 

lishing a letter, purporting to be the resolutions 
of a body of piasons calling themselves the 
General Gouvention, At in one i>art of it stated that 
an outrage had been committed on tlic people of 
B. by a force, “ acting under the autliority of men, 
who, when out of olhce, sanctioned At took part in 
the meetings of the people.” A witness for the 
Grown stated in Ids cross-examination, that he 
had formtnly belonged to the Gouvention, but had 
since resigned, At had become a town councillor 
of B. It was proposed to ask him further in cross- 
examination, as to what he said at a meeting at 
wdiich the Gouvention was agreed on, but which 
took place nearly a year before the publication of 
the alleged libel : — Held : this could not be done. — 
K. V. Goblins (1839), 9 0. Ac P. 456 ; 3 State Tr. 
N. S. 1149. 

4846. .] — In trespass for false im- 

prisonment on a criminal charge, deft, cannot 


cross-examine as to the bad character of pltf., nor 
as to previous charges made against him. — 
Downing v. Butcher (1841), 2 Mood. & B. 374, 
N. P. 

4847. .] — Pltf. in his examination 

in chief, stated that some years prior to tho 
uttering of the slander, he had had a dispute with 
deft, about a bet on a racehorse, deft, claiming 
the amount, which he refused to pay. Upon cross- 
examination he was asked if deft, had not offered 
to refer the dispute, Ac he, pltf., had not refused to 
do so. This question was objected to as being 
irrelevant. The judge, however, permitted it to 
be put, Ac pltf. denied it. Deft, afteiwards called 
several witnesses to prove that such offer was made 
by deft., As refused by pltf. This e\ddence was 
also objected to : — Held : under the circumstances, 
the question Ac the evidence were admissible. — 
Blackman v. Bryant (1872), 27 L. T. 491. 

4848. .] — Lever Ac Co. v. Goodwin 

Brothers, [1887] W. N. 107, C. A. 

Annotoiions : — ^Folld. Boake, Roberts v. Wayland (1909), 26 

R. P. C. 251. Mentd. 8axlehuer v. Apollinarls Co., [1897] 

1 Oh. 893 ; Price’s Patent Caudle Co. v. Ogston & Tennant 

(1909), 26 R. P. C. 797 ; Edge v. Niccolls (1910), 80 

L. J. Ch. 154. 

4849. .] — During the course of the 

trial of an action to restrain infringement Ac 
passing off defts.’ counsel proposed to put to one 
of pltfs.’ witnesses some of pltfs.’ circulaia Ac 
advertisements Ac to cross-examine him upon 
them with regard to alleged user by pltfs. of tho 
word “Patent” long after the Patent had ex- 
j>ired : — Held : such cross-examination was in- 
admissable, because no wrongful user of the word 
“Patent” had been pleaded. — Boake (A.), 
Roberts Ac (Jo., Ltd. v. Wayland (W. A.) Ac Go. 
(1909), 26 K. F. G. 251. 

4850. Separate trials of claim & counter- 

claim.] — Deft, in an action for a legacy pleaded a 
set-ofl by counterclaim, Ac raised issues not in- 
volved in the claim & defence. He was not 
allowed in cross-examination of a pltf. to ask 
questions relevant only to the issues raised upon 
the counterclaim, but was allowed to recall that 
pltf. as his own witness.— Woodfine, Thomp- 
son v. Woodfine (1878), 47 L. J. Gh. 832 ; 38 
li. T. 7.53 ; 26 W. E. 678. 

4851. Whether cross-examination confined to 
evidence In chief.] — An adverse party may cross- 
(‘xamine a witness to the same point for which lie 
is produced, but not to any new matter. — Ely 
(Dean Ac Ghapter) v, Stewart (1740), 2 Atk. 
44 ; Barn. Ch. 170 ; 26 3C. R. 423, L. C. 

Annotalion : — Mentd. Robinson v. Duloep Singh (1879), 11 

Ch. D. 798. 

4852. .] — If a party in a cause be under the 

necessity of calling his real adversary in the cause, 
who is not a party on record, although for tho 
purpose of formal proof only, he makes him a 
witness for all purposes, Ac he may be cross- 
examined as to tho whole of the case. — Morgan 
V, Brydges (1818), 2 Stark. 314, N. P. 

Anrwtation: — Consd. Summers v. Moseley (1834), 4 Tyr. 

168. 

4853. .] — Pltf. having examined witnesses 

on particular points, deft, is at liberty to cross- 
examine those witnesses upon any other point 
he thinks fit. — ^Berwick-upon-Tweed Corpn. v. 
Murray (1850), 10 L. J. Gh. 281 ; 14 Jui*. 659. 


48511. WhethercrosS'txaminalioncon' 
fined to enidenccHn-ckief,} — Deft, has 
not a right on the cross-examination 
of pltf.’s witness, & before the defence 
is opened, to prove a justitication of 
which he has given notice, & the 
aflttnnativo of which lies on him : no 
question leading to it having been 


asked on tho examination -in -chief. — 
Atkinson v. Smith (1859), 4 All. 309.— 
CAN. 

4861 ii. .] — In an action the 

mayor of a town gave evidence for 
(lofts., of tho care with which the 
ofhcials looked after tlie streets : — 


Held : he might be asked, on cross- 
examination, if ho knew on what street 
a person had fallen & was injured, fit 
for which on action was brought, such 
question arising out of the direct 
examination. — C ameron e, Monctton 
Town (1889), 29 N. B. R. 372.— 
CAN. 
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E, Irnpropvr Questions. 

4854. As to previous legal proceedings by 

plaintiff.] — (1) On the trial ot an action for a 
nuisance, a witness for pltf. may be asked wliether 
he has not heard pltf. say tliat ho had i)roforrcd 
eight indictments against the proprietors of the 
works, which in the present action were charged 
to be a nuisance ; (2) a witness may be asked 

what he heard pltf. say when pltf. was examined 
as a witness on the trial of one of those indictments. 
—David v. Grenfell (183t), 6 C. & P. 024, N. 1\ 

4855. .] — When the same xierson has been 

f)ltf. in any previous action to try the same right, 
it is “ unusual ” to ask that question of a witness 
with the evident view of influencing the jury 
in their verdict. — Doe d. Spencer (Earl) v. 
DURCKAM (1843), 1 L. T. O. S. 529. 

4856. Requiring witness to draw Inference from 
acts.] — Serjeant in the police, after stating in 
cross-examination that ho attended a debating 
society where political subjects were discussed, by 
the direction of the comrs. of police, for the pur- 
jjose of noticing & reporting ; & that he went in 
private clothes, was asked if he went as a spy : — 
Held: the question could not be put, as it re- 
quired the witness to draw an inference from 
facts ; but he might be asked under what dirc^c- 
tions, <fe for what purpose he went, what he did 
when there. — 11. v. Bernard (1858), 1 F. & F. 
240 ; 8 State. Tr. N. S. 887. 

jinnotations : — Mentd. R. v. Kohn (18G4), 4 F. & F. G8 ; 

R. V. Lomas (1913), 110 L. T. 239. 

4857. As to contents of pamphlet — Religious 
views of witness.] — It is no ground for a new trial 
that, pltf. having been asked while under cross- 
examination whether he was the author of a certain 
liamplilet which contained expressions of opinion 
on religious subjects altogether at variance ^dth 
those generally received amongst Christians, & 
liaving declined to answer on tlie ground that his 
answer in the attlrmative might subject him to a 
criminal prosecution, coun.sel for deft, was i>er- 
mitted for a considerable time, obviously with a 
view to iirejudice pltf. with the jury, to lead 
various passages of a similar tendency from other 
prinf/cd documents, each time repeating the 
inipiiry whether pltf. was the author or wheth(*r 
the iiassage read ex^iressed his notions on tlie 
subject, th(^ jury being entitled to have before 
them all the facts circumstances from which 
they might be (mabled to judge of the degree of 
cr(*dit due to the jiarty as a witness. — BuADLAUcjjr 

Edward.s (18(il), 11 C. B. N. S. 377 ; 112 
E. K. 843. 

Annotation: — ^Expld. Madeu r. Catauach (1801), 10 W. Jl. 

112 . 


4858. As to employer’s motive.] — K. r. At'pen- 
HURY (1907), 148 O. C. Ct. Cas. 202. 

4859. As to insurance of plaintiff -Action for 
damages for personal injuries.] — Wright v. IIeak- 
.SON, 119101 W. N. 210, D. C. 

Tending to incriminate.] — See Sect. 2, sub-sect. 
4, B. (a), ante. 

Exposing witness to penalty.] — See Sect. 2, sub- 
sect. 4, B. (6), ayiie. 

Exposing witness to forfeiture.] — See Sect. 2, 
sub-sect. 4, B. (c), ante. 

Tending to degrade.] — See Sect. 2, sub-sect. 4, 
B. (d), ante. 

Impeaching credit of witness.] — See Sect. 8, 

JUiSl. 

F. In Particular Proceedings, 

Admiralty proceedings.] — Sec Admiralty, Vol. 
I., p. 190, Nos. 1108, 1109. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vol. V., p. 020, Nos. 5573-5575. 

Criminal proceedings — Generally.] — See Ooim- 
NERS, Vol. Xlll., p. 2.59, Nos. 398, 399 ; (htiMINAJ. 
Law, Vol. XIV., pp. 207, 275, 287, Nos. 2731, 
2733, 28.53, 2854, 2859, 3011. 

Proceedings before Justices.] -See CiimmAT, 

Law, Vol. XIV., p. 191, No. 1708. 

As to character.] — See Lriminai. Law, Vol. 

XIV., pp. 302 300, 415 150. 

Action for defamation Mitigation of damages.] 
— See lJUEJ. k Siandeu. 

Election petitions.] — Sec Et.ecttons, Vol. XX., 
]). 100 . 

Action to restrain infringement Of patent.] — 

aSVc J*atents. 

Of trade mark.]- Trade Marks. 

4860. Writ of inquiry — On judgment by default.] 

— In an action for work k labour deft, on a judg- 
ment by default is at liberty to cross-c^xamitie 
pltf.’s witnesses who are called to prove the work 
donc^, as to wh(dher the work was done on deft.’s 
retainer or not.^ — Williams v. Cooper (1834), 3 
Dowl. 204. 

Matrimonial causes.] — See Hitsrand k Wife. 


SuB-BE(rr. 3.-- Kk-Examtnatjon. 

4861. Object of re-examination—Explanation of 
• evidence already given.] — The Queen’s Cask, No. 

1729, ante. 

4862. — .] — When a statement Tuad(‘ by 

a party to a suit in giving evidencieona formeu* trial 
has bcum got out in cr*o8S-exainination, only so 
much of the remainder of the (widence is allow<Ml 


PART V. SECT. 6, SUB-SECT. 2.— E. 

t. to infringement of secret pro- 
cess.] — Whore pltf., the owner of a 
secret process for the manufacture of 
an extract of eucalyptus, alleged by 
his pleading in an action for passing 
off that defts. falsely 6c fraudulently 
reproHcated, inter alia, that their 
extract was the same & made in the 
same way as pltfs.’ & called his 
mauager to give evidence on his be- 
half: — Held: defts.’ counsel was 
entitled to cross-examine the manager 
as to pltf. ’8 secret process. — S andneu 
V. CUKNOW, [1905] V. L. R. 648 —AUS. 

a. Usury — Mahiny notes payable 
at distant place.] — On the trial of an 
action on a promissory note brought 
by pltfs., to which defts. pleaded usury, 
consisting In pltfs. making the note 
payable at a distance from the place 
of discount, & tlieroby securing a 
larger rate of interest in the shape of 
oommiasion than they were legally 
entitled to, the pltfs.’ agent was asked 


in cross-examination, whether during 
the time he was in P., the place of 
discount, ho had directed or caused 
any other note to be made payable at 
any other place than P. : — Ifeld: the 
question was admissible. — H ank ok 
Montreat, v. Scott (ISG7). 17 C. i’. 
ass.—CAN. 

b. As to liabilities of firm.] — A 
surety on a bond, who is a memb^jr of a 
mercantile partnership is not oom- 
pollable, upon cross-examination on his 
affidavit of justification, to disclose the 
liabilities of tne partnership. — D ouueak 
V. Blackev (1892), 14 P. R. 504. — 
CAN. 

0 . As to insurance of plaintiff.] — 
Deft., in an action to recover damages 
for injury to pltf.’s vehicle, is not 
entitled to have pltf. answer any 
question relating to insurance on his 
vehicle. — M illard v. Toronto Ry. 
Uo, (1914), 31 O. L. K. 526 ; 6 O. W. N. 
519. -CAN. 

d. As to insurance of defendant] — 


It is improper for pltf.’s counsel, at 
the trial before a jury of an action by 
an employee of a co. for damageis for 
a perHonal Injury suffered by him in 
the cours(5 of his employment, to ask 
a witness for d(;ft8. if the co. is indcun- 
uifled against loss in the event of 
an advtuse verdict,. — Hyndman v. 
STKIUIENB (1909), 19 Man. Ij. H. 187. — 
CAN. 

PART V. SECT. 6, SUB-SECT. 3. 

4861 i. Oh}ect of re-examination— K jc- 
planalion of evidence already given.]- 
Where a witness called to prove that 
the consideration of aiiote was usurious 
declined to state what amount he gave 
on discounting the note, because bis 
answer might render him liable to a 
penalty, but on croHs-exainination 
said he gave what he thought it was 
vvort/h ; — Held : he was bound on rtj- 
examinatlon to state what he gave. — 
Peters v. Irish (1859), 4 All. 326. — 
CAN. 
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Evidence. 


SecL 0. — Examination : Suh-sects, 3, 4, 5 Q, \ 
A, ct’ 

to be given on re-examination as tends to qualify 
or explain the statement made on cross-examina- 
tion. — IhMNCE V, Samo (J838), 7 Ad. t'ic El. 027 ; 3 
Nev. & P. K. B. 139 ; 1 Will. Woll. & II. 132 ; 7 
L. .T. Q. B. 123 ; 2 Jur. 323 ; 112 E. B. 000. 
Annotation : — Refd. Starge v. Buchanaa (1839), lOAd. & El. 

698. 

4863. .] — Where a person is examined 

at the instance of the official liquidat^or of a co. 
under Bos. Act, 1802 (c. 89), s. 115, his counsel & 
Folr. are entitled to bo present at the examination, 
^ his counsel or solr. may re-examine him, such 
re-examination to be limited to eliciting from him 
such evidence as can be i-easonably ollered for the 
j)ui pos(‘ of explaining the evidence which he may 
liave already given in his examination on behalf 
of Ihe liquidator. — Be Cambrian Mining Co. 
(1881), 20 Ch. I). 370 ; 51 L. J. Ch. 221 ; 30 W. B. 
283. 

Hostility of witness.] — See Sect. 8, siib- 

S(‘Ct . 1 , post. 

4864. Extent of re-examinatlon — Limited to 
questions arising out of cross-examination.] — 

Whi‘r(‘ th(‘ cross-examination of an accomplice 
is diT'(Kt(^d iiHuvly to his discredit, it is not 
comj)et(int to the prosecutor’s counsel to ask 
questions not arising out of the cross-examination, 
in order to crindnat e t he prisoner. — B. v. Ej.etgjier 
(1829), 1 L(‘w. C'. C. in. 

4865. .]— If couns(‘l for the pj’osecu- 

t'ion call a witness, whosc^ name is on thi5 back of 
the indictment, but do not examine him, ^ such 
witness b(^ (‘xamined by prisoner’s counstd, any 
(piestion }mt by j)rosecutor’s counsel after this 
must be corisidered as a re-examination, there- 
fore ])ros(‘cut()r'8 (‘ounsel cannot ask anything 
that do('S not aris(‘ out. of the previous examina- 
tion by jirisoniu’s counsel.— B. v. Beezley (1830). 

4 C. d It 220, 'N. P. 

4866. — What are matters arising out 

of cross-examination — Provocation.] — B. v. 8t. 

(jlr:oi«;E, No. 4822, ante. 

4867. Custom.] — Ujmn an issue 

wheth('r a cargo, loaded on deck, is improperly 
loaded, A., a witness called on the part of pltf., 
to jirove that the practice of stowing part of the 
cargo upon deck is dangerous, states, in answer 
to a qu(*stIon put to him on cross-examination, 
that it is usual for ships in the particular trade to 
carry dc'ck-e.argoes. A. may be asked, upon 
je -examination, whether it is not usual for the 
shix^owner to pay for deck-cargo washed or thrown 
overboard.- Gould v. Oliver (1810), 2 Man. & G. 
208 ; 2 Scott, N. B. 241 ; 133 E. B. 723. 
Anmdations : — Mentd. Tif'wiii v. Edwards (1842), 9 M. & W. 

720 ; Mihvard v. llibbmt (1842), 3 Q. B. 120; Hull v. 

.Jaiison (18.56). 24 ij. T. (). S. 289 ; Miller v. TitherinKtoii 

(1801), 30 Ij. ,1. Ex, 217 ; C-arr 41, Iloyal Exchangre Asset;. 


Corpn. (1804), 

2 P. C. 636 ; iV. X CbUl 

derichsen v. Farquharson, 11 898 J 1 Q. B. 160. 

.J witness for pltf. 

stated, on cross-examination, that by the rules of 
the Jockey Club the owner of a horse might bet 
against his own horse then withdraw him ; — 
Held : the witness might be asked, on re-examina- 
tion, whether he did not consider such conduct 
dishonourable. — G reville v. Chapman (1844), 

5 Q. B. 731 ; 1 Dav. Mer. 553 ; 13 I.. .1. Q. B. 
172 ; 2 L. T. O. S. 419 ; 8 Jur. 189 ; 114 E. B. 
1425. 

Annotation: — Mcntd. Ilelsham v. Blackwood (1861), 17 

L. T. O. S. 100. 

4869. Cross-examination as to conversa- 

tion Whether whole conversation admissible In 
re-examination.] — T he Queen’s Case, No. 4729, 
ante. 

4870. .] — In an action against 

the Governor of Gibraltar, for assault A: false 
imprisonment, it was proved that a party of 
soldiers, undcu* the command of his military secre- 
tary, surrounded xdtf.’s house, & that while a 
si^arch was making in the adjoining house for a 
Spaniard who was susi)ected to be concealed there, 
jiltf., in attemx)ting to leave his house, was pre- 
vented from so doing by a sentinel placed at the 
dofir, who compelled him to return. It was also 
proved that the deft, had repeatedly expressed 
a desin* to a])pr(4iend the Siianiard ; that his 
secretary b(‘ing unattached, could not employ the 
troops on siicli a service except by his directions, 

6 that <h*ft. had n(‘ver called his secretary to 
account for what had occurred. It further 
apx>ear(*d. on th(' (‘vidence of pltf.’s brother, that 
l>ltf. had told him, that deft, expressed to yiltf. 
his regi'ct at having bc'on obliged to dirc^ct the 
S(;arch, No evidence was given on the ])art of 
deft. Pltf.’s brother, who was examined on inter- 
I'ogatories, having been asked upon cross-examina- 
tion as t'O some particulars of a convtu'sation which 
pltf. had told him, he, pltf., had Jield witli deft., ik> 
being asked, on re-oxamination, to detail the whole 
conversation, stated that pltf. had iniormed him 
that d(dt. had expressed his regret at being obliged 
to direct the search -.—Held : this evidence was 
admissible. — Glynn v. Houston (1841), 2 Man. 

G. 337 ; 4 State Tr. N. S. App. 131)8 ; 2 Scott, 
N. B. 548 ; 5 Jur. 195 ; 133 E. B. 775. 

Annotation : — Mentd. Scott v. Seymour (1802), 10 W. Tl. 739. 

4871 . — In cross-examining the 

master of J., prisoner’s counsel asked whether he 
did not put the age on the tombstone from the 
best infonnation he could get ; & he said he put it 
there in eonsequeneo of what J . told him. Counsel 
for the prosecution asked what it was that J . 
told him : — Held : this question could not be put. 
— B. V. Barber (1844), 1 Car. <fc Kir. 434 ; 8 
J. P. (544 ; sub nom. B. v. Bichards, Barber, 


4864 i. Exiiod of re -examination — 
Limited to questions arisinq out of cross- 
exnminatuyn. ] — On crosH-cxaniinution 
of deft., pltf.’s counsel put in his hands 
a deed from W. to deft. & others, & 
asked him wlicther he knew of the deed 
liavlnif been made, whether ho as a 
meml)er of an Orangro lodgre had 
accepted it '.—Held : deft.'s counsel 
had no rijfht on re -examination to ask 
deft, wliat took place between W. & 
him witii regard to the purchase of the 
land described in the deed. — Doe d. 
Wetmore V. Bell (1890), 30 N. B. II. 
83.— CAN. 

4864 ii. .1 — In an action 

against a street railway co. to recover 
damages for personal injuries, the vice- 
president of the co., called on pltf.’s 
behalf, was asked on direct examina- 


tion the amount of bounds issued by 
the CO. On cross-examination the 
witness was questioned as to the dis- 
position of the proceeds of debentures, 
& on re-examination pltf.’s counsel 
interrogated him at length as to the 
selling price of the shares on the Mon- 
treal exchange : — Held : on the cross- 
('xaniination of the witness by defts.* 
counsel the door was not opened for 
re-examination as to the selling price 
of the stock. — H esse v. St. John Ry. 
Co. (1899), 20 C. L. T. 113 ; 30 S. C. R. 
218.— CAN. 

4864 iii. . ] —The right to re- 

examine follows upon the exercise of 
the right to cross-examine, &, even if 
inadmissible matter be introduced in 
cross-examination, the right to re- 
examine remains, & the r\ile holds 


ood where the witness volunteers the 
tatement. If it be desired to avoid 
e -examination upon such matter, it 
aust 1)6 expunged at the instance of the 
larty cross-examining while it remains 
,s part of the testimony, the right to 
e-examine upiui It also remains. 
i. V. Noel (1903), 23 C. L. T. 293 ; 6 
). L. R. 385 ; 2 O. W. R. 776 ; 7 




4864 iv. 




-.1 — R. V. Matoews 


4304 V. .] — Noel r. Fitz- 

gerald (1824), 1 Hog. 135. — IR. 

e. Evidence improperly admitted — 
Whether objection waived — By re-ex- 
aminatum.] — When evidence is im- 

S roperly admitted on cross -ex amina- 
ou, if the other party re-examine 
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Fletcher & Dorey, 3 L. T. O. S. 142 ; 1 Cox, C. C. 
02 . 

Annotation : — Mentd. II. v. Uowiauds (1851), 5 Cox, C. C. 
436. 


4872. .] — A witness liaving been 

asked on cross-examination whether he did not 
hear a particular fact from A. & having answered 
“Yes”: — Held: question entitled counsel for 
deft., on re -examination of l.hat witness, to go 
into the whole conversation ^vith A. — Morris r. 
\\ iLSON (1848), 11 L. T. O. S. 515, N. 1\ 


Sub-sect. 4. — Power of Judge to Call and 
Examine Witness. 

4873. In civil proceedings — PlaintilT declining 
to call witness.] — Where an order for an issue from 
Chancery directs all witnesses to be examined, but 
pitf. declines to call some, conceiving his case made 
out, it seem^the judge will himself call the others. 
— Groom v. Chambers (1835), 2 Mont. & A. 742. 

4874. .] — Coulson v, Bisborough, No. 

4813, ante. 

4875. — — Necessity for consent of parties.] — 

Neither a judge nor an umpire has any right to 
call a witness in a civil action without the consent 
of the parties. — Nr P)nocii Zaretzky, Bock & 
Co., [1910] 1 K. B. 327 ; 79 L. J. K. B. 303 ; 101 
T. 801, C. A. 

A nnofaHons : — Refd. Shea r. Wilson, Barnsley (1916), 9 
B. W. C. C. 633 ; 11. v. Sullivan, U923] 1 K. B. 47. 

Right of cross-examination.] — See Nos. 

4803-4815, ante. 

In criminal proceedings.] — See Chjminal Law, 
Vol. XIV., pp. 207, 275, 270, Nos. 2731-2731, 
2851-2855, 2807-28(59. 

On election petitions.] — See Elections, Y^ol. 
XX., p. 105. 


SuB-sE(rr. 5. — Ke('allin(j Witnesses. 
See Nos. 5022-5020, 5033, 5031, 5037, po.si. 

Further evidence generally.] — Sec Hect. 7, 


Sub-sect. 0. — As to Bocuments. 

A, In GeneraL 

See Criminal Procedure Act, 1805 (c. 18), ss. 3 5. 
4876. Notice to produce document — Necessity for.] 
— In an action for libel for calling deft, a traitor, 
(•tc., counsel for the defence proposed to ask pltf. 
whether his name was not inscribed in a book stated 
to b(i a book containing a list of persons forming an 
association to convert this country to Catholicism : 
— Held : such question could not be asked without 
a notice having been given to produce the book. — 
Darby v. Ouseley (1850), 1 11. <to N. 1 ; 25 
L. J. Ex. 227 ; 2 Jur. N. S. 497 ; 1.50 E. R. 1093 ; 
sub noni. Derby v, Ousp:lp:y, 27 ij, T. O. S. 70 ; 
4 W. R. 403. 

An notation .—Refd. Honmaii v, Lostm* (1862), 12 C. B. N. 8. 
776. 


4877. — -.] — Cross-examination as to 

the contents of documents which there has been 
no notice to produce is permissible as when one of 
the parties to the suit is being cross-examined, the 
rules of evidence, as to notice to produce other- 
wise, are somewhat altered, & you may get 
anvtlung you can from them. — N evill v. Load- 
man (1800), 2 F. & F. 313, N. P. 

4878. Refusal to obey— Effect.] — Deft, can- 

not, in the course of pltf.’s evidence, cross-examine 
pltf.’s witnesses as to the contents of written 
documents, although notice has been given to 
pltf. to produce them, ^ he refuses to i)roduce 
them in that stage of the cause. — Sideways v, 
Dyson (1817), 2 Stark. 49, N. P. 

4879. What must be produced — Original docu- 
ment itself.] — To explain or contradict a statement 
made by a party as to an alteration in a will under 
which he was claiming : — Held : the probate of 
the will was not sulhcient evidence, but the original 
document itself should be put ink) the hands of 
the witness. — Brown v. Hughes (1858), 1 F. &> F. 
299, N. P. 

What questions may be asked.] — See Nos. 4883- 

Right of witness to see document.] — See Sub- 
sect. (5, B., post. 

To what documents reference may be made — 
Cross-examination to discredit witness.] — See 

Sect. 8, sub-sijct. 2, B., post. 

4880. Time for reading document.] — The 
Queen’s Case, No. 4729, ante. 

See 0. L. P. Act, 1854 (c. 125), s. 22 ; CTiininal 
Procedure Act, 18(55 (c. 18), s. 5, 

4881. .] — A witness for deft, was examined 

on a commission granted under Evidence on 
Commission Act, 1831 (c. 22), s. 4 ; on his cross- 
examination a paper signed by him was produced 
to him, & a i)ortion of his cross-examination 
re-examination related to it was founded on it. 
The paper was annexed Id the deposition ; — 
Held : this paper was not to be read as a part of 
tlio cross-examination of the witn(?ss, but, if 
pltf.’s counsel wished it to be read before th(5 
cross-examination was read, it must bo read as his 
evidence, so as to entitle deft.’s counsel to observe 
on it in a special rciply. — Stephens v. Eoster 
(1833), (5 C. & P. 289, N. P. 

4882. .] — If deft.’s counsel, in eross- 

1 ‘xamining a witness, put a letter info his hand, ^ 
after asking him if he wrote it, dc'sin^ him to 
read it, & then put questions upon it, deft.’s 
couiLsel is not bound to have the letter read till 
aft(*r lie has addressed tlie jury. — Holland v. 
Reeves (1835), 7 C. & P. 3(5, N. P. 

Effect of cross-examination on document.] — 

See Sub-sect. (5, (h, post. 

Cross-examination on documents referred to by 
witness to refresh memory.] — See Nos. 5013 501(5, 
post. 


B. What Questions may be asked. 

4883. As to contents of document.] — R. r. 

Murphy, No. 475(5, ante. 


Tipoa it, he thereby waives the objection 
to it. — S mith v. Gerow (1874), 2 Pug. 
425.— CAN. 

f. When not permissible .] — A party 
having before judgment examined 
another party to the cause adverse in 
interest is not entitled to a re-examina- 
tion of the same party except under tiio 
most spocial circumstances. — Thorn - 
RURN V. Brown (1879), 8 P. K, 114. — 
CAN. 

J. — VOL. XXIT. 


PART V. SECT. 6, SUB-SECT. 4. 

4874 i. In civil proceed ma8.]—KmK 
V. Kirk (1889), 15 V. L. II. 118.— AUS 

4874 ii. . ) — Leading questions may 

bo asked by the trial judge of a witness 
for the purpose of clearing up any point 
his former testimony had left doubtful, 
& indeed as to anj'' relevant matter as 
to which information not brought out 
by counsel was desired ; though in 


considering the weight to bo given to 
the testimony, the form of the questions 
was an element to be taken into 
account. — C onnor r. Brant Township 
(1914), 31 O. L. 11. 274 ; 5 O. W. N. 
438 ; 6 O. W. N. 206.— CAN. 

PART V. SECT. 6, SUB-SECT. 6.— 
B. 

4883 i. AstoamteMtsof documents .] — 
A party to an action may ho cross- 
U II 
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Evidence, 


Sect C» — Examhiaiion : Suh-aecL C, B. C.] 

4884. Document not put In.] — A party 

inay be cross-examined as to the contents of an 
affidavit which is not put in. An attesting 
witness’s description of himself as deponent is 
sufficient affidavit of his description, etc., under 
Bill of Sales Act.— Sladden v. Sergeant (1858), 
1 F. & F. 322. 

4885. .] — A party may be cross-examined 

as to whether he has received a letter of a certain 
date, & in certain terms, etc. — I reland v. Stiff 
(1858), 1 F. & F. 340. 

4g86. Document not admissible.] — Counsel 

ought not to suggest to the jury, by cross- 
examination or otherwise, the contents of docu- 
ments which he is not entitled to put in evidence. 
— K. v. Seiiam Vousby (1014), 84 L. J. K. B. 
1272 ; 112 L. T. 311 ; 31 T. L. B. 27 ; 24 Cox, 
C. C. 523 ; 11 Cr. App. Rep. 13 ; 78 J. P. Jo. 621, 
V, C. A. 

Annotation : — Mentd. R. v. Gibblns & Proctor (1918), 82 

J. P. 287. 

4887. As to handwriting in which document 
written — Previous contradictory statement by wit- 
ness.] — (1) Evidence of statements by witnesses 
on other occasions, relevant to the matter at issue, 
Ac inconsistent with the evidence given by them at 
the trial, is always admissible, in order to impeach 
the value of their testimony ; but it is only such 
statements as are relevant that are admissible. 
In order to lay a foundation for the admission of 
such contradictory statements, Ac to enable the 
witness to explain them, & for that purpose only, 
he must be asked whether lie ever said what is 
suggested to liirn, witli the name of the person to 
whom or in whose iiresence ho is supposed to have 
said it, or some other circumstance sufficient to 
designate the particular occasion. If the witness, 
on the cross-examination, admit the conversation 
imputed to him, there is no necessity for giving 
other evidence of it ; but if he says he does not 
recollect, that is not an admission, & evidence may 
be given on the other side that the mtness did say 
what is imputed, provided the statement be relevant 
to the matter in issue. 

(2) If the witness had made a previous contra- 
dictory statement, in writing, on a matter relevant 


to the issue, he maybe asked, on cross-examination 
whether the paper containing it is of his hand- 
woiting ; & if he admit it, that will entitle the 
other side to read it ; & if it contradicts the evidence 
of the witness, he may be called back to explain it. 
— Crowley v. Page (1837), 7 0. & P. 789. 
Annotation: — As to (1) Coiud. Russell r. Russell & Mayer 

(1923), 129 L. T. 161. 

4888. Circumstances causing belief.] — R, 

t;. Murphy, No. 4760, ante, 

4889. .] — On the cross-examination of a 

witness as to liis knowledge of handwriting, a paper 
not in evidence may be put into his hand, & he 
may be asked whether it is in deft.’s handwriting, 
in order to comment upon the difference, if any, 
between his answer Ac the answers of the other 
witnesses to the same question ; but not for the 
purpose of asking him whether, having looked at 
such paper, he still persists in saying that the 
acceptance in question is not in deft.’s hand- 
writing. — Sturmy V. Evans (1850), 16 L. T. O. 8. 
05, N. P. 

4890. Founded on statements made by servants.] 

— ^Amalgamated Properties of Rhodesia 
(1913), IjTD. V, Globe & Phcenix Gold Mining 
Go., Ltd. (1915), 140 L, T. Jo. 8. 

4891. Whether extracts from text-books may be 
read — On cross-examination as to custom.] — Harri- 
son V. Universal Marine Insurance Co. (1802), 

I 3 F. & F. 

C, Produciion and Jyispeciion of Document, 

Documentary evidence, generally, see Part IV., 
ante. 

See Criminal Procedure Act, 1805 (c. 18), s. 5. 

4892. Production of document — Necessity for — 
Affidavit.] — A witness cannot be cross-examined as 
to what he swore in an affidavit, unless the affidavit 
is produced. — Sainthill v. Bound (1801), 4 Esp. 
74. 

Annotation : — Consd. R. v. Chrisiopber (1850), 2 Car. & Kir. 

994. 

4893. .] — On trial of an informa- 

tion by the A.-G. for penalties, deft., who had been 
held to bail, had subpoenaed the officer from the 
Queen’s Remembrancer’s Office t<i produce the 
affidavit on which he had been held to bail, with 


oxaiuinod as to anything which has 
hocn said or road in his hearing, even 
if it should bo the contents of an 
affidavit or other instrument. — Can- 
ning V. Brown (1 867 ), 6 N. S. W, S. C. K. 
169.-~AUS. 


4883 ii. .] — Asking a witness if 

ho wrote a letter containing certain 
statements, which wore read to him, 
is improper, & a ground for a now trial 
if the letter is material. — 1*owell v. 
Wark (1880), 20 N. B. R. 15.— CAN. 


4883 iii. .] — It is a general salu- 

tary, & intelligible rule that if a witness 
Is under cross-examination on oath, he 
should be given the opportunity, if 
ilocuments are to be used against him, 
to ttjuder his explanation & clear up 
the paitlcular point of ambiguity or 
dispute. — Bal Ganoadhab Tilak v. 
Whuinivas I*andit (1915), 1. L. R. 39 
Bom.411.— IND. 

4883 iv. .] — A witness may be 

askod if ho copied a note, but he will 
not bo allowed to speak os to tho con- 
tents of tho copy. — M iller v. Moffat 
(1820), 2 Murr. 322.— SCOT. 

4884 i. Document not put in. ] — > 

As a general rule a witness cannot be 
examined as to tho contents of a paper 
not in evidence. — L awton v. Tarratt 
(1858), 4 AU. 1.— CAN. 

4884 li. .1 — It is discretion- 

ary with tho judge at Nisi Pritts, whether 
ho will allow a witness to bo cross- 


examined as to tho contents of a 
written statement made by him with- 
out the writing being i>roduced. — 
Lawton v. Chance (1859), 4 All. 411. 
—CAN. 

4884 iii. .] — ^Where, on tho 

cross-examination of pltf., deft.’s 
counsel examined him as to the time 
ho entered into a partnership, & his 
interest in it : — llcld : pltf. was 
entitled to go into tho contents of tho 
whole agreement, although it appeared 
there were written articles. — T ozer 
V. Hutchison (1869), 1 Han. 640. — 
CAN. 

4884 iv. .) — ^Whoro a sailing 

chart was put in evidonoo, & witness 
asked on cross-examination in what 
respect it differed from another on 
board deft.’s vessel : — Held : this 
evidence was improperly admitted. — 
Jackson v, McLbllan (1873), 2 I’ug. 
83.— CAN. 

4884 v. .) — Doe d. Wet- 

more V. Bell (1890), 30 N. B. R. 83. — 

CAN. 

4884 vi. .1 — A party cannot 

upon a cross-examination givo i)arol 
evidence of a written instrument which 
is in his own possession. — H unter v. 
Kkhoe (1794), lUdg. L. & S. 355.— IR. 

4884 vii. .] — witness who 

hold farms under leases was asked in 
oross-examination, whether he held 
more than one farm, & w'hethcr, by 


his leases, ho was hound to residence 
Held: in cross-examination the con- 
tents of a lease cannot bo proved by 
pai’ol; the practice of the estate may 
bo proved, but not the conditions of 
particular leases. — DAL/JELr. Queknh- 
BERRY’8 (DuKPO EXECUTORS (1826), 4 
Mnrr. 10.— SCOT. 

4884 viii. . ] — It is incompe- 

tent to ask a witness what waathoimport 
of correspondence, which might itself 
have been recovered & produced. — 
Gibson v. Anderson (1846), 9 Dunl. 
(Ct, of Sese.) 1.— SCOT. 

g. Meaning of writing.} — In- 

competent to ask a witness tho mean- 
ing of a writing, but competent to ask 
if the writing gives a fair representation 
of facts with which he Is acquainted. — 
Hamilton r. Hope (1827), 4 Murr, 
222.— SCOT. 

h. .] — Bayne v. Mac- 

Gregor (1863), 1 Maeph. (Ct. of Boss.) 
015 ; 35 Sc. Jut. 368.— SCOT. 

k. Whether extracts from text hooks 
— Have influenced expert evidence.) — 
It is not admissible to ask medical 
witnesses on cross-examination what 
books they consider the best upon the 
subject in question, & then to read such 
books CO the jury ; but they may be 
askod whether such books have in- 
fluenood their opinion. — Brown v, 
Sheppard (1856), 13 U. C. R. 178.— 
CAN. 
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a view of being able to give it in evidence to cross- 
examine the person who had made the affidavit, 
if he should be called as a witness on the trial. 
The person who made the affidavit was called as a 
witness on the trial, &, for the purpose of cross- 
examining him deft/s counsel wished to put in 
the affidavit ; — Held : the officer was bound to 
produce it, & deft, had a right to make use of it in 
this way ; but if the affidavit was made by another 
deponent b^des the witness, &; related to other 
persons besides deft, the latter would be only 
entitled to use so much of the affidavit as was 
sworn by the witness, & as related to deft, himself. 
— A.-G. V. Bond (1839), 9 C. &; P. 189. 

4894. Production of office copy*] 

— On an application for a new trial, one of the 
witnesses made an affidavit. The same witness 
wfis called on the second trial. It was proposed 
to cross-examine the witness from an office copy 
of her affidavit, which was ordered by a judge’s 
order in the usual form, to be admitted as a true 
copy : — Held : tliis might bo done, & it was not 
necessary to have the original affidavit to cross- 
examine upon. — Davies v, Davies (1840). 9 
a & P. 252. 


4895. ; .]■— Where a witness, who 

previously to his examination has made an affi- 
davit as to the subject-matter thereof, &, on the 
examination, contradicts the affidavit in one 


particular, but has not had the affidavit produced 
to him, it is not an objection to a commission to 
examine witnesses as to his credit in this ct. though 
it would if he had been publicly examined. Neither 
is it an objection that the affidavit was taken by 
the solr. to pltf. of his own authority, though it is 
highly improper. — Harvey v. Mount (1844), 7 
Beav. 617 ; 13 L. J. Ch. 440 ; 3 L. T. O. S. 340 : 
8 Jur. 903 ; 49 E. R. 1166, 


Annotaiion : — Consd. Ponny v. Watte (1848), 2 Do G. & Sm. 
601. 


4896. ,] — Where a witness in 

cross-examination is asked a question as to a fact, 
to wliich he has spoken in his affidavit, he is not 
entitled to refuse answering the question until 
the paragraph in such affidavit is shown to him. 
— Gwynne v. Watney (1858), 31 L. T. O. S. 
231. 


4897. .] — Sladden v. Sergeant. 

No. 4884, a7ite. 


4 g 9 g, Production of examination 

in bankruptcy referred to In affidavit.]— Where a 
document is referred to in an affidavit, such as an 
examination taken in bkpey., to enable a proper 
cross-examination to be had, such document will 
be ordered to be produced. — Bell v. Johnson 
(1801), 1 John. & H. 682 ; 4 L. T. 636; 9 W. R 
549 ; 70 E. R. 918. 

Evidence by affidavit, generally, See Part VII. 
poet. 


4*899. Document written by witness.] 

;^(1) A party to the action, being called as a 
witness on his own behalf, may be asked in cross 
examination the contents of a letter which he has 
written, without producing the letter. 

(2) If a question arises as to the contents of a 
written instrument, & you can get a witness to 
come & swear that he heard pltf. say that it con- 
tained such & such expressions, that is good 
evidence of the contents of the document without 
producing it, & if pltf. is himself in the box, you 
may ask him as to the contents of the document 
& his answer will be as good evidence as 
previous statement. He may, perhaps, refer to 
the deed for better information, & perhaps the 
judge might say that the document ought to be 


produced (Pollock, O.B.).— Farrow v. Blom- 
FIELD (1859), 1 F. & F. 653. 

4900. ,] — The Queen’s Case, 

No. 4729, an<e. 

4901. .] — In an action by the 

assignees of bkpt., where a witness for pltf. states 
that he investigated bkpt.’s accounts, & that the 
result of that investigation was stated on paper, 
he may be cross-examined as to the conclusion at 
which he arrived, without producing the paper. — 
Clough v. Taylor (1843), 1 L. T. O. S. 651. 

4902. — ; .] — A witness cannot, upon 

cross-examination, even for the purpose of dis- 
crediting him, bo asked as to the contents of a 
written paper which is neither produced nor its 
absence accounted for. Therefore, where a witness 
was asked, upon cross-examination, a letter in his 
own handwiiting being shown to him, “ Did you 
not write that letter in answer to a letter charging 
you with forgery ? ” ; — Held : the question was 
inadmissible for any purpose, inasmuch as it was 
an attempt to get at the contents of a written 
document which for anything that appeared might 
have been produced. — MacDonnell v. Evans 
(1852), 11 C. B. 930 ; 21 E. J. C. P. 141 ; 18 
L. T. O. S. 241 ; 16 J. P. 88 ; 16 Jur. 103 ; 138 
E. R. 742. 

Annotaiion : — ^Distd. Hemnau v. Leatcr (1862), 12 C. 13. N. S. 

77C. 

4903. Document not written by 

witness.] — R. v. Grimwade (1844), 1 Car. & Kir. 
592 ; 3 E. T. O. S. 343 ; 8 J, P. 698 ; 1 Cox, 0. C. 
67. 

4904. Record of public Judicial 

proceedings.] — In an action charging deft, with 
having made a fraudulent representation as to the 
price which certain seedsmen in Eondon would give 
for certain seed, whereby pltf. was induced to sell 
it for a lower price than he otherwise would have 
done, deft., who appeared as a witness, liaving, 
in his examination-in-chief, denied the alleged 
misrepresentation, was asked on cross-examination 
whether there had not been proceedings against 
him in a county ct. at the suit of A. in respect of 
a similar claim, which he has resisted, &; upon which 
he liad given evidence, & the jury had notwith- 
standing found their verdict for the then pltf. 
It was objected by deft.’s counsel that the questions 
relating to the contents of public judicial proceed- 
ings, which must bo in writing, could not be asked, 
but that the record must be produced. The 
objection having been overruled, & the questions 
allowed to be put ; — Held : the ruling was correct. 
—Henman Eester (1862), 12 0. B. N. 8. 
776 ; 31 E. J. C. P. 306 ; 9 Jur. N. S. 601 ; 142 
E. R. 1347. 

Annotaiion : — ^Refd. Beaufort v. Crawshay (1866), L. R. 1 

C. P. 699. 

4905. .] — When a witness is asked 

as to what he said on a previous occasion, he is bound 
to answer the question : he cannot insist on seeing 
what he previously said before he answers it ; he 
must answer (Eord Esher, M.R.). — North 
Australian Territory Co., Ltd. Golds- 
BOROUGH, Mort & Co., Etd., [1893] 2 Ch. 381 ; 
62 L. J. Ch. 603 ; 69 L. T. 4 ; 41 W. R. 601 ; 2 
K. 397, C. A. 

Annotations -Mentd. Re Standard Gold Mininj? Co., [1895] 
5 ; jRe Straclian, [1895] 1 Ch. 439 ; Goldstoiie v. 
I, Deacon, [1899] 1 Ch. 47 ; Re Merchants Flro 

Uffleo (1899), 68 L. J. Ch. 211. 

4906. Right of Inspection — By other side — 
Document used to prove handwriting.] — Where a 
witness on cross-examination proves the hand- 
writing of the opposite party to a paper, the 
counsel for such party has no right to see the 
paper to enable him to foimd an examination as 

H II 2 
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Evidence. 


Sect. 0. — Examination : Suh-acct. 0, C. ; auh-sect. 

to whether it was really the writing of his client 
or not. — K ussell v. Bidek (1834), 6 0. & P. 416, 
N. P. 

Annotalion Mentd. Bannister v. Hyde (1860), 1 L. T. 438. 

4907. .] — The mere fact of 

counsel, whilst cross-examining a witness, putting 
a document into tlie witness’s hand, & asking him 
whether it is in his handwriting, does not entitle 
the opposite counsel to see such document ; but 
the opposite counsel has a right to see the docu- 
ment, before the cross-examining counsel proceed 
to found any question on the document itself. 
Where A. was called by deft, to prove conversa- 
tions between pltf. & the agents of deft. ; & after 
deft.’s case had closed, it was proposed to call B. 
on the part of pltf., to contradict A. : — Held : 
notwitlistanding the course of cross-examination 
pursued by deft.’s counsel, had been such as to 
give notice of deft.’s case, B. might be called to 
contradict A. as to what took place between pltf. 

the agents of deft., on any occasion on which A. 
liad admitted in his evidence that B. was present. — 
Cope v. Tiiames-Haven Dock Co. (1848), 2 
Car. & Kir. 757 ; affd, 12 Jur. 923. 

4908. ^ — .] — If a document be given 

to a witness during cross-examination for the 
purpose of identifying the handwriting, counsel 
for the party whose witness is in the box has a 
light to inspect the document sulliciently to enable 
him to re-examine about the writing, also to 
identify the docunumt in case it should after- 
Avards be put in evidence. lie has, however, no 
right to read the document tlirough, nor to com- 
ment upon its contents, until it be ])ut in by the 
other side, although he may remark upon its 
absence if it be not put in. 

In an action by exors. against a son of their 
testator to reoovc;r money received by liirn from his 
father, Die debtor side of testator’s account book, 
containing nntri(*s of the receipt of interest from the 
son : — JpM : to be admissible in support of pltfs.’ 
contention that the money had been lent & not 
given, although the right of pltfs. witliout consent 
to put in the other side, whicli contained no 
entries opposed to the advantage of the Avriter, 
was doubtful. — Peck v. Peck (1870), 21 L. T. 670 ; 
18 W. H. 295. 

4909. .] — CiiowLEY V. Page, No. 4887, 

ante. 

4910. Failure of cross-examination.] — 

If counsed who cross-examines put a paper into 
the witness’s hand, & puts questions on it, & any- 
thing comes of those questions, counsel for the 
opi)ositc party have a right to see the paper & 
re-examine on it ; but if the cros.s-examination 
founded on the paper entirely fails, iSi, nothing 
comes of it, the opposite counsel have no right to 
see the jmper. — K. v. Duncombe (1838), 8 (J. J*. 

369, N. P. 


4911. Whether document evidence — For party 
cross-examining.] — If, during the cross-examina- 
tion of one of pltf.’s witnesses, deft.’s counsel, 
under a notice to produce, calls for a book which 
pltf.’s counsel produces, deft.’s counsel, if he looks 
over the book, so as to see the contents of several 
pages of it, will be bound to put it in as his evidence. 
— Calvert v. Flower (1836), 7 C. & P. 386, N. P. 

4912. .] — A witness for pltf. having 

stated that he had never heard of a certain agree- 
ment in writing, the agreement was put into his 
hands, & he was then asked by deft, whether he 
had seen an agreement respecting the above 
matter ; he replied, “ Never, before I came into 
ct.” : — Held : deft., if he wished the agreement 
read, must put it in his own evidence. — Keys v, 
Harwood (1846), 2 O. B. 905 ; 15 L. J. C. P. 207 ; 
7 L. T. O. S. 161 ; 135 E. B. 1201. 

4913. For other party — Document used to 

prove handwriting.] — (1) If a document is on 
cross-examination put- into the hands of a witness, 
that he may prove it, the other cannot 

claim it, in order to ynit it in as his evidence. 

(2) Qu. : such witness is asked to prove the 
handwriting only, whether the counsel on the other 
side is entitled to see it. — Collikk v. Nokes (1849), 
2 ( W. & Kir. 1012 ; 15 I.. T. O. S. 189, N. P. 

4914. .] — Deft.’s counsel, on cross- 

examination of jdtf., read a letter from him, 
which in ellect answered his case, & then sub- 
mitted that there Avas no evidence for the jury ; — 
Held : the ct. in hanc., in considering whether 
there was evidence, could not look at the letter as 
pait of xdtf.’s case. — Baw^unos v. Chandler 
(1851), 9 Exch. 687. 

4915. For both parties.] — A book having 

been allowed to be referred to by pltf.’s counsel 
on cross-examination, being the accounts of the 
solrs. employed to prepare the will, entries therein 
alloAved to be referred to by both parties, for the 
V>uri)ose of proving from whom the instructions 
to prepare the will really emanated. — Martin v. 
Johnston (1858), 1 F. Si F. 122. 

4916. Whether whole document must be read — 
Joint affidavit.] — A.-(i. v. Bond, No. 4893, ante. 

4917. Cross-examination as to part of 

document.] — Tindall v, Baskett, Baskett v, 
Tindall (1861), 2 F. & F. 611, N. l\ 

4918. .] — On cross-examination some 

letters Avritten by a witness who was not a party 
in tlio cause were put into her hand & she was asked 
to exjdain the meaning of certain passages therein 
contained Si Avheblier what she wrote in such 
passages was true ; — Held : the other party was 
entitled to have the whole of such lott/crs read. — 
Smith v. Pkickett & Morrell (1861 ), 7 Jur. N. S. 
610. 

4919. .] — On an indictment for ob- 

taining money by a false pretence, that a parcel 
contained all letters written by prosecutrix to 
prisoner, <fc which he had promised, in considera- 
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4909 1. Right of impection — Hy other 
aide .] — If the cross -oxamliiiiu? counsel, 
after putting a paper into the hands 
of a witness, merely asks him some 
question as to Its gcnoral nal.ui'e or 
Identity, his adversary will have no 
right to see the document, but if the 
paper be used for the purpose of re- 
freshing the memory of the witness, or 
if any question be i)ut respecting its 
contents or as to the handwriting in 
which it is writtiui, a sight of it may 
then bo demanded by the opposite 
counsel, — Jarat Kttmari Dassi r. 
Bissessuu Dtrn’ (1911), I. L. II. 39 


Calc. 24:).— IND. 

4914 i. WheUter doeument evidence — 
For other parly .] — Papers i>roved on 
cross-examination are to bo treated as 
the evidence of the party producing 
them.~<^RANE V. Clahkk (1828), 
N. B. Dig. 350.— CAN. 

4914 ii. .] — The mei*e fact 

of pltf., during the triud voce examination 
of deft., producing documents for the 
purpose of having thorn proved, will 
not entitle deft, to their production for 
the genernl purposes of the suit. — 
Howcurr v. IIees (1851), 2 Gr. 553. — 
CAN. 

4914 iii. .] — If the cross- 


examining counsel seek to contradict 
a witness by the aid of a written 
document, as, for example, from his 
informations in a criminal case, that 
document must be given in evidence.- 
French v. French (1850), 2 Ir. Jur. 
21.— IR. 

4914 iv. .] — Defender may 

prove documents on cross-examination, 
but, if be uses them in evidence, pursuer 
has a reply. — Lindsay v. Gilchrist 
& Black (1822), 3 Murr. 96.— SCOT. 

4914 V. .] — If a pursuer 

observes on letters irroved in cross- 
examination, they become his evi- 
dence. — Mackenzie v. Roy (1830), 
6 Miut. 257.— scot. 
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tion of the money, to give up to her: — Held: 
counsel for the prosecution were not bound to have 
the letters read, although the counsel for prisoner 
might cross-examine as to the contents of any 
of them, have any read for that purt)ose. — H. 
r. CoLiTcci (18«1), 3 & F. 101. 


Sub-sect. 7. — Rp:freshing Memory op 
Witness by Reference to Documents. 

A. At What Time Document must be made* 

4920. Whether contemporaneously with facts 
referred to.l — Where a witness swears to a matter, 
he is not to read a paper for evidence, though ho, 
may look upon it to refresh his memory. But if 
he swears to words, he may read it, if he swears he 
presently committed it to writing, that those 
are the very words (Holt, C.J.). — Sandwell v . 
Sandwelu (1697), Comb. 415 ; Holt, K. B. 295 ; 
90 E. R. 58 J, N. P, 

Amwtat ion Reid. Hill v. Barry (1812), 7 Jiir. 10. 

4921. .J — R. V. liAYER (1722), 16 State Tr. 

93 ; 8 Mod. Rep. 82 ; 88 E. R. 64. 

Annoi'dionti : — Mentd. Ih v. Orrery (1722), 8 Mod Uop 96 * 
Jt. V, Laml)e (1791), 2 Leach, 552 ; U. v. O’Coiinoll (1844)! 
5 8tate Tr. N. 8. 1 ; li. v. Duffy (1849), 7 State Tr. N. S. 
795 ; Mulcahy v. It. (1867), 15 W. It. 446. 

4922. .J- -To prove an act of bkpev. com- 

mitted some years back, an old witness shall be 
allowed to recnir to his deposition made at the time, 
to r(‘fresh his memory, thereby ascertain the 
date of such act of hkpey. — V auohan r. Martin 
(1796), 1 Esi). 439, N. P. 

Aumdtition :—kpld. SjnitJi v. Morgan (1839), 2 Mood, & R. 
257. 


4923. .] — To enable a witness to use a 

paper written by himself for the purpose of re- 
freshing his memory, it must be shown that the 
paper was written, contemporaneously with th(‘ 
transaction it refers to. — Steinkelleu v. Newton 
(1838), 9 C. P. 313, N. P. ; subsequent proceedings 
(1840), 6 Man. k, G. 30, n. ; (1841 ), 2 Mood. & H. 372. 

Amioicdum : — Mentd. Robinson v. Davies (1879), 28 W. R 

255 . 

4924. .] — Semhle : whore a witness had been 

examined before comrs. of bkpt. shortly after the 
act of bkpey., he may refer to the deposition ho 
then made, for the purpose of refreshing his 
memory as to the date. — S mith v . Morgan (1839) 

2 Mood. & R. 257, N. P. 

Amioicdion Mentd. IMetlers Brown (1 8G3), 1 H. & C. 686. 

4925. ,] — It is essential that a witness 

producing a memorandum by which to refresh his 
memory as to a fact, should he enabled to swear 
positively to the truth of sucli fact, although he 
has no present independent recollection of it ; 
but it is not essential that the memorandum 


I should have been contemporary with the fact. — 
Hill v. Barry (1842), 7 .lur. 10. 

4926. .] — The log of a ship is inadmissible, 

because, a vessel, during a j>eriod of war, when 
cases of joint capture are constantly arising, might 
make any statement whatever in the log, which 
statement might afterwards be converted into 
evidence on behalf of the very persons who make the 
statement. That is contrary to the first principles 
of justice. Where an entry in a log has been made 
by any iiarticular individual at the time of the 
transaction, that individual, when he comes to be 
examined, has a right to refer to the entry, in the 
log, for the purpose of refreshing his memory, that 
log having been made by himself at the time, & he 
swearing, not to the truth of tlie log, but, to the 
best of his belief, certain facts to be true, & refresh- 
ing his memory merely from the entry at the time. 
But the ct. will not admit the contents of the log 
itself (Dr. Lushingtox). — The Hociedade Feltz 
(1842), 1 Wm. Rob. 303 ; 1 Notes of Cases, 286 ; 
4 L. T. ,528 ; 6 .Tur. 134; 7 Jur. 956 ; 166 E. R, 
585. 

4927. Document made shortly afterwards.] 

— On the trial of an issue directed by the Ct. of 
Ch. to try whether a deed of assignment was 
fraudulent or not, a witness was called to prove 
that another deed, which bore date more than three 
years before the trial, was not executed on the 
day on which it bore date, but was executed by 
one party on the day after, by the other three 
days after. The witness stated, that he could not 
recollect how this was, but stated that he had been 
examined on this subject before eomrs. of bkpt. 
within a fortnight of the time when the matters 
occurred, & when the facts were fresh in his 
memory. He stated that his examination before 
the comrs. was not in his own handwriting, but 
he had signed R : — Held : the witness would bo 
allowed to look at his examination, to refresh his 
memory. — Wood v. Cooper (1815), 1 Oar. &; Kir. 
615. 

4928. .] — Great Western Ry. Co. 

V. Gurton (1858), 1 F. & F. 359, N. P. 

4929. .] — A witncjss cannot refresh his 

memory from depositions in bkpey. made some 
time after the facts deposed. — Whitfield v. 
Aland (1819), 2 Car. <fc Kir. 1015 ; 15 li. T. O. 8. 
189, N. P. 

4930. .] — As th(i re(;eipts wore con- 

temporaneous documents, ho [pltf.] may refresh 
his memory by looking at them (Byles, .T.). — 
His(!OX V. Batchellor (1867), 15 L. T. 513, 
N. P. 

Annotaiion -Mentd. CJreeii r. Wilght (1876), 1 C. P. D. 591. 

4931. .] — R. V, Ditnc^an (1890), Wood 

Renton’s Law & Practice in Lunacy. x>. 908. 


PART V. SECT. 6, SUB-SECT. 7.— A. 

4920 i. Whether contemporaneously 
with facts referred to .] — A horoscope 
is not a clocutnent to bo rolled upon as 
a probative document in itself, but it 
is a record made by the witness at the 
time to which he is entitled to refer 
for the purpose of refreshing his 
memory & is therefore admissible. — • 
Banwari Lap v, Mahesh (1918), 
I. L. R. 41 A11.63.--IND. 

4920 ii. .] — A witness is not en- 
titled to look at notes unless made by 
Lira at the time the transaction 
occurred. — Robertson v. Ferguson 
(1820), 2 Murr. 303.— SCOT. 

4920 iii, . ) — A witness may refresh 

his memory by looking at notes made 
by him at the time a fact occurred. — 
Oswald v. Lawkie (1828), 5 Murr. 6.— 
SCOT. 


4920 iv. .] — A witness not 

allowed to look at a note made by lilm 
on the morning of the trial. — Graham 
V. Loch (1829), 5 Murr. 74.— SCOT. 

4927 i. Document made shortly 

afterwards .) — A constable called as a 
witness in a betting prosecution ad- 
mitted that ho was relying, with 
regard to the names of the races, on 
his recollection of what ho wrote in a 
memorandum made several days after 
the races, & not on his recollection 
of the names of the races from what he 
read or heard on the day on which 
they were held. Deft.’s counsel called 
for the document which was not pro- 
duced & a request for an adjournment 
to enable production was refused : — 
Held : the evidence of the constable 
relating to the names of the races 
was inadmissible. — Ames v. Nichol.son, 


[1921] S. A. 8. 11. 221.— AUS. 

4927 ii. .1- A witness may, 

to refresh his memory, refer to a 
memorandum made near the time when 
the event occurred, when the fact was 
fresh in his mind.— Frahku v. Fraser 
(1864), 14 C. P. 70.— CAN. 

4927 iii. .] — Deft, as a wit- 

ness produced an entry in one of his 
books of account made at a time when 
the transaction to which It related was 
still fresh in his memory : — Deld : as 
the ct. below would have been justined 
in allowing the witness to refresh his 
memory by reference to the entry & 
as no objection was then taken to the 
production of the entry. It was now 
too late to raise the objection. — 
Harris v. Mayer (1911), App. D. 200, 
- S. AF. 
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Sect. 6. — Examination: Siibsect, 7, C. <Sc D-1 
B. By Whom Document may be made. 

4982. General rule.] — A witness on the trial of 
a cause may refresh his memory from a document, 
though not written by himself. — Henry v. Lee 
(1814), 2 Chit. 124 ; previous proceedings, sub nom. 
Henry v. Leigh (1813), 3 Camp. 499, N. P. 
Annotations :—'Exvld. Sc Distd* Burton v. riummer (1834), 

4 Nev. & M. K. B. 315. Refd. Hill tJ. Barry (1842), 7 

Jur. 10. 

4933. .] — The general rule is, that no paper 

can be put into the hand of a witness to refresh 
his memory, which is not of his own hand^^riting. 
Therefore, if he is asked whether he has not been 
imprisoned in Ifrance, the counsel asking this 
cannot put into his hand an authenticated copy of 
the sentence of the French Ct. — Meagoe v. Simmons 
(1827), 3 C. &P. 75, N. P. 

Annotation: — Mentd. A.-G. v. Hitchcock (1847), 11 Jur. 

478. 

4934. .] — The clerk in a solr.’s office when 

speaking to facts within liis own knowledge may 
refer to the “ office journal ” in order to fix the 
dates of those facts; but cannot speak to facts, 
not within his knowledge, from entries m the 
journal, not in his own handwriting. — Btjtlin v. 
Barry (1837), 1 Curt. 614. 

Annotations: — Mentd. Wright d. Tatham v. Doe (1837), 7 

Ad. & Kl. 313 ; Durllug & Parker v. Lovelaud (1839), 2 

Curt. 225 ; Dumell v. Oorfleld (1844), 1 Hob. Eccl. 51 ; 

Haslilow r. Stobio (1805), L. H. 1 P. & D. 64. 

4935. Document not made by witness personally 
— Examined by witness.]— -A witness for the purpose 
of refreshing his memory may refer to entries in a 
book, which he did not writo with his own hand 
but which lie regularly examined, from time to 
time, soon after they were written, & while the 
facts stated in them were fresh in his recollec- | 
tion. — Burrouoii v. Martin (1809), 2 Camp. 12, 
N, P. 

Annotations: — ^Expld. & Dlstd. Burton v. Plunimor (1834), 

4 Nev. & M. K. B. 315. Refd. Hill v. Barry (1842), 7 

Jur. 10. 

4930, Checked by witness.] — Burton v. 

Plummer, No. 4995, post. 

4937. .] — The prisoner was a time- 

keeper & T. was pay clerk in the employment of a 
colliery co. It was the duty of the prisoner every 
fortnight to give a list of the days worked by the 
workmen to a clerk who entered the days & the 
wages due in respect of them in a time book. At 
j3av time it was the duty of the prisoner to read 
out from the time book tlie number of days worked 
by each workman to T. who paid the wages accord- 
ingly ; T. saw the entries in the time book while 
the prisoner was reading them out. Upon the 
trial of an indictment charging the prisoner witl 
obtaining money by false pretences : — Held : T, 
might refresh his memory by referring to the 
entries in the time book in order to prove the sums 
paid by liim to workmen. — R. v. Langton (1876) 

2 Q. B. D. 296 ; 46 L. J. M. C. 136 ; 35 L. T. 527 : 
41 J. P. 134 ; 13 Cox, 0. C. 345, C. C. R. 

Annotation : — -Mentd. R. v. May (1900), G4 J. P. 570. 

4938. Dictated by witness.] — Where e 

person was in communication with the police, & 
duly reported to them the proceedings of a criminal 
conspiracy : — Held : such person when examined 
as a witness might refresh his memory from such 
reports, though they were taken down from his 
lips by an inspector of police, & then read over to & 


signed by the witness. — R. v. Mullins (1848), 12 
J. P. 776 ; 3 Cox, C. C. 526. 

Annotations: — ^Mentd. R. v. BJekley (1909), 73 J. P. 239 ; 
R. V. Wilson, Lewie & Havard (1911), 6 Cr. App. Rep. 126 ; 
R. V. Watson (1913), 109 L. T. 335 ; 11. v. Boekorville, 
11916] 2 K. B. 658. 

4939. .] — "Senible : a witness inay 

refresh liis memory from notes taken in writing 
by a policeman from the lips of the witness, which 
have been read over to & signed by tlie witness. — 
R. V. CuFFEY (1848), 12 .T. P. 807. 

4940. .] — A solr., for the purpose of 

refreshing liis memory, may be allowed to look 
at his own account of his interview with the 
prisoners, dictated by him to a shorthand writer, 
& by the latter written in longhand shortly after 
the interviews took place, & read over by the solr. 
shortly afterwards, although the shorthand writer 
is alive & is not called as a witness. — R. v. Dexter, 
Laidler & Coates (1899), 19 Cox, 0. C. 360. 
Annotations : — -Mentd. R. v. Turner (1909), 3 Cr. App. Rep. 

103 ; R. e. Waller (1909), 26 T. L. R. 142. 

4941. Assented to by witness.] — A ship's 

log, written by the mate, who is abroad, may be 
used to refresh the memory of the captain, who read 
it about a week after it was written. — ^Anderson 
V. Whalley (1 852), 3 Oar. & Kir. 54 ; 19 L. T. O. S. 
365. 

4942. Notes of counsel.] — A witness may 

refresh his memory from the notes of counsel 
taken on his brief at a former trial ; but the witness 
must afterwards speak from a refreshed memory 
& not merely from the notes (Alderson, B.). — 
Lawes V. Reed (1835), 2 Lew. C. 0. 152. 
Annotaticnis :—Exm. R. v- Cufley (1848), 12 J. P. 807. 

Dbtd. 11. V. Mullins (1848), 12 J. P. 776. 

C. Jndependeni Recollection of Facts to which 
Witness testifies. 

4943. Whether necessary.] — Hill v. Barry, No. 
4925, ante. 

4944. .] — A witness, who states that he had 

at one time received a number of letters from one 
of the parties in a cause, containing statements 
with reference to a particular fact, but which 
letters he had since destroyed, cannot be examined 
as to the general contents of such letters, for the 
purpose of ascertaining the impression thereby 
produced in his mind with reference to the fact 
in question. The editor of a newspaper swore that 
A. was the writer of a certain article which had 
appeared in that paper many years before, & that 
the manuscript had been lost. A. stated that 
he had been in the habit of writing such articles 
for the newspaper in question, but that he had no 
recollection of having sent the particular article 
now referred to. He swore, however, that all the 
stat/eraents made in the articles he did send were 
true; — Held: the newspaper might be put into 
A.’s hand, in order to refresh his memory, & he 
might be asked, whether, looking at the article, 
he had any doubt that the fact was as therein 
stated. — ^Topham v. McGregor (1844), 1 Car. &, 
Kir. 320. 

Annotations: — Consd. Talbot de Malahide v, Cusack (1865), 
12 L. T. 678. 

4945. .] — Bristowe v. Pinna (1846), 0 

L. T. O. S. 3ll 

4946* .] — ^A witness said that he made a 

certain entry, & that seeing such entry he knew 
that A. mu^ have been at M. on a certain day, 
but that independent of such entry he had no 
recollection oi it : — Held : such evidence was 
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471 


Part V. — Witnesses, 


R. f. Brooks (1848), 12 J. P. 

003. 

4947. .] — A witness may refresh his memory 

from a doevunent, & narrate the transaction 
therein mentioned, though ho has no recollection 
of it independently of the document. — R. v. 
Watts (1850), 14 J. P. 402. 

4948. No Independent recollection of facts — 
Necessity for production at trial of document 
referred to.] — Tanner v. Taylor (1756), cited 
3 Term Rep. at p. 754 ; 100 E. R. 841. 

Annoiatio7is Apld. Doe d. Church & Phlllipa v. Perkins 

(17«0), 3 Term Rep. 749. Consd* H. v. Hfc. Martin's, 

Leicester (1834), 3 Ad. & El. 210. Re!d. Hill r. Barry 

(1842), 7 Jur. 10. 

4949. .] — A witness may refresh his 

memory by any book or paper, if he can afterwards 
swear to the fact from his own recollection ; but 
if he cannot swear to the fact from recollection 
any fai*ther than as finding it entered in a book or 
paper, the original book or paper must be pro- 
duced. — D oe d. Church & Phillips v. PpntKiNS 
(1790), 3 Term Rep. 749 ; 100 E. K. 838. 

Annotations : — ^Expld. Burton v. Plummer (1834), 4 Ncv. &. 

M. K. B. 315. Consd. Beech v. Jones (1848), .5 C. B. 096. 

Befd. R. V. St. Martin’s, Leicester (1834), 2 Ad. & El. 

210 ; Hill V. Barry (1842), 7 Jur. 10. Mentd. Richardson. 

jj. Mellish (1825), 3 Bingr. 334 ; Jackson v. Galloway 

(1845), 14 L. J. C. P. 141 ; Bowers v. Nixon (1848), 12 

G. B. 546. 

4950. .] — A witness called to prove 

the receipt of a sum of money, was shown an ac- 
knowledgment of the receipt of such money signed 
by himself ; & on seeing it said that lie had no 
doubt he had received it, although ho had no 
recollection of the fact : — Held : this was sufficient 
parol evidence of the payment of the money, & 
the written acknowledgment having been used to 
rc! fresh the memory of the witness, <to not as 
evidence of the payment, did not require any 
stamp. — M augham v. Huruard (1828), 8 B. & (J. 
14 ; 2 Man. & Ry. K. B. 5 ; 0 L. J. O. S. K. B. 
229 ; 108 E. R. 948. 

Annotation: — ^Retd. Hill v. Barry (1842), 7 Jur. 10. 

4951. .] — To prove a settlement by 

renting a tenement under 59 Geo. 3, c. 50, the 
following evidence of the taking was given. A 
witness produced a book containing this entry, 
unstamped, in his handwriting : “ Agreed with 
T.,” the pauper, “ to have the house in P., now 
occupied by W., at £11 per annum, to be paid 
quarterly, quarter’s notice to be given on either 
side ; to leave in same repair as ho found it.” 
The witness stated that he let the house as agent 
to the owner, & that the terms were reduced to 
writing to prevent mistake, & signed by the 
pauper’s wife to bind her husband, who was not 
present ; but there was no other signature. The 
pauper occupied, & appeared to have paid rent 
c^uarterly for some time, at the rate above-men- 
tioned ; — Held : the sessions not having found that 
the wife was authorised by the pauper, the above 
entry was not an agreement for a lease, nor a 
lease, & the witness might look at it to refresh his 
memory, without its being produced in evidence. — 
R. V, St. Martin’s, Leicester (Inhabitants) 
(1834), 2 Ad. & El. 210 ; 4 Nev. & M. K. B. 202 ; 

2 Nev. & M. M. C. 472 ; 4 L. J. M. 0. 25 ; 111 
E. R. 81. 

Annotation : — ^Refd. Hill v, Barry (1842), 7 Jur. 10. 


4952. .] — If a witness, at the time of 

giving his evidence, has no recollection of a fact 
except from an entry in a book, his evidence of 
that fact cannot be received unless the book is 
produced. — H oward v. (’anfiei.d (1830), 5 Dowl. 
417 ; Will. Woll. & Dav. 78 ; 1 Jur. 71. 

4953. .] — The cashier of a banking 

house, upon his examination as a witness, stated 
that ho had ascertained from the clearing-book, 
kept by him & in his o^vn handwriting, that a 
cei*tain sum of money was paid in notes of a par- 
ticular description. The statement was founded 
solely on the witness’s knowledge of the book & 
of his own handwriting, & not from any recollection 
of the fact deposed to ; & the book was not pro- 
duced : — Held : under these circumstances, the 
statement could not be received as evidence of the 
fact deposed to, though it might serve as a ground 
for further inquiry.— D upuy v, Truman (1843), 
2Y, & V. Oh. Gas. 341 ; 03 E. R. 150. 

4954. .] — In an action by the acceptor 

against the drawer of an accommodation bill, on 
his implied contract of indemnity, pltf., in order 
to prove that a former bill, in renewal of which the 
bill in respect of which the action was brought 
was given, had been made payable at a particular 
place, called a banker’s clerk, who without pro- 
ducing tlie bank book, stated that ho had ascer- 
tained the fact from an entry therein in his own 
handwriting, but that, independently of that 
entry, he had no recollection whatever of the fact : 
■-Held : this was not evidence of such fact. — 
Beech v, Jones (1848), 5 C. B. 690 ; 136 E. R. 
10.52. 

I), To What Docitmcnis Reference may he made, 
4955* Account-books.] — A witness stated that 
he believed, from a reference to his books of 
account, & from inspection of a cheque & other 
documents which were produced to him at the 
time of his examination, that A. on a certain day 
paid £500 to B. : — Held : this was not sufficient 
evidence of payment. — Gator v, Croydon Canal 
Co. (1841), 4 & C. Ex. 405 ; 13 L. J. Ch. 89 ; 

160 E. It. 1064 ; on appeal (1843), 4 Y. & 0. Ex. 
593, L. C. 

-.] — See, also, No. 4994, post, 

4956. Census paper.] — The census paper may bo 
used to refresh the memory of the person who made 
it. — D oe d. Mackenzie v, Bayijs (1851), 17 
L. T. O. 8. 172, N. P. 

4957. Cheques.] — Cator v. Croydon Canal Co., 
No. 4955, ante, 

4958. Declaration.] — A friendly witness may not 
be asked in examination-in-chief as to his previous 
declaration, for the purpose of refreshing his 
memory, where he is being examined for the 
purpose of striking off the vote of another person 
on a scrutiny. — B erwick Election Petition, 
McLaren v. Home (1880), as reported in 44 L. T. 
289. 

Annotations: — Mentd. Stepney Petn. (1886), 2 T. L. R. 
559 ; York County East Riding, Buckrose Division Case 
(1886), 4 O’M. & H. 110; Cooper v. O&den, Oldham 
Municipal Election (1908), 24 T. L. R. 242. 

4959. Depositions— In bankruptcy.]— Vaughan 
V. Martin, No. 4922, ante. 


evidence of the transaction. — Mac- 
donald V. Bank op Vancouver (1915), 
32 W. L. R. 339 ; 9 W. W. R. 8 ; 25 
D. L. R. 567 ; 22 B. C. R. 310. — CAN. 

PART V. SECT. 6, SUB-SECT. 7.— D. 

4956 i. Account hooks.] — B., who was 
largely Indebted, Sc several suits 


pending: against him, transferred all 
his property to pltf. for £7,000 & took 
as payment pltf.'s promissory notes 
payable in five years, without security : 
— Held : entries in B.'s books, relative 
to the property, though made by his 
clerks, might be referred to by him on 
cross -examination, & by his clerks 
on examination in chief by deft., in 


order to show the value of his property 
& the state of his business at the time 
of the transfer. — Lawton v, Tabratt 
(1858), 4 AU. 1.— CAN. 

4955 li. .1 — A witness may bo 

allowed to look at notes taken by him- 
self from his day-book. — Forqie v, 
HrcNDKRSON (1818), 1 Murr. 413. — 
SCOT. 
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Sect. 0. — Examin ation : Siili-sect. 1, B. iSc E.} 

.] — Smith?;. Morgan, No. 4924, | 

4961. .] — Wood v. Cooper, No. 4927, | 

4962. .] — Whitfield v. Al.vnd, No. 

4929, ante. 

4903. Made before coroner.] — There is no 

distinction between depositions before a coroner 
before a majjjistrate witli reference to the modes 
of cross-examination upon them. A witness 
cannot, therefore, be asked on cross-examination 
as to what lie said before the coroner ; but the 
deposition may be put into the witness’s hands to 
read over to himself refresh his memory. — 

K. V. Barnet (1850), 4 Cox, C. 0. 209. 

4964. .] — Where a witness for 

the prosecution Rives a different answer on 
examination-in-chief, to that wliich was expected, 
his deposition before the coroner or justices, as 
the case may be, may be put in his hands for the 
purpose of refreshing his memory, the que.stion 
then put to him. If the witness persists in 
giving the same answer after his memory has been 
so 1 ‘ef reshed, the question may be repeated to 
liim, from the depositions in a leading form. — 

K. V. Williams (1853), 0 Cox, C. C. 343. 

4905. Made before magistrate - Cross- 

examination.] — Where an accomplice who could 
not read had made a statement before the com- 
mitting magistrate, &- at t ))0 trial gave; evidence 
falling very short of what he said before themagis- 
i>rate, the judge allowed his deposition to be shown 
to him, })ut would not allow the deposition to b(* 
read to him by the ohicer of the ct., that the 
couns(d for the prosecution should examine upon 
it. — B. V. Beaudmoue (1838), 8 C. & P. 2(50. 

4966. .] — A witness cannot be 

asked on cross-examination to refresh his memory 
from the deposition wdiich he made before the 
magistrates ; nor can it be put into his hands, 
so as to call his attention to wliat he then stated. — 

It. p. Pullen (1818), 13 ,1. P. 90. 

4967. .] — The depositions of a 

witness before^ a magistrate cannot be put into his 
hands at the trial to refresh his memory on cro.ss- 
oxaTnination.-“ll. v. Stokes (1850), 4 Cox, C. (k 
451. 

4968. — — .] — The counsel for 

prisomu’, on cross-examining a witness for the 
l)rosecution, is not entitled to put the deposition 
of the witness into his Jiarul for the purpose of 
refreshing his memory without giving it in 
evidence. — 11. v. Fort>, IIkkunson <fe Maddock 
(1851), 2 Vim. 215 ; 3 Car. & Kir. 113 ; T. M. 
573 ; 4 New Sess Cas. 590 ; 20 J.. .T. M. C. 171 ; 

17 L. T. O. S. 135; 15 .lur. 100; 5 Cox, C. (k 
181 ; 15 .1. P. Jo. 290, C. C. B. 

4969. — ,] — -A witness cannot refresh 

liis memory from his deposition made before the 
magistrate. — B. Joel (1850), 1 1 ,1. P. 227. 

4970. ,] — A witness for the prosecu- 

tion may have his deposition put int-o his hand in 
order that lie mav refresh his memorv from it. — 1 
B. V. Lawler (1850), 11 J. P. .501. 

4971. B. R. Swann, No. 4095, 

ante. 

4972. .]— R. V. Williams, No. 4904, 

ante. 

4973. .] — The deposition made by a 

witness was allowed by the judge to be put into 
the witness’s bands to refresh his memory, & he 
w'as then asked what ho. said about a fact which 
ho had answ’’ered before in tin* negativ^e, A answered 


the question affirmatively. — R. v. Quin (1863), 
o F. & F. 818. 

4974. Memorandum book.] — ^^Vitness may speak 
to the contents of a licence to trade with an 
enemy from memory, though he had made an 
entry of it in his memorandum book for the private 
information of himself & the governor ; which 
book was not produced, he having given it to the 
governor, who was gone abroad without returning 
it to him : for such book, if in ct. would not have 
been evidence jter se ; but could only have been 
used by the witness to refresh his memory. — 
Kensington v. Inglis (1807), 8 Fast, 273 ; 103 
F. B. 310. 

An'iwtaiions : — Mentd. Hubbard v. Jackson (1811), 4 Taunt. 
169 ; Do Tastet v. Taylor (1812), 4 Taunt. 2 ;l‘ 1 ; Flindt r. 
Waters (1812), 15 East, 260 ; Willison v. Patteson (1817), 

7 Taunt. 439 ; Weir v. Abordecn (1819), 2 B. & Aid. 320 , 
Bacon t\ Simpson (1837), 3 M. & W. 78 ; Schmitz v. Van 
dor Voen (1915), 8^1 L. J. K. B. 861 ; Rodriquez v. Speyer, 
[1919] A. C. 59. 

4975. Memorandum — Indorsed on printed paper 
containing terms of letting.]— At a letting of lands, 
the terms of letting were read from a printed paper, 

A a party present agrei^d to take certain premises 
from Lady-Day then next, when the lease of the 
th(‘n tenant would expire. No writing was signed 
by the parties or their agents, but there was at 
the foot of the printed paper a memorandum, also 
read over to the future tenant, stating that the 
parties had agreed to Jet & to take subject to the 
printed terms, the name of the fann <fe the rent, 

A that the letting was for one year ciutain from 
Ijady-Day, A so from year to year, till notice to 
quit. Home of tlie terms w(U'e special, having 
relation to husbandry. The new tenant entered 
at Lady Day, A paid rent : — Held : assuming the 
lirst transaction not to have been a demise, there 
was a valid demise by parol under St^at. Frauds, 
s. 2, wlion the tenant entered, A a demise rendered 
valid by that sect, might contain the same special 
stipulations as a regular lease, A on the trial of an 
action by the landlord against the tenant for 
breach for them, th(^ paper above-mentioned 
might be referred to, to itdresh the memory of a 
witness as to such stipulations. — B olton (Lord) 
V. Tomlin (1830), 5 Ad. A FI. 85(5 ; 2 liar. A W. 
309 ; 1 Nev. A Ik K. B. 217 ; 0 L. J. K. B. 45 ; 
111 F. B. 1391. 

Aimoialion}^ : — Mentd. OilcB r, 8i)cric('r (1857), 3 (^. B. N. 8. 
244 ; CoruiHh v. SluJibw (1870), 22 Jj. T. 21 ; (’oiitBWorlli 
V. Johnson (1886), 54 L. T. 520. 

4976. Minutes — Of evidence to be given— Pre- 
pared by solicitor.] — A non. (1753), Amb. 252 ; 3 
Kenv. 27 ; cited in 3 Term Bep. at p. 752 ; 90 
F. B. 1295, L. C. 

Annoiaiions : — Folld. Shaw r. Lindsey (1808), 15 Vcs. 380. 
Refd. Doo d. Clmrcli ik Phillips v. 1‘crkins (1790), 3 Term 
Rep. 749 ; Hood v. Idmm (1831), 4 Sim. 101. 

4977. Of proceedings of House of Com- 

mons.] — Where a party agrees to admit the cojiy 
of the minutes of the proceedings of a select 
committee of the House of Commons “ as A in the 
place of the original, saving all just exceptions ” 
it is open to liim to take the same objection to the 
copy as he might to the original, A that not being 
a record of a ct. cannot bo read per but can only 
be used to refresh the memory of the clerk of the 
committee, or the party taking the minutes. — 
Westminster Improvement Comrs. ?;. Fuixer 
(1849), 13 L. T. O. S. 264, N. P. 

4978. Newspaper — Article written by witness.] — 
Topham V. McGregor, No. 4944, ante. 

4979. Report of speech heard by witness.]— 

B. V. Martin (1848), 0 State Tr. N. S. 925. 
AnnoUilwn R. r. Duffy (1849), 7 State Tr. N. S. 

795. 

4980. 


Report of proceedings at which 
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witness present.] — D yer. v. Best (1860), L. Tl. 1 
K^ch. 152 ; 4 H. & C. 189 ; 25 L. J, Ex. 105 ; 13 
U T. 753 ; 30 J. l\ 151 ; 12 Jur. N. S. 142 ; 14 
W. K. 330. 

Annotations : — Mentd. Lewis t\ Davis (1875), L. R. 10 Exch. 
8(i ; Robinson v. (Uirrey (1881), 7 Q. R. D. 405 ; Forbes 
V. Sanmol (1013), 109 L. T. 599. 

4981. Note — Taken by counsel.] — L awf:s 
Beep, No. 4942. ante. 

4982. Of evidence to be given — Prepared 

by solicitor .]~-A non. (1753), Arnb. 252 ; 3 Keny. 
27 ; cited in 3 Term Bep. at ]). 752 ; 90 E. K. 
1295, Jj. 0. 

Annotations : — Folld. Shaw v. Lindsey (1808), 15 Voa. .ISO. 
Befd. Doe d. Church & Phillips v. iVrkins (1790), .*1 Term 
Rep. 749 ; Hood v. Pimm (1831), 4 Sim. 101. 

4983. Taken by judge.] — B almk v, Hut- 

ton (1830), cited in 2 J^ew. O. 0. at p. 152 ; subse- 
quent proceedings (1833), 1 Or. & M. 202, Ex. Oh. 
Annotations:- — ^Re!d. Lawos \\ Reed (1835). 2 Low. C. C. 

152 ; R. V. OulTey (1848), 12 J. P. 807. Meutd. Crosficld 
Stanley (1832), 4 R. & Ad. 87 ; Groves u. Cowhum 
(1833), 10 Bing”. 5 ; Garland v, Carlisle (1837), 4 Ring. 
N. C. 7 ; Grainger V. Hill (1838). 5 Scott, 561 ; Relcher e. 
Magnay, Choston v. Gibbs, Edwards v. Evans (1843), 7 
.Jur. 1160 ; Tharpo r. Stallwond (1843), 1 Dow. 8c L. 24 ; 
R. V. O’Connell (i844), 5 State Tr. N. S. 1 ; Wtdtmore r. 
Groeno (1844), 2 Dow. & L. 174 ; Caiman r. S. E. Ry. 
(1852), 7 Exch. 843 ; Holmes r. Tutton (1855), 5 E. & R. 
65; Stanger v. Wilkins (1855), 19 Reav. 626; Rilliter 
*»’. Young (1856), 6 E. & R, 1 ; Halo v. Allnutt (1856), 
25 L. J. (y. J*. 267 ; Edwards v. Scarsbrook (1862), 3 
R. & S. 280 ; Re Nurse, JSx p. Foxley (1868), 17 L. T. 623. 

4984. Observations made by surveyor — At time 
of making survey.] — A paper, containing the obser- 
vations of a surveyor at the time of making a 
surv(‘y, <fc to the substance of wiiicii he liad deposed 
before the conirs. who examined liim, not admis- 
sible in evidence, as an exhibit. 

The surveyor says, “ When I made this survey, 
T was of opinion,” etc. ; the question is, ought lie 
to be tlius examined as to that opinion ? In law, 
such a paper would not be admitted as evidence, 
although a witness would be permitted to refresh 
his memory, as to wliat was his opinion at the time 
of making his survey, by reference to such a 
})aper (Leach, M.B,.), — Twort v, Jefferies 
( 1832), 1 L. J. Oh. 218. 

4985. Office journal— Facts within knowledge 
of witness.] — B uttjn v. Barky, No. 4934, ante. 

4986. Proceedings in another court.] — A witness 
cannot have the proceedings in another ct. put 
into his hands for the purpose of ref resiling his 
memory as to matters on which lie is giving evi- 
dence. — Hat.ltday V. Holgate (1807), 17 L. T. 
18, N. P. ; subsequent proceedinqs (1808), 1^. B. 
3 Exch. 299, V.X. Oh. 

Annotations : — Mentd. Mullinor v. Florence (1878), 3 Q, R. D. 
484 ; Yungmaiin r. RrioHCinaiin (1892), 67 L. T. 642 ; 
Cox \i. Lhldell (1895), 2 Mans. 212 ; Durliam v. Robertflon, 
[1898] 1 Q. R. 765 ; HughoH v. J’ump Houhc Hotel Co., 
[1902] 2 K. R. 190 ; Whitcley v. Hilt, 11918] 2 K. R. 808 ; 
Ellis's Trustee v. Dixon- Johnson, [1924] 2 Ch. 451. 

4987. Receipt — Unstamped.] — Where a receipt 
for money has been given on unstampe<l paper, 
it may be used by a witness who saw it given, to 


refresh his memory. — Bambert v. Cohen (1802), 
4 Esp. 213, N. P. 

Annotation : — ^Re!d. Hill v, Barry (1812), 7 Jur. 10, 

4988. ■ — — .] — An accountable receipt for 

money given by the agent of one who receives 
money from different customers for the xnirpose 
of investing annuities, etc., requires a stami). 
Such agent having become blind, the receipt, 
although unstamped, may be read over to him in 
ct. for the purpose of refreshing his memory. — 
Catt V. Howard (1820), 3 Stark. 3, N. P. 
Annotaibm : — Refd. Clarke v. Chaplin (1847), 5 Ry. & Can. 

Cas. 294. 

4989. .] — Hiscox v. Batchellor, No. 4030, 

ante. 

4990. Statement — By prisoner — Made before 
coroner.] — Writt-cn notes made by the coroner of 
a statement made in his presence during an inquest 
by prisoner lUfiy be used by him at the trial, in 
order to refresh his nn^mory as to what that state- 
ment was. Tl»e reading of such written notes 
does not entitle prisoner to havc5 the depositions 
of other witnesses taken in the coursi* of the same 
incpiest read. — B. v. Wkrjins (1807), 31 J. P. 
728 ; 10 Cox, C. C. 502. 

4991. Made before magistrate.] — 

Wh(Te prisoner refused to sign his examination 
b(*fore the magistrate or to admit its truth, th(^ 
ct. allowed parol evidemeo of prisoner’s statement 
to be given, A; permitted th(j magistrate’s clerk 
to refresh bis nuunory from the document. — B, v. 
Dewiujrst (1825), 1 Lew. C. C. 47. 

4992. .] — On an examination on 

a charge of felony before a magistrate, iirisoner 
was asked if he wislied to put any que.stion to a 
witness against him. Instead of asking anything, 
he made a- statement, which was written down on 
the depositions, but not signed by prisoner, who 
had received no caution —/icW .* this statement 
was not evidence per ,sc, but any one who heard 
prisoner make it might givci evidence of it, refresh- 
ing his memory from what was thus written down ; 
but is such a (;ase prisoner ought to be told that 
tliat was not the x>roper time for him to make a 
statement. — K. v. Watson (1851), 3 Car. <S6 Kir. 
111 . 

4993. Previously made by witness.] — A 

witness’s j^revious writtim statement may be used 
to refresh his memory whtm exhausted. — (hiESTER 
(City) Election Petition, Heywood Dodson 

l^AWDEY (1880), as reported in 44 L. T. 285. 
Annotation Salinbury RorouKb Case (1883), 4 

O’M. & H. 21. 

4994. Tradesman’s books.] — The books of a 
tradesman are not evidence for him, but they may 
be used by iiim to refresh his memory. - 

p. Dear (1851), 18 L. T. O. S. 99. 

F. Reference to Copies of Docwnumls. 

4995. General rule.] — A chuk to a tradesman 
entere*d the. transactions in trade, as they occurred, 


4984 i. Observations wade by surveyor 
• — At time of jiuiking survey .] — A Hur- 
veyor, who hail made a survey of laud 
by direction of the Govt., may refer to 
a plan of it made by himself shortly 
after th(5 survey hied in the Crown 
Land Olflee, & upon which survey a 
grant of the land issued, for the pur- 
pose of enabling him to state the 
courses & distances which he run, his 
field notes of the survey having been 
lost. — Nilks V. BuKKK (1873), 14 

N. B. R. (1 Pug.) 237.— CAN. 

4994 i. Tradesman's hooks.] — An 
entry in a merchant’s books, good as a 
memorandum to refresh the memory 
of a witness. — Robertson v. Eptn- 
RijROH & Leith Shipping Co. (1820), 
2 Murr. 366.— SCOT. 


m. Bill of exchange.) — Where the 
question was whether the notice of this 
honour of a bill had been duly intimated 
the witiiesH adduced to prove the notice 
of dishonour was entitled, if he chose, 
to refresh his memory by looking 
at a marking by him on the bill. — 
Thomson v. Leith Bank (1838), 
Macfarlanc, 85. — SCOT. 

n. Document in possession of unt- 
nesa — Since occurrence.] — A witness 
allowed to refresh his memory by 
reference to a written document which 
had been in his possession iminter- 
ruptcdly since the occurronoe in 
question. — H.M. Advocate d. WiiiJON 
(1861), 4 Irv. 42.— SCOT. 

o. Letter.] — ^A letter may be used by 


tlio writer to refresh his memory. — • 
Gibhon r. Stevenson (1822), 3 Murr. 
208.— SCOT. 

p. Report.] — A witness before giving 
Ids evidence may be allowed to look at 
a writUm report made by him on the 
subject. — Thomson v. Birhkit (1823), 
3 Murr. 294.— SCOT. 

q. Certificate.] — A certificate by a 
witness is not evidence, but is goo<l 
to rt ‘fresh his memory. — Gibsonb v. 
Marr (1823), 3 Murr. 268.— SCOT. 

r. Log-book.] — The log-book is 
just a memorandum, & there is no 
objection to the mate who kept it 
looking at it to ri^fresh his memory. — 
Wight v. Liddkl (1829), 5 Murr. 35. — 
SCOT. 



474 


Evidence. 


Sect, 6. — Examination : Suh-sect, 7, F., F. cfc 

into a waste-book, from his own knowledge ; & 
the tradesman copied the entries, day by day, 
into a ledger, in the presence of the clerk, who 
checked them as they were copied : — Held : the 
clerk, in an action brought by the tradesman for 
goods sold & delivered, might use the entries in 
the ledger to refresh his memory, although the 
waste -book was not produced, nor its absence 
accounted for, the entries in the ledger being in 
the nature of entries made by the clerk himself. 

The rule, that the best evidence must be pro- 
duced, precludes a witness from refreshing his 
memory with a copy of an instrument which might 
itself be used for refreshing his memory, as much 
as it precludes the admission in evidence of the 
copy of an instrument which would be evidence 
in itself. — Burton v, Plummer (1834), 2 Ad. & El. 
341 ; 4 Ncv. M. K. B. 315 ; 4 L. ,T. K. B. 53 ; 
111 E. K. 132. 

4996. When permissible — Witness having inde- 
pendent recollection of facts.] — Tanner v. Taylor 
(1750), cited 3 Term Rep. at p. 754 ; 100 E. R. 
811. 

Annotations : — Consd. Doo d. Church & PldlllpB v. Perkins 
(1790), 3 Term llep. 749. Reid. R. v. St. Martin's. 
Leiceotcr (1834), 2 Ad. & El. 210 ; Hill r. Barry (1842), 
7 Jnr. 10. 

4997. .] — Kingston’s (Duchess) Case 

(1770), 20 State Tr. 355. 

Annotations :* — ^Reld. Hill v. Barry (1842), 7 Jur. 10. Mentd. 
Galbraith v. Neville (1789), 1 Bong. K. B. (J, n. ; Wilson 
V. Rastall (1792), 4 Term Rep. 753 ; Keiincll v. Abbott 
(1799), 4 Vos. 802 ; White v. Hall (1800), 12 Vos. 321 : 
Curling v. Thornton (1823), 2 Add. 0 ; R. v. Knaptoft 
(1824), 2 B. & C. 883 ; Stalford v. Clark (1824), 9 Moore. 
O. P. 724 ; Bland v. Lynam (1827), 5 L. J. O. S. C. P. 87 ; 
Martin v. NicoUs (1830), 3 Sim. 458 *, Thompson v. Black- 
hurst (1833), 1 Nev. & M. K. B. 206 ; Bandon v. Bccher 
(1835), 9 Bli. N. S. 532 ; Doe d. Peter v. Watkins (1837), 
3 Bing. N. C. 421 ; R. v. Wye (1838), 7 Ad. & El. 701 ; 
R. V. Caloy (1841). 5 Jur. 709 ; R. v. Sow (1843), 4 Q. B. 
93; Meddoweroft v. Huguenin (1844), 4 Moo. I*. C. C. 
386 ; Robertsou v. Struth (1844), Dav. & Mer. 772 ; 
Harrs v. Jackson (1845), 1 Ph. 582 ; Tarry v. Nowman 
(1846), 15 M. & W. 045 ; Do Bode R, (1848), 13 Q. B. 
304 ; Bailey v. Harris (1849), 13 Jur. 341 ; R. v. Smith 
O’Brien (1849), 7 State Tr. N. S. 1 ; K. v. BaslngHtoko 
(1850), 14 Q. B. 611 ; Bank of Australasia v. Nias (1851), 
10 Q, B. 717 ; R. v. Blakemore (1852), 2 Dcii. 410 ; R. v. 
Hatighton (1853), 1 K. & B. 501; Sheddeii v. Patrick 
(1854), 23 L. a. O. S. 194; R. v. Hartington Middle 
Quarter (1855), 4 E. & B. 780 ; C'aranicTl v. Sewell 
(1858), 3 H. & N. 617 ; Liverpool Bank v. Foggo (1860), 
2 L. T. 594; Routledge v. Hlslop (1S60), 2 E, & K. 
549 ; Accidental Death Iiisco. v. Mackenzie (1801), 5 
L. T. 20 ; Hewlett v. Tarte (1861), 10 (;. B. N. S. 813 ; 
Hunter v. Stewart (1861), 4 De G. F. & J. 168; The 
Justyn (1862), 6 L. T. 553 ; Swan v. North British 
Australasian Co. (1862), 7 H. & N. 603 ; Rogers v. Hadley 
(1863), 9 Jur. N. S. 898 ; Simpson v. Fogo (1863), 8 L. T. 
01 ; Nawal) Sldlieo Nuzur Ally Kliau v. Rajah Ojoodhya- 
ram Khan (1866), 10 Moo. Ind. App. 540 ; R. v. Fanning 
(1866), 10 Cox, C. C. 411 ; Patch v. Ward (1867), 3 Ch. 
App. 203 : Finney v. Finney (1868), L. R. 1 P. & D. 483 ; 


Stlmson V. Farnham (1871), L. R. 7 Q. B. 175 ; Ochsenbeln 
V. Papeller (1873), 8 Ch. App. 695 ; Flitters v. Allfrey 
(1874), L. n. 10 C. P. 29 ; Dover v. Child (1876), 34 L. T. 
737 ; Leggott e. G. N. Ry. (1876), 1 Q. B. I). 699 ; R. v. 
Hutcldngs (1881), 6 Q. B. D. 300; Abouloff r, Oppen- 
helmer (1882), 10 Q. B. D. 295 ; Priestman v. Thomas 
(1884), 9 P. D. 210 ; Calrd v. Moss (1886), 33 Ch. D. 22 ; 
Seton V. Lafone (1886), 18 Q. B. D. 139; Borough v. 
Collins (1890), 15 P. D. 81 ; Kingston -upon -Hull Corpn. 
ti. Harding (1892). 02 L. J. Q. B. 55 ; A.-G. for Trinidad 
& Tobago r. Erich6, fl893] A. C. 518 ; Wallis v. Hands 
(1893), 62 L. J. Ch. 586 ; Boswell v. Coaks (1894), 6 R. 
167 ; Ballantyiie v. Mackinnon, [1896] 2 Q. B. 455 ; 
Dalton V. Fitzgerald (1897), 66 L. J. Ch. 604 ; N. E. Ry. 
V. Dalton Overseers, [1898] 2 Q. B. 66 ; Bynoe i?. Bank 
of England, [1902] 1 K. B. 467 ; Turley v. Daw (1900), 
94 L. T. 210 ; Hill r. Clifford, Clifford r. Timms, Clifford 
V, Plilllips, [1907] 2 Ch. 236 ; Burdett v. Horne (1911), 
27 T. L. R. 402 ; Bedford v. Cowtan, [1916] 1 K. B. 980 ; 
Isaacs V. Salbstein, [1910] 2 K. B. 139 ; C. (otherwise H.) 
V. C.. [1921] P. 399 ; Ord v. Ord, [1923] 2 K. B. 432. 

4998. .] — A witness may use a book con- 

taining entries not made from original documents, 
to enable him to state the time when such entries 
were made, but not so as to make such entries 
evidence. — R ogeks v. McCauthy (1800), 3 Esp. 
lOG, N. P. 

4999. Original unintelligible.] — A witness 

has no right to refresh his memory with a copy of 
a paper made by himself six months after he wrote 
the original, although the original is proved to be 
so covered vdth figures that it is unintelligible, the 
original paper having been written near the time 
of the transaction. — JoNES v, Stroud (1825), 2 
C. & P. 190, N. P. 

5000. Witness originally acquainted with 

facts.] — A witness cannot give a copy of a shop 
book in evidence to prove facts contained in the 
shop book ; but if he was originally acquainted 
with the facts themselves he may refer to such 
copy to refresh his memory (Bayley, T.). — Anon. 
(1827), 1 Lew. 0. C. 101. 

5001. Printed copy of surveyor’s report.] — 

A., a surveyor, made a survey or report, which he 
furnished to his employers : being afterwards 
called as a witness, he produced a printed copy of 
this report, on the margin of which he had, two 
days before, to assist him in giving his e^lanations 
as a witness, made a few jottings. The report 
had been made up from his original notes, of which 
it was in substance, though not in words, a trans- 
cript : — Held : he might look at this printed copy 
of the report, to refresh his memory. — Horne v, 
Mackenzee (1839), 0 01. So Fin. 628 ; Mad. So. 
Rob. 977 ; 7 E. R. 831, H. L. 

Annotation Mentd. Reeco v. Miller (1882), 8 Q. B. D. 026. 

5002. Original lost.] — To refresh the 

memory of a witness, a document w^ put into his 
hand. This document was not in his writing, but 
he deposed that at the time of the transactions in 
question, & while they were fresh in his recollection. 


PART V. SECT. 6. SUB-SECT. 7.— E. 

6000 1. When permissible — Witness 
originally acquainted with fact.] — A 
witness stated that os agent for pltf. 
he gave deft, certain parcels to deliver, 
with a memorandum of charges on 
each to collect, that witness had entered 
in a memorandum book oil the parcels 
given to deft., that he had given this 
book to pltf., & had since searched 
among panel's left by him pltf.’s agent 
for it, but without success. The 
witness produced a statement made 
from the memorandum book, & said 
he recollected the delivery of the 
parcel, his recollection not depending 
on the book, but that he could not 
Bx>oak of tho sums except from the 
memorandum book: — field: the non - 
production of tho memorandum book 
was not sufficiently accounted for to 
admit secondary evidence of its con- 
tents. — Stovkl V. Allen (1851 ), 1 C. P. 
300.~CAN. 


5000 ii. .1 — Daynes V. 

British Columbia Electric Ry. Co. 
(1912), 22 W. L. R. 549 ; 3 W. W. R. 
193 ; 7 D. L. R. 767.— CAN. 

5000 iii. .1 — A witness may 

refresh his memory by reference to 
entries in a book : which entries wore 
made by another person under witness’s 
directions from documents written by 
witness at tho time of the transactions 
& which entries were regularly compared 
by witness with the original memo- 
randa. — Talbot de Malahide (Lord) 
r. Cusack (1864), 17 I. C. L. R. 213.— 
IR. 

6000 iv. .1 — ^Whero entiics 

arc copied by a witness into a ledger 
from a rough day -book which was posted 
by him from small books kept by 
another person. Sc such small books 
have been destroyed, & it does not 
appear that when the facts recorded 
occurred or were entered In the small 
books witness was aware of them, & 


in no way supervised the entries in the 
small books, the witness can have no 
romombranoo of their occurrence, & 
cannot look at any of the documents to 
refresh a memory which never existed . 
— R. V. Borrett (1905), 24 N. Z. L. R. 
584.— N.Z. 

5000 v. .] — A witness who 

took a precognition cannot refresh 
his memory by referring to his pencil 
notes of it made at tho time. — Graham 
V. Western Bank of Scotland & 
Lumsden (1865), 37 Sc. Jur. 304. — 
SCOT. 

5002 i. Original lost,] — ^Wben a 

person has made extracts from a paper, 
he may, after the loss of tho original, 
refresh his memory by reference to 
such extracts. — D oe v. Jack (1849), 
1 All. 470.— CAN. 

5002 ii. .] — ^A witness who 

was present at a meeting & took notes, 
whlon were afterwards printed, 
refer to the printed copy, after the 
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he made certain memoranda ; that afterwards, 
at a distance of two or three months, those memo- 
randa were copied by another person into the book 
now produced ; that he, witness, inspected the 
copy, when made, <fc compared it witii the original, 
at the time, & that he found it to be correct. The 
original was lost ; the person who had made the 
copy was living : — Held : the copies of the 
memoranda, in the book now produced, were 
admissible for the purpose of refreshing the 
witness’s memory. — Talbot De Malahide (Lord) 
ij. Cusack (1864), 12 L. T. 678. 

6003. .] — K. V. Harvey (1869), 11 Cox, O. 0. 

646. 

Jnnotaiions : — Menid. R. r. Sllverlook (1894), 63 L. J. M. C. 

233 ; R. V, Derrick (1910), 5 Cr. App. Rep. 162 ; R. v. 

Rickard (1918), 119 L. T. 192. 

F, For What Purposes Memory 'may he refreshed, 

5004. To refresh recollection of handwriting.] — 
Although comparison of handwriting is not ad- 
missible evidence, when the fact to be proved is 
the handwriting of a particular person, whose 
supposed signature is upon a paper put into the 
witness’s hand, yet, if such witness has a document, 
to which is affixed the handwriting of that person, 
as to whose signature the question arises, which 
document he knows to have his genuine .subscrip- 
tion, he has a right to recur to it for the purpose 
of refreshing his memory ; a basis being first laid 
in his having once seen deft, sign his name, though 
lie had forgotten tlie character of his handwriting. 
—Burr v. Harper (1816), Holt, N. P. 420, N. P. 
Annotation Consd. Doe d. Mudd v. Suckeriuore (1836), 

5 Ad. & El. 703. 

6005. .] — Where a witness has seen a party 

write his name once, he may use that document 
as a means of refreshing his recollection of the 
handwriting so as to enable him to swear to the 
same signature to another document. — Borre'it 
V, Johnson (1848), 10 L. T. O, S. 465, N. P. 

G. Effect of Reference to Document to refresh 
Memory, 

6006. Right of Inspection — By other side.] — If a 

paper be put into the hands of a witness to refresh 
his memory, counsel on the opposite side have a 
light to see it ; but if it is merely given to him to 
prove a handwriting to it, they have not. — 
Sinclair v. Stevenson (1824), 1 C, P. 582, 
N. P. 

Annotatiom : — ^Re!d. Burgrofis v. Bennett (1872), 20 W. R. 

720. Mentd. Load v. Green (1840), 15 M. & W. 210; 

ElmoH V. Ogle (1851), 15 Jur. 180. 

6007. If counsel for deft., in 

cross-examination put a paper into the witness’s 
hand, to refresh liis memory, the opposite counsel 
has a right to look at it, without being bound to 
read it in evidence ; & the opposite counsel may 
also ask the witness when it was written, without 
being bound to put it in. — R. v, Ramsden (1827), 
2 C. & P. 603. 

5008. Observations on general state 

of document — No right of reply.] — If certain parts 
of a book are used to refresh the memory of a 


witness for pltf., ^ deft.’s counsel, in his address 
to the jury, observes upon the general state of the 
book, & refers to other parts of it, such observa- 
tions do not give pltf.’s counsel the right of reply. 
—Pullen v. White (1828), 3 C. P. 434, N. P. 

5009. .] — The opposite counsel can- 

not inspect letters which a witness has with him 
during examination, though they relate to the 
cause, vdthout putting them, if required by the 
other side, in evidence. — Palmer v, Ma clear & 
M‘Grath (1858), 1 Sw. & Tr. 149 ; 161 K. R. 676. 
Annotation : — Mentd. Bagshaw v. Pimm (1899), 80 L. T. 

360. 

6010. Extent of inspection — Diary.] — 

On cross-examination of a witness, the cross- 
examining counsel is not entitled to inspect the 
whole of a diary used by the witness to assist his 
memory, but only such parts as refer to the subject- 
matter of the suit. — Burgess v, Bennett (1872), 
20 VV. R. 720 

6011. .] — Where a witness 

produces a diary in order to refresh the memory 
as to particular dates, its general contents ought 
to be open to inspection. — Betts v. Betts 
Brodrtok, Betts v. Betts (1917), 33 T. L. R. 200. 
Annotation : — Mentd. Honflley r. Hensley & Nevln (1920), 

122 L. T. 814. 

5012- By jiu’y.] — If a witness refresh his 

memory from entries in a book, the opposite 
counsel may cross-examine on those entries, 
without making them his evidence, & the jury may 
see the entries if they wish to do so ; but if the 
opposite counsel cross-examine as to other entries 
in the same book, he makes them liis evidence. — 
(tREGORY V , Tavehnor (1833), 6 C. & P. 280 ; 2 
Nov. M. M. C, 175, N. P. 

5013. Right to cross-examine on document — 
Extent of cross-examination.] — If a witness is 
called, &> refreshes his memory as to the numbers 
of bank notes, by an entry in a book, the counsel 
of the opposite party may cross-examine as to the 
other parts of that entry. — liOYD v, Fresiifield 
(1826), 2 C. & P. 325. 

Annot^ions : — Mentd. Alliance Bank v ICearsley (1871), 

L. R. 0 C. P. 433 ; Okoll v. Eaton & Okell (1874), 31 L. T. 

330. 

5014. .] — Gregory v.Tavernor, No. 

5012, ante, 

5016. .] — If a memorandum be produced to 

refresh a witness’s memory, counsel for the paHy 
against whom it is produced may cross-examine 
upon it, & submit it to the jury, for the purpose of 
testing the accuracy of the witness, without 
entitling the opposite party to a reply. — Collins 
V , Western (1844). 3 ]-«. T. O. S. 50. 

5016. Effect of cross-examination — How 

far document made evidence.] — When a book is 
put into the hands of a witness to refresh his 
recollection, & questions are asked upon it in 
cross-examination, the book is not thereby made 
evidence for the party producing it, though it may 
be so for the opposite party. — Payne v, Ibbotson 
(1858), 27 L. J. Ex. 341. 

Cross-examination generally.] — See Sub- 

sect. 2, ante. 


destruction of the original notes to 
show exactly what did take place. — 
Taylor v. Massey (1891), 20 O, R. 
429.— CAN. 

6002 Hi. .1— Where a wit- 

ness of an accident made notes of tho 
occnrrcnce & those original notes were 
expanded on the following day, & the 
loss of the original notes, the transcript 
thereof on the following day, 8c the 
aoouraoy thereof had been proved : — 
Held : the witness was entitled to 
refresh his memory by referring to the 
copy. — D ayneb V , Britibh Columbia 


Electric Ry. Co. (1912), 17 B. C. R. 
498 ; 49 S. C. R. 618.— -CAN. 

8. Original deatroyed,] — A 

witness permitted to refresh his 
memory by looking at a declaration 
as to tho weight 8c number of loads of 
certain oats, whore it was shown that 
tho original from which the declara- 
tion was compiled had boon destroyed, 
& the witness swore that ho compared 
the declaration with such original 
memorandum, that it was an exact 
copy of the net weights in tho original 
& that It was checked over, on the day 


that it was made, with another person. 
— Matiiebon V. Canadian Pacific 
Ry., [19171 3 W. W. R. 456 ; 35 

D. L. U. 514 ; 10 Bask. L. R. 206.— CAN. 

PART V. SECT. 6, SUB-SECT. 7. — G. 

6006 i. Right of in8pection--^Bv other 
side.] — The opposite party is entitled 
to BOO any memorandum by which a 
witness refreshes his memory & to 
cross-examine upon it. — M cLean v. 
Merchants Bank: (1916), 34 W. L. R. 
81 ; 10 W. W. R. 191; 9 Alta. L. R. 
4 71. — CAN. 
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Sect. 0. — Examination: Sub-sect. 7, G. ; s^-secl. 8. 

Sect, 7 : Sub-sects. 1 2.] 

5017. Reference to notes of statement by prisoner 
at inquest — Right to have read depositions of other 
witnesses at inquest.]— li. v. Wiggins, No. 4990, 
ante. 


Sun -SECT. 8. — ItKFUSAL OP WITNESS TO BE 

Examined. 

Refusal to attend.] — See Sect. 3, sub-sect. 7, ante, 

6018, Refusal to be sworn — Penalties — Punish- 
ment for contempt.] — A person having attended 
under a subjiama as a witness, but refusing to be 
sworn, ortleicd to attend to be examined, or stand 
committed. — Hennegat. v, Evance (1800), 12 
Ves. 201 ; 33 E. K. 77, \j. C. 

Annoiaiion : — •Apld. Brook v. Biddall (1854), 2 Eq. Bep. 6,37. 

5019. .] — Commercial Bank of 

Scotland, Ltd. & Maceachuan v, liLOYD’s 
General Italian Assurance Co. (1880), 2 
T. L. K. 780. 

5020. Refusal to answer questions — Penalties — 
Punishment for contempt.] — A witness who had 
answered some of t-he interrogatories, but refused 
to answer the others, was ordered to answer those 
interrogatories witiiin four days, or to stand 
committed.— Austin v. Prince (1827), 1 Sim. 
318 ; 57 E. R. 007. 

On ground of privilege.] Sect. 2, ante. 


Sect. 7.— FURTHER EVIDENCE. 

Sub-sect. 1. — In General. 

5021. Discretion of Judge to allow.] — Adams v- 
Bankart, No. 5037, post, 

5022. — ^ — .] — Pcimission to recall a witness is 
entirely within the discretion of the judge, &; that 
discretion should be exorcised with great caution. 
— Shedden V. Patrick & A.-G. (1869), L. K. 1 Sc. 
<fe Div. 470 ; 22 \j. T. 031, 11. L. 

Annotations : — Consd. H.M.S. Hawko (1612), 28 T. L. Tl. 
:U« ; Nash v. Roohford R. C.. 11917] 1 K. B. .384 ; 

V. GrierHon, Oldham (1924), 41 R. P. C, 548. 


5023. Evidence de bene esse — Appeal 

pending.] — Circumstances in which after a trial 
the Ct. of Appeal gave leave for certain fresh 
evidence to be taken de henc esse before an examiner 
in view of the hearing of an appeal from the 
judgment after the trial. — The Ot.ympic, H.M.S. 
Hawke, [1913] P. 238; 83 L. .1. P. 127; 28 
T. L. B. 319, C. A. 

Annotation: — Distd. Nash v. Rockford R. D. G., fl917] 

1 K. B. 384. 

-.] — See, also, Sub-sect. 2, 7>o.9/. 

5024. Grounds for allowing.] — The re-examina- 
tion of a witness refused. 

The ct. will not lay down that in no poSvsible 
case, &> under no possible circumstances, a witness 
may not be re-examined ; but, under any circum- 
stances, the ct. would accede to such a proposition 
with extreme jealousy. The party here is applying 
for the re-examination of her own witness : he 
has been very fully examined, & concludes bis 
deposition in the strongest terms. It is con- 
firmed by the examiner that he was fully care- 
fully examined ; that the deposition was read 
over to him on the night on which it was taken ; 
that he attended again on the following day, A 
tlio deposition was again read over to him. It 
would go to the destruction of all evidence vdiat- 
evor if a i^recedent of this kind were established 
(Sir John Nk-holl).— Beeves v. Beeves (1813), 
2 PhilUm. 117 : 1(51 E. B. 1094. 

5025. Omission of witness to state fact — 

Intended to be stated.] — A witness omit4<(Hl to state 
an additional fact lu‘ intend(‘d to state, & whicli, 
in a memorandum previous to his examination, he 
mentioned he could state; — Held: he could not 
be re-examin(Hl, to give him an ox>port\mity of 
stating such fact.^ — Asuee v. Shipley (1821), 5 
Madd. 4(37 ; 5(5 E. B. 974. 

5026. To prove exhibits.] — Order made for 

the re-examination of a witness for the purpose 
of proving exhibits, & liberty given to the otlier 
party to cross-exaniine liim. — Glouder v. Ken- 
dall (1845), 4 L. T. O. S. 3.52. 

Rebutting evidence.] — See Sub-sect. 3, 

post. 

— To impeach credit of witness.] — See Sect. 8, 
sub-sect. 1 , post. 


PART V. SECT. 6, SUB-SECT. 8. 

t. Bcfusal to be sworn — Rcasonabhi 
rxcusc.] — Clouoii V. Leahy (1904), 
2 C. L. R. 139.— AUS. 


a. Refusal to unsiver questions — 

Reasonable excuse.] — Bradley r. Fielij 
(1913). 13 S. R. N. H. W. 451 ; 30 

N. S. W. W. N. 135.— AUS. 

b. j — O’Donohoe r. 

Donovan (1877), 41 U. C. R. 591.— 
CAN. 


0 . .] — Held : members of 

a religious teacliiug fraiornity were 
not excused from answoi’liig questions, 
as to salaries paid to them, on the 
ground that they had madj perpetual 
vows to dovoto themselves to the wel- 
fare of childreu & their own sanctiflea- 
tlon, Sc that the interests of the school- 
children might be prejudiced if they 
answered the questions. — Mackkll v. 
Otiawa Separate School Trustees 
(1917), 40 O. L. R. 272.— CAN. 

d. .] — To prove that shares 

had actually been bought, pltf. put 
In the evidence of a broker that he had 

S urohasod the shares on pltf.’s order. 

n cross-examination ho refused to say 
from whom ho had bought them, with- 
out giving any reason for the refusal : — 
Held : on account of suoh refusal, no 
weight should be given to this evidence. 
— HIOKKY V. Lkoresley (1900), 4 
W. L. R. 46 ; 15 Man. L. R. 304.— CAN. 


«. .] — Bateman v. Svenson 

(1909), 18 Man. L. II. 493.— CAN. 


PART V. SECT. 7, SUB-SECT. 1. 

5021 i. Discretion of judge to allow .] — 
A deed jnit in cvid(mco without objecti cm 
as a registered deed, was afterwards 
discovered not to have been duly 
acknowhsdged, whereupon deft.’s 
counsel objected, in his address to the 
jury, that it did not give livery of 
seisin. Semble : the judge might 
allow the opposite party to give evi- 
dence of livery of seisin. — Scribner v. 
MoLauohlin (1849), 1 All. 379. — CAN. 

5021 li, .1 — Pltf. CO., in order to 

prove a certain notice, called their 
secretary who testilied to the loss of 
the original & to a sutflcient search 
liaving been made for it. On cross- 
examination, ho stated that he did not 
know from whom ho had received the 
original, nor in whoso handwriting 
it was. The paper was tendered, 
objected to, & rejected, & the judge 
also refused to permit pltfs. then to 
introduce further evidence to prove 
it : — Held : the discretion of the 
judge as to the further examination of 
the witness had not been properly 
exercised ; & the answers of the two 
defts. should have boon I’ccoivod. — 
Windsor Marine Insurance Co. v. 
Ladd (1871). 8 N. S. R. 493.— CAN. 

5021 iil. .] — Simpson v. Glass 

(1872), 1 Pug. 99.— CAN. 

5021 iv. .] — Allan 17. Manitoba 

& N. W. Ry. Co., Re Git.W' (1893), 


9 Man. L. R. 388.— CAN. 

5021 V. .] — Further ovid once may 

be taken. Wliether it should be taken 
or not is a matter for the discretion 
of the ct. in each case. — Ohisit Chttndkh 
Lahiui v. Shostti Shikareswar Roy 
(1900), 1. L. R. 27 Calc. 951 ; L. R. 
27 Ind. App. 110 ; 4 C. W. N. 631.— 
IND. 

6024 i. Grounds for allounng.] — An 
application to open up a judgiuoiit on 
the ground of newly discovered material 
evidence is properly made in ct. to tho 
judge who tried tho action. — Armour 
V. Merchants Bane of Canada (1890), 
17 P. R. 108.— CAN. 

5024 ii. . ] — The rule with respect 

to applications for leave to introdueti 
newly discovered evidence is that tlio 
newly discovered evidence must bo 
such as reasonable diligence on the 
part of the party offering it could have 
secured before the trial or hearing ; 
the newly discovered* evidence must be 
material, going to tho merits of the 
ease, & not merely cumulative or 
corroborative, & must bo such as ought 
to be decisive of the case. — Re Coch- 
ran's Trusts (No. 1) (1919), 52 N. 8. R. 
271.— CAN. 

f. Recalling witness.] — Where a 
witness on cross-examination proves 
documents for deft., it must in general 
bo subject to the implied condition that 
the witness may be recalled by the 
opposite party after the documents 
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Power of judge to call & examine witness.] — See \ 

No. 4873, ante. 

Effect of exercise of power — On right of 

cross-examination.] — See Nos. 4813-4815, ayiie, 

In criminal proceedings.] — See Chimin al 

Law. Vol. XIV., pp. 267, 275, 276, Nos. 2731, 
2734, 2851-2855, 2867-2869. 

5027. Grounds for refusing — Evidence discover- 
able before hearing — Delay in application.]— 
Pltf. was driving upon a highway within defts.' 
district, of which they were the highway authority. 
Ilis pony suddenly jjut his foot througli the crust 
of the highway & fell ; pltf.’s arm was broken 
liis pony injured, lie brought an action against 
defts. for £170 damages, alleging that the accident 
was caused by the impi*oper construction by defts. 
of a drain under the highway. At the hearing 
h<^ failed to prove that dt'fts. liad constructed the 
di’ain in question, but by aT‘rang(unent he was 
allowed, without^ formal amendment of the 
pleadings, l-o contend that the drain was made 
by the defts.’ “ i)red(*cessors in title ” (by wliich 
was intended their predecessors in the olhce of 
higliway authority), iVt, that defts. were liable for 
their predecessors’ misfeasance. On this question 
the jury found tliat the accident was caused by 
the negligent construction of the drain iVt that the 
drain was constructed by some of defts.’ prede- 
cessors in title, ^ they assessed the damages at 
£100. On those findings judgment was entered 
for pltf. Defts. appealed. At the close of their 
argument resp.’s counsel applied for leave, under 
11. S. 0., Ord. 58, r 4, to call further evidence 
that defts. had in fact made the drain in question. 
The action was tried with the jury in Feb. 1916, 
& heard on further consideration before the. judge 
tin Mar. 29. In tlic interval some persons ri^siding 
in the neighbourJiood, who had read the report 
of the t;ase in local ])a])er*s, olTered evidence that 
d(‘ft-s. had made the drain. I’ltf. obtained affi- 
davits in May ^ in duly, after defts. had given 
notice of apiii^al, A gave t hem notice that he should 
apply to call further evidence, but took no fuiiher 
steps until the appeal came on. The ct. refused 
the application on the grounds that pltf. had not 
shown sufficient promptness in applying, & that 
the ct. were not satisfied that he could not with due 
diligence have discovered the evidence before the 
hearing.— Nash v. Kochfoud Kukal Douncu., 
11917] 1 K. D. 381 ; 86 J.. .1 . K. D. 370 ; 116 L.T. 
129 ; 81 J. r. 57 ; 15 L. (J. K. 103, 0. A. 

Aniiotalions : — ^Consd. r. UrierHoii, Uldhain (lJ)2t), 

41 J{. 1*. C. r)48. Refd. Ware & Frevillo r. Motor 

Trade Ahhocii., 115)‘21] K. li. 40. Mentd. Maxivcll 

WillHhiro v. liroiuley K. <J. (1017), 87 L. .J. Ch. 241. 

5028. — Books In possession of party.] 

On an application for leave to adduce further 
evidence in the form of certain old books of pltfs. 


which had been discovered since the trial of the 
action ; — Held : K. S. 0., Ord. 58, r. 4, was 
emphatic, & must be construed strictly ; the books 
having been throughout in the po.ssession of pltfs., 
could have been found before the trial of the 
action but for the fact that the search had been 
discontinued, & there were no special cii'cum- 
stances within tlie meaning of the rule ; & the 
motion must be dismissed. — Youno & Co., Ltd. 

Gkieuson, Oddham & Co., Ltd. (1921), 41 
K. r. C. 548, C. A. 


Sub-sect. 2. — At What Stack of Pboceedincs 
admitted. 

5029. General rule.] — In a suit for an injunction 
to iHistrain a nuisance caused by chemical manu- 
facture, pltf.'s counsel applied at the close of his 
speech for libeHy to adduce evidence to explain, 
as pltf.'s witnesses had had no opportunity of doing, 
certain (widen (hj of defts.’ witntjsses as to noxious 
vajiours arising from a material, asjihalt, stated t(4 
bt5 used in the manufacture of varnish made by 
pltf., & to show that the word asphalt had a double 
meaning : — Held : t he (ividence should be admitted. 

It is never too late to admit evidence to (ixplain 
an error arising from the double meaning of a word 
(.Tames, L.J.).— Bkksby v. Dickinson (1876), 4 
Ch. I). 24 ; 46 L. J. Ch. 280 ; 35 L. T. 679 ; 25 
W. It. 89, C. A. 

Anuolation : — Mentd. lie Cacriihilly Colliery C(»., Pearson’s 

Case (1877), 4G L. J. (^h. 831). 

5030. .] — A judge may at any period in 

a case allow further evichuice to be cidhid by 
either party for his own satisfaction, even though 
it is doubtful whetlier li is admissible on the riiquest 
of the x^arty d(*.siring it as of light. — liUDD v- 
Davison (1880), 29 W. K. 192. 

5031. On leave at trial to amend pleadings.] — 
l*ltf. in a suit in which replication had been hied, 

in which thci bill had betui amended subsequently 
to the tiling of th(i answer, asked leave at the hear- 
ing to amend his bill by inserting an alJ(^gatiou 
ne(x‘ssary in order to enabhi him to prov<^ Jiis title 
to liave the relief j^rayed. lie alleged that his 
evidence contained proof of the allegation to h(3 
inserted: — Held: (1) under the rules of ct. to 
the Jud. Act, 1875 (c. 77), Ord, 27, rr. 1 6, 

he might have leave to amemd his bill, but he 
was not to bring any further evidence ; (2) deft. 

I should have leave to addu(;(i fresh evidence : 
(3) jdtf. should i)ay th(^ costs occasioned by the 
amendment. — K ing v. (V)IUvE (1875), 1 (4i. D. 57 ; 
45 L. .1. Ch. DM) ; 33 L. T. 375 ; 24 W. K. 23. 

Annotations : -As to (1) Consd. Nobd’H KxploHivo Co. r. 

.loneo (1880), 40 L. .1. Ch. 720. to (3) Folld. Mozoloy 

V. C-ovvio (1877), 4 7 !.(. .1. C’h. 271. Generally^ Mentd. Hoc 

V. llavicH (1870), 2 Ch. D. 720. 


arc in evidence. — II. v. Keur (1843), 2 
Kerr, 137.-— CAN. 

ff. .] — If pltf. calls & ex- 

amines deft, as a witness, he is not, 
when afterwards examined as a witness 
in his own (jase, to be treated as a 
recalled witness ; but bis coimsel has 
a right to examine him, & to prove bis 
defence as fully as if deft, had not been 
previously called as a witness by pltf. — 
Bktts V. Venning (1873), 1 l»ug. 267. — 
CAN. 

h. .] — At the trial the judge 

having declined to allow a witness 
twice called in the progress of the suit 
to be recalled, or to wait for the possible 
arrival of another witness, the ct. 
refused to review the exercise of his 
discretion in so doing. — Gleason v. 
WiLLiAftiS (1876), 27 C. 1\ 03.— CAN. 

k. .1 — Pltf. recalled a witness 

who previously gave evidence for him 


& left the stand. Defts.* counsel 
objected to pltf. being allowed to 
recall, & upon the objection being 
overruled, objected generally to any 
of witness' testimony being received : — 
Held : this general objection did not 
enable defts. to claim that part of the 
evidence was improperly received, but 
that the particular ovideiico complained 
of should have been objected to. — 
Allen v. McDonald (1881), 20 

N. B. H. 533.— CAN. 


PART V. SECT. 7, SUB-SECT. 2. 

5029 i. General ride .] — It ic dis- 
cretionary with the judge at Nisi Prius 
to admit evidence at any time during 
the trial, even after counsel has 
addressed the jury. — Doe v. Connolv 
(1856), 3 All. 337.— CAN. 

6029 ii. .] — It is discretionary 


with a judge at yiisi prius to receive evi- 
donee at any time during the trial. — 
Stiles v. Brewster (1859), 4 All. 414. 
—CAN. 

6031 i. On leave at trial to amend 
pleadings.] — Semftle : it is not a proper 
exercise of his discretionary power for 
the judge, after the close of the evi- 
dence, t<» allow an amendment of the 
jileadlng to raise o point founded on 
some oral statement by a witness, 
which may have boon perfectly com- 
plcsto BO far as it was relevant to the 
issues which were being tried, but 
which if it had been given with reference 
to (mtering diilorent issues might have 
been supplemented or qualThcd by 
other material ovideiu’o. — Gordon v. 
Mac^Gregor (1909), 8 0. L. 11. 316.— 
AUS. 

6031 li. .]— ScO'n’ V. I’ALMER 

(1881), 21 N. B. li. 304.— CAN. 
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Seel . 7 . — Fur ifuir evide nce : Sv J)-scdfi. 2 dt 3, ^4,] 

5032. •] — Evidence was opened showing 

that on three occasions lithofracteur had been 
imporUid to Ixmdon by K. & Co., the bills of lading 
being made out in the names of K. & Co., & 
indorsed by their rnamiger in Ixmdon to defts., 
who held an importation licence. Defts. having 
duly obtained leave from the Custom Uouse 
authorities, had in their own names procured the 
delivery of these; ciiigoes transliipped them to 
lightem, from which th(;y were afbuwards taken 
Ao d(;alt with by K. <k Co.’s Jxmdon manager, 
f'herc was evidemee Idiat in xirocunng the delivery 
of the cargoes d<;fts. acted merely as Custom House 
agents for K. Co., & without remuneration, 
ritfs. fisked leave to amend by charging d(;fts. 
with infringement as such agents : -Held : pltfs. 
ought I/O have libert/y to arnemd without going 
into further evidence, defts. to have libf;rty b) 
amend th<;ir defence ^ adduce evidence, in support, 
the costs C) be rcHervr;d. Nouki/h Expi.o.sive 
<ju. V, .loNEB & Co. (18S0), 4U L. J. (Jh. 720 ; 42 
T. 751 ; 28 W. U. <158 ; revsd. on other grounds 
(1882), 8 App. (!aH. 1, 11. 1.. 

.lnfwtnti,inm : Mentd. 'r<5k;phonc C^o. t'. Loiulou & 

(ilobo Tc1(;i>}ioji( 5 Maletemmco (>>. (1884), 2<J Ch. 1>. 
700 ; llttcliHcho Anilin und Bodu Faltrik v. llasUi Chemical 
W^orlcH lUndHcbedlor, [18U81 A. C. 200. 

6033. After plaintiff’s case closed.] — After pltf.’s 
case has lH;en elos(;d tlie ct. will not allow him to 
remedy a defect in ids evidenc<; unh;sH it has 
occuiTed frotri inadvertency on the part of his 
counsel. Ai.i.DKKi) V. llAi.i.iWELL (1815), 1 Stark. 
117, N. D. 

6034. .1 111 eivil cases, the judge will 

allow jiltf.’s counsel, aftfu* ho has (dosed his case, 
to re('all a witni^ss to [irovi* a point omitted to be 
provc'd in the pro])er iilace. — D uown v . Gice.s 
(182;{), 1 C. iV, D. 118, N. J». 

( Mentd. HuuderM r. 'i’cai>o Sc Swan (1884), .01 
L. T. 1 11. 

5036* — .] — If didt.’s counsel cross-cxamin(>s 
as to ciuiaiu misrepresentations made towards 
didt., ik' dec(;ptionH practistHl on him, this is to bo 
coiisid(;r(id as notice; to pltf.’s counsel of tin; lino 
of (hdence; ; it tliertdore if ho has l(;t(/<;rs of d(*ft., 
Guiding to show that lie knew the r<;al state of the 
facts, pUf.’s counsel ought to give them in evidence 
Imfoie jiltf.’s case is (dosed, he will not bi; allow(;d 

to put them in as evidence in reply. VVuAltTON v. 

IMWIH (1821), 1 l\ 521), N. D. 

6036. -- - W'i. have agr(‘ed that it is better 

not G) lay down any particular rule, but to leave it 
to the discri'tion of the judge >vho iri(;s a cause, 
uiuhu’ 11 k; paiticular cireiunstances, to admit or 
not admit what may be inati'idal (Best, C.J.). 


—Walls v, Atcheson (1826), 2 C. & P. 268, 
N. P. 

5037. .] — A judge has a disci'etion whether 

or not a witness shall be recalled after the party 
who called him has closed his case. — Adams v. 
Bankart (1835), 1 Or, M. & R. 681 ; 1 Gale, 48 ; 
5 Tyr. 425 ; 4 L. J. Ex. 69 ; 149 E. R. 1254. 

5038. .] — in tresi>as8 for seizing & 

detaining a dog, deft, refuse to produce the dog, 
imder notice, during the examinatmn of pltf.’s 
witnesses, he will not be allowed to produce it 
aiierwards for the purpose of invalidating the 
testimony of those witnesses. — Lewis v. Hartley 
(1835), 7 C. & P. 405, N. P. 

5039. — — .]__\Vherc the 1101*86 warranted is 
exhibited to the jury in the iiresence of witnesses 
during the deft.’s cose, pltf. cannot call veterinary 
witnes8(i8 attending the view to give their then 
opinion, he having Ijad the opportunity of 
inspection before closing Ids case. — Osborn v. 
Thompson (1839), as repoited in 2 Mood. & R. 

' 254. 

5040. After defence opened.] — Taylor v. Wade 
(1854), 23 L. T. O. S. 270. 

5041. During defendant’s case — Experiments 
made during adjournment.] — The cause having 
been adjourned, during defts.’ case, it is competent 
G) defts. to recall a witness A prove that ho had, 
in that inG^rval, made certain experiments, to the 
absence of which allusion had been made on his 
c loss- ex ami nation on tlu; previous day. — Bald- 
(jocK V . Great WEsrEiiN Ry. Co. (1849), 15 
I.. T. O. S. 370. 

5042. After defendant’s case closed.] — Adams 
V . Bankart, No. 5037, emte . 

5043. .] — On tJie trial of an action of trover 

for a bill of (*xchang(*, it waKS provaul that d(?ft8., 
who were baiik(*i‘s, Jiad discount(‘(l the bill for a 
customer for whom tlu'y were in the habit of dis- 
counting bills, A that tin; bill had been brought 
to them by the customer's clerk, who was directed 
to enquire; whether they would discount it, A G> 
state to defts. the iiartiimlars of an arrangement 
b(;tw’een tlie holder of the bill A the customer. 
Neitlu;r party calhnl the clerk as a witness. 

The ct. will not grant/ a new trial on the ground 
of a refusal by the judge G) allow a witness to be 
called after the case; has been closed, unless it is 
made out very clearly indeed that tlie judge in 
refusing has wrongly exercised his disci'etion.^ — - 
Middleton v. Barned (1849), 4 Exch. 211 ; 18 
I.. J. Ex. 433 ; 151 E. R. 1200. 

Amwlaiion : — Housd. Slmw r. Beck (1853), Saiiud. A M. C7. 

6044. Calling defendant by plaintiff.] — 

After deft.’s case had been closed, an ajiplication 


5033 1. A f ter plaintiff *8 CMt closed.] — 
W^horo (vXter close of pltf.’s ense he Ih 
nllowcd to examine deft., this doe^ not 
ro'opon the matter, so os to euUUo 
him to C/«.U other wItiuwHOH. — W iijvKh 
V. Hka7X>N (1859), 17 U. C. It. 95.— 
CAN. 

6083 il. .1™ Cross t>. ^ 

(1803), 13 C. l\ 433. —CAN. 

6033 ill. ,} — Although petitioner 

had oloHod hlM case without iriviutf 
fiirtber evident, the trial judge may, 
a« ftt the tilol of au ordinary action. 
rc;-oi>on the oaae, A allow him to put 
fiulher evidence to prove hl« status. — 
He Moiuas 1'hovinciai. Kij-:ctk»n 
(1907), 6 \V, L. U. 742.— CAN. 

6033 iv. ,) — Deft. *8 counsel de- 

sired at the clone of pltf. *8 caw;, to m'all a 
1 to examine him os to what ho 

_ when he spoki; of the delivery 

t)f the decul, having alrtutUy had the 
opportunity of cross-oxainlulng him 
upo|i the pidut 1 — Held : it waa u 


matter within tho discretion of the 
judge, A that he bad exercised tho 
discretion wisclv. — Uraham v. Graham 
(1877), 2 U. A (l. 20.5.— CAN. 

5040 i. After defence opened .] — On tho 
(examination of wltucMses under a 
commission whore pltf. has closed lii« 
ease, A deft, has called some of his 
wltnottscs, pltf. will not be allowed, 
against deft.'s wish, to recall any of his 
witncsiwjs or call fresh witnesses.-- 
Bkll V, C’LARKK (1884), 10 V. L. K. 
283. -AUS. 

5042 i. Afterr defendant’s case closed.] 
— Evidence, wiUeh might have been 
given in chief A wa.s not in coutradio- 
tlcm of doft.'H evidence, was gU'cn in 
reply ‘.—Held : t his was a matter in the 
discretion of the judge. — B arnks r. 
HiiarTK (1910), 11 C. L. R. 462.— AUS. 

6042 ii. A variance’ In the 

description of the parish in an action 
of ejectment may be amended after 
cKiunsel has addresa<jd the jury, A judge 


is not bound to receive new evidence on 
part of deft, to show that tho parish 
was not rightly stated after the 
amendment. — D oe r. Pitt (1849), 1 
Ail. 385,— CAN. 

6042 Hi. .] — Deft, having by his 

answer set up several matters of 
defonc;e, which, through oversight, he 
had omitted to give evidence of, tho 
ct., at tho hearing, directed the cause 
to stand over, with liberty to both 
parties to give evidence uv»on those 

S obits. — N ortuky V. Moork (1856), 5 
r. 609.- CAN. 

5042 iv. Pltf. should go Into 

the whole of his cose In the first 
Instance. It is not competent for 
pltf. to rely upon a pritnA facie case 
In the first instance A then support it 
by further evidence In reply. It G 
in the discretion of the judge whether 
he will allow pltf. to give evidence hi 
reply, but such discretion may be 
reversed by the ct. — N kary r. '* 

, 7 N. S. 11. 495.— CAN. 
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by pltf.’s counsel for leave to call as Uis witness a ! 
deft, whom he had expected to be called in support 
of deft.’s own case refused, pltf.’s counsel admitting 
that he had not been misled by any representation 
to the effect that deft, would be called. — Barker 
V. Furlong, [1891] 2 Oh. 172 ; 60 L. J. Ch. 368 ; 
64 L. T. 411; 39 W. B. 621 ; 7 T. L. R. 406. 

Annotations: — Mentd. Consolidated Co. v. Curtis, 11802] 

1 Q. B. 495 ; Re Magrime, Ex p. Salaman (1910), 80 L. J. 

K. B. 71. 

5045. After defendant’s case summed up.l — 

(1) Upon the trial of issues in a patent case pltf. 
is entitled to call evidence in reply, for the purpose 
of rebutting a case of prior user set up by deft. ; 

(2) but after the evidence for the defence has been 
summed up, deft, will not be iillowed to adduce 
further evidence in answer to that given by pltf. 
in reply. — Penn r. Jack (1806), L. B. 2 Eq. 314 ; 
14 L. T. 495 ; sxib nom. Penn i\ Jack, Penn r. 
Bibby, Penn v. Fernie, 14 W. 11. 760 ; on appeal, 
sub nom, Penn v, Bibby, 2 Ch. App. 127, L. C. 

Annotations : — As to (1) CODSd. Adair r. Yo\iii«: (1870), 40 

L. T. 61. Expld. Vernon v. St. James. Westminster, Vestry 
(1880), 49 L. J. Cli. 130. 

5046. During summing up of plaintiff’s case.] — 

After the counsel for pltf. had commenced his 
summing up, deft, allowcid 1^3 be called. - Rock- 
cliffp: V. Pearce (1858), 1 F. & F. 300, N. P. 

5047. After hearing of case— Before Judgment 
given.] — Nothing would be more dangerous to the 
administration of justice than to allow a party, 
after a case has been argued, t/O supply the very 
defect upon which the judgment of the ct. is about 
to be pronounced (Wigram, V.-C.). — Langford 
V. Brighton, Lewes & Hastings Ry. Co. (1845), 
4 Ry. & ("an. Cas. 69. 

5048. - - .] — A fter a cause havS been heard, 

& before judgment given, the ct. will not allow 
f‘ither party to introduce additional evidence except 
by th<? consent of the other party. — G ibps r. 
Cipps & Hume (1863), 3 8w. A Tr. 116; 1 New 
Rep. 481 ; 32 L. J. P. M. & A. 78 ; 7 L. T. 861 

9 Jur. N. S. 233 ; 11 W. K. 402 ; 164 E. R. 1217 ; 
on appeal (1864), 11 H. L. ("jis. 1, II. 1^. 

5049. During judgment.] — A seaman re- 

turning to his ship from shore fell from t he gangway 
A was drowned. On the Iiearirig of a claim by 
the dependants the deputy judge b(‘gan to give his 
award in favour of tin* dependants when it was 
l)ointed out to him that there had bium no evidence 
that the seaman went on shore witli leave. The 
deputy judge thereupon had a witness recalled 
upon this point, A being satistied from this that the 
sciaman had been given leave, awarded for the 
dependants : —Held : the judge was caititled to 
hear the evidence in this wav. — Peters v, Argoi. 
(Owners) (1912), 5 B. W. C.*C. 414, C. A. 


6050. After judgment -To influence costs,]— A 

iviiness cannot bo called after judgmont for the 

S urpose of influencing the costs of the action. — 
RISTOL OORPN. V. OrEAT WESTERN Ry. (\>. A 
Midland Ry. Co. (1916), 80 J. P. 201 ; 14 L. G. R. 
756 ; on appeal, sah nom. Great Western Ry. 
Co. A Midiand llY. Co. V. Bristol ("orpn. (1918), 
87 L. J. Ch. 414, H. L. 


Sub-sect. 3. -REBuniNc; Evidence. 

A. In (tcneral. 

5051. Discretion of judge to allow.] —It is in the 

discretion of the judg(‘, subject to tlie iv^viewiU of 
the ct. to determine in what stage of the cause 
evidence may bo pi'oducod. In trespass for false 
Imprisonment deft, pleaded the pltf. had stolen 
deft.’s chaff ; In^ also i)leaded that- his chaff had been 
stolen, A t-!iat he had rc‘asonabl<‘ ground to suspect 
pltf. Pltf. gave tividence, in the Ih'st instance, 
to account for lier possession of chaff. Deft.’s 
witnesses proved that the chaff in the pltf.’s 
jmsse.ssion was similar in quality to that- lost by 
deft, {inter alia) tlia-t in botli them was linseed: 

- Held: the judges had rigidly (^xtTcised his dis- 
cretion in allowing pltf. to call a witness in nqdy 
to account for the i)resence of UrKseed in the chaff 
found in plt-f.'s possession. -Wright p. Willcox 
(1850). 9 C. B. 650; 19 J.. J. C. P. 333; 15 

L. T. O. vS. 228 ; 14 Jur. 716 ; 137 E. R. 1047. 

Annotations : — Apld. Shaw V. Beck (18r)3), 8 Kxch. 392 ; 

Ailalr r. Vouutf (1879), 40 L. T. 01. Consd. Maclarcii v. 

Davis (ISIM)), 6 T. L. Tl. 372. Expld. B. Crippcii, 11911] 

1 K. B. 119. Refd. Beim r. Jack (1866), 11 L. T. 45)5. 

6052. — ^ — .| — Action claiming an injunct-ion 
against tlie master of a ship in whicdi a sot of 
pumps, alleged t-o be an inlringoriKnit, Wfis us(h1, 
as well as against th(^ mak(‘rs. Pltf. brought 
(ividenco at the ti'ial in support of the case raisiul 
by his pleadings A particulars of infringoin(mt, A 
to meet the cast) rais<.ul by defts. on their phjadings 
A particulars of objections. Defts. went int-o 
evidenct) on a much wider issue than that raised 
by the ])lcadings, cU^. J^ltf. applied to adduce 
evidence in i’ei>ly by adducing instances of infringe- 
ment other than those mentioned in the particulars 
of infringement, A which h(^ had obtained during 
the course of t he trial : — Held : under the cir- 
cumstances he wjis entitled to bring in this evidence. 
— Adair v. Young (1879), 40 L. T. 61 ; on appeal, 
11 Oh. D. 136, 0. A. 

5053. .] — Mac.'Larkn A Sons v. Davis 

(1890), 6 T. L. R. 372, D. 0. 

5054. What is rebutting evidence - Not mere 
confirmation of original case.] - Any evidence that 


6047 i. After hearing of case — Re fore 
judgment given ] — Oulton r. Bkad 
(1865). 6 All. 283.— CAN. 

6047 ii. — .} — Frkehold Loan 

^ fejAViNGS^ Co. 17. M(7 Lea.\ (1892), 8 
Man. L. K, 331. -CAN. 

5047 ili. . ] — When a cose ha*« 

been closed the ct. will only recall a 
\vilno8s for tho purpoBc of clearlnff 
lip some doubtful point In the evidence. 
& >v<U not exercise tills power in order 
to enable one of tho parties to prove 
a fact material to his case. — Nelson 
V. BtJCHANAN (1897), 16 N. Z. L. 11. 
GO.— N.Z. 

l. .] — Fawcett r. Faulknku 

(1903), 40 N. S. II. 398.— CAN. 

m. .1 — The manter of a finliing 

boat made a claim against tho ownoru 
for wages. & tho owners conn tor - 
claimed against him for the value of 
mlsring ^ar. At the close of tho 
bearing, judgment was restTved ; A:, 
before judgniOut was glvon, the master 


applied to reopen the case & for Iravo 
to give further ovidenoti to account for 
the missing gear ; — IleUi : such an 
application should fie granted only in 
a very special — Hhown v. The 

Alliance No. 2 (1914). 27 W. L. It. 
704 ; 16 D. L. It. 413; 19 B. C. K. 520 
—CAN. 

n. Where party added.] — 

Whore after tho evidence at tlio hearing 
was closed on both sides, the ct. 
ordered tho cause to st-and over to add 
a party, further evldoiMie between Hie 
original parties is iiiadniissiblo at the 
adjourned hearing. — A.-G. v . ^J’oi«)nto 
STREET Ity. Co. (1868). 15 Or. 187.— 
CAN. 

o. After judgment in appeal 

i Pending furtficr appeal.] — After t,hc 
' judgment of the Ct. of Appeal aftlrmlng 
the judgment of tho trial judge had 
been pronounced, drawn up, & entered, 

, A; while- an apiieal was pending there - 
I from (o the impreme Ct. of Canada, 


iltfs. moved for leave to adducie 
urthcr evidence for tho purpose of 
showing that an exhibit which was 
used as part of the evidence In the twise 
was not a true copy of tho original 
document I — // eW .* the application 
would he ndused. — Dukber Watch 
Case Manuka(;turing Co. r. Taooart 
(1899), 20 C. L. T. 374; 19 P. K.233.— 
CAN. 

PART V. SECT. 7, SUB-SECT. 3.— A. 

6061 i. Diinretion of fudge to allow ,] — 
It docs not necessaHly follow, that 
because pltf.'s witness when recalled 
to rebut deft.’s evidence, makes 
Htatemonts which in fact amount to a 
now case for pltf., the Judge must 
therefore, refuse to allow sueli state- 
ments to go to the jury. — Devlin v. 
Crocker (1850), 7 U. C. It. 398.— CAN, 
5064 1. What is rebutting evidence — 
Not mere confirmation of original cose.] 
— EvJdoneo Js admlsslblo to contradict 
a statement of a fact made by a witness 
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Evidence 


-Further evidence : Ij, A - ^ B^] 

is a confirmation of Uic original cows (cannot be 
given as evidence in reply ; & th<; only evld«inee 
that can be given in r<-ply is that which goes to 
cut down the deferunt, without V)eing any con- 
firmation of the original caH<^. 11. v. lliLDiTt'il 
<1832 ), 5 C. }\ 21)0. 

Annotation : Re!d. Jiudd v. Davinon (IH80), 29 W. It. 192, 

5055. — - - .] In an a<*ti<»n for 

occupation, 1 he qin‘8t ion was, whc-lh<*r a hou.st* had 
been let to deft, or lir*r sister. A vvitru^ss for filtf. 
depos<al that it was let t/o deft. ; A. while deft.’.s 
witnesses were und(?r exarninatiofi, to i)rove that 
the letting Wiis txj her sister, deft, earru^ into et. 
It was ]iropoH<‘d, on the ])aii of pllf., to recall 
Ids witness, as a witin%ss in r<3ply, to slate that, 
now lie ha<l we.n deft, again, lie was (piite positive 
that it was she who look t lie house : - IIM : t his 
could not be don<;. ^ JtoK r. Day (183d), 7 C. tSi P. 
705. N. 1». 

5056. - — .| 'rh(' ruh‘ that pltf. cannot 

give, in reply, evidenc‘<‘ merely contirrnatory of 
liis original laise, applies as well when; deft, 
gives evidence in his own behalf as to every other 
ease. 

Pltf. in thi; trial of an action for work A- labour, 
swoi’t! t hat, on ajiplieation to defts. for payment, 
one of them promised to give him a eli(M|ue on 
account. l)<*ft. for tlio didi'iice, denied the pro- 
mise;. JMtf. t<‘nd<‘red, in n-ply, the evidence of the; 
other deft, to prove that his eo-deft. had made; 
the promise svveun to by pltf.: livid: sueh 
evideaice was prope-rly rejeeteel. JleiWLANOSoN v. 
i-’KNTo.N A. PooKits (1853), 1 (t D. P. dll 
J nr. dOd. 

6057. Must have direct bearing on main 

^ .No rn Neill, \.M 'iowN (’ask, Ojjuia.m'.s 

( ’ask. No. 1783. a/dr. 

5058. Must be condned to previous evidence.] 

' W’lieTe |•el)utling e'videiiee; is adeluceMl it imisl, 
he; sirictly eonliiu'd to the* e'videuie'e; which has 
bee'll pre'viously give'ii. No'rriNeiiiAM 3’eiWN (’asi:, 
NYIA KS7'KU\s (fASK (iSdi;), 15 Ij. 'r. 1)3. 

5059. Whether party entitled to split evidence 
Into two parts— As part of his case & partly as 
evidence In reply.] * In an action for a lihe-l, when* 
the* g(‘ru*ral issue is ple‘ade‘d, A alse) special pleas 
in justitlcatiein, pltf. may, in the* e>utse*t, give; all 
the evidene e he; inte'Tids te> eilTe'r to le-lnit sue h 
just ideat ion, or he; may elo sei in re*|)ly to e\ ide‘ne'e' 
]iroduce'd by deft., but- he* is not e*ntilled to give 
part of sucii evidence* in the* llrst instaiu'e, A to 
)-e*Merve the remainder foi* ri'ply to de'ft.'s case*. 

r. Muimiay (1825), Py. \ M. 251. 

Annotations v CoBSd. .Iiicobs i\ 'rarlj'Om (|S|,S). 12 .h 

.•17 ; WriKlit r. \\ lll<-ox Of'.dO, i) n. ; .simw 

jii'i'k (is:):i). s KncIi. :592, t 

5060. - 11 ’^ ae tiein for 

libels, in whie h tvvee distiiu t charge's were* made 
against plt f. deft, just ides the lihe'ls as true', A at 
the trial pltf.*s counsel make's a full opening of the 
facts as tee hotli I'hargcs, hut goes into evidence* to I 


disprove; the; pleas m to the first charge only, he 
will not be entitled to contradict the allegations in 
the pleas as to the second charge by evidence in 
reply. —D uncombe v. Daniell (1837), 8 C. & P. 
222 . 

A nnot at if j ns :■ -Reid, Speck r. Phillips (1839), 7 I)e>wl. 470. 

Mentd. Kirkuian r. .Je'rirH (1S39), 7 DovvI. 07 8 ; Haller v. 

Worinuii (1801), 3 L. T. 741 ; l^ankhurst v. Hamilton 

(1887), 3 T. L. 11. 50U. 

5061. — .] — Declaration by indorsee 

} of a bill of exchange against the acceppjr. Pleas 
I denying the indorsement, cN alleging fraud, & that 

pltf. gave no consideration for the bill. On the 
trial, pltf. i-ested his ease on proof of the hand- 
writing of the indorser. Deft, gave evidenee U) 
support the other i>loas, which it failed to do, but 
supported tlu; plea denying the indorsement : — 
Held : ])ltf. was not entitled to give othin* evidence 
t-o eonnrni Ids j/ri/nd fttvie ease.- JA('f)HS w 
Tahlkton (1818), 11 Q. P. 121 ; 3 New lhact. 
(’as. 12 ; 17 J.. .1. (^ H. IDl ; 10 L. T. O. S. 300 ; 
12 ,Iur. 517 ; 110 P. P. 531. 

AnnotutioiiH : - 'Disid. Shaw r. iP'ck (18:t3), Suund. A' ^f. 

<»7. Refd. VV riffiit r. Willcox ( 18 .'» 0 ), 1 ) C. li. I>j0 ; Doc tl. 

JS’ic<»ll V. liower (IHolh IG D. H. 80r>. 

5062. - .] — On tlie liearing of a 

jx'tition by tie; liusbaiid for a dissolution of 
marriage on I he ground of his wift;'s ailultery, 
wlu*r<* tin; wif(‘ has mado a counter-charge of 
adultery against him: -//c/d; iietitionei* was 
(‘iititlcd to give Ids own c\ idcnci* A call witn<*sst*s 
to rebut the chaig<* as jiart of his own case, or, in 
the alternative, to n*scrvo his evidence in aiLswer 
to the cliarge aftor resp.'s witnesst's in support of 
tin* adultery have hei'ii (‘xamined ; but he was not 

! at- liberty to sjilit Ids case in two parts by giving 
i his own (‘vidonce as ]>art of his own case, A th(*n 
wait for the comjih'tion of r<‘S]).'s (’ase to bring 
forward tlu* ri'hutting evidence of his witness<;s.— - 
.Iaikman r. .Iackman (1883), It P. D. 32; 58 
L. .1. V. 72 ; <>() \u T. 333 ; 37 \V. P. 321. 

At what stage of proceedings admitted.] —.SVc 
Suh-sect. 2, fi//tv. 

In criminal proceedings.] —NVe Dkiminai. J.aw, 
\\A. Nl\'., p. 231, Nos. 3031, 3035. 

//. drounds fur Admiliutfj or Jivjccli)i(f. 

5063. General rule — Surprise.] — On a suggest ion 
that- a charge; of collusion connivance, i-aised in 
argument on his own evidence;, was a sur]>ri.se on 
t he husband, t-lu'ii; being no counter-plea or inter- 
rogatories. the ct-. refiKsed to rescind tlu; conclusion 
in ordi*r that letters miglit he ])lcaded, lioldiiig, 
that the hiisliand was bound to guard Idmsolf 
originally against- siu'h suggc'stions. 

1 shouhl be unwilling t(^ deprive the jiarty of a 
renuMly on anything which appears to have been 
suggested a.s a surprise : «S:, if tliat suggestion were 
founded on faets appearing in the case, I would, 
in a matter of such importance to the husband’s 
comfort, allow this evidence to be intDidtici'd , 
though the inconvenience of doing so generally 


for thouirli the (‘fToef of nurh 

cvifioiu'o may Ik; to coulirm ulff/n 

orlgiiui) vaM\ 1 1 saw r. UuKti. ( 

(j All. :>24.--CAN. 

5068 i. Must hr con/iurd to prr- 

X'ioiisrvidrncr .] — The fart of pltf.havinK 
(lonifMl cm croaM-cxaininHtlon a fact 
aftc'rwarclB tent (Ik'd to l*y deft., will 
not prevent i»ltf, c^alUnif wJtnoHseH to 
. deft.’s U'stimony on the point us 
to whleli pill, had been crosh- 
exttmlned, — D ok d. Hahnkh r. Bkl\ka 
(1880). 19 N. B. li. Ml.— CAN. 

p. Evidence jmf in on rross- 
ejrtiminatiofx — /n»trad of rrhutUd .) — 
Evidence put In on crons -cxatnluatlon 


I h>' pllf. of deft. *8 Avitnesn instea<l of 
I rebutting teHtiinony, not a ground ft _ 
new trial. Uohakp r. Fukpkhk’Ton 
Boom Do. (1800), 0 All. 4l8.~CAN. 

q. Fuels ronirnrn to inirty's in- 
terest • “ Fstuhlisbed hy 'jHtrly's own 
witness— IVhtiher evidence in rcfntital 
fuiinittrd.] — Where hy a wltiu'SM *^alled 
hy one of the parfleH. facts are , 
estahlinhed contrary to Huch x>arty’» 
intert'st , another witneisa may he called 
to pn>ve tliat the facts are otherwise, 
if relevant to the ease. — Hamm r. 

B vKHtxmn (1910). 33 \V. D. li. 473 ; 9 
W. W. H. 1044 ; 9 Saak. L. K. 08.— CAN. 


PART V. SECT. 7, SUB-SECT. 3.— B. 

5063 i. Cencral rate — Surprise.] — 
IMIf. it deft. owt»ed adjoining Idls of 
land vN the question won, whether a 
cellar wall running at right angles 
with the street on which the lots 
fronted was wholly within the bounds 
of pltf.’s or deft.‘H lot. the breadth of 
The wail being the laml in dispute, 
Deft.’s witness was asked on ciriss 
examination, whether, after a lire 
wliieh burnt the houses on both lot^, 
' under whom deft, claimed, had not 
cinjiloyed F. to remove a stone wall 
adjoining that In dispute : — fJeld : 
the judge was right in allowing pltf. 



Pabt V. — Witnesses. 


481 


evident (Ix)RD Stoweix).-' Crewje v. CiiEWE 
(1800), 3 Hap. Ecc. 123 ; 102 E. B. 1102. 
Annolaiwns : — Mentd* Phillips r. Phillips (1846), 4 Notes ol 
Caeos 523 ; Glpps v. Gfpps & Humo (1803), 3 Sw. & Tr. 
116 ; Churchward v, Cliurehward, [1896] P. 7. 

J — M. petiiioiied for a decree 

of nullity of marriage by reason of the alleged 
frigidity, etc., of H., the man, ov^dng to whicli 
the alleged marriage had not been consummated. 
IT. traversed the alleged frigidity, etc. At the 
hearing H. gave evidence that the non-consumma- 
tion was caused by the pain felt & distress exx^ressed 
by M. when he attemi)ted to have connection. 
The e\idence was objected to on the ground that 
such cause of non-consummation should have 
been alleged in the answer, but the et. admitted 
the evidence, saying, that c\dden(;o in reply might 
be called, if the ct. should think that petitioner 
was taken by surprise. — M. (fai.skta' cai.i.kd H.) 
r. H. (1804), 3 Sw. A Tr. 517 ; 33 L. .T. P. M. A. 
159; lOL. T. 787; 13W. B.IOS; 10110.11.1370; 
siib riom, Marsiiatx (falsei.y caixed Hamilton) 
}lAMiLT(»>r, 10 Jiir. N. S. 853. 

Amiotaiioiis : — Mentd. T. r. M. (falsely called T.) (1S6 .')), 
Ij. H. 1 V.'h 1). 31 ; Lewis (fiusely eallod Hayward) r. 
Hayward (186()), ,‘{5 L. J. 1*. 6c M. 105 ; Dickinson r. 
Dickinson, [1913] P. 198 ; Scott v. Scott, [1913] A. C. 
417. 

6065. Where defence disclosed.] —Deft. 

called witnt^sses to prove exenH)tion from tithe 
by reason of the barrenness of the land ; — Held: 
althougli in the re-examination of a witm‘ss for 
pltf. a (ptostion had betm asked as to the fertility 
of the land, pltf. was entitled to adduce evidence 
in reply to disprove the defence. — G rpjswoldp) v» 
Kemp (1312), (^ar. A M. 035, N. l^ 

5066. By cross-examination.] — Oope 

r. Thames-Haven Dock Co., No. 4907, ante. 


5067. By pleadings.] — In an action 

to restrain defts. from erecting a urinal in a mews, 
the statement of claim alleged that the soil of the 
mews was vested in Sc was the absolute property 
of tliree of pltfs. The statement of defence did 
not admit this allegation ; but alleged that the 
mews had long been a highway dedicated to the 
jiublic. At the trial of the action several witnesses 
were examined on both sides ; at the close of 
defts.' evidence, pltfs. applied for leave to call 
evidence in reply, to show that the soil of tlie mews 
had not been dedicated to the public : — Held : 
as pltfs. were distin(;tly apprised by the pleadings 
before the trial of the action what the nature of 
the defence would be, the application must be 
refused. — Vernon v. St. .Tames, Westminster 
Vkstuy (1880), 49 I.. J. Ch. 130 ; 42 \j. T. 82 ; 
on appeal, 10 Ch. D. 449, 0. A. 

xinnniaiions : — Mentd. Gas ,LU;lit 6c Coke Co. v. St, Mary 
Abbots, Konsirufton, Wintry (1884), Cab. 6c. El. 368 ; 
St'llors V. Matlock Hath L. H. (1885), 14 0. B. D. 928 ; 
Crahain r. NmveaHtlo-iipoii-O'yno Corpn. (1892), 67 L. T. 
260 ; ITthlek tj. IMymoiith C’orpu. (1894), 70 L. T. 304 ; 
Parish V. London City Corpn. (1901), 67 J. 1*. 55 ; East 
Fremantle Corpn. v. Annols, |1902] A. 213 ; A.-G. *Sc 
London Propt rty Investnient Trust v. Ilichmond Corpn. 
6c Goslimr (1903), 89 L. T. 700 ; Msyo r. Seaton U. D. C. 
(1903), 2 Tj. G. U. 127 ; A.-G. v. DorcheHter Corpn. (1906), 
4 L. tJ. 11. 075; Dliidffo r. ITngo U. D. C. (1916), 115 
L. T. 679. 

6068. In action of detinue — To prove In what 
right subject-matter received.] — If a deft., in an 
action of detinue foi* papers, set up as a defence that 
he delivered up the papers to K., in ]»ursuanee of 
a iioliee from pltf.’s attorni'y to that ellect, pltf.’s 
counsel may call K. as a witnt^ss in reply, to prove 
that he received the papers in aiiotlier right, Sc 
not on behalf of i)Hf.”- A nderson v. Passman 
(1835), 7 C. & P. 193, N. P. 


to cull F. in reply to doft.’s case, & the 
admission of his evidence was not such 
a surprise on deft., as to entitle him to a 
new trial. — Ai>amh v. Feuuuson (1858), 
4 .\iJ. 102.- CAN. 

r. Malicious vrosccuiioyi — To dis- 
Vroce pica of aefendani .] — Eastwood 
r. Stkhjlino (1900), 26 V. L, K, 129. — 
AUS. 

8. Drfanmtion — To show motive — 
/»Vrf«f/c.]— H ai.l V . Mauchant, 11914] 
tit. R. gd. 174.— AUS. 

t. As to revocation of licence — 
7 o cut timber. ] —Where pltf., in tn^spass 
for cultlng & carrying away Umber, 
i.ssno being joined on a revocation of 
licMMice, called the agent of deft, to 
prove that he had revoked the licence to 
him, 6c the witness denied such re- 
vocation : — Held : pltf. ndght call 
other witnesses to prove that they 
had hoard this witness admit that the 
lieoneo had been levoked to him, & 
that the witmjHses knew that he had 
still gone on 6c cut tlie timber after 
ho had made the admission. — M oNau 
r. Stinson (1842), 6 O. S, 445.— CAN. 

a. Wheifwr ccidcnce which might 
have been admitted — In first instance. ] — 
•Sendfle : pltf. in ejectment relying on 
the opening of his case upon a privw 
facie title by possession, 6c being rrmt 
by proof on the part of deft, of a prior 
poHsisssion cannot repel such proof by 
attempting to show that th<i possession 
of deft. Is that of a tenant to him, 
Pltf., as landlord. Ho should go into 
his caso fully in the first instanexj. — 
Doe d. Osborne v. McDouoalJj 
(1849). 6 U. C. U. 135.— CAN. 

b. .1 — Witness for pltf. 

denied on cross-examination having 
made a statement in presence of L., 
who was afterwards called by deft., 6c 
contradicted him : — Held : pltf. might 

evidence in reply to rebut L.'s 
Umtlmony iic confirm that of his own 
witnees ; such evidence not being 
properly part of pltf.’s case in the hrst 

J. — VOL. XXU. 


inslaucc. — Wiiklplky v. Kiley (1851), 
2 Ail. 275.— CAN. 

c j — Wherxi n party 

upon whom the onus of proof lies 
produces a receipt before l,ho inastcir, 
or other pro<»f of a nature generally 
conclusive, 6c closes his ovldenco, & 
the other side produce's testimony 
tending to 8hak<' this evidence, further 
evidence! in support should be allowed 
to bo produced, thougli in strictness it 
may bo such as iniglit have been 
produced in the limt instance.. — 
Moody v>. McCann (1860), 1 Ch. Ch. 
88 .— CAN. 

d. When deft, on Ujc 

trial swore to a final settlement 6c 
an order given pltf. for the balance, the 
ct. refused to grant pltf. a new trial on 
an alfldavit stating that the paper 
sworn to as having boon an order had 
iKicn fouiul since the trial, 6c that It 
was not an ord«jr, but a statement of 
an account with another party. Pltf. 
should have rt'butted tha tcHtlmony os 
to the settleiiieiit 6c order, 6c given 
secondary evidence of ttie contents of 
the paj»cr, first i) roving lt.H loss. — 
CYR r. UARTr (1873), 2 Pug. 71.— CAN. 

0, J — jn mi action of 

replevin, pltf. proved owneiship & 
i-ested his cose. Deft, then moved for 
a nonsuit. l*ltf. olTerod evidence in 
rebuttal to meet the case made by 
deft., which was rejtwtod, on the 
ground that evidcnco to prove the non- 
existence of the tenancy alleged would 
be merely confirmatory of pltf.'s 
caso, 6c the action was disposed of by 
allowing deft.’s application for a non- 
suit : — lif ld: in the cli’cumstances. 
the rejtjcilon of the evidence tendered 
by pltf. in rebuttal could bo sustained 
only on the ^ound that the omia of 
proof on the issues to which it related 
was at the outset of the case on pltf.- — 
McAdam r. Kickbuhii (1905), H 
B. C. It. 488.— CAN. 

f. Action of eieclmerU — To rebut 
plea of title by posscstfion.] — In an action 


of ejectment by a son against his 
fatJier, pltf, claimed under a deed from 
deft. Tliere was evidence to show that 
since this deed ileft/. liad been more 
than tweuiy years in iiossesslon with- 
out any recognition of pilf.’s right. 
Pltf., to renel this evidence, atti'mpted 
t-o show tliut during a ]»art of that 
period deft, was in iK)SHOHKion as agent 
of his. pltf.’s brother, to whom he 
had given a Kaise ; 6c atnoug otlKU’ 
evidence ho ofi'ei’ed a paper in doft.’s 
luindwTil ing, purporting to bo a leaH<i 
from pltf. to Ills brollier. of (xu'taln 
lands, Inclndlug the pnunlses in 
question, for a part of the time during 
which deft, claimed to have held 
adversely. At the foot, but not in 
deft.'s writing, was written pltf.’s 
name, 6c the word “ copy.” No proof 
was oiTered ^f^sl^ectlng this j>aper, 
except tlittt it was in deft.’s hand- 
writing : — Held : such paper should 
have be<!n rc5eelv<ul. — MognEKN v. 
MeguKEN (1852), 10 IJ. C. It. 193.— 
CAN. 

g. Collateral vuillcra,] — Defts. called 
pltf. 6c aft<;r asking him some ques- 
tions produw^d a deposition made 
by him before a magistrate, which wmh 
at varianrx) witli Ids answei-s. Ibi 
admitted the coiitruilletiQii, but said 
his pnjsent (widenee was correct, 6c. 
gave a« an cxidanatJon that he was 
much confUHca at the time, being 
without jiapcrs which he wished to ref(T 
to & that all he said was not In the 
deposition ; — Held : this explanation 
was a collateral matU^r, 6c defts. there- 
fore could not call the magistrate to 
disprove it. — Bekmkr v. Kerr (1864), 
23 U. C. H. 557.-— CAN. 

h. To di8prot>€ signature.] — Where 
a witness, on cross-examination, denied 
having signed a pai>er, but which was 
not then shown to him, & the opposite 
party afterwards produced the uaper, 

6c gave ovldenco to prove the witness* 
signature to it, the witness may be 
localied to disprove the signature. — 

1 1 
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Evidence. 


Sect. 1. — Furificr evidence: S^dj-acct. 3, li.; suh- 
ncd. i. Sect. 8 ; Su b^fteet. A.] 

6069. To disprove alibi.] — Pltf. in an action on 
the c^me gave, fuj confirmatory evidence of deft.’« 
iiaving commitU^d tfio tort proved at L. proof 
that lie wii8 8<^en near the spot at the time in 
auention, At (h*ft. called witnesses, who swore that 
(left, was at H. at tiiat time. JMtf. was allowed 
f-o give in reply additional evidence of deft.’s 
ixurig at 1>. such evidf?nc(i txdng a direct contra- 
diction of the new fact of deft.’s being at It. — 

V. AvN.swoiiTii (1838), 2 Mood. <fc K. 108, 

N. J\ 

Annotfttion / Apia. Kogorw V. Manley (1 880), 42 L. T. 684. 

6070. .] — Pltf. rested liis case partly on an 

alleg(Hl convei-Hation between himself & deft, at 
plt.f.’s hoiJS(5 on a cintain evening in the preBonce 
of pltf.’s wife. Pltf.’s wife was cross-examined 
m I/O the Hiibsi^ince of the alhigtMl conversation, 
hilt not as to the* fact of deft, having been in tlio 
houH(! on that occasion. Deft, having in his 
exaniinaf ion in chief denied that he was in the house 
at all on the evening in question, leave was given 
to pltf. after the (iviciencti on linth sides was closed, 
t-o call fuitlier evidenc(i to rebut deft.’s denial. — 
llooEua V. ManI/KY (1S80), 42 L T. 584. 

5071. In action for false imprisonment— To 

prove ownership.] Ht.ackuuun v. (1813), 

2 li. 'r. (). S. IHh 

6072. - — To explain circumstances set up by 
defence.] Wiikhit r. Wili.odx, No. 5051, ante. 

6073. In action on bill of exchange - Proof of 
signature.] - I *iuM‘()T r. Stedman (IHtO), 0 
L. T. O. S. 310. 

6074. In interpleader proceedings Validity of 
deed of assignment.] - Upon the trial of an inter- 
pleader issue in a county ct. for the purpose of trying 
the title t/o ('crtain goods taken in execution, 
pltf., in suppoit of ids title, gave in evidenee a (i(?ed, 
which was valid vqion the face of it, by which 
('X(‘eutlon debt/or bad assigned t-o him tlio goods 
in question ; but the witiKvss called to prove 
the (’X(‘cution of the di'ed wivs eross-i*xamined by 


(lefts., with a view to show that the deed w^as 
therefore void : — Held : pltf. was not bound to 
give evidence in the first mstanco to establish the 
validity of the deed, although called upon by the 
judge to do so, & although the nature of the defence 
appeared by the cross-examination of the attesting 
witness ; & the judge was wrong in refusing to 
receive evidence in reply, to rebut a case of fraud 
set up by defts. to invalidate the deed. — vSUAW v 
Beck (1853), 8 Exch. 392 ; 1 Saund. & M. 67 ; 20 
D. T. O. S. 211 ; 17 J. P. 72 ; 155 E. R. 1401. 
Anjwtations : — Consd. Penn v. Jack (1866), L. R. 2 Eq. 314 ; 

Vernon v. St. JamcH, Wcjstminster Vestry (1880), 40 

L. J. Ch. 130. 

6075. In patent action — To disprove instances 
of prior use.] — Penn v. .Iack, No. 5045, ante. 

5076. .] — When a deft, to a patent 

suit in which replication is filed has given evidence 
of instances or prior user not mentioned in his 
answer, & leave has been granted to pltf. to adduce 
fresh (ividence to disprove th(ise instances, deft, 
will not necessarily bo entitled to bring further 
evidence to rebut the frc.sh evidence so adcluccd by 
pltf. — PouPAui) V. Paudelt. (1869), 18 W. R. 59. 

— .] — Sec, generally, Patents. 


Siju-SECT. 4 . — On Appeal. 

In civil proceedings.] — Sen, generally, PiiACTici:. 
In criminal proceedings.] — See Ciuminal Law, 
Vo\. XIV., pp. 512 -516. 


Sixrr. 8. IMPEACHING CREDIT OF WITNESS. 

Sl 7 B-SE(T. i. — I^AHTY’S OWN WITNESS. 

A. In (rcneral. 

Sec Criminal Piocedurc Act, 1865 (c. 18), s, 3. 
6077. Discretion of Judge to allow credit of 
witness to be impeached.] — I nuiau to decide this, 
A:- no further. That in eaeli particular case there 
must be some discrc'tion in the presiding judg(‘. 


Tomkixs r. 'I'miuTS (1808), 1 Ilan. 
317. CAN. 

k, 7'o rrhut inferrm'f of ru’ifligrncc.^ 
AVhen pltf. kIwh thi* cvidciioc of 
tiM'dleal won t-o 1 l»o proiK^r 1 milnjcnt 
nf cnHi'H of fro7.cn UrnljB, the nc'CosBlty 
of frtuinont ibolr In 

particular cascH ; doft. may >:rivc 
evidence of the troutimnit of other 
caBcH of a Himilar character, & of the 
nwultN, In onlcr to ndjut the Inftux'nee 
of lu'icUKeruv Mriwin^r from Dk' evidtmee 
on the puH of pltf. -Kkv r. Thomson 
( 1808), 1 llan, 207. - CAN. 

1. 7'o fihoir ihoi urimissioji V'UH to 
discredit jdai nt iff.] - deft, on 

ci*oB«'CxaudiuvUon waw nBkcd If he 
h(Mi not inadi^ wn admlKsion to T. of 
hla a^ri'i'cinent, tl»c hnwh (»f width wa.s 
t'omplained of, & denietl It, It 1 h coin- 
iK)Uu»t for pltf. to ndnit this ovldeneo 
by fdiowiiiff d(Tft. Imd made the 
adOilHalon for the purpose of dis* 
crediting deft., oven thonfch It also 
affec^UMl caac. ' W'nirrAKKK r. 

?ug.436,— CAN, 

To re^l allcfffdion of UHchtM' 
-t>n the trial of an action for 
breach of promlae of marriage, whore 
pltf. gave evldencjo of her aed notion 
by (left., tl»e latter, by hia orotM#- 
examination of pltf., att<unpt<Hl to «how 
her unobaatfty before her acquaintant^ 
witb him : — lletd : this gave her the 
right to repel the ImpnUtlon involved 
In such cro«» 'examination, not only 
her own evidenee. bnt al»o to 
lieate her eharaeder by 

1. — Bitrkr V. SCRIHKRP (IS76), 


n. J^cnial of fact on 
am mat ion of pjaintiff ^ — /J _ 
tvMimony as to that foci — WhcUicr re- 
butting evidence n<iviittcd.] — 'Hm fact 
(»f pltf. having denied on erosH-oxamina- 
tion a fjwT afterwards teHtlfled to by 
deft., w'iil not previmt pltf. calling 
wltncBses to ix'bnl deft.’H bistimony on 
Iho point as to which pltf. bad Ix^en 
erosH'Oxrunined. — D of. n. Barnks v. 
Bklvka ( 1880 ). 10 N. B. B. 641 ." CAN. 

o. Evidenee in rebuttal after re- 

cjmninafion.]- The Judge at the trial 
nonHUited, ItecatiNO he thought the 
ngn^ement had not Ihhui properly 
proved, but allowed the case to go to 
t he jury on the isHue of fraud, the cwua 
of which waK on deft-a., & for aaeOHS- 
luent, of damagt'H. I)«*ft.’8 connaid 
cro«M“CXaaiined one of ))ltf.*B witnotuscs 
on iho qiie.Mtioii <♦£ fraud, &: pltf, re- 
exaniiiu^d hini upon the en>«s-<^xamina- 
V.”.*' : — //eld .* «nch r«'-examiiiation 
did not deprive pUf. of hi? right to call 
\vitne»H 08 Lu iviny to deft.’H evidenoe 
of fraud ; at. all eventa, this waw a 
matter for the judge at the trial.— 
McDonald v, Muhray (1884), 5 

O. It. 65».— CAN, 

p. Erfuml to allmv — 7’o rorrerf 

(n»(tumpffon.l — Where deft. 
callfKl by deft«. made oertatn Rtate- 
tnenta upon crtias-examlnadon, & 
while it wa« pitxx'edlng the judge 
wlAted that ho w’as going to aasncnc 
certAtn facta from tnoao atatementa 
& d<(fta. propos(»d to call the other defta, 
to Bhow that the judge’s aasuniptlon 
waa wrong, but the judge refuaed to 
auoh evtdeuoe on the ground 


that defta. should not be pennittod 
to contia^liet their own wdtnosa : — 
Held : the trial erred in hla roftifial to 
admit HucU evidenoe. — M auuzkczka 
r. (^IIAKLKS WORTH (1916), 33 W. L. 11. 
823 ; 9 W. W. R. 1313.— CAN. 

q. 7’o corroborate statcmcfU of vnt- 
ncHs for (^roum.] — In a trial for 
murder a witnees who swore ho identi- 
tied pritBjner as ono of tho persona who 
eoirimlttod the murder, waa cross - 
examined on Iwhalf of priaonor a« to 
an alleged conversation which ho hod 
shortly after the commission of the 
(^rime, in which ho was alJ(jged to have 
Mtated that priaoner was not tho 
guilty party ; the witness denied that 
he made eiich a Btatement, Ac prisoner 
rw a substantial part of his defence 
prodnoed A. & B. who were pr<‘«fnt at 
tho alleged conversation to (jontradlot 
tho witness. At tho close of luisoncr’s 
case the Orown was allowed to go into 
a rebutting case in order to products 
C. & D., W’ho were present at the 
alleged conversation, to corroborate 
the statement of the witness & con- 
tradict A. At B. — R. V. W'HELAN (1881), 
14 Cox. C. C. 595.— IR. 

r. To rebiU skUemcnis made artra- 
judicially.] — Defender, who had cross- 
examined one of pursiieCs witnesses, 
offered to contradict the statements 
made by that witutiss on cross -eramtna- 
lion by proving oonntor statements 
oxtra-judiciaUy made by him when not 
on oath : — HrM : such proof was 
inoompetent. — H icrciitjks iNstmANOs 
Co. V. HtrNTEK (1836), 14 Sh. (Ct. of 
Seas.) 1137; 16 Sh. (Ct. of Sow.) 1318 ; 
38 Fac. OoU. App. 62.— SCOT. 
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as to the mode in which the examination shall be 
conducted, in order best to answer the purposes 
of justice (Abbott, C.J.). — Bastin v . Oarew 
(1824), By. & M. 127, N. P. 

Annotation : — Consd. Prioo v. MaJiiiiug (ISS',)), 42 Ch. D. 

372. 

5078. .] — On the trial of an issue from the 

Ct. of Ch., with power to pltf. to examine deft as 
a witness : — Held : as matter of right, pltf.’s 
counsel might cross-examine deft., although called 
as his witness ; deft, standing in a situation 
necessarily adverse. 

If a witness, by his conduct in the box, show’s 
himself decidedly adverse, it is tvlways in the dis- 
cretion of the judge to allow a cross-examination 
(Best, C.,T.). — C^larice r. Saffery (1824), Bv. & 
M. 12(5, N. P. 

Annotfition : — €onsd. Price v. Maimlruj (1889), 42 C9i. D. 372. 

5079. .] — Parkin v. Moon, No. 48:15, ante. 

5080. .] — K. V. Murphy, No. 17.5(5, ante. 

5081 . “ — .] — A party to an actic^n w'ho calls 
an opponent as a witness has no right to cross- 
examine him, however hostile he may be, without 
leave of the judge. Whether the witness Ls a 
litigant or not, it is a matter of discridion in tluj 
judge whether he show^s liimself so liostile a.s to 
justify liis cross-examination by the party calling 
him.- PaiCE r. Manning (1889), 12 Ch. 1).372 ; 151 
h. T. 537; 37 W. H. 785; suh mun. Price r. 
Manning, Manning v. Price, 58 L. J. (3i. (519, C. A. 

5082. Whether subject to review.] — 

Creenough r. Eccles, No. 5107, post. 

5083. .] — At the trial of an action 

deft.’s counsel , in order to show that a witness 
called by bini w^as liostile, & to obtain leave to 
ti‘»*at him as such under Common Law I’roceduro 
Act, 1854 (c. 125), R. 22, asked the judge to look 
at an afTidavit made by the w’itnoss in a former 
action. The judge, being of opinion that there 
had been nothing in the w’itness’s demeanour, or 
in the way lie had given his evidence, to show that 
ho was hostile, refused to look at the aflidavit. On 
mot ion for new trial : -Held : the diseretion given 
to the judge under above sect, was absolute, <te 
th(* ct. had no jurisdiction to review his decision. - 


Bice v. How^ard (1880), 10 Q. B. D. OSl ; 55 L. J. 

Q. B. 311 ; 34 W. B. 532 ; 2 T. L. K. 457, D. 0. 

AnnoiiUions : — Consd. R. r. Williams (1913), 77 J. 1*. 240 
Befd. R. V. Smith (1909). 2 Cr. App. Rep. 86. 

5084. .] — Sonble : there would have 

to be very exceptional circumstances to justify 
an appeal to the Ct. of Criminal Appeal from the 
ruling of a judge at a trial that a witness for the 
Crtnvn should be treated as a hostile witness, if, 
indeed, an appeal lay upon that ground at iUl. - 

R. r. WiixiAMS (1913), 77 J, P. 240 ; 29 T. L. B. 
188 ; 8 Cr. Aj)p. Rep. 133, C. C. A. 

Annoiafions ;-~Rrtd. R. v. Birch (1924), 93 L. J. IC. B. 38;>. 
tfentd. R. r. White (1922), 17 Cr. App. Rop. 60. 

6085. What Is hostility -^Witness a hostile 
litigant.] — Ci.ARKE r. Saffery, No. 5078, ante. 

5086. .] - Price p. Manning, No. 5081, 

ante. 

5087. Party obliged to call witness.] TJic 

rule is, that w^hero the law obliges a party to (uUl 
a witness, lie may contradict him. R. r. 
Carpenter (1844), 1 Cox, C. (’. 72. 

5088. Evidence unfavourable to party 

calling witness.]— G rkenough v . Kcct.ks, No. 5107, 
po.st. 

6089. Witness contradicting certificate 

previously given by him.] - A surgenm ealh'd for pltf., 
to whom he had giviui a certificate of stTious inj ury , 
contradicting it, &- alleging that it was collusively 
given, was alloW(Ml to be treated as adverse. - 
Martin v. Travellers’ Insuranc'E Co. (1859), 
J E. <feF. .505, N. J\ 

Annoiniious -Mentd. Hamlyii V. (Vowii Acoidont Tunri'. 
(1S93). ()8 L. T. 791 ; Fcuiton r. Thorh'y, 11903J A. C. M3. 

5090. Witness tampered with.] -If it is 

reasonably supposcul that a witruLss has he('n 
tampered with, he. may be. treated as hostile with 
a view to discover tin? fa(?t. -Hereford City Cask 
(18(5(5), 11 L. T. 317. 

5091. Witness In communication with 

other side.] — (1) A witness who gives twidence 
fairly in favour of one side, does not feno(» or 
prevaricaU*, cannot bo tn'aLui as a liostile wdltn^ss 
by ( ho counsel by whom ho is cal hid. 

(2) A witness who is shown to Jiave been in 


PART V. SECT. 8. SUB-SECT. 1, A. 

5082 i. Discretion of judm to allow 
credit of witnetis to be tmpearfud — 
tf''hcther subject to rcrirer.J -'[’be ot. will 
not review the diNcrotion of the Judge 
ut the trial in receiving evidcncio to 
contradict a party's own witiicaaea a« 
being adverse, nor in receiving 
videnoe on the part of the defeoeo aft<ir 
(he eloHo of pltf.’s case, even though 
for the purpose of corroborating the 
defence. — Heubkrt r. Mkiu’Antilk 
Fiuk iNBUKANUE Co. ( 1 8 7 8), 4 3 U. C. 11 . 
384. -CAN. 

5088 j. What is hostility ■ Kvidcncc 
unfavourable to party calliit^ witness. 1 — 
Where a witness being called to prove 
pllf.’s ease persisU in making positive, 
though very improbable statements, 
disproving it, the ot., in the absence 
of any other wilnoss, will not allow the 
ease to go to the jury. — Vincent v. 
SrHAOUE (1847), 3 U. 0. 11 . 283.— CAN. 

5088 11. . J — W here one of the 

parties to a suit is called as a witness 
by the other it is disert^tionary with 
the Judge to allow him to bo exandned 
as a hostile witness, & to restrict bis 
own counsel to the style of an examina* 
tiondn -chief. The opposite party on 
the record is not necessarily a hostile 
witness; his conduct on the stand is the 
proper test. — Atkinson v. Atkinson 
(1862), 5 All. 271.— CAN. 

5088 ill. .] — If a witness 

called to proved a case unexpectedly 
gives evidence in opposition to it. 


the judge may allow the jiarty calling 
such witness to treat him as hostile it 
to cross-examine him ; tluiugh the 
elToct of doing so may bo tx) diseredlt 
bis testimony. — Baviohon v. Akminkau 
(1862), r> All. 289,— CAN. 

6088 iv. .] In trespass 

against the slicriff for taking goods, 
pltf, called the bailiff who made the 
seizure & sale. Ho swore that pltf., 
after giving noticx) of his claim to the 
goods, withdrew it, 8c that the sale went 
on. I’ltf. offered io disprove the with- 
drawal Held : su<ih cvideiioe was 
admissible as relevant to the issue, 
though contradicting pltf.'s own wlt- 
noHH.— Rouinhon r. ItKYNOLlJR (1864), 
23 U. <J. R. 500. CAN. 

6088 V, .] Almon r. Law 

(1894), 26 N. S. R. 310.— CAN. 

5088 vi. ] —Pltf.'s oounsel 

rood to his own witness statements 
made by witness at a coroner’s Inquest 
Sc ask him to confirm them. No 
ruling was obtained that the witness 
w'oa a<l verse, but the questions were 
admitted subject to objection ; — 
Held : inadmissible, becatise 8uc;h 

questions were either on attempt on 
coimsel’s part to have evidence at the 
inouest sworn to before the Jury, or an 
attempt to contradict his own witness 
for which no foundation wslp laid. — 
MoGowan V. Wahnbii (1913), 41 

N. B. B. .524; 14 K. L. R. 47; 15 
1). L. R. 134.— CAN. 

5088 vil. . } — A witness who is 

unfavourable is not neceasariiy hostile ; 


a hostile wHuchh Is one wdio, firjm the 
manner in wdiich ho gives his evlthmce, 
hIjows that ho is m»t doHirfJUH of toliitig 
the truth. — L uchiram MorinAL Bom 
r. Radua (Jhakan J'odoar (1921), 
1. L. 11. 49 Calc. 93. - IND. 

5088viii. .]— A party cannot 

discredit his own wltrums ; hut, if 
a witness turn out adverse A unwilling 
to speak the truth, justic^e may roquln» 
a relaxation of this rule. - Manukl 
V. Fraskr (1819), 1 Murr. 386.— SCOT. 

6088 ix. - .) To entitlo a 

party calling a witnosM (c» cross 
examine him cm the ground of Inmf lUty, 
such witness must appmr to the ct. 
to bo hostile, but the mere fact, that he 
Ijdves evidence adverse to such i)ur(y 
Sc contrary to what was expected docs 
not nec^sarily render him hostlJe. 
Fakmku Sc Farmer’s 'J’uijstkk r. 
McMillan (1905), T. B. 131. S. AF. 

5088 X. .] - To entitle u 

party to cross-examine a wltnoHS 
ealJod by blni, su<jh witness must, 
in the opinion of the ct., be proved to ha 
adverse. An ailegatiim that tiie wit- 
ness, on a pitwioUH <>ec<islon, bus mode 
a statement Inoousistent with his 
present testimony, is imnuitcrial to 
prove that he is adverse. 'This fact 
can only be proved from his demeanour 
In the box, his position towards, or 
rclatlonshin to, the party calling him Sc 
the general oiroumstanees of the case. — 
Meyer’s Trustee v. Malan (1911), 
T. P. D. 559.-8. AF. 
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A'fi;/. H. Impcuvhintj rrcdil of tciliics^: isub-ucct.y, 

*J*J J 

communication with tlie other side is not necessarily 
u hostile witness. . ^ xi 

(3) What T)as8C8 in the omce of the agent of the 
sitting member after the election cannot bo used 
to X)rove a witness hostile for the purpose of 
establishing a case against the sitting member.-- 
NoilTnALI.KKTON CA6E, THOUNTUN S 

(’AHK (1830), 14 L. T. 304. 

5092. Two equally credible witnesses con- 

tradicting each other.] — When two equally credible 
witnesses called by one side contradict (iacli other, 
it is not competent f(»r the party calling them to 
seek to discredit one & accredit the other. — 
iSirMNEH A:- Leivehi.ey V. Brown (John) & Co. 
(IHOll), 25 T. 1.. U. 745. 

5093. Witness giving evidence at variance 

with previous statement.]— -{1 ) The hostility must bo 
shown in open ct. Wh(;n one wants to cross- 
examine one’s ( 4 wn W'itnt'ss, one cannot take as the 
ground of liostility the fact that he. docs not now 
inak(j the statement which he had made before 


(Jkef, J.). 

(2) If the learned judg(i had t hought the witness 
liostile, ho might liave allowed liim to bo asked if 
he liad mad<j a statement (Walton, J.).— K. v. 


Smith (HlOh), 2 t'r. Aj)]). liep. 83, C. V. A. ; sub- 
sequent jirocccdinus^ 2 (!r. App. Hep. 103, C. C. A. 

5094. Must be shown In open court.] Jt. 


r. Smith, No. 5003, a7itc. 


IK liy Cross-h'xatninalion, 

5095. When allowed.]— 11 astin v. Cahew, No. 

, ante. 

5096. Witness a hostile litigant.] ClakivK 

V. Saffkry, No. 5078, ante, 

6097, .] —Price v. M anning, No. 5081 , 

ante. 

5098. .] - B. V. Muri’HY, No. 4753, ante, 

5099. .j — lf on the triid of a charge of 

murder a witness for the prosecution shows any 
unfair bias, llie counsel who calls him may cross- 
examim; him.* 11. v. (3iai’MAN (1838), 8 C. A. P. 
558. 

Mentd. U. r. (hittrklgc (1840), « C. A l\ 228 ; 

U. V. iScalfe (1841), U Dowl. /iSa ; U. v. Audiww Ui^44), 

2 JU)\v. & L. 10. 

5100. — To show Inducements to betray party 
calling witness.]— Tlu^ couhbcI calling a witness 
who has given unfavourable evidence on cross- 
examination, may on re-examination ask him 
questions to slum inducements to betray tlie party 
who lias calh'd lum. DiiNN Aslett (1838), 
2 Mood. A. K. 122, N. P. 

.] -(1) The situation in which a 
\vitn<*88 sUnds towards either party, does not give 
the party calling the witness a right to cross- 
(‘xarnine him unless the witness’s evidence bo of 
Hindi a natuix> as to make it appear that the witness 
i.s an unwilling one. 

(2) If a witness for a i»rosecution disprove pro- 
eecutor’s ease, pixisecutor may call other witnesses 
to prove the faet« denied l>y the fonner witness, A 
thus incidentally contradict that witness A show 
him to bo unworthy of credit ; but prosecutor 
cannot adduce any evidence not otherwise admis' 
siblo for the sole purpose of disci-editirig his 
own witness. — K. v, Bali, (18311), 8 C. A P. 745. 

5102. Witness giving evidence at variance 

with previous statement.] —R, r. Smith, No. 5093, 
ante. 


Oi'oss-examinatioii, g(*uerally, see Sect, 0, sub- 
sect. 2, ante. 

C, By liefcrcncc to Previous Statements, 

(a) In General, 

5103. When allowed.] — A. was called as a 
witness by deft., to prove a partnership, but he 
proved the contrary ; deft, then tendered in 
evidence an answer of A. to a bill filed in Chancery, 
in which A. swore that up to a certain time he was 
a partner with deft. : — Held : it was competent 
to deft., after A. had denied the partnersliip, to 
prove the existence of it by other witnesses. 

Semblc : Tlie answer [to the bill] was not admis- 
sible in evidencti, because the only effect of it was 
to discredit A. deft.’s own witness. 

I doubt whether deft, was at liberty to put in 
the answer in Chancery of the witness in order to 
discredit liim. It was competent lo pltf. in cross- 
examination to have asked the witness if he liad 
sworn, in his answer in Chancery, contrary to the 
fact he was Uien deposing to ; A if he had said that 
lie had not, then jiltf., in order to discredit him, 
might have given the answer in evidence ; but he 
could not do so without putting the X’r^^linfinRry 
question to him. But 1 think deft, ought not to 
have been jiermittcd so to discredit his own 
witness. The present impression of my mind 
therefore is, that the answer ought not to have been 
received in evidence (Bayley, J.). — Bwer v, 
Ambrose (1825), 3 B. A C. 743 ; 5 Dow. A By. 
K. B. 321) ; 3 L. J. O. S. K. B. 115 ; 107 E. B. 910. 

;• -Consd. Wrijfht v. Beckett (1834), 1 Mood. 

A Jt. 414. Refd. Bradley r. Ricardo (1831), 8 Bing. 67. 

5104. .] - Where a witness gives on cross- 

ixaminat ion unfavourable testimony to the paity 
calling him, A on re-examination denies liaving 
given a different account of the matter so spoken 
to, the party calling him lias no right to discredit 
him by showing he had given such different 
account. — IIoldswohtii v. Dartmouth Cori’n. 
(1838), 2 Mood. A B. 153, N. P. 

AnnotcUUmH : — CoDEd. Winter t\ Butt (1841), 2 Mood. A R. 

367 ; Melhuish v. Collier (1860), 16 Q. B. 878. 

5105. .] — (1) AJthough the general rule is, 

that, on the trial of a cause, a party shall not dis- 
credit his own witness, yet. if the witness unex- 
pectedly gives adv erse evidence, the party may ask 
him if he has not, on a particular occasion, made a 
contrary statement ; A the question A answer may 
be stated by the judge to the jury with the rest of 
the evidence ; the judge cautioning them not to 
infer, merely from the question, that the fact 
suggested by it is true. Qti, : whether, in such case 
the pai’ty may contradict the witness by evidence 
as to such former statement, 

(2) If a witness called in support of a case 
unexpectedly gives evidence in opjiosition to it, 
the jiarty calling him may go on to prove the case 
by other witnesses ; A it will be no objection 
to the iiioof of any I'olevant fact that the state- 
ment of it contradicts, A thereby indirectly dis- 
credits, the liiTst witness. The fact is relevant, 
though it be not paH of the transaction on which 
the issue turns, if the truth or falsehood of it may 
fairly intlucuce the belief of the jury as to the whole 
case. Tlius, if pltf.’s first witness denies a material 
fact, A states that persons connected with pltf. 
have offered him money to assc^rt it, pltf. may call 
those persons, not only to prove the fact, but to 
disprove the attempt at subornation. — M eiaiuish 
V, PorxiER (1850), 15 Q. B. 878 ; 19 E. J. Q, B. 
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40.1 ; 15 L. T. O. S. 174 ; 11 .Tur. 021 ; 117 E. R. 
*500. 

innoiaiiontt : — As to (1) Rofd. K. v. White (1922), 17 Cr. 

App. Rep. 60. As to (2) Reid, (irocpough t*. Eccles 

(1859), 5 C. B- N. S. 780. 

5106. .] — Deft, allowed to contradict his 

own witness, by showing a statement made by 
him directly contrary to the evidence given by him. 
— Dear r. Knight (1859), 1 F. & P\ 4:^9. 

5107. .] — A witness whoso testimony turns 

out to be unfavourable to the calling him is not 
therefore an adverse ” witness within the mean- 
ing of sect. 22 of C. 1j. P. Act, 1 85 i. To make him 
an “ adverse witness,” so as to entitle the party 
calling him to contradict him by other evidence 
showing that he has made at other times a state- 
ment inconsistent with liis present testimony, he 
must in the opinion of the presiding judge be 
adverse in the sense of showing a hostile mind. 
Senitile : whether adverse or not, is for tlie judge 

not for the ct. to determine. — (I ueenough p. 
Kcci.es (1859), 5 0. B. N. S. 7S(J ; 28 K. .1. O. P. 
IdO; 22 L. T. O. S. 91 ; 5 Jiir. N. S. 790; 7 
W. U. 211 ; 141 K. K. 215. 

AnnotcUions : — Consd. Amst4}n r. Alexander (ISC7). 10 L. T. 

8:{0. Re!d. Rico v. Howard (1880), 10 Q. It H. 081. 

5108. .] — If a party has been induced to 

bring a case into ct. from a statement which a 
witness has previously made in a ct. of bkpey., 
iVs the witness gives different evidence in ct., he 
may be examined as to his former statement as an 
adverse witness (Erle, 0..T.).— Pouno (Assigntce 
OF Don) V. Wilson (1805), 4 F. & F. 201. 

5109. .] — Where in an indictment for rape 

a witness to whom prosecutrix liad made a state- 
ment shortly after the commission of the alleged 
offence, being asked on cross-examination a>s 
to the particulars of such statement, gave an 
answ'cr which was different from that which the 
})rosocuting counsel was instructed she liad made : 
- Held: it was comi>etent for counsel for the 
prosecution, in re-examination, to ask the witness 
whether she had not at other times made a different 
statement, <fc one inconsistent with h(u* present 
t/cstiinony, to certain persons named ; & also to 
call such persons to give evidence of the statements 
so made to thorn under 28 29 Viet. c. 18, s. 2. - 

U. V. Little (1882), 15 Cox, C. C. 219. 

5110. .] — U. V. Smith, No. 6092, ante, 

5111. Effect ol references to document — Not 
positive evidence.]-— R. v. Dibble, No. 5115, poni, 

5112. .] — Where i\> witness for the 

prosecution proves adverse ” <& is shown to luive 
made at other times a statement inconsistent witli 
his i>resent testimony, such statement is not 


evidence against the accused of Ihe allegations 
which it contains, but is relevant only to the 
credit of the witness. R. r. White (1922), 17 
Or. App. Rep. 90, {\ O. A. 

Annotntion:- Refd. R. r. Riroh (1021), 0:i T.. .T. K. B. 385. 

Kxamiiiaiion as to documents generally, sec 
Sect. 0, sub-sect, ti, a)dc, 

{h) To Whai Slaicincuts Reference may he made, 

5113. General rule— Series of documents.] - A 

statement, to contradict, t he tn ithuicc of a witness 
under O. L. 1*. Act., lS5t, s. 22, may be contained 
in a series of documents, not one of which, t aken 
by itself, would amount to a conti’adict ion of bis 
evidence. — J ackson r. 2 ^H(^mason (1801 ), 1 R. AS. 
715 ; 21 L. J. Q. R. 11 ; 0 L. T. JOl ; 8 Jur. N. S. 
124 ; 10 W. R. 42 ; 121 K. R. 891. 

5114. Affidavit.] — On a petition by a bkpt. to 
annul, an affidavit stating the substance of the 
examination of a third person before the comrs. 
cannot be read. — Re Newall, Rx p. Newai-i. 
(1828), 2 Mont. A: A. 000 ; 2 D(uic. 222. 

5115. Confession .] — Semblc : where on the t rial 
of <J., A. is called as a witness for t,h(' prosecution 
& says that he himself is guilty but ( \ is imioceiil. 
of the! crime chargcal, A: t hen }\is wi it.ten confession 
implicating (L is put to him in cross-examination 
as a hostile witness, the confession does not. 
become evidimci' admissible against K. — R. v. 
Dibble (1908), 72 .1. P. 498; 1 t/r. Apj). Hc]). 155, 
(). O. A. 

-Reid. II. r. (1022), 17 Cr. App. Rep. 

(JO. 

5116. Depositions.] -When a. witness upon a 
trial givcsovidcnce contradictory t o facts contained 
in a deposition made by sucli w itiK'ss in a foJTnci- 
l>roceoding in the same case, the judge may ordcu* 
such deposition to be read, in order t.(> impcNich 
the credit of the witness. R. r. (iLDiJovn (1805), 
Russ, A Ry. 88, F. F. R. 

Annotntion : — Consd. WriK’kt r. BockcK (1834), 1 Mood. ^ R. 

414. 

5117. — — .]— It. V. Williams, No. 4904, ante, 

5118. Statement to party’s solicitor.] -Wlaue 
a witness gives evidenct* destructive of the <‘.aH(‘ 
which h<i was called to prove, the ])arty lailling 
him may, in ord(*r to neutralise his eviti(Uic,(‘, show 
that he had before the trial given to the. attorriey 
an ac'coiint of tin? transaction (uitircdy different 
from that sworn to by idrti at the trial.- — WiiRuri’ 
V, RKCKirrr (1824), 1 Mood. A R. 4 14, N. P. 

AnruftaiuniH : — Apld. T)iiiin v. AHlelt (183.8), 2 McxhI. tSc R. 

J22. Reid. Meihuirih r, ('(dlior (1850). 15 Q. H. 87 8. 

5119 . .l __Xhe counsel calling a witness who 


PART V. SECT. 8, SUB-SECT. 1. - 
C. (b). 

I. Ocn.eral rule.] — Whore a witness 
is cfmrged with a defilgn to uiisrepro- 
sent In consequonce of his relation 
to a party or to the cause, it may bo 
shown that he made a statement similar 
to his present testimony before that 
relationship existed. — Flanagan v. 
Fahv, 11018] 2 1. R. 361.— IR. 

t. .] — > It Is Incompetent to 

pr«>ve an extrajudicial statement hy a 
witness, in order to discredit him. — 
llYSTA)!* V, Miller (1816), 1 Mnrr. 43.— 

SCOT. 

a. .1 — Where either of the 

parties to a cause intends to discredit 
a witness by adducing proof of his 
bavingr, on a preriotia occasion, made 
a statement at variance with his 
Uwtlinony, a foundation for such proof 
must bo laid hy specitically inter- , 
routing the witness himself whoso 
evidence it is proposed to discredit, as I 
to the time, place, He person, when, 
whore, & to whom such statement was j 


made. — Gall v. Gall (1870), 9 

Maeph. (('t. of ,Sos8.) 177 ; 4.‘l He. Jur. 
92.— SCOT. 

b. .] — Where the ct. is of 

opinion that a witnoBS is howtilo to the 
party hy whom ho is called, tho ct. 
may allow such witness to he cross- 
cxarnlne<l as to whether ho lias ino^lc 
H former statement relative tho 
subject-matter of the action liicori 
sistent with his present testimony, & 
If be does not admit that he made such 
statement proof may he given that ho 
did in fact make it. — H arvev v. 
Thomas (1907), 24 H. C. 463.— S. AF. 

0 . .1 — Evidence to contradict 

a witness as to previous Httiterncnts 
made by him lueonslMtent with Ids 
present testlniony is only aUndHsIblo 
where the previous Htatcroents are 
i*elatlvo to the subject-matter of tin; 
piescrit proo€»edirig8 . — Hai-zmann r. 
Holmes (1914), App. D. 471.— S. AF. 

6116 i. DeposUions.] — l^Itf.examlncsl 
08 a witness In his own cause may 
l>e asked on cross-examination for the 
purpose of discrediting hlni, whether, 


in giving hlH evidomie on u former 
trial relating to the same matter, Ju5 
had not made e.ertaln sRAtemcnls 
respord-lng It without jiroving by tbo 
record that a former trial took place, 
tfe where lie tiiMdes making (die state- 
nient, a person who beard his evidence 
on the former trial. He took It down In 
writing, HO tar as he was able, niuy be 
called to contradict iilm. If he can 
speak posltlvelv as to tho Ktaterneuts 
<lenled hy plt.f., though he did not take 
down the whole of his evidence. 
Rryhon V. Hamilton (187.3), N. B. Rig. 
359." CAN. 

5116 ii. .] — Deposit Ions made He 

signed hy a paH-y at an inquest pmy he 
reeeivod in evidence to contradhst him 
whether tho Inquest was illegally 
taken or not, as being Btatcmeiits 
mode on a previous occasion.— 
WllITTAKEIl r. WKLtTI (1874), 2 Riig. 
4.36.- CAN. 


6116 iii. Rusiitonu.Gram) 

Thunk Ry. Co. (1903), 23 C. L. 3'. 
295 ; 6 O- L. R. 425 ; 2 O. W. K, 054.- 

CAN. 
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Sect, 8 . — Impeaching credit of witness: Sub-sect. 1, 

C. (b ) d: I). ; sul)-sect. 2, A. 

givcH adverse iesUmony cannot on re-examination 
ask whether the witness had not given a different 
account to the atk)mey. — Winter Butt (1811 ), 
2 Mood. <te 11. 3.57, N. P. 

Anruttaiion : — tIODSd. Mc-lJiuihli r. Collier (1850), 15 Q. B. 

6120. -Abeay V. IJUTCIIINGS (1841), 2 

Mood, ife ]{. 358, n., N. 

AnmttaHon ; -Refd. MelhiilHli (’oilier (1850), 15 Q. Tl. 878. 

5121. .] MRUiuisir v. (V)IJ.ier, No. 5105, 

ante, 

5122. .] •" Deft.’s oouriKel stating, after call- 
ing A examining a witness, that he had given 
anntiier A- niaterially dithinmt account of the 
i ransaetion t/» tlefl .’s aitornf^y, th<j judge allowed 
wi(rn*s,s to he asked if they were so, & to ho dealt 
witli as adversis under (\ h. P. Act, 1854, s. 23, 
hut; otdy with a view to dise.TcHlit him generally, 
A; this it- will not; do if it is not utterly ineon- 
sishuit with his sworn (tvid<uua\ Fauj.kneh v. 
Brink (1858), 1 F. F. 254. 

6123. Matrimonial cause.] — A witness 

<'alh'd liy |»etitioner to suiiport the charge of 
adulBii y Kwofe that sin* had never seen or stated 
that; sln^ laid 8<H*n any act of familiarity or im- 
l»ropr'iety hetwi'en tin; ri^sp. A; eo-respf)nd<‘nl.. 
(kiunsel for ]><‘t itiorntr then tendered (*vitlenee 
that; slu) Iwul stat^Ml t-o jHd-itioni'r’s attorrn'y that 
she had H<*e.n aets of himiliaril y A'- impropriety : - 
Jtclit : it was inadmiMsihh'. ilYUKRU v. Byhkro 
A S.MITK (1803), :!2 \u .1. P. M. A A. 112; II 
W. \i. 502. 

See, gcnvralbj, IIusuand A WiKK. 

6124. .j A witness ealhsl on Ixdialf of 

jdtf. gav(^ evidence (piile difTerent from the ])roof 
in the hri(‘f of pltf.’s (‘ounsel, A from the lH‘adH of 
evidence as taken down in writing by pltf.’s 
attorney, A alh^ged t4) liavci Ix’cn reail c>v<tr hy 
him to th(» witness. ’Plie witness was considered 
Hutlieiently adverse, witliin C. I<. I*. Act, 1854, 
s. 22, to he examined as to his imn ious statements 
to pltf.’s attorney ; A the judge allowed the wit- 
iK'SS to lx* asked w'lietlKU* he* did not say the several 
things slated in the paper containing the heads 
of liis evidence as taken down hy pltf.’s attorney, 
hut I'efused p»*rmissiou to exanurie the witness 
from the paper as a “ statenu'nt in writing ” made 
hy him within sect. 21 of the Act. — Amstki.t. v. 
Akkxanukii (1807), 10 L. T. 830, N. P. 

D. By Culling Other Witnesses. 

6126. When allowed.] ~lf a witness unexpect edly 
gives evid»*nce against tlie party calling him*, 
although his evidence cannot, be in part relied 
upon A the rest of it dispi*ov(Ml, it- may be entirely 
iHuiiidiati'd, A. witnesses may hi* calUxl on tlie same 
side ti> contradict him, -Alex andkii v. Gibson 
( 1811), 2 Camp. 555, N. P. 

Annotations — Apprvd. Kwer r. AmbroHo (1835), 5 Don*. 

lly. K. B. 62». K.F. Bnailcy r. Uicardo (1831). 8 Bliur. 

57. CoiUd. Wright V, Bwkett (1834), 1 Mood. A U. 414. 

Mentd. Brady v. Todd (1801), l» C. B, N, S. 5U3 ; Udell 


V. Athcirten (1 861), 7 H. & N. 172 ; Mackay v. Commercial 

Bank of New Brunswick (1874), L. It. 5 P. C. 394 ; Baldry 

V. Bates (1885), 52 L. T. 620. 

6126. .] — The Queen’8 Case, No. 4729» 

ante. 

6127. .] — Ewer v. Ambrose, No. 6103, 

ante. 

6128. .] — Greenotjoh v. Ecclks, No. 6107, 

ante. 

5^29, Extent of examination.] — If a wit- 

ness on a trial gives evidence against the interest 
of the party calling him, such party may bring 
other witnesses, not to discredit him generally, 
but to contradict him on the fact to which lie lias 
deposed, if it be material to the issue ; not if it he 
merely collaU^ral. 

In an action upon a policy of insurance against 
lire, one issue was, whethtii* or not goods of plif. 
had been destroyed by lire as alleged in the 
declaration. A witness was called for pltf., to 
prove that pait of the goods were supplied t4) pltf. 
by him btifore the tire ; but on being shown an 
invoice A letter relating to such goods, lie stated 
that they were written by him, but that he never 
delivered such goods to pltf. ; A he deposed that; 
the l(*tter, sujiposed to liave bciui sent from 
Edinburgh, was written by him in londori, at tin? 
desire of pltf. ; that t in* invoice was drawn up by 
him, the witness, afte r the tire, in the presence of 
pltf.’s son A shopman ; A that the* son A shopman 
I>ersuaded him to state that- th(^ goods had been 
s(‘nt a(*cording to the invoices A loXiev : Held : 
lli(5 sou A shopman, who liael already been ex- 
amined for pltf., rnigld have^ h(*<m called back to 
eoTitradict all these statements. t'RTKDLANDER v. 
T^onbon Assurance Co. (IS32), 4 B. A Ad. 193 : 
I Nev. A M. K. H. 39 ; 2 L. .1. K. B. 10 ; 119 

E. K. 428. 

Annotation .-- Reid. Wright r. Bt'ckeff (1834), 1 Mood. A B. 

414. 

5130. .]- -]t. r. Ball, No. 5101, ante. 

6131. .] — Whei*c* a witness pi*oves facts in 

a cause which make against the party who pro- 
duces him, A an account of the trarisa<;tion which 
he luul given the proctor before his production 
is entirely ditTereiit from that sworn Ui by him on 
Ids examination, the party producing him may 
pi'oduce fresh wit nesses t/O prove the original facts, 
but cannot plead in exception to his own witness, 
nor plead the account lie had given of the trans- 
action. — T he Iakuilibo (1850), 14 Jur. 792. 

6132. .] — Melhuish V. CV)LL1ER, No. 5105, 

ante. 

Attesting witness.] -Ncc Sect. 10, sub-sect. 

4, post. 

6133. Effect of party calling other witness — 
Whether evidence of contradicted witness entirely 
repudiated.] — Where a party being surprised by 
a statement of his own witness, calls other 
witnesses to contradict him as to a particular 
fact, the whole of the testimony of the contra- 
dicted witness is not, therefore, to be repudiated 
by the judge. — ^B radley v . Ricardo (1831), 8 


PART V. SECT. 8. SUB-SECT. l.—D. 

5125 1. IPArn ^Ikn^vd[.}“-'Whe^oa\^lt• 
ue«A. whether a ivarty to the action or 
not, lift called by pltf. t4> prove a cjwo. 
iSc hl*i evidence dlKproven the oa-w. pltf. 
may yot 08 t.abliMh hl« coee by other 
witueeses called, not to dl*»crwit the 
hrflt, hilt to contradict him on facts 
material to the iwmo ; A the right to 
contradict hy other evideuoo CTlut-x, 
though the Judge may not grant hiB 
iHsrmiaslou.— S tanlkv Piano Co. op 
T oRO^fTo e. Thomson (1900), 9i 
C. h. T. 73 : 32 O. U. 341.— CAN. 


5125 ii. .1 — On a Justification 

that pursuer made certain st-atementa, 
knowing them to be false, competent to 
call a witness acquainted with the 
subject to prove that he did not con- 
sider them false. — Hamilton t?. Hope 
(1827). 4 Murr. 222 —SCOT. 

5125 id. Witness for pursuer 

having, on cross-examination, deponed 
that he had not said to a certain person 
that he would swear for either party 
for £20. This person not allowed to 
be called for defender to disprove 
the witness's statement. — IiVaijcrb v. 
BnrcHiK (1836), 14 Sh. (Ct. of Sees.) 


1128.— SCOT. 

6125 Iv. .] — K It is meant to con- 

tradict a witnese by subsequent 
witnesses, the first witness ought to be 
cross -examined ns to points meant to 
l>e contradicted. — Rocs e. Frasku 
(1863), 35 8c. Jut. 473.— SOOT. 

5125 V. .1 — Whore a witness, 

called by deft, to prove a special Plea, 
oontradicts such special ploa, deft, is 
entitled to call further evidence In 
support of the plea though It contra- 
dicts such witness. — H amfson Sc Co. 
V, Eta* (1884), 2 H. C. 439.-8, AP, 
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Bing. 57 ; 1 Moo. & 8. 133 1 L. J. C. P. 30 ; 131 

E. K. 321. 

Bald. Davidson v, Davidson (1856), Dea* Si 

Sw. 167. 

5134, ,] — Scjnble : resps. who produce 

the pauper as a witness, may call evidence to 
contradict him as to a particular fact to which 
he has sworn, but they must do so at the risk of 
the pauper being thereby entirely discredited ; iS:, 
if evidence bo matc^rial, of failing to raak(» out a 
case against applts. — 11. v. Bint.kv (Inhabit.\nts) 
(18:11), 1 L. J. M, V, 2. 


Sun-SEOT. 2. — OppoNEN’r's Witnk.'^.^. 

A. In General, 

See (h’imiual Procedure Act, 1805 (c. 18), ss. 3, 1. 

5135, Jurisdiction of court to allow credit of 
witness to be Impeached,]— The Centuuiox (1823), 
1 Hag. Adrn. I(i2, n. ; 160 E. H. 58. 

Annolaiinn : — Mentd. Mersey Docks Hui bour Hoard t?. 

Turner (iSU:}), S) T. li. K. (i'-M. 

5136. On new trial— Discovery of evidence 

since previous trial.] —A suit binng insUtuttal by 
an infant by his mother as his next friend, the 
object of which was in elToct to establish his 
legitimai'y, the ct. direct tul an i.ssuo to be sent to 
law to be tried, & the first trial was in favour ik> 
tlio second against the legitimacy. On application 
for a now trial it was askiui that plH.’s moth(*r 
might be ordianul to be examined a.s U) the fact 
whether certain declarations (h^posed to at the 
formi'r trials by soim^ of the witnesses as having 
b(um made by Jier t/O them wtU’ci so mode by her ; 
vV after taking time tcj consider t-he ct. consoutt^d 
t/o remove tlu^ mere technical objection arising 
from lier position in tlie cause, but would not 
inUu’fere to j)rev(*nt any otlier objection being 
raised that could be raised. 

A witness luui been produced at the second 
trial, wliose character was not known at the time, 
but- wlio it was stated on aflldavit. had been con- 
victed of an unnatural offence. Tlie rule of the 
law being that if the (hipositions at a former trial 
are re‘ad at tlie new trial, evidence as to ci-edit 
cannot be gone into, it was also asked that if this 
witness should not be iiroduced at the new trial, 
but Iiis depositions at the former trial read, 
(‘vidence might be gone int/O ns t-o credit. The 
ct. gave leave. — H auohave v, JIahuuave (1843), 
12 L. T. O. S, 441 ; 13 ,Tur. 403. 


5137 . Witness not guilty ol any p^irtlcular 

oftenoe.] — R. v. Rookwood (1096), 13 State Tr. 
139 ; 4 Harg. St. Tr. 040 ; Holt, K. B. 683 ; 90 
E R 1277 

Annotations: — -Mentd. R. v. Layer (1722), 8 Mod. Rep. 82 ; 
K. V, Kinlooh (1746), 18 State Tr. 895 ; Howard v. Smploy 
(1 80.3). 4 East, 180 ; R. v. DutTy (1819). 7 State Tr. N. S. 
795 ; R. r. Hoano (1864), 4 B. & S. 917 ; Muloahy v. R. 
11867), 15 W. R. 446. 

Evidence of general inveracity.] 

Sub- sect. 2, E., 

II. By Cross-Examination. 

5138. When allowed — Necessity for distinct 
charge to which to cross-examine.] — It is not usual 

lo cross-examine witnesses t-o character, except 
the counsel cross-examining have some distinct 
charge to which to cross-examine thorn. — Xi. 
Hodokiss (1830), 7 (\ & P. 298. 

5139. •] -A witness cannot bo cross- 
c^xiimined foi’ the ])iirposo of (Hintradicting him, 
except, on points relevant to the issuis , — He 
Palmer, Ex p. Paimru (is:i2), 1 Deac. & Oh> 371 ; 
1 L, .1. Hey. 75, Ot. of R. 

5140. Necessity for examination-ln-chief.] 

-In an action for libel where there is no plea of 

justification, (piestions cannot Ixi asked, tending 
t<> show pltf.’s pri^vious bad eharae-ter in mitiga- 
tion of tlamages. Where a witness lias said 
nothing in exaniination-iu-cUiid he cannot be 
(uv>ss-examined to discredit him. — llRAcu^orRTH.E 
V. Hailey (1859), 1 F. Si E. 530, N. P. 

Annotation :■ -Refd. ScoK. v. SampBcn (1882), 8 l). IL I). 491. 

5141. .]— Without a plea of immorality, 

deft, will not be allowed to give that fai^t in evi- 
dence jis avoiding a contract, but may do so to 
impi‘ach pltf.’s credibility. -iVtAcxAim v. .Foiixsox 
(1800), 2 E. ite E. 293, N. P. 

5142. What questions may be asked -Motive of 
witness —Revenge.) — H. v. Vevvin (ISl U, 2 Camp. 
0.38, n., N. P. 

Annoi(Uioti : A.-fi. r. iriUluiock (1817), I Rxch. 91. 

5143. .] - A witness for the 

pi’osecution having denied on cross-examination 
that he had liad a quarrid with the prisoner, it 
had throatcuied Ui be nwiuiged on him, the ct. 
allowtul the defence- t/O adduce evid(ince in cont ra- 
diction. --R. V. Shaw (1S88), 10 Oox, (). (J. 503. 

5144. — Previous statement -Form of ques- 
tion.) -(1) If it he shown that depositions were 
i‘(!gularly returned by th(.^ magistrate to the 
proper olTicer, it be jiroved by tyhe lather that 
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6135 1. J urisdiciion of court to allow 
credit of %oUness to he impeached.] — 
Whore pltf. (iallB deft, us his witnesH, 
& iB aflowod by the judge at Am 
t^rius to treat him aa boHtile, ho may 
put loading questions with the direct 
object of eliciting evidence in support 
of his case, but ha cannot put questions 
merely for the purpose of affectinfiT the 
credibility of the witneas. — 8mith 
tJ. McKe.vxie (1881), 1 N. Z. L. R. C. A. 
1.— N.Z. 

d. On appeal. ] — Where deft. 

was not cross -exam tued at trial : — 
field : hi» credibility could not bo 
impeached on appeal, he not haring 
hod an opportunity of griving an ex- 
planation or of adduoinx oorroboratlngr 
evidence. — N ew Hambuiui MAJ^u- 
FAcn'UKiNO Co. r. Webb (1911), 18 
O. W. R. 216 ; 2 O. W. N. 588 ; 23 
O. L. R. 44.— CAN. 

«. Evidence of general t>ad cha- 
racier.] — i*ltf., in on action for false 
imprisonment Sc malicious prosecution 
brought against deft., a constable, for 
arrostlnx him for obscene language, 
lit in evldenoe a prior conviction of 
Sc wife for koeplmp a dis- 


orderly house, whieii luid been tiuaKhed 
on appeal, in order to hIjow want of 
rt!asonable Si probaldc cniwc for d<it.'H 
prosecution or pltf. 'liiereupon tleft. 
croHs-oxamJned i>ltf.. Sc gave evidemfo 
as to pltf.’s Kcncrai bml ciiaracHu- : - 
Held : such evidence was improperly 
n.'oeivcd. — Fitch v. Mukhay (1870), 
Temp. Wood. 74.— CAN. 

f. No croua-eramination of wilncAtH 
on commission — Whettier witnesses rtujy 
be examined at trial — As to character 
of witness.] — Where the evidence of a 
witness had been taken on corn- 
nilssion, & no questions had boon asked 
her as t-o lier charaoter : — Held : at 
the trial witnesses could not be cross- 
examined as to ttio bad character of 
such vvitiiess.— CHt:8TKii v. CJiikbtkk 
(1893), H. 137.— S. AF. 

PART V. SECT. 8, SUB-SECT. 2. -B. 

g. fVhat qaerAUms mag be asked — 
Previous sCoUement.] — In an action 
ofirainst a municipality for negligently 
consLnictinx a drain Sc thereby oausloir 
Injury to pltf., pltf., who was a witness 
on bis own behaif, was cross -oxamhuHl 
as to a letter written by his attorney 
to defts.. Sc giving a dineront account 


of th(? accident fnun that xlvon by 
pltf. In bis evldenco-in-chlcf. Ho 
answered <|ues(,lons whether h(» had 
made a statement like t hat contained 
in the letter, Sc whether ho liad lii- 
struotod any f>no to write to that pur- 
port. Tho JiidKo liere stojuied the 
cross-examination, holdfntr that the 
questions could not be proceeded with 
unless tho Ictt-cr wore put in evldenoo ; 
— Held : the jud»o was wrong in 
stopping tho croHH-examlriatlon of pltf.. 
Sc oounsel for defts. was entitltxi to ask 
pltf. whether he had not made a state- 
ment to his attorney like that con- 
tained in tho lotU^r. Ya I'kb v. Dubwo 
Municij'AL Distbict (1882), 3 N.B. W. 
L. R. 315. —AUS. 

jj, .] — On the trial of 

a cause the judge refused to allow 
defts.* oounsel H) road to witness IL 
wdiat B., had sworn was said i»y him, B., 
about making a mistake, in onier to 
ask IL whether such staUunont was true 
or not : — Held : tho judge was right, 
& B. could only be asked to (jive his 
vcrBlon of the eon versation.—i' 

Walker (1881), 21 N. B. U. :u.— 
CAN. 

action 
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Evidence. 


Sect* 8 . — J mpeachhig credit oj witness: Sidj’Scct. 2, 
7/ ., C. (a) <t- jh) I ).] 

thoy cannot bo found, after diligent search, 
prisoner’s counsel may cross-examine from copies 
of thcmi, those copies being prov(‘d to be correct 
by the rnagistraU/s clerk, 

(2) IVisoner’s counsel has no right to ask a 
witness for the ]>roseoution whef.hi'r Tkj luis always 
told the same story ; th(' (piestion ought to be — 
“ Jlave you always said so except before the 
magistra&s ? It. v. Sjikllaud (1840), 0 C. & P. 
277 ; 4 State Tr. N. S. App. 1280. 

5145. — .j — It is competent to 

coiins(‘l on cross-examination to nsk the witness if 
he had ev(U' mad(i a (UTtain statement, without 
excepting from such (jU(*Htio!i thfj time when ho 
was Wfore tlie magistraiiis.— it. v. IhiiCE (1857), 
7 ( V)x, ( \ ( 40.7. 

5146. - CVuirse to be pursued 

wdjere tin* witness is asked as to Ins slatement 
before the justices. 

’the (pif‘H<ion may Ix' asked, but the answer 
must be taken. If carried further for the purposis 
of contradiction, tlie de])ositions must be put in 
(Watbon, H.).- It. V. lUiC’ivNKiJ. (1858), 1 F. ^ F. 
855. 

>SVc, generally, l*art V,, Sect. 8, 

sub-sect. 2, ()., post, 

5147. From what documents- Copy Original 
document iost.] — It. r. SuKrxAKii, No. 5144, ante. 

Cross-examination generally.] — See J*art V., 
Sect . 0, sub-s(a't. 2, ante. 


C. liy Reference ta Previous Staletnenfs. 

(a) hi (lenerol. 

6148. When allowed.] (^.auoks v. Sheiiwin 
( 101)0), 12 Mod. Jt(‘p. ; 88 F. Jt. 1.807. 
Aiauttaivm Mentd. h. r. Wurdt'U of (hr Floot (l(Jl)h), I'J 

Mod. ){op. 3 :j7. 

6149. - Witness must have been examined as 
to & denied statement.] 1 *i:ni>rell r. Pkndukll 
(1722), 2 Stra. 025 ; 0.8 F. It. 015. 

Anfiolatiofo^:- Meutd. JJ. r. iO'udioK (17.‘14), (’iinn. MO; 

Sldm-y r. Sldury U7:hn, 3 P. WitiK. ‘JCCJ ; U. r. Pedall 
(1737), U St ni, 107(5 ; (loodriK’ld d. .StovoiiH r. Mona (1777), 
iJ (!owp. rCH ; Biiiylh e. ( ’liniii hcrlayno (I7U’J), NlroUia 
AdullorltK' llaHtiirdy. i». 117 ; Morris r. Davh'w (1837), 
5 (’1. tfc Fill. 1(53. 

5150. -- *] it. r. Yewin (1811), 2 

iUiiu]). (588, n., iNT. I*. 

Anni}1(tii(m Reid. A.-O. r. llltrhcock (1817). 1 Excli. 91. 

5151. .]- ’FllE t^UEKN’B (’ASE, No. 

4720, ante. 

5152. .) -Wluue doft.’s w'itnesvses 

liave, in tlieir examination in tlie cause, dtmied 
that they <'ver made ceiiain diH’larations with 
ixjspect to the matters put in issue between the 
part ies, pltf. is entit lcxl to a. comniis.sion to examine 
tlie witne.HHeH, in or<ler to prove that the lirst- 
meutioned witnossos did make the alli'ged declara- 
tions.- Piuaorr V. (hioxiiALL (1828), I 8iin. K St. 
407 ; 57 K. It. 180 ; suh nom. Ihuorr r. Okoxai.e, 


1 L. .r. O. S. (Jh. 225 ; suhsecpicnt proceedings, 1 
ituss. & M. 480. 

Annalcdion : — Reid. Trevanlon v. Trevanion (1836), 1 Curt. 

406. 

5153. Particulars must be specified in 

examination.] — In order to discredit a witness by 
proof of a contradictory statement, it is not 
enough to ask him generally whether he has ever 
made such a stati^ment, but particulars must be 
.specified to him. — A noub v. Smith (1820), Mood. 
.Sl M. 478, N. P. 

5164. .] — Orowlev V. Pa(je, 

No. 4887, ante. 

5155. Sufficiency of denial.] — It is 

not admissible t/O impeach a witness by showdng 
he has made a jiarticular statement, unless the 
wdtness denies having made such statement. It 
is not enough tliat he states lie has no recollection 
of making sucli statement. — Pain v. Bickston 
( 1880), 1 Mood. & K. 20, N. P. 

5156. .] — A witnc.ss cannot be 

<;all(Ml to contradict another with respect to a 
statement suggestcnl to liave been made, if there 
be not an express denial by 1 he party wdio is sui>- 
posed to liave made it of his having done so. - 
Long v. lliToiicorK (1810), 0 O. ifc P. 010, N. P. 

6157. .J — Wiiere a witness for 

pltf. upon cross-examination deme.s all recollection 
of having said or done particular things, but will 
not swear that he has not said or done them, 
d(dt. is entitled to adduce evidence that the 
wdtnt‘SH has said or done siudi things, in the sarnie 
w^ay as if the witness Imd in terms denied what 
was suggested, — CI reene v. Foster (1817), 0 
F. T. (). S. 458, N. P. 

5158. .] — In an action by a widow for 

the seduction of lier daughbn*, per giiod servitiuni 
amisil, the jury are not* confine'd t*o the mere loss 
of H<*rvic(‘, but may give some damages for th(‘. 
distress anxiety of mind which the mother lias 
felt, A:, it is for them to say, taking into considera- 
tion the situation in life of the parties, what they 
( hiiik is a reasonable compensation to be given to 
her, ^ in such a case, if the daughter be called as 
a witness, she cannot be contradicted by evidence 
of statements to wdiicdi she was not cross-examined. 
But she may be called up again <k asked questions, 
though they should tend to charge her with having 
Juid connection witli another person. -Andrews 
1*. Askey (1887), 8 C. P. 7, N. P. 

Annotatiim : — Mentd. Ilodsoll r. Tavlor (1S73), 1^. R. 9 Q. B. 

79. 

5159. .] — In an action for tlie seduc- 

(ion of pltf.’s daughter, the daughter was called 
A: asked on cross-examination if she knew' omi A., 
which she denied. In defence it w'as sought to 
contradict hen* by proving tliat she had stated that 
A. W'as the father of her illegitimate child A: that 
he had deserted her : — field : the evidence W'as 
inadmissible lus a contra dictum, the witness not 
having b(»en cro.ss-examincd as t*o the.se stat*e- 
ments. Seinlde : tlie evidence might have been 


ugaiiiHt the owner of a motor*t\ar for 
personal Injiirics to » cliikl, t lie nvoMier 
when (juost ioned ns (o n eon vernat ion 
defender after the aecUtent 
a rsniark by him to this olTeot ; 
'* Dou*t he afraid to make a claim, 
beoauiie my oar Is liwmi'cd up to £1,(U)0.‘' 
Her evidonoe was corroborated by 
luiother witness who was present at 
.win interview. In cross-examination 
defender denied making this «t>atement, 
but admitted the tuw was insured 
tot the amount in question : — Held : 
the questions had a Imaring upon 
.oredibllity, fc were therefore not 
bTole%ant. — .Stkwart r, Ditncan, 
11921) 8. C. 


I. Hooks of U'ilness- — 7’o contradict 
?Um.\ — He Baynks Cakhiauf. Go. 
(1912). 27 O. L. R. 2M ; 4 U, \V. N. 
118 : 8 1). L. R. 686.- CAN. 

PART V. SECT. 8. SUB-SECT. 2.— 
C. (a). 

514® 1. When aUo\ccd — IFffn/tss must 
; been ejcamined as to rf* denied stair - 
rwf.) — JoilNHTONK. O'SHAUNKSSY _ 
Co., Ltd. r. 8 .mitu (1893), 19 V. L. K. 
18.— AUS. 

614® ii. . J — When a witness 

refuse* in cross -examination to dis- 
tinotiy admit that he has provlouKly 
jmade a KtAtemewt UiconHistent witii 


his present tesdmony after the cir- 
cumstances of the supposed statement 
liave bwn jiroperly brought to his 
notice, evidence may be called by the 
other party to contradict him. — ^ 
Hoijmks r. JoNF?» (1907), 4 C. L. R. 
1692.— AUS. 

6149 iii. .1 — C^AMi’BKix r. 

OlLBEHT (1862). 5 All. 420.— CAN. 

m. — — Stair mtnis must be clear} u 

-Cakbury 

(1904). 4 B. It. N. S. W. 369; 21 

N. S. W. \V. N. 169,— AUS. 

n. .] — There la no autho- 
rity for excluding, as discredited, 
the whole of the evidence of a wit ness 
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crivon i-o prove lu r loose < haracter. — O arpkntku 
u. Wau. (1840), 1 1 All. & Kl. 808 ; 3 Per. & Dav. 
457 ; 9 L. J. Q. B. 217 ; 4 Jnr. 961 ; 113 E. R. 
619. 

Annatalion : — ^Refd. A.-G. r. Jlitclicock (1847), 1 Exch. 91. 

5160« ,] — Letters relating to the charge 

\\Titten by one of the scholars M’ho is examined 
as a witness for the pmsecution, may, on her 
denial of the handwriting, bo pi‘oved given in 
evidence on the part of deft, for the purpose of 
affecting the witness’s credit, ife showing the 
capacity of the scholars to conspire to make a 
false charge against liim, altliough prosecutrix is 
not proved to have received the h^t^'i's, or ha<l any 
knowledge of their contents. — H. r. M‘Gavahon 
( 1852), a Car. A Kir. 320 ; 6 Cox, C. C. 01. 

5161. .] — Where a deft., who claimed 

to be tlie owner of a mill, denied on cross-examina- 
tion that he had ever stated tiiat lie was tenant 
only, pltf. \v7is allowed under (-. L. P. Act, 1851 
(c. 125), s. 2.3, to call a witness to prove that on a 
certain occasion deft, had described himself as 
such, though the same witness had previously 
been called A examined. — S ykes xu Haks (1880), 
41 L. T. 57. 

6162. .1 —R. r. Shaw, No. 5113, ante. 

Cross-examination in reference to previous 
statement — Form of question.] — .Sfee Part V., 
Sect, 8, sub-sect. 2, B., ante. 

{b) To Whal Slaleymnh Reference may he made, 

5163. Affidavit — Made by illiterate person.] — 
The veracity, or even accuracy, of an ignorant A 
illiterate person, is not to be couelusively tested by 
c'omparing an affidavit made by him, with his viva 
voce testimony ; disci'epancies between them are 
not conclusive against his testimonv. — .T ohnston 
c. TodJ) (1813), 5 Beav. 597 ; 19 K.‘R. 710. 

.] — See, also, Nos. 4892 -4898, ante, 

5164. Depositions — Before coroner.] — R. r, 
Barnet, No. 4963, ante. 

5165. Before commissioner.] — Semble : an 

exatuiualion of a party before the commr., may be 
r(‘ad to discredit an alTidavit of the same witness 
made u]Km a petition.— A’.c p. Marjohihanks 
( 1847), 1 ])e G, 466. 

AnnaiaHon : — Mentd. Re Mellor, Ex v. Wayinun (18.''»1), 1 

Haukr. & Inn. It. 213. 

5166. Before magistrate — Not signed by 

witness,] — A papiw purporting t-o be a previous 
examination of the witness as to the matter in 
issue, taken before a magistrate, A signed by liirn, 
hut not by the witness, was not a<hnitt(‘d to be 
read in evidenci*, in order to discredit him. - 
Tiueman x\ llENWELTi (1736), 1^*0 temp. Hard. 
306 ; 95 E. R. 198. 

5167. Set out In conviction.] — The 

conviction of a person before a justice of the 
I)eacc, of obstructing officers, in whicli the evidence 
given is set out, cannot be given in evidence to 
contradict what is sworn by a witness at the trial 
as to w’^hat he swore before tlie ju.stices. — R. 
IIow^ (1808), 1 Camp. 461 ; 6 Esp. 124, N. P. 

.] — SeCy ahoy Criminal 1^aw% Vol. XIV., 

pp. 271, 272. 

5168. Letter written by witness.] —A letter 
written by a witness may be given in evidence to 


contradict the tA^stimony given' by him at the 
trial. — D e Batlly v , Morgan (1798), 2 Esp. 691. 

6169. Written statement — Made to solicitor.] — 
A witness who made an affidavit on behalf of 
pltf. in a cause, had at another time made to the 
solr. for deft, statements inconsistent with those 
which ho had made in his affidavit. The solr. 
had taken dowm these statements in WT’iting at 
the time, A the witness had signed the w’ritteii 
staGmient. The solr. made this statcanent an 
exhibit to an affidavit wdiich he made in the (‘aus(‘ 
on behalf of deft. : — Reid : this exhibit was in- 
admissible in evidenc(‘. The proper w'ay to make 
it admissible vv^ould have been l-o summon (he 
witness for cross-examination, A t-o put th(' 
written statement in his hand A question him upon 
it, bnt even then it could only bo used to disenslit 
him. — Hemming r. Maddiok (1872). 7 (3i. App. 
395 ; 41 1.. ,1. Ch. 522 ; 26 L. T, 565 ; 20 W. U. 
433, L. .TJ. 

Annotntiona : — Mentd. Pufirh Sc Slmrnwin’s Cjiho (1872), 

L. JE 13 E<i. fnUi ; Iloritiijfo t‘. I'aluo (187(0. 2 C’li. 1). : 

Re lvU*.har«lM<m, Ex j), St-. 'rhomas’H lloispUal, 1191 11 

2 K. H. 70:>. 

5170. Made to other side.] A railway 

porter cIosimI t he liandK* of a carriage door just as 
the train w'as start ing, A in some maimiM* slippi'd A 
fell betw'een th(‘ train A th<^ platform A w'as 
seriously injured. No one on the platfoi'tn 
actually wit-nossial the ataidiuit-, but. the station- 
masG'r tw’o days afterwards obtained w^rittim 
stat(‘ments from two ])assengerH to wiiom the 
porter had been talking just Ix'fure train 

started. At the arbit.raiion they gave (‘viiit'no* 
in favour of the w'oikman, inconsistent with thosi* 
statements, which wane in fact })ut. to tlaan in 
cross-examination, i’he county ct. Judge dis- 
believed the evidence of api)ct..’s witnc'ssi^s, A 
found that aj)j)ct. had not discharged the onus of 
proof wiiich was iiiion him A that the aecideiit- 
happened by j'cxison of tlie workman doing some- 
thing entirely for his owm pleasure, A therefore 
the accident did not arise out of his carqiloymeut . 
On ajipeal it wais argued that^ tlio facts contained 
in the st-atennuits iwid inthiiTiced the judge’s 
mind : — Held : apart from smii stat(*monts, wiiich 
though inadmissible as direct evidence were 
I)roperIy admitted to discreiiit tlie wit ia'ss(‘s, t lirnaj 
was evidence to Kup])ort the county ct.. judge’s 
finding A no misdirection. — Parsons v, So.merskt 
.Joint Gommittke of South \Vi<:steiin A Mioi.ano 
Uv. (io.s. (1916), 9 B. W. 0. G. 532, G. A. 

5171. Unstamped document.] — A i)arty cannot 
be cross-examinctl as to the (‘ontimts of a (hx'ument. 
not admissible! for w’^ant of a stain]). Baker r. 
Hale (1858), I F. A E. 271. 

In criminal proceedings.] -AVc Grtminal T.aws 
Vol. XIV., pp. 407 410. 

I), By Rvldencc of Previoxui Eonviedom^. 

5172. How far permissible.] —A party to a cause 
who gives evidence in supiiort of his case may 
crosH-examined as to wliethc*r he has ever been 
convicl-ed of a fiiony or misdemeanour, A if he 
denies or refuses to answer it, the opfiositc part y 
may jwove such conviction under Common Law 
Procedure Act, 1854 (c. 125), s. 25, although the 


who is ruled to bo hostile on the ground 
that the ovldenoe showed that she had 
prcviouBly made a statement incon* 
sistent with port of her featimony 
on the trial. — Gates r. Louxes (1898), 
31 N. S. 11, 221.— CAN, 


PART V. SECT. 8. SUB-SECT. 2.— 
C. (to). 

o. T>tposition$.] — A deposition ton* I 


dered in evidence for the purpose 
of contradicting a wltnesH : — Held : to 
be improperly m^lved where the 
attention of the witness was not called 
ti» the %vriting before it was tendered. — 
IHajis t>. Miulani) ItY. Co. (1906), 39 
N. 8. It. 242.— CAN, 


PART V, SECT. 8. SUB-SECT. 2.— D. 
6172 i. Houf far permi»»ihh.\~~ln an 


action of damngi^s at tlie instance of a 
widow against the owner of a stage 
coach, on the ground that her husband’s 
death was eo-usijd by the fault of th*i 
driver, defender having pleaded that 
he was not liable in respect ho had 
taken all proeautioriH necessary by 
supplying an experienced driver, Sc 
having cross-exarulned pursuer’s wit- 
noHSfiS as to the driver’s general oha- 
raetcr : — Held : pursuer was entitled 



490 


Evidence. 


Sect. ^. Impeaching credit of witness: Suh-seet. 2, 
J>., K.t F. & O. ; fmb- sect. 3>] 
fact of ftuc)i conviction be altogether irrelevant 
to the matb^r in issue in the cause. — W ard r. 
SiNFiELi) (1880), 49 L, J. Q. B. 096; 43 L. T. 
253, 1). 

In criminal proceedings.]-- *SVc Criminal 

IvAW. V^)l. XIV., pp. 445 et seq, 

6173. Denial or non-admlsslon of conviction — 
Right of other side to prove conviction — Although 
Irrelevant to matter In Issue.) — Ward v. Sinfield, 
No. 5172, ante. 

Proof of conviction.] — See Part IV., Sect. II, 
4, ante. 

F. Ity Evidence of General Inveracity. 

5174. How Inveracity proved.] - Mawson v. 
JiAirrsiMc (I8(»2), 4 Psp. 102, N. P. 

Amudatioii Refd. If. v. Jfowtoii (18C5), 5 Now Hop. 428. 

5175. .1 Anon. (1814), 3 Ves. & JJ. 93; 

35 K. II. 414, P. C. 

I - Reid. Trevanion r. TrevtULlon (1837), 1 Curt. 
40<5. , 

6176. .] — Wlicm a witness’s character is 

a(lack(‘d in a ct. of ju.stice, the questions should 
conlined to hi.s general conduct, ^ should not 
point at speeillc {•harg<*H.-~ SirARi’ 

(1817), Holt, N. 1*. 511, N. 1*. 

5177. -.1 H it is sought to discredit the 1 

tt'stirnony of a witTicss, it must he doiu^ hy bringing ‘ 
eviileiici^ to prove that hi? is a person not deserving 
of en'dit, not that the evidence h<^ ha.s given is 
liLK.VVELLIN V. PACE (1852), 20 L. P. O. S. 
150 ; 1 W. K. 28. 

6178, .J -In order to irnpeacli the credit of 

witneHS('H for the prosc'cntion, th(^ piisoner may 
call witnesses to })rove, tliat from th(‘ir knowledge 
of the gtUK'ral reputation of th(^ wit nesses for the 
})rr>s(unit-ion, tla'y woidd not hi'lieve them upon 
their oaths. H. r. Brown <Sc IIedley (1867), 
li. il. I C. (1. Jl. 70 ; 36 J.. ,1. M. V. 59 ; 16 P. T. 
361 ; 31 .1. V. 500 ; 15 W. B. 795 ; 10 Cox, 0. C. 

4 53, C. U. 

5179. - .] - STElUUNCi.S V. PoNDON & NOUTII 

Western Ky. ()o. (1899), 63 J. P. Jo. Jtl8. 

F. In Variicxilar ProceedingH. 

Afllllation proceedings.] — See Bahtaudy, Vol. 
HP, pp. 397, 398, Nos. 326, 327. 

Criminal proceedings.) —Nrc Criminal 
V ol. XIV., pp. 364 -366. 

Election petitions.] — See Kr.iXTioNS, Vol, XX., 

j>. 166. 


Action for seduction .] — See Nos. 6158, 6159, 

ante. 

G. Coneliisivene^s of Answers of Witness. 

See OriminaJ Procedui‘e Act, 1865 (c. 18), ss. 3-5. 

5180. Question collateral to issue.] — If a witness 
is on cross-examination asked a question on some 
collateral matter, in order to alTect his credit, 
he cannot he contradicted by calling another 
witness for that purpose. — K. v. Budge (1803), 
Peake, Add. Cas. 232, N. P. 

6181. .] — A witness cannot be cross-ex- 

amined as to any collateral independent fact 
iirelevant to the matter in issue ; for the purpose 
of contradicting him if liis answer be one way by 
another witness, in order to discredit the whole 
of his testimony. — S penceley v. 1)e WiIxLOIt 
( 1806), 7 East, 108; 3 Smith, K. B. 289, 321 ; 
103 E. B. 42. 

Ann nt(U urns :~~ConBd. A.-G. r. Hitchcock (1847), 11 .Tur. 

478 : iJavidHoii v. Davidson (185«), Dea. &; Sw. ItiT. 

Reid. It. V. Watson (1817), 2 Stark. 116; Sergeaunt r. 
•caunt (1834), 1 Curt. 3. 

5182. .] — Any (luestion may be put to a 

witness in cross-examination, the answer to which 
may have a tendency to discredit him ; but if 
such a question he collateral to the matter in 
issue', the answer 'wliieh the witness gives must b»‘ 
takeui as conclusive, <fc other witnesses cannot b(‘ 
called to contradict liim. -HARRIS v. Tirpeit 
( 1811), 2 Pamp. 637, N. P. 

Annofalianr : — Reid. U. V. WatHon (1817), 2 Stark. 116. 

5183. .] — B. 1 ’. Watson, No. 4036, ante. 

5184. .J- If on cross-exauiining a witness, 

an irrelevant question be put, evidence* cannot be 
produced to disprove his answer, but it must he 
taken for better or worse . — Pc Pokd, Exp. Arnsrv 
( 18.33), 2 Dear. & Ch. 212. (.'P of B. 

vl nno/o/ iVm ;-- 'Mentd. lie Bniltli, Ex p. Baldwin (183 J), 3 

L. J. liey. 80. 

5185. .] — Facts collateral to the point in 

i.ssue, cannot be pleaded in exception to tlu? 
charact^T of a witness. 

At common law tlierc can be no doubt IJiat if a 
witness be asked a que.stion, foreign t/) the issin* 
in the cause, the party asking that q\iestion must 
abide by the answer he receives, cannot be 
admitted to produce evidence for the purpose of 
showing that the witness in this respect has been 
guilty of perjury (T)r. Lusiungton). — Sisrueaunt 
R. HiaiGEAUNT (1834), 1 Curt. 3 ; 163 E. B. 1. 

5186. .] — If upon cross-examination a ques- 
tion bo put to a wdtiK'ss toucliing a fact or a declara- 
tion, verbal or wTitien, foreign to the issue to be 


t,() put ill cvhh'ucc rouvIctlouH for 
rcokli'HH tlrlviiuf agnlnKl the driver, 
kIio Iiavinfc (oumlod on tUcHc (*onvl<’tion« 
on tveord. -M'AiiTiMUt r. I'koam. 
(i8f>2), 21 .Sc. Jur. 170 ; 1 Stuart, 200. 
-SCOT, 

PART V. SECT. 8, SUB-SECT. 2. ~E, 

6174 1. Pew inveraeitj/ prorrd.] -On 
tho trial of an a(itlon brought by pllf. 
olttimlnK dtttmiiirt>a for injurioN rtHHdvod 
by being thnnvn from UIh wagon in 
t'onsoaiieiuv of the deft'ctivo c'(tndition 
of a liighway In deft, municipality. 
ovIdiMico won Kiven of the individual 
opinlonit of pltf. held i»y his noi|?hbt)ur8 
aa to his prenoral reputation for voracity. 
Deft.’s cotinacl thownipon propoaod 
to oak the quoatlou, “ Whoso opinion 
do you know I '* The evidence having 
bwn excluded : — Held : the indae 
erred in doing so, dt the queation should 
not have boon disallowed. — MKasENOKR 
V. Town or liRiuaRi'owN (1900), 33 
N. S. K. 8«1; ajfd. 31 S. U. H. 37D.-- 
CAN. 

PART V. SECT. 8, SUB-SECT. 2.— G. 
i. QursHon collaierat to ijmw.y— 


asking a question irndtwanl to 
tlu> issue is bound by the answer of the 
witness, & cannot call evidence to 
contradict him. — 'rKo'iTEU v. BKNNKTr 
{1HS2). 3 N. S. W. L. 11. ICl.—AUS. 

6180 ii. .] — A person having a 

paiHT title to land of which he was not 
the actual owner, creuUid a mtge. 
then.'on, to a person not a party to a 
suit . by the party Iwueflclally interested, 
to gt‘t rbi of another mtge. crt‘ated by 
him on the esUite. was asked if he hud 
given notice of the claim of the real 
owner, when creating the first mtfi*e., 
which hf^ asserted he had given, A: also 
denied having made such mtge. : — 
Held : not a coilateral issue. & evidence 
wa« iulinJsMlbto to contradict him. — 
Ghay V. OoreiiER (1868), 15 Ur. 410. — 


5180111. — “.1 -Courtney r. Bowie 
(1872). 17 L. C. J.47.— CAN. 

5180 iv. A witneas can pro- 

Twrly Iw asked, on cross-examination. 
If he boa not changed hia signature 
since the action began, but the opposing 
party must bt* tatiafied with hi» answer, 


& cannot go further & giv'o affirmative 
evidence of the fact. — A lexander r. 
Vyk (1880), 10 S. C. R. 501.— CAN. 

5180 v. .] — \V3nTK V. PlLKINGTON 

(1851), 1 S. 107.“S. AF. 

5180 Vi. .1 — C. sued G. for 

damages for slander in stating that she 
had committed adultery with a boy, & 
G. justified the statement. A witness 
other than the boy was called for deft, 
to prove an admission by pltf. to him. 
In cross-examination be stated that 
he was perfectly impartial, & had no 
interest in the cos© : — Held : evidence 
woa inadmisrtiblo to contradict this 
witness upon bis statements made in 
cross-i^xamination. that ho had not 
been unduly familiar witli deft. 
tltat ho was not her paramour, as the 
answers were to nuestiona not 
necessarily tending to show partiality. 
— Crankbhxw t?. Galloway (1887), 5 
S. C. 202,— S. AF. 

p. AofcoficZimrc.l — When a party 
to a suit calls the opposite party he is 
not necessarily concluded by his 
answers. — Muir v . ^tli.y (1852), 1() 

U. C. R. 321.— CAN. 



Part V. — Witnesses. 


491 


tried, the party so putting the question must 
abide by the answer, & cannot be permitted to 
contradict it by other testimony for the purpose 
of discrediting the witness. — Tkevanion r. Tre* 
VANION (183(i), 1 Curt. 400 ; 163 K. R. 140 ; fljQfd. 
(1837), 1 Curt. 480. 

.‘--Refd. Brown r. Brown (1850), 7 Notes of 

Ca'»c 8, 3111. Hentd. Keating v. Brooks (1845), 4 Notes of 

erases, 253. 

5187. .] — Tennant v. Hamilton, No. 4844, 

ante, 

5188. .] — A witness wlio was examined for 

pltf. to prove a contract was cix)ss-examincd for 
deft, upon a subject irrelevant to the matter in 
di.spute between the parties. Deft, then examined 
witnesses to contradict the siaUnnent mad<j by 
]>ltf.’.s witness with regard to such irrelevant 
matter : — Held : it was not, competent for a party 
U) call witnesses to contradict evidence which was 
immaterial to the question at issue. — (lonDAiiD r. 
Parr (18.^»5), 21 T.. J . Ch. 783 ; 20 1.. T. O. H. 10 ; 
3 W. K. 033. 

5189. — l>eft. charged with an inde<*ent 

assault upon pltf.'s wife, having been ctoks- 
examined as U) alleged indecencies as t.o other 
persons, & denied them ; ( vidence in disproof (>f 
these imputations on one side, or in support of 
them on the other, was rejected as relating t,o 
issues (piite collateral ; pltf. being bound by delt.’s 
answei^s as to these collateral matters. — 'B olman 
r. Johnstone (1800), 2 F. 00, N. P. 

5190. ,]“ A r(‘sp. who, in his answer, simply 

dtuii(*8 the cruelty charged in a petition, may 
cross-examine petitioner, if calU'd, as to her 
general conduct, for the purpose of impeaching 
her c'redit, but her answer as to any matUu-s not 
bearing upon the issue cannot, be contradicted.— - 
Raker v. Raker (1803), 3 Sw. eVs Tr. 213; 32 
L. J. P. M. A: A. 115 ; 0 ].. T. 1 17 ; 11 W. R. 502 ; 
101 R. R. 1255. 

5191. ,]- -Where a single instance of prior 

user is rc'lied on to support a petition for the 
revocation of a ])aUmt., a witness therek) gives 
ill cross-cjxamimiiion other instances of prior 
user, evidence cannot lie called to disprove tliese 
other instances, for, although tlie result miglit be 
to discredit the witness, yet sucdi evidcmc^e would 
be as k) matters not relevant to the issue before' 
the ct. — He IlAdOENMAnirETi’s Patents, [ISOSJ 
2 Ph. 2S0 ; 07 L. J. (7i. 075 ; 15 R. V. C. 431. 

5192. What matters are collateral to Issue 

— Feelings of witness towards party.] — H. r. 
^'EWiN (ISll), 2 t’amp. 0.3S, n., N. I*. 

AHM>taiion ; - Oonsd. A.-O. r. Hitchcoc'k (1847), 1 Kxcl». 91. 

5193. Imputation of offence.] -R, r. 

Watson, No. 4035, ante, 

5194. Heiationship between witness 

& party.] — Thoma.s r. David, No. 4770, anie, 

5195. General credit of witness.] — 

Facts collateral to the issue upon tiie record cannot 
be ^ven in evidence to discredit a witness. 

You may call a witness to contradict any fact 
material k) the issue but not to contradict such as 
goes only to the general credit of the witness, for 
that is a collateral issue (Aldpjrson, B.). — 
Harrison v. Gordon (1838), 2 Ivcw. C. 0. 150. 

5196. .] — The credit of witnesses 

cannot be considered as collak;ral to the issue, or 
the very best means of ascertaining the truth would 
l>e shut out. It is not what witnesses swear, but 
what they swear truly, to which the ct. must look. 

1 am disposed to admit evidence of this kind 
(Db. Lushington). — Brown t?. Brown (1850), os 
reported in 7 Notes of Cases, 391. 

AnnokriioM : — ^Mentd. Xyckllnskl ©. ZrcklluBki (1862), 2 i 

Sw. $c Tr. 420 ; Hiitter t?. Rutter, {1921] P. 130, i 


5197. Allegation of offer of bribe.] 

— In an information against deft, for using a 
cistern, in the making of malt, without making an 
enti*y thereof, a witness was asked by deft.’s 
counsel if he had not stated to one C. that the 
excise olllcers had oft’ered him £20 to say the 
cistern had been used ; the wit ness having denied 
the alleged statement ; — Held : evidence could 
not be given k> show tliat ho had in fact made the 
statement. 

Wiiere a witness is examined tis to a fact, witli 
a view to show that he is biassed as to IJie cause, 
A: he denies the fact, evidence may be olTorod in 
contradiction to prove the fact. — A.-G. v. Hitch- 
cock {1847), 1 Kxch. 91 ; 2 New Tract, (^as. 321 ; 
10 R. J. Kx. 259 ; 9 D. T. t). S. 270 ; 11 J. P. 901 
llJur. 178; 151 E. R. 38. 

Aomdatiova : Aloock r. Royal Exchango Ashoc^ 

(1.S49), El Q. H. 292 : R. r. Burko (1858), 8 (k)x, (\ C. 44 

Kefd. Jte VVhigHtair, WiigHtafr v. Jullaiul (1907), 98 Ji. 'J 

119. Mentd. Boyle t>. \\l«einan (1853), 1 Jiir. N. 8. 894 

Arnold v, Hamel (1854), 9 Kxch. 404 ; R, v. ('argil 

11913J 2 K. B. 271. 

5198. Bias of witness.] -A.-G. r. 

Jlm^H<;ocK, No. 5197, ante. 

6199. Statement of fact not within 

knowledge of witness.] — ^In an action upon a joint 
Au several promissory nol-e proft ssed to ix' made 
by A. A. R. di'ft. being the administrator of A. ; 
the <h‘f(‘nce set iq) wiis, that pltf. had forged the 
not-t^ Ac anothiir nolo also A:< deft, was asked on 
cross-examination whidJior ht^ had not hoard R. 
say after tho case had been b(‘fort‘ the magist/rates, 
when a cliargo of forgery with rt'fort'nce to th«‘ 
note was preferred against pltf., that he, R., was 
sorry he had forgotten he liad signed t wo notes. 
D<d‘t. answered in the negative : Held: aiiothci' 
witn(\ss could not bo called to show that lie was 
l>rosent at tlie time, Ac that R. liad made tJie stato- 
m<»nt. 

The issue sought to bo raised is puri'ly collateral. 
It is a statement made in the presenois of deft, of 
a fact not witliin his own knowledgf' (Alderson, 
R.).- Palmer r. Trdwer (1852), H P]xch. 217; 
22 L. J. Fx. 32 ; 155 F. H. 1338. 

5200. Previous offence of similar 

nature to that charged.] — roi.MAN v, .Iohnstone, 
No. 5189, ante. 

5201. — - Witness's previous knowledge 

of party.] — In a criminal case, tho sfdc^ witness t^o 
the commission of tlie otTonco liaving sworn that 
she did not know tho firisonor at the time, cjvidone<‘ 
was admitted for the dofeiico that she had in fact' 
known liim for years. — R.. v. Dicnnis (1802). 3 
F. A: F. 502. 

Question as to previous conviction Denial of 
conviction.] —See Suh-soet. 2, D, ante. 

Question as to previous statement Denial of 
statement.] --.SVc Hub-sect. 2, ((/), ante. 


Hub-sect. 3. Ue-Fhtahlishinu (Uiedit oi' 
Witness. 

5202. When allowed.] — R. v. MuncHy (1753), 
19 State Tr. 093. 

Annataiu/n : — Mentd. R. V. (‘oogan (1787), 1 Lew-h, 419. 

5203. Denial of imputations.] — Wlieri* ( he 

character of pltf. or deft, on the record is atternpk'd 
to be impeached in the cross-examination of the 
adversaries’ witness<'8, if those witnesstjs deny the 
imputation intended to bo conveyctd, tho party 
sh^l not bo admitted k) go into evidence of his 
character. — King v. Fhanci.s (1800), 3 Ksp. 110, 
N. P. 

5204. Express Imputation of fraud.] — 

Evidence to support the character of a witness is 
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S'ec.t. 8. JmpcarMtuj credit of vulneas: Suh-met. I». 

Sect. 9 ; S ub-aeria. 3 , 

not admiKHibtr, unloHH fraud is expressly imputed 
U) bim.“- Duiuiam (Hp.) v. Beaumont (1808), 1 
(Jarnp. 207, N. V. 

jiUTwiatumH ; Uetd. Stobart r, Brytlen (1830), 1 M. & W. 

015. Mentd. I'rovlH v. lUied (1820), 5 lilnflr. 435. 

6206. In action for seduction.] — Bate v, 

if.i., No. 4810, atife. 

5206. -.] — A witness was asked, on cross* 

examination, whetla^r liad not become bail for 
n, witness previously examined. IJe rejdied, Yes, 
A, that he bidif'ved it was on a c]\arpe of keeping 
a ganijng-houH(‘. In order U) j>rovent any irn- 
against (he character of th(i party so 
accused, the ct. at the suggestion of counsel, 
allowed such party to he. called up again, k> asked 
whether the charge? was in fac t true or false. — 
H. V. Noix (18:14), 0 0. <te p. 

6207. How credit re-established.] — Specific facts 
cannot bo ])leaded in order to support the charact<?r 
cd a witnc'ss’s (rC'stimony, who luis been im[)eached 
on the gi'ound of g(?neral bad conduct. — L amhert 
V. I.AMUEitT (I8:U), 1 Ourt. (i ; 102 K. It. :i. 

5208. Production of Inadmissible docu- 

ment.]~™A witness cross-examined as to the con- 
t-cuits, inadmissible in evidtmee, of a document 
may put it in, not as evidence of tlu? truili thei*eof, 
but. to prove that bis testimony at the trial w^as 
not an aftcithought.-— H. v. Benjamin (U)i:i), 8 
Pr. Ap]). Itcp. 140, P. P. A. 


Sect. 0. CORROBORATION. 

1.- In Picneual. 

5209. Whether necessary.] ~Tt is not necessary 
in any case at common law t hat a proof of inattcu* 
c*f fact should 1)0 made* by more than one witnc'ss, 
lor a single tcvstiinony of one ci'edible witness is 
suiTlcicmt to pi'ove any fact (Holt, P. ,1.). — 
SHorrEU V. Fuiend (1090), Parth. 142; 2 Mod. 
Bep. 28:i ; Holt, K. B. 751 ; 2 Salk. 547 ; 90 
K. J{. 087 ; Huh nom. Shattiu: r. Fuiend, 1 Show. 
172 ; sub 7K))n. SnouTEU v. Fiuend, (kunb. 100. 

: €onBd. Oroodon r. (Jill (100(1), 1 Ld. I{a 5 -ru. 
-MO. Reid. Marrt.t v. Marilot (17*25). 1 Stru. 000 : Home 
r. (’tunden (170.^). 2 Hy. lil. 533 ; Evans v. Evans (1S44), 
* • Mart in r. Mackonoehb' (1870). 4. Q. IL 1>. 

(507. jnentd. ClminborltUim r. Ilewsoii (1004), r» Motl. 
1U'1>. 00; Anon. (17*20), Eltz-CL 8*2; (loodrUrht d. HofTo 
r. ilanvood (1773), LofTt, *25*2 ; (Joiild r. Oappor (1804), 
5 Eiwd, 345 ; C’omlie r. KdvvanlH (1878). 3 P. 1>. 103 ; 
West PwUhajn (Vicar ,Sr ChiircltwardenH), Dalison Intor- 
vcnlnK r. Deary (1880), Ti-ist. 180 ; H. r. Tristram. 11002] 
I K. li. 810. 

5210. Party to suit giving evidence,] - The 

(‘vidence of a ])aity (o the suit in his own favour, 
although uncoiToboraUal, is admissible evidenct*, 
tV: may influence tire et. as a jur'S'iuan.- Buowne x\ 
POLLINH (187*2), 21 W. K. 222. * 

In particular cases.] -Sec Sect. 9, sub-seet . 

O, post. 

6211. What constitutes corroboration — Not 
evidence of mere probability.) —Evidence of mere 
probability of a transaction is not evidence to 
<‘orrolK>rot4' a singU? witness. To constitute 
c’vidonce ('orroborat ive, the e\ddence must have 

PART V, SECT. 9. SUB-SECT. 2. 

6218 1. Nccts’tity for t'orrotHJtration ,] — 

PNiimn Statks KxrRB;afl Ck>. v. 

Donohor (1887), 14 U. R. 333.— CAN. 

6213 U. .] — lie Monteith, Mrr- 

niANTs Bank v. Montkith (1885), 

10 t). U. 629.— CAN. 

6213 ill. .] — Thoruloas tooorro- 

borution of tho evidenoo of an accom- 
plice Id not one of Btrlct law but only 


relation to the transaction its(?lf. — Simmons r. 
SiMMON.s (1847), 1 Bob. Keel. 5(U1 ; .5 Notes of 
Pa.ses, 224 ; 11 .fur. 820 ; 103 E. K. 1127. 
AnnoiatUms : — Refd. Burdcr v. O’Neill (1863), 9 L. T. 232 ; 

Nonvieli (Bp.) r. Berney (1866). 36 h. J. Keel. 8. Mentd. 

WtHitherley v. Weatht^rJey (1851), 1 Ece. & Ad. 19H ; 

DavidHon r. Davidwon (1856), Dca. A- S\v. 132, 167 ; 

Kuh.hc11 V. Russell, [1895] I^. 315. 

5212. Effect of corroboration — Extends to whole 
testimony.] — Wlwre the evidence given by an 
int<?rested party is coiToborated in a substantial 
matter, it confimi.s tlu? credit not only of the 
Htatement.s expres.sly supi)orted, but also of all 
stat4?ments made, by the interested parly.— 
Minister oe Stamps v. I'ownend, [1909] A. P. 
0.22 ; 79 L. .1. V. C. 5 ; 101 H. T. 251, F. P. 


Si;n-BECT. 2 . -Evidence op Accomplk e. 

5213. Necessity for corroboration.] — The only 
evidence that a codicil was a forged instrument was 
tlu? aflidavit of the surviving a(?eomplice, who ha<l 
no intej'est, As had l(tt Hu? country: — Held: 
furtluT evid<*ne(? was necessary in (?oiT()boiation 
before? revoking the probate of the codic il. — In tfie 
(ioods o/Busii (1819), 12 L. T. O. S. 150 ; 12 ,Iur. 
712. 

In criminal proceedings.] — Sec Criminal 
Law, Vol. XIV., pp. 400-102, Nos. 4891-1919. 

Suillciency of corroboration — In criminal pro- 
ceedings.] --*SVc Priminai. Paw, \\>]. XIV., pj). 
102-405, Nos. 4920-4959. 


Sub-sect. 2 . — Kvideni’i-: op Phii.duen. 

In criminal proceedings.] --N('c (^umjnai. J.aw, 
\5)I. XJ\^, pp. 455, 450, Nos. 4817-4820. 

Competency of children to give evidence.] -See 
S«‘et.. 1, sub-sect. 1, .\. (a), (inle. 


Sub-sect. 1. (2. aims against Deceased 

l*ERSONS. 

5214. Former rule.] — A., in .Tan. 1852, gave to 
B. his I.O.U. for i:05. After A.’s deatl), B. having 
claimed tin? amount-, his rt'ceipt for the amount 
was pi’odueed. B. swore positively that the 
amount had nevtu* be(*n \)o\d Held : the ct. 
could not act on his unsupported testimony 
against the wTitten evidence.— />V Farrow’s 
Estate (1850), 22 Beav. 400 ; 52 E. B. lltPJ. 

5215. ,] — The ct. will not act upon the un- 

supported testimony of a claimant upon tlu‘ 
estate, of a deceased i)erson. — (iiiANT v. Grant 
(1805), 24 Beav. 022; 0 New Bop. 217 ; 21 

1.. J. Ph. 041 ; 12 L. T. 721 ; 11 Jur. N. S. 787 ; 
12 W. K. 1057 ; 55 K. B. 770. 

AnnoMions : — Consd. Brovvno r. C'olliiis (1872), 21 W. R. 

222. Reid. Moon? tJ. Mcmre (1874), L. R. 18 Eq- 474 ; 

Williams v. Menier (1882). 51 L. J. g. B. 594. Mentd. 

Budclcley t\ Bmldoley (1878), 9 Ch. I). 113 ; He Br(‘toii’a 

Estate, Bnttoii r. Woolven (1881), 17 Ch. D. 416. 

5216. .] — The ct. will not act on the un* 

supported testimony of a iiersori in lii.s own 
favour. 


one of pnidoncc, & does not apply to 
civil aotions.—URAiiAM v. Burnsii 
Canadian Loan &; Investment Co. 
(1898), 12 Mam L. R. 244.— CAN. 

PART V. SECT. 9, SUB-SECT. 4, 

q. General rule .] — Upon a petItJon 
for a order of shares standing 

In the names of tmstees dead or out 
of the juris<iiction, the ct. will riMinire 


evidence to corroborate the claim of 
petitioner to he solely beneficially 
entitled to tho shares . — tie MitcheuJs 
(L.vdy) Trust Estate (1879), 5 L. 11. 
42.— AUS, 

r, .1 — The evidence given by 

on interested party as to his dealin(ra 
with a person since deceased, shonid 
in tho absence of corroboration be 
rt'ganicil with extreme suspicion. — 
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Money, which was standing in the funds in the 
name of a married woman, was claimed after her 
decease 6c that of her husband, by her mother, as 
liaving been invested by her while separated from 
her liusband in her daughter’s name. The only 
evidence of the trust- was tlic affidavit of the mother 
6c proof that the dividends had been received by 
lier with the assent of the daughter 6c her husband : 
— Held : the claim of the mother wiis established. 

I quite assent t-o the stat/ement that the ct. 
caimot act- on thf' unsupport-ed t*cstimony of a 
person in his own favour. Were it otherwise, in 
th(‘ (rours«‘ of the administration of a tx^stjitor’s 
estate in the ct.. any person might come in 6c say 
b^stat-or owed me £1,000, 6c subst-antiate it by his 
own unsuppoi'ted oath. It nev'cr is my practice 
Ui allow a claim upon the unsupported tt^stimony 
of the claimant ; there must be some attendant 
circumstances, or some facts established aiiiuide, 
which corroborate tlie claim, 6c these may be 
i‘(hiittcd by the other side (Romitxy, M.R.). — 
Down i\ Ellis (1805), 35 Deav. 578; 55 E. R. 
1021. 

5217. .] — The ct. will never giv'c a person 

anything <>n his own uncorroborated statenumt 
against another after that other’s death. — RociKn.s 
r. Powell (1809), 38 E. J. Ch. 018 ; 18 W. 11. 282. 
AniiohUion : — Apld. Hughes t\ Seanor (1869). 18 W. K. 108. 

5218. .] — Hughes v. Seanoii (1809), 18 

W. R. lOS ; on appeal (1870), 18 W. R. 1122, I.. E. 

5219. ,] — Where a claim is made against the 

ostat(^ of a deeea8(;d person, the et. will nev^er act 
upon tlie uncoiToborated evidence of the claimant. 
- -Mohley V, Finney (1870), 18 W. K. 490. 

5220. .] — Evidence of a pltf. on his own 

behalf as to a bargain with a man since dead 
ought, in tlie absence of corroboration, to be dis- 
regarded. — H ill v. Widson (1873), S Eh. App. 
8SS ; 42 T.. J. Eh. 817 ; 29 L. T. 238 ; 21 W. R. 
757, E. ,7.1. 

AmuftaiiimH : -Cousd. AV, JUchardson, Sliillito v. Hol>Non 

nsSA), 80 Ch. L). 390. Mentd. Henry v. Smith (189ro, 

39 Sol. Jo. r>.^9. 


5221. .] — The rule that a claim upon the 

cs^te of a deceased person cannot be main- 
tained upon the unsupported testimony of chumant 
applies to cases of alleged debt as well jvs to cases 
of alleged gift. 

The rule is a rule of prudence, rather than of 
law ; & in an action t ried l>y a jury it is the duty 
of the judge to recommend the jury to disregard 
the unsupported evidence of claimant ; but if 
they should decline to do so, 6i> shouhl find for the 
claimant, quaere^ if their verdict could bo interfered 
with. 

An English vvitlow lady residing in Paris in a 
house wliich belonged to her for her separate use, 
married an English gentleman, 6c> by the marriage 
settlement certain i)late which fcuinerly belongtHl 
to her lirst husband was settled to lier sei)aratt5 
u.se. After the marriage, lu‘r husband having 
family plate of his own, s<‘nt it to his wife’s house 
in Paris, 6c she tlaui sent lu'i* own plate to her son 
by her first marriage. Upon tlu' death of the 
Im.sband his family })lafe, A also a marble bust of 
himself, was in his vvir(‘’s house* at l^aris. In a 
suit for t he administration of Jus estate^ his wife^ 
claimed the )>late as having been givcui ht‘r in 
exchange for her own plat-e, 6c the bust as having 
been presented to her by her husbaiul : Held : 
the surrounding cireumKt-an(‘i‘S die! not furnish 
eoiToborativtj evidimce in support of the claim by 
lh(^ wife t-o the i>hito 6c bust, 6c as the claim re'-stesl 
on her unsupported testimony it could i»ot bo 
allowed. /Aj l^'iNCU, 3^"iNC9i r. Fiscii (1883), 23 
(3i. D. 207 ; sub nom. He Wynn!->]<'incii, Wynne- 
Finch V. Wynne-Finuh, 48 Ji. T. 129 ; 31 W. R. 
520. E. A. 

Annoidiitms :■ ‘CODSdl. AVlkliKh r. Eowlcr (18S8), T. H. 

113. N.F. UawIiuHon v. Scliolos (1898), 79 ]j. T. 3.50. 

5222. Modern rule.] — Thez’e is no rule of law 
which recpiires the evidence of a single witncs.s in 
support of a claim against the (‘stat-c* of a deceased 
person to bo corroborated.-- Fgul(J E I t v. Feuneh 
(1885), 1 T. E. R. 343. 

5223. .] — There is no ruh^ of law which 


Mouiushy r, Clkmknts (188.5), 11 

V. L. 11. 13.— AUS. 

». .] — VMien it is sougiit to 

11 X tlio estate of deceased with a 
liability, upon the uncorroborated 
(nddcncc of an lnteresto<l witness, the 
evidence ought to bo very clear & free 
fn)ui aiLspicion. — Exp. .SiMl*soN (1871), 
2 Pug. 112.— CAN. 

t. .) — Hhovvn r. Capuon (1876), 

21 Gr. 91.— CAN. 

a. .1 — The provision of the 

statute that requires corroliorativo 
evidence te) be adduced, where one of 
the parties to an allege<l contract is 
dead, is not that the evldoue-e of tlie 
party setting up the claim mast Imj 
(• corroborated in every particular ; it 
is suffledent if independent support is 
given te the party’s state-men ta in so 
inanv Instances that It raises in the 
mind of the cl. the conviction that such 
statements may be depended on even 
in respect of those matters in which 
tJicro is no corn>horation. — M cDonalu 
r. McKinnon- (1878), 26 Gr. 12.™ CAN. 

b. .] — When each item in 

an account ajyainst the estate of de- 
ceased is an independent transaction, 
& constitutes a separate & Independent 
cause of action some essential corro- 
boration of the interested party’s evi- 
dence must be adduced as to each item. 
—Ac lloss (1881), 29 Gr. 385. — CAN. 

c. .1 — K. had assigned the 

moneys due to him by S. : — l/rld : 
K., who was a witnefls, was not “ an 
opposite or interested party to the 
suit,’* Sc Ills evidence therefore did not 
require oorroboratioii as against the 
exors. of .S.— Watson v. Hkvijrn 
(1881), C A. It. 559.— CAN. 


d. ■ — — — To enable an opposite 
or Interested party to recover in an 
action against the estate of dccicasod 
it 1 m Hiifficiont If his evidence is corro- 
borated, or. strongtheiiod, by evidence 
wldch apnn'ciably helps the judicial 
mind to believe one or more t)f the 
material staten.’ents of facts deposed 
to. It is not necessary that the case 
should he wholly proved by imio- 
pendent testimony. — Uadfoiid r. Mau- 
DONAU) (1891), 18 A. U. Jfl7.- CAN. 

e. J — Whilst the ovidenco 

of claimant against the estate of 
deceased Bhoiild be dear Sc convincing 
Sc. if not corroborated, will not be 

j readily acted on, there is no absolute 
rule of law requiring such corrobora- 
tion in this Province. — DoinciK v, 

I (1990), 13 Man. L. U. 4 8.— CAN. 

f. JLvtzold r. ITpi'Kli ( 1902), 

22 L. T. 2;57 : 4 U. L. 11. J16; 1 
O. W. K. 381. CAN. 

g. .1— By It. H. K. .S. (1900), 

c. 1 63, 8. 35, an Interested part.y In an 
action against the estate of a deceas<sl 
person e^innot succeed on the ovidenco 
of himself, or his wife, or both, unless 
it Is corroborated by other material 
evidence : — ifelti : such evidence lua y 
l>e corroborated by cfrcuinstanocs or 
fair inference from facts proved.— 
McDoNAnn r. McDonai.o (1903), 33 
. 8. C. II. 145. CAN. 

h. ,] — In a claim agsinst es- 
tate <jf de.ccas4;d if it wctc felt, after 
careful ex a mi nation, that claimant’s 
evidence was evideiUH? of truth, it 
should be ot^ted upon. Sc should not be 
disallowed idraply because It was m»t 

, corroborated. — B akewki.l v. Mac- , 
I KK.VZIE (1905), 1 W. L. It. 68.— CAN. ‘ 


k. ,] - SiMPKi.v t'. Paton (1908), 

9 W. L. P. 11 1 ; 18 Man. L. It. 132. - 
CAN. 

l. ’riiere Is no rule of 

law that requires the ovideiioo of a 
claimant against* the estate of decreased 
to be corroborated, hut it is a rule of 
prudence not to give credence to the 
unsupported testimony of claimant. - 
Jfr, Mon'J’uomkkv, Litmukiw v, Mont- 
(JOMKUY (1911), 17 W. L. K. 77; 20 
Man. L. It. 4 41.- CAN. 

m. . 1 — It Is only when the 

exors. liavo made out a prhnd facir 
case that oriorutes in tiielr favour that 
the opposite party Is retjuired to furnish 
CMirroboratlve evidence. — (iitoAT v. 
Kinnaiki) (1914), 29 W. i.. U. 67.5 ; 7 
W. W. Jt. ‘264 : 20 1). L. It. 4 21 ; 7 
AlU. L. U. 390.— CAN. 

n. — — In an action f<*r ad- 
iiiinistratiun d(ift., administnttrlx, e«m- 
tended that she was entitled to her 
own right to four properties which 
dccAJuwjd held at the tiim^ of his deat ii : 
— Held : in setting up this contention, 
she was in etTeet making a <;lMim against 
the estate of deceased. Sc her evidence 
required corroboration. — VoYKit r. 
Lkpagk (1914), 28 W. L. It. 394; 19 
J). L. It. 52; 8 Hask. L. Jt. 139.— CAN. 

0, „ — Where a party has 

proved his case ut»on a promissory 
iioU^ against deCAjased by corroborative 
evidence Sc the defence woh that the 
notA? had been paid the ct. can ree<jlve 
evidence t, hat pltf, *s evidence is true.- • 
McGitKoojt r. ( rnuy (1914), 31 

O. h. Jt. 261 ; 20 1). L. It. 706 ; 0 

O. \V, N. 202. - CAN. 

p. .] — Where a husband madp 
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Sed. 9, — Corroboration : Suh'secis. 4d<;5. SecL 10: 

ptecludefl a claimant from recovering againHt the 
e«tate of a tleceaiWid pei*»on, on his own testimony 
without corroboration, although the ct. will in 
general require such corroboration. — Re Hodgson, 
BKCKK^rT V. Kamhdale (1885), 81 Ch. 11. 177; 55 
1.. J. Oh. 211 ; 51 L. T. 222 ; 31 W. U. 127 ; 2 
T. L. K, 7.3, O. A. 

Anii/itxUioTiH lie Farmari, Farinan v. Saiitli (1887), 

.')7 Ij. J. 6.'{7 ; JlawlliiHon w. Scholes (J898), 79 L. T. 
.'150. EeM. WlldiHh t). Fowler (1888), .5 T. L. H. 113. 
Meiltd. JlJytJi v. Fladifuto, Morg-an v. Hlyth, SnUth v. 
Hlyth, (I81)1J 1 Ch. 3.37 ; Mooro v. Knight. [1891 J 1 Cli. 
547; MoJi('o<l V. JV)wer, (I898j 2 (yh. Ii95 ; Isaacs v. 
Saihstcln, I191CJ 2 K. 11. 139. 

5224. .] — 'riien; is no rule that the un- 

rorroborai/<j(J e*vidence of a claimant against the 
estate of a dead man will bo rojccttid, but it will be 
r<*garded with jealous suspicion. — Re Gaunett, 
Gandy v. Macaijeay' (18S5), .31 Gh. D. 1, O. A. 
J?inotaHon» : — Folld. lie Famiari, Fannau v. Hrriith (1887), 
57 li. J. Ch. «:i7. Refd. Mason v. Mason (188(1), 2 T. L. Tl. 
2(10 ; Wildish V. Fowler (1888), .5 T. L. It. 113. 

5226. .] There Ls no absolute imle os to 

corroboration b(?ing necessary in the case of a 
claim against the estate of a deceased x)erson.~ 
Re Giut’FiN, Griffin v. Griffin, [1809] 1 Gh. 
408 ; 08 L. J. Gh. 220 ; 79 L. T. 442 ; 15 T. L. 11. 
78 ; 43 Sol. ,lo. 90. 

AnnottUiona : — Mentd. Re Smith, Hull v. Sinltli (1901), 84 
H. T. 83.'i ; Rc WcsOulon, Public Trustee v. Cray, [191 9J 
2 Ch. 101. 

5226. ] — There is no rule that the ct. must 

iKJcessarily rcqoct a claim against a deceased 
fu'r’son’s estate mendy because it is supported only 
by the uneorrolRmihid evidence of Urj claimant. 
Such uncorroborated e.videneci should Ik* examined 
with care, & even with suspicion, but if in the 
result it conviiuu's the et. that the claim should 
he allowetJ, tiro ct. should allow the claim. — llAW- 
LI.NHON r. SCJIOLES (1898), 79 G. 350 ; 15 T. L. li. 
8, I). G. 


6227. Application ol rule — Joint claimants.] — 

In 1902 their father told pltfs., his two unmarried 
daughters, that they would be entitled on bis 
death to the proceedis of certain policies of insur- 
ance effected on his life, & on many subsequent 
occasions he repeated this statement & told them 
how they would be able to obtain the money after 
his death. The father had made liis will in 1897, 
but it contained no mention of the policies, nor 
were they mentioned in a codicil wliich he executed 
in 1906. After their father’s death pltfs. claimed 
the proceeds of the iiolicies : — Held : being a 
claim against the estate of a dece^ed person, 
pltfs.’ testimony required corroboration, & there 
was no such corroboration. 

A joint claim by two persons against the estate 
of a deceased person cannot be maintained unless 
there is independent corroboration in addition to 
what is sui)plied by each of the claimants giving 
the same ti^stimony as the other. — Vavas.seur v. 
Vavasseur (1909), 25 T. Ij. R. 250. 

Annotation: — ^Mentd. Re lanes, lanes v. lanes, [1910J 1 

Ch. 188. 

6228. Debt.]— Zie Finch, Finch v. Finch, 

No. 5221, ante. 

5229. Gift.] — A. purchased 64 shares in the 

name of 13., but liad the certificates of them 
delivered to himself. On A.’s death the certificates 
of fifty of tlie above shares were in his possession. 
In a suit by A.’s extrix., for the purpose of obtain- 
ing a declaration that B. was a trustee for her of 
the fifty shares, the ceitilicates of which were in 
A.’s xioBsession at his death, B. swore that aftei* 
the i^urchase all the above 64 shares were given 
io him by A., l)ut that on the occasion of such gift 
lie took the, (K*rUficates of fourteen only of sucli 
shares, A left tiie certificates of the remaining 
shares in A.’s possession, ’riiere was no othei* 
evidence than that of B. in snxiport of the alleged 
gift: — Held: the iinsuppoi’tcd evidence of B. was 
insulbcient to (‘stablisli t hat th(i fifty shares wen^ 


rlfiiin against ostaU* of (loociiwod nnclo 
of hlM wife for board K lodglngH 
fnrnlHhtHl to ilio iiiicdo : — //eld : the 
wife wan an oppOHltcorlnterosted party, 
A', her corroboration of her luisbaiuPs 
claim did not Hat.lsfy Fvidouco Act, 
H. 11.- Lkdinoiiam V . Hkinnku (191.'')), 
30 W. L. U. 741 ; 8 W. W. li. .52 ; 21 
1). L. 11. 300; 21 H. C. U, 41. CAN. 

q. 'Where a hnsband seeks 

to have It ilcdared that deecaHcd hold 
i'crhiln land.s a.s a trustee for him, 
his own evldem'o requires e-orrobora- 
tlon.- HACRAM) r. Haouand (1916), 
33 W, L. K. 713 : U W. W. U. 1184.— 
CAN. 

r, ' .1 - - Xu proviug (daiuiH 

ligaluHt the estate of decci]ise<l where 
tho oontruet or UablUty depends upon 
parol evldenoo, & where tho ovideaco 
of deoeased would have boe.n nK>st 
important, the parol evldeuee of 
(dalrnant must bo supported l)y s«)mu 
atteinlant eirK'iunstam'.es, or some facts 
nsteblished aiiutu/t which oorrtduirate 
th© claim. Even if tho requlrlnif of 
some corroboration is a matter of 
nraotioe, &; not a. Idndlng rule of Jaw, 
It is a salutary pnictico, Ik: should not 
lightly bo tuqrlected. — McKin'NON v, 
8HANKS (lUlG), 34 W. L. It. 761 ; 10 
W. W. R. 896 ; 36 Man. L. R. 427 ; 28 
D. L. 11. 77.— CAN. 

•. — 1‘roof of facts eulllcient 
to make out an express agreoment 
must bo inven In oraor to support a 
eJaim tuado by a son against tho 
estate of his de<?oasod father that the 
son was te have tho nroi)erty upon 
which tho father rosidea as an Induce - 
mont for the son to remain at homo 6c 
work the property : — Held : such 
ement, assuming it to have boon 
0 , cannot be enforced in Uio ab- 
0 of corroborative evidence.— /Ce 


FuaskiFk Khtatic (1918), 62 N. 8. R. 
122.- CAN. 

t. .] — In a claim agaln-.t the 

estate of doeoased where there are in 
isstje a large number of items so dls- 
tiiiot that they might form separate 
causes of action, oftrroborativo evidence 
directed specially to each is primA facie. 
es-Meutlftl to moot tho roqulrcmonts of 
Evidence Act ; yet, where on under- 
lying connection ootwoeu several Items 
is testified to by the Interested party, 
6c. bis ovideneo is corroborated with 
respect to some of the items so as to 
satisfy the miml of tho cL. not only 
of the truthfulness & correctneas of his 
testimony with regard to the latter 
Items, but of his general credibility, 
his evidence is thereby corroborated 
as to the residue of the items.— 
Mukhoi. e. Hk.NJAMlN (1920), 47 

O, L. R, 426 ; .54 D. L. li. 248 ; 18 
O. W. N, 176.— CAN. 

a. ^.1 — Tho ct. ought not to 

disallow a claiiu for an alleged obliga- 
tion of deooascd merely beoanae 
claimant’s evidence is not corroborated. 
It ought to oxamluo that evidence with 
cart', even with Buspicion, but if com- 
pletely satlsflod of its truth it should 
act upon it. — Younobkho v. McGmu 
(1920), 1 W. W. R, 146 ; 60 D. L. K. 
113 ; 13 Sa«k. h. R. 34,— CAN. 

b. — ,1 — Dominion Trust Co. 
r. INOUS, 119211 1 VV, W. 11. 677.— 
CAN. 

c. .] — Nature 6i extent of 

tho corroboration wliloh the ct. 
requires In acting on tho testimony of 
an interested claimant against tho 
assets of decseased consider*^. — C ronk 
V. Ueoarty (1879), 3 L.Ii.lr. 60.— IR. 

5287 1. Application of rule — Joint 
t.l — Where two people make 


a joint claim against tiio estate of 
deceased, iudopemdent corroboration 
is required in addition to that supplied 
by each telling tho same story as (he 
t>ther. — L edinoiiam r. Skinner (1915), 
30 VV. H. li. 741 ; 8 W. W. U. 62 ; 21 
D. L. li. 300; 21 H. O. 11. 41.— CAN. 

5229 1 . Gift 1 -WII.SON tJ. How E 

(1902), 23 G. L. T. 137 ; 5 O. L. R. 
323 ; 1 O. W. U, 272 ; 2 O. W. 11. 62. - 
CAN. 

5229 ii. -'rho testimony 

of one of defts. that pJtf.'s testator hud 
given him a strip of land, saying, 
** If it is of any use to you, you can 
take it.” was aauilsslble, 6c did not, os 
a matter of law, require ctjrroboration. 
~ VVoRsNOR r. Wood (1911), 19 

W. L. II. 633.— CAN. 

6229 m. .1 — Plif. clalme<l 

that certain laud belonged to liim al- 
t hough bought & transferred in the name 
of his wife who hud subsequoutly died. 
.Statements proved by other parties 
made by his wife while ill shortly 
prior to her death to the effect that 
she doslretl to transfer the property 
to him, that otherwise ” there might be 
trouble ” for him, 6c that she wanted 
to make overytliing right ** fdr him : — 
Held : to be sulUciontiy corroborative. 
— Evans r. TRUSTe & Guarantek (X>. 
(1920), 3 W. W. R. 103.— CAN. 

6229 iv. .1 — In an action by 

the exor. of deceased husband against 
the widow for payment to the executory 
estate of two sums of moner, the one 
contained in a deposit-receipt in the 
Avidow's name, & the other in aocount- 
current In her name, the tvidow pleaded 
that the sums were a donation iiUtr 
vivos to her by her late husband : — 
Held : tho pando evidence of donee, 
corroborated us it was by the evidence 
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to B. — Forrest p. Forrest (1B65), 5 New 
5iepr200 ; 34 h. 3. Ch. 428 ; 11 L. T. 703 ; 11 
Jut. N. S. 317 ; 13 V/. R. 380. 

5230. •] — Finch, Finch t\ Finch, 

No. 5221, ante, 

5231. Donatio mortis caus&.] — A gift 

by a dying man of a banker’s deposit receipt under 
such circumstances as to con^itute it a good 
donaiio vwriis catisd will be upheld, even though 
the only evidence in support of the claim be that 
of the donee, if the ct. considers that evidence 
trustworthy.— F arman, Farman r. Smith 
( 1887), 57 L. J. Gh. 037 ; 58 L. T. 12 ; 4 T. I., li. 
108. 

Annotation: — ^Re!d. Wildlsli r. Ftnvlcr (1888), 5 T. L. K. 

113. 

5232. .] — Vavasseur v. Vavasskuh, 

No. 5227, ante, 

Gifts generally, see Git'a'S. 

5233. Trust in favour of claimant.] — Tlie 

ct. will not establish a trust in favour of a pltf. 
wliei'e his own evidence in support of it is un- 
corroborated.— PooLE V. Foxwell (1801), 1 1 T. 
Ill ; 13 W. K. 199. 

5234. .] — In the absence of proof of an 

uiicHiuiv’ocal, complete, limU inttmtion on the 
})art of a husband to constitute himself a trust(Ki 
for his wife, the ct. will not aftcT liis death, upon 
her uncorroborated statement that he expressly 
authorised lier to carry on the business, on her 
own account, of a fann wliich she had renttid before 
marriage, & to treat the pioceeds as h(‘r 8(.*parat-e 
property, admit her claim ns against his estate, 
1-0 the proceeds of the farm which were invested 
liy Jiim during his lihdinn *. — Uc WliriTAKEii, 
NViiiitakp:!! v. Whittakicr (1<S82), 21 Ch. 1). 057 ; 
51 h. J. Gh. 737 ; 40 L. T. 802 ; 30 W. It. 787. 


SciVSECT. 5. — In Pautkujiah IhuX^lCCUlNCS. 

Action for breach of promise.] -Sec Hu.shanh & 

Wife. 

Proceedings for contempt of court.] See Gon- 
TEMi'i' OF Gourt, Vol. XVI., p. 71, No.s. 855 858. 

Criminal proceedings.] — See (^iuminaj. Taw, 
Vol. XIV., pp. 400 107, 535 537, Nos. 4887- 
4972, 0050-0078. 

5235. Proceedings relating to immorality — 
General rule.] — The evidence of prisoners, under 


conviction, although they arc compet4.'nt witnesses, 
is not entitled to full ci'edeiice when they depose 
to gross & disgusting acts, A. are not conftrmed by 
other testimony.— B urdek v. Hodgson (1840), 1 
Notes of Gases, 483. 

5236. ,] — Bobeiits v, Owen (Daniel) 

& Go. (1888), 5 T. L. R. 11. 

5237. .] — Moore v. O.xfokd (Rf.), 

[1904] A. G. 283 ; 73 L. .1. P. t). 43 ; 90 D. T. 425, 

P. 0. 

Annoiatums ; - Reid. Wakoford i. Liiundu (lip.), (19211 
1 A. a 81.3. Mentd. p:iy (Hi*.) V. OIumc, (1913J P. 181. 

AflUlation proceedings.] -Ncr; Bastakdv, 

Vol. III., pp. 394 -397, 400, Nos. 317 325, 397. 

— — In ecclesiastical courts.] See Nos. 5235 - 
5237, ante ; Kcxn.ESiASTit'AL Law, Vol. XIX., p. 
333, No.s. 1443, 1444. 

Matrimonial causes.] — See Husuand vV Wive. 
Proceedings for removal of paupers.) See Pool 
Law. 

Prosecutions for driving motor car at excessive 
speed.] — See Street Aerial I'raffio. 

Prosecutions for personation at elections.) AVr 

Parliamentary Registration Act, 1843 (c. 18), s. 88. 


Seci. 10. attesting WITNESSES. 

Sfb-sec'J’. j. In (Lonioual. 

5238. Who are attesting witnesses Person not 
asked to attest - Subsequently signing.] -A person 
who sees an instrument executed, but is not 
desired by the ]>arties t-o attest it, cannot, T>y 
afLirwards putting liis name t-o it, pj*ov(^ it as an 
att<;8iing witness. ~M‘Graw v. Gentry (1812), 3 
Gamp. 232, N. P. 

6239. Witness of corporate seal.) Upon ji 

deed scaled with the corporate seal of lhi‘ (governor, 
(itc., of the Bank of Kngland, these words vven^ 
WTitten round the scsal, “ Sealed by ordiu- of t-h<i 
Governor A Gt. of Diriud-ors of the Bank of 
Kngland, on, (d-c., .John Knight-, SecreLiry : - 
Held : Knight was not to he considcn*(‘(l as an 
atl esti n g w i tn<*ss . 

Qii. : wluither a pi^rson who formally atG'.sts 
tlie allixing to a dc^ed the seal (jf a corpn., neiul b(i 
called as an attesting witness. — Doe d. Hank of 
Kngland v. Ghambers (1839), 4 Ad. A j‘)l. 410; 


of two other wltii08t»es, 8c by the ^t^al 
evidence of the docutneniH, ojitabliBhed 
the donation.— TiKiMSON ’8 ExKrirroRs 
r. Tm»MSON (1882), 9 II. (Gt. of SesH.) 
911 ; 19 8c. L. IL 6, ^3. - SCOT. 


5231 i. Donatio mortis 

rausd,] — Davis r. Warkku ( 1902), 23 
C, L, T. 83 ; 5 O. L. K. 1 73 ; 1 O. W. 11. 

74. CAN. 

6281 11. — Any evi* 

denoo which is sufficient to i)rove any 
fact afiralnst tb© estat© of deceased is 
Biifflciont to prove a donatio mortis 
eatisd : that is, any evidence which 
is believed & is corroborated a« re- 
quired by the statute may bo a^ded 
upon.— He Reid (1903), 23 C. L. T. 334 ; 
6 O. L. II. 421 ; 2 O. W. H. 918.— CAN. 

5231 iii. M. when 

ou her death bed, & no one else but her 
aist^ boinST proseiit, bandetl her sister 
a sum of money saying ; " This Is for 
you* I want you to k€*cp it as I have 
willed you nothing ** .• the 

gift wae a donaiio mortis cansd, hut 
nUled becauM) of lack of corrt>boratlon . 
— MoOuiUK t>. McGumK (1917), 50 

N. 8. li. 477.— CAN. 

d. Affreemeni to pay wages,] 

— Tuckkb V. McMahon (1880), 11 

O. n, 718.— CAN. 


e. [Vhethcr inferences su/fl- 

nenl.]~ The “material evidence” in 

e.orn)l>oratlon, required by Kvidence 
Act, It. 8. G., 1887, c. 01, in an acthm 
against th(3 estate of deceased may ho 
direct or may consist of inferei»e(“H or 
jiroliaijillties arising from other fa^'ts 

elreumstaiices tending to Kiipr*ort 
t he truth of the witness *h Htufcmerit.“ — 
Ghkicn r. McLkoij (1890), 23 A. IL 
(;76.~CAN. 

f. Employee of interested party.] 

— The provisions of Alberta Kvi- 
dcuee Act, s. 12, that in an action 
by or against the administrators, etc., 
of deceased ” an opposite or Interosted 

E arly ” shall not obtain iudgnient on 
is ow'n evidencj© in respect of any 
matter occurring before the death of 
deceased without corroboration do<*H 
not apply to the evidence of an em- 
ployee of the interested party, even 
though the interested party is a corpn, 
— Jmpkiual Bank v. Tpuhth Jk 
OUARANTKK Ck>., LtD., (1921] 1 

W. W. IL 801.— CAN. 

g. Whai is corroboraUre evidence — 
Hooks of claimani.} — Upon a claim In 
an administration action by a tenant 
against the estate of bis deceased land- 
lord fur a balsmce due to him in respect 
of alleged advances, & for goods 


supplied, the brKiks of the tenant, in 
whkii tJic truiiHaetlonM \v(Te set, out, 
A. chequi^s made by him in favour of 
the landlord ; — Held: to lx; Hiifftelent 
eorrohoration <»f his evidonee, althfuigh 
tljc eheqm'H did not slmw f»n t-heir face 
whetlier t hey liad hv.on given onaeeoiint 
of rent or in reH})eet of advaiwes. 

Hr .JjciJLY, Union iiu/HT Co. r. (Jaaion 
(1903), 23 C. L. T. 327 ; 0 (j. 1,. 
481; 2 U. W. H. 900.— CAN. 

h. Statutory declaration of de- 

reaseA.] — Tht* actiiui was brought, 
U) roe, over a secret profit madi% as 
was allegoil. on the sale Ut pllt. of two 
parcels of land by deceased, u(.;tJng 
ostensibly as an agent. One of tho 
parcels liad been pur-chosed by de- 
ceasi^d In his own name, A th(^ ogioe- 
ment for purehuso had bei-n assigned 
by him to pltf., & a statutory declara- 
tion had bemi made by de<!eascd that 
he had pui-ehiised os pltf. *8 agent: — • 
7/eld : this was sufRcfcmt com»bora- 
tion as to this parted, hut tlm two 
traUHHetlons being distinct, coito- 
boration as to the one parcfil was of no 
avail as far os the other was concerned, 
& there being no corroboration as to 
It pltf. could not amxjced. — Dandy r. 
National Tuuifrr Go., TjTD. 0915), 
30W.L.H.461; 22 D. L. K. 153.- CAN. 
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0 Nev. ite" mTk. B. 530 ; 1 liar. W. 740 ; 5 
B. J. K. B. 123 ; 111 K. K. 811. 

-Conid. Dcffoll V. W'liito (J«r,n), L. K. 2 C. P. 

J4<^. 

5240. Name of witness written in pencil by 

party.] “WIkto an agreement eontained an att>(jsta- 
tion ciauHe, sub joincrd Uj it, the name of a person 
as an attesting witness, but the mime was written 
in pemul, As not by tlie Huppo8<jd witness, but by 
oiw of tiie i)aiiii‘H t-o the instrument : — Held : 
tfiere was no primd facw t-vidence of there being 
jin att<*Hting witness, so as to render it necessary 
t-o rail th(^ Hupj>osed witness. -(hJSSONS v. Hkinnku 
(1813), 11 JM. W. 101 ; 12 L. J. Ex. 347 ; 152 
K. B. 7r)S. 

Mentd. I’nirco r. Foster (1885). 53 L. J. Q. H. 

J2l. 

5241. Solicitor attesting insolvency peti- 
tion.] An attoi ney who, in compliance witli a rule 
of th<‘ Et. of Bkj)cy., lias atU*sted an insolvent’s 
]){‘tif ion for protet^tion, under 5 A: 0 Viet., c. 110, 
is not an attfisting wit ness, such as to render it 
necessary that he should be called to prove the 
pel it ion. 

W<; think it <iuite enough that th(^ Bkpey. (’t. 
acted on it (per (hJR.). - Bajfky v. Bidwkfl (1844), 
13 M. it W. 73 ; 2 Dow. <t B. 245 ; 13 B. J. Ex. 
204 ; 153 E. B. 30. 

JnnatationH : Reid. Slj'iM.'Icr r. Hartlrtt (1848), 5 C. li. 

Mentd. Harv<'V r. To\v<*rc» (1851), (J Kxrli. 0.50; 

Suilth r. Omim' (18;)1). 1(5 Q. IF 2 U: Perry r. Aldenuan 

(1853), 23 L. J. <’. 1’. 34 ; Flteli v. J(»neH (1855), 2‘ 

L .1. (). 0. 233 ; Kaphael r. IJutik of Krij?Iaud (1855), 

17 F. Ji. 1(51 ; Halil'. Featlu^rMtoiU' (1858), 3 H. ik N. 281; 

Hojfg V. Hkeeii ^ Viuceiit (18(55), 18 C. H. N. H. 420. 

.] *sVc, also. Bills of Sale, Vol. VII., p. 82, 

Nos. 470, 471. 

6242. Who may attest -Not party to trans- 
action. j-'-lf deft.’s signature is atUisted by the 
party to wliom a w'arrant of attorney is givam, it 
may be verilled l)y another person. — lliND A: 
(h.AiiKE V, Kinoston (1838), 1 Will. Woll. & IB 
181. 

6243. — -- .] —A i>ei'Hon who is appointed 

hy a creditor under Bkpey. Act, 1883 (c. 52), 
si hed. I., r. 15, to act as his proxy, cannot hims<4f 
be th (3 attesting witness to the instruuK^ntof proxy. 

A party to t he tranmicticju cannot V)e an attesting 
witness {per i'vn.),—He i’ARinm’, Ex p, (Hjllen, 
ilSOl] 2 (b B. 151 ; GO B. .1. Q. B. 5G7 ; G4 B. T. 
801 ; 30 W. K. 513; 7 T, B. K. 50 4; 8 Morr. 
185, I), (k 

-.]" -See, also. Bills of Sale, Vol. VII., 
p. 81. Nos. 400 402 ; Dkkos, Vul. XVIB, ]>p. 207, 
208, Nos. ISO 102. 


Si it'SH T. 2. Necessity for (’allinu ArrEsTiNc 
Witnesses. 

A. in (ie)ieraL 

See ('riminal IhxK'cduw Act. 1805 (c. 18), s. 7. 

6244. General rule — Name of flotitlous person put 
as subscribing witness.] — If the name of a Octitious 


person be put as a subscribing witness to a deed, 

i >roof of the party’s handwriting is sufficient. — 
ASSET V. Brown (1790), Peake, 33, N. P. 

6245. .] — A party producing, at the trial of 

a cause, a deed which has been some months in his 
possession, is not excused from proving the 
execution because he received such deed from the 
adverse party, who formerly claimed a benefit 
under it. — Vaciier v. Cocks (1830), 1 B. Ac Ad. 
145 ; 8 B. J. O. S. K. B. 341 ; 109 E. K. 741. 
Ann-otations : — ^Refd. C'arr r. Biirdiss (1835), 5 Tyr. 300. 
Mentd. ThomaH r. Comiell (1838), 4 M. & W. 207 ; Bills 
r. Smith (1805), 0 B. & S. 314 ; lie Vaulin, Ex p, Saflfery 
(1900). GO L. J. Q. B. 703. 

Production of document after notice to 

produce.] — See Hub-sect. 2, C. (d), post, 

5246. .] —Jackson v. Bowuby (1811), Car. 

A: M. 97, N. P. 

6247. Effect of Evidence Act, 1851 (c. 99).J 

— Sect. 2 of the above Act, wliicli renders ih(.‘ 
parties to a suit competent A: compellable to give 
evidence, has not alt'ered the rule of law which 
requires a writUm instrument to be proved by Die 
aUK3.sting witness. -Whyman v. Garth (1853), 8 
Exch. 803 ; 1 C. B. U. 482 ; 22 B. J. Ex. 310 ; 17 
Jur. 559 ; 1 W. K. 373. 

Annotations : — Reid. Kowlundsoii r. Fenton A: llog('iH 
(1853), 17 Jur. OOG. Mentd. Henman r. Lester (1802) 
12 C. B. N. 8. 770. 

5248. — — Validity & payment of consideration 
contested.] — It is necessary to prove a deed by the 
attesting witness, wdi(jre its validity Ac the payment 
of the consideration is contested by a person not 
a ])arty to it. — Lkioh v. Bloyd (1805), 35 Beav. 
455 ; 55 E. K. 972 ; oi appeal, 2 Do G. J. Ac Hm. 
330, B. C. 

B. In respect of What insirnmenis. 

{a) Imlruments required hy Law to he Attested. 

What documents require attestation.] — See. 

Bills of Sale, Vol. VI I. , p. 81 ; Deeds, Vol. 
XVIB, p. 207, Nos. 183-187. 

Where document cancelled.] - See Nos. 520:1, 
5204, post. 

When calling attesting witness dispensed with.] 

Sec Heet. 10, sub-seet. 2, C., jjost. 

(h) lusirumcnls not required hy Law to he 
Attested. 

5249. General rule.] — B lake r. Puinn (I8l7), 
3 G. B. 970 ; 10 1.. J. 0. P. 159 ; 8 B. T. O. H. 300, 
391 ; 130 E. R. 391. 

5250. .] — A lease provided that, in case of 

a dispute, the subject-matter thereof should be 
referred 1x4 the arbn. of three persons, one to be 
nanu'd by t'ach of the two parties to the lease, Ac 
the tliird by the tw’o so first chosen ; Ac if either 
party should neglect to name an arbitrator within 
sevxm days after notice in wTiting from the other 
recpiiring him so to do, then the disput-e w’as t-o 
• stand ref(}iTcd to the person W''ho should liavc been 
named hy tlic pcii*ty giving such notice ; Ac the 
submission might, at the instance of either party, 
he made a rule of ct. A dispute uroso, & one 
party named an arbitrator, Ac the other party did 
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k. General rwlf.) — City Mutual 
Lnr. Assuranck Socikty v. Elliot 
18 N. 8. \V. L. n. 391 ; 19 
. \V. N. 95.— AUS. 

J . , J — The hubscribliiR witucHH 

to u tleod need not be produci^d If the 
httudwritlntf of tUo party making 
tho imstrument can be otbemTfie 
proved. — Wooi>« t\ Frasku (1857), 
2 TUom. 18*. — CAN. 


(1897). 
N. 8. \V 


m. .] — None but a subucrib- 

ing witnchs will be examined tTt’d voce 
to prove a deed. — W ilson r. Mkad 
(1732), How. V. 8. 84,— IR. 

n. .J — If pitf. declare upon 

a deed, & iheiu be no plea of non c»t 
factnm, he cannot leud any part of the 
det^d which ia not on the record, witJiout 

S roving it by an attesting witness. — 
MITIIWICKK V. BKARY (1851), 1 I. C. 
L. It. 344 ; 3 Ir. Jur. 333.— IR. 

o. AttxskUum not contested .] — 


On the question of law whether a 
document was properly executed, the 
attesting witness not being called by 
pltfs. & no reason given except the 
poor one that he woa no longer In pltl.'fc 
employ ; — held : as there was no contest 
that the document was duly signed &. 
attested, the best plan was to assume 
that the attesting witness* evidence 
was given. — NicHOLB & Shepard Co. 
r. Skkdanuk (1913), 24 W. L. K. 184 ; 
4 W. \V. IL 577 ; 11 D, L. II. 199.— 
CAN. 
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nol/ <lo so within seven days after receipt of notice 
of the arbitrator’s being named : — Held : the sub- 
mission tr) arbn., & the appointment of the 
arbitrator, might be made a rule of ct. under 
L. r. Act, isr>t (c. 125), s, 17. 

lease had one attesting witness, Imt no 
filVulavit of his was produced before the ct. : - 
Held : notwithstanding that, tlio submission might 
be made a rule of ct. under sect. 17 of above Act, 
as sect. 20 rendered it unnecessary to prove the 
lease by the attesting witness, because no attesting 
w itness was required . — Re Nkwton Hkthehincj- 

TON {1S05), 19 0. B. N. S. ;U2 ; 141 E. R. 819 
stih tiow. Nkwton v, 11ethp:hinoton, 0 New Rep. 
285 ; 12 ]., T. 088 ; 18 W. R. 808. 

Annttiaiion Refd. Rc Willcox & Storkey (18GC), L. 11. 1 

C. r. 671. 

5251. All parties not before court — Ex parte 

application.] — In an ex p. case it is necessary to 
jirove a deed by the attesting witness, notwith- 
standing O. Jj. P. Act, 1854 (c. 125), s. 20 . — Re 
Reay’s Estate (1855), 3 Eq. Rep. 612; 24 

E. T. O. S. 823 ; 1 Jur. N. S. 222 ; 3 W. R. 812. 
Anrutlaiums : — ^Difltd. Re PJordon (1S64), 4 New Pep. 394. 

N.F. Re Mair-8 Estate (187.3), 42 L. J. Cli. 882. Distd. 

WortluriKlon v, Moore (1891), 64 L. T. 338. 

5252. .] — An appointment of new trustees, 

not required to be by deed or to be attested, was 
made by deed, executed abroad liy the donee of 
the power, who was resident abroad, Sc his 
ex(*culion of it was attested by a witness also 
rtvsident abroad. A ^'esting order was then applied 
foi', one of the old trustees being of unsound 
mind. Sc was siippoi-ted by proof of the handwriting 
of the signature of the appointor to the deed : — 
Jleld : iietitioner mu.st prove the liandwriting of 
the aikisting witness, or, failing tiiat, must show 
that they liad endoavouriMl to find a witness in 
England who con hi speak to liis liandwriting. Sc 
faiU'd in doing so, in w'liich case tlie order might 
be drawm up on proof of the handwriting of the 
iqipointor. -7i’c it ice (188(S), 82 Ch. I). 85; 55 
1.. ,1. (8i. 709 ; 51 E. T. 589 ; 81 W. R. 717, 0. A. 
AnnntaiUm : — Distd. Worthington r. Moore (1891), 64 h. T* 

5253. All parties before court —Unopposed peti- 
tion.] — On an unopposed petition for payment out 
of ct. of purchase-money paid in by a railway 
CO. ; — Held : proof of the handwriting of attesting 
witnesses to a deed atlecting petitioner’s title was 
suHlcient evidence of the execution of the deed. — • 
Re Maiu’.s Estate (1878), 42 E. .1, (8i. 882 ; 28 
E. T. 700 ; 21 W. R. 719. 

5254. .] — In a case where all the parties arc 

rei)resenk‘d before the ct. it is not necessary t/O 
prove by the attesting witness a deed for the 
Vfilidity of wdiich attestation is not necessary 
within tlie meaning of (1. \j, P. Act, 1851 (c. 125), 
s. 20 . — Worthington r. Moore (1891), 01 !>. T. 
838 ; 7 T. I.. R, 813. 

Necessity for attestation .] — Sec Deeds, A'ol. 
XVII., p. 207, Nos. 183-187. 

(c) A ncient Docmiienls. 

See Part IV., Sect. 13, sub-sect. 1, ante, 

(d) I nstrumenls Enrolled. 

5255. General rule.] — T hurle v. Madison 
( 1055). Sty. 402 ; 82 E. R. 801. 

5256. — — Bargain & sale.] — Indenture of bar- 
gain Sc sale em‘olled, may be given in evidence 
without proving the execution. — Smart v. Wil- 
liams (1094), Comb. 247; 3 Ixiv. 387; 90 E. R. 


457; sidt tiom. Smartle d. Newport v, Williams, 
1 Salk. 280 ; Bull. N. P, 210 a. 

Annotai .‘—Cons^. Tinkler r. Walpolo (1811), 14 East , 

226. Mentd. Stany nought v. Ckisina (1746), Parnc‘», 

456 ; liirch v. Wright (1786), 1 Term hop. 378 ; Hull v. 

Doe d. Surtees (1822), 5 13. 8: Ahl. 6S7. 

5257. .) dloLCKOET r. Smtiti (1702). 

Ereem. (’h. 259 ; 1 hhp (’as. A))i*. 221 ; 22 E. R. 
1190. 

5258. Deed enrolled under Fines & Re- 

coveries Act, 1833 (C. 74).]— A., being entitled as 

i tenant in tail t-o a sum of stock, executed a 
disentail ling deetl, which wtvs duly enrolhul in 
(,’hancery. Sc, presenieil a petition for the transfer 
of the stock. This deed was produced at the 
hearing of the petition, with the cortilicate of the 
clerk of enrolments indoised, but no evidence was 
giv'cn of the exei'ution of tli(‘ deed : — Held: peti- 
tioner’s title wfis not made out by the production 
of t!i(^ deed, Sc evidence of Ids execution of the deed 
ought to he given.- Bishop r. De Burgu (1815), 
15 .1. Eh. 35 ; (I E. T. O. S. 295. 

5259. Evidence of enrolment — Indorsement of 
clerk of enrolments.] — T’ho indorsement by the 
clerk of the enrolments of the day of tlie enrolment, 
by way of date, is a part of the record, Sc cannot 
be averred against ; nor is evitlence admissible to 
show th.Tt it was in faiit enrolled on some other 
day. Sc that although the date bo written on an 
erasure. R. v. Hopper (1817), 3 Erici^ 495 ; 
lib E. R. 332. 

Anmyiaiions :■ TMiigrath r. Hardy (''1S.''8), 1 Arn. 352 

1)00 d. Williams r. JJoyd (1840), 1 Sov.tL, N. K. 505. 

5260. .] — TIk^ following memorandum 

was indorsed on a deed, which convt^yed lands to 
charitable uses. “ Enrolled in his Majesty’s 
High (T. of Cliancery, Dec. 17, 183(1, biung lii'st 
duly stamped according to the tenor of the 
statutes made for that purpose. 1). Drew.” It 
was y)r()ved that shortly before the trial, Mr. Drew 
acknowhulged the signature was his Sc that he 
was, at the Hmc iie so acknovvhulged it, the clerk 
of the enrolments ; — Held: the memorandum 
must bo considered as having been lUfKie by the 
prof)er oillci'r. Sc was sulllcimit cvideiu'c of the 
enrolment of the dcuul under Charitable lJs(‘s Act, 
173(1 (c. 3(1).— Doe d. WuddAMs v. Eloyd (1810), 
1 Man. Sc O. (171 ; 1 Scott, N. R. 505 ; 10 E. .1 . C. P. 
128; 133 E. K. 501. 

(c) Losi^ Altered^ or Cancelled Documents. 

5261. Lost instrument -Names of attesting 
witnesses not known.) — Where a bond is lost Sc 
yiltf. does not know who the subscribing witnesses 
are lie may call another person. Alilcr if it 
appeal’s who Hie suliscribing witnesses are. — 
Keeling v. Ball (179(1), l*eak(!, Adtl. Has. 88. 
Annotations : — Reid. H. v. St. (JilOH, (’uniberwcll (1853), 22 

L. J. M. (?. .54. Mentd. Duo d. Mudd v. Sunkcniioro 

(1837), 5 Ad. & El. 703. 

>.] — See, also, No. 5309, post. 

5262. Altered instrument.] — Upon the trial of 
an issue whether the date of an annuity deed has 
not been altered, the attesting witness must be 
called. — Ediniiurgh v. Hrudell (1817), 2 Htark. 
284, N. P. 

5263. Cancelled Instrument.] — An instrument 
executed in the presence of a subscribing witness 
cannot be prov^ed by any oHier pereon, even after 
it is cancelled.- Breton v. (Vipe (1791), Peake, 
43, N. P. 

Reid. Davis v. Hank of England (1824), 2 

•. 393. 


PART V. SECT. 10. SUB-SECT. 2.— 
B. (e). 

p. Erasure in lease more than 
J. VOL. XXII. 


thirty years old .] — Wlicre there Is an 
erasure In a lease more than thirty 
years old. If the eroaure be noticed hi 
the attestation, it Is not necessary' 


that it should bo proved. — W aijpoi.k 
V. WAi.ro i.F. (1811), 1 Leg. Hep. 162. 

in. 


K K 
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Evidence. 


Sni. 10. — AticHiing wilneuftes: Suh~H 0 ci. 2, fi. (f), 
( f ) (f/) < €: C. (a) i,] 

5264, 4 — Under the plea of jAeve admims- 

travil to an action of assumpsit^ an administrator 
may prove the expenses of administration, <fe show 
that he has rtdained money to that amount. In 
order to prove payment of the intestate’s debts 
upon bond, which bonds are stated to have been 
burnt on payment of the debt, the existence of the 
bonds must b(i jiroved by means of the attesting 
witnesses. (Jir.T.iK.s V. Hmitheh (1S19), 2 Htark. 
528, N. l\ 

6266. Attestation torn off.] — iroNKyMAN v. 
I.KWIH (IS51), 2:i \u .). M\. 2(11 ; 22 I.. T. O. S. 
80 . 

if) Wills. 


{(j) Olhrr I nslnimnds. 

6266. Deed coming out of possession of adverse 
party — Possessed of beneficial interest thereunder.] 

In an action by a h‘Hsee against the assignee of 
a lea.se, idtf. having proved the execution of the 
counU'rpart of the lease, deft, put in the original 
lease, which wiiS produced by a party to whom he 
had assigntul it* \ ~ Held : it was not necH'ssary for 
pltf. to call th(^ subscribing witness to prov(; the 
<‘xe<'ut ion of the lexise. 

'Fhe deed cam(^ out of the po.s.sossion of a party 
who inu.st be considercHl as ideniilled with deft., 
k, it Wiis a de(‘d under which deft. k> the party 
claiming under liim luid taken all the interest 
winch they profi'.ssed t^) takt* (IIayi.ky, ,1.). — 
IliTHNr/rr v. Lynch (1820), 5 Ji. & (k 589 ; 8 Dow. 
tSr. Ity. K. Jl. 208 ; 1 Jj. ,T. (>. S. K, 11. 274 ; 108 
K. K. 220. 

Reid. ^VI■|«:llt r. Doc d. Tutluim (1834), 1 
Ad. & Kl. 3, Mentd. W alker r. Moore (182})), 8 L. ,T. O. S. 
K. D. ; Mur/.etti i\ WIIUiuhk (1830), 1 Ji. X: Ad, 415 ; 
Hancock r. (’alTyii (1832), 8 HIntf. 358; Wolvcridjro r. 
8l<*\vanl (1833), 1 Cr. (Sc M. (il l ; Humble r. Laiufstou 
(1841). 7 M. A' W, .H7 ; Yatew v. AhIou (1843), 4 Q. H. 
182 ; Kdwarcls i\ DuU^k (184 1). 7 Man. & (1. .'lUO ; Maffuay 
\f. EdwardM (1853). 1 7 ,hir. 830 : .Smith v. Peat (1853). 9 
Kxeli. KJl : Kolia r. .Steward (18.54), M C, 11. 595; 
Walker v. Hartlett (18.5(1). IS C. K. 845 ; Mathew v. 
Klackmore (1857), 1 H. A' N. 702 ; Nokcd v. Finh (1857), 
3 Drew. 735; Dutt(Mi r. DowIch (1801), 2 K. & 8. 174: 
Maiarham v. Sliarpe (1801), 17 (’. H. N. .S. 443 ; (.{rlsscll 
r. llrlHtowe (18(i8). D. D. 3 (\ P. 112 ; Uud^fe v, Hownmn 
(1808), D, U. 3 (L D. (580; Shemiard r. Murphy (1808), 
10 W. U. OtS ; Huwriiar r . Shepherd (1871 ), 24 D. T. 721 ; 
Moule V. (iarrett (1872), D. K. 7 Kxeh. 101 ; Kelloek v. 
lOnthoveu (187 4), 1*. K. 0 (p H. 211 ; Whitaker r. Forbes 
( 187.5). 45 1.. 3. g. K. 140 ; Woodhouse v. Walker (1880), 
5 Q. K. D. 404 ; llayimM r. hloyd, 118051 2 Q. K. 010, 

Compare Sect. 10, sub-sect . 2, C. (d), 

5267. Memorandum indorsed on agreement.] 
In (tSifiimpsU upcm an agreement betw’con 
jiltfs. deft«. & a nKuviorandutu nf even date 
indorsed iht^n'on, to explain it vaiy the terms 
<»f the original agreement, which was exproaslv 
referred to as “ the within-mention(*d agreement,’^’ 
the considiu-at ion for defts.’ proniist^ was alleged 
to b(^ th(^ making of the agii'cnumt iSs memo- 
randum, iV:* the undeid-aking on the part of pltfs. 


to perform the same. At the trial pltfs. called for 
& proved, defts. producing it, the part of the 
Agreement & memorandum executed by plSs. 
They then offered in evidence, the part executed 
by defts. ; & after duly proving the execution of 
the memorandum indorsed thereon, proposed, 
without calling or accounting for the absence of 
the subscribing witness, to read the original agree- 
ment. The judge rejected it upon a bill of 
exceptions : — Held : the agreement ought to liave 
been received. — Fishmongers’ (’o. v. Dimsdale 
(I848),0 C.B.89(i ; 18 L. ,T. U. P. .55 ; 13L.T.O..S. 
845 ; 130 E. R. 1500, Ex. Oh. 

6268. 4~ On Mar. 17, 1838, an agreement 

w'as executed in counterpart, eacli part being 
duly stamped with a 35s. stamp, between pltfs. 
A defts. Two or three weeks afterwards, a memo- 
randum w'as indorsed upon each part of iht^ 
agreement, f(5r ilm purpose of more accurately 
d(4ming the inUmtion of the paiiies, the memo- 
randum indorsed on tin; pai*t of the agreement 
which was in defts.’ x)08session bf‘ing signed by 
l)ltfs.’ attorney, <fe being stamped with a 35.'^. 
stamp, that in(lor8ed on the part of the agree- 
ment in ])ltfH.’ poasiission being signed by defts.* 
attorney, & stamped with a 20s. stamp. At tlie 
trial pltfs. called for A read tlie agreement which 
was in the hands of defts. with the memorandum 
indorsed thereon. They then produced their part 
of the agreement, A aftfu* proving the authority 
of th(‘ attorney wlio had executed it, road the 
memorandum indorsed on it; A then tluy pro- 
])osed to read the agreement, which the memo- 
randum reftjrred to as “ the wdthin-inentioned 
agrt‘(‘m(‘nt.” It was thereupon objected, on the 
part of (lefts., that, inasmuch as the agreement 
was thus iiicorporati'd in the memorandum, A 
both togetlu'r contained more than lifteen folios, 
a 35.V. stamp upon the memorandum W’^as nccossar>% 
in the absence of proof of the agreement it rcferi’ed 
to, by calling the attesting witnesses : A the judge 
ruhnl tliat it W'as inadmissible \—lleld : upon 
exceiit-ions to that ruling, the last-mentioned 
meinoj’andum was suHiciently stamped, A the 
agreement it rederred to admi.ssible in evidence 
without calling the attesting witnesses. — Fish- 
mongers’ Co. V. Dimsdale (1852), 12 0. B. 557 ; 
22 L. J. O. P. 44 ; 21 L. T. O. S. 7 ; JO Jur. 799 ; 
138 E. R. 1024, Ex. Ch. 

5269. Power of attorney.] — The notarial ci^rt ifi- 
cat-e A seal verified by the British consul, w'hose 
Ijandwu'iting is sw’oru t*o, of the execution of a 
power of attorney, executed in America to a pei*8on 
in Ixindon, to receive money here for the party 
abroad, is not evidence in a ct. of law of the due 
execution of the instrument, without the attidavii 
of the subscribing witness.— JS’j p. Church (1822), 
1 Dow. A Ry. K. B. 324. 

5270, .] — To support an attacliment for the 

non-performance of an award on demand made by 
a third person who acts under a power of attorney, 
the execution of the powder of attorney must be 


PART V. SECT. 10, SUB-SECT. 2. 

B. (g). 

q. Assii/nmmt — Of iud 
AftiUavit of uubscrlbiiig 
nocH-waiy boforo attorney coinpJ’liea 
to pay over the procetulH of a Judiriuoat 
«t the Instance of the axsiifnoe. — 
Mvkhay r. Johnston (1850), 1 All. 
«97.— CAN. 

r. .J — In an action by tho 

assignee, proof of obligor’s haiidwritiug 
Is Kuflleiont, without oalllug tho sub 

wiuioss, — T ayix)B V. Burpkk 
(1861). 5 AU. 191.— CAN. 

t. .4(rar<f.l — Tho attesting witnesses 


to an award niaj' l>o compelled to 
attend & prove the award. — Taylor v. 
Bo 8TW1 Ck( 1859),1 Ch.Ch. 23.— CAN. 

t. Mortgage bond.) — Wberc one 
of the witnesaes who have attested 
a mtge. bond Is available, the execu- 
tion of such bond cannot bo proved 
otherwlsti than by tho evidence of such 
w’ltnose. — Vekratpa Kavunuan r. 
Kamasami Kavundan (1907), I. h. II. 
30 Mod. 251,— IND. 

a. Warrant of atiomeu.] — A wamuit 
of attorney, although filed In the ot. 
must be proved by the attesting 
witness, btdoro it can be received In 


evidence. — Burke v. Murphy (1841), 
Arm. M. & 0. 165,— IR. 

b. Instrument e^eouied oui of BrUisti 
IktminUyns. \-~ln order that an Instru- 
ment executed out of the British 
Dominions should be receivable In 
evidence it must bo verified by an 
affidavit or declaration of Its duo 
execution, made by the witness, or one 
of tho witnesses, before a person 
entitled to take oaths or declarations 
in tlie foreign country In which it is 
executed. — Dillon v. Aubtrauak 
Mutual Provident Society (1901), 
20 N. Z. L. R. 188.— K.Z. 
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shown by the subscribing witness, & a copy of the 
power of attorney must be left with the party upon 
whom the demand is made. — L augheu v. liAUCfHEU 
(1831), 1 Or. & J. 398 ; 1 Dowl. 28 1 ; 1 Tyr. 352 ; 
MS E. R. U77. 

Annofatwtis — ^Rsfd* r. (1839), 3 .Iiir. 23. Moiltd. 

Tebbutt r. Ambler (1843). 12 L. J. Q. B, 220. 

5271. .] — Where money is asked to be paid 

out of ct. to an attorney, under a power of attorney 
from the party entitled to the money , his signature 
is not sufTiciently attested by the certidcates of 
a notary public under hand & seal & the otlicial 
seal of the mayor of the foreign city where he 
i-esides, but the same must bo proved by affidavit. 
— S.VLvriKJE V. TrTToN (1853), 22 1.. J. Oh. 883. 


C. Whrn Calling Attesting Witness dispensed with, 
(a) Attesting Witness Unavailable, 
i. Death of Witness, 

5272. Whether proof of handwriting sufficient.] 

—Smart v. Williams (1691), Comb. 247; 3 Lev. 
387; 90 E. R. 457 ; sub nom. Smautle d. Np:vvi‘okt 
V. WiiJ.TAMS, 1 Salk. 280 ; Bull. N. T. 216a; sub 
nom. Anon. 1 Ld. Raym. 745. 

yinTMtatufvs :—lReld. TinkU^r v. Walpole (1811), 14 East, 
22(5. Mentd. .stanynoujrht v. ('osins (1740), Barnes. 4.'i0 ; 
Hireli V. Wrlffht (1780), 1 Term Kei). 378 ; Hall v. Doc d. 
Surtees (1822), .'j B. vSc Aid. GvS7. 

5273. Whether proof of death necessary.] 

■ VVJif're a witness is dead who attested a deed, 
you must prove liim to bo so. 

Where an att^^sting witnes.s has lived abroad, 
a strict proof of bis death is re(pnred, otherwise 
where lie has lived constantly in England.— 
11 p:ni.ky V. Phiijps (1740), 2 Atk. 48; 26 E. R. 
126 , L. C. 

Anfujlation : — Mentd. Tatnall v. Haiikcy (1838), 2 Moo. 
P. C. (J. 342. 

5274. .] — Bank v. Farques (1752), 

Amb. 145 ; 1 Dick. 167 ; 27 E. R. 94, L. 0. 

Ann')tntions . — ^Re!d. Cox V. Allliiffliam (1821), Jac. ,337 ; 

Hood V. I»iniru (1831 ), 4 Sim. 101. 

5275. .J — All the subscribing witnesses 

being dead, comparison of hands is all the evidence 
which can be given (Lord Mansfield, C..T.).— 
Litolam d. Bunt (1774), LolTt. 362 ; 98 E. K. 695. 

5276. .] — In debt on bond, if one of the 

attesting witnesses be dead vt the other beyond 
the process of the ct., it is sufficient to prove the 
handwriting of the witness that is dead. — A dam 
r. Kerr (1798), 1 Bos. <to P, 360 ; 126 E. R. 9.52. 
Ann^taiion : — ^Refd. Andrew r. Motley (1862), 12 C. B. N. 8. 


5277. -.] — In an action on a promissory note, 
the subscribing witness being dead, proof ‘of his 
handwriting, &, that deft, was present when the 
note was prepared, is sufficient without proving 
the handwriting of deft. 

Qu. : if proof of subscribing witness's handwrit- 
ing alone would have been sufficient. — N elson 
V. WiiriTALL (1817). 1 B. & Aid. 19 ; 106 E. R. 8. 
Amwidtions : — Consd. Bulkelcy r. Butler (1823). 3 Dow. & 

Ky. K. B. 02't ; WldU'loeke e. Mustrovo (1833), 1 t’r. &M. 

‘'ll!. Reid. Sewell r. Kvann, Kodeu r. Bydc (1843). 4 

Q. B. 620. 

5278. Whether further proof of identity 

necessary.]— Proof of the handwuiliug of the 
subscribing witness to an iiLstnunent is suffiiieut, 
he being dead, without any further i>roof of the 
identity of tlie parties, except the ididitity of 
name &: descrii>tion. “Page r. Mann (1827), 
Mood. & M. 79. 

Anru)t(ition : — Consd. Wlilteloeko r. Musffrovo (1833), 1 

Cr. &M. 511. 

5279. — .] — Wlare a written instrument/ 

sued on is att(‘sted by a subscribing wituess wh<» 
is dead or abroad out of the reach of the proe(*ss 
of the ct. at the time of the t rial, it is reciuisite to 
give some evidence that the party who signed the 
instrument is deft, sought to Ix^ charged umhu’ 
it, as W'cll as to prov(^ the hand wilting of tin* 
subscribing wituess. — W iutelocIvR v. Musgrove 
( 1833), 1 (Ir. M. 511 ; 3 Tyr. 511 ; 2 L. ,1. Lx. 
210; 149 E. R. 502. 

Amioia/ u)?i^ :—Apld, Jones r. Joih^h (1811), 9 M. W. 75. 

Consd. UreoushleklH r. CTawfoul (18-12), 9 M. NS\ 311 ; 

Howell r. Evann, Uoderu’. Rydo (1843), 4 Q. B. (526. Reid. 

Logan V. Alldcr (1832), 3 Tyr. 5.57, n. 

5280. .] — WiLLMAN r. WollUALT., No. 5315, 

post, 

5281. .] — On the trial of an appiuil at 

sessions, a witness proved tb(^ conte.nis of a lost 
deed, A/ its execution by the ]>arties. Me stated, 
on crosH-oxaminatioii, that the name of B. was 
written opposite to the name.s of the parties : 
tliat lie kninv B. who was dead ; but t hat witness 
did not know B.’s liandwriting. The se.ssions 
found that B. was the attesting witiHiss, A, because 
there was no evidence of his handwriting, i*(fjected 
the secondary evidence. On a case stating the 
above facts : — Held : the sessions liaving found as 
a fact the identity of tiie attxvstiug wutu(*ss ^ 
deceased man, further evidence of liandwriting 
was not required. — R. r. St. Giles, Oamuerw'Ell 

(Iniiauitants) (1853), 1 E. B. 612 ; 22 li. .1. 

M. O. 54 ; 20 L. T. O. S. 259 ; 17 J. 1». 101 ; 17 

,Jur. 161 ; I W. R. 181 ; 118 E. R.. 577. 


PART V. SECT. 10, SUB-SECT. 2.— 
C. (a) i. 

c. Whether proof of tia.7\dwriiuni 
sufficient — Document executed by of/eni.] 
— A document executed by an agent 
in the name of his principal, the sub- 
ftcpiblng witnesfit^ being dead or out of 
the ITovincc, can be proved by proving 
the handwriting, i,e. by the same 
evidence wliioh v-'ould l>o euflflcient 
to prove itH execution by the principal. 
— Dicksox V. Jauvis (1838), 5 O. H. 
C94.— CAN. 

5272 i. .1 — The execution of a 

reloaae of dower being disputed, deft, 
proved the handwriting of P., the 
Hubacribing wltnesfl, who was dead. 
Demandant, who alleged the ndoaso 
to be a forgery, offered to prove a 
declaration by P. that he had left the 
country because he had forged deft. *8 
name : — Held : such evidence was 
rightly rejected. — Rose v. Cvyleu 
(18C8), 27 U. C. R. 270.— CAN. 

5272 ii. .} — A deed of convey- 

anoo wa« tendered in evidence which 
purported to boar the mark of G. as 
vendor, Sc which was duly attested 
by lour witnesses. O ., however, denied 


that she had ever oxeouled the deed, 
Sc said that the mark was not hers. 
All the attoHtliig witnesses were dead. 
A witness was called who know the 
handwriting of one of the nttcMling 
witnesses, Sc who swore that the 
signature of that witness to the at testa- 
tion clause of the deed was genuine : — 
Held : the de<5d was admissible in 
evidence, its execution by G. lasing 
sufflciently proved. — A bpulla 1*ajiu 
V. Ganntibai (1887), I. L. R. 11 Bom. 
690.— IND. 

6272 lii. .] — Where the witnesses 

to a dtKsd are dead. It cannot be proved 
Hm voce by a similitude of hands. — 
Row V, CreaOU (1748), How. K. E. 
461.— m. 

6272 iv. .] — Both the attesting 

witnesses to a deed having bcHin proved 
to be dead : — Held : the execution 
of the deed might be established by 
proof of the handwriting of one of 
deceased witnesses. — Montoomkky v, 
Joyce (1640), 1 Craw. Sc D. 422. — IR. 

d. I^^resumption of xmlidUv,] — Where 
a document purporting to be a will 
Sc in the handwriting ot the person 


signing it as b^stator has no ati/os- 
tatiou clause, but the two persons 
whose namoH are subscrlbod In writing 
apparently difTerlug from that of 
testator &; from each other, as witnesses, 
are disad, such document may be cap- 
able of jiroof as a valid will . — lie 
Bucucley (1899), 24 V. L. II. 923.— 
AUS. 

e. Attestation by mark.] — A holo- 
graph will signed at the foot by testator. 
Sc containing an attestation clause 
impeared attested by two marksmen. 
'ITioir names, os subscribed to the will, 
the attestation clause. Sc the words 
“ mark — his,” which appeared written 
above Sc ImjIow crosses opposite each 
of their names, were In testator's 
bandwriting. At tho date of tho 
Instrumout, tivo persons of tho names 
so subscribed as those of tho attesting 
witnesses wert^ in his employment. 
They were both illiterate. Sc both 
predeceased him. Tho document was 
found shortly after testator's death, 
in his house, preserved among hla other 
paiiors : — HeM : there wore reasonable 
grounds for presuming that the will 
had been duly executed Sc attested. — 
K K 2 
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Sect. 10. — AtteHting tviinesses: Sub'Sccl. 2, C. {a) 
it. A: iii.] 

6282. Subsequent declarations — Whether admis- 
sible to impeach validity oi instrument.] — Whero 
an atteHiiriK wjfcnf*88 to a written document is 
dead, evidence of declarations made by him 
subsequent to his attestation are not admissible 
to impeach the validity of the execution of that 
document. — Htohatit v. Drydkn (1830), 1 M. & W. 
bir> ; 2 Gale, 140 ; Tyr. Sc Gr. 899 ; 5 L. ,1. Kx, 
218 ; J50 K. K. 5H1. 

Ann<ttnilnn Refd. Hfiinow r. n«ifhri<^ (18KG. l.i Q- b. b. 

HIM. 

Of will.] - aSVc J^XKCUTOItH ; WlLI.W. 

ii. WihicHH not tcithiii JurUdiction. 

5283. General rule.] — Hands of persons beyond 
sea admitted to b<^ j)roved.~~ANOX. (1701), 12 
Mod. itep. 007 : 8K E. U. 1552, N. T. 

An7wtati<>nj^ : — Reid. Wardell v. Fennor (1809), 2 Camp. 
282 ; WhiUilocke r. Miinffrovc (IHa.*!), 2 L. Ex. 210. 

6284. .] — A l(HiH(j was attcisted by three 

witnessfiH, h on the t rial of an ejectment to recover 
the lands, it was proved by one witness only, that 
two of the HubHcribinij; witnesses wi^re dead, Sc 
that the tliird was resi<l<;nt at Kotterdaiu in 
Holland; yet t)ltf. was admitbHi to prove the 
handwritinj^ of all the three witnesses ; Sc^ having 
HO done, obtairuul a verdict. Wkiih r. St. Haw- 
nKNOE (1751), 3 Hro. Hail. Gas, 040 ; 1 K. H. 1547, 
II. H. 

6286. .] —Bank r. HAiiqiiKs (1752), Amb. 

145 ; 1 Dick. 107 ; 27 K. It. 04, 1.. C. 

AnnotiUionH £ou»d. ( ox r. AlUt»t?l»afri (1821), Juc. 937. 

Mftlitd. Jleod r. J'ifjini (1831), 4 Sini. lOi. 

5286. .| — The handwrit ing Sc characUT of a 

living witness, but. who was resid(Uit in an emany’s 
country, iul!!iitt.<*d to proof.- Mirj.Eit r. Suicei'Ain) 
(1758), 2 Lee, 520 ; 101 K. It. 425. 

6287. .] — \Vaij.ih v. Dklancey (1790), 7 

'JVrm Hep. 200, n. ; 101 10. B. 907. 

-Reid. N«4M(m r, Wlilttull (1817), 1 11. Aid. 
J9. Meutd. Wldlciock<' I?. AlUMtrrevo (J833), 1 Cr. A: Al. 
i'ill. 

5288. .] — An instrument executed abroad 

ik. witnessf'd by a foreigner residing there may bo 
prov(‘d by evidence* of the handwriting of the 
witueHS Sc> of the contracting party; but not by 
t in* latter alone. -Baunks r. Tuomuow.sk Y (1797), 

7 'ierm Bi’p. 205 ; lOl K. U. 000. 

Anttotntiim : - CotXBA. WJillcJeck r. Alustfravo (183.3), .3 
Tyr. ()IJ. 

6289. .]— If a Hubscribiug witness to a deed 

lu' abroad, <»ut of the jurisdiction of the ct., Sc 
not/ amenable its proe<*ss at. the t ime of tlic trial, 
evidence of bis haiulwrltiug is admissible ; though 
it do not appear whether he be <lomieiled or settled | 
abixiad. — 1 Ounce v. BnAi'KuruN (1802), 2 Last, i 
250; 102K. H. 30L 

.* Folld. llodactt r. Forman (1813), 1 Stark. 
90. 

6290. .]— OUOSUY V. I^EUCY, No. 5312, 

}iOS(, 

6291. .] — A lease purpoited to have been 

signed by t he mark of the party ; a person proved | 
the hantlwriting of the subscribing witness, A: 
that be liad gone abroad, Sc another person proved 
that. deft.. ha<i spoken (^f tlie term that be liad under 

th<' lease : Held : this was suftlcient proof of the 

execution of the leiuse by deft. — DOEd. Wueeedon 
r. J’AUL (1829), 3 C. Sc V. 013. 

..^nne/aO'ofi > Mentd. Acocks v. PhUlipM (1860), (J H. & N. 
183. 

Clahkk t\ Claukk (1879), 5 
47.— IR. 
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5292, .] — A deed executed in the presence 

of a subscribing witness, proved to be abroad at 
the time of the trial, is admissible on proof of tVie 
witness’s writing, notwithstanding the power to 
examine on interrogatories under 15vidence on 
Gommission Act, 1830 (c. 22), s. 4 .— Gi.ubb r. 
Edwards (1840), 2 Mood. Sc K. 300, N. P. 

6293. .]— Keegan t, Owen (1843), 1 L. T. 

O. S. 390, N. P. 

5294. .] — In an action on an attested agree- 

ment, it was proved that the attesting witness 
formerly lived at Salford, but that about eleven 
months ago he had gone on board a ship bound for 
America ; that a letter had been received some 
months after, which was mai ked in lus handwriting 
“ ship letter,” Sc that he had not since been heard 
of in a lodge of Odd Fellows to which he belonged : 
— Jlcld : suOicient to let in evidence of his hand- 
writing.— D avidson V. Garb (1843), 2 Dowl. N. 8. 
1034 ; 12 Ij. .4. Ex. 312 ; 7 Jur. 379. 

6295. .] — It Ls no obj(?ction to the admission 

of secondary evidence of the execution of a deed, 
that the attesting witn(‘ss was in England for a 
short time (about three weeks) before the trial 
Sc was not served with a subpoena, he Vjeing absent 
from England at the tiin<‘ of the trial. — La.ne i\ 
HiriiARDSON (1818), 3 New Praet. Gas. 112; 11 
L. T. O. H. 125. 

6296. SufUciency of evidence that witness not 
within jurisdiction.] —If an atUisting witiu ss has 
S(*t out to leave the kingdom, his al>s(*nce is 
suni(!i<*ntly accounted foi*, although in fact his 
Vessel may unexp(‘cte{ll hav(‘ been }>eat(Ui hack 
int<i an English port/ by conlrai y winds, just at the 
time of th<* trial. — Wakd v. \Vi:lls (1809), 1 Taunt. 
401 ; 127 E. K. 913. 

5297. Service In navy.] — If an attesting 

witru‘ss appears, upon Hc‘arch made at tla* Admit y., 
to he serving in the navy, liis ahs<‘nee is sufliciently 
accounted for to nuahr H(*e(jndary evidence 
admi.ssible. — I ^aukkr r. Hoskins (ISlO), 2 Taunt . 
223 ; 127 E. K. 1002. 

6298. Residence In Ireland,] — Scinhlc : 

where an alte.sting witness to a bond re.sides in 
Ireland, his handwriting may bc‘ proved, although 
no .steps have been taken to procure his [)ersonal 
attendance.- JJODNETT r. Eoi{MAN (1815), 
Stark. 90, N. V. 

5299. .] — (1) The attestation of a 

deed was in the following form : ” Sealed Sc 

delivered by tlie within mentioned A. in tin* 
]>resenei‘, f>f G.” It was proved by th(‘ attesting 
witness that the signature of (k W’as of his liand- 
w'riting. Sc that he had no recollection of the 
traiLsact ion, hut t hat he should not have signed the 
atPistation if he hud not seem the deed executed : — 
J/cld : sullicient, «V: the fact that the attesting 
wit ness was neither an attorneys nor an attorney’s 
clerk made no ditference. 

(2) A witness who resides in Dublin is out of the 
jurisdiction of the cts. of this country so as to let 
in proof of his handwriting, the same as if he wei*e 
dead. — DoK d. (-ounseel r. Gapeuton (1839), 
9 G, & P. 112, N. P. 

5300. .] — A. gave two promissory 

notes to B. On an action being brought on these 
notes, it appeared that one of the notes W'as attested 
by a man now in Ireland : — Held : that note might 
he vend without calling the attesting witness. — 
Dormer t\ Howard (1849), 12 L. T. 0.,S. 457, N. P. 

6283 ii. .]~Vy’hen attestlnjs wit- 

nesses Rits out of the jurisdiction, a 
will mar 1x3 pi-ovml by evidenoe of their 
handwriting. — Wni^ON v. 

(1881). 9 L. ll. Ir. 150.— IR. 


J.. R. Ir. 


Hcrlbing wiljie.ss to a bond la out of tl 
country, A: hw Jiandwritin}; caan< 
be pmyed, evidenct' of the handwritir 
of obligt^tr is KUtliolent. — Bknnktt 
McDonald (1840), 'j Ont. Dig. 2556.- 
CAN. 



Part V. -Witnesses. 


601 


5301 . Absconding to avoid criminal charge.] 

— (1) To dispense with the necessity of calling the 
subscribing witness to a deed, it is sufficient to 
show that lie expressed an intention of leaving the 
country, that he had reason for doing so to avoid 
a criminal cliarge, <fc that his relations have not 
seen him since ho expressed his intention of going. 

(2) It is not necessary, in the absence of the 
subscribing witness, to iirove the handwriting 
of the party executing the deed ; it is enough to 
prove the handwriting of the witness. — Kay r. 
llRooKivfAX (1828), 3 (1. & P. 555 ; Mood. At M. 
28(j, N. r 

Antwfiifion :—As to (2) Refd. Wliitelocko r. Mungrrove (1833), 

1 Cr. & M. 611. 

5302. .] — To account for not calling a 

Huhseribing witness, evidence camiot be given of 
his declarations ns to where he lived, to let in 
}>roof tliat, in an answer to an inquiry there, it 
Avas st<at<‘d that ho was abioad ; but some person 
should either be called from the house where the 
witness lived, <U' else some person who had seiui 
liim abroad.— J)oi: d. Beaud v. Powp:el (183()), 
7 V. l\ 017, N. P. 

5303. Statement of parents that witness 

abroad.] — Evidence, that, a week before the trial, 
the ]iarents of an attesting witness to a deed were 
asked where he was, Sr. stated, that he was in 
America, is reasonable evidence that he is without 
the jurisdiction of the ct., so as to hd in proof 
of his handwriting to the attestation of the deed. - 
Austin v. Rumsey (1819), 2 Car. Ac Kir. 730, N. P. 

iii. Uiiahlc to be Found. 

5304. General rule.] — If the attesting witness 
cannot he found to make affidavit of the ext*cution 
of a warrant of attorney, the att(\sting witness must 
b(‘ accounted for by affidavit Ixdoro the ct. will 
admit sta'ondary evidence. — Wakinq v. Rc)WT.ks 
(ISll), 4 Taunt. 132 ; 128 E. R. 279. 

5305. .] — Where the attesting witness to a 

bond eannot be produced, proof of his signature 
is suffiiitmi evidence of the execution by deft., 
the obligor, thougli deft, only signs by mark. — 
Mitchell v. Johnson (1828), Mf>od. A M. 1 70, N. 1*. 

5306. .] — JxAMEs V. PARNp]LL (1823), Turn. 

A: R. 117 ; 37 E. R. 1102. 

5307. — - ■.] — \V''here the attesting witness to a 

warrant of attorney had been trairsi an ted for si^viui 
years, A:; not heard of since, an affidavit verifying 
Ids handwriting would suffiee,- k^DWAitos v. 
Pknhey (1812), 2 Powl. N. S. 425 ; 7 Jur. 200. 

5308. — - — The attesting witnesses t/O a will , 
with an imperfect atte.staiion clause could not he | 
found A produced to make th<? affidavit of due 
execution. The facts led fairly l-o the inference, I 

PART V. SECT. 10. SUB-SECT. 2.— 

C. (a) iii. 

5304 i. General rule .] — In order to 
prove the execution of a convcyttiice <if 
real estate it is sufficient to prove the 
littndwritluff of the atU^stinjf witness 
to the deed, & to jfive evidence tiiat 
t wenty years ag’o he had disappeared 
from the place when.^ he was residinjf 
at the time of the attestation. A had 
not since bixin hoard of.— L yons v. 

Hakkk, Lyons r. Uakk.ii, Lyons r, 

CURHY (1884), 5 N. ri, \V. L. It. 282 ; 

1 N. 8. W, WL N. 23.- AUS. 

6304 ii. — A deed apf'caivd to 
have been executed in the jtmscDoa of 
two witnesflcs, one of whom, a justice 
of the peace, authorised to take acknow- 
ledgment of deeds, was dead ; no 
aoctmiit could be given of the other 
by iKTHons who had the la^Ht means of 
obtaining knowledge of the inhabitants 
of the place where the deed was 
executed : — l/eld .♦ it was properly 
roceived in evidence on proof of the 


that- the signatures of tho witnesses were genuine : 
.* ^ the witnesses might bo considered as 

Euffman (1817), 5 Notes of Cases, 183’: "s £7 T. 
0.8.478; 11 Jur. 211. 

5309. .] — Where a will proved to have 

existed has been lost or accidently destroyed, Ac 
there i.s satisfact-ory evidence of the contents, Ac 
that the wtU ajipearod t/O be duly executed Ac 
atte.sted, the ct. will pronounce for the will accord- 
ing to its tenor as given in evidence, notwithstand- 
ing tliat the attesting witnes.sos cannot be found or 
idontilied .— /h the EsUite. o/*Piinm8, [1917] P. 93 ; 
80 L. J. P. 81 ; 110 I.. T. 575 ; 33 T, L. R. 211. 

5310 Necessity lor diligent inquiry.] — Where 
in an action on a bond, evidence was offered that 
diligent inquiry hatl been made after one of the 
subscribing witnesses at the places of residence of 
the obligor A:- oblige*}, Ac that no account could be 
obtained of such a piT'son, who he was, where he 
lived, or any ('ii’eumstanee rtdating to him : — Held : 
sufficient to let in proof of the handwriting of the 
oth(‘r subscribing witness, who had since become 
int-erest(ul as administi'atrix to tlu^ oblige*', A:- was 
pltf. on th*‘ nu'ord. — Plnliffe v. 8eftun (1802), 
2 East. 183 ; 102 E. H. 338. 

Aiuwt<(fiims -Consd. IM’Keiiiro r. FraKcr (1803), 5) Vow. 6 ; 

V. Ft^rinor (1800), 2 (.'*imp- 282. Apld. Morgiiu r. 

Moigau (1832), 0 Hiug. 360. Rofd. CTowhy v. FiTcy 

(1808), 1 Taunt. 3(31 ; Farkor r. lIowklUB (1810), 2 Taunt . 

223. 

5311, .] — The answer of the obligor of a 

bond to a bill Hied for a discovery in whi(di In*- 
admitted t-lu* bond to have b*'en ex*}eul/i*d by him 
is only secondary (evidence Ac cannot be received 
as evhlence per se of the execution without showing 
that due diligence had b(a*n list'd t-o discover who 
the .subscribing wit ness was, who was alleged to bo 
unknown. — (tvLL v. Dunning (18U3), 4 East, 53 ; 
5Esp. Iff; 102E. R. 750. 

Annotation ; Refd. Whyiiian v. Garth (1863), 8 Exch. 803. 

5312. .] — (I) If ujion fair, serious, diligent 

inquiry without evasion, an attesting witiu'-ss is not 
to be found, ('vidcuut*} of his han*lwriting is admis- 
sible t/o prov*^ th*i attestation. 

(2) If on in*]uiry for an attesting witness, it 
ippears that he lias absconded U) avoid bis 
cnulit-ors, the siH'ondary tividence is a-dmissible. 
Sonbte : cii’cumst-anc<‘s (‘orroborati ve of the 
, ;eruiini‘ness t»f the traiLsact-ion, may render a 
slight-tT’ seartJi Hufflci<‘nt, than wouhl he recpjire*! 
inder cireumstanees of suspic ion. Evidence that 
th(‘ atb'sting witness to an intermediate assign- 
n**nt of a loa.s*} had ab.sctimhal from his creditors : 
—I/eld : sufficient t-o l*d in proof of his hand- 
writing, the poss*3ssion liaving accaimpanied the 

rneiit In the cfnmfry l]fte«m years Imforo 
the trial ^ went in Ht. John, about 
two yoarw afterwards told two perwons 
of Ids ac<niaintanee In tho (joimtiy 
that ho was golntr to Australia, after 
which neither of them had over 
seen him, t.hou(i;h oim of them hud 
resided in 8t. .bdin for three yesurs 
afUTwartls, it tlie other was there 
frequently, 8c thtue was no proof that 
the witness ha<l be<in in the province for 
thirt«jen years : - //fW ; sufficient pre- 
Humptive jir»»of <)f his absenc** to admit 
Hcoondiiry evidence of Ills handwriting. 

Guam-; v, Avar: (1863), 2 All. 677. — 
CAN. 

5310 iii. — — .1—11 ifl not noccHwarytf) 
make ln«|uiry after witnesses to u Uecnl 
at every possible place where they 
might be fouml, In order to iwaxmnt for 
ilielr iion-i»ro<Juetion at tho trial. — 
I’Ki'CEii r. Nkweniiam (1830), 4 Jr. 

L. Hoc. N. 8. 166. — IR. 

5310 iv. Blakkney v. IIeuan 

(1862), 1 \V. U. 21. -IR. 


handwriting of deceased witness. — 
Doe d. GiirniJ v. Uatijewav (1H6U), 2 
All. Cl).— CAN. 

6304 iii. .] — A will in tost^ator’s 

handwriting 8c sigiied by him was 
found in a place whej’C testator was 
accnstomcal to keoi) his paptjrs, It 
being so signed in the presence of two 
p*rrsouH, who signed os witnesses, the 
liandwT’iting being apjcarently that of 
two persons & illstlnot from that of 
testator. & who, though due 8**arcl» was 
made for tluMU c*>iild not b*? found - 
Held : the will would bo admitted to 
probate tho ct. being Hatisfled os to tho 
inability to procure proof of the wit- 
nesses.— /fc VoUNO (1890), 27 (). U. 
698.— CAN. 

6310 1. Necessity for diligent itui airy. \ 
— Every reiisonable Inquiry must be 
mode for tho subscribing witiichs in 
the most likely i>laoe. — T vluen v. 
Bullkn (1846), 3 U. C. U. 10.— CAN. 

6310 il. ,> — Whore tho attesting 

witness to a bond loft pllf.'s employ- 
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Evidence. 


Seel. 10. — Allcalitig wUiunmes: Sub-sect. 2, C. (a) 
iii.jfi? w. d: ib).] 

subsequent assignment, & no slur being cast on 
the tlUo. — CJiiosny v. Peucy (1808), 1 Taunt. 364 ; 
127 E, K. 871 ; j^reviom proceedinafft 1 Camp. 
303. N. P. 

Annotaiiom : — As io (1) Consd. Warrloll v. Fennor (I801>), 

2 Camn. 282 ; Burt v. Walker (1821), 4 B. 

Aud. Alorsraii V. Alortraii (1832), 9 Bimir. 351). Raid. 
Ward V. Wella (1801)). 1 Tamit. 401 ; R. v. BaaiiderH (1891)), 

03 J. P. 150. atmraUy, Mentd. Laythorpe v. Bryant 
(1835), 1 Ilodtf. II). 

6313* .j - If upon a fair & diJigent inquiry 

an attoBting witncHs to a deed cannot bo found, 
evidence of his handwriting is admissible. — D oe 
d. JoH.vsoN XK Johnson (1818), 2 CMt, 106. 
AnruitcUum : — Reid. I*y1t v. Griffith (1822), G Moore, C. P. 
638. 


6314. .1 — Where an attesting witness could 

not bo found after sufllcient inquiry: — Held: 
evidence of Ium handwriting was admissible, 
although a letU^r not disclosing his retreat, had been 
received from liim a f(^w days before the trial. — 
MoiUiAN r. IVloitoAN (1832), 0 Bing. 350 ; 2 Moo. 
.St H. 400 ; 2 L. J. C. P. 27 ; 131 K, K. 050. 
Annotation Reid. Bpooncr v. Payao (1847), 4 C. B. 328. 


6316. .]-"(!) if a subscribing witness can- 

not bo found aft(‘r diligent inquiry, evidence of liis 
handwriting is admissible the same as if ho were 
dead. «St it is not necessary to show that his absence 
is caused by colluBion with the other party. 

(2) 1 f a witru?Hs, who is calh'd to prove a person’s 
iiandwriting, states that ho lias si^on the person 
sign his name onc(*, believers the handwriting to 
be ^u.^, that is (svidenei', though slight, to go to the 
jury of th(j handwriting. — W illman v, Wouuall 
(1838), 8 (). P. 380. 

5316 , J — ngroenient was attesU^d by 

the landlord’s stinvard, who, aftcu’ having been 
appreh<uid(‘d for (‘irib(‘7//lemeut, had absconded, & 
could not be found aftx*r search at his house, ^ at 
th(* inns he wfis in the habit of frequenting : — 
Jh ld : evidfuu e of bis handwriting was properly 
received. -Pai, MOUTH (Kakl) r. JlommT.s (1842), 
0 M. Ac, W. 400 ; 1 Duwl. N. H. 633 ; 11 L. J. Kx. 
180 ; 152 K. H. 108. 


AmuUations : — Mentd. David, sou r. tVaipia- ( 1 843). U M. & W. 
778; R. V. Mvllor (18.58), 7 Gox, C. 451; WeliH r. 
Guoper (1871) 30 T. 721 ; l’u(.( lusou r. Luckley (1875), 
L. K. It) Exch. 330. 


6317. ,] Wiiere it was sworn that a witness 

was not mereJy within the jurisdiction, but actually 
si'cn on the first day of th<' trial witiiiu convenient 
lUstance for serviee of the subpeena, the ct., on 
eviihuice that diligent but intdTeciual si'arcb liad 
been made to fliul bini, admitted secondary 
evideiUM' (d his handwriting. — IIumi’Huevs i\ 
Junks &. I’k kkuinu (1S50). 16 L. T. o. S. 88, 
N. P. 

6318* a suit for vi'voealion of the 

probate of a will on t he gniunds of the tt'sDitor’s 
iucaj»acity undut‘ e.vecutimi, one of the attesting 
witiu'sscs was called, who could not recollect very 
ch'arly what tt>ok jdace, but tMvid t hat tin; testator 
did not put his mark to the wdll or acknowledge 
it' in any way in his presenc^e. Evidence was 
adiiucod 1/0 show that the ot her attesting witness 
had not been hoard of shice t he year foUow’ing the 
Ki*aut of prt>bat<» of the will, that notwit h.stand- 
ing <‘very ettort tf> trace him he ha<l not been 
found. The ct. allowed the aflldavit mmle by 
him about eight y cal's before, for the ]nirpo8<» of 
obtaining im^bato of the will in the district regist ry 
to be road ns evidence in eupiwrt of the will. — 
OoiiNAix V, Mason (1887), 12 P. D. M2; 66 
L. J. P. 80; 67 L. T. 601 ; 51 J. P. 003; 35 
W, li. 672, 


5319. .] — On proof satififactiory to the ct. 

of the handwriting of the two attesting witnesses 
to a will containing a due attestation clause At 
executed in PYance by a testatrix domiciled in 
that country ; & upon evidence that diligent 

search had oeen made, but without success, for 
the two attesting witnesses : — Held : sufficient 
proof had been given that the requisite formalities 
attending the due execution of the will had been 
complied with. — ^B axendale v. De Vabmeu (18S7), 
57 L. T. 656. 

5320. .] — In a suit for probate in solemn 

form, where it appeared that after every ellort to 
trace the attesting witnesses neither of them could 
be found, the ct. admitted, as secondary evidence 
of execution, an affidavit of one of them, sworn to 
suppoi-t an application for probate in common 
foim. — H ayes v. Wilris (1906), 75 L. J. P. 86 . 

5321. What Is sufficient diligence.] — In an 
action on a post obit bond, it appeared that the 
attesting witness was an attorney who formerly 
had an office in T^ondon & resided at Sydenliam : — 
Held : it was not enough to let in evidence of his 
handwriting to })rove the execution of the deed 
that he had disappeared from his office in Ijondon 
for n twelve-month before the trial, Ac had not 
been lieard of during tliat period by persons who 
kn(*w him, without showing that search had been 
made after him at the house he occupied at 
Sydenham. 

But evidence of his handwriting was admitted, 
on proof that a twelve-month ago, a commission 
of bkpt. had been sued out against him, to which 
lie had never appeared. — W aedell r. P’EUMOit 
(1809), 2 Camp. 282, N. P. 

Annotation :—Uenid, Murray v. Stair (1823), 2 B. & C. 82. 

5322. .] — The clerk of deft, was the sul»- 

scribing witness to a bond, Ac when he was 
subpoenaed, said that ho would not atientl ; 
the trial had been put off twice in consequence of 
his absence. Hearch liad also been made at 
deft.’s house, A: in the neighbour! lood ; Ac upon 
receiving information at deft.’s that the witness 
was gone to Margate, inquiry was Uioro made 
without success ; /f c/d : under these circum- 
stances, eviderK'O of ids handwriting wtis admis- 
sible. - Bukt Walker (1821), 1 B. Ac Aid. 697 ; 
106 K. B. 1092. 

Annolalioxi Held » Spooner r. Payne (1847), 4 B. 328. 

6323. .] — In cussiivipsit on a written agree- 
ment, where the att<3.sting witnes.s to the execution 
was not j>roduced at the trial Held : sufficient, 
in order to let in evidence of his handwriting, U> 
]>rove by a person who know him, but liad not 
svH'n him for eighteen months, tluit at the ri'quest 
of pltf.’s attorney, he had made inq\iiry ftir him 
at colToe-hou.sos ^ other places, wliere he thought 
lie might hear of him, but witliout success ; Ac it 
wiis not necessary to show that inquiry had been 
made of botli tlie parties who had executed the 
agreement. — K v.ans r. Curtis (1820), 2 C. Ac P. 
296, N. 1*. 

5324. .]— ’Po excuse the absence of an attest- 

ing witness to a lease cxecuU^d twenty-three 
veai's before, proof was offered that inquiry had 
been made at several places whei*e the witness, a 
female servant, had lived, but that no qne could 
tell what had become of her : — Held : sufficient. — 
Bamj[*i'on t'. I»AUHN (1827), 4 Bing. 264 ; 12 Moore, 
(\ P. 497 ; 5 L. J. O, 8. C. V. 168 ; 130 E. K. 769. 
Annotation : — Menid. Rounce v. Woodyard (1S46), 8 L, T, 

O. 8. 18G. 

6325. -.] — Upon a question of settlement 

by appnniticesliip the indenture was produced, 
apparently executed by all parties ; & the name of 

George Jones ” was affixcAi to the attestation, a j 
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the att.osUng witness ; but without any descrip- 
tion. It was proved, that diligent search had been 
made in the place where the indenture was exe- 
cuted, but that no person of that name could be 
there found ; & that inquiry had also been made 
of the parties to the indenture, but no information 
as to the witness could bo obtained from them, 
but that between two A: tliree miles from the place, 
there was a George Jones, who had been applied 
to, & who said he knew nothing at all about the 
matter. Ho was not produced. Upon this 
evidence, the sessions refused to receive the pai’ties 
themselves to prove the execution of the indenture ; 
being of opinion that enough had not been done to 
prove the handwriting of the attesting witness : — 
Held : the sessions had decided rightly. — K. r. 
Mucclestone (Inhabitants) (1829), 7 L. J. O. S. 
M. G. 9(1. 

5326, .] — In order to dispense with the 

jjroduction of an attesting witness to a will bearing 
the date May 15, 1806, it was proved tliat apphea- 
(ions liad been made by letter to the attorney in 
whose otilce the witness was at the time a clerk, 
in the first place for general information respecting 
the will afterwards for information respecting 
the witnesses by whom it was attested, that 
advei-tisomcnta for their disco V(iry had a week 
before the trial been insei-ted in tlu*eo daily At one 
weekly newspaper, but without success ~/ir/d : 
sulTicient had been doiui to entitle the party to 
liave the will read on proof of the handwritings 
of the witnesses, although the attorney of whom 
the inquiries had been made, stated that one of 
the witnesses was examined in a cause touching 
the property in 1815, a fact which ho had forgotten 
to communicate at the time ho was asked for 
information, but which, it was suggested, he could 
not have failed to remember had any strict inquiry 
boon instituted. — Miller v, Mili.er (1865), 2 
Hing. N. 0. 76 ; 1 llodg. 187 ; 2 Scott, 122 ; 4 
J>. J. U. \\ 261 ; 162 K. K. 60. 

^lnn/)taiwrui : — Betd. Spooaor i\ Payno (1817), 4 C, IL 828. 

Mentd. Tolson v. CarliNk* (Pp.) (184(i), 3 C. P. 41. 

5327. .] — To disp(m.sc with calling the 

testing witness to an indenture of Hubmlssion, 

who was the son of deft., pltf. proved that repeati^d 
attempts had been made to find him, in order to 


serve hhu with a subpuma, by calling at his father's 
house tSu at several otlier places where ho had 
resided, & also at a hospital at which ho was, as 
a student, in the habit of attending Icctui'es ; 
that, theso attempts failing, a summons had been 
taken out, calling on deft, to admit the execution 
of the indenture, on which tlio judge iudoi'sod, 
“ No order ; deft, rt^f using to givi^ any informa- 
tion ” : — Hcid : enough had been done to justify 
the reception of the indenture, ui>on proof of the 
handwriting, of the subscribing witness, - Sroo nek 
V. Payne (1847). 4 U. B. 628 ; 16 L. .). (). P. 225 ; 
9 h. T. O. 8. 52 ; 166 K. Ji. 566, 

Annotation : — Reid. Plokcney v. Hogan (18:)2), 1 W. K. 21 

iv. Other Cases, 

5328. Illness of witness.] — .I ones r. Bkkwek, 
No. 5669. post, 

5329. Witness insane.] — Where an atU'sting 
witness becomes insane, the instrument may be 
proved by evidtmee of his handwriting. -- Chnuin': 
r. (UiiLi> (1812), 6 Gamp. 286, N. 1*. 

-Mentd. Pat,o v. HusHell (1S21)), Mood. JM. 

8:{2 ; H. Hill (18.01), 2 Hon. 2 j4. 

5330. Service of subpoena hindered.] — If tin* 
sub.scribing vvitn(‘ss to the acciqdanet' of a bill of 
exchange, being om^ of tin* ac'cepf oi’s fjuuil> , 
cannot be serv'cd with a subpama in consequence 
of the conduct of Umt family, the bill may bo read 
without his evidence. -Hill v, Phillips (1862), 
5 G. P. 656, N. P. 

5331. Refusal to give evidence,] -Wherti tin? 
attesting witiu^ss to the signature of certain 
parties to an agre^cment for rederenetj to arbitiation 
was the clerk of their solr, & lie refuse.d to make an 
anUlavit verifying tlic execution of the agrcH'ment 
by them, the (‘t. on an ex p. aj)|)lication to make the 
aw’ard a ruh^ of ct., dispensed with proof of such 
execution . — Ha Diekden’8 Aiuhthatjon (1K61), 
4 New Kep. ,691 ; 10 L. T, 690 ; 10 .lur. N. S. 
676 ; 12 W. 11. 978. 

(/>) Where Attest iiuj IV it ness has ttveoaic Jit i ad. 

5332. Whether attesting witness must be called 

Instrument proved by other attesting witness.] 


PART V. SECT. 10, SUB-SECT. 2. - 
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5331 1. liefusal to ffive. evifieiicc .] — 
StKJondary evidooco of tho cxociiUon 
of tt dood admitted, when tlie uttoiitiug 
\vitiie«a. III collusion with an adverse 
party, withheld Ids testimony. — Clan- 
(Loan) r. Mulucn (1837), 
Craw. & I). Abr. C. 8.— IR. 

5331 ii. .} — The execution of a 

boud was attested hy tho signature 
of a witnoHS. J’roof having boon given 
that such attesting witness was in 
collusion with one of tho obligors, tSc 
absented himself for the puriioso ot 
withholding bis testimony: — Held: 
sufllcient to let in secondary ovldenco 
of tho execution of tho bond. — 
Jackson v. FuLi.ER'ro.N (183D), 1 

Craw. & D. 282.--IR. 

6331 Ui. .]— Each of two attest- 

ing witnesses to a will, tho Attestation 
clause of which was insuflanient, re- 
fused to make on affidavit as to duo 
execution. Tho two exors. named in 
the will made affidavits as to its duo 
execution In their x>reseuce : — I 
the ct. had jurisdiction to dlsi 
with the attesting witnessfwii’ testimony, 
Sl would grant probate on tho exors.* 
affidavits. — In the Oixxis of Ovens 
( im). 29 L. 11. Ir. 4.^1.*~IR. 

f. Wheiher aUesting witness barred 
by interest A — Heft, pleaded that by 
deed of Aug. 21, 1837, the husband 


conveyed the land to T.. & that on 
Apr. 23, 18.')(b deft, by deed jointly 
executed with her husband, released 
her dower to T., who conveyed to deft. 

on this issue was Jfdnod. The release 
of Apr. 23, WJtH a doetl poll f»f release 
of ilowcr, (or a nominal eonsldoratlon, 
executed by demandant by mark . 

' Sc the only subscribing wltni'SH being 
deft., it hud been decided tliat it could 
not bo proved by evidenoe of his hand- 
writing, Heft, therefore proved the 
oxooution of the deed of Aug. 21, 1837, 
which was executed by deiuan<lant, 
though s)io was no party to It, &, it 
contained no release of dower. A 
cortifloate of two justices was Indorsed , 
dated Mar. 2, IS.'iO, that demandant 
liod appeared before them, ifc duly 
barred licr dower ; & one of them 
proved that she >vas examined, 
executed the deed, &, reiMjived j* 10, T., 
tho grantee iiroved that she a^oed 
to bar her dower. Sc that he took her 
to tho Justices for that purpose, but 
finding that the proceeding before 
them was Ineffectual, he had the release 
Apr. 23, 18.^0, pr^ared. Sc stint it to 
her by deft., with a note for 140, 
which he held against her husband, to 
be kept If the release was cx^iciifod, 
othorw'ifM}, returned: & that deft, 
brought back to tiim the release 
apparently executed, but not the note. 
Toe evidence was rooolvod (though 
objected to) as tending to strongthou 
the probability that tuo release was 


really executed : it b(iing als(> sworn 
in condriiiatiou. that tbe demandant 'h 
name to the release was written by Ivor 
husband : that in May following, 
demandant told wltnciSM that deft, 
lunl l»een to her to sign a pap<*r for '1'., 
whieh she had signed ; Ai that the next 
day she tobl deft, she liad no right 
there. Ti»e Jury foniol for deft. ; 
Held : deft, being obliged to resort 
in effect to sixiondary evidence, was 
bound to call d(imanuant., who (ionld 
have given tho i»eHt, imtivithstandlng 
her adverse interest. — (b.AKic r. 
Stkvk.nhon (1805), 21 U. 0. U. 200. 
CAN. 

g. Proof by (oie of two ntlcsthm 

- Where a intge. bond, which 
was on tho f^w>e of It attest(»d by more 
than two witnesses, but was proved by 
only one of them, Sc its execution was 
not denied 7/ e/d ; the document 
might lie taken as i»ropcrlv proved.- - 
Nanp KiHffoHE Lal V . Kanu Ham 
Tewauv (1902), I. L. It. 29 Calc. 
365 : 0 C. W. N. 396.— IND. 

h. liesidenee at nwre t/i/m 200 

miles frmn pUu'e of tried. I — When an 
attesting witness to a dood of con- 
veyance rtjsldes more than two 
humlred miles from tJie place of trial 
it 4s not necessary that bo should 
bo called, but his handwriting may lie 
proved In the ordinary way. — W ihik 
V. UoLDEU, 2 J. 11. N. 8. 51-N.2. . 
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Sect. 10. — Attest hi(j tvit7tC88cs: Suh'scci. 2, C. (/>), i 
ic)d:id)A 1 

Wood i\ Duduy (1090), 1 Ld. Kayni, 'I’M ; 91 
IC. K, 1990. 

Annnfaiion FoUd. I'tdkr r. TuIkc 1 MooH. & II. 

5333. Whether proof of handwriting sufR- 

dent.] — A deed aitesi(.*d by a wiincHs become 
)>bnd, may be read, on |)ioof of tbe witness’s 
writinpc, without calJin^^ Idiri. — rKDi.EU v. PAJCiE 
(I.S99), 1 Mood. A It. 258, N. P. 

5334. .] - If, since the execution of a 

deed, the HubHcribing witness to it has become 
blind, a j>arty suing on the (h?cd inu.st, if non csi 
factum be pleaded, call tlie subscribing w'itncss, it 
it is not enough to prove the handwriting of the 
paH-ies executing the de(;d of the subscribing 
w itness, — Cronk t\ Frith (1899), 9 (h & P. 197 ; 
suhiiom. Crank v. Frith, 2 Mood. K. 262, N. P. 

5335. _ \ii attesting wdtness to a 

deed liad become ])lind :—Hctd : it wris not 
Nunieient to prove the handwriting of tlie signature 
but lie must be also examined.™- PKE.s r. Williams 
( 1847), I l)e (b A Sm. 911 ; 69 K. K. 1089. 

Mentd. lloliiiiHOii r. J{(»l)iiis<ui (1851), 1 l>e (L 
j\L ik CL un. 

(c) Wticre Admission made in rescu'd (>/ J nslrumcnt . 

5336. General rule.] — In an action on a bond or 
t(» prov<' a ])etitioning creditor’s debt which arises 
by bond, proof of ilui acknowledgment of the 
obligor does not- supersede the neernssit y of calling 
t he. subscribing w'itn(‘ss.- ~ Ahhot v. I'i.umhe: (1779), 

1 Doug. K, P. 216 ; 99 F. U. 141 . 

jivnniatimiH : — Diltd. liowloH r. LariKvortliy (179r{), 5 7'orin 
Itep. 900. Apld. H. V. HnrrlnK-wort li (IHI.O), 4 M. & H. 
950. Reid. l*eoh'y r. JMillunl (1891), 1 Tyr. 991 *, l-'ox v. 
WutcrH (1840), l‘J AU. Kl. 49. 

5337. .]'-~ln an action on a bond, if deft.’.s 

mlmi.ssion of the debt is [)rovrM], the sub.srribing 
witness cannot be got, it will b(‘ sutluient to ]>r()V<‘ 
deft.’s bandwriting. — (’ochilan r. Williamson 
(1779), 1 Doug. K. H. 99 ; 99 F. U. 64, 

Aonoialions Apld. lIohncH V. pent In (1701), Poake, 19.'>. 

Refd. Htirnort r. Troiui><»\vfsky (1 707), 7 Term -05; 

■\Vliif clock r. Musjrravc (1899), 9 Tyr. 511. 

5388. .] — Wlurj an instruimrit , (executed in 

the ])reH('ncc‘ of a subscribing witness, is ottered 
in (‘vidence, whetluT in chief in the (riuse against 
tleft., or collat (‘rally, it must- h(‘ i>roved by the 
subsciihitig w itiu'ss ; nor shall the admission of 
tlie exe<rition of it, by the xiarty wiio executed it, 
be ri'Ciived.- Manners r, Postan (1892), 4 Fsp 
299, M. P. 

5339. The et. will not, upon motion 

give leaver t<» examine an att(‘sting witness to a 
deed upon interrogatoii(^s, A to give such «‘x 
aminatioii in evidence at th(' trial, on the groum 
that he is im'apahle, through illness, of at t (ruling 
in p«rson, A that he is not Ukiiy to recover’, so at 
to bo able to attend, not with, standing it ulse 
appcrirs, by tlu* albdavit, that deft, had at- oiu 
time admitted the ex(‘cution of the deed. — .Tone; 
r. Brewer (18U), 4 Taunt. 46 ; 128 F. B. 244. 

5340. - — — (’ALL r. Dlnnino, No. .5911, ofitc 

5341. .1 — The ('xamination of a pan iter 

closed tlie following settlenurit in appellant 
parish : “ When 1 was tiftetri years old, 1 was 


bound apitreuiicc to of 15, until the age of 
iwx‘niy-on(^ yeai-s, & I produce the indenture dated 
Aug. 90, 1821, executed by both parties &. by my 
atlier ; the consideration w^as £15. I served thii 
vliolc time & resided in my master’s house at 
5 during the said service.” Applts. delivered 
-he following notice of the grounds of their appeal 
.gainst the order of removal, ” that the said 
lauper did not acquire a settlement in tlie parish 
»f 1*., by reason of liis being bound an apitrcnticf^ 

)y indenture, dated Aug. 30, 1821, to C. <fc serving 
under the saiiu‘ indenture, because the iiremium 
if £15 paid to C. was paid by the parish officers of 

& not by the father of the said pauper, & that 
h<i leciuisites of the statute made for the regulation 
c binding of parish ajiprcntices then in force luid 
lot been complied with.” At the hearing of the 
xpjieal, aj>plts. reciuircd res^is. to prove tlie 
•xecution of the indenture! of apprenticeship as a 
jart of their case, A riisps. not being prepared t<» 
do so, the ct. of quaHer sessions quashed the order 
of removal witliout going into the merits, but 
granted a special casi’ stating the above objection, 

A directing that if the oiiinion of tlie sessions w’as 
wrong in requiiing the vidence, the case w’as to 
JO 8<!nt back to be reheard : — Held : th(! decision 
)f t-hc sessions w’as w’rong, because the grounds of 
ap]>eal admitted the execution of the indenture 
of ajqirenticeshij). B. r. St. John, Mahoate 
(Inhaiutants) (1841), 1 Q. B. 252 ; 4 15’r. A Dav. 
659 ; 5 .1. B. 79 ; 5 Jur. 899 ; 119 F. B. 1125. 

5342. Sufficiency of admission.] -An indorsi’- 
rnent by the party to a deed, reciting one of th(3 
jirovisoes in it, A (!xpressly owning it to be bis 
deed, is good evidence, on the absence! of the 
subscribing w’itness(‘s, that it is his deed.- - Dillon 
r. (’raw ly (1701), 12 Mod. Bep. 590 ; Holt, K. B. 
299 ; 88 E. B. 1475. 

5343. .] -In trover by tlie assigm’cs of a 

bkpt. to reeovc’i* gcjods taki’ii by deft, under a 
fraudulent bill of sal(! giv(‘n by the bkjil. to deft, 
deft.’s examination before the comrs., in which 
lie* admitted tlie exe^cution of the.! deMnl, is sufficient 
evidence te.) prove the exeeution, A suiiersedes th*‘ 

1 ee'CHsity of calling the subscribing witness. 
Bowj.Es r. LANenvoimiY (1793), 5 Term Beq). 
966 ; 101 F. K. 201. 

5344. Agreement to acknowledge old 

warrant.] — If A. agi'i’c to acknowledge an old 
warrant of attorney given by him ” so as to emablr 
B. to entiT up judgment tiiereon,” judgme^nt may 
be entered up under a judge^’s order, without an 
affidavit of the subscribing wdt nerss.-— F aino r. 
Kaine (1800), 2 Bos. A V. 85 ; 126 F. B. 1170. 

5345. Payment of money into court on 

breach of covenant.] — In an action of covenant, if 
money be jiaid into ct. on any breach, it is un- 
necessary to prove tJie deed,— it and all v. Lync’H 
(1809), 2 Camp. 952. N. B. : subsequent proceedings 
(1810), 12 Fast, 179. 

Annotatitms : — Mentd. Kodjrorh r. I'orreHte're (1810). 2 (’ener. 

489 ; KelwanlH r. Vert* (1893), 5 IL Sa Ad. 282 ; UTijrht r. 

Hoddarcl (1898). 8 Ad. Kl. 144 ; Brown r. Jc>hnM)U 

(1842), 10 M. & \V. 991 ; Ivfns r. Elwes (1854), 9 Kq. Rep. 
, ir»3 ; Parker r. Winlo (1857), 27 L. J Q. B. 49 : Fe^rei f. 

O)te«worth (1868). L. B. 4 Q. 

t*. Deiiipney (1876), 1 C\ P. D, u.n ; i mis r. nyei's {into), 
1 1 Q. B. 1), 244 ; Porte iiy r. Watney (1878), -9 Q. IL I>. 


PART V, SECT. 10, SUB-SECT. 2. I 5336 li. .)— In e'joctim nt, pltf. i Riven on the purl of deft, that C. had. 

C. (c). elaltued under a deed executed by previoii?<ly to the exwntiou of the deed . 

5336 i. OVamif r/e/e.] Where exen n- deiH'a.sed, hy which, rceltiuR udinlltcd the document produecd to 

tloa of a doennuMU i.*- inlmltted bv the that P. wa^ entitled in fee to the Lo the will of .s., l.nt the persons 

pnrtv to a suit uRutust whom It is premises niuier the will of s.. her 1 nanu’d as (ho nttestiug witnesses to 

prod’uecd In <'vidcuoe, there is no deoeiksed husbami, (he whole estate the will were not chilled hy deft., nor 

ntH‘d to prove it formally, even though 1 0i the prtnnises was et>nveyed to pltf. wiis any evidemv given of tlio hand- 

it may be a document, uttesUtiou of iJ»«Lmeo of writing (»f the alleged ttistator 

whleh Is iveiulrtMi l>y law.- Ashaiut (Rat., pruamxHl a wdl of S., by which Held: the will was properly it‘ctdvcd 
. . Mcsamcau N At'.vin (1921). estate in the premisea for in evidence. — NAaiJr: r. Shea (1875), 

1. L. 11. 44 AU. 127. ~ IND. * 5er own life only; & evidence was 1. IL 9 C. L. 389. — IR. 



PaKT V.— WiTNESSJiS. 


TiJl; l>avies r. I^lcVcapli (ISTU), 4 Ex. 1>. 2«5 ; PosUc- 
lhwait<> r. iYocIimd (1S80), ;> Al>x>, Cas. 699: Dahl r. 
NoIroji, lioiikiu (1881), (5 App. Cas. 98 ; (huUischen r. 
Htc'wart (1889), 11 Q. B- D. 186 ; Budfr<>tt r. Binninfftoii, 
[1891] 1 Q. B. 95; Noptimo Steam Navigation Co. v. 
Sclater & l*TocU‘r, The Delano (1894), 71 D. T. 644 ; 
Alexander r. Akt. Dampskibet Ilansa, [1920] A. C. 88. 

5346. Under agreement to admit tacts — 

Notice ot demise.] — Pltf., who was entitled io 
tithes arising on deft.’s land, served deft. \^Tith 
notice that he had, by a certain indenture of lease, 
demised those tith(‘s for a term of years. Pltf. 
afterwards Bled the bill for an account of the same 
tithes. The parties agreed to admit in the cause 
(ertain facts, in the same manner as if tlH‘y 
had been proved by proper <fc legal evidence ; A:, 
among others, t hat a certain exhibit, was the notice, 
Ac a certain other exhibit was a true copy of the 
lease referred to in the notice : — Held : tlie notice 
vriis not evidence of the lease .so as to relieve deft, 
from the necessity of calling the attesting witness. 
— Mounsky V, Buknham (1811), 1 Hare, 1.5; OB 

K. K. 952. 

Annolftiio)Ui : — Mentd. Bower r. Coo)u'r (1849), 2 Hare, 
40S ; Major v. Auklaiid (1849), 9 Hare, 77; Einoh r. 
Wentropo (1871). 19 W. B. 672. 

5347. — Copy of document.] Where 

tlui attorneys on both sidc‘s entered into an 
iigi’t‘cment to admit a copy of a document, without 
any objections thereto : — Held : such admission 
()bviat4‘d t/lie necc'ssity of proving the execution 
of th(^ original document by the attesting witness, 
^ it was not (.‘ontined to the answer of objections 
to tlie stamp.— H artley Bossom (1849), 14 

L. T, O. S, 209, N. P. 

5348. Assignment of bond by sheriff.] — In 

case against the sheriff for taking insufficient 
sureties in replevin, where the sheriff has taken Ac 
assigned the bond, he admits its due execution Ac 
validity, Ac no other proof thereof is necessary. — 
Plumer V. Brisco (1847), 1 1 Q. B. 40; 2 New 
Pract. ('as. 282 ; 17 L. J. Q. B. 1.58 ; 10 L. T. O. S. 
185 ; 12 ,Tur. 251 ; 110 E. It. 292. 

(d) AJier Notice to Produce I nsirumcnl, 

5349. Document produced — Whether execution 
must be proved.] — J*assel r. (*or)SALL (1782), 
cited in 2 Term Hep. ]>. 44 ; 100 E. 11. 25. 
Annotation ; -Apld. Orrr. Moricc (1821), 0 Mo«>re, C 1'. 917. 

5350. .] — A d<M‘d, coming out of the 

hands of the oiiposito party after notice to produce 
it, must prirua facie be taken to be duly executed, 
A: must bo received in evidenc'e without proof of 
the execution. — U. v. Middlkzoy ( Iniiaritanth) 
(1787), 2 Term Kep. 41 ; 100 E. K. 2.2. 

— Apld. Bowles r. LauK'Vorthy (1793), .5 Term 
Rmi. 966, Dbtd. Hordon v. Secretaii (1807), 8 East, 61S. 
N.F. Johnson v. Lowellin (1807), G Esp. 101. Consd. Orr 
r. Moriee (1821). 9 Brod. & Binif. 199. Reid. Doe d. St. 
.Tohn v. Horo (1799), 2 Esi). 724. 

5351. Document produced by former 

solicitor.] — Where a deed or other instrument is in 
the hands of an att^orney who was attorney for the 
l>arty at the time it was executed, but is not his 
attorney, on record, or at the time of the trial, his 
production of it does not supei'sede the necessity 
of calling the subscribing witae.ss ; without calling 
whom it cannot be given in evidence.— Eeitii v. 
Po.ST (1791), 1 Esp. 195, N. P. 

5352. .] — ^Whert^ an in.sf.rurnent i.s 

l)roduced at tlu‘ trial by oru* (jf tlie parties, in conse- 
quence of notice from th»‘ other, which when 
piotluced apiw.ired to have been executed by the 
j>ai4y producing it A: third i>er.sorLS, A;; to be 


attested by a subscribing \vitiu‘ss ; the production 
oi it m that manner does not dispense with the 
necessity of proving the instrument by means of 
the subscribing witness, though unknown before 
to the party calling for it, —Gordon v, Seouktan 
(1807), 8 East, 548 ; 102 E. K. 452. 

Annoiaiions: — Consd. Pearce t\ Hooper (IS 10), 9 Tanid. 

60; Orr v, Morlce (1821), 9 Bred. A: Binjc. 199. Reid. 

Heardou r. Miiiter (1849), 12 L. J. C. P. 199. 

5353. .] — Though an instruiuent 

comes out of the po.ssession of the adv<d*se party 
ill consequence of a notice to produce it, if it has 
been executed in the presence of a subscribing 
witness, ho must be called to prove the e.xi'cutlon 
of it. — Johnson r. Lewellin (1S07), 0 P:sp. 101, 
N. P. 

5354. Party producing document 

claiming interest thereunder.] -If tlcft. calls on 
pltf. to produce at the trial a dix'd in Ids custody, 
to which pltf. is a part y, A: und(‘r which he claims 
a benelicial instate, it is not iu*c(\ssai'y that deft, 
should call the atti‘sting wit iuvss to ]n‘ove the due 
execution of tip' deed wIumi ])roduc<*(l. Pioarce 
V, Hooper (1810), 2 2'aunt. 00 ; 128 E. H-. 25. 
Annotaiuma : Apld. Orr r. ISLu'ici^ (1821), 9 Broil, A: Bie^r. 

199 ; Doc d. Tymlalc! r. Ili'rniMinjti: ( lS2»i), 9 Dow. A:. J(j . 

K. B. 15. Distd. Viichcrr. CockH (IS9(»), 1 B. <S: Ad. M.') ; 

Rcardcu v. Mlntcr (1849), 5 Man. A: O. 201. Reid. 

Collins r. Bayiituii (1811), 1 Q. B. 117. 

5355. .] — Semhlr : vvIkm’o i)Uf. 

serves deft, with notice to protluce an instrument 
ill his possession under wldeli both parth‘S claim 
the same intcrc^st, it is not n(‘C('ssary for pltf. to 
prove the execution of the instrument by the 
testimony rif the subscribing witness ; aider 
where their inten^sts arc adverse. — KnbiUT v, 
Martin (1818), Gow, 20 ; salm'qucnl jtrocccdiuqs 
(1819), Gow, 10.2. 

Annotation: — Reid. Roe d. r. Wilkins (1895), 4 

Ad. Ac El. 86. 

5356. -.] -D(dts., assigiKMJS of a 

bkpt., produced under a notice from pltf., in an 
action for use Ac occu])at ion, the deed of assign immt/ 
of bkjit.’s effeid s : —Held : t he deed Avas admissible 
in evidence, tliougli not jirovinl by the atU^.sting 
Avit-ness, it IiaAung b(‘eri shown that- (lefts. oc(nii>ied 
und(‘r tii<i d(*(‘d. Orr v. Morkhc (1821), 2 Brod. ^ 

I Bing. 129 ; 0 Moore, il P. .217 ; 129 E. H. 1225. 

' *nnofaiions Apld. Doc (1. Tyridak' v. HiMiiming (1826), 9 

Dow. & Rv. K. B. 15. Distd. Vuchcr r. tW.lcH (1899). 8 

L. J. O. S. K. B. :mi. 

5357. -- -.] —(1) Where a f((offment 

had indorsed u])on it , a iiKunorandurn stating that 
liv(^ry of seisin liad t-aken place, Ac tliis was sub- 
scribed by a p(*r8ori as an attesting witness: — 
Held : tliis person should have b(‘en called to 
prove tin* li\y‘ry of seisin. 

(2) Where deft, in ejind-mcuit jiroduc.es a do(ul 
called for by the l(*ssor of pltf., such luoduction 
does nr>t dispense with the necessity of jircjof of 
the oxticution, unless deft, claims some inteuxsst 
under the deed. — Doe d. Wilkins v. C^.ea^elanu 
(Marquis) (1829), 9 B. Ac C. 801 ; 4 Man. Ac- By. 
K. B. 000 ; 8 L. J. O. S. K. B. 71 ; 109 E. B. 
321. 

Annotntinn : — GcnrraUi/, Sdcutd. Doc <1. LcwIh t*. DavioH 

(1897), 2 M. Ac W. 599. 

5358. .] — Where an instrument 

under which both parties claim title is produc(Ml, 
under a notice t-o produce, it may Ixi read against 
the party iirodueing it without regular pixMif of 
its execution. BoJO d. WiJ.KiNS v, ^V'^LlvINs 

(1835), 4 Ad. Ac Ei. 80 ; 111 E. It. 720 ; sidj nom. 


PART V. SECT. 10. SUB-SECT. 2.— 
C. (d). 

6349 i. D(fcumrni produced — Whether 


fxe:cuiion must he proved,]- here a I 
coiiveyanoo is producsod, upon notice, ! 
by an adverse party, who clainiH itti 
int-ercst In tbc cause under the deed ho 


produced, the p trty calling lor It, 1 h 
not bound to prove Its execution. — 
Ciiisiior.M V. .SiiKLDON (1851), 2 Ur. 
178. -CAN. 
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ScclMO. — AUealmg witnemiea: Svh-aect. 2, C. (d) 
(e); stifj'Seci. 3. ] 

Doe d. WuJCiNS v* Wilkins, 1 Har. & W. 57i ; 


5 Nev. Sc M. K. B. 43i. ^ 

; — Montd* Baddeloy v, Baddelcy (1878), 9 Cli. D- 

113. 

6369. ”.] — Whore defte. claimed 

litlo U> certain j?oodfl under an assignment, & in 
pUT’HuaTjcd; ot iK>tice ])ro<luced it at- the trial when 
called for by jiltfs. : -Held : pltfs. were entitled 
to iruwl it in evidence without calling the attesting 
witness t-<> prove the execution, although they 
impugned the validity of the assignment on the 

ground of fraud, -Oakii v, Burothh (1835), 1 Cr. 

M. It. 782 ; 5 Tyr. 309 ; 4 L. J. Kx. 60 ; 149 


D. K. 1296. 

AnnotaihjM : Refd. Ja»« <1. FrunklH v. Frankls (1840), 4 
Jur, 27 3. Mentd. stauger v. WilkiiiH (1855), 19 Beav. 026. 


6300. .] — Th(*ro was a subscrib- 

ing witness to an agreement wliich was produced, 
on notictr, by d(‘ft. \ -Held : fis dcit. claimed an 
inlt!!(-st. under the agrfiement, it was not necessary 
to call 8U(di suhscrihing witness. -Fuller v, 
Pa itrick (1810), 18 L. .1. Q. B. 236 ; 13 L. T. O. 8. 
185; 13. fur. 561. 

6361. .] -In an action agaimst a sheriff 

for taking insulTlcumt sureties upon a replevin 
bond where deft-, produces the bond in pursuance 
of notice, which purports t-o have been (executed 
Sc att<?sted, it seems U) b«j unn(^ces8^Jl^y to prove 
tlie ex(^cutlon of the bond by means of the attesting 
witness. Scorr v. Waitbman (1822), 3 Stark. 
168, N. P. 


Annolntio7ift Reid. IMumm- r. Brlnco (1817). 11 Q. B. 4C. 
Mentd. Hunt- r. Pound (1K31), 2 Dowl. .558; JcfTcry r. 
BuHtard (1836). 4 Ad. & Kl. 823. 


6362. - .j Where in ejectment the 

attorney for the h'ssor of pltf. obtained from one 
of (lefts., the t(uiant in f)()s.s<'ssion, a lease of tlie 
premises grant«?d to him for a t(U*m not tiuui expired 
in order to prevtuit (lefts, from setting it up to 
d(deat the action : Held: lui thereby recognised 
it as a valid insinmuuit, Si wlien produced in })ur- 
suance of nolicft from defts. it might be read in 
I'videnee without calling the subscribing vvitnc'ss 
to t)roV(? tb(^ execmtioii by tin; grantor of the lease. 
- 1)(>K d. Tyndalic V. llEMiNCi (1826), 6 B. &. (!. 
28 ; 2 C. P. 462 ; 9 Dow. By. K. B. 15 ; 108 
K. ll. 363. 

; Refd. 15(11 r. Cluiylor (IS13), 1 Uur. ^s: Kir. 


5363. ' “ .] In iissuntptiii by vendee 

against- vendor to recover back a deposit paid on 
tlu^ of (('ill property, tV:- didt. at the trial 

produc(‘d, uiubu* a notice to produee, the agr(*e- 
iiient which had bciui signed at the foot of the 
('onditions of sale *. Held : it was not n<*c<*ssary 
to call th(^ siib.Hcrihing witness to prove the (ixecu- 
tion of this agivenn‘ut. Bhadshaw r. Bp.NNi-rrr 
(1831). 5 V, Sk P. 48 ; 1 Mood. cV U. 143, N. l\ 

6364. ~ .] -In assumpftit by iudor.H(*e 

against- acceptor of an Knglish bill of exchange, to 
k1u»w (hat j)l(f. had received (he hill when it was 
over-diK' ; a protest, wha h had Immmi mad** of it by 
pltf.’s immedial(^ indoiKcr. being in the hands of 
pltf. was called for by dtdt. at tlie trial on notice 
to produce. On Us production it apinuunid to bo 
attested by a subscribing witness '. Held : the 
mere cii’cumstances that, the }>rot4'st came out of 
the luvnds of pltf. as he did not claim title under 
it, was nut sutitcient to tlispenw with the necessity 
of calling tlie subscribing witness ; but it being 
pioved that on two occasions the paper liad been 
pi*oduced by pltf.’s attonn^y to deft.’s attorney, as 
the itrotest applying to the bill in question, it was 
admitted in evidence without proof of the attesta- 


tion.— M aiun V. Palmer (1834), 0 C. & P. 466, 
N. P. 

6365. .] — Deft, in order to prove a 

partnership between himself &> pltf. offered in 
evidence a written contract between pltf. & deft, 
as partneis & a third party. This came from 
pltf.’s custody &> was produced by him upon 
notice : — Held : it was not admissible without 
proof of execution by pltf. — Collins v, Bayntun 
(1841), 1 Q. B. 117 ; Arn. & H. 313 ; 4 Per. A 
Dav. 544 ; 10 D. J. Q. B. 98 ; 5 Jur. 530 ; 113 
E. R. 1074. 

Annotation : — ^Refd. Fuller v. Patrick (1849), 13 Jur. 561. 

6366. .] — A88ump9it by a servant 

against his master, for not employing him under a 
WTitten agreement to serve for a year*, which had 
not expired. The agreement was proiiuced under 
notice : — Held : it was not necessary to call the 
subscribing witness to prove the execution.— Bell 
V. Cuaytor (1843), 1 Car. & Kir. 162, N. P. 

5367. .] — In an action for work &. 

labour, in procuring an apprentice for deft., pltf. 
gave deft, notice to produce tlie deed of apprentice- 
ship : — Held : the production of it did not dispense 
with the necessity of proving its execution by the 
subscribing witness.- — Bearden v, Minter, (1843), 
5 Man. & G. 204 ; 6 Scott, N. B. 237 ; 12 L. J. C. P. 
139 ; 134 E. B. 539. 

6368. Document not produced — Whether execu- 
tion must be proved.) — The d(*claration in cove- 
nant on an indenture of ai>prcnticeship averred 
that the deed was in the possession of deft., who 
plead<Hl Ron factum. At the trial the deed was 
proved to be in the hands of deft, who had received 
notice to produce it, the notice stating the name 
of the subscribing witness. On non-production of 
the deed, pltf. gave parol evidence of its contents, 
without calling the subscribing witness, who was 
in ct. : — Held : the parol evidence w'as w^ell 
received. — C o(>kk r. Tanhwell (1818), 8 Taunt. 
450 ; 2 Moor(‘, C. P. 513 ; 129 E. B. 458. 
Annotation Foolo v. Warren (1838), 8 Ad. vVe El. 

582. 

5369. .] — Whore a party refuse.s to 

produce a (h^cd, ho cannot, after i)roof of notice, A 
after i)ro<.)f of liis possession of the deed, A after 
proof also of an examined copy, by producing t In^ 
deed, insist upon its proof by the attesting wit!i(’ss. 
— Jackson r. Ailen (1822), 3 Stark. 74, N. P. 
Antwiaiion : — Refd. KdiiiondH r. C’hallis (1849), 7 C. B. 413. 

5370. Production of copy.] — In 

action for double value under 4 Geo. 2, c. 28, s. 1, 
deft, had notice to produce the original notice to 
quit, but refused. Pltf. then pioduced & proved 
a copy, by wlucli it apx)oare(l that there was an 
attesting witness : — Held : tlie attesting witne.s.s 
need not be called.— -1 *Oolk r. Warren (1838), 
8 Ad. A Kl. 582 ; 3 Nev. A P. K. B. 093 ; i Will. 
WoU, A If. 518 ; 3 Jur. 23 : 112 E. B. 959 

-Refd. Edwardn r. C’umoroiiri, do. Hy. (1850), 

16 L. T. O. ti. 197. 

5371. .] — Notice liad been given to 

produce a deed, but it was not produced, A 
secondary evidence w^as given of its contents. 
Tliere was an attesting witness : — Held : it was 
not necessary to call him. — Edwards r. Camerons, 
ETC. By. t:o. (1850), 16 L. T. O. S. 197 ; subseg^ieni 
proceedinga (1851), 6 Exch. 269. 

(c) ]yhere luatnunefil Evidence against Public 
Officer. 

Sheriff —Production of replevin bond by.] — 

See No. 5361, ante. 

Taking & assigning replevin bond.] — See 

No. 5318, ante. 

Compare No. 5241, afde. 
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Sub-sect. 3. — Evidence of Attesting 
Witness. 

5372. How obtained — When affidavit ol execu- 
tion ordered.] — ^Anon. (1743), Barnes, 68 ; 91 

E. B. 805. 

5373, ,] — Subscribing witness was 

ordered to make an affidavit of the execution of 
an instrument attested by her, or show cause to 
the ct. why she should not. — Weston v, Faulkner 
(1815), 1 Price, 308 ; 115 E. R. U12. 

6374. .]— The ct. will grant a rule 

/lisi only, for the attesting witness to make an 
affidavit of the execution of a submission to 
arbn., in order that it may be made a rule of ct., 
though the witness’s njimc was only discovered 
the day before, & though the term was nearly 
expired in which the party applying was bound 
to move to set aside the award. — A'x p. Todd (1837 ), 
Will. Woll. & Dav. 577. 

5375. .] — An attesting witness to a 

warrant of attorney refused to make an affidavit 
of the execution to support a motion for judgment 
upon it, A; it appeared that he was colluding 
with deft. : — Held : a rule absolute would be made 
with costs to compel him to do so. — AJx p, 
Moiuuson, Croft v, Perceval (Lord) (1839), 
8 Dowl. 94. 

5376. When examination ordered — Refusal 

to make affidavit of execution.] — A will infornmlly 
executed A attested was carried into the registry 
to be proved, A was afterwards, on the ground of 
its infonnality, sought to be withdrawal, for the 
purpose of proving a wall of earlier date. The 
registrar, in order to certify refusal of probate 
of the informal wall, rocpiirod affidavits from 
two witnesses, wdio, though they had subscribed 
it, had neither witnessed the signature of testator, 
iKjr signed in the presenee of each other. One of 
the witness(‘s refused to make the necessary 
affidavit. Upon motion : — Held: an order would 
Ixi granted under Ct. of l*robate Act, 1857 (c. 77), 

s. 21 , to enforce his attendance for oral examination 
iu ct., A a day would be named for that purpose. — 
lie liiossER, Ex p, Boulton (1801), 3 New' Re]). 

on. 

5377. ,] — AVhere the jiarties 

whose names apjjearcid as attesting witnesses on 
I lie face of a wall wiiich w as disputed by the widow, 
decliiK^d to state the circurnstaneCH uiidc*!' which 
it was executed, tlie ct. refused to oitha* their 
attendance for the jiurpose of examination, or 
to allow of inUTiogatories being put to them on 
the subject by the widow'.— E vans v. .1onp:s (1807), 
30 L. .UP. A M. 70 ; 10 U. T. 299 ; 15 W. R. 775. 

5378. .]~/7i the Hoods of 

Hamper, No. 4333, ante. 

5379. .] — Tw'o atUisting wit- 

nesses to a codicil had refused, after proper a])pli- 

t. ation, tD make a necessary affidavit as to the 
execution of the testamentary document : — Held : 
both must attend for examination unless they 
made the required affidavit wdthin seven days, 
A must pay the costs caused by their previous 
refusal.— Bays (1909), 54 Sol. Jo. 200. 

5380. What must be proved — Attestation & 
execution.] — A witness to a deed must not only 


p:t)ve his own attestation, but also the execution 
of the deed by the person executing the deed.- - 
Biix V. Unett, Loxley v. Hill (1818), 3 Madd. 
370; 60E. 11.511. 

AnnoicUivn — Consd. WUilclock v. Musgravo (1833), 3 Tyr. 

r.4i. 

5381, Handwriting of attesting witness.] — 

Scvible : where one of pltfs. is an atU'sling witiu'ss 
to an instrument, the pioof of the execution t)f 
which is essential to deft.’s case, it is enough ft»r 
deft, to prove the handwriting of that pUf.- - 
Sthange v, Dasiiw'Ood (1825), Coop. Pr, Cas. 
497 ; 3 L. J. O. S. Ch. 194 ; 47 E. R. 017. 

5382, Weight of evidence.]— A subscribing w it- 
ness wiio contradicts his owm act of att-ostation 
may be a good witness to support another sub- 
scribing wdtncss in other cireum.stances.- Broome 
r. Ellis (1758), 2 Lee, 525 ; 101 E. K. 427. 

5383, .] — 130E d. COUNSKI.L v. Caperton, 

No. 5299, ante. 

5384, ,J — A deed proved by the attesting 

wdtness viva voce at the hearing is well irroved for 
all purposes in the cause, unless it is im]>eachtHl.' 
Bow’8p:r V. Coi.RY (1811 ), 1 Hare, 1U9 ; 1 1 L. J . i4i. 
132 ; 5 Jur. 1100 ; 00 K. H. 909. 

Anrukaiiovs ; — Mentd. llowanl v. FauBhawe, [IBlRt] iJ Cli. 

581; Dcmiy r. EvaiiH, (lUlO) 1 K. IL 203. 

5385, .] — Where a decal is iiu]>eaehed by 

deft.’s answer, although the evidence by affidavit 
of an attesting wdtuess may not 2>( r sc be sullleient 
proof of t he instrument, t he. ct. w ill not at the hear- 
ing reject such evidence totally, hut take it vnleat 
(pianiu 7 n . — .lAMi-isr. Cwynnk (18o3), 2 W. R. 122. 

In will cases.]— 8Ve Wills. 

6386. Cross-examination of attesting witness— 
When allowed.]" “A ix rson devisixl laxil ]>roj)erty 
to his widow' for lib?, A after Ik'J.* death to his 
cliildnm equally, witli a. i)ow(‘r to the widow to 
mortgage or soil, in ease “ the lund ” arising from 
the real A pt'rsonal estate of ti'stator was irot 
sufficient for th(^ maintenaiici' of the widow'. 
Tire w'idow executed a mtge. of the ])i‘oi)('i‘ty for 
£30 to hei' son T., A it was ))roytHl that, four years 
befor t! the mt ge. T. advai»e<‘d his mother a, sumh'HS 
than £1 t-o l)aya ])oor rate', t!»a(. six* W'as unable to 
})ay. The suhs(aibing w'itness to tlx* mtge. de(‘d 
had acted as altoi*ix‘y both of tlx; widow A 3'. 
respecting it. On the trial of an ejectment by t lx; 
administratrix of 3’. to recove r the juopeity uixler 
the mtge*. deed : — Held : tlx; subser'ibing wit rx’HS 
might ho cross-examined to slx>w t hat tlxi sum of 
£30, mentioned in the* mtge. d(‘ed, A in tlx* inx eipt 
at the; back of it, w'as nevi'r in fact advanced. - - 
Doio d. 8A]/r V. Carr (1841 ), Car. A M. 123, N. P. 

5387. Witness denying due execution 

of instrument.] — Where on the trial of an issue; 
devisaxii vel from the (3. of (3i., ]>llt., in 

obedience; to the rule of that ct., calls the s(!Cond 
attesting witness, w'lio gives (wideax’e adverse to 
pltf., the counsel of pltf. may put (juestions to Jiim 
in the nature of a cross-examination. -• B<)WMAN 
v. Bowman (1843), 2 Mood. A R. 501, N. l^ 

5388. ~.]-- JoNJ-:s v. Jones, No. 4815, 

ante, 

- — — ,] — SeCf (jcncralhjy Sect. 0, sub-sect-. 2 ; 
Sect. 8, sub-sect. 1, B. ; Sect. 8, sub-sect. 2, 14., 
ante. 


PART V. SECT. 10, SUB-SECT. 3. 

6380 i. What muiU be proved — A tUMta - 
Hon dt execution .] — Where a witnese 
t-o a mt8:c. by two sweam that ho saw 
both oxecutc, whoa in fact he only 
saw one, & the mtife, has been rofcistcrcd 
on such affidavit, it is suffic’ent. — 
I)E Forrest v. Bunneix (1838), 15 
U. C. R. 370.-~CAN. 


Signature by 7nark.] — 

IVhere thnw persons witnessed the 
exeeutlon of a will, two of them 
Hlgmed by their marks &. weits unable 
to identify the will produced, but the 
third did ho & aim proved the marks 
of the others : — Jtela : this proof w’as 
sufficient txi entitle the will to probate. 
— ife Hanlon *8 Will (1874), 2 Puif. 


6382 i. Wright of cvidcrwe.] ~An nt- 
teHlirnr witness (o an instninient is not 
nmdored incompeUxit to prove its 
execution, by snbs<xiuently riiaklntf 
a contracst by which J»e becomes 
interested in iJje n;sult of a suit, 
when? hlrt lestlmony is necessary In 
support of the Instrument. — D kought 
t>. Drought (1825), 3 Ir. L. Rcc. N. b. 
242.-~IB. 
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tied. 10. — Atledun/ wilitcmen : Suli-ncd. 4. Heels. 
11 «t- 1 2 . I’ari VI. Heels. 1 <& 2 : Suh-scel . 1.] 
SUM-HECT. 4. - COXTRAUTCTION OF AlTESTINU 
Witness. 

5389. Witness denying attestation.] -Pike t\ 
Badmeuinu (1723), ciPid in 2 Htra. 1096; 93 
K. it. ior>5. 

Annotai ion :• Reid. Ewer f. AmbroHO 3 U. C. 74G. 

5390. .] — A wiiiu‘HS i.s not at liber-ty to 

contradict hi.s ait oHtaiion ; A in Hiich a case other 
evidenn*, from eireumstancf'S, is admissible, as 
whtn’c there is no witness or the person does not 
exist, sealinpf A delivery may be presumed from 
proof of the hafjd writing. ih;inio\VES r. Ja)ok 
( 1805), 10 VcH. 470 ; 32 K. It. 927. 

yi nriijliU iontf : -M0ntd. (ObHiiri v, J)’KHt.o (1813), 2 Y. & C. 
<!h. CuK. .012; Intfram r. Thorp (181H), 7 Hare. 07; 
iTJeo r. Mucmilay (18.02). 2 Do (1. M. He U. 330 ; PiilHford 
r. ItjfliardH (1S.')3), 17 Doav. 87 ; Lake v. Hnittoii (1860), 
8 Du (i. M. A. t). 110 ; UobHon r. Devon (1867), 6 W. It. 
721 ; 8lini r. (Voucher (1800), 1 De (1. K. & .1. 618; 
HOipheoH r. VeuubloH (No, 2) (1802), 31 Hoav. 121 ; lie 
Ward (1802), 31 Deav. 1 ; Jic 'richoner (J80.7), 3.'i Deav. 
317 ; Lloyd r, HankH (1807 ), L. K. 4 Kfi. 222 ; iic Dverond, 
(iurm y. kx jj. OakoH & IVek (1807), J.. It, 3 Kq. 670 ; 
Hani8hlre v. Dolton (1800), Jj. Jl. 8 Efi. 201 ; Hill v. Lane 
(1870), Jj. It. n Kq. 216 ; Peek r. Onrnc'y (1873), L. It. 
0 JI. Ij. 377 ; EjJOfUjHlloM v. Jjondonderry (1870), 1 Ch. D. 
003 ; Drownlie •?'. ('antpt)ell (1880), 6 App. l^aH. 026 ; 
Malhlaw r. Yi ltM (1882), 10 Ij. T. 170 ; Jic Dungai’n TrimtK 
( 1 885t). 6 8 Ij. .1, Ch, 316 ; Derry c. Ih ek (1880), 11 App. 
C/iM. 337 ; L. 6i N. VV. Dy. v. Donlfori (1800), 03 L T. 
727 ; Low r. D(Hiv(>rii', 118011 3 Ch. 82; Thlsdon r. 
’I'indall (1801), 10 W. K. Ill ; DalkiH OoriHolhlated Ck). v. 
Tornkln^oji (1803), 12 W. It. 201 ; VVilliainti r. I’incknoy 
(1807), 07 Ij. .1. Ch. 31; WhitOiufton r. S^-ale-Huyne 
(1000), 82 L. T. 40 ; KxiOorinjf Laml Ac MineralH Co. v. 
Kolckinann (1006), IM Jj. T. 231 ; Noctuii v. Ashburton, 
110111 A. ('. 032. 

5391. Witness denying due execution— Of bond.] 

- Where the atUssting witne.ss to a bond, on beini^ 
called tt> })rove its t‘xecuti<m denied liavin^ setui 
it exeeuted ; Jlrld : it nii^:ht be provt^d by 
(‘vid(.uu‘(’ of the bandwritinK t>l th(^ party. — HoxEit 
f. JtAMKTii (1819), tiow. 175, N. P. 

5392. Of deed.] ™Wb('r(‘ a detil is to bo 

proved, t h(' et. will ohliv^i' t he parties to products 
the living? witne.ss, b(d<;r<^ they will admit any 
eircuinstantial evidence; ; A altliougli in this case 


the witness denied his being iirescnt at the execu- 
tion, the circumstantial evidence given afterwai-ds 
so prevailed, that the jury found for the deed 
(PitAT'r, C.J.).— Bodmin v, Pyke (1721), 11 Mod. 
Hep. 315 ; 88 E. K. 1079, 

5393. .] — If a deed purports to be 

executed by A. in the presence of B., as attesting 
witness ; B. swear's truly that it was not 
executed by A., in his presence, the deed cannot 
be irroved by evidence of A.’s handwriting, or of 
an acknowdedgnumt by A., that he had executed 
it. — P hipph V. Parkeh (1808), 1 Camp. 412, N. 1\ 
AniwtatiofiH : — Consd. Talbot v. Hodson (1810), 7 Taunt. 

261. Reid. Lemon v. Dean (1810), 2 Camp. 030, n. 

5394. .] — If the attesting witne.ss to a 

deed swears that he did not see it executed, it 
may be i)roved by evidence of the handwriting of 
the party. — F itzoeuald v. Elsee (1811), 2 Camp. 
635, N. P, 

Annatation Refd. Talbot r. Hodson (1816), 2 Mai*sli. 627. 

5395. .] — If an at testing witness to a 

dcixi deny having seen the de;ed executed, other 
evi(h‘nc(; of the execution is admissible. — T albot 
V. JloDsoN (1816), 7 Taunt. 251 ; 2 Marsh. 527 ; 
129 E. n. 101. 

Au.nAAtdioioi : — Reid. Hall r. Dainbridjfo (1818), 12 Jur. 736. 

Mentd. Dutlcr r. Itrown (1810), 1 Drod. & Ding:. 00. 

5396. Of promissory note.] — If the sub- 

scribing witne.ss to a }>roini.ssory not<; swears that 
lie did not see it drawn, it may be proved b\^ 
(;vidence t)f tin; liamiwriting of the maker. - 
Ekmon V. Dean (1810), 2 (^amp. 636, n. 

Annotation : — Consd. Talbott’. lIodKon (1810), 7 Taunt. 261. 

Of Will.] - jSVt Exiccutoks ; W 11 J.S. 


Sect. 11.— EVIDENCE OF OPINION AND BELIEF. 

aScc Ibu't II., Sect. 7, anic. 


Se( T. 12 — WEIGHT OF EVIDENCE. 

jSVc Part HE, Sect. 8, ante. 


Part VI.- Expert Evidence 


SEcr. 1. -IN GENERAL. 

Ui»iuion of non-exi>ert witnesses, sec Part 11., 
Sect. 7, sub-sect. 3, (mtc, 

5397. Whether admissible -General rule.]— The 
ct., when nssisE'd by Trinity Ma.sters, will not 
allow of nny opinions on the nautical points in- 
volvi’d iti issue to he oiTered in evidenee, 

'J3ie opinions of nautical men on a question of 
seamanship, indeed of men of scienee on points of 
Hciene(! g<*nerally, when a clear statement of the 
whole of the facts lias been laid before them, is 
atlnii.sHihlo evitlence in this ji.s well as other cts. 
ifferVvn.). Tiiio Ann A AEvry (1813), 2 Wm, Boh. 
.189; 2 Ij. T. O. S. 107 ; 7 ,lur. 999; 166 E. U. 725. 
AnnottUion :■ COQSd. Tlic .Sir Kobert IVol (ISSb), 13 L. T. 

,364. 

5398. Confined to matters of sclentlflo 

knowledge.] Pit f. seeking ti> interfere on tlie 
ground of nui.sjuue with a work carried on in a 
normal manner must, in t>rder t-o sustain his suit . 
sIjow that lu' lias incurred actual A substantial 

visible damage. The primary evidence of such 
damage should lu^ that of ordinary wituess»*s. 
Si’ientihc evidtuice should Ih^ resuH-i‘d U>, not 

PART V. SECT. 10. SUB-SECT. 4. 

1 . JPUncM dmyinff due rxrciUifin — 

Of iciif.l" Tbo ct. reruHod to set aside 


e.stablish the fact of the damage, but only to 
explain the causes of it. The ct. wnll not in such 
cases send an cxi>ert to report where sucli course 
would ill fact be giving a new trial on new evidence, 
A delegating the judgment of th(^ ct. to that of the 
expert, nor will it direct an issue where the state 
of things may have been inatorially altered from 
lap.se of time since the institution of the suit.— 
SAJ.VIN r. North BpwAxrEprzTH Coal Co. (1871), 
9 Ch, App. 705 ; 41 Ij. ,1. (^1. 119 ; 31 L. T. 154 ; 
22 W. U. 904, E. J.r. 

AnfU*tationH : — Mentd. Sliotts Iron Co. r. IiikHs (1882), 7 
Aih». (^a». 618 ; Fiotcher r. Dcalcy (1886), 28 Ch. D. 688 ; 
M'Miirray r. Cadwell (1885)). 6 T. Jj. Jl. 76; A,-Ci. r. 
Manchester Corpn., [185)31 2 Ch. 87 ; W'ood r. Conwuy 
(’orpn. (15)14). ID) L. T. 5)17 ; 8lack r. Leeds Industrial 
Co-op. .StK'.. [15)231 1 Cb. 131. 

5399. .] — B. r. Cai'I'KRMOUL (1891), 

121 C. C. Ct. Cius. 151. 

5400. To construe modern Act of Parlla- 

ment.j —Expert evidenei; as to the meaning of 
tirdinary English words in xi modern Act of 
I’arUament of general application is not admissible. 
— (Amden (Marocis) r. Inland Beveni e Comrs., 
[19141 1 K. B. 641 ; 83 E. J. K. IE 509 ; 110 E. T. 

been adhabited or acknowledged in 
her proMcnoc. — Foaiicjn's r. Low'*a 
TrusI'KICS, 119071 8. C. 1240.- SCOT. 


a will on tbo uiusiipported t«atimony of 
one of the attecUng: wltnouses to the 
effect that testator’s olsruature bud not 
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173 ; 30 T. I.. 11. 225 ; 58 Sol. .Jo. 219. O. A. ; on 
appeal, sab nom. Inl.\nd Kevenue Comes, r. 
Camden (MARQrEss), [191 5J A. C. 211, TI, Ij. 
Annotaiions : — Mentd. Kinjr r. Cadogan (1915), 113 L. T. 

K95 ; Eeoi. Couirn. f<»r Kiiifland r. 1. K. Comrs., (1919] 

2 K. It. G7. 

5401. Expert evidence distinguished from sur- 
mise.] — SemhJe : wl\at was said i>y I^ord 
Halsbury, in Baniahos v, Bershnm Colliery Co. 
(103 L. T. 513), as to }>ropositions being proved in 
a ct. of law by ]>roof of evidence A that that was 
nut satisfied by “ suiniLse, conjecture, or giK\ss,” 

nature of a mere opinion. — L ewis v. lN)nT or 
L<unih)N Authohity (1911), 111 L, T. 770; 58 
Sol. .lo. 080 ; 7 B. W. C. C. 577, C. A. 

A nw^latiotis .— Refd. Jouofi r. itiiD.Ht, Keou Niddefolds 

(No. 1 ) ( 191 .‘>), «0 Sol. Jo. 75 . Mentd. Kurwickor r. 

JfiOudou Clravintf Dock Co., 1191GJ 1 K. It. 970. 

5402. Function of expert witness — To give 
opinion on. particular facts.] — Whine seientitic men 
are (“ailed as witnesses, they are not entitled to 
give their opinions as to the facts proved at the 
trial. -.1 am ESON r. Dimnkald (1820), 12 Mo(3re, 
C. l^ 118 ; 5 L. J. O. S. C. J\ 30. 

5403. — ~ Not on facts which Jury com- 

petent to decide.] — B. xm.vdoe r. IIyan, No. 5121, 
Ut)sf, 

■ Medical witness.] — Sec Sect. 2, 8ub-s('ct. 1, 

'post. 

Nautical witness.] — See No. 5112, posf. 

5404. Extent of evidence — Whether opinion 
acted on.] —Where a skilled witness says that in 
the courstt of his duty he formed a. jiartieular 
opinion on cerLiin facts, he may furthm* he asked 
in examination-in-chief liow he went on to actt 
u])on that o[)inion. — Stei'IIENson r. Kivkr 'J’yne 
I.MPIIOVEMENT (’OMRS. (1809), 17 W. It. 590. 


5405. .] — Birreix v. Dhy'er (1884), 

9 App. Oas. 345 ; 51 ]>. T. 130 ; 5 Asp. M. I., C. 
207, H. I.. 

Expenses of expert witnesses.] -AVc Part V., 
Sect. 3, sub-sect. 5, 1>. (6), ante. 

Costs of action in which expert witnesses called.] 

— Sec Practk’E. 


Sect. 2. -PARTICULAR CLASSES OF EVIDENCE. 

SuR-sErr. 1 . — Medical Evidence. 

5406. What witnesses may be heard — Midwife — 
As to pregnancy.] — ThkCahdner Peeuace (182 1). 
L(? Marciuint's Beport 109. 

AtuKftations : — Mentd. (Jiirnoy r. (Inrnoy (18C3), 11 W. II 

(159 ; CJaskill v. (Jawkill, U9‘21 ] P. 425. 

5407. Attending confinement — To 

prove live birth.] — Ppon a tpiestion wlu^ther a 
(“hild was, or was not born alivt^, the evidence in 
the animiative of t he a(*c()ucher who atLmded the 
mother in Iht conlin(‘nient, A who was a p(R'8on 
of competent .skill it integrity, was taken to out- 
W(dgh the contrary opinions of immcrous medical 
men of ominemaj who were subse(iuently consultx^d 
u])on the facts stat(“(l.“ llRcxav v. Kei.loc'K (1891 ), 
30 L. .1. Ch. 498 ; 1 L. T. 572 ; 25 .1. P. 595 ; 7 
Jur. N. S. 789 ; 9 W. B. 939. L. ,1.1. 

5408. What evidence may be given — Whether 
confined to matters within personal experience.] — 
STUIUIE r. Jl AI.DIMANT, No. 5437, 

5409. Whether confined to personal know- 

ledge— Opinions based on evidence of other wit- 
nesses — Cause of death.] — B. v. Newton (1850), 
cited in Wills’ ( Urcumstantial Kvideiu'e Otli ed . 
at p. 158. 

6410. Whether wound self- 

inflicted.] — On a trial for murder the evidfRice of 


PART VI. SECT. 1. 

5402 i. Fufu^tion of rxjifrt irUm-SM— 
To aivr. opinion on pnrtintlar fartfi.] — 
It is not nocessary to tmibody in a 
(lueMllon jMit to an expert an a hypo- 
thotlcul (lUOHtiori all tlu* faetH relatiiiK 
to tho subject upon which the opinion 
of tho witness is asktul. Jt is Huftlcieiit 
that one fact which has been proven, 
or in<.nv than uiui, be stated to the 
witness, & be is told to assume the ] 
truth of the fact stated, A. his oidnion 
is asked upon It. — Wirson v. Dell 
( 1918). 45 N. D. It. 412.— CAN. 

6402 ii, — - .1 The facts of the 

case under trial ou«:ht to be stated 
to a witness ealhal to jrive Ids ojnuion 
as a person of skill, V.xin.v.s v. Kepckn 
(1820), 2 Muit. 250.— scot. 

m. Limitalum of numbrr of expert 
nntncBHCH .] — Dy 2 Edw. Vll., c. 9, h. 1, 
only live expert witnesses can be 
called by either side on the trial of a 
ease. — D olgk v. Jl. (1900), 27 C. L. T. 
151 ; 38 8. C. It. 149.— CAN. 

n. .] — Where a county ct. 

judge had allowed six witue.sses at a 
trial to give opinion evldeiK^e in spite 
of objections that proper application 
for additional expt^rls hud not been 
mode pursuant to statute : — Held : 
the provisions of tho statute had been 
violated & there should bo a now trial. 
— Rick v. SocKierr (1912), 23 (,>. W. R. 
002 ; 4 O. W. N. 397 : 27 U. L. R. 
410 ; 49 C. L. J. N. 8. 72 ; 8 i>. L, K. 
84.— CAN. 

o. .] — Tho exclusion of tho . 

testimony of ordinary wit, nesses, who I 
may express an opinion in the course 
of testifying tho faerts, but it is not 
contemplated by Allajrta J'Jvldence 
Act, s. 14, puts a limit to whut is known 
as expert testimony. — He. .S(’amk.v A: 
Canadian Northern Rv. Co. (1912), 
22 W. L. H, 105: <i D. L. R. 142; t 
W.W. H. 1006 ; 5 Alta. L. R. 376.— CAN. 


p. Ht port of experts — WheAher bar to 
other evidence.] — .Si'OTr v. Payeitk 
(1879), 24 L. C. J. UK- -CAN. 

q. - When rejected .] — Tho cis. 

ought, as far as iiosHible, to accept 
favourably the reports of exports, it 
to reject them only so f;ir as there are 
irregularities or illegaliUes of such a 
nature us to pndudlco the parties. — 
Cannavan V. Huysox ( 1884), M. L. R. 
1 8. C. 221 ; 8 L. N. 134. -CAN. 

r. .) — If an Injunction 

JuvH betui grant(Mj r(‘stralning a person 
from interrupting the access of light U. 
air to certain windows. 8c the ct. con- 
niders that the injunction has been 

I infringcil, an atUichimint will Issue, 
even though deft, has pro(‘(*cded 
according to the advice of his surveyor 
A JcguJ adviser in constructing the 
building complained of as a breach of 
the injuncLion. Tho ct. in such cases 
do(‘H not consider itsidf bound by the 
opinion of surveyors, hut will form its 
own judgment.” IhiAXMiVANiiAH Hau- 
.nvANOAH r. Mayaram Hamaldaw 
( 1862), 1 Horn. 148.— IND. 

s. Conflict of opinion as to value.] 
— it is not as a general thing tlio best 
rule. In cases of varying opinhm as to 
value, to reject one set of witnesses 
in toto lie to adoi>t tho figures tjf an 
opposing set. It is rather t-o be siip- 

»osed that noitbor Is exactly to lie 
ollowed, 6c that truth lies somewhere 
between tho extremes. — JM unhik v, 
Li.vdsav (1886), 11 U. R. 520.— CAN. 

PART VI. SECT. 2. SUB-SECT. 1. 

5468 i. What eHdence nwp be piven ~ 
Whether confined to nuttier s uAlhin 
pexmmal experience.]-— A further <juch- 
tion uas reserved as Ui the com- 
petency of u witness, a medical man, 
to give evidence as to the distance at 
which the gun with which tho wound 
causing death was infticted, was hedd 
from the body of the dcajeased. 


9'ho uitiKsHH in (iu(<stl(»ii had given 
evidenc(> as follows : “ 'riiero ar(» 

imiiein in mt>dical selenm' from which 
it can bo said at. ulint distance small 
siiot an* fired at tie* bo«ly. I luivo 
studied (his not from pcM'sonal ex- 
I)erieiicc, but from books, J base 
my ojdnion as to the distance not so 
much Uj)on tbe abseiuM' of burning 
as from Ujc size »»f lh(i wound, 8ir. the 
digged nature of t lu* edge ” : -Held : 
(he wit, ness having been shown, 
primd joeie, t.o In* an »-xi>crt. t he ques- 
l!on was regular (S:. t he answer pn»perly 
KJceived. I’hekpeu Ji. (1888), 15 
8. C. R. 401. CAN. 

5409 i. - 'Whether confined to per- 
soiuil kmnvh d{p: --- Opinions Itased on 
evidence, of other icit nesses Canse, of 
prolapsus uteri.] - Where a ijractlsing 
physician was allowed to give Ids 
oi)lnlon of the manner in which 
'ftrolajtsns uteri w<jnld be caused, A', 
the degree of violem^e t hat would pro- 
duce it, & of the symptoms of the 
di.wase A other matters relative to It, 
without having made a jiersoiial 
examination of the patient In regard 
to it, or having Imard tho other wit- 
nesses 7/ e/d ; as Ills opinion did not 

in any way <lepond iJiu)n tlio clrcum- 
stanees dotalh'd by tiio other wlt- 
but entlndy upon Ids kmjwledgo 
a.<!qulred as a medical ni*actiUoner by 
ills study 6c pratdlce in other cases, 
the evidence wns jnopcrly r(H*A»jved.- ~ 
Napiek V. FKicutfHON (1878), 2 I\ 6c D. 
415. -CAN. 

t. — Ape of child.] - lI|»on a 

charge of having carnally known 6c 
abused a fcmal(3 (jblld under the age 
of 10 ycjars scieuitittc evidence of the 
evidcnciJ of experts can bo addiuiod 6c 
is receivable us some evidence of tho 
age of Uio cldld. 'it. r. C^imm (1883), 

1 g. L. J. 136.— AUS. 

a. Menttil stute cf' capacitu of 

alleged lunatic.]- - Tho Hupremo Ct. 



r)io 


Evidence 


Sf’H. 2 . — Particular clasftes of evidence: Suh-secis. 

1 

an expert medicnl wiineHg as U-i whether In liis 
opinion a wound was self inflicted is admissible if 
the st ate in whiclj the body & wound were found is 
described to him, as being his ojdnion on assumed 
facts, although lui has not himself seen the body 
At the w'ound.- K. r. Mabon (1911), 70 J. P. 184 ; 
28 T. Ta K. 120 ; 7 Or. App. K(^p. (57, 0. (I A. 

6411. Opinion as to fact of pregnancy.] — 

Tue OAiiDNiai. Pekkaok (1824), J^e Marchant’s 
Iteport. 1 Oi). 

AnnolaiianH :■ Menid. Otinuy r. (iiimey CIHC:!), 11 W. IL 

059 ; (lanldll 1 \ (iuMkill, llirjl j nc,. 

6412. Proof of voluntary residence In 

lunatic asylum.] - TIh^ (piestion being aa to the 
sanity of tlie t<*stafor, evidence of surviving 
nn*dical atfendant on a lunatic tusyluin in which 
sht‘ resided at the time of the making of the will, 
received, to show that she W'as sane, & that her 
<‘oniinuarK‘e in the. asylum was voluntary. — 
Martin v. .Iounhton (1858), 1 F. Ai F. 122. 

6413. Competency of deaf & dumb witness.] 

— At the trial of a i)ris(>ner for assaulting with 
itii<!nt to ravish, it, appeared that yirosexutrix was 
deaf 6i dumb, &, her father, who had boon sworn to 
iiiteri:>r<*t in the case, having stated that he believed 
luu* not, to be aware of the natures of an oath, 
the judge summoned an (‘Xpert for his assistance 
who, before being sworn to interpret, endeavoured 
to ascertain tin; oxtxnt of b(;r intelligence, iV. 
reportiul thereon to the ct. ; tin* judge thereupon 
allowed tli<i exiRii’t to he sworn to interpret, & the 
prosecutrix, through him, to be sworn. The 
(ixarnination y)ro(‘(‘eded some way, &> amongst her 
replies was one that, she had (consented to what 
liad been done to her by yirisoner ; as sin* 
answered yes to almost every rpicstion, the expert 
informed the ct. that ho Wiis satistied that he had 
been mistaken, A, that she w^as unable to under- 
stand liim, &, the ct. tln^reupon decided tJiat any 
further examination of her would b(^ unsatisfac^tory. 
----ll. V, WiilTKHKAi) (18(10), Iv. K. J F. i\ K. 3:i ; 
35 I.. .1. M. 0. 180 ; U L. T. 489 ; 30 J. 1\ 391 ; 
II W. K. 077 ; 10 (hx, V. C. 234, C. V. U. 

5414. Materiality of facts not disclosed by 

assured.] — The eviihmco of medical men as to the 
uialeriality of facts not disclosiul by an assured, 
is adinisHil)lo in an a(’tion on a policy of life insur- 
atice. — Y okke V. Vokksuihk Inbuuance Co., 
[1918] 1 K. B. 002 ; 87 B. J. K. B. 881 ; 119 L. T. 
27 ; 34 T. L. K. 353 ; 02 Sol. Jo. 005. 

5415. Function of witness — Not to weigh evi- 

dence — Sanity. 1“~Feerkii8 (Fart.) Cabe (1700), 
Fost. 138 ; It) State Tr. 885, 940, 11. \u 
Anmdation Menid . It. r. IJmirdou (1847), 2 Car. & Kir. 

3(i«. 

5416. — — — - On a triid where the 

defence is insanity, a wit ness of medical skill may 
he asked wh(?thcr such A: such ap[)earauc(\s, piovod 


by other witnesses, are, in his judgment, symptoms 
of insanity. But quaere, whether, he can bo aaked, 
whether, from the other testimony given, the act 
with which prisoner is charged, is in his opinion, 
an act of insanity, which is the very point to be 
decided by the jury. — li. r. Wright (1821), 
Buss. By. 450, C. C. B. 

AnnotiUUm Polld. 11. v. Searlo (1831), 1 Mood. & R. 75. 

5417. .] — On an issue as to the 

state of mind of a testator, a medical man con- 
vereant with cases of insanity cannot be asked his 
oj)inion os to the insanity of the testator, founded 
upon th(5 evidence givcjn at the trial in his hearing. 
-Doe d. Bainbkioge v. Bainbrioge (1850), ](► 
I.. T. (). S. 245 ; 4 Cox, C. C. 450, N. P. 

5418. .] — Sharpe v. Macaulay 

(1850), cited Powell on Evidence, 4th ed. 81. 

5419. Question for Jury.]— On 

a plea of insanity at the time of making a contract-. 
tJie opinion of the medical irum who gave certifi- 
cates on which deft, was confined as insane, at or 
about the time, is only evidence for the jury, wlio 
must judge of the grounds on wliich it was formed. 
—Bov ATI’ V. Tribe (1802), 3 F. Ac F. 9. 

5420. — Question for court .] — T1 k‘ 

quest ion of mental capacit y is one for the ct. befor<‘ 
which the matter comes, Al not for the doctors, 
Ac the ct. cannot lu* relieved by medical testimony 
of obligation to form an independcnit opinion on 
the t(xhui(‘al aspect - B k’HMONd r. Bichmonh 
( 1914), in B. T. 273 ; 58 Sol. Jo. 784. 

State of mind at- time* of part icular act, see, also. 
Criminal Law, V\>1. XI Y., p. (>3, Nos. 282-285. 

5421. — Negligent medical treatment.] 

•Deft, liad ph'uded truth in justillcation of a 
lib<‘l, part of which alleg(‘d that a pliysician in 
r<*fusing to act wiUi pltf., also a physician, had 
“ lionourahly Ac faithfully discharged his duty t-o 
his medi(*ai bretlinui ” : 7/rW ; it was not 
competent to deft, to otTer in evidence the opinion 
of a medical witness on this head. 

Witn(.‘8ses skilled in any art or science may be 
called to say what, in their judgment, would be 
the result of certain facts submitt(‘d to their con- 
sideration ; but not to give an opinion on things 
with wliicli a jury may suyrposed t(^ be equally 
well acquainted (Tindal, C.J. ). BamaocH'] v. 
Byan (1832), 9 Bing. 333 ; 2 Moo. Ac S. 421 ; 2 
B. J. F. P. 7 ; 131 E. \l, 040. 

5422. Bkti r. Piehpont 

(1802),3E. A: F. 35. 

5423. Cause of death.] — B. v. Newton 

(1850), cited in Wills’ Fircuinstantial Evidence, 
Otli ed. at p. 158. 

5424. — .] -B. V. Palmer (1850), 

Phillippa on Evidence, 0th cd. 398. 

Art notation : Mentd. K. V. Barrett (1870), 18 W. K. C71. 

5425. To interpret particular facts — 

Whether symptoms symptoms of Insanity.] — 


hat* jurlsdiotlou. under the C'harter 
of Jiifitloe. to make an order that 
medical experts Bhuuld examine an 
allesred lunatic report to the ot. on 
lilB mental nlate &. capacity . — Ue 
\V. M. (UI03), 3 8 . R. N. 8 . W. 362 ; 
20 N. 8 . \V, \V, N, 12L— AUS. 

b. IMmttino evUUnce — Causi- 

of di’oth.l - Tlw priwoncr’H witnot>’H hav- 
inir ntated that death was cauHtni by 
two blown from a stick of txyrtain 
dliuenidons '.-—IJeM : a medical witness, 
previoimly examined for the Crown, 
woe pronerly allowtal to be r<H?alled 
to stnte tlmt. In his opinion, the Injuries 
found on the body could not have 
been so ot'oasloned. — U, r, Jonhs 
(I8 (d»), 28 U. C. U. 4 HI.— CAN. 

— Trsfnmmfary Wixin'lj/.l — A 


medical witness may state the con* 
elusions ho has arrived at oh to the 
capacity of testatrix to transact 
bvudnt'ss, &: to make aji intcUltrcnt dis* 
p<v<itlou of her property, from the 
olrcumstanoos known to fdm, without 
first etatliuic Uie facts upon which h© 
bases hLs concluslouH. — D ok d. Hazj:\ 
r. Sr. (Tiuucu (1879), 18 

N. B, IL 479.— CAN. 

ij, Opinion that tiNmnin incap- 

able of child-bearing, ] — The evidence 
of a physician who had mad© a medical 
examination of petitioner, showed that 
senile atrophy of the uterus & ovaries 
had proceeded so far that it would b© 
an impossihlUty for pretrnauoy to take 
place : — //eld ; the master should have 
accepted the ©Tldencse as sufficient 


f )roof that petitioner w’os physically 
ncttpable of child bearing . — Re G. 
(1891), 21 O. U. 109.— CAN. 

0 ^ QiwNfton of diagnotrit.] — 

In an action for damages foy mal- 
practice, physicians of a school 
different from that of deft, are com- 
petent to testlfj" on a question of 
dlagnoRis, — G iubons r. Harris, (1924 1 
1 I). L. K, 923 ; 1 tV. VV. II. 074.— 
CAN. 

5426 i. J^unciionoftrUne^s — To inter- 
pret part icniar fatXa — Whether symptom*, 
sympimns of tnsatiifp.] — Where the 
defence of insanity is set up, a medical 
man, who has boon present in ct. 
Sc heard the evidonoo. may be asked, 
as a matter ot science, whether the 
facts stated by the witnesses, supimslng 
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Febrkrs (Eari.) Case (IiOO), Post-. 138 j 19 
8tat« Tr. 885, 94(5, H. L. 

Jn^taHon .—Mentd. R. r. Bourdon (1847). 2 Oir. & Kir. 
366. 

5426. .]— II. r. Wrigijt, No. 

6416. crwfe. . , 

5427 . .j — Whon a prisoner s de- 

fence is* insanity, a medical man, who has heard the 
trial, may be asked whether the facts proved show 
symptoms of insanity. It. v, SEARldc (1S»11), 1 
Mood. & It. 75, N. P. 

5428. •] — Sharpe r. Macwui.ay 

(1856), cited Powell on Evidonco, 4th (mI. 81. 

State of mind at time of particular act, fire 
('RiMiNAT. Law, Vol. XIV., p. 08, Nos. 282 2S5. 

5429. Whether symptoms symptoms 

of poisoning.] — It. v. PATjvrini (1850), Philli])ps on 
Kvidence, Gth ed. 898. 

Amwtdiion .• -Mentd. R. v. Barrett (1870), 18 W. U. 071. 

5430. Whether evidence of negligent 

medical treatment.] — R ich v. Pierpont (1862), 2 
J‘\ iSc F. 25. 

5431. Not to give opinion as to truth of 

evidence — Allegation of cruelty.] — KvERirr v. 
KvERnT, FvERi'rr v. FvERi^rr Whatley (1919), 
Times, Novl 1. 


Sl’R-.SECT. 2. - Nai;ti(\\l Lvidenpe. 

5432. Whether admissible- When court assisted 
by Trinity Masters.] -The Ann A: Mary, No. 5297, 
ante, 

5433. - - — -.] -In Admit y. actions, where 

' »ted - - ^ 

Mastei’s], evidence as to matters of nautical skill 
A knowledge is not admissible, heruu', wliere in 
a damage to cargo action tlic judge found on the 
advice of liis iiss<‘Ssors tliat all screw alleys, l»owever 
well made, may emit snu'lls which may damage 
sensitiv(' cargo stowed in the vicinity, tlie Ft. of 
App(»al, being assisted by ass(‘Ssors, refused to 
allow applts., the shipowners, at the hearing f)£ tlie 
app(‘al, to call evidence to show that the particul.ar 
screw alley did not emit a sint'll, on the ground 
t hat it was a ijuest ion of nautical skill about which 
evid(‘nce could iK>t be given.— Tnic Assyrian 
(1890), 0,S L. T. 91 ; 0 Asp. M. L. C. ,525, C. A. 

5434. On appeals under Shipping Casualties 

Investigations Act, 1879 (c. 72).] - In appeals under 
above Act, tin* (’t. of Appeal will not permit 
witnesses to be called t-o give evidence ou (pnsstions 
of nautical knowh;dge tV skill. — I'liE Kestrel 
(1881), 0 1*. 1). 182 ; 45 L. T. Ill ; 20 W. R. 182 ; 
1 Asp. M. L. F. 4:'>2. 

5435. Evidence by afUdavlt.] -Tin* ct. will 

not rer<‘ive as evidence the affidavits of persons, 
professing to be skilled in nautical affairs, as to 
their opinion upon any case. - The No (1853), 
1 Fee. Ad. 184 ; 101 F. R. 107. 


5436. Confined to matters of skill — After 

accident.] — In an action on a marine policy 
witnesses were asked what, in their opinion, would 
have been the pi'oxier course for pltf. to pursue after 
the ship’s arrival at S., v hore she wtus abandoned, 
with regard to the abandonment of the ship, or 
the attempting to repair lier : — Held : t he quest ion 
was improper, as asking an opinion not on any 
mattt‘r of skill, but on the prudence of plff.’s con- 
duct after the accident ; which was the ival question 
for tlie jury. — R oyd v. Royal FxcniANOE Inshu- 
AN( E (’o. (1847), 10 L. T. O. S. 129. 

5437. What witnesses may be heard -Whether 
personal experience necessary.] -It is competent 
to the witness to give us liis judgment, if ho can 
.speak to the praetieo of a. long series of years, 
lie may jirove what is the ]>ropiu* way of di'aling 
with ships ; tV it is not lu'cc^ssary tliat ho shouUl 
have been personally engaged in the trade' to form 
an opinion as a inattin* of judgment. A medical 
man may give^ an ojiinion on a pmfe'ssional point, 
though the case may neve r liave ewenirred within 
Ills own ex])(;rieu(;e. It is a sedentilio ei]>inion, A 
he may give» it- just iis a man in ])articular trade' 
may give e'videuce of the usage of the' trade, though 
he mav ne'vtu’ liave been there'. Snuifn*^ v. llALHl- 
]\IANT (1818), 11 L. T. O. S. 28, N. V. 

5438. — — Shipbuilder.] - A shijibuilder may be' 
called as a witness to gives his opinion as to the 
seNiworthiness of a ship, on the facts state'el by 
others.- TuoRNTeiN V, R<.)YAL lOXCHANeJE ASSUR- 
ANCE Fo. (1790), Feake, 27, N. T. 

5439. — Lamp maker.] The^ evidence of the 
maker of a shi})’s lamp was aelmitl-eul to the> edTea*!. 
that it was of a similar construction with a grei/it 
number of others which ho liad Buppliesl to ships 
for many ye'-ara with gre'at suce‘(‘ss as evielence^ 
tha,t. if preipeu'ly trimmeei it woulel arisweu' e^very 
purposes of a ship’s lamp in ce>nfoi*mity with the 
regulations. The Samphire v. 3'he Fanny Rare 
( 1800), Holt, Aeim. 192. 

5440. On what matters admissible Seaworthi- 
ness of ship.] — Thornton v. Royai. Fxc hanoio 
Assurance tk>., No. 5128, rude, 

5441. - Matters of personal experience of 
seaman.] — Tim words “ jierils of the^ se^as ” in a- 
I>e)licy of insurance are tennis of ge'.neral impeirt, 
U[)on whie'h the ct. is Uj put a construction, in a 
ciisv where it is suggest/od on the one side that tiu' 
loss of a quantity *jf liquid was occasioned by th(' 
“ perils of the sea,” iV on the other side that it was 
leakage, for which the underwrit4‘rs were? not 
answerable, witnesses cannot/ be calh'd, asked, 
” Whether, where the cargo has not been shifteil, 
nor tin* casks damagetl, the running out of the 
liquid is in practice considerc'd as leakage, or as a 
lo.ss by the perils of the seas.” Rut this (luestion 
may be put to persons skilhsl in navig/ition, 
” Sufipose tl»e casks have not been shiftxid r»or 
damaged, but iha liquid escape's, to what do you 


them to bo true, shew a state of mind 
incapable of distlnffuishintr right from 
wrong. Where the opinion sought Is 
that of a inodlcal expert w ho lias had 
no previous acquaintance with the 
prisoner, A has merely road the deposi- 
tions without hearing the witnesses, 
the question must bo put to him In the 
form of a suppositious case, relating 
all the facts proved & askljig If, 
aasumlug all such facts to l>e true, they 
will inclTcato In the accused any, oc 
what, form of Insanity.-— K. r. Dubois 
(IStlO), 17 g. L. K. 20:L— CAN. 

5431 i. Not to give opinion as 

to truth of evidence — Or as to meaning 
of words used by other witnesses ,] — A 
w'itn€»$s. skilled in diseases of the eye, 
tvho had heard the testimony of deft. 


A the other witnesses, in an action 
against a Hurgeon for malpractice in 
oTM’ratliig upon pltf.’s eyes, was asked 
the following qmmtion : “ Is the 

statement of the me<llca] case, os given 
by deft. In evidence, reconcilable with 
the facta, assuming them to be true, as 
^ven by the other witnesses ? ** : — 
llfld : the question was improper, as 
the answer to it would Invtdve an 
opinion by the witness, not only os to 
the truth of what the other witnesses 
had sworn to, but also the meaning of 
the words they had used. — D iffin v. 
Dow (1882), 22 N. B. It. 107.--CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

f. Whether admis^Ae — When court 
assiided by nautical assessor, j— Where 


the ct. at the trial <»f a collision 
action has t he assistance of a nautical 
awwjHsor to advise on nil rnatUirs re- 
quiring nautical or other professional 
knowiedg(!, the evi<lciiee of experts 
as to the maiUM.feii)eJit of the ships 
shortly previous to the collision Is 
Inadmissible. Montukal Hahhock 
COMIW. r. i'HE Umvkiwk ( 1U06), 10 
Eich. C. H. 305. -CAN. 

j^jritlenr.e by depositions.] - - 

The ct. In maritime oases will not 
rect'ivo os evidence the dopositlon.s of 
p<^rsou8 piofewtfing to be skilled In 
nautical ulTuirti os to their opinions 
upon any cose. — i'HE Ann . a (1870). 5 
Q. L. U. 340.~CAN. 
h. What uritnesses may heard — 



r,i2 Evidence. 


Sed. 2. — Particular classes of evidence: Suh-sccts. 

2, 3, 4, 5, f), 7, 8 iK] 

lltil'ibutAi it, r* ” -(bt<»fT.8 t\ M Arts Fl. ALL (1830), 
7 Ac 1*. 507, N. 15 

5442. - Duty of captain in particular cir- 
cumstances.] - A iiiiutical witintHB cannot lx* risked 
whether Ite t hirikn, having heard the evidencrr in the 
cauHTj, that the conduct of the captain was corrc-ct 
or not. 

[Tiie opinion of the witness was obtained by his 
being askc'd what was the duty of a captain under 
certain specified circumstances.] - -Silt.s v. Bhown 
(I8 i0), If C. Ac 15 tH)l, N. 15 

/thuatatiim : menid. 'J'lie Manirarct OHSi), 29 W. It. 533. 

6443. Question of seamanship.] — Tni2 

Ann a Maky, Mo. 5397, otfe, 

6444. - Whether collision avoidable.] — 

Nautical witnesses may be asked opinion as to 
collision Ixang avoidable by care, tlie truth of the 
fat!ts being admitted. — D unfokJ) v, TiiATn.p:s 
(18M), 12 M. A:, W. 529 ; 1 Bow. At L. 554 ; 13 
J/. J. Kx. 124 ; 152 B. H. 1308 ; sid) 7ioni. Duhn- 
Fojfi) IK ^'iiATTi.KS, 5 1j, 35 01 ; 8 .1 ur. 780. 
/inmitatioiiM : -Reid. (Jard v. Caso (lb48), C) (5 B. 022. 

Mentd. Pero'H v. Meamoutli.shlrc Ity. U. Canal Co. (18.'»3), 

J7 Jiir, 532. 

5445. - ' — .] — In case for running 

down pltf.'fi ship, a nautical witness may ha asked, 
wlietluu*, liaving beard tluj evid(*nce, A: admitting 
the facts proved by pUf. to be trio*, ht; is of opinion 
tliat the collision could have bec^n avmided by 
proper care on the paiA of deft.’s servants — on the 
ground that it is a (piestion having ref(*rence to a 
matter of scieiuie, Ai. opinion. Fknvvk k v, IIblt. 
(1844), 1 Far. A Kir. 312, M. 15 


5446. Proper conduct of sealing voyage.] — 

S'niHUF IK 11 AT.DIMAN'r (1818), 11 L. 15 (). S. 28, 
N. 15 

6447. — Value of ship at time of loss.] — In 


estimating tlie value of a vessel at tlu; time of a 
eollisiori, whereby nha was lost, t he best evidence 
is the opinion of competent persons wlio knew the 
vess(d shortly Is'l'ore the, time of loss ; next, the 
<»pini(>n of persons well eonversant with shipping 
gtuK'rallv.THK Ikon-Mastkii (1859), Svv. 441; 
Mid I*:. K. 129(5 

yiriuotdfiotts Apprvd. & FoUd. 'rho llaniioiiidcH, 11003] 

J'. 1. Mentd. tTic I’liiindcipian, (I017J r. loi. 

5448. Efllcacy of ship's lamp,] -Tue 

SAMiMilUK r. 'ruE Fanny Hauk, No. 5439, anle. 

6449. Functions of witness Not construction of 
insurance policy.] IUouts r. M aiisiiai.c, No. 544 1, 
aa/c. 

5450. - - Not to weigh evidence.] -Suj.s v. 

liuowN, N<i. 5142, aa/c. 

Nrc, (fvnrratly^ Nos. 5492, 5121. atde. 


SUB-.9ECT. 3. — In Commeucial Casp:s. 

6451. What witnesses may be heard— Com- 
mercial men.] — Commercial men may bo called 
.IS witnesses to prove. th<*. meaning of any ]>ar- 
ticular exprc.ssiou used in a lett<*r on a commer- 
cial Kllbject. (^lACHANU V. ANOKICSTEIN (1791), 
I'eake, til, N. 15 

5452. Underwriters & Insurance brokers.] 

— lleft., a broker, having otTected policies of in- 
surance on goods for It., putting into Ids hands a 
letter from the supercargo of the .ship conveying 
the goods, told deft, t-ho policies were to b(* 
altered, Ae he must d(i the needful, in an action 
against deft, for negligence in this matter: - 
Held : brokers might be called to say, looking at 
the policies, the invoices of the goods, Ac the letter, 
what alterations in the iiolicies a skilful broker 
ought to have made. — Chapman v. Walton (1833), 
10 Bing. 57 ; 3 Moo. & S. 389 ; 2 L. J. 0. P. 210 ; 
131 K. K. 820. 

Anruilaiiim Refd. The I.aiieastrlan (1910), 32 T. L. K. 

055. 

6463. .] — Fccle.s V. Harvey (or 

Harper) (1815), 4 1.. T. O. 8. 99, 398. 

— — Sae, tjeneralhy. Insurance. 

5454. Accountant.] — The ct. refused to 

receive at the hearing of a cause the deposition of 
an accountant containing a statement of the 
r<*sult of liis examination of partnership account 
books, where the books on which he made his 
Htat<unent wen* not in evi(h‘ncc ; but semblc^ if 
the books lunl been in eYidein^o, tlie deposition 
of the accountant of t4i(^ result of his examination 
of them would be receivable as tlie eviilence of a 
pei*8on of skill. Johnson v. Kershaw (1847), 1 
I)e G. A: Sin. 299; 9 C. T. O. S. 219; 11 Jur. 
5.53, 795 ; 93 F. B. 1959. 

Annotatum : — Mentd. Watson r. Knight (1854), 19 Bcav. 

309. 

5455. .] — At ili(* trial of an action 

under Fatal Accidents Act, 1819 (c. 93), brought 
for the bonellt of the motlx'r, wid(»w iV: children of 
It., claiming damages from defts. for having by 
their negligence caused the dc*a1 h of U., it was 
proved tliat the deceased was under a. cov(‘nant 
to pay his mother an annuity of £209 during their 
joint lives, A witness was then called for pltf. 
who stated that he was an aceountant, A: that In^ 
had pemmal experience as to the mode in whicli 
insurance business wa.s conductc'd. He gave 
evidence, after referring to certain tnbles used by 
insurance otr »(‘08 I'alled the “(\*u‘lish‘ 'Tables/ ’ as 
to the average duration iif life of two persons ol 
the ages of the mother A' son respectively. A: a-s to 
the price for which an annuit y for the inother]s 
lifii could bo bomrht. 3Mi<‘ atlmissibilit v of this 


IHld.h In ocIUhIou cases wbcii' 
gt'ticc In the inanaiannciit of a Hhij> 
tuuwlng Injury in allcja'd, (l»e in a 
coinpc(4’nl for hucU Hhii*.' 

'nu-: CorniKU ( J 802), 8tuart, A dm. .N. N, 
9J.- CAN. 

54431 . 0(f v'hat nuUtfrH (ulmist^ihk -- 
QueHlion of 8aimim»hip,]~ 'rAvrou r, 
Mouan (1SS5). 24 N. B. B. 39; Tl 
8,(5 J{. 34 7. CAN. 

5443 il. - - A \Ni(nc»« can* 

not ho asked, for the puri»es<' of pitwinj# 
negllgencH', whether It. was good or 
had inatmKViiieul for deft, to havethrtaj 
aeowtt fastened to the sliip at ttie S4\me 
time, the quest i<m not Wing a matter 
of HcJenw, art or trade. — JMcNaih r, 
.Stkwaut tISvS.d, 24 N. B. 11. 471. - 
CAN, 

5443 Hi. - - -]- The logdmok 
showed that the ahi|) firot Into the Ice 
on May 7, & tm expert exatiitned at 
the trial swort* that fMiu* the entrh*i* 


of May f», 7, 8, fl, the eaptnia was 
attempting to enter the (.Julf of St. L. ; 

Held : (liei'«5 was evidence to go to 
the jury that the captain was 
uttenjpting to enter the gulf.— • 
'I’AYiAm e. Mohan (ISS.'O, 11 S, U. K. 
347. CAN. 

PART VI. SECT, 2, SUB-SECT. 3. 

6451 i, IfVuif n'itnessfs nmy hr heard 
— ('ommerciul inen- ilrocrr.] — Where a 
detlelt appeartai on the accounts of a 

f rrotH'r’s assiKtant, another grocer hav- 
ng had eleven years* experlenct* in a 
shop in a siinllar district is ndmissiblo 
as an exXH'rt to show how the tieftcit 
might have aris(*n from losst'S Incidental 
to the trade of a nd^il groctu% mdwith- 
sUindiug that his ooiirae of dealing 
was In some respects dissimilar from 
that pursued in the shop la question. 

lie may state what is, as a i^nercd 
nile, a fair pereentoge of loss, but he 
cannot he heard to say what i.H a fair 


>ercentago in the particular case unless 
he details of it are iircwmled to his 
mind. Ho may state the losses In 
his own shop to Illustrate his opinion. — 
McFaddf.n IK Muhdoc'K (1S()7), 15 
W. K. 1079.— IR. 

5452 i. I’ndenrnters <f' itisur- 

anre -brokerjif.] ~ evidencH* of a 

witness testifying in rejprd to estimates 
based on mortuiiry tables in use by cos. 
engaged in the business of aimnity 
ir»surance is adinissible, quantum 
valet, notwithstanding that be may md 
bo capable of explaining the boais 
Ui)on which the tables had been pro* 
pan*d.— C anadian Bacicic Ky. Vo. r. 
Ja<'KS(>n (1915), 52 H. C. R. 281.— CAN. 

Ship^nmerix <C* sAip-nms- 

iera .] — Evidenw of u.sagi*, & of the 
meaning in a cominertrial sense of 
CMtjrUiin exprerasions In a policy of 
itinriuo insurance may be given by 
ship-owners & ship-masters. — G khdw 
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evidence was objected to by defts., & was ruled to 
bo admissible. — K owt.ey v. Ix)ndox & North 
Westehx Kv. Co. (1873), L. Jl. 8 Exch. 221 ; 42 
lu J. Ex, 153 ; 29 L. T. 180 ; 21 W. K. 809, Ex. 

Montd. Phillips v. L. Si 8. W. Kjr. (1870), 5 

C. P. D. -280 : Phillips v. L. & 8. W. lly. a879), 5 Q. B. I). 

78 ; Johiistori y. U. W. liy., 11904J 2 K. B. 250. 

5456. London stockbroker.] — (1) A I^n- 

don stockbroker is a competent witness as to the 
('oiirse of business of Ixmdon bankers. 

(2) Evidence of the course of business & custom 
of Ixmdon bankers is admissible, to explain the 
autliority meant to bo given to a London banker 
by a power of attorney to sell stock, sent through a 
country banker. — A dams v. Ppitkhs (1819), 2 Car. 

Kir. 723, N. F. 

5457. Medical man.] — Youke v, Yoiuc- 

SHiiiPi Insdhaxce Co., No. 5414, a7ife. 

5458. As to what matters admissible — Explana- 
tion of particular term in letter.] — Chaitrani) r. 
Axoerstein, No. 5151, anic. 

5459. Alterations proper to be made in 

insurance policy.]— Chapman v. Walton, No. 5152, 
ante. 

5460. Proper amount of insurance pre- 

mium.] — Eccles V. Harvey (or Harper) (1815), 
4 ].. T. O. S. 99. 

Materiality of facts for purposes of Insur- 
ance.] -™.s7r Insuu.vnoe. 

5461. Course of business & custom of 

London bankers.] — Adams v. Feters, No. 515(3, 
ante. 

5462. — — Expediency of sale of shares.] — The 

opinion of a stockbroker will not inlluonce th(‘ ct. 
a.s to the expediency of a sale [of sliaresj.- Harri- 
MAN V. Harpiman (1853), 21 !.(. T. O. S. 98. 

5463. Price of annuity.] — Uuwley v. 

London A North Westeicn Hv. Co., No. 5155, 
ante. 

5464. — ~ ~ Construction of agreement -Whether 
company gold mining company,] — Crove v. 
Hi'litwayo Co. (IS9S), Tinas. Mar. 39, C. A. 

5465. Whether company has earned profits 

available for distribution.] — 43ie que.stion whether 
a CO. has i)rofit8 available for distribution must be 
answer(Ml according to the (‘ircaurist^inces of eacli 
particular case, the nature of the company, & the 
evidence of competent witnesses. Fond r. Fau- 
]{OW H;EMATiTK Stekl Co., [1902] 1 Ch. 353 ; 71 
L. .1. Ch. 219 ; 89 L. T. F) ; 50 W. K. 295 ; 18 
T. L. F. 219 ; 19 Sol. ,lo. 280 ; 9 Mans. 99. 
Annotations : — Mentd. lie Accrington ('orpii. Steam Train, j 

Co., [1909] 2 Ch. 40 ; He .SeanlHli PrortpccMiig C'o., [1911] | 


1 Ch. 92 ; Ammonia Soda Co. v. Chamberlain, 119181 1 Ch. 
266 ; Evllng v. Israel & Oppeiihclmcr, 11918] 1 Cli. 101. 
Sec, generalty. Companies, Vol. IX., pi). 58S, 
589. 


Sub-sect. 4. — As to Handwritino. 

See Pai’t IV .7 Sect. 2, sub-sect. 10, ante. 


Sub-sect. 5. — As to Insur.ance. 
See Insurance. 


Sub-sect. 9. -As to Fatents. 
See Patents. 


Sub-sect. 7. .\s to Trade Mvbks. 

Sec Trade Marks. 


Sub-sect. 8.--Leoal Evidence. 

5466. Opinion of counsel.] — Frown v. Yeruo- 
vvay (1792), 1 Dick. 353 ; 21 E. F. 305. 

5467. Opinion of solicitors — As to propriety of 
action brought.] — In an action by an atU)rn«*y for 
tlie costs of an action to recovtu’ a chatt't4, the 
subject of a specific botpic^st, but claimed by the 
posso.ssor as a gift from tlie testat-or, t4ie defence 
being that tho action, which had failed, was only 
brought umier the advice of th(^ attorney, A that 
it was wliolly useless ; tlu; proper course hiMiig to 
take out an admiuistr/ition summons in t4)anc<.‘ry, 
tho course it was ultimately found neia'Hsary to 
adopt : --y/c/d ; it was niwertheless for tho jury 
on tho wholo ctisc, not whothor tho courso was 
proper, but whotlier it was so wholly useless as 
that deft. Iiad derived no bcinolit from it, but 
attornies might bo called A examineil as skilled 
witnesses on tliat question. — Fletcher v. Winter 
(1892), 3 F. A F. 138, N. F. 

Proof of foreign law.] — See Fart XT., post. 


Sub-sect. 9.— Enchnekus, Subvkyors, etc?. 

5468. Engineer — As to cause of choking har- 
bour.] — In an action of t re8i)tiss for culling a bank, 


r. pRoviDKNcK Washinotun Insuh- , 
ANCK (Jo. (1 889), 28 N. B.'U. 4 CAN. j 

5458 i. As to what matters admissible j 
— Kjtptanation of particular term.} — j 
Tho moaning of the words “ fair 
market value in the usual & ordinary 
commercial accei>tation of tho term 
within Customs Act, fi. 154, can only 
l>o decided by expert evidence, & is 
not a malU'r of law. — G oldki.vo r. 
1jO( KYKU (1904), 4 S. 11. N. H, W. 276 ; 

21 N. 8. W. W. N. 94.--AUS. 

PART VI. SECT. 2, SUB-SECT. 8. 

5466 i. Opi nion of counsel. J — (JounHcl ’s 
opinion was admitted as evidence that 
a disentailing deed woa executed for 
tho purpose of a rntge., the lender’s 
counsid having renulred the mtge*. 
deed to Ihj enrolled, but the disentaiUug 
deed having betm executed in lieu of 
the enrolment. — I^ ow’er v. Powku 
(1858). 7 1. Ch. K. 354.— IR. 

5466 ii. .] — The import of an 

opinion of counseil, forming the ground 
of conduct followed by certain parti e«, 
cannot be given In «ividcnce, nor 
mlnutce containing it road. — D ontald- 


so.v V. Ma.nciiestek Ahsj:kanck Co. 
(1833), 11 till. (Ct. of tioHti.) 570.— 

SCOT. 

5466 Jii. .] — In a question as to 

the. interpretation of an English will, 
a joint case had been laid beforo 
English counsel, who returned an 
opinion thereon. It l>clng proposed by 
one of the parties to put certain ad- 
ditional (lueries to tho counsel os to tlie 
nrineiplcs of construction upon which 
he had intcrpix^tcd tho will, etc. : — 
//<:W ; the parties were not cull tied 
to go back upon, or endeavour to 
open up tho opinion, which now fell 
only to be applied. — Cranstoun 
(Loud) v. Cunninohamk (1839), 1 

Dnni. (<X. of Soss.) 521 ; 14 Eac. (Joll. 
595.- SCOT. 

5466 Iv. -.] -”(l) Where an action 

Is pending in this ct. which Involves 
questions of English law Sc a remit has 
bwu made to two Kugiish counsed 
for their opinion & they differ in 
opinion :—Helfl : the proper eourso 

l>c adopted for extricating tho case 
is to remit to other English counsel ; 
(2) where a remit is made to two 


English counsel & opinions are retuniod 
by throe counsel ; — HeMl : tho opinion 
of tho third counse.l cannot bo rt^gardod 
by tho ct. in njspcct that no remit 
had been made to him. — E vkfe v. 
Eykfk (1840), 2 Duni. (Ct. of Bess.) 
1001.— SCOT. 

PART VI. SECT. 2. SUB-SECT. 9. 

1. Engineer — Who is an expert.] ■ 
7'he evidence) of a pei-sori who was a 
member of tbo Mining Engineers’ 
Institute of Amoritia, (k had l>eeu a 
contractor for various works, but ha<i 
never practised as a civil engineer, A: 
was not a professional man, Is not 
admissible as that of an oxi>ert upon 
a question what an onginoc^r would 
un(lorsl.and by an agreement In njferoncu- 
U> the preparation of plans Sc spoclilca 
lions for harbour-works, or upon 
questions as to professional rules or 
professional practice in regard to plans 
tSc spccUloationa,— IlKYNOLDH v. NglitOM 
Hakwouk Board (1904). 23 N. Z, L. K. 
620.— N.Z. 

m. Lan/l-valiter.] — In an action for 
compensation for city land on which 
I. L 


T — xrrkT 
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Evidence. 


Sect, 2.— Particular classes of evidence: Sub-secte. 
9 d: 10 . Sects, 3 d £r 4. ] 

where the question is, whether the bank, which 
had been erectcid for the purpose of preventing 
the overflowing of tluj st^a, had caustid thci choking 
up of a harbour, the opinions of scientilic men 
(enginofirs], as to the effect of such au embankment, 
upon the harbour, are admissible evidence.— 
FoniCKH V. CiiADD (1782), 3 Doug. K. B. 157 ; 99 
K. it. 589 ; subsequent proceedings (1783), 3 Doug. 
K. B. 310. 

ArivotfUicma .'--Coma, McFadderi v. Murdock 

VV. It. Id7» ; MotropolItAU Anylum DlKtrlct v. Hill (1882), 
47 L. T. 211. Reid. (ioodlitJcj d. ilevettr. Hraham (17U2), 
i Trnn Jlcp. 41)7. 


6469. Forestry expert.] — W eld-Blundetx v. 
VVoLSKLEY, [1903] 2 Oh. (UH ; 73 L. J. Ch. 45 ; 
89 L. T. 59 ; 51 W. K. 035 ; 47 Sol. Jo. 053. 


Sun-sK(;T. ](). Other Oases. 

5470 In criminal proceedings— On what matters 
admissible— Circumstances of Hre amounting to 
felony.]- K. r. OArriCRMoui. (1891), 121 O. O. Ot. 
(Uis. J5l. 

— Sanity of prisoner.] Nos. 511.5-5118, 
ayile. 


5471. In ecclesiastical causes — ^Evidence of doc- 
trine of Church of England.] — Opinions of eminent 
thetdogians are not to be received as evidence of 
the doctrine of the Church of England, but are 
permissible in self-defence to the person accused.* — 
Saiasbuby (Bp.) v, Williams (1862), 1 New Kep. 
196 ; 7 L. T. 472 ; 27 J. P. 376 ; 11 W, R. 211 ; 
revsd. on other grounds, sub nom. Williams v. 
Salisbury (Bp.) (1863), 2 Moo. P. C. C. N. S. 
375, P. C. 

Arirudaiions : — ^Mentd. Pusey v. Jowett (1863), 1 New Rep. 
488 ; Sheppard v. Bennett (First Appeal) (1870), L. It. 
4 P. C. 350 ; Sheppard v, Bennett (Second Appeal) (1871), 
L. R. 4 P. C. 371 ; Voysey v. Noble, Noble v. Voyeey 
(1871), L. II. 3 P. C. 357 ; Jenkins r. Cook (1875), 1 P. D. 
80; Combe v. Edwards (1878), 3 P. D. 103; Martin r. 
Mackonochie (1879),.. 4 Q. B. D. 097 ; Mackonochlo v. 
Penzance (1881), 6 App. Cas. 424 ; Morrlman v. WiUiaiUM 
(1882), 7 App. Cas. 484 ; Mcrriman v, Williams (1883), 
47 L. T. 51. 

Secy generally, Ecclesiastical Law, Vol. XIX., 
pp. 223 ci seq. 


Sf:ct. 3. -reference TO EXPERT BY JUDGE. 

5472. By way of advice — In court — Advice of 
Master of Trinity House.] — P ickering v. Barkley 
( 1618), Sty. 132 ; 82 E. R. 587. 

AmiotaiUms :■ — ^Refd. Russell v. Niemann (1864), 17 C. B. N. S. 


pltfs. proi)OHed to crc5ct a building an 
expert staled his enlnien ol the value 
el the laud: lind : the evidence 
was tnlinisMible.— ScoiTiHiI HAi.m, 
J/rn. 1 ’. Tine Minihtk.u (191.')), I.') 

H. It. N. S. VV. 81 ; 32 N. S. VV. VV. N. 
25.~-AUS. 

n. .]- Ev^ldoiice of persons who, 

having seen 6c InspoeUid perperty, 
give their opinion fis to Us value is 
opinion evldenec within Alberta Evi- 
iiefuu) Act, 8, 10. Canadian Noutheun 
VVkstkrn JtV. Oi). V. Moouic (1915), 30 
VV. L. It. 676; 7 W, VV. R. 327 ; 8 Alta. 

E. It. 379 ; itfjcl. 53 S. C. It. 519.— CAN. 

o. Surveyor, j — C. S. U. C., o. 93. 
w, 6, authorising the county counell 
to apply to the governor to cause a 
eoneession line to the Burvej'od, apiilies 
only whore sueli lino was not run in 
tlie original survey or has been 
ol)llterated. VVhei'e, therefore, it 
apptHiwd tliQl there w'eri’ in fact two 
Hues eU*arly 1 nieeuble, the (jueMtion 
iKiiug whieli wiwi the original line, 8c 
the surveyor ilmdded this upon eon- 
dh'.dug t'videniH) : -Held: such survey 
was not binding or coucluHive, 8c a 
bye law of t.he township adopting it 
must be uu^hed. — Rc FAiHHAUtN 6c 
Sandwioh East Cohj’N. (1872), 32 
U. C. R. 573. -CAN. 

p. .] —On the trial of oji in- 1 

dictineut fi»r obstructing a stnxjt. C., 
a surveyor. sUiUul, subject to objection, 
that ho measured cnirtain diatanees 
from a post which he said was pointed 
out to him by H. as the G. Hue, 8c that 
be ran a course from that, 8c tested 
his lino from four points given him Ity 
B. 8c found them oorroct, 8t also sUrted 
what the result of that lueasuremont 
would bo In regard to doft.*« house. 
B. was not called : — Held : the evi- 
denoo was impmporly reotdved. — R, v. 
Budok (1881), 20 N. B. K. 53 J.— CAN. 

Q. — — .J — An agreement for the 
Halo of logs contained a condition that 
the logs were to Iw surveyed by any 
surveyor the vendot^ might have in hbi 
employ, 6c that such survey was to be 
tinol '.—Held : proof of such siuwoy 
was. In the abftenoo of any chargu of 
fraud or Inoompetency on the part 
of the vondoe's surveyor, a oondltion 
precedent to pltf.’s right Ui recover the 
price of the logs, 6c tnc tj'ial Judge wio> 
in error In rejwiting the evidence of euch 
surveyor on the ground that bo was not 
provtHl to have been a duly sworn 
surveyor, appointed by the muni- 


cipality 6l under bonds. — I’A'rTKiiHON 
V, LAKaiCN (1902), 36 N. B. U. 4. —CAN. 

r. .1 — In an action for a declara- 

tion as to the width of a street 
in tlie city, the expert testimony of 
surveyors to show’ that there was no 
bournlary to the street, on the river side 
except the river itself, 8c testimony 
to show tile InstmotloriH given to the 
surveyors wlio laid out the si rt'ot, were 
inadmissible. — S askatoon v. Tf.mi*kr- 
ANCIC ColX)NI7.ATION .SOCIEIV (1912), 
22 VV. L. R. 897 ; 8 D. L. R. 875.— CAN. 

■. J *rofesHiotial draughtsman.) — The 
evidence of professional di'auglitsmcu 
was properly admitted to show what, 
according to the geneml practice 
8c usage of draughtsineu in preparing 
plans, certain shadings & marics on 
plans were intended to Indicate. — 
AITUII.I. V. PUAIT (1881), 10 S. C. R. 
425.— CAN. 

t. Mill-builder.] — At Urn trial of 
a claim for trespass by the overilow 
of wat-er on pltf.’s land caused by a 
dam erected by deft., cvideuco was 
ndected which had l>ecn offered by 
deft. H) prove tlio respective levels of 
waU'r at the point wliei'o the dam was 
erecUid, & at ti»e meadow aiieged to 
have l>oen overllowod in oonsoquonoo 
of the erection. The witness whoso 
evidence w’os rcjecbMl tt>Htlfied that ho 
was H practical mill -builder, that he 
had eri'cted water power mills, 6c that 
in doing such work ho had to take 
levels to get a height, but that ho did 
not know bow to use a theodt»lito : — 
Held : the evidenc't' should have boim 
riKMdved . — (^ain v, Uiilaian (1887), 20 
N. 8. R. R. & a.) 148 ; 8 C. L. T. 
373.— CAN. 

a. Vtihialor .} — A farm was let by 

a proprietor to bis nephew as tenant, 
at a rent which was fixed in the loose : 
— Held the opinion of a valuator 
appoinUfd by the valuation committee 
is not sufficient evldenoe that the 
stipulated rent was inadequate. — 
Alkxanpkr V. Kirkcudbright Stk- 
W-AHTllY (AeSKaSOR OF) (1890), 17 

R. (Ct. of 8osa.) 835 ; 27 Sc. li. R. 630. 
—SCOT. 

PART VI. SECT. 2. SUB«S£CT. 10. 

b. On what matters admissible — 
Oenuineness of Irnnk-notes — Opinion of 
AimAf-oiffciaLl— To prove that the docu- 
ments purporting to be Dominion 
of Canada notes deposited with the 
prothonotary by the petitioner for 


the necessary soenrity were genuine, 
he produced at the hearing of the pre- 
liminary objections the ldentJca.1 notes 
so depositod, showed that the pro- 
thonotary had received them as 
genuine & had given a rec/oipt desorib- 
fng thorn, 6l called a bank offleiai with 
an experience of ten years who testified 
that the notes wore genuine & that he 
knew them by the paper, the scroll 
on them, & by their general appearance. 
The prothonotary also swore that the 
deposit had been made in Dominion 
notes : — Held : sufficient, although the 
bank official did not know by wdjom 
Dominion not-os should be signed or tlie 

f rennineness of the tignatures appear - 
ng on them. — He Moimis i^noviNfUAL 
Klicction (1907), 6 W. L. It. 742. — 
CAN. 

Buying dr Helling of hotel 

properties.) — Upon a referonro to 
assess pltfa.' damages for breach by 
deft, of an agreement to erect an hotel 
& lease It to pltN. for a term of years 
at a rental agreed upon : — Held : the 
referee Improperly excluded as too 
remote the testimony of i>crsons whose 
experience in buying 6c selling hotel 
properties made them competent to 
show what pltfs. had lost by reason of 
not obtaining the lease of the hotel. — 
Beattik V. Baukr (1913), 24 W. L. R. 
830 ; 18 B. C. R, 16 ; 13 D. L. R. 357.— 
CAN. 

IjQcal (rustom.) — According 

to the local custom In B. C. or 
usage of the building trade, when rock 
is unexpectedly fltruck lu making an 
excavation, the additional cost of 
excavating, is treated as an extra, u 
new contract Is made to cover the 
costs, & time for completion sot by 
original contract is extended. The 
ousioin was well proved by the evidence 
of two arcbitcots. — Wright r. Western 
Canada Aociuent 6c Guarantee 
Insurance Co. (1914), 29 W. L. R. 
153 ; 6 W. W. R. 1409 ; 20 D. L. R. 
478; 20 B. C. R. 321.— CAN. 

Bruit growers.) — As the 

evidence of fruit growers called by 
rosp. was admitte<L that of fruit 
growers called by applt. was admissible 
In answer to It. — Kdidson v. Joyce, 
11917] N. Z. L. R. 648.— N.Z. 

PART VI. SECT. S. 

5472 1. By xoay of advice — Incourt .) — 
On a oonffiot between two sets of 
engineers, the evidence being equally 
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1 «< 1 . Pandort f. Hamilton (1888). 17 Q. B. D. 670. 

l^LlA jtoCTy »• Bartlett (1729), 2 Stra. 827 ; CuUen v. 

Butler (1815), 1 Stark. 138. 

,sVe, oeiirra/ly, ADMIIUU.TT, Vol. L, pp. 201,202. 

5473 ^ Advice out of court — Question of 

local knowledge.] — Where a question arose in 
a salvai?e case as to the nature of the sliip’s 
ancliornge. the ct., in order to aid its judgment, 
made private inquiry of pemons intimately 
arnuainted with the spot & having nautical 
cxperienca^ (1852), 8 L, 1\ iU2 ; 

10 Jur. 


; —Mentd. The Stratlmavor (1875), 1 App. Cas. 

68 . 


5474 , Reference by arbitrator to 

accountant.] — An arbitrator may, without the; 
knowledge of either party, submit matters of 
account, referred to him, to an accountant, in 
order to obtain the benefit of his advice as an 
export. — E astp:hn Counties Ky, Co. r. Eastern 
ITnion Ry. Co. (1808), 2 New Rep. 441 ; on appeal, 
a Do G. J. & Sm. 010, L. J.T. 

5475 . Delegation of functions 

not included.] — An arbitrator, to whom a question 
of account was referred “ to be determined on the 


principle adopted in certain accounts prepared by 
C. & (Jo. (accountants),” submitted the sDitements 
A accounts furnished to him by the parties t-o C. 
A Co., A made his award, founded on the report 
of C. A Co., without communicating such report 
to tlie parties: — Held: (1) he had unduly dele- 
gated his functions ; (2) the report of C. A Co. 
was evidence, upon which each party had a right 
to be heard. 

The delegation by the arbitrator had been too 
great, the decision of the whole matter liaving 
been virtually left to the accountants (Turner, 
L. J.). — Kasitcrn Counties Ry. Co. v. Eastern 
Cnjon Ry. Co. (1803), 3 De C. J. A 8m. 010 ; 2 
New Rep. 538; 40 E. R. 773, L. JJ. ; jjrcvious 
proceedings t 2 New Rep. 441. 

5470 . J Advice of sculptor on family 

resemblance.1 — Stjngsby v, A.-(J. (1910), 33 


T. L. R. 120, H. E. 

AnnotaiUms : — Mentd. A.-G. v. Gory, Koimard v. Cory 
88 L. J. Cli. 410 ; Kc Stahl werk Hwker Akt. (1019), OG 
11. P. C. 211 ; Rutter v. Rutter, (1921 J P. 136 ; CoTni>anJa 
Martiartu v. Royal Exchange Assce. Corpn. (1922), 92 
L. J. K. 13. 646. 

5477. By way of reference.] — Salvin p. North 
Rrancepeth Coal Co., No. 5398, a ' ntc . 

5478, Under Judicature Act, 1873 (c, 66 ), 

s, 56.] — Enderwick r. Allden (1889), 88 L. T. Jo. 
12 ; 0 T. lu R. 8. 


Sccy generally y Arbitration, Vol. 11., pp, 013 
ei seq. 

In admiralty.] — See Admiralty, Vol. I., 
pp. 215 c/ seq. 


Sect. 4.— REFERENCE TO TEXT BOOKS AND 
AUTHORITIES. 

5479. General rule.] — A professional or orOcial 
witness, giving evidence as to foi^eign law, may 
refer to foreign law books to rtdrosli his memory, 
or to correct or confirm his opinion, but tlio law 
itself must be taken from his evidence. 

A skilful A scientific man must state what the 
law is, but may refer to books A statutes to assist 
him in doing so (Lord Denman, (\J.). — Sussex 
Peerage (^ask (1811), 11 V\. A Kin. 8.5 ; 6 State 
Tr. N. S. 79 ; 8 Jur. 793 ; 8 E. R. 1031, H. L. 
Annottiiio7is Consd. R. v. Nuguib, (1917] 1 K. R. 359. Refd* 
VamltT Doiickt v. TliellUhsoii (1849), 8 C. R. 812 ; R. r. 
Povoy (1862), (I t'ox, C. 83; Rright r. Legorfon (No. 1) 
(1860), 29 Rcav. 60 ; Di Sora t\ Phillips (1863), 10 H. L. 
(’as. 624 ; Ro\vl(‘y r. L. & N. W. Ry. (1873), 29 J,, T. 180 ; 
AV I.uinbrrt (1886), 66 L. J. ('h. 122. Mentd. Ravin v. 
Jiloyd (1844), 1 ('ar. Sc Kir. 276 ; Loroux r. Brown (1862), 
12 U. R. 801 ; Stapylton v. Clough (^1853), 2 K. X’, R. 933 ; 
Pupoudlck r. Rridgwotor (186.')), 6 K. & R. 166 ; (Iroy r. 
IVarnon (1867), 6 ll. i,. (’an. 61 ; Fenton r. Livingstone, 
Livingstone r. Livingstone (1869), 6 .Inr. N. S. 1183; 
Brook 17. Itrook (1861), 9 H. L. ( as. 193 ; A.-G. r. Sillem 
(1863), 2 II. Sc C. 431 ; /A; Coppin (1866), 2 Ch. App. 47 ; 
Sndlh 17. RIttkey (1867), L. K. 2 Q. R. 326; Whaley v. 
CarliHU‘ (1867), 16 VV. R. 1183 ; (Juudetr. Brown, Gelpel 
V. (‘orulorth, Argos (Cargo Ex), The Hewsons (1873), 
Ji. H. 6 P. C. 134 ; JUver WeMrCoinrs. r. Adamson (1877), 
2 App. Cas. 743 ; A’c Goodman’s Trusts (1881), 17 Ch. R. 
266 ; Ineome Tux ('(unrs. for Spe<“lal ITiriioses r. IVniHel, 
1 1 891 ] A. V. 631 ; R. r. (3t y of London < ’ourt Jmlgt^, ( 1892 j 
1 ip 13. 273: R. V. Rrixton ITison, Jfe Peixdvul (1907), 
76 L. ,1. K. R. 619 ; R. t7. Rihdcn, (1910) J‘. 67 ; Tueker 
17. Oldbury IJ. C., (1912) 2 K. R. 317 ; Vucher r. Loiultm 
Soc. of ComiK)slt.orH, (1913) A. (\ 107; Ward r. J’itt, 
Lloyd 1 '. Powell RutYryu St<*am('oaU’(>., 1 191 3 1 2 K. R. 130 ; 
Jie Jtoaler, A'r Vi xatious Aelions Act, 1896, (i91.6J 1 K. R. 
21 ; G. W. Ry. &: Mid. Ry. v. Bristol ('or]>n. (1918), 87 
L. J. Ch. 414 ; Bourne r, Keane, (1919J A. ( . 816 ; 
Thonisoii r. St. (.'utliuiiue's College, CuDihrldge, ete., 
(1919J A. C 468. 

5480. Medical books.] — The words imputed tlie 
prescribing of mcHlicines in iitqu’oper doses, A 
deft, justified :-—JJrld : medical books, which wen* 
stated by the medical witnesses to be works of 
medical authority, could not be put in to sliow tiuit 
such doses wer(‘ sanctioned ; but, tin? medieval 
witn(‘Rse8 miglit be aski'd tlair judgment, A th(‘ 
grounds of it, which might in some degree be 
founded on fiiese books as a part of their general 
knowdedge.— Collier v. Simpson (1831 ), 5 U. A P. 
73, N. P. 

Annol(Uion : — Reid. Nelson r. Rrldport (IHl.'i), 8 Roav, 627. 

5481. Legal text books.] — K. v. Atkinson 

(1837), 7 0. A P. (U19. 

5482. Foreign code of law.] — Sussex Pkjcrage 
Cask, No. 5479, ante, 

5483. Specification ol patents.]— In the case of 
a ])atent for im])rovement8 prior speciticat ions 
nJating to similar machines are admissible in 
evidence to show the state of the manufacture at 
the time when tlui patent was granted, t>ut not to 
allow that the language of the specilication is to be 


Ulvided, the ct. called In the assistance 
of the Govt. Director of Surveys 8c 
another civil engineer to make an 
Independent survey ; Sc, upon their 
evidence, gave judgment accordingly 
as to the oorroctnoss of the survey. — 
Bahnks e. Yukon Gold Co. (1911), 
18 W. L. R. 542.-~CAN. 

6477 i, liy way of referenrt ,] — In the 
course of a reference to make a parti- 
tion of lands, a master appointed two 
skilled persons to examine the property 
& prepare a scheme of partition, 6c on 
their evidence he adopted the scheme 
prepared : — llcld : the course adopted 
by the master was a reasonable one. 
Ue had the power to take such course. 
— McKay v. Kkkfek (1887), 12 P. K. 
256.— CAN. 

PART VI. SECT. 4. 

64801. Medical 6ook«.}— It is not 
admlscdble to ask medical witnesses 


on cross-examination what books they 
consider the best upon the subject in 
question, & then to road such books 
to the jury, but they may be asked 
whether such books have Inlluonced 
their opinion. — B rown ». Shj 
(1866), 13 U. C. R. 178.--CAN. 

6480 ii. -.) — A physician may 

strengthen his memory oy referring to 
works which bo cousiders of authority, 
& counsel may read extracts therefrom 
to him & obtain his Judgment thereon. 
— Brownell v. Black (1892), 31 
N. B. R. 694.~CAN. 

6480 ill. — — .1 — R. r. Anderson 
(1914), 26 W. L. R. 783.— CAN, 

6480 iv. . ] — A well known treatise, 

such as Taylor's medical Jurisprudence, 
may be referred to in the course of trial 
on a point obemirely 6l unsatisfactorily 
determined by the medical evidence. — 


Hurry Churn Chuckerbutty v . 
R. (1883), X. L. R. 10 Calc. 140.— -IND. 

6480 V. .] - Under Evidence Act, 

s. 60, a ct. can consider &. act upon 
the opinions of experts eontoined in 
treatises as regards the qucistlon 
whether a partl(;ular child could or 
could not have been begotten Just before 
the period of non-iMxiesM. — Howe v . 
1R)Wk (1913), I. L. R. 38 Mud. 466.— 
IND. 

6482 1. Foreifjn code of /aw?.) — A holo- 
graph will exccut/cd In India by a 
jierson whose Uomielle is fclcotch Is a 
vali<l ttwRimentajy d<*cuii»ent. Gn 
such a dociunent being propounded the 
High Ct. declined to treat as evidence 
of the law applicable thereto a treatise 
on Scotch law, but atMMjpted the opinion, 
attested before a notary public, of a 
writer to the signet of Edinburgh.— 
Jn the Ooode of McIktyhic (1918), 
I, L. K. 41 AH. 248.— IND. 
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Sect. 4, — Jtf’pnrence io text hooks and aulhorities. 

PaH Vll. Serfs. 1 A 2 -^ ^ •] 

(jik(rn in oihf^r than its natural moaning;. t’l.AitK 
r. Adik (No. 2) (1877), 2 Api». Oas. 422; Hi 
li. J. (;h. 508 ; 27 L. T. 1 ; 20 \V. K. 45, 11. ; 

H. (5. 8 iih noni. Adik v. Clahk (1870), 2 Ch. D. 
124, L. .1.1. 

Annotdtiona Folld. Jandiiw Arc J.aini) Sc Kl(‘cl.rlc Co. r. 


Johnson (1900), 17 R, P. C. 301. Reid. Croathwaitc r. 
Hteci (1889), 0 It. P. C. 190 ; Gold Oro Treatment Co. of 
WeHt>eni Australia, in Liquidation v. Golden Horgeehoo 
Estates (’o. (lillO), 30 K. ]\ C. O.'!*. Mentd. Oosnoll r 
Bishop (1888), 4 T. I>. R. 397 ; Aslnvorth r. Law (1899) 

7 II. P. (^231 ; Eliot i\ Bristol (^orpn, (1894), 71 L. T.r,;,'» • 
Van Berkol r. Booth, 1 19001 23 P. P. .573. 

Scientific works & treatises as evidence generally,] 

-See Part IV., Sect. 18, sub-sect. 2, ante. 


Part VII.- Evidence by Affidavit. 


Si:rT. 1. -IN GENERAL. 

5484. Time for swearing — Rule to show cause — 
Before cause shown.] — Artidavits on showing cause 
are in time, if sworn at any time before cause is 
shown. JiHAiNK 0 . llDNT (1824), 2 Cr. Sc M. 4)8 ; 
2 Powl. 2111 ; 4 Tvr. 242 ; 2 L. J. Ex. 85 ; 149 
E. K. 822. 

AiifuthitiiHiS :■ Reid. Graham r. Bouuinont (1836), .5 iJowl. 

49. Mentd. Ja‘u r. UomhJ (18.5.5), II Kxoh. 13 ; R. v. Ht. 

Alleluw'l, Southampton (1 856), 27 L. T. (). S. 236; Moore r. 

llawklriH, Mo<»re, (Uaimant (1894), 43 W. R. 23.5. 

5485. - - — -.j It is no objciction to 

an ailldnvit us(‘d in ojiiiosing a motion, that it has 
beim sworn afl^u* the day upon wtiich the rule was 
due, if it b(! sworn Indore cause* actually shown. - 
(IfiAliAM V. Peaumont (1829), 5 Dowl. 49; 2 

Scott, 287 ; 5 L. J. (\ P. 270. 

Annotntimi Mentd. (lllhcrt r. CroHicr 18.57), 1 C. B. N. 8. 

632. 

5486. Before Issue of writ.] — Uy>on an under- 
taking by j)ltf. to have the aflldavit resworn Sc 
Hied an interim injunction exUinding over next 
motion day was granted in an action where the 
allidavit in suppoi’i of the aiiplioation had b(H*n 
sworn two days before th(^ issue of tlu' writ. — 
(Juken r. 10 ii(»h, [18801 W. N. 50. 

6487. .] — In this case the qu(!stion arost* as 

to tli<^ value of an allfidavit sworn befoiv the writ 
in an action wa.s issuc'd ; — Held: then* w/is no 
pnxeetling pending before the ct. when the afll- 
davitwas sworn, Sc in such a case* ))racticewa.s 
to tiM'at it as a nullit v. Silbkk r. lacwiN (1889), 
22 HoJ. Jo. 757. 

5488. - ' Originating motion,] On t he hearing 
of an originating motion : 7/c/d ,• pi*oceedings 

originated hy mdici* of mot ion must be deemed to 
<‘ofUtnen<u* on the dat<‘ when the notice is markeil 
with the name of a juirticular judge &. certain 
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f. Time for tni'etirint;.] •— An ath' 
davit Hwurn before the bill was lUed 
(Miumit be used on a imdion for nn 
injunction. Bowks v. Buwkn (1873), 
7 I. It. Kq. 251. IR. 

64W) I. B'Arf/)#T staluiori/ derlorafion 
acrented in lira o/.J — A ntetutory 
decJaratiim oxprt>fwml to bo made 
under (’anada EvldontN? Act, 1893, X: 
stated In the Jurat to bo “ Hworn ’* 
i- not an “ alTldavlt within Game Act, 
B. (,\, 1914, 0, 33. H. 50.— R. r. 
MutsttAU. (1915), 31 VV. L, K. 702. - 
CAN, 

g. B'Aal U an affidavit.] — An afti- 
duvit U not a ploadlnu:. but la stato- 
ment of factj< for tho Information of 
the Judicial trlbunol. — JCe Tlio.u (1918), 
18 S. lt.N.S.\V.7U ; 35 N. 8. W. \V. N. 
9.— A US. 

h. Affidavits of ptoudble u'UntMfs.] 
— SrmbU : affldavltg of persons who 
iniffht have b«t*n eallinl a« witiu^axeu on 
tho trial of the cause are imulmliwible. 

ANiunwoN r. ANUKJtsoN (18.51), 1 

<3. P. 344.— CAN. 

k. Affidavit as pnmf of return as 
Member of /*ariiafneHi.]—U. r. Gawiujc 
(1851 ). 9 U. U. U. 546, -CAN. 


affidavits which had been sworn before sucli date 
direct^ed to bo resworn . — lie Abbott’. s Tradk- 
Mark No. 8056 (1904), 48 Sol. Jo. 35J. 

5489. Whether affirmation permitted —No con> 

scientious scruple alleged.] — The exemption from 
taking an oath in 0. L. P. Act, 1851 (c. 125), s. 20, 
is in favour of scmples of conscience ordy. Tlie 
ct. therefore declined to ve an affirmation, 
which did not all(‘ge a conscientious sci*uple, in 
lieu of an affidavit frijin a natural-bom subject of 
tlie Emperor of (Jermany, although by the laws 
of Germany voluntary oaths are forbidden, Sc he 
was domiciled in 0(*rrnany Sc was actually residing 
there at the time he was r(*quired to make such 
affidavit, /a the Goods of Prince Henry the 
Sixty-ninth of Kecss-KOstritz (1880), 40 

L. J. P. 07 ; 11 L. T. 80.2 ; 28 W. U. 298. 

See, note, Oaths Acts, 1888 (c. 46), 1909 (c. 29). 

5490. Whether statutory declaration accepted in 
lieu of.] — A question arose on a petition wheth(*r 
under StatuP»ry DeOarat ion Act, 1825 (c. 62), a 
statutory d(*claration made in Fiji Ixdore a notai s' 
public was n‘ceivable in evidence in a petition. 
2''h«j deponent was alive : -Held : tliere was no 
reason why lie should depart from the r(*gular 
practice A not- require^ an affidavit from tlie person 
who had made the siaiiitory declarat ion, --/fc 
\'attghan’.s ’rni5ST (1881), 26 Sol. Jo. 76. 

5491 . Right of party to read opponent’s evidence.] 
- Affidavits, wlicn once filed, may be made use of 
by the opposite party, though the party filing 
them mav decline to u.se them. — IhacE e. Hayman 
(1828), l^M. Sc W. 8 ; 7 Dowl. 47 ; 1 Horn Sc 11. 
191 ; 7 1.. J. Ex. 297 ; 1.50 E. K. 1.221. 

5492. .] — An appet. is at liberty to rt‘ail 

resp.’s affidavits iiotwith.standing tlu* objection 
that on his own affidavits no case is made requiring 


subject-matter, uro evidence aj^alnsl 
flc5ft. ; & If such (ieclaratluns refer 

to facts stated in an affidavit obtulne<l 
by pltf. respecting the loss, kucIi 
affidavit is also admissible.— -Din-Kv 
V. Stymkst (1861), .5 All. 197.— CAN. 

o. Jn arbitration proceedings.] — 

Wliero the umpire cnoaen upon a 
reference ts> arbn. bad allowed an affi- 
davit to bo 8ued In ovidence ; but 
remarked, when It was read, that ho 
would not attach any vveijfht to it, ^ 
swore that In adjudieatinsr upon the 
matters In differenoo he did not tjike 
such affidavit as evidence, or attach any 
weight whatever thereto, tho award, 
notwithstandinfif, wajj set aside. - 
McKdwari) r. OottPON (1866), 12 

Gr. 333.— CAN. 

p. Affidavit bg party inadmissible 
where independent erif/ence atxx (table .] — 
Every material fact which Is capable of 
beluff proved by indepcmlent evidence, 
ought to be proved thus, an affidavit 
bv petitioner himself of search for 
niisslng detsis ia Insufficient. — A'x p. 
C*11AMBKRLA1N (1869), 2 Ch. Ch. 352. — 
CAN, 

q. AffMatnl in proof of titJe — 
Explanation necessary if not mads by 


l. Affidavit of agent — Eremf.] — 
Where tlio action Is against tlie agent 
of pUf. in the suit, it is not sufficient 
to prixlmm an affidavit purporting to 
l>e made by him : it must be proved it) 
have i>ecii made by him, & that ho was 
pltf.’s agent. MoLakkk.v v. Black- 
LOCK (1866). 14 U. C. H, 24.— CAN. 

m. As proof of loss under insurance 
policy.] — One of tho conditions of a 
policy of Insurance required that all 
person.s sustainiug loss should give 
notlw to the agent through whom 
insuretl, & if required, make proof of 
t he same by their oath or affirmation, 
fc by the prt>ductloii of a certlfloaU* 
under tho hands of three of the nearest 
householdeni, etc. Pltf. having sus- 
tained a loss, furnishetl an affidavit 
& certillcate in tho terms of the coii- 
ditlou, without being required to do so. 
In an action on the policy : — II rid : 
tho affidavit &. c4*Ttiffeate were 
admissible as jiort of the prcUmliiory 
proof. — PEiuDNa V. Equitablk Ixsdii- 
A.VCK Co. (1860). 4 All. 562.— CAN. 

n Affidavit referred to in titclara 
turns by underwriter.]— In an action 
against the secretary of the Society of 
underwriters the declarations of an 
underwriter on the policy relative to the 
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an aiiiiwcr. - Ue Majuiktsun & Jones, [1897] 2 Oli. 
Mi ; 09 J.. J. Ch. 019 ; 70 L. T. 805 ; 45 W. 11. 
015 ; 41 Sol. .lo. 025. 

Anii^aiions : — Mentd. Jie, Simmons' ('ontraci, [1908] 1 Ch. 
i52 ; YoiifTO f. Toynbee, [1910] 1 K, B. l?''* 

5493. In bankruptcy proceeding's.] — TJio 

]>ractice in Bkpey. Ct. differing in this respect from 
Die practice in the C’h, Div. was that where an 
allidavit had been liled by a resp. to an application 
appet. was only entitled to refer to the contents 
tlieivof after I’esp. on opening his case liad elected 
to lead it. — A’c CoHEN, p. Trustke, [1921] 2 Ch. 
515 ; (1921] U. it C. K. 110 ; stib notiu Rc Cohen, 
Rx p. Tkustee V. Snow (W. K.) & Co., 09 Sol. Jo. 
55. A. 


Right of withdrawal.] — See Sect. 7, post, 

5494. Evidence may be taken after notice of 
trial — Under judge’s order.] — JCvidence taken by 
allidavit after a notice of trial, if taken under a 
judge’s order, may be used at the trial.— Waring 
r. La(’i:y (1870), 24 W. 11. 91S ; 5 Char. IV. (^as. 


SKi T. 2. INTERLOCUTORY PROCEEDINGS. 

Sun-SECT. 1. — In Geneuau 

.sVr, note, S. C. Ord. 38, r. 1. 

5495. Evidence in one motion cannot be used in 
another.]— Affidavit in one motion cannot Ix^ read 
in another.- -K. v. Thetford Corpn. (1707), 11 
Mod. hep. Ill ; 88 B. K. 952. 

5496. Privilege of affidavits.] — An affidavit in 
an interlocutory proceeding is privileged, & cannot 
form the suhjcict of a civdl action. 

Wiu?re it was alleged that deft, had libelled pltf. 
in such an affidavit : — Held : no action would lie 
against deft. — G ompas v. White (1889), 54 J. P. 
22 ; 0 T. L. li. 20, D. C. 

5497. Notice of intention to read affidavit — 
Necessity for.] — Whore affidavits are inUmded to 
be road in support of a motion made on notice, 
the gt'noral rule cd the cl. requii’es that notice that 
such affidavits are liled k' are intencU'd to he read, 
he given in the notice of motion ; unh\ss this 
be done, the affidavits cannot be read. 

The rule does not apply to affidavits of S(Tvice 
of notices of motion.— K ock i\ UNprrr (is;il). 
You. 208 ; 159 K. K. 992. 


5498. Should specify affidavits relied on.] — 

We can look at any piocwdings in the action such 
as these affidavits to see whether they suggest the 
existence of documents, the pioduction of which 
may be serviceable. But general notice U) read 
tliem should not have been given. Pltfs, should 
have called attention to tliose affidavits on which 
they meant to rely <N; luwe given notice of reading 
them only (Coiton, L..I.). — Downing r. Pai.- 
MOUTH United Sewekage Board (1887), 37 Uh. I >, 
231 ; 57 L. J. Gh. 231 ; 58 I.. T. 290 ; 30 W. B. 
137 : 1 T. J.. B. 190, O. A. 

5499. Right of opponent to read.] — If 

pltf. gives notice of his intention to read an 
affidavit on the hearing of a motion, but declines 
lo do so, deft, is neverlhciless entilled to rt^ad it. - 
Cautyp. IIOUI.DITCH (1844), 14 Sim. 75 ; 00 K. It. 
285. 

jSer, now, K. S. C. Ord. 38, r. 2 1 . 

5500. Appeal from chambers to judge in court 
— Whether same affidavit may be used.] Affi- 
davits sworn at cluim hoi's, I't; used bi4‘t)r(5 the 

may be used in ct. on moving lo stjt iisidii the «>rd(*r. 
— Pjckfoud r. Kwingtgn (1835), 4 DmvI. 453 ; 
1 Gale, 357 ; Tyr. A: Gr. 29. 

5501. - .] -An affidavit sworn in ord(*i* 

to resist an application to a judge at cliambcrs 
may he used on showing cause before tln^ ct., 
against the same apiilication. if it has been referred 
by the judge to the ct. Wortiunuton r. Price 
(1835), 5 Tyr. 1029 ; 4 L. J. Ux. 292. 

5502. Whether further affidavits may be 

filed.] — Wlier(^ a judge d(‘clined to make an order 
to give i>ltf. his costs uiuhu* ('oiinty (A>urt8 Act, 
1850 (c. 01), s. 13, k an application is made to the 
ct., fresh affidavits may b(^ us(Hi in addition to 
those made use of before the judge.- -SANDEltHON 
r. Procter (1854), 10 Kxch. 189; 23 D. J. Ex. 
320 ; 150 JO. 11. 409 ; suO nom. Saunderson v, 
Proctor, 2 V. L. K. 1283 ; 18 Jur. 702. 

6503. -.j — Every ajqx'al is now a nj- 

hearing k, Cf>ns(‘(|uen<ly, fr(?sh affidavits may bo 
u.sed. Anon. (1875), Bitt. Prac. ('as. (i7 ; 1 ('bar. 
Cham, Cas. 129. 

5504. - - .] — After a summons has l)e<in 

lu^ard by the judge jxirsonally in chamlau’s, k h<5 
haa givc'ii his di'cision upon it, furtlier evidence, 
which WTUs not before him in chambers, will not 
he received u[)on a motion in ct. to discharge the 


T^rtitionrr .] — Altlioiiirh it l8 not iin- 
])f*r}itivc that the althlavit in proof of 
title 8hoiild bo niacle by petitioner. 
8fHT>e valid reoHon nhonld be given ^\ hy 
it 1 h not so mode when sueh Is the ctise. 

- Be Kuxdel (1872), 4 Ch. Ch. 71. — 
CAN. 

r. l*r(K)f of foreign judfnnrnt — 
Bffrct of Ord, 14.j— Deft, appeared to 
the action by D., a solr., 8c then went 
to reside ontHido the jurDdietion. D. 
holng elevat<»d to the bench, pltf. 
afterwards obtained a summons for 
judgment imdcr Ord. 14. 8c w'rved it 
upon H., the forjuer partner of D. 
H. refused to aeeept nr acknowledge 
the service. Pltf. left the surnmons at ! 
the office of II., who returned It, the 1 
pulge, upon the return day mentioned 
in the summons, treat'd the abttve 
ns good service thereof, 8c no one 
appearing for deft., made an onler j 
giving pltf. leave t<j sign judgment for 
the amount claimed. Deft, appointed 
L., jiartner of H., solr. ad hoc, 
uppealed to the Div. Ct. from Ihv order : 
— field : Grd. 14, though allowing 
affidavit evldenc*e insU'ad of the oral 
evidcnoc! usually adduced at a trial, 
docs not supersede the rules of <*vl- { 
denoe, 8: it wa.s necessary' that the 
foreign Judgment sued on should he 
strictly proved. — D knny r. Saywajiu , 
<1895), i B. C. R. 212.-~CAN. 


1 . Applieation for have to read — 
Time for ] -An application 

for leave f.o read an affidavit as fwldence 
should be made Ixdoro the trial ; hut 
on this ui>peal in an umlefcmied action 
for divorce, un affidavit as lo domicile 
was considered although it did not 
appear that ienvo to use it had been 
obtaineU.- Pa?: r. ItAK, 11924! 4 

D. L. It. 793 ; \V. W. R. 41G.- CAN. 

t. Affidavit of opposite party — 
JVhrthrr extracts may he used.] — 
Petitioner mny rend as his evidence 
n imrtion of a resp.'s affidavit, witlnmt 
making the whole his evidence. - 
Ahchhulp r. Scully (1858), 9 1. Ch. 1C 
152.- IR. 

. — J — Though petitioner 

may rca»l a portion of tho 
affidavit by way of answer without 
making the whole his own evldenee, 
he cannot read any other affidavit 
filed on iHjhalf of reap- without making 
the whole his own evidence.-- F/itnna 
f. Mkiuku (In(io), 10 J. Gl». R. 502.- 


VII. SECT. 2. 

5495 i. Eridrnce in on* nottum cannot 
used in atuiUter,}- It i-w settled as th»' 
geueral rule that upon an application 
for time, an affidavit upon which - , 
former order was granfe<l cannot be i 


usetl.~ f AHI'lCNTICU V, POK (1820), ^ 
Mol. 338.—IR. 

b. Use of affidavits in suhfttqurvl 
stayrs.\ ■ An aflidavlt made by a wltnoHs 
for cither party on un interlocutory 
ujiplifMition in an action caiuiot he 
used by the other part y on the Imarlng 
of the actlrm as an ndniission by th<' 
former, unles^', perhaps, where it is 
known that he knew Its e-ontents before 
it W'us used on tlio interlocutory 
application,— .Johnston v. MAiTimwa 
(IHU3), 19 V. L. Jt. «:iH. --AUS. 

c. Appliceition for injunction- Kffert 
of suppression of farts in affidavit.] 
Thr3 affidavits on which an ex p. 
injunction Is applied for must, to gnanl 
against ahuso of that process, present 
a candid staUnnent of the whole 
case, ifi. must wjt forth not only the 
lacLM which pltf. thinks to hr, hut Sw. ii 

j OH art) in truth mat^jrlal to tho 

I dcteriiiUiatlon of the application. 
An Injunction ohfTiined on affidavits 
in which this rule is not observed, 
will he diHsolv(Hl on t hat ground alone, 
Jndcpe/jdent ly of tho merits. - J>s;y r, 
McDonald (18.01), 2 Gr. 398. CAN, 

d. - - ir/ir(/or eorn/horaiion of 

affidavit necrsHuruA — Theio is no 
technical rule requiring, pltf.'s affi- 
davit In support of a motion for an 
injunction to he corroborated 
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order made in chambers. — lie M unns & Longden 
(1884), 50 L. T. 850 ; 32 W. K. 675. 

5605. .] — lie Marsden'h Estate, 

WiTHiNGTON V. NEUMANN (1889), 40 Oh. D. 475 ; 
58 L. J. Oh. 200 ; 00 L. T, 090 ; 37 VV. K. 525. 

Use of affidavits in subsequent stages.] — See 
N<m. 5015 5027, W. 

5506. Effect of subsequent order to hear with 
witnesses.] “Chester (Dean <k Chai'Teii) v . 
Smelting ('okhn. (1902), 40 Sol. Jo. 190. 

Habeas corpus.] -See Crown 1*rac’tice, Vol. 
XVi., pp. 2.57, 258, Nos. 595-010. 

Prohibition.] See Crown I*ra( tick, Vol. XVI., 
pp. '012, 393, Nos. 2352-2308. 

Certiorari.] ~ Crown 1*ra(;tu e, Vol. XVI., 
pi». 404 400, Nos. 3394-3434. 


Huh* sect. 2. — ('uoss-Ex ami nation. 

5607. Discretion of court to order — General 
rule.] 34ie ci. or judge lias a disendion, in making 
an order under It. H. i;., Ord. 38, r. 1, for the 
at tendaneo for cross-examination of a person who 
has made an attldavii, tV. is not bound U) make sueli 
an order. -La 3'riniimo, I^td. v . Ehowne (1887), 
30 W. It. 138. 

5508. — - Aifldavit showing cause against 
garnishee order nlsl.] -(l) A garnishee who dis- 
putes Ins liability to the judgment debtor is not 
a person who can t»roi)erly ho ordered to attend 
for examination under 1C 8. ( j., Ord. 42, r. 32. If 
the power to order Hu<;h examination i.s given by 
the rule, it is a dis(‘ret ionary power ought only 
U) be ex(U'oised wit h great ('aution. 

(2) An alTidavit showing cause, again.st a 
garnishee ordtT nln is not an alTidavit uiion which 
cross-examinat ion can lx* order'd under H. S. C., 
Ord. 38, r. 1. Jeffrks v . Tomlinson (1880), 3 
T. L. K. 193. 

6509. Where productive of no result.] — 

JMuj ct'. will i)revejnt tlie pi'ocf\ss of the ct. from 
iH'ing ahusetl for th(‘ [mrpose of opjiression. 

Pltf. in an administ ration action having without 


any necessity made an affidavit for the purpose 
of an application in chambers for accounts, defts. 
proposed to cross-examine her on her affidavit, & 
on her refusing to appear, applied for an order on 
her to attend : — HeM : the affidavit having been 
immaterial to the relief sought, & no reason having 
been suggested for supposing that the cross- 
examination could be productive of any result, 
the application was an abuse of the process of the 
ct. for the purpose of oppression & must bo 
refused . — Re Mundell, Fenton r. Cumbbrlege 
(1883), 52 L. J. Oh. 750 ; 48 L, T. 776. 

6610. In case of foreigner.] — Application 

to cross-examine a foreigner on an affidavit made 
by him in an action in this country refused as a 
mattiT of discretion in this case, but the cts. will 
make such an order whore necessary. — S trauss r. 
Goedsciimidt (1892), 8 T. L. 11. 239, D. 0. 

5511. Long delay In application.] — Rc 

Jones, Jones r. Jones (1893), 95 L. T. Jo. 30. 

6512. On hearing of appeal.] — (1) The S. 

Corpn., being the owners of several letters patent 
relating to the manufacture of saccharin, com- 
menced an action for infringement of the same 
against D. Co., & moved for an interlocutory in- 
junction. The motion was dismissed on the 
ground that the validity of the patent was in 
dispute, ntfs. appealed, &, in the coui'se of 
arguments on the appeal, applied for leave to 
cross-examine one of the secretaries of deft, co., 
who had made an affidavit, on the ground that it 
was evasive. Cross-examination was allowed (as 
an exceptional case) before the ct., by its leave. 

(2) Affidavits made on information & belief 
miLst show what the sources of information are.-- 
8ACCUARIN t-ORPN., liTD. r. CHEMICAL & DUU(JS 

Co., Ltd. (1898), 15 It. P. 0. 53, C. A. 

5513. Affidavit verifying names of partners 

In plalntlfT Arm.] — Where an action is brought by 
I)ar*t.ners in the name of their finii, & the names of 
the pcTsons constituting the firm are dLsclosed 
under P. S. C., Ord. 48a, rr. 1, 2, there is no juris- 
diction to direct a cross-examination on an affidavit 
disclosing the names, or tc) order a seimrato issue 
to determine the question whether a peiison whose 


other evidence ; thouwrh the ahscnco 
of other evldonco may Homctlinea ho 
a clrouinHtamjo luatcriul to l)o con- 
Hldered. —Tukahwki.l r. Monuis (1808). 
16 Ur. lO.'j.—CAN. 

«. Where vror.rrdinim xntr.rloentoru 
in form onli/.)- AlthouRrh the applica- 
tion to amend n reKJ?<ferod plan i« hy 
petition, Irt tliorefore InterlomUfOry 
In form, the order to ho rmido finally 
A conclu»dvely acttles the ri»rhl*i of 
the partlea eoneernod ; A thcovhienoo 
upon the application, if the facUare in 
tliKpnUi «houl«l, in the iUihcuco of affreo- 
inont, he iriven rird vocr. The ludsre 
properly refuned to n'wlvo aflldavitu 
In aiiEWtT to the oral tostlinony of 
vvitncHhos ffiven in support of the 
petition. MiJIonalp & JasrowEi, 
(11)03), 0 O. L. U. 666; 2 O. AV. K. 
1000. -CAN. 


(. Vtmn^u'rrcd apidnviUi Uiken as 
true. Upon an applUxktlon to dismiss 
an action as frivolous & vexatious, 
atlldavits of defts. wore allowed to l»o 
read, not tielng answ-erod, were 
taken as true, & the action dismiss^ 
by the full ct. on appeal from an order 
rt>fusimr the appiioatlon.— U oflvs e. 
l^K.voRA Mount Wickkr Coiu'KR Min- 
INO Oo. ai»07). 7 \V. L. 11, 166; 13 
B. C. U. 220,-~CAN. 


PAKT VII. SECT. 2, SUB-SECT. 2. 

5607 i. IH^crtlum of court to order — 
(Jtnrral rule ,] — The rule in force In 
Kninand that a party who has mode on 
affidarti must submit to oroes -examina- 


tion noon it, if requln4 on notice to 
his Holr., hefoiT) taking any further 
steps in t he cause, heinif Hnmded on a 
Hoeclal En^dish ordi'r, hoa no applica- 
tion In this provinw.— UuANT r. 
WiNCUK.siTm (IsLl), 6 H. 11. 44.— CAN. 

6507 il. .1 — As n g^onoral 

rule an order under llule 401 will not 
he iua<l<? for the attendant for croas- 
exarninat ion of jiltf. who has made an 
afthlavlt U*adimr to an interim injunc- 
tion hefoixj deft, flics an atlidavit of 
morlts. — Lkwock r. XVest (181)7), C 
H. C. K. 401.-— CAN. 

6607 iii. .}— Ilulos 385 & 429, 

taken tojct'ther. eonipcl the production 
f<»r orosH-exaniination of deponent on 
his afll<lavit if re<iuircd by tho opposite 
party, before such affidavit can l>e 
n.H<'d. — W'KHITILVI.KN 13. EPMONDB 
(1899), 7 H. O. H, 175,— CAN. 

5607 iv. — — On an applica- 

tion at chamlH^rs to set aside ns false, 
frlvolmis, & vexatious tho pleas 
pleaded by deft, to an action lm>\ig:ht 
atjmlnst him os iicwntor of a bill of 
exchange, discounted by pltf. bank, 
deft, applied for leave to oross-oxaralno 
tho managtiw of the bank on the affi- 
davit upon which tho motion was 

foiindt^d : Held: the matter was one 

within the discretion of tho chambers 
judge, & theiH' was no apx>eal from liis 
refusal to permit the oroes-examination 
applied for. — B ank or Muxtiwal e. 
Bkxt (1900), 31 N. S. IL 489.— CAN. 

6607 V. .1—On a summons 

for judgment under Ord. 1 4, It is only in 


exceptional cases that deft, will be 

{ lermltted to cross-examtno pltf. mi 
ilH nflldavit, & then only after deft, 
has tiled an affidavit of merits. — \Vaui> 
V. Dominion Steamboat Line Co. 
(1902), 9 B. C. 11. 231.— CAN. 

6607 vi. — — ITpon an appli- 

cation by (left, for security for the costs 
of the action, upon the ground, that 
I»itf. iv^sided out of tho jurisdiction, as 
appeared by deft.’s affidavit Sc by the 
inaorseiuent on the writ of summons, 
deft.’s affidavit further stated, as 
reciviiied by Rule 528, that ho had a 
gf>od defeiWM^ upon the inerita. Pltf. 
made no answer by affidavit, but, on 
the return of tho summons, asked 
that deft, bi^ cross-f'xnmincd on his 
affidavit .—Held : pltf. was entitled 
under r. 292. to cross-examination on 
the affidavit. — Murdock v, Patton 
(1910), 15 W. L. 11. 283.— CAN. 

6507 vii. .]— Although it is 

within tho discretion of the Judge, 
w’hethor or not he will allow a cross- 
oxaminatiou upon ah affidavit Jn 
support of a motion, petition or 
summons, under llule 293, that where 
the discretion is exerciwHl upon a 
wrong principle, tho apiadlate ct. may 
st't tho matter right. — Ewino r. 
McGlix (1915), 30 W. L. K. 452; 7 
W. \\\ B. 1147 ; 8 Alta. L. R. 104.— 
CAN. 


t. In tcindinO'Up proceedtnos.] 

Manitoba C 30MM188I0N Co. (1911), 


\V. L. R. 893.— CAN. 


h. On tojxdion of costs.] — 
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name has been disclosed was a partner at the time 
of the accruing of the cause of action. — ^Abrahams 
& Co. V. Dunlop Pneumatic Tyre Co., [1905] 
1 K. B. 46 ; 74 L. J. K. B. U ; 91 L. T. 11, C. A. 

5514. .] — Newcastle A Gateshead 

Theatres, Ltd. (1920), 150 L. T. Jo. 73. 

5515. Affidavit contradicting previous affidavit 
of same person — Duty to produce deponent for 
examination.] — On contradictory affidavits of same 
person, personal examination required. 

3'he general rule is that whoever pix^duces the 
affidavit of a i>ei‘son to contradict a former made 
by tliat person, sliould produce him in ct., a per- 
sonal examination being required (Lord Hard- 
wiCKE, C,), — Ex p. IvORD (1750), 2 Ves. Sen. 20 ; 
28 E. K. 18, L. C. 

5516. Before whom examination conducted — 

Examiner.] — The ct., under Court of Chancery 
Acts, 1852 (cc. 80 & 86), directed that a party to a 
suit, a Avitness by affidavit on his own behalf in 
support of his own state of facts before the master, 
should be cross-examined before the examiner 
instead of the master ; &; that all the jiariies 

should be examined on interrogatories before the 
examiner, as tlie master should direct. — JJextall 

V. CiiEATLE (1852), 1 Sm. & G. 78 ; 9 Hare, App. 
XX., 11 .; 20 L. T. O. S. 139; 17 Jur. 128; 1 

W. K. 91 ; 05 Ph B. 35. 

5517 . ,] — ( 1 ) ^ witness who has made 

an allidavit may be crosa-oxamined Ciither before 
one of the examiners of the ct. or a special examiner, 
& in the case of a witness abroad the proper course 
is to apply for a special examiner. 

(2) Time will not be enlarged to allow of affi- 
davits in reply being filed after cross-examination 
of a witness on the other side.— I^'.dwards r. 
SPAIOHT (1802), 2 John. & Jl. 017 ; 70 B, IL 1205. 

5518. .] — A chief clerk is bound on 

the application of a suitor to issue a summons 
diix'cting the cross-examination of wilnesst^s to 
take place before one of the examiners of the ct. — 
iVT A LISTER V. Walters (1890), 7 T. L. K. 105. 

5519 . j — Examiuiitions of witnesses 

should be taken before the examiners of the ct., 
but where the amount at stake is trilling they may 
bo taken before the chief clerks. — Lrxi^toKB i\ 
Cordon (1890), 7 T. L. B. 150. 

6520. Witness abroad — Special examiner.] 

— Ph>vvAUDS V. SPAKiirr, No. 5517, 

5521. Amount trifling — Chief clerk,] — 

I^uxMORE V. Gordon, No. 5519, ante. 

5522. Registrar of county court.] — liUMu 

f. OSBURN (18811 W. N. 218. 

6523. Time for examination — Till time for 
hearing.] — Where a cause i.s set down for liearing 
in the ordinary course, a deft, cannot be compelled 
to come in ifc be cross-examined afU-r the c*xpiration 
of a month from the time fixed for closing the 
evidence ; but tliis rule does not apply to the ciua* 
of a cause being set down upon motion for decree, 
in which case a paidy can be cross-examined, A 
affidavits may be filed up to the actual time of 
hearing. — Bedwell v. Prudence (1809), 1 Drew. 
^ Hm. 221 ; 8 W. B. 702 ; 62 K. B. 303. 

5524. Who may be examined — Creditor In 
administration suit.] — A cnnlitor’s affidavit filed 
in support of his claim for a debt, undc^r a decree 
in an administration suit, is one upon which, under 
15 & 10 Viet. c. 80, s. 40, he can be cross-examined. 


— Cast v. Poyseh (1850), 3 Sm. vt G. 309 : 20 
L. J. Ch. 93, 353 ; 28 L. T. O. S. 118, 197 ; 3 Jur. 
N. S. 38; 05 E. U. 098, 0. A. 

6525. Parties.] — Order made for the 

attendance of tiofts., for the ^>urposo of being 
examined, viva rocc, upon a motion for an injunc- 
tion. — Nichols v, Ibbktson (1859), 7 W, B. 130. 

5626. Though affidavit read by 

opponent.] — A notice of motion for decree in the 
ordinary terms gave a list of tlio affidavits inbuided 
to be read, further gave notic'-o that pltf. would 
read deft.’s answer. Pltf. gave notice of intention 
to ttross-exainiiie deft, ou the answer, but it was 
objected, before the examiner, that pltf. had made 
deft, his witness, iV the examim'r allowed the 
objection i -Hiid : pltf. was entitled to cross- 
examine ilcft. on his answer.— IhMJMEiT r. Hart 
(1802), 7 L. T. 310 ; 9 .)ur. N. S. 12 ; 11 W. B. 53. 

5527, Solicitor — Under order for taxation.] 

— A solr. may be cro.ss-examined on an affidavit 
made by him in .support of a hill of co.shs under a 
common order ft>r tax it ion, A it i.s the duty of the 
examiners to take such exanunation.- Jfc PiAiX, 
Aroles & Uawlins (1871), 41 L. .1. CA \. 375. 

6528. Garnishee showing cause against 

order nlsl.J — J effims r. 'roMLiNsoN, No. 6508, 
ant(\ 


5529. Motion ordered to stand till hearing — No 
examination on affidavits filed on motion.] — \V liere 
amotion is ordeied to stand on certain terrirs till 
the hearing of the causi', no new evidenee can be 
filed by the parties on the motion, wlneli must bo 
dealt willi at the hearing in tlie maumu’ in wliich 
it wa.s originally hrougiil on ; ^ if the motion 
stands over in t »>n.s(Mpa.‘nee of an affidavit of deft., 
tlie motion is not' “ a matter d<*pemiing in ” or “ a 
proceeding befon* ” tlie ct., which entitles pltf. to 
cross-examine deft . on his affidavit ; evam although 
pltf. may hav(j giv(»n notice that lie is going to u.se 
it at the heai-ing of ila* eanse.- Sinoicr c. Aud.sliov 
( 1872), L. B. 13 K<j. H)1 ; 41 L. .). Lh. 229; 26 
L. T. 238 ; 20 W. It. 138. 

5530. Absence of witness — Whether motion 
allowed to stand over.] —Hrbjjit r. Simiait, [1871] 
W. N. 72. 

5531. .J--P()ij.iK r, IH.oxiiAM (1893), 

37 Sol. Jo. 740. 

6532. Refusal of court to act on affidavit.] 

- 33ie ct . refusiai to act u})on an affidavit of a 
depfinent who could not' Ix^ (ToHK-<*xannnfHi. 
Shea r, (Ireen (1886), 2 'l\ L, K. 533, I), (h 

5533. Where examination not concluded— Power 
of court to make interim order.] — Tlte gencml rule 
in actions for Hpecilic performance against a pur- 
cJiaK<T‘ who is in possession, that h(^ must either 
pay tlie pric(.' agieed u]m)Ii or giv(; nj) poss»‘ssion, 
do(‘H not apply to tlic, c.ase of a, mining Icjuse wlaa-e. 
the iuUmded h's.sc(‘ is working tiie miru; A: taking 
away Die mineral. In such a cascr th(^ lessor is 
(Uititled Ia) an interim order f(U* payment into < t. 
of a sum Ui tlie (!stimated airmiint of tla* 

royalties, & the ct. will not stay its hand upon t he 
ground that pltfs. pul an affidavit in (evidence upon 
which the cross-examination i.s not concluded. 
Lewes v. Jame.s (1886), 32 (3>. J). 326 ; 56 L. 3. Oh. 
103 ; 54 L. T. 200 ; 50 .i. P. 423 ; 31 W. B. 619, 
O. A. 


AnnoiatitmB .’'-"MtnUi, (iriM^nwood r. Tunicr, f I Rill] 2 Ch. 
144 ; Cook V. AialrcwH (IR^O), 66 L. Ch. l.'<7. 


Upon taxation of coste ]>etw(jcn party 
& party, the taxing officer has jurisdic- 
tion to order the cross -exauti nation of a 
party upon hi« affidavit of diBbursc- 
nienU. — J ohnson v. Moore ( 1912), 21 
W. L. R. ; 1 W. W. It. 1102 ; 4 
D. L. R. 399; 17 B. C. II. 219.— CAN. 


k. On affidavit on proflnctUm .] — I 
An atfidavit on productinn i» not j 
within Ord. 26S, Sc theroforo the party 
making it does not thereby liocornu 
iiablo to crow) -examination upon it, 
except «(j far oe thin can lie had by 
examination for dl»cM>vory under Ord. 


KiR.— P axton r. Jo.nj^s (1873), 

V. K. 13^;. -CAN. 

l. Kffcrl of It. N. C, (1890). 

Ord. 37, rr. 21 29.] — Hubsku. v. 

H AUNOicas (1900). 7 B. C. U. 173.™ CAN. 

m. On affidaviifi verifying accounts.] 
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Sect. 2.— Interlocutory proceedingH : Sub-scci. 2. 


5534 , — Power ol court to order committal.] 

— WoouwoKTii V. Hugden (1888), 22 Sol. Jo. 742. 

6635. Affidavit on application to amend writ— 
Examination must not be lor collateral object.] — 

if an affidavit i» made in siipport of an application 
for leave to amend a writ of Humiiions, it is im- 
jiroper to croHs-exarnine upon it with a collateral 
object, 6c thus, in effect, to anticipate the trial.— 
CoNVHKAKK r. JvKWis (1881), 41 1 j. T. 212; 29 
W. K. 291. 

5636. Examination adjourned for opinion of 
court --Whether completed depositions ffied.] — 

MAi»r.K V. Stkvjonhox, (IHSH] W. N, 02. 

6537. On affidavits verifying accounts — Notice of 
points on which cross-examination intended.] — If 

a pai'ty he di»Hatisffed with the ac’counts brought 
in 6c vouched in the judge’s chambers, he may 
examin#^ tlie accounting paiiy vivd voc.e, but he 
should give notice; of the points as to which he is 
to be examined. The accounting party may, in 
stich cast*, be ixuiuired to produce the (k)cuments 
at his examination, notwithstanding an existing 
ord<;r for production elsewhere. - Woumsucy v. 
Sturt (IHoh), 22 iieav. 298 ; 52 K. U. 1 1(11. 
Annuidionn McArtlmr v. Uudgeon (1K72), Ij. TL 

l.'i K(i. HCJ* JlaU'H V. KIcy 1 Ch. i). 47:{. Distd. 

Mcyrick r. Juiiu'H (IM7(3), 40 !>. J. idi, MH. 

5538. “.] -vVn alffdavit filed by an 

accounting deft, in an administration suit verifying 
his ac'counts is tla; subjeiit of cross-examination 
under 15 6c 1(1 Viet. c. 8(1, s. 40, but he is entitled 
to notice of 1 lie jioints on which he is to bo cross- 
examiiuHl. lie hoRD’s EsTATi:, Loro v. Loro 
(IH(U l), I.. K. 2 E(i. (105 ; 25 1.. ,L Lh. (182; 12 
,lur. N. H. (198. 

AinkoiiitUmH : Distd. J/r Rruriu»t<»n & liOiigtown Uy. (IS7I), 
Ji. K. 11 Eq. 42S. Folld. MrArlliur r. Dudgeon (1872), 
h, R. J.'» Ku. 102. Expld. V. Kley (I87(i), 4:. L. .1. Ch. 

270. Diftd. Moyrh'k t\ JamcH (1870), 40 L. ,1. Cii. 38. 

5539. — - .] -Wliere an acu^ounting party 

is served with notice of cross-examination on his 
accounts, it is not sufllcient to inform him that all 
the iUuii.s except- one ar<* objected to, but- the 
n(»tic(* must specify the points on wJiich the cross- 
examination is to ])roceed. — McAhthuu v. 
Duiku on (1S72), L. it. 15 L(i. 102 ; 42 L. J. (2i. 
202 ; 21 W. 11. 1(1(1. 

Annoiation : Dlstd. AlejrU k r. James (1870), 10 L. J. C’h. 
38. 

5540. - .J -The rule tliat in cross- 

examination upon an account, iiotic(' the items 
to which the cross-examination will lu; directed 
must bo given to the ])arty bringing in the account, 
aj»plies to the ( ross-examinaiion of a i)art.y seeking 
to charge by his account as well as to tlie case oif 
a merely accounting part y. ilATKst'. Kmcy (187(1), 
1 Vh, 1). 472 ; 45 L, .1. Lh. 270 ; 21 W. 11. 124 ; 
fiuh nom, Uatks v. Kli:v, Kukv v. II.atks, 21 
L. T. 50. 

6641. — - Insufficient notice.] — An 

accounting party Kubi>ienaed for examination 
cannot refuse to bo sworn because he has n«.»t 
ix>ceived sufficient- notice of the points on wliieh 
he is t-o be examined, but- aft-er being sworn he 


may abject to answer for this reason. — M ev^rick 

V. James (1870), 46 L. J. Ch. 28. 

5542. .] — Woods v. Ouver, [1880] 

VV. N. 51. 

6543. Before accounts vouched.] — An 

accounting deft, who has carried in an account 6c 
verified it by affidavit, may be cross-examined on 
his affidavit as well before he has vouched his 
account as afteiAvards. — Meaciiam v. Cooper 
(1872), L. II. 10 Eq. 102 ; 42 L. J. Ch. 870 ; 21 

W. II. 745, L. a 

In companies winding up.] — Sec Companies, 
Vol. X., p. 951, No. 0508. 


Sect. 2.~BY CONSENT. 

ScCy noiVf R. S. C., Ord. 28, it. 25-20. 

5544. Necessity for formal consent in writing.]— 

The “ consent for taking evidence by affidavit ” 
und(*r K. S. (k, Ord. 28, r. 1, must be a formal 
cons<mt in w'riting.- ~Ni:vv Westminster Brew ery 
Co. V. Hannah (1875), 1 Ch. I). 278 ; 24 W. U. 
127 ; 1 Char. Pr. Cas. 128. 

A nrujtoiion : — Meiltd. Dalton v. St. Mary Abboltti, KeiiHiug- 

toii (Irduis. (1882), 47 1^. T. 341). 

5545. Discretion of court — Where no consent.] 

— Uahdiner V. Hardy, [1870] W. N. 152; 2 
Char. IT. (’as. 231. 

5546. Party improperly withholding con- 

sent.] -In an atlministration action, trustees im- 
properly refused to allow evidence to be taken by 
affidavit instead of vivd voce; they were directed 
to pay the costs of a motion that the evidence 
should be by affidavit, although the motion could 
not in the circumstances bo granted. — Patterson 
r. WooLEH (1870), 2 Ch. D. 5S0 ; 45 L. J. Ch. 274 ; 
21 L. T 415; 24 W. R. 455; 2 Char. Pr. Ciis. 
218 ; previous proceed (1875), I Ch. 1). 404. 

5547. To insist on viva voce evidence.] — 

An action was brought to set aside a settlement. 
One of the parties intiTcsted w'as an infant. The 
ac'tion came on for trial upon affidavit evidence, 
but the ct. considered the affidavits so unsatis- 
facU>ry that the trial was dircctiHl to stand over, 
in order that the witnesses might be produced in 
ct. <S: examined orally. When the action came on 
again, an application was made that the affidavits 
sliould be treated as part of the evidence upon the 
trial, & it wtis eonU‘nded that, according to the 
present practice, it \v)is the right of the parties 
that the affidavits should bt‘ so used, that the 
ct. could not, or ought not if it could, to prevent 

1 such a use of them ; — Held : the ct. had authority 
to order all the witnesses to be examined orally at 
the trial of an action if it w^as of opinion that such 
a course was necessary for the purposes of justice, 
6c to exclude affidavit evidence ; the witnesses 
w’ho had given evidence in this case should be 
examined upon oath in open ct., 6c the affidavits 
wliioh had oeen tiled should not be used as evi- 
dence. — lx>VELL V. Wau.ib (1882), 52 L, J. Ph. 
494 ; 49 L. T. 592. 

Anm}faUon : — COQld. Boahote r. Hcudcison, [1895] 1 Ch 

742. 


---On a rofert^nct' to tako acconnts, a 
party 1 h ontitlod ex dchilo jmtiticb to 
a coininiK8ion to oross-c.xaiuitio the 
opposite party, out of the juriHdiotlou. 
upon an ailUiavit IIKhI in proof of 
awounts.-- Holt LICK v. Kscuwkilk.u 
(190«). n U, h. H. HO ; 7 O. W. H. 
43.- CAN, 

PART VII, SECT. 3. 

6544 i. AfctJi»Ui//ttr/onnaI atmteni in 
' -Under K. 8. O. 1877, e, 60. 


e. 224, the wltno8.se8 on an arbn. must 
bo oxtunliiod upon oath, unlosa thoro 
1« a positive or consent to the 

wntrary, 8uch oouKont or i 

may be 8ho>\u dehors the fiubmls^ion. &: 
in this east', upon the nttldavit« IlUvl : — 
Held: to In? sutlioicntly made out. — 
i»’e llUSUBHOOK & 8 tark (1881), 4G 
U. r. H. 73.— CAN. 

5544 IL .) — Sanufokd r, Suv- 

MOUK (1829). 2 Ir. L. Itec. let »t;r. 386. 
— IR. 


5544 lii. .1 — The wortlH of K. S. C., 

Ord. 30, r. 1, ** in the abetmoo of any 
ngreement in writing," apply to the 
taking of part of the evidence by 
allidavit a» well as I ho wlude ; accord- 
ingly, an application fur an order that 
I the affidavit of a particular witness 
I may lie mad at the hearing should 
not bo made without a otmstuit having 
l>een previously tendemd. — Millru 
r. Dwyek (1891), 27 L. H. Tr. 610.— 
IR. 
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554B. .]“-l^vwsoN r. Quaive (1887), 

32 Sol. Jo. 24. 

5649. Who may consent — Trustee.] — l^AirrEii- 

80 N u. WooiiEH, No. 5546, ante, 

5550^ .] — Lawson r. Quake (1887), 

32 Sol. Jo. 24. 

5551. Guardian ad litem -Of infant.] — 

The guardian ad litem of an infant deft, is coin- 
petont to give the consent reipiisite for taking 
evidence by aflidavit under K. S. Ord. 38, r. 1 - 
Knatchiu’ll r. Fowle (1870), 1 Oh. D. 001 ; 21 
^V. K. 029 ; 3 Char. Pr. Cas. 332. 

Ammtuiion: — Folld. I’iggott r. Toogood (lUO-t), 48 8ol. Jo. 

67 ;i. 

5552. •] — Under the new prac- 

tice a ginu’dian ad litem may consent on bi'half of 
infants, without the leave of tlie ct., t/O evidence 
being taken by aflidavit instead of rird voce, — 
Fkykk r. Wiseman (1870), 45 L. J. C’h. 199; 33 
J.. T. 779 ; 24 W. 11. 205 ; 3 Char. Pr. Oas. 330. 
.-fwHo/afjoi FoUd. I’jggolt V. Toogood (1904), 48 8oI. Jo. 

678, 

5553. Of person of unsound mind.j — 

4’1k‘ et. would not give any sanction to the guardian 
ad litem consenting to the taking of evidence by 
artidavit as such sanction was quiU^ unnecessary. - 
PKKJo'rr Toockxjd (1904), 48 Sol. Jo. 57.3. 

5554. Effect of consent — Whether witness may 
give further evidence vivd voce.] — Where an agree- 
im^nt has beem come to b(itween tlie parties tt> an 
af'tion, that the evidence at the trial shall he taken 
by allidavit, the agreement not stating that the 
e\ idence shall he taken by allidavit only, a witness, 
who is ])r(‘vsent in ct. for the purpose of being 
( ross-examined on his affidavit, may be called by 
the party on wliose behalf he has made the 
allidavit, iV: givt^ fresh evidence vwd vocc, — Geo.ssoi* 
r. Heston Iseicwokth Local 13oaud (1878), 47 
L. J. Ch. 530 ; 20 W. K. 433. 

5555. Agreement to try without Jury.] — 

Wliere the })arli(\s to an action agreed that evidence 
should be tak(*n by allidavit : — Held : this was 
equiA'a]<Tit to an agreement that t he action should 
hi* tried before a judge without a jury, since alli- 
davits could not otlierwLse be used excejit under 
special circumstances ; k the ct. refused to dir<*ct 
a triiil h(dort^ a judge- A:- jury, even in a case 
peculiarly adapted t>o l)e tried hefor(‘ a jury, wh(*re 
t lie parties had under such an agreement taken 
allidavit evidence for two years, had at great 
expense prepan'd the action for trial Ixjforo a 
judge alone.-- IhuauvE v. Wioo (1878), 8 Fh. D. 
510 ; 4 7 L. J. Cli, 749 ; 38 J.. T. 732 ; 20 W. K. 
729, 0. A. 

Annotation "CODSd. KusUm r. Tobin (1879), 10 CJi. 1). 668. 


Sec t. 4. -BY ORDER OF COURT. 

SuB-sEcr. 1. — In Gr^NjaiAL. 

Sce^ uoii\ K. 8. G., Ord. 30, r. 7, Ord. .37, r. J 
Administration of Justice Act, 1920 (c. 81), s. 0. 


5556. Order not made on summons for direction.] 

— Kainbow V. Kii'TOE (1910), 140 L. T. Jo. 413. 

5557. Application to court — Must state specific 
facts to be proved.] — When the evidence in a cause 
is taken orally, a general application under 
15 «k 10 Viet. c. 80, s. 30, to be at liberty to use at 
tlu' hearing allidavits alivady tiled is iiwgular. 
Tlie it^ular facta or circumstances pixiposed 
t/O be proved by attidavits should bo specitied bc^th 
in the notice of motion iic in the order. -IvtsoN t». 
Gkassiot (1853), 17 Beav. 321 ; 51 E. li. 1058. 

5658. Whether proof by affidavit allowed — In- 
quiry pending before master.] — The ct. will not try 
by allidavits a fact , rt^specting which an inquiry is 
p<uiding befoi'c the master. vSt AO v. Grey (Earl) 
(1840), 4 Jur. 1007. 

5559. Execution of deed.] — Ball r. 

Carter (1852), 20 L. T. O. 8. 100. 

6560. On motion for judgment.] — On 

motion for judgiiumt the ct. has no power under 
B. 8. (k to order that the evidence shall bo taken 
by allidavit. Accordingly where a consent ax liou 
in which an infant A- a married WTiinan woro defts. 
& in which the evidence had been taken by atlidavit 
W’as set down on motion for judgment tlio ct. gave 
judgment but directed that not ice of trial should 
be given to t he infant A married woman, & that 
the action should bc^ placed in the paper again pro 
forma, — Ellis r. Kobrins (1881), 50 L. J. Ch. 
512. 

AtimAniion -Consd. Uc Fitzwati'r, Fitzwatcr r. WatcrhoiiHO 

(1882), 62 L. J. C'h. 89. 

556 X, Assessment of damage by master — 

Witnesses abroad.] —Maudon alb v, Antelme 
Pattehson & Co., [188 1 J W. N. 72 ; Bitt. Kep. 
in Vh, 00. 

6562. What facts may be proved -Execution of 
deed — Execution not in issue on pleadings.] — 

Proof admitted on behalf of pitf., of tlie ex(‘cution 
of a deed by allidavit at the liearing, where the 
answer had not been loplied t(4, but did not deny 
the execution. — Chalk v, Kaink (1849), 7 Bare, 
393; 18 J.. J. Ch. 472 ; 13Jur.981; 03E.K.071. 


SuB-.sECT. 2. - Further Cunhiberation. 

5563. Whether fresh evidence admissible. | — 
Wliero jU’oceediiigH in an action had b(‘en carried 
on und(U’ an order math; in pursuance of K. 8. <3, 
Ord. 15, 1883, & there had been no trial of tin; 
action, the ct., on further consideration of tht; 
action, allowed an affidavit to be read which hat! 
not been btdore the chief clerk, A thtu’efore was not 
mentioned in the certiticato. — Jtc Michael, Dessau 
V . Lewin (1885), 52 L. T . 009. 

5564. Administration action.] — Under 

K. 8. C., Ord. 30, r. 1, the ct. may, in an adminis- 
tration action, ^ afti*r tluj chief clerk has made 
Ids ceHificatt*, receive, if it thinks fit, fresh alTldavit 
evidence on fui*ther consideration. — May t\ New- 
ton (1880), 34 Ch. D. 347 ; 50 L. J. Ch. 313 ; 50 
U. T. MO ; 35 W. K. 303. 


PART VII. SECT. 4. SUB-SECT, 1. 

n. WheOier jinntf hy affidavit allotted 

— AlaUrrsof — The et. will not try 

matters of fact upon afltdav*it8 . — Smith 
V, Ask (1848), 5 U. C. Jl. 497,— CAN. 

o. Ariion of deht .\ — Uruler 

the old law neither the exiMeiiee of the 

iior the elreunistaiKM'fl under 
wldeh It was contracted, nor the con- 
duct of deft., could be tried 
iitftdavits for the pitrnose of p<;rmittinK 
aii arrest, if the atfldavit of debt Sc 
inttuition t/) leave the country was a j 
pOHltivo one.- — F rkau r. Fkiiouso.n j 
<1 852 ), 2 C. L. Ch. 1 4 4 .—CAN. t 


jfiiesUxcy of niorfyayor.] — 

It beliiK doubtful when the nitgor. 
died, his widow & children joined in 
a suit to rodecni. In order that all 
questiona under the Act aboUshiiiK tho 
law of prlmogreuiture iniKht bo avoided. 
At the hearing, tho et, allowed proof 
of iuUjstaey by affidavit, with a view 
Ml mtftkiiiK the d<*crcHi us — 

l Krtoi-T* 4 ii I v «. li lit. ''.in 


q JJipinicnl nquired for 

<roM-c.jcainimUwn.] “'J'lu*. ct. has uo 

f >ower to permit one party to prove 
ucIm by am davit in tho purpose of the 


trial & determination of the action 
when tho opposlto party ilosiriMi horal 
fide U) croHH-exainino d(!i)onont, & 
deponent can lie pi O(Ju<;od, — CjimsTNKit 
V. Fjshick (191 ;1), 2.1 W. L. K. 630 ; 
10 B. L. K. 802.- CAN. 

r. - JJrrd of UMHiyuira nt.j 

Where the deft^ncxi was that the deed 
of aHHlgnnxmt nnrler wliich nltf. 
(ilainiod woH executed afUu’ bill filed, 
At. wtis in trust for OHHiKnor agairiht 
whom deft, flled a croHA-bi\l If (dd : 
tho assiKuiJient could not Ixi proved by 
affidavit at the hearing, — Joi.y v. 
Swirr (1846), 9 1. Eq. It. 19,-5.— IH. 
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Sect, i, — liy order of court: Sub-sects. 2, 3, 4, 6, 6, 
7 8. Sects. 5 <«? 6.] 

5566. Conduct ot party since judg- 

ment.] — An action waa brought by the beneficiaries 
under the will of a testatf^r against the trustees 
thereof to administ»er the estate of the testator. 
The action was lieard as a short cause, when the 
usual judgment was made directing accounts ^ 
inquiries, Jk> the further consideration was ad- 
journed. The judgment contained no special 
j (*s<*rvation as to costs. When tlie action came on 
\jpon furth(*r consideration i)ltfs. desired to read 
an a/Tidavit wJiich contaimal charges against 
(lefts. 7'he charges related for the most pait, to 
the conduct of the defts. between judgment Sc 
fuHber considenit ion,(fc partly also to th(; conduct 
of defts. before action brought. The object of 
the afildavit was to make defts. liable to pay the 
(tosts of tfie afition or some part thereof, occasioned 
hy rcfison of the acts complained of in such affi- 
davit, ^ othenvise appearing by the evidence in 
the action. Defts. objected to this affidavit being 
read cont-ending that the ct. had no jurisdiction 
to allow any svich afildavit to be read : — Held : (1 ) 
as to the conduct of defts. between judgment Sc 
further consideration, pltfs. were entitled to read 
an afildavit ; (2) as to th(} conduct of defts. before 
action no afildavit could be read by pltfs. 

$Scnif)le : if persons who had been served with the 
judgment desircnl to read on the furilier con- 
sideration an afildavit as to conduct of defts. 
before action, tliey would bo entith^d to do so. — 
Jle llKVJTX, liKIUll V. ItuMNKY (1880), 55 li, T. 5 12. 

6566. Conduct of party before Judg- 

ment.] Ukvili., IjEUiii V. UiTAiNKY, No. 5505, 
ante. 

6667. .] -lie Watson (1901), 19 Sol. .lo. 51. 


SUU'SECT. 8. AnMlltAL'l’Y - 

Ncc Admiralty, Vul. 1., pp. 195,210, Nos. 1079, 
1081,1102. 


Sub-sect. 7. — ^Pbobatb Proceedings. 

See, generally, Wells. 

6569. Execution of will.] — In an action brought 
for the purpose of proving a will in solemn form, 
where none of the parties cited had appeared. The 
ct. declined to order the execution Sc attestation 
of the will to be proved by affidavit under R. 8. C., 
Ord. 37, r. 1. — (JooK v. Tomlinson (1870), 21 
W. B. 851 ; 3 Char. Pr. Cas. 320. 

5570. .] — In a suit for revocation of probate 

on the grounds of undue execution. Sc incapacity, 
where it appeared that every effort had been made 
to find one of the attesting witnesses, but without 
success ; the ct. allowed the affidavit made by him 
eight years before, at the time of proving the will 
at the district registry to be admitted as evidence 
of execution Sc capacity. — Gounall v. Mason 
(1887), 12 P. D. 142 ; 50 L. J. P. 80 ; 57 L. T. 601 ; 
51 .1. P. 003 ; 35 W. R. 072. 

5571. .1 — In a suit for probate in solemn 

form, where i£ appeared that after every 011014/ to 
trace the attesting witnesses neither of them could 
be found, the ct. admitted, as secondary evidence 
of execution, an affidavit of one of them, sw’orn 
to support an application for probate in common 
form.- IlAYKs r. Willis (1900), 75 L. J. V. SO. 

5572. When affidavit may be read — Witness 
giving evidence in another court.] — In a probate 
suit, out of nine defts. on the record eight had been 
cited At. liad not apx)eared. The remaining one, 
who was resident in New Zealand, had not been 
served. Tlio ct., at the heiiring, allowed him U) 
be struck off the record, Sc the case to i)rocccd 
against the other eight defts. The ct. also allowt'd 
an affidavit used on a motion formerly made in 
the suit, Si sworn by a witness who had been 
.subjxenat^d but was unable lo atttmd, owing to 
his btdng, at the time of the liearing, engaged as a 
witness elsewhere, to bo put in evidtmee. Sc treated 
the np|>licalion as made before the trial under 
R. S. 0., Ord. 37, r. 1. — Duewitt v. DiiEWirr 
(1888), 58 L. T. 081 ; 52 J. W 232. 


Slb-hkct. 4. — 1Jankiiui*it’Y Proceedings. 
See ilANKUurrcY, Vol. IV., pn. 512 515, Nos. 
1039-1079, 


Suiosixn\ 5. (’ommercial List. 

6568. Practice In commercial court.] — With 
r«‘ferenct' to the admission of e\ ideiu e without 
having the witnesses ])resenttHl for ci’oss-(‘xamina- 
tion, ^ is now common in the Goiumereial (T., the 
practhjo goes of (‘ourse upon the basis tliat all the 
witnesses art^ to be assunual to be honest witne\sses. 
lb would, howev<*r, be dangerous ext^md by 
implication what the witnesses ha n o actually siiid, 
except in ilie clearest cases (HmiiY, L..1.). — 
JsiH S.H. (\>. V. Rajiu Sc Go., ( 1899] 2 Q. H. 301 ; 08 
h. J. R. 930 ; 81 L, T. 211 j 15 T. L. R. 405 ; 
8 Asp, M. L. V. 609 ; 1 Com. Vm. 307, C. A. : 
affd., [1900] A. G. 340, 11. L. 


Hub-sect. 0. — Divorce ITiocEEDiNOtf. 
e Hush AND Sc Wife. 


8UB-.SECT. 8. — Trade Marks. 

5573. Use of statutory cleclaratk)ns.] — On an 

application to register a trade mark the i^rnctice 
of taking evidence by sDitutory declaration without 
cross-examniation must not be abused . — He 
Rauots, IlurroN Sc Co.’s Trade Mark, [1910] 2 
Ch. 103; 84 L. J. Ch. 918; 113 L. T. 07; 31 
T. 1.. R. 373 ; 32 R. I*. V. 333, C. A. ; affd. sub 
nom. Roord & Son (Inoorporated) v. Ragots, 
, Go., Ltd., (19101 2 A. G. 382, II. L. 

-Mentd. He Britisii Cycle & Motor Cyrlo 

JMiiuufactiirtjrN’ & Tradera’ Union Appln. for Trade ilk. 
(iy23), 40 K. P. U. 320. 


Sect. 5. AFFIDAVrrS IN REPLY. 

See, now R. S. fk, Ord. 38, rr. 25-27. 

5574, Function of.] — (1) Where pltf. liad filed 
affidavits in i*cply introducing a new* stat/O of facts 
in the natui‘c of a new' assignment, defts. wer<' 
allowed at the hearing to rt^ad affidavits in reply 
without luixdng given notice of them, the cause 
being tUlowed to stand over in order to give the 
pltf. tim(? to answer them. 


PART VII. SECT. 5. 

1 . hi for aiiacfttnrnt of 

debts .] — It WM agreod that the ' 


Hhoiild Ik' determiiied in a summary 
way upon aflidavita : — Held ; claimant, 
helng really pltf. in an issue, was 
entitled to file affidavits In reply to 


those fllod by pltf. in the action. — 
BRVSO.N r. IlOSSKK MUNICIPAXITT 
(IftOP), 10 VV. L, K. 317 ; 18 Man. L. 11. 
658.— CAN. 
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(2) The proper function of evidence given in 
reply is, to explain away, if possible, the effect of 
evidence already given. — Heath v. Waujngford 
(1865), 12 L. T. 631. 

Annotation: — OcneraUu^ Mentd. A.-G. v, Colnoy Hatch 

Liumtio Asylimi (1868), 4 Ch. App. 146. 

5575. Time for leave to file — In opposition to 
supplemental aflldavit.] — (l) The proper time for 
appljdng to file a supplemental aflldavit in answer 
to an aflldavit shown by the courtesy of counsel 
before the argument of a rule to the counsel on 
the other side, is when that aflldavit has been 
tiled, p 

(2) Seniblc : an afllda\at in answer to sucli a 
supplemental aflldavit may be allowed if an 
application be made os soon as that supplemental 
aflidaiit is read. — Swinfen v. Swinfkn (1857), 1 
0. 11. ]S. S. 364 ; 26 L. J. C. P. 97 ; 28 L. T. O. H. 
233 ; 3 Jur. N. S. 85 ; 140 E. II. 150 ; sub nom. 
Hwynfen V . SwYNFEN, 5 W. R. 203. 


Amwtaiions :~~Q€nerally, Mentd. Chambers v. Mason (1858)* 
* Thomas v. Harris (1858), 27 L. J. Kx- 
; Thomas v. Kawlin^a (185‘J), 28 L. J. Ex. 347 ; 
.Swlnfcn r. Bacon, Swinlen v. Lewis (1801), 5 li. T. 83; 


5576. Whether time extended -Till after cross- 
examination of opponent’s witness.] - Edwards v. 
iSrAKJHT, No. 5517, atiic. 

5577. Where not conflned to matters of reply — 
Leave to defendant to read aflldavit in answer.] — 

llK.vrit V. Wai.lingford, No, 5574. ante. 

5578. Lreave to amend claim 6c flic further 

evidence.] — In a suit to sot aside a sottlemont on 
the ground of fraud 6c surpris (3 on pltf., evidence 
was tiled in reply tending to show that pltf., at tlie 
time of executing the s<;ttlement, wiis of infirm 
mmd. Upon tlie hearing of a motion for huive to 
use this evidence, which had been objected to as 
not being properly evidence in reply, plf-f. a.sk<?d 
for leave to amend the bill, 6c go into fresli evidence. 
The cause was at issue before Nov. 1 , 1875 ; 6i the 
hearing had been llxed & only accidentally pi>st“ 
poned Held : leave sliould be given to plt f. to 
amend the bill, 6c go into further evidence, 6c an 
fH‘d(*r asked for by deft., that the e\id< •nee should 
l)(i taken rivd vocCy should be rtd'uscal. Roe ?>. 
Davies (1876), 2 Oh. D. 729; 21 W. ll. 606; ,3 
Ohar. Pr. Cas. 126. 

5679. Defendant’s evidence raising wider 

issue than pleadings.] — Action claiming an in- 
junction against the masD^r of a ship in wliich a 
set of pumj).s, alleged to be an infringement, was 
used, as well as against the makers. Pltf. brouglit 
evidence at tJie trial in support of ih (3 ca.se rais«*d 
hj' iiis pleadings 6c jiarticulars of infringement, & 
to meet the case raised by dofts. on their pleadings 
A: particulars of objections. Defts. went into 
evidence on a much wid(^r issue than that raised 
by the pleadings, etc. Pltf. applied to adduce 
evidence in reply by adducing instances of infringe- 
ment other than thc^se mentioned in the par- 
ticulars of infringement, 6c which ho, had obtained 
during the course of the trial : — Held : lie was 
entitled to bring in this, evidence. — Adair v. 
Young (1879), 40 E. T, 61 ; anhseffuent proceedinga, 
11 Ch. D. 136, C. A. ; 12 Ch. D. 13, C. A, 

Ant^aiioiis : — ^Mentd, Upmann v. FormU^.r (1883), 24 Ch. D. 
231 ; Proctor t?. liayley (1885D, 42 (-h. 1). 3il3, n. ; Belve- 
dere tT^h Ouaiio Co. v, llaluham Chemical Workn, Feld- 
man & Partrldico, lud, Coiipe e. Balnham Chemical 
Works, Feldman & Partridge, I1D20J 2 K. B. 487. 


5580. May be disregarded by court — Or 

leave given to answer.]— A flidav its filed by a pltf. 
in I'cply will not upon intorlocutory motion he 


ordered to be taken ofl the tile upon an allegation 
by deft, tiiat they ai‘e not confined to matt-ers 
strictly in reply ; though at the hearing, if it 
should turn out to be so, the ct. will not regard 
them, or may give leave to deft, to answer them.— 
Gilbert v. Comedy Opera Co. (1880), 16 Ch. 1). 
594 ; 43 L. T. 665 ; 29 W. R. 169. 

55 gl. Not taken off file on interlocutory 

application.] — Cilheht c. Co.medy Opera Co,, No. 
5580, a/de. 

5582. May be confirmatory of evidence in chief.] 

— Where evidence is laktm by aflldavit under 
R. 8. C., Ord. 38, r. 1, pitf.’s aflidavits in reply 
need not be restricted to cutting down deft.’s 
evidence, but may be confirmatory of pltf.’s 
evidence in chief, 6c the practice to this elTect in 
the Ch. Div. has not been altered by R. 8. C., 
Ord. 38, r. 3. — J’eacock v. Harper (1877), 7 (3i. 1). 
648 ; 47 E. J. Ch. 238 ; 38 L. T. 143 ; 26 W. R. 
109. 


Sect. 6. -CROSS-EXAMINATIONS. 

See, RoR', R. S. (k, Ord. 37, r. 20, Ord. 38, r. 28. 

5583. Notice to produce for cross-examination — 
Duty of party cross-examining to make appoint- 
ment.] — A party w1k> intends t/O cross-examine a 
witness must, himself, make an appointment for 
that purpose witli the examiner, 6c give notic(3 of 
the time afipointed tt> tlie witness A, Hr* solr. of 
the opposite party. - IvEVMER v. Pehing (1839), 
10 Sim. 179 ; 8 L. .4. Cli. 355 ; 59 E. R. 581. 

55 g 4 , Must state time, place & occasion.] 

— On the prosecution of an impiiry added to a 
decree one party filed an aflldavit by a fierson 
resident in South America, 6c gave notice t-o read 
it, whennipon the opfiosito party gave notice that 
he required to cross-examino the doiionent, not 
saying when, where, or before wdiom : — Held: 
(1) R. 8. C., Ord. 38, r. 28, (‘xcluding an aflldavit 
from being read, except by special leave, unless the 
deponent is produced for cross-exanunation, (‘ven 
supposing Huit Ord. 37, rr. 21, 22, make that rule 
applicahl<3 to evidence on an inquiry, 6c supposing 
that Ord. 38, r. 28, applii^H to a wulness resident 
uiif^ of tli(; jurisdiction, did not (?xchI<h^ t he present 
aflldavit, as the notices for cross-exaniiinatiDri did 
not follow the terms of Ord. 38, r. 28; (2) the 
order of tlio Ct. of A])p(3al admitting tlui aflldavit 
as evidmure, without ]>r(*ju(li(U5 to any appliiiation 
by t he ojiposite party wdthin fourbsui days for thii 
cross-examination of the d(*])ouent in any ]>lace 
ill South America before some jiroper person to 
be afipointod for that purpose, was right under all 
the circumstances. 

(3) H will hr* observed that the iioHci^ was a 
noti(*c simply tfiat defts. required to cross-<;xamin<! 
all the wdtnessoH on whose aflidavits the other side* 
placed reliance, 6c spcidfylng cc^rtain aflidavits. 
'I’liewi was no numtion of Hnut, or placi;, or oi^cosion, 

& I cannot think that tfiis notice was such a notice 
as is contomplatod by the rules to wduch attoution 
has been called (liOUD Hicrsciielt., C.). -Concha 
V. Concha (1886), 11 App. Cas. 541 ; 56 L. J. Ch. 
257 ; 55 L, T. 522 ; 35 W. R. 477, H. L. ; affg. 

8. C. bid) nom. De MoiiA v. Concha, 32 (Jh. D. 
133, A. 

Aniu/toJiiyn/t : — Aa lo (2) Raid. TUo Pii.rI»Jari (1887), 13 P. D. 
16; .StraUHS r. G<»lib«;firnl<lt (1M92), 8 T. L, H 239, 
(Jtnerallv, Mantd. JU AIIhur .fey’M Contract (1H8U), 61 
L. T. 213; Wormnn r. Wonuan 0 880), 43 Cli. D. 296 ; 
Jte Lararrl, Kx p. YconmnH A: Jlcap (1896), 3 Mans. 317 ; 
Re, De NIcoIh, Do SicAtln r. (burlier (1898), 46 W. K. 532 ; 
Mirza Kumitulain BafiaUur r. IVara Hahcb (1905), 21 
T. L. H. 050 ; Ord i;. Uni, 119231 2 K. B. 432. 
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55a6. Time for cross-examination — Of party 
filing aflldavit.] — (1) A paity to a cause, filing or 
giving notice to read an affidavit before the 
evidence is closed, may be cross-examined upon 
Hucli affidavit at once, without waiting until the 
evidence is cIo84m1. 

(2) A paH.y iiaving filed or given notice k> read 
an affidavit is not at liberty to withdraw it.— 
(/LAHKE V. i/AW (1855), 2 K. .1. 28 ; 2 Jur. N. S. 
228 ; 1 W. It. 25 ; (U) K. K. b80. 

Atirudaiinnn : -.in to H) Rfifd. Stclibliig: r. AMce (1S:>6), 2 

.lur. N. 8. 1 101. Jm to (2) folld. I’ikr v. DirtkluKOu (1873), 

21 W. Jt. Hfi'J. Apld. He (Quartz Hill. etc. Co., Kx p. 

Voiiij/c (1882;, 21 Cii. J). 012. Refd. National lusce. & 

Jjivc’HtrtJOiit ArtHOfij. V. CarHtairH (18f>3), 2 Now Itep. 265. 

5586. Not till evidence closed.] — As a 

geneial rub* a party sliould lih‘ bis allidavits before 
cross-examining a ])ai'ty f)n the other side. Oonse- 
q^uently an aflklavit filed in a creditor’s administra- 
tion suit by deft, (ixors. sub8(‘quently to their 
<'ross-('xartjination of pltf. upon Ids affidavit in 
Huppoit of his claim i.s not generally admissible 
in proceedings in chambers for adjudication of 
dtf.’s (‘burn, l)ut it was allowial to bo used upon 
eave given to tlu? d(‘ponent to n^ply. — L anckfiki.d 
V. l(miJij>KN (1872), 41 L. J. (2i. 172; 2b L. T. 
087 ; 20 W. U. 021. 

5587. .] -Mum v, Kiiniv (1887), 22 

Sol. Jo. 120, 

6588. In an adininistral ton action 

in(|uirit‘H were dinjcted ])ltf. was onlered to 
furnish certain accounts. After pltf. had filed his 
accounts & affliiavits in tlu' matter defts. obtained 
an <U‘dcr for bis cross-cxainination. lly direction 
of the judge the gemerai jiraetice in bi.s chambers, 
of which clefts, were aware, was not to make an 
order for cross-exam iruition until tlio evidenct* 
was closed. After pltf. had been cross-examined 
defts. applied for leave to file further evidence 
generally: — livid: then* Iteing no rule of ct. 
expnjssly referring to the point, the judge had a 
discretion, provided he made no haid A fa.Mt rule, 
to adopt a general practice in such matters, & 
defts. were not entitJi'd to th*‘ leaver asked us a 
Tuatter of right, but only on showing special 
cireuiustances. — He Davhis, Issaud v. IvAMBKIvT 
(1890), 4 1 (2i. 1). 252 ; 59 L. J. Cli. ,510 ; 02 L. T. 
715 : 28 W. K. .581, (!. A. 

5689. — — Discretion of court to extend.] — d’he 
fourt<‘<‘n days from the filing of an anUiavit in 
suj)port of a ])<‘t ilion having been allowed to expire 
without nof ict^ having bi'cn given to cross-i'xamirui 
on the aOiiiavit us provided l»y t)r(l. Feb. 5, 
JvSOI, r. 19 : -livid: tlie (’t. was not tluu’eby pre- 
cluded from exercising its discretionary iH)wcr 
under Oiiancery Improvement Act, 1852* (c. 80), 
H, 10, A leave eros.s -ex amine should be grant/<‘d. 

lie Sadukh’s Wki.us Theatui; (1872), 42 

L. J. Ch. 727. 

6590. Place of cross-examination.] — A wit- 
ness who has made an allldavit, has no right to 
husist upon having Ids cioss-examination taken at 


the place where the affidavit has been made, ii 
being in the discretion of the ct. to excuse his 
attendance for cross-examination in London. 

Such witness should communicate with the 
party on whose behalf the affidavit lias been made, 
tlirowing upon him the duty of applying for a 
.special examiner. — Townsend v. Wiixiams (1858), 
0 W. K. 721. 

5591. Failure of deponent to appear — Affidavit 
not received.] — Where a deft, lias given notice of 
his intention to cross-examine a witness on an 
affidavit of his, Sc such witness does not appear at 
tlie h(‘aring, deft, has a right either to have his 
affidavit withdrawn, or the cause ordered to stand 
over till he can be cross-examined on it. The ct. 
will not go on with the examination of other 
witnexsses in the interim. — Nason v. Ci^mp (1801), 
10 L. T. 082 ; 12 W. it. 972. 

5592. .] — Motion to take off the file 

the affidavits of a d(.*ponent who, after an order to 
attend b<‘fore the examiner at his own expense, 
had not been jirodiiced for cross-examination : — 
Held : irregular, as the affidavits could not be us(mI 
as evidence except by special leave. — Meyihck ; . 
James (1877), 40 L. ,T. Oh. 579. 

5593. Affidavit not taken off flle.J- 

Meyiuck V. .Tames, No. 5592, a)dv. 

5594. Witness outside jurisdiction.] — Con- 

cha V. Concha, No. 6581, ct7ile. 

Admiralty proceedings.] — Sw 

Admiralty, Vol. 1., p. 210. No. 1402. 

5595. Expenses of witness— Party to cause.] 

A paHy to a cause, upon b(‘ing cross-examined on 
Ills affidavit, is entitled to be paid his reasonable 
expenses by tlio party cross-examining liim, in the 
same way as a witness und(T 15 A 10 Viet. c. 80, 
8. 28. — ])AVKY ?>. Durhant (1858), 21 Beav. 492 ; 
21 L. T. O. S. 21 ; 4 .lur. N. 8. 220 ; 0 W. 11. 405 ; 
52 E. K. 448 ; »ub vain. Davf.y r. Duurant, 
Smith v. Duhrant, 27 L. ,T. Ch. 503 ; suhscqneyd 
proeveditiffs^ 2 De G. A J. 500, L. J.T. 

5596 . Whether borne by party producing 

witness.] — The provision in II. 8. C., Ord. 28, r. 1, 
that the party producing dt‘])oneuts for cross- 
examination upon their affidavits shall not be 
entitled to demand the expenses thereof in the 
first instance from the party requiring such pro- 
duction, is confined to a cross-examination of the 
deponents before the ct. at the trial of the action, 
A. does not apply to a cross-examination on an 
affidavit filed after decree for the purpose of pro- 
ct^edings in chambers. — Rv IvNUiiiT, Knight r. 
Gardner (1882), 25 Ch. 1). 297 ; .53 L. ,1. Ch. 182 ; 
49 li. T. 545 ; 22 W. R. 409, C. A. 

Antudaiioris Cousd. llackhoiiHO r. Alctn-k (lSSr>), 28 Ch. L>. 

009 ; Maiisel r. CUmricanle (1886), 64 L. J. Cli. 982. 

5697. — .] — Pltf. aft<‘r judgment in an 

administration action having obtained an order 
for cross-examination of deft., the exor., upon his 
affidavit in answer to inquirit's direct'd by the 
judgment denving possession of any part of testa- 
tor's estate, deft, decliiied to attend before 
examiner until pltf. had paid bis expenses. Pltf. 


PART VII, SECT. 6. 

5685 i. Tivte for crims-cxntninalion — 
Of purty filing affUUivii,] — After the 
trial of a qtw unrrarUo prowunilng ha« 
coumumcocl, it i« dlHcri'tlonary with 
tho Judge U) ttlluw a iwrstui who has 
made an affidavit to bo cross -oxaniiuod, 
though Ix'forc^ the comiuontioinout 
of tlio trial cn)S4»-<*xiuuiuutJtui uiay 
properly Ik> hud. -Ivikon r. Irwin 
(1902). 22 O. L. T. 299 : 4 O. L, lU 
192; 1 O. W. H. 371.— CAN. 

t. Railure fo crittm • examine after 
permiiudan (fiven.] — la a suit by a 
prior against u moKuo liunimhruacer, 
uu the armiUiout of the tvoniwo, by con- 


sent an allldavit was read which stated 
a 4 n»oniont on tho part of the prior 
incumbrancer U> be postpont^d to tho 
latter ; when tlio ct. gave liberty to 
plti. to cioss-cxnmlno deponent upon 
statements contained In his aflldavit, 
w'hlch permission not beiiiK acted upon 
by pltf., his bill waa dismissed. — 
V. fcjTAUT (1803), 10 Ur. 23. — 

CAN, 

a. Cnms - examination on affidavits 
in replg.l—He Fostku (187.3), 9 C. L. 
J. N. 8. 313 ; 6 1*. H. 9.— CAN. 

b. JHght to production of ifeponctif 
for croHS-examimUum.] — Uulea 385 & 
■429 taken n»(fetUer comjH-l production 


for cross-examination on aflldavit of 
deponent if required by opposite party 
before such affidavit can be used. — 
11 U 88 KLL V. SAFXDKIW ( 1900 ), 7 B. C. ll. 
173 .— CAN. 

c. Affidavit in suit in foreign court 
- “i’oircr to order aiiendance of deponent 
for cross-examination .] — Manitoba Kvi- 
denee Act, U. 8. M. 1902, c. 67, s. 57, 
as re-enacted by 4 & 5 Kdw. VH., c. 1 1, 
B. 1, does not empower tho ct. to make 
an onler commanding the attondanco 
of a iH'raon making an affidavit In a 
B\iit or proceeding pending in a ct. 
outaide Manitoba for tho purpose of 
being cross -exomined upon it within 
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liaving subsequently served deft, with a subpoena 
moved that he be ordered to attend at his outi 
<* xpensc ; — Held : it was open to pltf. to combine 
t li^wo methods of prxx^edure & deft, was bound to 
protlucc himself at. his own expense for croas- 
oxaniination A:, further, regarding deft. ;vs a 
deponent, whost^ attendance was required for cross- 
examination the penalty imposed by 11. S. 

Ortl. 88, r. 28, of having his aflidavit rejected did 
not relieve him from the obligation to attond at 
his o\\ n expense.- -He Bakkr, Connell r. Baker 
{1885), 21) Ch. 1). 711 ; 51 B. J. Ch. 841 ; 52 L. T. 
121 . 

5598. •] — The direction in H. ft. O., 

Ord. 8<S, r. 28, that the pai-ty producing a deponent 
for cross-examination shall not be entitled to 
demand thet expenses tlierein in the hret instance 
from the parly requiring such pioduction, taken 
in < on junction with Ord. 87, r. 21 , of the same rules, 
wliich provides that evidence taken subsequently 
to tli(‘ hearing or trial of any cause or matter shall 
be taken as nearly as may be in the same manner 
iis evidence taken at or witli a view to a trial, is not 
contined to tlie cross-examination of the deponent 
before the ot. at the trial of the aedion, bub applies 
also to a cross-examination before the chief clerk 
in chambers or before an examiner. — Backhouse 
r. Alcock (1885), 28 Ch. D. (Uh) ; 51 L. J. ('h. 812 ; 
52 L. T. 812 : 88 W. K. 407. 

unotfUix ms : — Comd. Maiisol r. ( ’lanru'urtlo (1K8.5), r> t 

L. J. Ch. Hb'i. Befd. lie Baker, C’onnell r. Haker (ISS.*)). 

('h. 1). 711. 

5599. .]— The etT(‘ct of 11. ft. C., 

Ord. 88, r. 28, which provides that the party 
producing a deponent for cross-examination shall 
not be entitled to demand the exi)en.s(‘s tlier(*of in 
tfu^ lii'st in.stance fn»in the party re(iuiring surh 
production, taken in conjunction witli Ord. 87, 
r. 22, which provides that the practice with 
reforence to tlu^ examination, cross-examination 
A: re-examination of witness<is at a trial shall 
<*xtend Au be ai)j)licablc to evidence tak(Mi in any 
cause or matter at any stag<\ is tiuit the expenK(‘S 
of jinxiuction of a witne.ss f<»r croHs-exaininat ion 
ui)on affidavit before a trial inu.st be borne in the 
lirst instance by the party producing such witness. 

Mansel r. Clanhicarde (1885), 54 h, ,T. Ch. 
882 ; sub norn. Mansel v. Clanricardk, Mansel 
V. Norton, 58 T. 41)(). 

6600. Notice of one defendant to read adldavJt 
of co-defendanC- Necessity for notice of cross- 
examination by plaintiff of co-defendant.] When^ 
one deft, has given notice of his inUuitiou to n^ad 
(ui his own belialf th<‘ evidence of finother deft, a 
cross-examination of the latUu’ by j)Itf. without 
noti(‘e to the former is void. I’knnell?'. Bavison 
( 1SB5), 18 L. T. 588 ; M W. It. 171. 


Sect. 7.— WITHDRAWAL OF AFFIDAVIT. 

5601. Withdrawal to avoid cross-examination— 
Affidavit of party.] —An atfidavit, after being filed, 
cannot be withdrawn, so as to prevent the other 
side from making u.se of it, on the hearing of the 
petition . — He Wjekh, Ex p. liAHKi':Y (1888), 8 
Dear. A Ch. 232, Ct. of H. 


5602. .]— Clarke v. Ti.\w, No. 5585, 

aniv. 

6003. — Aflidavit filed unnecessarily.] — 

Although the ct. will not allow a party to a suit 


to withdraw an aflidavit relating to the merits of 


the case in order to escape cross-examination, this 
i*ule does not extend to an affidavit tiled unneces- 
sarily, mertdy to pixive some proceeding in the 
suit. National Insurance A iNVE^rrAfENT 
Assoc n. V. Cabstairs (1SB.8), 2 New Hep. 255; 
9 Jur. N. ft. 955 ; sub notti. National Hhovident A:. 
Investment Assocn. r. (’arstairs, 8 li. T. 717 ; 
U W. li. 809. 

Refd. Hike r. Dickinson (187.3), 21 \V, IL 
Mi‘J. Mentd. Foley V. Malllardet (18IM), 1) L. T. 700, 

5604. .] — A party will not/ be allowed 

to withdraw an affidavit in order to esc'ape (to.ss- 
exaini nation. — Pike r. Bickinson (1878). 21 
W. H. 802. 

AntuiicJum — Refd. Jir Quartz Hill, etc., (N)., h'x i). Yonn^c 
(1882), 21 ('h, 1). (H2, 

5605. Affidavit of witness.] -The non- 

pix>duction of a. witn(‘ss for cross-examination is 
no ground ft>r a postponement of tlie hearing if the 
aflidavit of tlie witni'ss is withdrawn. - Sykes' 
TRt\sTs (1892), 2 John. A 11. 415 ; (\ I.. T. 850 ; 
70 K. n. 1120. 

Ametiaiions - Refd. Jit' e^nart-T Hill, el<\ C^). K.r p. Ynuiig 
(ISS2), 21 Ch. D. (U2. C. A. Mentd. iVc EMIh' Trust h 
( 1874 ), 1.. H. 17 K«|. 400; Hol)erts n. Wat kins A: IlowellH 
(1877). 4(! J,. J. Q. B. ; Jir (TouRht<*n’H TruHtw (1878), 
8 Ch. 1). too ; l'ik<' r. Fltzjrilihan, Miirlln r. FitzsiOOnn 
(1881), 17 Ch. I). 4.''>'1 ; lie Bown, OTlalloran r. KIuk 
( 1881), 27 (’h. 1). 411. 

5606. - — Where a pt'r.son lias made A 

rd(‘d an affidavit for t he purposes of inung iistni in a 
matt<‘r ixmdirig before! tlu! ct., he cannot be 
<‘xempted from cross-t'xamination by th<^ witli- 
draw’al of tlie aflidavit. /iV (.Quartz Hill, etc. 

,21 Ch. B. 012 ; 51 j..J.Cli. 
940 ; 47 L. T. (M l ; 81 W. R. 178, C, A. 

In bankruptcy proceedings.! -Ncc HASKnurn^Y, 
Vol. jy.. j>. 511, Nos. 4070, 1071. 


Sect. 8. ADMISSIBILITV WHEN NO CROSS- 
EXAMINATION. 

5607. Death of witness Before affidavit filed.] 

All aflidavit. w^as imuh-! in favour of pit!*., w'ho, 
aft<T a long dela\’, tiled it after th<* d<*ath of tin* 
w'iln(‘SB, wliereby no ci'oss-examinat ion ironld lx* 
had. A motion to t4ik(! it. otT the til(! was refns(‘(l, 
though the cl . ini iinatod that it- w^oidd have 1 (*ks 
A veigid. An A DOM r. Abadom (1 857), 21 Ih'av. 
218 ; .58 K. H. 851. 

5608. - A w'itn<‘,ss nnnh! .'in aflidavit 

A died four days aitenvards A before she eould be 
ct'oss-(!xaTnine(l ; - Hdd: her evidence should be 
admitted at the hejiring. Davies Oti'Y (1805), 
85 Heav. 208 ; 5 New Hep. 891 ; 81 B. .1. ('h. 252 ; 
12 L, T. 789 ; 18 W. H. 481 ; 55 K. H. 875. 
AiiTuAdiions ;■ Mentd. HuIkIj r. Kaye (1872), 7 Ch. Aep. 4(Jh ; 

Hodth r. Turin (1K7:D. L. U. Hi E(|. 1K2 ; itoclinfruuaiuhl 

V. ncuiHpaul, [1K{»7J 1 ('ll, 11)0; (Jah(*t>lifri(> r. (JuHruitenf, 

1 19181 1 K. li. 223. 

5609. After affidavit filed No notice given 

to opponent.] — iOtf. in a suit, whose; eviclence; 
wns of great irnportarna; to the issue in it, made an 
aflidavit wJiieh w'as duly sworn A tiled. He tli<!n 
died. No notire of the aflidavit was given t.o 
dehs., A tliey liad not cross-examined pltf. upon 
it. The (d. alloweal the aflklavit b) Ih! received 
at the liearing of the cause on motion for decree. 
TANHWT'.i.r. V. SciURUAH (1805), 11 L- T. 701. 

5610. Affidavit made abroad No application 
for special examiner.] -An aflidavit was made hy 
pltf., wdio W'as H'siding at Boulogne, A he* rf!ceived 
notie(.‘ U) appt^ar in 1/Ondon to be cross-examined 

iMillod U\ atl^uHl He Huhnilt m Huch 
nr<>tt«'exarnliiation. lie Mamtoha (.‘OM- 
MissioN C<j. (11»1 I), 21 Man. I,.. K. TWii. 
— CAN. 


the province. — Bank of Nova Scotia iiuj-up Act .] — Deponent who makes an 
r. Booth (1910), 19 Man. L. It. 394. — affidavit in conmHjtJoii with procm)iJing« 
CAN. under the above Act is nubject to croHH- 

d. Affidavit under Manitoha Wind- <xarninaUon theivon Sc may he com- 
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Sects. 9 10 1 Sub-sect. l.J 

thereupon, but refused. An objection to the 
affidavit being read, was overruled, on the ground 
that deft.’s solr. should have applied for the 
appointment of a spcchU examiner. — K awlinh v. 
WICKHAM, WiCKifAM V. Rawijns (1858), 1 Gift. 
855 ; 82 L. T. O. S. 85 ; 4 Jur. N. H. 990 ; 05 
E. II. 954 ; on appeals 8 Do G. <fe J. 304, L. JJ. 
jinnoiaiifmH : — Menio. Hcholeflold v. Ternpler (1859), John. 
J55 ; (’ony])euro v. New HniiiHwIck A; Canada Ry. (1890), 
1 (HfT. .‘ilJb ; (lornunh v. CrtHi (1890), 8 C. H. N. H. 574 ; 

r. MarHliall (1891), 10 C. 11. N. B. 997 ; Evana v. 
lloljliiH (IHOIl), U li. T. nil ; Orahain v. Wickham (1895), 
n 10; (j|. .1. A: Srn. 497 ; JIalloWH v. Fcrrdc (1897), L. R. 
9 K(j. rrJU ; pr Ov<Tcnd, Oiinury, Ex OakeH He l*eck 

0 897), C. IL :i E(i. 579 ; Itr llochc 111 v<'r Silver Mining Co., 

Sirdlh’H (lawc (1897), n Ch. App. 904 ; Overend, Oumoy 
r. (iurney (1899), 17 W. H. 719 ; I’eek v. Otirney (187:i), 
li. R. 9 if. li. 877 ; V. Ray (1874), 9 Ch. App. 402, n. ; 

/O: R(»yal Victoria Palaeo Theufi'C Syudlcalo, Moore & J>o 
La 'l’orr(!'M (1874), L. R. J8 Kfi. 991 ; Panama & 

Sontli I*a< il9' Title(?raph Co, v. India Rubber, Gutta 
Poirha, A, Teleifnipli Works Co. (1875), 10 Ch. App. 
520. n. ; Jjae(5y r. Inll, licney v. Hill (1879), 4 Ch. 1). 537 ; 
Hart V. Bvvulne (1877), 7 Ch. JJ. 42 ; Ed wick e. Hawken 
(1881), 18 Ch. H. 199 ; UcMlKravo r. Hurd (1881), 20 (Th. H. 

1 ; Mathias r. Yetts (1882), 4 9 L. T. 497 : JoiiiVev. Baker 
(1883), 11 Q. II. 1). 255 ; JP. Mount Morgan (West) Gold 
Mine, A'x 71 . West (1887). 59 L. T. 922 ; Adam tr. New- 
hltfirintf (1888), j.‘l App. ('uH. 308; Betjcriianu v. Belje- 
nwuin, (1895) 2 (9n 474 : Liufunas Nitrate (!o. v. LoKuuaH 
.'Syndicate, (1899J 2 Cii. 392 ; Jlindle v. Brown (1907), 98 
L. T. 44. 

5611. Notice to attend tor cross-examina- 

tion defective.] (Uincha v. (>oncha, No. 5584, 
nnie, 

6612. - Witness In England for cross- 

examination but obliged to return — Insufficient 
notice of Intention to return.] - At t he liearing of a 
(•auH<* ill r‘«'pIicali(Jt», pltf. proposed to read the 
anidavii of a witness oeeu])ying an official position 
in Gn^ Unitiul Statiis. N(di<Mi to cross-examine 
this witiK^ss luid been given, A Jie liad come over 
to this country foi* puij)ose of being cross- 
examined, l)ut had l»een obliged to return Ixdore 
the can.se eaiiu' on to be h(;ard. IMtf. had given 
the deft, only one day’s notice befor<^ the witness 
left/ ilH‘ country : — Held : t lie affidavit could not 
be read. Dunne r. English (1874), L. ]{. 18 
E<|. 521. 

^innoidtiens : Mentd. Panama & South Pacifle Telegraph 
Co, r. India Kol»her, Gtdlu Pcrcha & Teh'grajdi VVorkH 
<'o. (1875), 19 Ch. Ai)p. 529, n. ; Guy v. Churehill & Blm 
(1889), 99 L. 'r. 749 ; BaMlwoii v. llohnou, (18991 2 (’ll. 
49.1 ; laigumiH Nltraie <’o. v. Laguua.s Syndleate, (1899] 

2 (9i. 3U2 ; C<ista Ulea By. r. Eoi-wood, (1991) 1 Cti. 749 ’ 
ShihliH c. Slater, (1919] 1 (’h. 195. 

5613. Witness leaving jurisdiction after affidavit 
sworn.) — Where a deixmeni had left the count ry, 
iV pltf. could not ]>i\)duce him to be cross-examimui, 
the affidavit which he luul iiuuh.^ for ])hf. in the 
(‘ause was not allowed to be r(*ad by pltf. on the 
hearing. HlNtsiJCY v. Marshall (1862), (> 1,. T. 
082. 

6614. Illness of witness.] Liberty given to ri^ad 
the atlidavit of a witness, who liad bet*n piwenied, 
by illness, fixim being cross-examined, but the ct. 
intimated tliat little attention would be paid to 
such an affidavit/. — IbiAiTHWAiTK e. Kearns 
( 1865), 34 Beav. 202 ; 55 E. K. 612, 


S1.<T. 0.- USE OF AFFIDAVITS SWORN IN 
PREVIOUS STAGE. 

6616. Filed In Interlocutory proceedings.] — An 

affidavit tiled in ct,, on a motion, may l>e read in 
evidence at the sittings, without proof of its being 
.sworn.*- -t^AMKRON t’. LioiiTFOOT (1778), 2 Wm. Bl. 
1100 ; 06 E. K. 701. 

Jnmiatiem : — Retd. Cixiok r. Dowling (1782), 3 Doug. K. B. 
75; Heimoll v. Jo’oa (1817), 1 B. & Aid. 182. Mcntd. 


Tarlton t>. FiHbor (1781), 2 Doug. K, B. 671 ; Nixon v. 

Burt (1817), 1 Mooro, C. P. 413; He Helsby (1832), l 

L. J. Bey. 5 ; Aga Kurtioolie Mahomed v. R. (1843), 4 

Moo. P. C. C. 239 ; Magnay v. Burt (1843), 5 Q. B. 381 ; 

Andrews v. Martin (1862), 12 C. B. N. S. 371 ; Oonmiro 

V. Mac(k)lla (1893), 9 T. L. R 649. 

5616. .] — Seynble : affidavits, filed upon 

interlocutory proceedings, are to be considered as 
matters of record, & the facts disclosed by affi- 
davits so filed may be viewed by the ct. in deciding 
upon the validity of a plea. — W ood v . Howe 
(1820), 2 Bli. 505 ; 4 E. R. 459, H. L. 

Annotalion : — Mentd. Askew v. Millington (1851), 9 Hare, 65. 

5617. .] — ^An affidavit which is upon the 

file of the ct. may be used afterwards in the same 
cause, though for a different purpose. — C hambers 
V. Bryant (1843), 12 Xj. J. Q. B. 139 ; 7 Jur. 442. 

6618. .] — Where one of several trustees 

admitted a distinct balance, but the other trustees 
admitted a largo balance, without stating any 
specific sum, it was lieid not to be a sufficient 
admission to authorise the f;t. to order a transfer 
of the fund into the name of the Accountant- 
General, & such an interlocutory order would not 
be made excejpt upon the personal admission of 
each party liable t<3 the payment, made on answer 
or examination : — Held : affidavits in which such 
admission was made, used in the master’s office 
for another purpose, would not be received to 
help the application. — BosciiE-rn v. Powell 
(1815), 5 Xu T. O. 8. 301, L. C. 

Annoidiions : — Refd. Frooman v. Cox (1878), 8 Ch. D. 148 ; 

Hollis 17. Burton, f 1892] 3 Cli. 226 ; Neville v. Matthewmaa 

(1894), 63 L. J. Ch. 734. 

5619. .] — Affidavits sworn in a previoiLs 

stage of the cause may be used upon a subsequtmt 
application in the same cause. — II ilman v. Chiity 
(1816), 7 L. T. O. 8. 138. 

5620. .] — Certain evidence was given by 

affidavit before the master, wliich he referred to 
by its daG^ in his report. On the cause coming on 
upon the report for further directions, this affidavit 
W'as tendered to the ct., but its reception was 
objected to ; — Held : the parties were at liberty 
to inform the ct. wliat were the materials used 
before the master ; the affidavit was allowed to 
be read. — N edby v. Nedby (1852), 5 De G. & 8m. 
377 ; 21 L. Ch. 416 ; 19 L. T. O. 8. 294 ; 61 
E. R. 1161. 

Anrwtaivms : — Mentd. Barron v. WlUls, [1899] 2 Ch. 578; 

Bischoff’u Trustee v. Frank (1903), 89 L. T. 188 ; Howca 

V. Bishop, [1909] 2 K. B. 390; Bank of Montreal r. 

Stuart, [1911] A. C. 120. 

5621. .] — Affidavits filed in a cause may be 

used 08 evidence in a subsequent petition in the 
same cause. — J ones v. Turnbull, Kc Turnbull 
( 1853), 22 L. J. Ch. 1055 ; 17 Jur. 851. 

5022. .] — Pltf 8. gave notice to defts. four 

days after tlie tune for closing the evidence, of 
their intention to read, at the hearing of the cause, 
cerGiin affidavits used on an interlocutory applica- 
tion, &. proceeded at the hearing to read the same. 
At the liearing defts. objected to their being read. 
That objection wuis allowed. Pltfs. thereupon 
moved that the cause might stand over until the 
following day, & that the ct. would give special 
leave to them to read the affidavits, or to allow 
them to examine orally witnesses who were then 
in ct., under 15 & 16 Viet. c. 86, s. 38 : — Held : as 
pltfs. neglected to make an application within due 
time for special leave to read the affidavits at the 
hearing, & as there were no special circumstances 
in the case, the ct. could not accede to the 
application. 

15 & 16 Viet, c. 86, 8. 38, does not give the ct. a 
discretion in sucii a case as the present. — E vans 
r. Coventry (1856), 27 L. T. O. S. 39. 

5028. .] — In the absence of arrangement, 
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aflldavits usod on a motion cannot be used at the 
liearing of the cause except by agreement between 
the parties, —P erkins r. St^tku (1875), 1 Oh. D. 
83 ; 45 L. J. Ch. 224 ; 24 W. R. 39. 

5624. For use by opponent,] — Affidavits 

ma<Ie by third persons on behalf of pltf. upon an 
iuUMiocutory application are ^missible as evi- 
dence a 4 rainst him at the trial. OAMPBKiiL v* 
HotovvhLl (1877), 47 R. J, Q. B. 144 ; 38 T. 33. 

5525. Witness dead & not cross-examined.] 

- At the trial of a cause with rird voce evidence, 
the ( t. ailmiited in evidence an affida\it filed upon 
an int- 4 >iiocutory motion wliich had been ordered 
to stand over to the hearing, although the deponent 
was since deceased, A had not been cross-c^xamined. 

Kijas V. Giuffith (1877), m I'eportod in 4(1 

h. J. Cb. 80(1 ; 38 L. T. 871 ; siibficqiieui proceedinga 
(1878), 8 Ch. D. 521, 0. A.; sub nom. Klia 8 r. 
Snowdon Slate Quaruip:s Co. (1879), 4 App.Cas. 

151, H. 1j. 

^■Innotatufns : - VLtnid, Dashwood r. Magnlac, fl891] 3 Ch. 

306; lie Maynard’s S.K,. 118UUJ 2 ( h. 347; Chaytor v. 

Trotter (J9U2), 87 L. T. 33. 

6626. Witness required for cross-examina- 

tion.] — Where one party desires the production of 
a witness for cross-examination the ct. has no 
power order an affidavit used on a previous 
Hpf)h< a1ion to be read at the trial. — B lackburn 
Cmox ?j. Brooks (1877), 7 (hi. J). (18 ; 47 B. J. Ch. 
15(1 ; 37 L. T. 427 ; 2(1 W. R. 57. 

5627. .] — The term “ further evidence ” in 

IC S. ('., Ord. 58, r. 5, simply means evidence not 
used on the trial of the action in the ct. below, 
whether such evidence has already been used in 
the same or any otJier cjiuse between tlie same 
partitis, or is altogether new in itself, \Vhere, 
therefore, on the hearing of an action on further 
consideration tlie judge refused to allow pltf. to 
read affidavits whicti luul been used on an inquiry 
iu chambers, A were mentioned in the chief clerk’s 
certificate, on the ground that notice U) read them 
had not been given: — Held: (1) the evidence 
ought nob to liave been rejected, but tlie judge* 
should hav’e adjourned the hearing, with liberty 
1-0 deft, to adduce evidence in reply ; (2) the 

rejection of the evidence was under the circuin- 
stiuices a “ special ground ” for admitting it on 
the appeal, A in the particular case a preliminary 
motion before the ai)peal came on was not neces- 
sary . — He CiiENNEij., .Jones v, Chknnell (1878), 
8 Ch. 1). 492 ; 47 L. J. Ch. 583 ; 2(1 W. R. 595 ; 
sub 7iom. He Ciiannejx, Jones v. Ciiannell, 38 
L. T. 494, C. A. 

Annotaiions : — Ocnerallv, Mentd. Butcher v. Pooler (1883), 

62 L. J. Ch. 930 ; Re lieddoe, Dowt»(?8 v, Cottuai, 1 1893] 

1 Ch- 647 ; Pain v. Bowden, 11896] 2 Q. B. 301 ; Bew v. 

Bow, [1899] 2 Ch. 467. 

Sect. 10. -^AFFIDAVITS IN DIFFERENT CAUSES. 

Sub-sect. 1. — Admissibility. 

flee R. 8. C., Ord. 37, rr. 1, 24. 

5628. Where made in another cause.] — A 
criminal information having been granted againat 
<ieft., he before the trial at ?iisi pritut, distributed 
hand-bills in the assize town, vindicating his own 
conduct, A reflecting on the prosecutor’s ; this 
matter being disclosed to the judge at tiisi prius 
by an affidavit, was held a sufficient ground to put 

PART VII. SECT. 10, SUB-SECTT. 1. 

5628 i. Where made in another cause.] 

— In an action for goods sold, the 
question was the authority of A. to 
bind defta., as their agents : — Held : 
an afhdaTlt made by A. describing the 
nature of hla agency. Sc filed by defta. 
on a motion for a new trial in anotiier 
suit, brought by this pltf. a^lnat them, 
was dearly admlssihlo agaiost defte.— 


oft the trial. Tliat affidavit being returned to this 
ct., they gmnted another information on it against 
deft. ; considering the affidavit, taken at rttsn prints, 
as taken under the authority of this ct. — R. v. 3 ol- 
LiFFE (1791 ), 4 Term Rep. 285 ; 1 10 K. R. 1022. 
Annolaiions XL v. Willett (1795), 6 Term lUm. 

294 ; Re Fernamlow (ISOl), 6 H. Sc N. 717. Mfintd. 

SpcnccJy t». Do Willott (18U(J), 3 Smith, K. B. 321 ; Kx p. 

FoniandcuE (1801), 10 C. B. N. 8. 3; Dixtui t\ Farn'r 

(188(0, 35 W. H. 95 ; K. r. Tibbits, (1902] 1 K. B. 77. 

5620. .] — The office copy of an affidavit 

made in another cause, is good evidence in that 
which is befoi'e the ct. — Wioittwick r. Banks 
(1801), For. 153 ; J45 K. R. 1143. 

Artno/a/iVnuj -Mentd. iHaacs v. .Silver (1826), 11 Mootx\ 

C. P. 348 ; Mvrconm v. Alerooron (183(5), 2 liar. Sc W. 380. 

5 ^ 30 . Where possibility of perjury.]-- 

Affidavits sworn in support of or in answer t-o one 
rule, will not be allowtql t-t> bo used on anotlu'r, 
though substantially embracing oik' of the object-s 
of the foriuid' i‘ule, where any doubt exists iis to 
the practicability of assigning piTjury thereon in 
ivderence to the rule upon which it- is sought to 
use them, '(i (TELLY v. Boik’HER (1831), 3 Dowl 
107 ; I Scott. 283. 

Anrudidions : — Distd. WerlMugtou r. - — (1835), 2 Cr. 

M. & K. 3L5. Folld. H. V. Mlsseu (1842), 11 L. .1, Q. B. 189. 

5631. Motion for two rules— Under similar 

circumstances.] — AVlicre two ruleis are moved for 
und(‘r jn'ocisely similar circumstances, they should 
bo founded on tlistinct affidavits ; A it is not- 
enougli to refer, in the second, the affidavits 
already sw^oni in the first. H. r. Mi/jcn (1812), 

1 i)owd. N. S. 805 ; 1 I J.. J. Q. H. 189 ; 0 .Jur. 857. 

5332 . First cause abandoned.]-— An affi- 

davit sworn with a view to a proccHuling wdiich 
does not take place, cannot afterwards be used in 
snpi>ort of a <listinct matter. -Fompton v. Tamlyn 
(1810). 7 L. T. O. S. 235. 

5633. .] — Affidavits made in one caust^ or 

matter in this ct. were nH(‘d as evidence in another 
cau.se or matU*r. ~ /»*e IhcKANC’E’.s TntrsT (1853), 
10 Hare, App. II., xxw ; 08 K. R, 1 134. 

6634. One or both parties the same.] — 

rurrcHARD V . Ba(jshaw'e (1851), 11 <). B. 459 ; 

2 1.. M. A P. 323 ; 20 L. .1 . (k F. 101 ; 17L. T. O. H. 
199; 15. Jur. 730 ; 13HK. R. 551. 

jlnmiialiovs : — CODSd. IlloliardH v. Morgan (J803), 4 B. A 8. 

(511 ; British ThoiUHoii-llouHton (5o. v. BHUhIi JiiMtiiaUHl 

& Helsby CabloH, 11924 1 2 Ch. 169. 

5635. .] — Deft, had made an affidavit 

in another cause in wdiich pltf. A another person 
were pltfs. but Ui which deft, was not a j^arty, A 
on cros.s-examiriation liad given evidence with 
reference to matters stated iu her answer in this 
suit. The cross-examination took phice in Jan. 
A notice of motion for a decrc'e had beem given iu 
this suit in the jjrevious June. IMtf. now applied 
for leaves to read at the hearing, deft.’s evithmee 
given in th(^ other cause, which was grantcnl uj>on 
certain conditions, there having been no laches on 
pltf.’s part. — Watbon v. (Jleavkr (1855), 20 Beav. 
137 ; 25 L. T. O. S. 20 ; 1 Jur. N. 8. 270 ; 3 W. K. 
205 ; 52 K. R. 555. 

5636. .] — One of the padmers in a 

firm died intestate, A in a suit for winding up the 
partnership allairs, a sum of money w’as ))aid into 
ct. The intf^sDitfi w’as alwj poss(;ss(qi of two other 
gums of stock, which were transferred to t)ie Comrs. 


name, in a cauj40 in the Exch. Ct. Ja 1 839, 
waM offered In evidence, in which the 
_ an to facts were different 

from what G. swore at the trial ; 
Held : such at(><!i 9 ted copy waa adnUs- 
Kiblo in evidence, proof having been 
given of the identity of the person who 
awore tlie affidavit with the peraon 
produced at the trial. — Garvin v. 
Carroll (1847), 10 I. L. R. 323,— IR. 


Thaykr V. Strkkt & Fuller (1863), 23 
U. C, K. 189.— CAN, 

5628 ii. .1— K. V . Gopal Doss 

(1881), I. L. II. 3 Mad. 271.— IND. 

5628 ili. .) — On an Iseue In re- 

plevin as to whether G. wa« tenant 
at a certain period to A. or B., G. was 
prod need on the trial, in 1847, a» a 
witness. Sc an attastedftoopy of an 
Skffldavit, made hy a iKirson of the same 



Evidence. 


Sect. 10 . — AffidavltH in different causes : Svh-sects. 

for iiin rfiduction of the national Debt, since no 
next of kin of the intcHiate rould be found. A 
claimant came forward as next of kin, <fc i)re8ented 
a petition in tlie par't/iiershiji suit, claiming the 
money standing to the separate account of the 
intestaUi. In that suit nine aflidavits w'cre filed. 
Same claimant pres(;nt/ed a petition praying for a 
transfer of the sums paid to the ('ornrs. when 
ninet+?en aHldavits were filed. On this petition 
0»e A.-ti. appeared, as r(;presenting the Crown 
A the Cornrs. lx‘tters of administration were then 
granted to the Solr. for the Treasury, as nominee 
of the (’rown, A a suit was instituted against him 
by the rc^presentatives of the first claimant, to 
prove his relationship to the intestate. Another 
claimant also came forward in this suit, by whom 
one allldavit was filed. Tlio persons who made the 
aftldavits w(T<i all dt!ad : — Held : evidence i)ro- 
du(-ed on a former (occasion could only be made use 
of in subsequent jirocecdings between same parties 
A upon same issu(f. Upon this principle, the nine 
alTldavits in the partruTship suit A the one aflldavit 
in the present suit by a dilTorent claimant, were 
rejectou, but the ninetetm airulavits on the petition 
w(^re adinitted. — I jAWKKNCK v» Maule (18.50), 4 
J)rew. 472 ; 28 U. ,1. Ch. 081 ; 84 L. T. O. S. 8 ; 
7 VV. n. 814 ; 02 K. U. 182. 

AnnoltUion ;~-Re!d. Kliaa r. (Irimth (187H). U8 L. T. 871. 

6637, .] — -Khnest v. Weiss (1802), 1 

New Hep. 0. 

5638. ,] — Where defts. in one suit 

were Homi^ of defts. in another suit in.stituU^d by 
same jiltf. A the facts to be proved were same but 
ditTer(*nt iM'lief was prayed in the two suits, the ct. 
on an c.r y>. appli(;ation by pltf. allowed the afll- 
davits sworn A to bi; sworn in the first suit to be 
read as evidenc<‘ in the S(H’ond suit against such 
of d(‘fts. tlHUein as were defts. in the first suit. — 
Huown r. White, Hhown v. White (1870), 24 
W. H. 150. 

5639. Against person using aflldavit — In previous 
proceedings.] “in trover against the sheritl for 
taking the goods of pltf. an aflldavit made by W. 
A employed by the under-sherilY in an ajiplieation 
l)y lum uud(‘r 1 A 2 Will 4, e. 58, is admissible 
as <*vid«‘nee for pltf. to i)i*ove that W, was the 
agent of t he shcrilT, A that the sluu’ilT, by W., liad 


seized the goods. — B uickele v. Hulse (1887) 7 
Ad. & Bl. 454 ; 2 Nev. A P. K. B. 426 ; Win 
WoH. A Dav. 610 ; 7 L. ,T. Q. B. 18 ; 2 Jnr. lo ' 
n2E. II. 541. 

A nnotcU ions .‘—Coiud. Boileau v. lYutUa (1848), 2 Fki Ti 
; Richards v. Morgan (1863), 4 B. & S. 641 ; BHtish 
Thornson-Hoiiston Co. v. British Insulated A Helshi- 
Cables, 11924] 2 Ch. 160. Reid. Gardner v. Moult (1839? 
10 Ad. & El. 464 ; Campbell v. liothvvell (1877) 47 
L. J, y. B. 144. Btantd. Golo v. Hadley (1840), 11 Ad 
A El. 807. 

5640. No notice of intention to use.]— B. in- 
stituted two suits against A., in which A. put in 
answers, A also made an affidavit upon an inter- 
locutory application. Heplication was filed on 
both suits, A A. died after the time for taking 
evidence had expired, A without having made any 
alTidavit verifying the answers, or having given 
notice of his intention to read the affidavit at tin* 
hearing. The exoi's. of A. then instituted a suit 
against B., relating to same matters as th(‘ foimer 
suit, A applied for liberty to read the answers A 
attldavit as evid(‘nce in the new suit : — Held : 
neitlier tiie answers nor affidavit could be so read. 
— Williams v. Williams (1804), 8 New Hep. 701 ; 
10 I.. T. 286 ; 10 .Tur. N. S. 608; 12 W. K. 668. 

6641. Suit for revocation of probate — Attesting 
witness not procurable- Aflldavit previously filed 
for probate.] — Counall v. Mason, No. 5570, ante. 

Bankruptcy proceedings.] — See Bankuuptcy, 
Vol. IV., pp. 518 524, Nos. 4651-1666. 

Indictment for perjury.] — See On i . min a l Law. 
Vol. XV., pp. 669 671, 681, Nos. 7216-7260, 7895 - 
7106. 


Shh-sect. 2. —How Proved. 

5642. Proof of signature.] — On the trial of an 
indictment for perjury, as.sigiiod on an aHidavit 
sworn in the Queen’s Bench, proof of defts.’ 
signaturt‘ to the affidavit, A proof, that, under a 
jnraty “ sworn in open ct. at We.stminster Hall, 
.fune 10, 1846,” the wonls, ” by the ct. ” are in the 
handwriting of one of the mast<irs of the ct., is 
sufficient evidence of the swearing of the affidavit 
in the Ct. of Ch H* without any further proof that 
the master was in ct. when the affidavit was sworn, 
— U. V. Turner (1849), 2 Car. A Kir. 782. 

5643. .] — An affidavit from wiiichcver side 

it emanates, cannot be used as evidence ev<‘n 
against him by wixom it is sworn, witiiout proof of 


56391. AffuinstperHon u.ninQaffUkii'il — 
Jn pmntniH procvedirnjH .] — An aflldavli 
made by th<^ clerk of the attorney for 
liltf., oil an Interlocutory motion is 
not admiKMlldo evidenec agaliiNt pltf, «t 
the trial. “WiuTK r. Dowung (1845), 
8 1. L. K. 128.— IR. 

«. M7iea deponent dead.] — Whore 
afU»r a verdict for pltf. A oauw nhowii 
on aflidavits against a rule for a new 
trial, a permux who made one of the 
atttdavita for idtf, died, It was inado a 
oonditiou of too rule absolute that his 
aflldavit should be roo<'ived in ovidenoo 
at tho next trial.- (Uss r . Oiuu.kltuii 
(1840), 3 Ont. Dig. 4 852.- -CAN. 

f, ,]-_Xho action having iHxon 

revived in the naino of tho ad' 
inlnlstrator ad litem of the estate 
of deoettMHl pltf.. an ortlor woa made, 
under HuU> 262, directing that an 
attldavit made by original jdtf., upon 
an tnU'rloeutory appUmlion, should 
Ih> admitted as oviilenoe, <iuantum 
valent, at tho trial, notwithstanding 
tliat pltf. had not Inxm cross an dnod 
upon It. it aplKiarlng that there had 
Ixtui oppoi'tuulty for deft, to cross 
tfxamiue, had bo so d4>slr«d, — M ac- 
UONAl.P V. Uklion (191 1 ), 17 \V. L. R. 
614.— CAN. 

Rv Casloms Act, .M 
Viet., e. 14, s. 183, it is provided that 


upon a refert'noo of any matter to the 
ct. by the Minister of Customs, the et. 
shall hear A consider tho same upon the 
iiapei-s A evidmico nderrod, A upon any 
further cvhli^nco produced under tho 
direction of tho ct. Among tho 
documentary ovidenoo reh'rrt'd in 
eonnoctlon with a claim for a refund 
of duties paid, was an affidavit by a 
witness, since deceased, testifying to 
a fact adverse to claimant. A in rt^spoct 
of which no opportunity w'as alTonletl 
claimant to croas-examino the de- 
ponent :~~Ueld : while the statements 
W’orti not as oflootive as 
if he had been examined as a witnoss 
ill et., A so suhjeitt to cross-examina- 
tion, yet tho attldavit was admissible 
as evidence under tho statute. — R. t\ 
Mourns (1911), 13 Kxch. C. K. 384 ; 9 
E. L. R. 430.— CAN. 

h. Affidant made in same 

»uit Ind ind preriouHlu uaetiA—Thii 
attldavit. of dei>easod solr. mode A 
tiled In the course of a Ch. suit may bo 
admitted iu evidence In oonjimotlon 
with an order of tho ct. made upon a 
motion in the suit shortly aftorwardi, 
although It does not apiicuroii the face 
of the order that tho omdavit waa used 
npi>n the motion. — W haijcy r. Cau- 
Usi.K (1866), 17 1, C. L. R. 792.— IR. 

k. Subject 0 / action of skifider .) — 


Mir.XER V. Gilueut (1818), 3 Kerr, 617, 

—CAN. 

l. Itenewal of appliration.] — Where 
an unsuocossful application is made 
to a Judge, A afterwards renewed 
before tho ct., all the allldavits used 
before tho judge should be produced. — 

: V. Dvss (18,V1), 3 All. 124.— 

CAN, 

m. Instead of new affidavits.] — 
Aflidavits made A ust^l in a cause for 
one purj»ose may bo used again instead 
of now aflidavits.-- W fht^ieatii r. 
Wkstmkath (1826), 1 Hog. 3.'>4. — IR. 

n. HArn entitled in another Dir/* 
sio«.} — Semblc . an aflldavit entitkal 
In tho QuchmUh Bench cannot be 
used in tho Exch., although filed in A 
sworn beforo the proper oflloc'r of the 
latter ct., A although att-ostod copies 
have been taken out by tho opposite 
party. — PKumx A Wright v. Butj.f.v 
(1843). 6 I. L. R. 130.— IR. 


PART vn. SECT. 10. SUB-SECT. 2. 

o. Copy — From proper 

In an action for a malicious 

an oxaminetl copy of the aflldavit on 
which the arrest w’as made coming 
from tho Imnds of the proper ofttecr 
A shown to have l»een used in tho cause. 
Is sufficient to prove that it was made 
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the hauavvritiuH'.-- U aiinks e. I’AltKEU (ISOO), 15 

!i;,,il./,, 7 ,'-r^- 5 Dbtd. & H.F. I'lett; r. I’errins ( 1808 ). lU 

5644. Proof of swearing of affidavit — Necessity 

jQf iVKMjatoN r. LitiiiTFOOT, No. 5015, a7Uc. 

5645. * Sufficiency of.j—K. v, Turnek, No. 

^^5646” Copy.] — H. e. Smith (1718), 1 Stra. 120 ; 
5»:{ ]•:. u. 120, 

Anfu^tatwn : — Rdd. 15. r. Browne (lS-19). 4 Cox, ( . C. 1. 

Indictments for perjury.]— SVo (.Uuminal 

X\'., pp. 000-071, 081, 085, Nos. 7210-7200, 
7:J05~74()0. 

Bankruptcy proceedings.’ — Scr IIankuui-tc v, 
\ ol. i\'., p. 51tl, Nos. -1010, 1017. 


SCIl-SKCT. 3.- 1 m>U Wll.Vr ri Kl’OSRS ADMITTED. 

5647. Non-existence of alleged Crown grant.] — 

JJj' }K 'rvsoN ( 1837 ). I J iir. 172 . 

5848. Previous judgment.] — Au aditlavit \TTil*y- 
the. shorthand noU' of tlui judgment in the 
aetion ]>lead(Ml as ns judicata was admitted. — 
lloi:sTocx V. Sr.KJo (Marquis) (1885), 20 CIi. D. 
4 18 ; 52 L. 'l\ 00 ; 1 T. 1.. K. 217, C. A. ; on appeal 
(1880), 55 h. r. 01 1, II. I.. 

: — Mentd. ('aini r. Moss (IS.SG), CEi ('h. 14. ‘.'2. 

5649. Execution of will— & capacity— Suit for 
revocation of probate.] — - Gornall v. AIa.son, No. 
5570 , ante. 

5650. Affidavit in application for probate.] 

-- 1 Iavi-:s r. .\t>. 5571 , ante. 

Perjury .] — Sre Criminal J.aw, Vol. XV., ])i). 
000-071, Nos. 7210-7200. 


Si:< i. 1 1. - FORM AND CONTENTS OF AFFIDAVIT. 

SuR-sKCT. 1. — Lv General. 

Sc<\ nni(\ H. S. C., Ord. 38. 

5651. Power of court— To look at informal 
affidavit.^ — Althougli an affidavit he informal, yet 


the ft. if they think prt»pcr, will look at it f<»r 
their own information. - Anon. (1822), 1 L. J. O, }S. 
K. 11. 52. 

5652. Made in third person.] — Affidavit sworn in 
the third instead of the fii-st person, ixs directed hy 
Ord. 120, May 18-15, may, uotwitlistanding, bo 
read in ct. — Uall r. \V.\tts (1810), 0 L. T. O,. S. 
171). 

5653. .] — Affidavits made in the tliird 

person sworn in America admitted in ovideiiee. 
~~Uc Husband (1805), 12 L. T. 303. 

AuiUitniUm : Folld. Blaincy v. Blarney. 1 19021 W. N. i;ts. 

5654. .]— Hlamey r. Ulamey, [1002] W. N. 

138. 

5655. Sums to bo set out in words not figures.] 

Sums of money ought to be written in the body of 
affidavits in words at huigth, A not in ligures.- - 
Ciu>oK r. CitooK (1855), 3 JOq. Kep. 511 ; 24 

C. .!. Ch. .501 ; 25 L. T. O. S. 73 ; I ,lur. N. S. 
051 : 3 \V. \{. 308. 

6656. Sums to be set out in figures not words - 
Chancery Division.] Hie jndgi s of the Ch. Div. 
have (h'cided tliat in future it is (h*siral>U‘ t hat- 
in all alVidavits fi*r use in et. A in eliamhers in the 
CJi. Div. dates A sums of money should h(‘ writ Dm 
A ju'iidotl in lig\ir(‘s A iu)t in Mords. ruAUTKE 
Note, [lP23j \\’. N. 288. 

5657. By whom made Officer of public com- 
pany.] t5)NsoLn)A'iT':D lNvt-;s'rMj-:NT A Ahsubanue 
S tK'iKTY V. Dodd (18(H)). 1) W. It. 12. 

6658. Affidavit of title on petition for pay- 

ment out of court Solicitor of Infirm tenant for 
life.] — WluuTi a tenant for life was too inlirm t-o 
mak(‘ an ailidavit of title on a petition for payment 
to jjiiti of il>e divid(‘nds of pnrehaso-money paid 
into ct. by a railway co. an aHidavit made by Ids 
solr. M'as lield to b(‘ suffieiimt . — lie Halsey’h 
Estate (ISTD). 22 L. 'P. 1 1. 

5659. Document substantially an affidavit— 
Sworn on oath before notary abroad.] -Where an 
ailidavit was sworn before two FnuicJi notaries, A 
contained tlu^ facts on which it was necessary 
that t h(‘ deponent should mak<5 oal h, tll(^ ct-., 
thougli it was not drawn in the juc'scrilxal f(Tm, 


l»y (liHf. — FiTzeuiiALU r. Wkh.stlu i 
( is:!9). 2 OiU. Diif. 2.H)2. CAN. 

PART Vn. SECT. 10, SUB-SECT. 3. ] 

p. Affi'fdi il ttf ertcutum — (Jf im • 
uinrial of rrhiisr of dower.] - ~ 7’he 
i’Xi'cntion of u roloasc of d<nvor boinjf 

(LHt. ]»rovf(l the handwriting 
of 1’., tin- Hiiliserihing witiicsH, who wan 
dead ; — Seinbte : the niennirial of the 
release, dated the day after it. A\ith 
the ulTldavIt of execution made hy P., 
was adinirisilde, as part of the res j 
ijestne, K as sluiwiug that I’, had sworn j 
to tjie exeeution. — liosK r. CuVLKU i 
(1S«8), 27 U. C. R. 270.- CAN. 

q. Affidavit made a7i j}revu)os ap- 
j)Ue(ili<m — Made irith<nA preiudiee.] — 
An affidavit of deft., sherifT, which had 

used on an application for an 
atUmhinent against an attorney of 
this ct. for aiding in an escape, which 
application was made by T)ltf. ’s ! 
Httorney free of charge without 
prtijudh^e to either party, was used 
on the trial of an netlon against the 
r-herifl for ostyaia ? : — lleid : this was 
not ground for a new trial, hut the 
propriety of using it was (jucstioned. - 
.fos’Es V. Boi'Ki’oujo (IS77), 1 1*. He B. 
G2.-CAN. 

PART VII. SECT. II, SUB-SECT. 1. 

5652 1. Made in third pertum.] - ~ An 
affidavit drawn In the third pei'son 
lannot he read. Ex p. 

(Lh 7.'>). Pug. 217. CAN. 

5655 i. Sums to he set out in- words lud 
Jifptres.] In an afUduvlt for an attach- j 
ment, deft, was deseriheil as of the 1 


parish of L., whereas lie really lived 
in the parisli of B. 'ITu' dale^ of tin* 
noU'.H for the amount for wlih-h the 
attaclmient l.sHued wen^ stated in 
figures : Held : m*itliei‘ the inis- 

deseription of the residence nor t he 
Htatemeiit in ligures, Instead words 
at length, atforded sulHeieiit gronudH 
for setting Jisltie the attachment. 
(iKAV r. AneuKN (1.^77), 1 J’. <S7 B. hoo. 

‘ CAN. 

r. Dorninent suhstaidUdlu an affi- 
davit Answer.] Where an injunetion 

was retained till deft, had answered ; 
after which he moved to dissolve it, iv: 
the notice of imRion referred to tlie 
leave given to deft, to apply to dissolve 
the injunction after initting in Ids 
answ-^cr : — Held: deft, might use his 
answer as an affidavit on sueh applieu- 
f ion, A: that t he filing a replication did 
not prevent its heing so used. — OoY v. 
Cov (L8G8), N. B. J)ig. G4U, - CAN. 

B. A'ot f annuli jf sworn.] 

(.’KOW’N l^UMliKIt t;<J. V. lllCKLK, |192oJ 
1 D. L. R. 62G.— CAN. 

t. JJocinnent ntdiher an afflduvit --- j 
A or a sUituturu dcrlaratum.]- -A cfiecal 
under Real IToperty Act was sup- 
poi-tod by a document heglnidng : 

•• J," ho iv so. “ make «»ath A: say." M 
(uiding ; “A: 1 make thi.s soiemn j 

deelarathni, conscientiously believing j 
same to he true A in piirsnum e of the i 
Act respecting extrajudicial oaths " ; — 
Held: this document was neither an 

affidavit nor a statutory declu rat ion. , 
Sc’iiut/ns r. Aiwiiui.vi.jj < 18112), 8 ! 

Man, L. U. 281.- CAN. | 

a. Insufficuncy — W litre papers an- ] 


I pexed.] An aflhlavit is not insuffl- 

j ci( nt for not- mentioning t he napers 
j annexed Hepurat«*ly, nor positively 
.stating to what. th<;y fire annexed.-— 
I McKav r. Di-J.AI{,MII> (I8.H), 2 ( L. (Jh. 
i 1. CAN. 

I b, ir/tere made hy nainayinij 

clerk.] An aflldavlt hy a nianaging 
I elerk of attfu-ney of ])arty, applying 
for an order totjxaminc under Adminls- 
trution of .Inst ice Act (c. H). h. 24, Is 
Insulflcient unless It stati-s that he had 
soiiKi purtienlar charge of the suit.- - 
J-il.AlHPKY r. (JOStiKAVit: (1871), G 1'. it. 
IGl. CAN. 

Q j^fff sraled.] An affidavit 

for use in the et., HW'(»rn hehtrt: a 
notary public, should he ant heiitlealctl 
hy his ofllcJal seal. Jtov p r. .SpitlouiNH 
(1889), 17 P. R. 391. - CAN. 

d. J'arnuraphs.] — It is not nee(*M-inry 
that an ailidavit should he divided 
into paragra[>hs A nmnijered. ~ - 
KjU.KUMV r. \VALTf>N (IShJ), 2 J it. 
1 17. CAN. 

e. Mater i(d facts to t/r. stated.] - 
U'here a parly applying for a quo 
warranto improperly withheld material 
faets, whieJ) ought to have been stated 
in his aflldavlt, the rule was discharged 
\vit !i costs.- Ex p. (iJLhKltT (1873), 1 
J hjg, 215 1 . CAN. 

f. J)t .seriptian of ri sah nee.] (JitAV r. 
Ad:o1£N (1877), I P. A B. ,0.4. 7. -CAN. 

g. Not ronclnsioiiti of law.] Conelu- 
of law hhoidd not he stated In an 

affidavit. -- Ulapwiv v . (D u.pyuitP 
(19UI), 40 N. 8. R. 479. CAN. 

h. SUitenwnt showinu on wfwsc belMlf 
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Evidenck. 


^eci. 11. — Form and conicnis oj affidavH : tSuh-secis. 
1 C.i&lJ.] 

admitted it in evidence, as being substantially a 
etatement on oath, made before a recognised 
foreign authority. — In the Goods of IjAMBEUT 
(1806), L. II. 1 P. <fe I>. 188 ; 35 L. J. P. <fe M. 04 ; 
14 L. T. 227 ; 14 W. \L 017. 

5660. Statutory declaration .] — He IIaiid- 

WICK, POSWKIJ. V. llAunwK’K (J0U7), 123 L. T. Jo. 
322. 


Suii-hKCT. 2.- -3’ni.E. 

A. In General, 

See, nou\ K. S. O., Old. 38, r. 2. 

6661. Where no cause pending.] -An aftidavit 
ouglit not to 1)0 intituled, unless thert? be some cause 
dejH'nding in tlie ct. — P. v. Lauukn(U^: (1755), Say. 
218 ; 00 K. U. 858. 

6662. Where two defendants.] — In an action on 
a. recognisarH-e of bail, the bail must be served with 
)>roeesH four days before the return of the writ.. 
In an action against two not bailable one deft, 
may before declaration well style his ahidavits in 
a cause of A. against P. who is sued with (t- — 
Mackenzie i;. Martin (181.5), 0 Taunt. 280 1 J28 
P. U. 1045. 

6663. Where two causes.] — Where an allidavit 
to 8(*t asiile a judgment for non prosequiltir for 
irroguhu ity, was intituUnl as being in two scn'eral 
causes against s<'i)arHt(; d(*fis,, but writt-eii on one 
Mhe<?t of paj)er A6 with one stainj) only : ~ //e/d ; 
insunicieiit. WoRi.ioy r. Hyland (1823), 8 Moore, 
(1. 1*. 238. 

6664. - To found motion in both causes.] 

A motion on beh/df of same pltf. in two dilTerent 
a(;tions, \ipon same ground of ap])lication, may Ix' 
made upon oiu^ anidavil intituled in both actions. - 
IMtt V. Kvanh, PriT v, Jekvls (1833), 2 Howl 
223 ; 3 L. .1. t]v. iU. 

Annoiatim:- Mentd. Ktiuplon r. L. & N. W. lly. (18al), 9 

Kxch. 700. 

5665. .] An aflidavit cannot bo intituled 

in two causi's. IIaiu’eu v. Mount, r. Mount 

(1838), 2 Jur. ihM). 

5666. “ A. V. B.** not “ B. at the suit of A.*') — 

Anidavits inicst be intituled “ A. r. H.,” not “ IL 
at suit of A.”- Hktiards v. Isaac (1834), 2 Dowl. 
710 ; 1 Vv. M. Si H. 130 ; 4 Tyr, 803 ; 119 K. H. 
1020. 

5667. Parties must be described as plaintiff & 
defendant.) - In intituling an allidavit the paitu's 


should bo desciibcd lis “ pltf.” & “ deft.” 

IlAiiiiis V. Gkiffitu (1835), 4 Dowl. 289 ; 1 Bar. 
& W. 615. 

5668. Title must follow that of writ.] — The 

title of affidavits in a cause should pursue the writ 
of summons. — M aiisuai. v, Adams (1838), 1 Will. 
Woll. Sc H. 290 ; 2 Jur. 944. 

5669. .] — >An aflidavit intituled “ W. AV. 

Ciinying on business under the name or style of 
W. T. A Co., pltf. & C. P. deft.”-— pltf. having so 
described himself in the writ, was held sullicient. — 
White v. Peltham (1846), 3 0. B. 058 ; 10 L. J. 
0. P. 14 ; 130 P. K. 203. 

Annotaiion .'—Reid. Lomas v. ]»ricc (1848), 10 L. T. O. 8. 378. 

6670. — .] — Affidavits in a cause must be 

entitled strictly as the cause its(df is entitled. — 
HUTHEULAND (FAr>SELY CATJJiD ChoMIE) \\ t’ROMlE 
(1803), 3 8w. A Tr. 210 ; 32 L. J. P. M. A A. 125 ; 
9 P. T. 23 ; 101 P. H. 125 4. 

5671. Unnecessary words treated as surplusage.] 
— (1) If affidavits used on a rule with respect to 
a niatt(;r of arbitration where there is no cause in 
ct. improperly introduce the words ” pltf.” A 
‘‘ deft.” after the names of the parties in the title 
of the affidavits, those W'ords may be treatt^d ics 
surplusage. 

(2) A comr. ne<Ml nut put his initials opposite 
»an immatejial altiraliun in an aflidavit sworn 
Ixdore him . — lie Jmeson A Horner (1810), 8 
Dowd. 051. 

5672. After death of plaintiff,] - -In a cau.se of A. 
V. JL, the matter was by rule of ct. redtured to the 
master.. A. died before the master's report W’as 
read. The (cxurs. obtained a rule to show <'ause 
w'hy they should not he made jiarties f^) tlu^ first 
rule : -livid : the six’ond rule, A tla‘ allidavit on 
wliich it wa.s granted, ought- not to be intitul4‘d 
*■ A. deeea.stal r. H. ” ; A, the rule A anidavits 
being so intituU'd, the rule was di.se barged. - 
Bland v. Da.k (1815), 8 Q. B. 120 ; 15 L. .1. Q. H. 
1 ; 0 L. T. O. S. 170 ; 10 Jur. 8 ; 115 P. It. 821. 

In criminal Informations.] — aSVc Criminat. Law, 
Vol. XIV., p. 350, Xos. 3705 3707. 

/L Tide in Farlicular Proceedings, 

Certiorari.] — See CdiowN Practick, Vol. X\ l.» 
pp. 4 47. 404, 474, Nos. 3111, 3142, 3390 3398, 
3551, 3555. 

Contempt of court.]— .SVe Arbitration. Vol. II., 
p. 581, Nos. 2130-2132 ; (V^ntempt ok Court. 
Vol. XVI., pp. 08, 84. Nos. 794-801, 1029. 

Divorce.] — See Husband A \A'ife. 

Interpleader.] — Sec 1nteri‘leader . 


/iltd.] — The oidIh.sIoh to inchirso on 
Vhe allRlavR leadlnir to the iHsne of 
li (furnlBliou Miminona a Htati'inent 
hliowUiK on whoHO behalf It wns tiled 
is a inero JiTe»rnlarity rumble by 
Hinendmenl.. — Uaut v. Oukkr <No. 2) 
<191 fO. 33 W. L. K. 41 ; 0 W. W. H. 
709.- CAN. 
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2.- A. 

5668 j. TUlf mnat finUurthutofuTil.] — 
W here an application wan made by a 
Hberlff nKaluBt an attorney, to compel 
him to pav the «herifT*H feea in certain 
huILs in which the writs had not bwn 
aerved by the KhcrilT, A: the ntndavlla 
wore intltule<l in the name of the slierilT 
lUminHt the ailorncy hy nnmo : ~IUld : 
the athda-vits wcit iiupnH>eily iid.ltnlcd. 
there beiutf no anch enufte la ct, — 
imuaY V. HuwK (1847), 3 Kerr. 688.-- 
CAN. 

5671 i. r 'nnOTJMJtJrji/ n^mh trvaUd as 
stur})lumut .]- Denonent who waa pltf., 
de«oril>od himaeff oa ’*1, A., or B., 
merchant, deft, lu thl« cauae ” ; — 


Held : no obh'ctlon as the hitter w ords 
inny be reject ed a« snrplnBajfe. — Ai.i.an 
V. ('ANwnu. (18():i), 1 Old. 40.">. - CAN. 

6671 ii. .1 — A rule nitti for a qiio 

U'arranto atfainat It. for usiirpinK the 
ofllco t>f cunucillor had been obtained. 
On HhowluK cause it was cuutendod 
that the rule muBt bo dlHehanrcd jv» 
K.’a aflidavit was Improperly intituled 

In the matter of an election " ; — 

lit Id : mere HurplnaiMfe. -A'x Kkf.fe 
(1877), 1 P. & B. 4. - CAN. 

5671 iif. . J— It iflnot aRronud for 

aiH-tiuK aside a writ of hahfas <'n)rptis 
tliat tlie uflldavita on which the lint 
for the writ was Rratited were Intituled 
** In the Supremo t;t.. tr yi.." etc., the 
w*ords after *' Supreme Ct." being mere 
NurpluwiRe.— AV SiiAiHjnM.,8ji v ( 1 881 
21 K. H. H. 182. CAN. 

6671 iv. p An athdu v i t ( o obtain 
ail order for review of a moRlstrute's 
JudRinent Hhonid not he entitled In any 
et., hut If intituled in a county ot., 
when the appltoatlon is made to a judge 
of that ct., it may be titrated as sur* 
pluaage.— Ax j9. McQVAfUuu (1884), 24 


N. B. n. 287.— CAN. 

k. Where cause pendinaA — Where 
there Ih a cause i>eudlnR, the aftidavit 
must be intitulod in It. — Buuw.v c. 
I'AiJviKU (184H). 3 U. C. H. 110.— CAN. 

l. When aniicred to commission 
undrr seal .} — The affidavit though not 
intituled lu the ct. or in the cause, ts 
sufllcieut, when annexed D> the coin* 
mission under the seal of the cornrs. 
referring to it. — D oe d. 1 'afk v. 
IIKNDEIISON (1840), 7 U. C. It. 182. — 
CAN. 

m. B7»erc sci'eral cattsrs .]- — Where 

same rule is to be moved for in sovoraJ 
causes, the motion may be moved for 
on a siiiRlo aftidavit, intituled in all the 
cau.sos. — H kown V. 'niEXUOLM (1862), 
2 All. CAN. 

n. " A. t\ D." tiof “ C. D, de- 
ft hdittUs at mtit o/.’’j - An affidavit 
intituled !>.. defts., at suit of — — , 
or, & A. H. pltf., is bad.— WiNTEH r. 
MiXKU (1852), 10 IJ. C. It. 1 10.— CAN. 

o. " li. V. 1).** not *' A. P. 

WlKTKR r. MiXER (1852), 
10 V. C. It. no.— CAN. 
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Part VII. — ^I^vidence by Affidavit, 


5673. Mandamus.]— A mattdannis applied for by 
the Earl of 11. was directed to the trustees of a 
turnpike road : — Held : an affidavit intituled, “ The 
trustees of the 11. roads on the prosecution of the 
Earl of K.’' is improperly intituled, & cannot be 
read. — R. r. Harnham Roads Trustees (1841), 
5 Jur. 4US. 

Crown Practice, Vol. XVI., 
p. :i27, Nos. 1410, 1411. 

ProhlbltlOR.] — See Crown I'haci'Ice, Vol. XVI., 
p. .303, Nos. 2302-23(5.5. 

5674. Service out of Jurisdiction.] — When it is 
necessary to serve a writ in an action on a deft, 
out of the jurisdiction there must be an aflidavit 
in support of the application, & the aHidavit 
should be intituled in the contemplated action it 
also in the Jud. Acts. — Youno v. Brassey (1875), 
1 Ch. D. 277 ; 45 E. J. Ch. 142 ; 24 W. R. 110 ; 1 
(jJiar. Pr. Cas. 8S. 

Anruitaiion : — Montd. Stigaud f. Stlgaud (188*J), 19 Ch. 1). 

4G0. 

Solicitors.] — See Soli citoils . 

C» Title of Court. 

5675. Aflldavit must be Intituled in the court.] — 

A rule was discharged, because the allldavit on 
which tlie rule uisi Wiis obtained, was not intituled 
in any ct. ; the words “ in the ” only being pre- 
ri\ed. — OsRORN r. Tatum (1708), 1 Bos. it P. 271 ; 
12(5 E. R. 000. 

Armotation : — Refd. lloUc v. Burke (18‘J7), Hi Moore, C. P. 

298. 

5676. .] — An aflidavit of debt not intituled 

ill any ct. <t only with the words “by tlio ct.” 
written at the bottom of the jur ui is not sulTicient. 
— MoULlNG V. l*OLAND (1811), 3 M. <t 8. 157 ; 105 
K. R. 570. 

5677. Immaterial mistake.] —An anidavit on a 

motion was intituled ” in the Common 1*1 ace ” : — 
Held: sullicient. — R oj.fe BuuKic (1827), 4 

Bing. 101 ; 12 Moore, C. 1*. 208 ; 5 L. .1. O. 8. C. P. 
00 ; 130 K. R. 707. 

5678. .] — (1) An aflldavit deacrihed de- 

])onent a.s ” Edward Charles P.,” but the signature 
to it was ” Chas. Ed. 1*.” : - Held : this was no 
objection. 

(2) Ttie aflidavit Wiis intituled, ” In the Ex- 
chequer ” : — Held : suflicient ; it appearing by tla^ 
jurat to bo sworn before an oflicer of this ct.— 


Hands v. Cuements (1843), 11 M. Jk> W. 810 j 
1 Dow. & E. 370 ; 12 E. J. E\. 437 ; 7 Jur. 058 , 
152 K. R. 1034. 

5679. .] — IIaim.ocTv v, Asiibkuuy (1883), 28 

Sol. Jo. 20. 

See R. 8. C., Ord. 38, r. M. 

5680. Title of court may be added after swearing.] 

— An aflidavit of debt was sworn in Indaml before 
a comr. of the C<»minon Pleas A' Kxelieijuer : 
Held : the title of the ct. need not be prefixed to 
the aflldavit at tiie tiriu? it is sworn, but the 
aflidavit might be taken bi'fore sueli comr. A 
afterwards intit uhal A used in either el. Perse 
r. Browning (1830), 1 M. A W. 302 ; 2 Cafe, 17 ; 
Tyr. A Cr. 801 ; 150 K. R. 171. 

/>. Naoics of Parties. 

See. R. 8. (\, Ord. 38, r. 2. 

5681. Christian & surnames of parties in full.] — 
The (Oiristian nanu's as well as surnames of the 
pai th‘s must bt' inserted in tlie title of an aflidavit 
pnxlueed to show cause against anv rule. ■ Fores 
r. Diemau (1708), 7 Term Rep, 0(51 ; 101 E. R. 
nso. 

Annotation Reid. B. v. BejM-r (1S17), 9 M. & S. 927. 

5682. .j — All aflldavits in a canse, exeei^ting 

aflidavit s of tlie <*ause of aet ion Ixdoi e procc'ss su(‘d 
out, must f)<‘ intituled wit h tlu? names of all the 
parties, A pltJs. A, didis. A with t/heir ix'speetive 

Cliri.stian names. Nt>EL r. (18(M), I Smitli, 

K. B. 4,57. 

5683. .J — An aflidavit, intit\de<l A. r. B. A. 

another, is had ; for ilefts. should he deserihed l)y 
th<*ir (Oiristian naines A'- surFiaines. Doe tl. 
Si»EN(’EH V, Want (1818), 2 Moore, C, P. 722 ; 8 
Taunt. 017 ; 120 10. K. 5315. 

An/u)t(ition : — Refd. K. i*. Clii lstiua (1812), Cur. A M. 988. 

5684. .] — Tiie aflidavit. in siipport <»f a rulo 

to di.seliarge ileft. out. of custo<iy, upon the ground 
that the writ deserihed Itim by tlie initials of his 
(Oiiistiari name only, must, st't out defl>.‘s (Christian 

* ii;im(‘ at full length in its t itl<‘. So aw v. Uohinhon 
(182(5), 8 Dow. A Ry. K. B. 123 ; 1 L. .1.0. 8. K.B. 
205. 

.tmwtatifm : — Rofd. JU lelicr r. < ioodi rcd (1817), 9 I., O. 8. 
78. 127. 

5685. — --.]--In tie! title of aflalavits th(^ 
Cfiii.stian A suniames of tlie i)arti(*s should 
iusc*rt<al ; l)ui where Hied in support of a motion, 
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6676 i, Ajfftdavii must he intilulrd in 
the court .] — All aflidavit in BiipXiort of 
an api)li(^ation to quash a bye-law wan 
not Intituled in any rt. He there wa« 
nothing to Hhow tliat it wits sworn 
before an oflicer of any ct., the comr. 
»tyliag hlmscif merely “ a commiH- 
siorier, etc.” : — Held : insufllcient, — 
Jie Hikons Sc Townsuh* of Amiierst- 
r.CRO (18;>4), 11 U. C. U. 45S.— CAN. 

6675 ii. . 1 — The name of the ct. 

must be inserted In the affidavit. — 
Aixman r. Kenskl (1862). 3 P. R. 
110.— CAN. 

6677 i. Immaterial mistake.} — An affi- 
davit, fTNvom abroad, of the duo 
execution of a commission, intituled 
in the Common Ideas InPtead of the 
Q. B. : — Held: sufficient, the pro- 
ce€Klings being clearly identified. — 
COHSTOCK V. BimBOWBa (1856), 13 
U. C. It. 439.— CAN. 

6677 ii. .] — Where the ofiidavlt 

was Intituled in the High Ct. of Justice, 
but not in the proper division : — Held : 
the objection was clearly amendable. — 
Kobewtson V. tXajLTON (1881), 9 P. It. 
IG.— CAN. 

6677 hi. .} — Affidavits to be used 

on an appUoatiun to sot aside an order 
made by the election ct. judge may be 


read if sworn before a comr. for taking 
uflidavitB In this ct., t bough JntituJfMl 
” In the elcH-tion ct.” iSiicli intituling 
la an irregularity only, A: may l>e 
treaUxl uh HurplUHUge.— KMMKRSoNf v. 
Woun (1887). 2G N. B. It. 5,92.- CAN. 

p. Where good — Thtrunh rwi in- 
tituled in court.]— An oflldavlt. may l»e 
read, though not intituhal in the (d., 
if it appear on its Rme to liavo been 
sworn In the vt.— Kx p. ICkkk (1879), 
2 Pug. 62. -CAN. 

q. — — Affidavit made in 

B,, purporting to be made before B., 
” Chief Justice of Superior (.9.,” with- 
out specifying the ct. i—Jidd : good 
where the jurat contained the words 
” tlie seal of which <d. is affixed,” Sc 
the affidavit boro the seal of tiie projicr 
ct.— ItoiiKRTttON V. Cameron (1877), 
2 n. & C. 261.— CAN. 

r. q — affidavit In- 

tituled In the Q. B., Sc sworn before 
Jud. Act came Into forc>o. might mid(T 
sect. 11 (2), (3), be mode the fou/ulatlon 
of an order in the Q. B. Dlv. — K lmot 
tJ. CAPKLL (1881). 9 P. It. 35.~ CAN. 

•, .J — An affidavit to ob- 

tain an order for review of a magis- 
trate's judgment is sufficient if the 
comr. before whom It Is sworn is 
described in tbe jurat as a ” (;omr. 
etc., In the Supreme Ct.” though the 


affidavit Is not. lutituhHl in the ct. — 
G’Bhikn V. Mm, ONLY (1880), 26 

N. B. n. 448.- CAN. 
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- D. 

5681 i. ('Itridian d- Hurmnnrs of 

purtie/i in full.) \V liere all IheaflldavltM 

in a cau.se, art.eT verdlrd., were lntitul<Ml 
with an initJal lcdl.cr btdAveen the 
(diriPtian Sc Hurname of deft. : — Held: 
no objection to an affidavit made l»y 
d(‘ft., that lln> see^ind name was not 
Bot out at length, oh the initlaJ might 
be nothing more than a dlr>tinctIvo 
Jetb;r.- KK.vi»Hi''W v. Ai.lkn (1841), 
2 Out. Dig. 2.979.- CAN. 

5681 il. .1“ Where one of pllfs. 

described hlmsrdf In the writ as 
” Charles A.De \Volf,”& in an affidavit 
made in the (jause wuh inti tided 
” < diaries Aubrey DeWolf •* : — Held : 
lids affidavit could not be read.— 
DkWoi.fk r. Niki. (1B68), 7 N. S. It. 
179.— CAN. 

6681 Hi. .) ' An aflldavit being 

intitnied ” Stack ats. lUchaixl P. Cotton 
Sc Klixa P. Cdat.on, bin wife,” not 
allowed to he rea^l.— CurroN v. Stack 
(1874), 2 Pug. 431.— CAN. 

^ 6681 iv. ^.] — TnoiiF r. Brown k 

(1867), 15 W. It. 1146.— IR. 

mm2 
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iS'cd. 11. — Form ai\il conlvvis of afJkUivil : Suh-sccl. 
2, /;.. F. <t 'F.\ 

in(Jomif*t in tUai the objection was 

taken on Hhowiiig cause, the ct. iniimaUnJ that they 
would X)onnii their b< ing alUaed <fc resworn to 
meet the merits of the case. v. WinsoN 

(1H;1()), 1 Tvr. IH ; h L. .1. O. S. Ex, 5. 

5680. *™.] -In intituling an afTidavit of service 

of a rule to compute, the (Jliiistian name of pltf. 
as W(;ll us of deft, must he introduced. — A ndkuson 
t\ llAKKH. (IH.'tl), Dowl. 107. 

5687. .] --’'rhe (’liristian names of the parties 

in a caust; must be. writU'U at length in the title of 

an afhda vit. -Mastkics v. ('AiiTKit (1820), 4 Dowl. 

577 ; 1 IJar. A VV. 072. 

6688. Where initials used In pleadings.] — 

SnnbU’ : in an action vvlieie tluj pleading.s de.scribe 
deft, by the initials of Ins (Jhristian name, an 
allidavit which sets out tiiose names at length is 
wrongly intituh'd.- (iitooM Duffjn (bSll), 8 
Jur. 1101. 

5689. — .] — W'h<‘re deft.’s anidavits in 

supjKjrt of a rule to set aside th(i j)roceedingH in an 
action, after a ruhs to compub*, for irregularity, 
wen^ intituled “ In the Queen’s lleiich, between 
William Frt‘derick llodgscjii, jdtf., be llenjamin 
William May, sued as Ji. W . May, deft.,” those 
of pltf. on showing cause, ” In the Queen’s Bench, 
betw(‘en William h’rederick Hodgson, ]>ltf., be 
B. W. May, deft.,” be it appeared that in the writ 
of summons be all subscMpient proceedings in the 
action deft', was dc‘.scrib(‘d by initials as ” B. W. 
May ” H(']d : la-ither d(‘ft.’H nor pltf.'s alli- 

davits were wrongly intituled ; A- stating deft.’s 
name at full length was no objection, as hy the 
words “ sued as B. W. May,” the title was con- 
labeled with the previous pi’oceedings in tla* aetif>n. 
‘ lloDOsoN r. May (1810), 18 L. J. Q. B. 210; 
12 L. (). S. 215 ; 11 Jur. 0.52. 

5690. Names of all plaintiffs.]- -Anon. (1822), 
I L. J. O. S. K. B. 52. 

6091. - .1 — Dixon r. Bam. (1827), I Jur. 0S5. 

6692. Names of all defendants.] — \Vher<^ ther<‘ 
are several ih'fts., tla* names of all should be set 
out in tiu' titl(* of a,n allidavit made in the eaus«‘. — 
I'liFouAM) V, Buamk (1827), Will. Woll. iS: Dav, 
210 . 

5693. -~ .] — AVhere therc^ are s('veral defts., 
the names of all inn.st be int roduced into aflidawits 
iisetl to makt* ai>|)heata)ns in the et . ; all besitles 
one cannot- be included under tla* words ” be 
others.”- 'roMKiNs r. Beach (1827), 5 Dowl. ,500. 

Reid. n. r. C.'hriHtlaii Cur. & M. :iS8. 

5694. Omission of one defendant.]— -All i- 

davit intit uhal by mistake in a suit bidween X ., pltf 
iV: A,, B.,t\,\' 1)., (lefts, admitted in a suit between 
X., pltf. A A., B., t\, D. be K. defts., on its being 
shown that no suit <‘xisted in vvbieh X. was }>ltf. 
A A. B., (^, A 1>. (lefts, exci'pt that b(*t\v'een 
X„ pltf. A' A., n., (^, D., .V K., (lefts.- -F kshku r. 
(’OFEEV (1855), I Jur. N. S. 050. 

6690 i. A n UK'S of all plaiiitifjs.]-- [ 

AlJldftvilrt tityloO ill sUert ferni “ A., 31., 

^ othc'rs, pllfs.’* ifc “ I>., etlicci!*, 

: I/cW ; HunU'iinit.— * 
r. Hkuon (1801I), 2 Ch. Ch. 4i)0.--CAN. 

5692 i. all deft'iuiant ^.] — In 

un niipllcation by one of two iU*ft«. for 
I'liliei under lusolvcut Act, tiio afflduvit 
vvivs luUtuled in the name only of one 
of (lefts. , appet. llrhi : the IntltuliiiK 
wai* eurtlcleut.' \Vii.>iOT r. c'ouxwki.l 
( 3 835), 2 N. li. n, (Uer.) 61.- CAN. 

5602 11. Dickky r. Hkkon 

(1869), a Ch. Ch. 490,- CAN. 

5692111. .1- IMPKUIAL El. 

; (1907), 6 \V. L. K. 381.— 


5695. Omission of names of parties.] — 

When a case is cx p. in this ct. all aflidavits should 
be intituled in the names of the parties. Where, 
therefore, ui)on an appefil under Summary Juris- 
diction Act, 1857 (c. 43), a motion was made to 
strike out such appeal on the ground that a 
hacl not been complied with, be the 
allidavit upon wdiich the motion was made was 
only intituled in the ct ., be not in the names of the 
parties ; — Held : tlie allidavit w^as irregular, be the 
rule was discharged. — Johnson v. Simpson (1859), 
1 L. T. 00 ; 22 J. V. 775. 

F. Mistakes and Omissiom in Nanw of Cause. 
See, now, R. S. C., Ord. 28, r. 14. 

5696. Mis-spelling of name — Rule of idem 
sonans.] — S hout r. Scuuky (1728), 1 Barn. K. B. 
125 ; 91 K. R. 91. 

5697. — -.] - T1 u* omission of a letter in 

the name of a part 3 ^ in tluj title of an atlidavnt, t la; 
W'ord remaining idem sonans, is no ground for dis- 
eliarging a rule obtained upon sueli allidavit.- - 
Quay p. (kioMUEis ( 1 850), 1 0 C. B. 72 ; 128 E. B. 20. 

5698. Wrong Christian name ] — Uart r. 
Tommn (1815), 1 E. T. O. S. 275. 

5699. Wrong surname.] — A rule nisi for a com- 
mission to (‘xamine witnesses w'as tibtained ujioii 
an allidavit intituled “ 11. J., pltf., be (h A. F. L. C., 
commonly called \'iseount Ch, deft.,” the title of 
the cause b(‘ing ” If. J. v. G. A. F. L. H., coynnumly 
ealled Viscount C'.** : — Held: insuHlcient. — Joix 

V. (hJUzoN (Louij) (1817), 5 i). B. 205; 10 
J.. T. O. S. ISO ; 120 E. R. 855. 

Annoiaikni -Mentd. May bury v. IMudie (1847 ), 10 L. T. O, S. 
227. 

6700. .] Undeudow'n v . Stannakd, [187 1 j 

W. N. 171. 

5701. Insufhcient description — Assignee.] — An 

all id av it, the title of wliich styles pltf. “ assignt‘e,” 
without further ex])lanatjon, is bad. — Steyneu v. 
Qottuem, (1811), 2 Taunt. 277 ; 128 E. R. 149. 

Folld. EuRlor r. Twysdi'ii (1S38), 6 Frotl, 
f>80. Distd. MarKhal t:. Aduiuw (1838), 1 Will. W(»ll. H. 
296. Refd. bkdcluT r. Lecdmiere (1843), 6 Scott, N. 11. 
173. 

5702. .] — Aflidav its int ituh'd in a cause. 

without giving pltf. tlie addition of “ assigner*,” 
cannot he used in a cause vvhenj pltf. sues as 
assignei*. WiacuiT r. Hunt (1822), 1 Dovv'l. 157. 

Distd. Marslml r. Adams (1838), I Will. WolJ. 

& H. 296. 

5703. - — .] — ” P., assignee, etc.,” is an 

irregular mode of dt^seribing a pltf. in intituling an 
allidavit. — Piuixips r. Hutuhinson (1824), 2 
Dowl. 20. 

- Distd, Marslial v. Adams (1838), I Will. W’oll. 
is:. H. 296. Refd. Fletcher v. Lcchineic tl843), 6 Scott, 
N. K. 173. 

6704. ,] — ” C. assignee, etc.,” is not a 

sutllcient descrijitiou of ])ltf. in the title of an 
allidavit. — CasueY' v. Smyth (1825), 4 Dowl. 477 ; 
Tyr. be Gr. 219. 

-Distd. Marshal i\ Adam.s (1838), 1 W ill. W ell. 

H. 296. 
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5698 i. lUro/if/ (VirisPan 
Wliert^ in the style of the cause pltf. 
WHS called ** Davlila Caaa," but in the 
title of athdavita lu support of a rule 
nisi In same case, “ Davis H. ('as?' & 

•’Davis Hawley Cass ”: — llrlti : a 
fatal variaiu'e. - DKAtTciiAMp v. Uass 
( 1854), 1 P. It. 291.— CAN. 

1. Jtwuflh'ient th'seriptum.]— In in- 
tJtiilinfr an althlavdt in a cause the 
additions of ** pltf.” ^ ” deft.” must bo 
inserted, — Diiown v. (1814), 

1 U. C. 1?. 289.— CAN. 

a. ,)— -In an aflklavit in a 

the words “ pltl.” ” deft.” 


must bo set out at full leugth in the 
title of the cose, — CY iakk r. I’ami 
(184o), 2 U. C. It. 98.-^ CAN. 

b. .) — The want of depo- 

lu'nt’s ud^lition is no objection to an 
artldavlt made for reidstration of a 
cliattel mtge.— Dhoiue r. HirrTAX 
(1858), 16 U. U. H. 207.— CAN. 

c. .] — The abbreviations 

” Pltf.” & ” Deft,” in the intltuliuK 
of an affidavit are insufficient, & u 
rule obtalinxl on such on affidavit will 
bo discharged.— It A v^MOM) r. Cali** 
VVKIA. (1864), G All. 56.—CAN, 

d. — .) — An affidavit is 

I ciently intituled in the c^use, alUiougU 
f the words ” pltf.” 5: ” deft.” are 


CAN. 
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5705. Executor,] — The ct. declined to act 

upon an affidavit which was entitled A. B., 
executor, et<*., without spooifyinj? the party of 
whom deft, wait t-xor. - ("i.AKic' r. Martin (1831), 
3 Bowl. 222. 

Annoiatums . - Rcld. Kniflor r. Twysilcn (1S3S), 1 Am. 269 ; 

Fletrhor r. Lt?climero (18-13), 5 Man. & G. 265. 

6706. Administrator.] — Qn. : is an affi- 
davit in wliich pltf. is styled “ administrator 
etc.,” without siiyinp of whom or what ho is 
administrator, defective, as wrongly intituled. — 
Knc.i.ku i\ Twysden (1838), as ix^portod in 1 Arn. 
2thl ; (J Scott. 580 ; 8 B. .1. C. P. 128. 

Refd. Haber r. Harris (1839), 2 Will. Woll. & 

It. 53 . 

5707. .] -An affidavit verifyiiii^ a 

plt‘a in abatement was headed “ lietween 8. K. 
administ ratrix etc. plaintiff W. defendant ” : 
- Held : bad as not showinj? in wliat character 
pltf. was administratrix. - Fletcher v. Leciimkre 
(1813), 5 Man. & G. 205 ; 0 Scott, N. K. 173 ; 12 
F. .1. V, V. 151 ; 134 E. K. 505. 

5708, “ The elder.’*] — An affidavit on 

whicli a rule for judgment as in case of a nonsuit 
wa.s fouMci(id, was intituled ” Between 8., pltf., 
tV- G. .1., deft.” The affidavit in answer to the 
ride stated, that there were two G. .l.’s.. A: that all 
former proceedings in the cause W(‘re intituU‘d 
*‘ .1. S, V. G. ,1. the elder ” : - Jlcld : the affidavit 
wa.s sufficient.— S ingleton v. .Iounson (1811), 
0 M. A: W. 07 ; 1 Dowl. N. S. 350 ; 11 L. .1. Ex. 
88 ; 5 ,Tur. IIM ; 152 E. B. 30. 

A n noiniion — Retd. I'’li.'tchor i\ Lotchinore (1843), 12 L. J. 

}’. 151. 

6709. Variance in title One defendant struck 
out of cause after swearing,] -An affidavit was 
bled iV intituUul in a cause inwliicli thert‘ wiu’idlirei^ 
(lefts. Afterwards, jiltf. struck out the name of 
one of didts. ; A: tlnui obtained tlit' injunction on 
tile affidavit as it was originally intituled : Held : 
the injunction was i(‘gularlv obtained. Hawks 
r. Hamfghi) (1830), 0 Sim. 053 ; .50 E. B. 51 1. 

6710. .] — An order, obtaincal on affidavit of 

service, was discharged with costs, on iiie ground 
of a misnomer of a jiarty in tlie affidavit. - 
Sat.omon V. Stalman (ISll), 4 B(‘av. 213; 10 

L. J. Gh. 327 ; 40 K. B. 332. 


5711, An affidavit, intituled Boi' ” on 

the demise or demises ” of U. N. A:; .1. X. r. 3'. L. 
is bad ; but upon such objei'tioii, ttu' ct . will 
discharge the rule, without costs. — D oe d. X 

V. Lloyd (1812), 12 L. ,1. Q. B. 05 ; 7 Jur. 10. 

5712, .] — By an ordtu' under Truste(.> Act- 

1850 (c. 00), a deft, was diroebai b> transfer stock. 
Upon an affidavit of service of tliis order, whicli 
was intituh^d in the cause only, a writ of atbvclunent 
for disobedience was issued, on which deft, was 
in custody. The writ was discharged for irr(»gu- 
larit y on account of a variance, but the ct. declin(‘d 
to give deft, costvs. — MACKENZIE r, ^Mackenzie 
( 1852), 5 l)e G. A: Sm. 338 ; 21 L. .) . Uh. 380 ; 10 
L. T. O. S. 28 ; 04 K. B. 1113. 

5713, .]— hV 11 ARRIS (1802), 8 ,Tur. N. S. 

100. 

6714. Alteration by commissioner.] -33ie ct. 
directed th(' cl(*rk of inrolments to reetdvo an 
affidavit verifying the certilicato of an acknow- 
ledgment by a married woman, t/aken before 
coinrs., where the lu'ading A:; the eommencement 
of tla* affidavit had b(‘en alti'rt'd by the comrs. 
from the \isual form of affidavit. AV Shaw (ISt 1 ), 
3 Man. A;. (J. 23H ; 3 Scott, N. H. 017 ; 10 L. .LG. \\ 
322; i:;3 E. B. 1130. 

F. Oai/.s'x/cn i>f Xaau' of (\tusf. 

S(‘i\ noir, B. S. (\, Ord. 38, r. 2. 

5715. Effect of omission.] — Harrison c. 
Mitcherl (1731), 2 Ham. K. B. L5, 20; Fit/.dJ. 
30.3 ; 01 E. IL .320, 330. 

6716, - — — — It an atlldavit lx* put iiit-o ct. 
without any title, the ct. cannot take any notice 
of it, though tiu' adv<T.s(! party lie willing to waivi* 
the ohjoct ion. - Owes' n. Hcui) (17SS), 2 3\‘nn 
Bep. 013 ; 100 E. B. 310. 

Annotation Refd. I’, r. CliriHlI/ia (1S12), Cur. A: M. 3.SS. 

5717. - — — .] - A not(* to ]>ay a prisoner Ins six- 
p(‘nce.s was written upon sana? pap<‘r with an 
affidavit to vi'iify plt f.’s handwriting t herdo : 

//( /d : l)je affidavit not being duly intitulisi in t in* 
cau.s(*. although lia‘ not was so, could not- be aid<sl 
by rel'erenc(R could not Ix^ ri‘ad. Uixa^LiCV v. 
3Av E!<:i)ij-: (180.5), 2 Smith. K. H. 303. 

5718, Affidavit sworn 


onjitted in the heailiiiff after the names 
of tlxi narties.— il Aiuus r, Fadkr 
(1866), 7 N.S. U.:J ; 2 01«1. 87 1.— CAN. 

©. .1 — Where iho title of a 

eauso (loserihod pltfs. ns " truHtees for 
all the crodiloift of the estate Hi. ellects ” 
of an absconding debtor, & the atfl- 
davit.s served on pltf. with a view to 
the diNehar^o of bail, in their titles 
described i)lt,fH. as “ trustees feu* all the 
creditors, etc.," ornittloK the words 
“ of the estate eileets " ; — If Ad : 
Biifflcient. — A llison, kt(L (Scovii/h 
TKU 8 TKK.S) V. ItoBINSON ( 1870 ), 2 llaii. 
IGl.— CAN. 

f. .] — Where tlio uflldavit of 

a jmiiancrit creditor for a receiver in a 
petition matter under 4 & 6 Will. 4, 
V. 55, was intituled us In a cause, A: the 
parties wero styled pltf. 8c deft., Ac 
petitioner was apprised of the irre- 
Kiilarity : — Held : the allldavit was 
i iisulllcie n t. — F awcett v. E a wcki't 
(1844), 6 I. Eq. It. :t88.— IR. 

6710 i. Variance in title.] — Where 
deft, moved for a rule, on an uflldavit 
irieorreetiy intituled as to the eause, 
iv pltf., In showing- caupo by his 
attorney, intituled his uttidavlts as , 
deft, had intituled his, Hf4iting the j 
proper stylo of the cjiuse, & showing j 
that ho was not attorney for pltf. In 
the cause in which the amdavits were 
Intituled, deft.’s niie was discliargfsl , 
there I>eing a fatal variance if tliero 
was only one cause, & if there were 
two no w'rvice being proved. — TKRuy 


V. Maitiiicws (1810), 2 Gnt. Dig. 2381. 
— CAN. 

6710ii. - .] “Where the t itle of the 

<iauso iiail iicen r<-v<jrH(Ml hy plaeltig 
d{*ft. 'h name lieforo pltf.’s, the ct. 
refused to receive them. — WiuoiiT r. 
Jenmkch (1857), 7 1*. 26.—CAN. 

g. Stule of parties.] ~~ It is irregular 
in on action of dower, to stylo the 
jiarties in the cause deinanduut re.sj». 
it atlidavits so Intituled cannot l>o 
read. — Keuolhon v. Malunk (1845), 
I U. C. n. 519. -CAN. 

h. A ftirtul merit hi/ county court judyc. ] 

~ The alllduvJt fur appeal from the 
inagistrates' ct. was depletive, not 
being headed In llie cause. Ac Ihe 
words JJeforc* me '* being omIfn*d 
from the jurat, 'i’ho judge <4 tim 
count)" ct.. was satlsiied that the 
defecl>i occurred thnmgh tnadv^ericuee, 
Ac without tixj fault of applt., but »lis- 
mlHscd the appeal on the ground that 
ho had no power t<i ameml the ufli* 
davit : — field : iw: had hucIi power. — 
Woonwoirril v. Inmh (1883), 18 

N. .S. It. (6 J{. Ac G.) 29.5 ; 6 C. L. T. 
4 40. —CAN. 

k. (/milling U'ords " «t** otherf*.’"] ~ 
On the part of pltf. It w’as inov<?d that 
a cort.aiu parehiuent writing filed with 
the master in a clause might he taken 
off the file as not having been properly 
intituled, being intituled A. 8., pltf. ; 
A. r., widow, e.xtrlx., Ac persomil 
representative of T. JL I’., de^-eaHod, 


defl., without st.jitlng th(' names of tho 
otIuT jlefis. : -ffrtd : tlnj omission of 
the words " A others ” after »left.'H 
name was fut.id. Smith r. I‘Ki’i*r.u 
(1830), 3 Ir. L. Itee. Int Ser. 169. IR. 
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5715 1. F.ffect of oinisifion.] 'I'hn afll- 
diivlls in Hii])port of a ttudlon for iin 
ord<T for piiyment Ird-o »’t. of inoneyH 
realised nmler an (‘xiu-ution to answer 
claims r»f third persons agalrist the 
execution debtor for wages were not 
hditnled hi the cause, liut "in the 
matter <»f the Execution Act Ac of 
A. E. t’larke, jiulgment tlebtor " 
field: irregular. .McKay e. Gi.AiUfK 
(1.892), 2 It. G. Jt. 213. - CAN. 

5715 ii. .] -Application by deft. 

t«» h( 6. a'-lde a writ of Mummons served 
on d(dt. for an allegc'd failure to 
HJifllc'iently liHhx'.se the address of pltfs, 
on the writ, 'the atlidavits um<h 1 in 
suiipoH. of the application were In* 
t.ltuled " In tho matter of an Intended 
action." It was ohjeefed that Um 
writ f>f Hummons having been IsHluxl 
on .Inly 18. 190.^, Ac actually served on 
(hdt., Iho aflblavHs on the presmit 
apjilieat ion were wrongly IntltnhMi " la 
the matter of an intende<l action " Ac 
that tiie HurnmoiiH be dlsehai-ged : — 
ft/ld : the Hummons sliould bo dis- 
eiiarged. -Toronto Ac Hkitihii Col- 
I'MIUA Jx:mhku Ci). r. M(x»RE (1905), 2 
W. L. It. 239. CAN. 
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Evidence. 


Sect, 1] . — Form and conUnta of affidavit: Sub-aecL 
2, F., G.iScH. ; aub-secU 3, ^.] 
affldaviitt are made abroad ik> sworn, but without 
any heading, showing in wiiat cause or matter they 
are made, they will be ordered to be bled, on 
special application for that purpose. — ^S alvidoe v. 
Tuti'on (inmi), 20 L. T. liOO. 

jinrudatum : — Folld. Blarney v. Blarney, fl902J W. N. 138. 

6719. .]-~J3lamey v. Hlamey, [1902J 

W. N. 138. 

6720. Statutory declaration made abroad — 

Verified by aflldavlt.] — A statul^ory declaration not 
intitul<‘d in the c/iuso was allowed to be filed with 
an afliciavit intituled in the cause veiifying the 
signal nres of the declarants. — WllJTlNo v. llAHSEI’T 
(1H72), L. it. 1 t Kq. 70 ; 41 J. (.’h. 551. 

(f. Frror in Name of Defendant, 

5721. Whether true name or description used.] 

\Vher(< d(?ft. was arresU^d by a wrong name tlie 
allidavit t<i ground a motion that the bail bond be 
diilivenal uj) to be cancelled must be intituled in 
dedt.’s light name. - Finch v. (Jockeh (1834), 2 
Or. A M. 412; 2 Dowd, .383; 4 Tyr. 285; 3 
D. .1. Kx. 03 ; i ll) D. It. 820 ; auhaei/uoil ]>roceed- 
hajs (1835), 3 ( h*. M. A H. 100. 

Anvniatitirtft :■ — Folld. .lencH 17 . Kldridifc (1842), 4 Man. A: O. 

2(5(1; lUflelu r r. (JneiUTed (1847), 4 B. 472. Mentd. 

Jarniain r. llnopcr, I’llcliorr. llcenun (1813), 13 li. .1. C. 

(53, 

6722. .] “ An aOidavit intitule<i “ (i. Shrimp- 

Ion V. W'm. (Jniier th<‘ elder, sued as Win. Dart-<7r,” 
the cause Ixdng “ («. Slirimplon r. Win. OaiAid',” 
wuiH r(?ject(al as being hadly intituled. Shuimbton 
r. (’AUTIOU (18.3.")), 3 Dowl. (its. 

Anmtlntiofis Distd. .^Irufletnn v. .l(d)n.M(»n (1811), 9 M. A W. 

(17. Re!d. .lencH r. (^1812), 11 L. J. ('. J’. 192; 

llodKMdi i\ Mxy (18 19), 19 B. J. U. B. 219. 

5723. .) Deft., whose i(*al name was 

llenry H., wa.s deseiihed in tin' writ of summons, A 
disiritojas tlieri'on, as Jlumjihrey I). It. On an 
application to K<'t< aside the distrim/a^s^ he intituh'd 
Ills alVulavit “ D. r, iluinphrey i). it., sued a>} 
Ib'iiry 1!.” : Jfeltl : inooiT(*f‘t, tlu're being no such 
cause until a]>peaianr'e. — H outhwick r. ItAVEN.s- 
(MUUT (1830), 5 M. A W. 31 ; 7 Dowd. 303 ; 2 
Horn A 11. I ; 8 L. .1. Kx. 100 ; 3 ,Iur. 703 ; 151 
K. H. I I. 

N.F. .lonoK r. KldrUlk^o (1842). 4 Man. A ( 1 . 

2 d(J : Belcher v. (Jeedered (1847 ), 4 ( ’. B. 472. Reid. 

Hvlft V. KniKld (1839). r» M. A \V. (H8. 

5724. Addition of Christian name.] — In 

an action vvhi{di was d(*s('!'ibed in tin' w'fit of 
suinnions as “ W, r. .1. K.” ; deft. vijipUed to set 
aside the serviee of tlu* wiit, on the ground of 
irregularity, d'ln' alBdavit w.as intituled “ W. i*. 
.1. A. th. sued as ,1. Fi.” ; Held: tin* aflidavit 
w^ns w<dl intituled.- .IoNi:s r. l-B.niHixjK (1812), 4 
Man. A (d. 200; 1 Dowl. N. S. 71(»; 4 Sci)tt, N. It. 
751 ; 11 D. .1. V. I*. 102 ; 134 K. U. 100. 

Afiniitatiofus Folld. Bunn r. Hod?*ou (184:1), 1 Bow. A I.. 

204, Oonsd. Belelwr r. (ioodt'Ped (1817), 4 B. 472 

Dlstd. d’ttiTK r. WlnmiondH (1847). 1(5 1 ,. , 1 . Q. B. 31U. 

5726. Substitution of Christian name for 

Initials.] — In the writ of summons, pltf. described 
deft, as “James S, Dodson deft. euBuvil an 
appearance aa “ J tunes Whirley Dodson “ ; alii 
davits were pi’oduced. the title of w hi( h described 
deft, as “ James Shirley Dodson, sued as James S. 


Hodson ” : — Held: they were well intituled. — 
Dunn v, IIodson (1843), 1 Dow. & L. 204 ; 7 Jur. 
971. 

5726. .] — Deft. wa.s called, in the writ 

of summons, “ W. W. Kilpin.” He entered an 
appearance as “ William Wells Kilpin, sueti as 
W. W. Kilpin.” In the title of an affidavit in 
811 Import of a rule for judgment as in case of a 
m)nsuit, he was described as “ William Wells 
Kilpin ” : — Held: the affidavit was well intituled. 

-Lomax v, Kilpin (1846), 16 M. & 91 ; 4 

Dow. A L. 295 ; 16 L. J. Ex. 23 ; 153 E. K. 1113. 

6727. .] — Where the writ of summons 

dc.scribcd deft, as “ Frederick C. Prosser,” an 
affidavit sworn by him in support of a rule for 
setting aside the judgment for irregularity, the 
title of which described him as “ Frederick 
Coulston Pro.sser ” was held irregular. — Sims v. 
Prossek (1840), 15 M. & W. 151 ; 15 L. J. Ex. 
109 ; 0 I.. T. O. S. 414 ; 153 E. K. 800. 

Annotaiion : — Reid. Hodgson v. May (1849), 18 L. J. Q. B. 

249. 

5728. .] — Hodgson v. May, No. 6680 7 

ante, 

5729. .] — In the writ & declaration, the 

cause was described as “ T. v. S. A 11.” Defts. 
appeared under that title, A pleaded to the 
declaration. On motion to set aside a judgment 
signed for want of a rejoinder ; — Held : the affi- 
davit, on which the rule to set aside the judgment 
was obtained, w^^s incorrectly intituled “ T. v. 
H. A P. sued as D.”- — Tagg v. Simmonds (1817), 4 
Dow. A L. 582 ; 16 E. J. Q. B. 310. 

5730. .] — lJ])on a motion to set aside an 

appearance ilie affidavit w^as intituled in ilie 
matter of the attorney in a cause between “ A. D. 
A D. D., pltfs.. A- John G. sued by the name of 
Doiiry G., deft.” : -- Hcld : it- w'as properly intituled. 
— Bb:lciieu V. Goobehed (1847), 4 G. B. 472 ; 4 
Dow. A ].. 814 ; 16 J.. J. G. i\ J76 ; 0 L. T. O. S, 
127; 136F:. K. 501. 

5731. .1— -Deft, was sued as “ H. W. B.“ 

He appealed as “ Demy William B.” 'Fhe 
declaration described him as “ Ib'iiry William B., 
sued as D. W. B.” The affidavits were intituled 
“ Hilary John B., sued as Henry William B.” 
The et. admitted the affidavits. — Balbwin v. 
Baueuman (1852), 12 C. B. 152 ; 21 L. J. G. P. 
160 ; 16 Jur. 802 ; 138 E. U. 850. 


//. Annndment. 

See, note, K. S. G,, Ord. 38, r. 11. 

5732. Leave to file fresh affidavits — Without 
change in contents.] — Wliere affidavits had been 
wrongly intituled, t he et. gave leave to file fresh 
ones, properly intituled, but they kept the others 
on the tile, A s.iid that no difference in the mattrcr 
could be permit B'd to be made in th(t> new ones. — 
B. V. Mead (1823), 1 1.. J. O. S. K. B. 88. 

5733. Leave to amend — & reswear.] — Ladd v. 
Witjson, No. 5685, ante, 

5734. .] — When^ a rule is obtained 

upon an affidavit erroneously intituled, the ct. will 
not dischai*ge it, but will pennit the affidavit B) 
be amended A resworn. — Goopeh r. Taluot (1839), 
7 Scott, 345. 


PART VII. SECT. D. SUB-SECT. 2. 

— G. 

6721 1, H'Ac/Jifr true mime or descrip- 
tion An »ct iiHjdc, 

when) deft., whow name was Patrli’k, 
wan called Peter in the aUldavit A 
writ, — ItOl'SKOHl) V. Stkwxkt (1830), 
1 Out. Dig, 1»8,— CAN. 

6721 U, .} -Pltf. nmftlnhU aftB 


davit for nttachineiit In an aeUon on a 
note w‘t forth one of deft. '8 trhristlnn 
names, or allei^re that he sisrned the 
note by hia ialUalM.— 

Milmouk (1877), 1 P. A B, 291.— CAN. 

6721 iU. .J — It Is not sufRolont, 

Ju nu aUldavIt In on action on a promls* 
aory note, to de«orii>o deft, by the 
' of hid jChrietian name without 


that ho sitenod the note in that 
manner. — 8 tkphkn r. HoAR(ift»4), 21 
N. B. 21. 614. —CAN. 

6721 Iv. In a cause between 

A. B. & H. B., junior, the ct. refused 
to allow an afTldavIt to Im? n>ad in 
which the word “ junior ’* was omitted 
from the title of the muBC. — Babinkau 
V. Babixeau (1800), 30 N. B. JL 18, — 
CAN. 
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6735. 


-Whepe a party obtained a 


rule tii»i uiK)ii attldavits, which were badly 
intituled » & discovering his mistake, he applied to 
the ct. for leave to take the afliidavits off the file, ^ 
amend ^ roswear them ; the ct. refused to allow 
such a course to bo taken, on the ground that the 
alTidavit would appear to have been sworn after 
the rule was drawn up. — D oe d. II1LT4 r. Toixetp 
( 1843), 1 Dow. D. 121. 

5730, .] — Affidavits filed under a 

wrong title were permitted to be taken off the file, 
amended, resworn. — li'C Ford, lie Harvey, l^x p, 
liORTON (1819), 3 De G. &Sm. 578 ; 18 L. J. Hey, 
17 : 13 L. T. O. S. 143 ; 13 Jur. 297, 420 ; 04 

K. K. Oi l. 

5737. Without fresh stamp.] — AfO* 

davits erroneously intituled allowed to bo taken 
oil the file & i*esworn in their proper title, without 
a fresh stamp.— Pearson v. Wilcox (1853), 10 
Hare, App. II. , xxxv. ; 1 Eq. Kep. 239 ; 21 

L. T. O. S. 250 ; 1 W. K. 492 ; 08 E. K. 1134. 

5738. .] — Undeudown v. Stan- 

NARD, [1871] W. N. 171. 

5739. ,] — If there is a defect in intituling 

ailidavits produced on showing cause against a 
rule, the ct. will allow the rule to be enlarged, in 
order that the title may be amended. — Anderson 
f. Ell (1834), 3 Dowl. 73. 

Jmwtaiion : — ^Refd. Young: v. Walker (1847), IG M. & W. 

44 ( 5 . 


5740. On payment of costs.] — The title of 

an atlidavit on which a rule has been obtained may 
be amended on payment of costs, the opposite 
]uirty having leave to fih* afTldavits in reply. — 
3{. r. Wakwicksjitue JJ. (1830), 5 Dowl. 382. 

5741, ,] — Where, u])on showing cause 

against a rule, the allldavits appeared to be 
wrongly intituled in the cause, the rule was enlarged 
in order that the title might bo amended, — 
Doe d. Haynes t;. Koe (1853), I W. U. 107. 


Sub-sect. 3. — DEscRiFrioN and Uesidknce of 
Deponent. 

A. ParlicH, 

See R. S. C., Ord. 38, r. 8. 

5742. Whether necessary.] — In an atlidavit by 
pltf. in a cause, it is not necessiu’y to state his 
I’esidence. — CnocKErr r. Blshton (1815), 2 Madd. 
440 ; 50 E. R. 399. 

5743. .] — It is not necessary that an affi- 
davit made by deft, in the cause, stating his abode, 
^ styling him deft, sliould also contain the addition 
of his degree. — Anon. (1815), 0 Taunt. 73 ; 128 
E. K. 900. 

Ann^faiion : — Consd. Hudspeth v. Yaruold (1850), 15 

L. T. O. S. 227. 

5744. ,] — The intituling of an affidavit, by 

describing pltf. as “ gent., one, etc.” pltf. not 
being an att<wriey, does not vitiate tho affidavit, 
but the description may be rejected as surplusage. 
— Reeves v. Crisp (1817), 0 M. 8. 274 ; 105 
E. U. 1245. 

6745. .] — It is not sufTlcient, in an afUdavit 

by deft, in a cause, to describe him aa ” above 
named deft.,” without any other addition. — 
Lawson v . t^ASis (1833). I Cr. ^ M. ^81 ; 2 Dowl. 
40 ; 3 Tyr. 489 ; 2 1.. .1. Ex. 210 ; 119 E. R. 489. 
Annntaiions : — CODSd. Angi'l r. Ihlcr 5 M. & W. IGH. 

Apld. Cobbel t r. Oliltleld (1817), 8 L. T. U. B. 304. Dbtd. 
Davies ti. Lowndes (1847), 3 1). 808, 

5746. .] — WluTO deft. mak(is an affidavit in 

a cau.se, his addition need not be given. — .I ackson 
r. Chard (1831), 2 Dowl. 4(i9. 

Atinotaium : — Folld. Brooks v. Farlur (183G), 5 Dowl. BGl. 

5747. .] — Deft, need not give his addition in 

an allidavit made by him in tlu^ cause. — Brooks 
r. Fahlar (1830), lus reported in 5 Dowl. 301 ; 
0 I.. ,1. C. P. 27, n. 

A mutt at ion : Mentd. Dawes v, Anstruthcr (1 837), G L. J, Ex, 
104 . 

5748. .1 — An aflidavit made in a cause by 

deft, is good, thougli it does not give him any 


PART VII. SECT. 11, SUB-SECT, 2. 

- H. 

574C i. Lrai^r io amend --On pai/tnrni 
of — Jm*«:ularitie.s such that ttic 

alTiduvits flJed by pltf. are not endoi'He<l 
\vitl» a note showing on whoso behalf 
they are tiled, that 0110 of tlie atltdavits 
does not show In tho jurat where it was 
hVNoni, that the writ of atOiclinicMit is 
not jn'ojierly intitnloil, be is not dated, 
A', that tho ('Opy served was not a true 
copy, are in ordinary eases eurahle i)y 
amendment, provided that the oppositAj 
I>arty was not misled or preju<liee<l, 
upon payment of costs. Tim amend- 
ment may be made either before or 
after the einnpletlon of tho proewding ; 
hut in uUaenment proeeedings strict 
t'omplianee with tiio Jtuies of is 
neeessary ; be the ct. will usually H«'t 
a>iiilo attachment procee<!ing:s lutsed 
on Hueh iiTegulniities, though tlio 
matUjr is disen,*tionary. lioi.E r. 
BlMi*so\ (1914), 27 VV. L. it, G81). ~ 
CAN. 

l. Deftets capable of amendment,]-- 
Mohu r. Paukh (iriO). 15 VV. L. Jl. 

2.';n.— CAN. 

m. Judge'H diftcreiian,] — Where oJ>- 
jeetion i« made to the filing of an 
artidavit on actuiunt of some tridlng 
error made bond fide., be without iraud 
<m tlie party w'ho rai.s<;s the objection, 
the Judge boa a discretion to crauae tljo 
allidavit to be amendeil in that par- 
ticular. This does not authorise the ! 
judge to amend for any eaim* greater 
than a defect i!» title, — Imckuial Ba.nk ! 
itv Canada c, Hcli. (1900), 20 ('. 1.. T. 1 
2Ul ; 4 Terr. L. K- 331.— CAN. 

FART VII. SECT. 11. SUB-SECT. 3. 

—A. 

574 ? I. IVhrUicr mreMmrp.] — De 


jxment’ri name must bo set forth in 
words at length.- itn'iiAUDHON v 
NoiiTnnoi-ic (182G), Tuy. 331.— CAN. 

5742 ii. .1 — Tlie pnmer place of 

residence of deimnent must be stated. 
Hall r. HurnH (1810). 1 ()nt. Dig 
201. CAN. 

5742 iii. —.1— Deponent’s C’hrisf Jan 
names must be given in full. \Vkst- 
()vi;n r. JRrnMi.v.M (1810), 1 Ont. Dig. 
HU. CAN. 

5742 iv. .] an affidavit 

of elllior pltf. or deft, need not state 
deponent’s <legreo, certainly not wIuto 
tiie athdavlt is sworn in a foreign 
country. -Kwi.no v. Lockiiaht (1847), 
3 IJ. C. It. 248.— CAN. 

6742 V. . 1 — The affidavit of app('t. 

stated him to be a ratepayer, te a 
resident honseliolder : //em ; not 
neechsary to give any further aildition 
of deponent. Bakku v. Mumcital 
C ouNcii. OF pAiua (1853), 10 U. C. U. 
G21.— CAN. 

5742 vi. — Tho ondsHlon, In tlie 
Jurat, of the immo of the deponent, 
vitiates the affidavit. -Dh.'Kkv v. 
Hkuo.s (ein-a 1803), 1 Ch. Ch. 203. - 

CAN. 

5742 vii. —.1 The addition of de- 
ponent is only deacrlptiv<*, not un 
allogution of a fact. Hoop v. Chun- 
KHITK (18G8), 4 D. Jl. 279.— CAN, 

6742 viii. .] — Sendile : the omis- 

sion to descTibctho partlealn tho iuUlul- 
Ing of an affidavit under Insolvent Act, 
leLV, gs. 9, 14, 18, In not a fatal 
objection, If tho d<3sscription appears in 
the body of the affidavit. — iMo D onald 
y. CLEm.NP (187(1), 6 D. K. 289.-* CAN. 

6742 iJt. .} — In an action for falao 

imprisonment of pltf. it appeared that 


lie was arrested ui>on a rapiuM issned 
by a just ice of the field : Uie 

affidavit, upon which the capias >vum 
granted was suffieiiuit. although it did 
tiot stuU‘ tho pJai'iw of residonee of the 
partlcH HO as to show Jurisdiction. - 
I'L.Ml’KUANCK & (iKNKItAL LlFlC AhmUU- 
ANCK CU. r. INUKAIIAM (1901), ao 

N. j{. if. :»D).- CAN. 

5742 X. .1 -Althmigh an affidavit 

may be defective, In that it does not 
St, ale t hc' di'seriptlon of <Ieponent, it 1 h 
open to tlie judge, if ho sei's tit (,0 
hear the affidavit. Buown v, Hu?t- 
LLrr (ID 13), j:i K. 1., it. 3(13; 13 

D. ii. It. 3ri;j.- CAN. 

5742 xi. .] -'I’lie omission In one 

part of tho affidavit of the mldltion of 
one of th»? jiarties is not material, 
espceJiilly when the a(ldlt,lon Is con- 
tained elsewhere in tho affidavit. 
Scudde : a title of an affidavit rogisU^r- 
(ng a JndgiiKMit as a m(,ge., alttiongh 
not c5onUUning the rosidenee of one of 
the part,ieK, would be sullieient when 
genoiully corresponding with t he title 
of the judgment referreil to in tiio bo<ly 
of the affidavit. Davjkh e. Kkn.mcpv 
(18G8), 17 W. it. 3U.V. - IR. 

6742 xli. ~ .] - A. B. was dowrlbed 

in an affidavit as ** Esquire.” Upon 
objection taken it was proved tiiat lie 
w'as a miller 6e /armor, but it was not 
disproved that lie was an esfiuire: - 
Held: the affidavit was suffieitmt. - 
He Doi/OH’I’v'h Kstatk, Mithiuiv, 
I'KTn iuvwn (1858), 18 Ij. T. 188.— IR. 

6742 xlll. . H An affidavit inadeln 

an action by one of the partlt^H Uiereto, 
wlio Is (leHcrlbod in the affidavit as 
pltf. or deft., need not contain the 
luiditUm or residence of tho deponent. - 
llARTK t». M'UULLAUII (1871), L it. 
r» C, L. 537.- IR, 



r*3n 


Evipkkce. 


Seel. 1 1 . — Form and andenis of affidavit : Suff-scci. 

fuldition. -Tiikmans r. Fknx (18:57), Will. 

<fc Dav. 217. 

6749. .] An artulavit by “ A. lb, c»f ei<*., 

plif., or flofi., in I hiH rausc,” is sunirb^nt, without 
any fuTih«!r addition. 

An aflidavit, commencing in these terais, “ R. .T. 
late of ih<‘ city of W., victualler, but now of etc.,” 
without any furtlier addition '.—Held: sufTicient. 

AN(jrcr. V. \\u.vm (IH.'iD), .0 M. ^ W. 10.2 ; 

K. R. 70. 

6750. /A7d ; atYidavits made in an 

action by pltf. or deft, are exempted from the 
operation of the rule of Hilary Terin, 2 Will. 4, 
which re(iiiires tJiat the addition of every person 
making an adhlavit sliall be inserted therein,- - 
SiintKit V. Walkf.ii (1811), 2 Man. & G. 017; 0 
J>owl. 007 ; Drinkwater, 211 ; 2 Scott, N. R. 2,25 : 
Woll. 204 ; 10 L. .1. 0. R. 228 ; KIO E. R. 1015. 
yirniHaiUm : Refd. v. Yarnold (IR^n), 0 (*. Ib 

5761. Foreigner temporarily In England.] 

> - A foreigner, wliose gimeral residence i.s abroad, 

who only landed here for a temporary purpose, 
vi/>. to make an atlldavit to hold deft, io bail, 
may properly describe his place of abode to be in 
his own country, not at the jdace wliere the 
atlldavit was sworn, within the meaning of tin* 
ruh^ of ct.--R(>um<7r v. Km'OK (1802), 2 F.ast 
154 ; 102 lb R. 550. 

6752. Whether deponent can be presumed to be a 
party-— From Identity of descrlptlon.]~~It cannot be 
presumed t luii an alll^lavit made bv a baron(*t, who 
is paiiy' in a cau.S(*in wliicli thoatlUiavit is intituh-d, 
is made by the person who is a ])arty, merely 
from tlu‘ ident ity of t he name addition. 1 )ok d. 
'rAYUoii r. Mkkkh (1820), 2 liar. A. W. 125. 

5763. .] — An aOhlavit- was sworn bv one of 

thc‘ parties in this cause, U> wh(»se name th(‘ title 
of el(h*r was not added : Held : nevert heless, the 
atlldavit must he presumed to he that of the ehhu*. 

- -YorN(j r. 5'(nrN(i (1812), 0 .lur. 010. 

‘i — In an atlUlavit made by deft, in a 

< aus(^ in support of a rule mov(‘d for l)y liim, it. is 
not necessary tor him e\pre.ssly to swear t hat he 
is (h'ft . ; i(. will he Kutliei('nt. if it appear, with 
HMisonahle certainty, fr(»m the language of the 
atlldavit., (hat is so. 

Where, tlu'refore, on an application for a nde 
to eotnp(‘l pltf. t<i giv(‘ security for costs, deponent 
swore, that, mi tdc. he was served with a copy 
<»r a, wt H of summons, purpmt ing t o he is.sued out 
oftheet. atthesuitof pltf. : Held: it sutlieiently 
appeareil that, deponent was deft, in the action. - 
liUin'UKrn.r. I’nn.i.UM'K (1810), I Saund. A V. 87 • 
10. lur, 757. ’ 

6766. - .J (I) 'riu' alTUlavit in support of a 
suggestion to (h'privi' )>Uf. of ('osls under the 
Fount y (2s. Act , 1888 (r. 42), was made by n ])art y 
of th(* same (Oiiistian A surname as deft., A stat<‘d 
the necessary bietKS to bring the ea.se within 


sect. 3 28 of above Act ; but it nowhere expre.ssly 
stated that deponent was deft, in the action; — 
Held: sutlicient, if a iiorson of ordinary senses 
reading it candidly, could not; doubt tliat they 
were one A the same person. 

(2) The affidavit in supfiort of a suggestion 
.stated “ tliat tlio residence of this deponent was 
at the commencement of this suit, A still is, 
within the jurisdiction of the county ct., A that 
no officer of the county ct. was or is a party to 
this action ” ; — Held : a sufficient averment that 
no officer was a party, at the time of the com- 
mencement of the action. — ^N ind v. Joxes (1850) 

1 M. A 1\ 275; It) 3.. .1. Q. B. :521 ; 15 
].. T. O. S. 3 17 ; 15 Jur. 502 ; 14 .1. P. .fo. 220. 

rt. Non-Parties. 

(a) Dcscrijdion. 

Se(\ now, R. S. C., Ord. 38, r. 8. 

6756. Whether description necessary.] — AlVi- 
davit mad(; in this country to verify the hand- 
writing of a British vice-consul before whom an 
affidavit was made abroad must contain the 
addition of deponent. — T huiilt v. Fahkr (1810), 
1 tUiit. 402. 

5757. — ~ Deponent described as prisoner.] — 

(1) Allidavit of )>ris(>ner in the Fleet is suffi<‘ient 
without deponent’s addition, if it ajipear that he is 
a ]>risoner. 

(2) If an atlldavit in a cause in an Itlnglish ct. 
be sworn in Ireland Ix'fore one who is not a comr. 
of the I'^nglish ets., the signature of such person 
must 1)0 viM'itied.- -SiiAUT* v. .Ioiinston (1825), 2 
Bing. N. 210 ; 4 Bowl. 224 ; 1 llodg. 208 ; 2 

Seott, 405 ; 5 L. F. P. 31 ; 122 lb R. 07. 
Jniuiidiious :—-Js in ( 1 ) Refd. brooks r. I'arlur (IRSG). 3 

.soott, ; JorviM v. .loius (IS.'iG). 1 Har. A W. 

(ierurally. Mentd. v. (Irani Will. Woll. A 

3)av. :{7:( : Scyrnonr r. Mmldox (IS.'iO), 1 L, M. A ]*, Ai:;. 

5758, -• --.] —/?< ilic (loads of Bkiinaki), No. 

0052, -}K>s{. 

6759. .] — 'rh(‘ omission of d(‘i)on(‘nFs addi- 

tion in an allidavit ronstiliitcs an irr(*gularity only 
A may be waivtal. Wdien a rule nisi had beiui 
obtaiu(‘d to .strike two attorneys in ])artnersliip olT 
the rolls, A on showing eaiise against tlie rule thc‘ 
two ap]H‘aivd separatidy, A counsel for one took 
obj^s'tion to the allidavit on which tlie rule hail 
l)cen obtained on the ground that it did not give 
deponent’s addition, V>ut counsel for the otlua 
waiv(‘d the ohjt'rtion so far as his elicuit was con- 
cerned '. - Held : though tlu‘ rule must he quasluMl 
so far as it related t<> iln> one, er)iinsel for the other 
might pr<KU‘ed to show r-ause against the rule 
so far as it eoneerned Ids client. -Kx p. Ktnc 
(1872), F. R. 7 F. P. 71 ; 41 3.. .1. (’. P. 5h ; snh 
novi. Pe P. A \V., n. Kincj, 25 F. T. 025 ; 20 
\V. R.230. 

5760. Deponent identified by notarial 

I certificate.] — 2’he et. allowed a ceibifieate of 
! acknowledgment under Fines A Recoveries Act , 
I lS2:i (e. 74), taken at lxH*h Haven, Pennsylvania. 


6752 I. }l'hfl/dr tirtwnt ftt eon f/r prv 
f,f. fj l-'rom utenhiy o 

umdavlt niade for i 
m. by pltf. who has two Christ I hi 
- . ao<*<l not wtute tho Moeond, w hon 

ids identity KuftlcJt'ntly apttears hy thi 
utDdavii tloscrlbing him as the «il»ovi 
ldtf.~']'KliKf\H r. Ci)\ NOLLY 
4 O. 8. 2. CAN. 

6752 il. on th 

amdttviu out hi tho report of thl 
ruae. It sutttctently aptx'Hml that th 
person npplyinijr to quash u byo-hn 
o( tho city of K. was a roshlent of th 
city. — K in'uhoun A Kinosi’on Cokcn 
(IHfifi). 2tt V. V. II. I an.— CAN, 


n. n hat i.t miffieii'ut fiesf'riptu.m.] 
— Tho aftiduvlt „. n which the onler 
f<ir a writ of oi 'tian whs trranted 
ilescrUa'd dep«»ntM as ** II, M, of 11., 
hi the etninty. ' lessor in Dalhou.sio 
( oUe^re : — /frF . the place of tvsI- 
♦ience of deponei - . . 

shown. -MriuiAY K.\yf. (isuinraj 
N. 8. it. 2Uh.~ CAN. 

PART VII. SECT, 11, SUB-SECT. 3.-— 
B (a). 

5756 i. U'hrt/irr description nccesaarit. ] 
— Deponent’s (’hrlsUan names must Im 
fflveu in fiiil. - Wkstovfu e. HvitNir am 
(1810), \ Out. Diff. 104. CAN 


6756 11. .] ~ If an affidavit on 

which a rule »i»st was jrronted is de- 
fective in not stating; deponent’s 
addition. It may be objeeted to b.v the 
opposite part.v on showing cause— - 
Kz^k Hois (1881). 24 N. b. R. i:>9.— 

5756 ill. - Onanapidieatlon to 

set aside a writ of replevin under 
b. C. Stats. 1H7:{ (c. 241 -.—Held: the 
affidavit under set't. 4 need not state 
that deponent is the “ servant or 
“ agent ” of claimant. Kkk.fkh r. 
Topi> (I8S.*i). 1 K.C. }{. pt. 2.249. 
CAN. 
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to be filed, notwithstanding that the jurat of ilie 
affidavit of verification was defective, in not 
naming the place where the acknowledgment was 
t 4 iken, or describing deponent, there being a 
notarial certificate identifying the iilace. k, the 
parties. — /fc tk>Li>WKU/ (18/5), h. It. 10 P, ()(>7» 

5761. What is sufficient description — “ Gentle- 
— “ Gentleman ” is a good description of a 

clerk in the Post Ofllce. — W ood r. Kay (1831), 2 
]>owl. 092. 

Annoiaikm -N.F. Anon. (1847), 10 L, T. O. S. 310. 

5762. •] — 'I'be description of a surety 

in the afiidavit under Judgments Act, 1837 (c. 110) 
as “ gentleman,” he being a clerk in tlie office of 
the General 8 t-eam Navigation Co., is incorrect, & 
vitiates the affidavit. — A non. (1817), 10 Ij. T. O. S. 
310. 

5703 . In affidavit of fitness.]-— It is 

not snflicient to describe a X)erson making an 
affidavit of the fitness of a new trustee m/^rely as 
a ” gentleman.” — lie Ohdp: (1883), 24 Ch. I). 271 ; 
r.2 L. J. Ch. 832 ; 49 L. T. 130 ; 31 W. 11. 801, 
C. A. 

AnnMaiioiis : — Expld. & Distd. Tic Dodswortli, Rpenco r. 
J)(Klf!!Worth, 11801 J 1 Cli. (i/iT. Mentd. J\C Aiubler’H 
Tru.sts (188S), 60 L. T. 210. 

5764. .] — In support of a peti- 

tion for the appointment of a new trust<‘t‘ in the 
])lace of a trustee wlio had become lunatic, two 
affidmifs wen*, filed as to t he fitness of the jierson 
])ro|)OHed to be ai>pointed. 

'the (hipunent of one affidavit W'as described as 
a ” gentleman ” the (>ther deponent being desci’ibed 
as an accountant. J^ach affidavit described the 
]U‘ 0 ])ost*d now tnistee as a “ gentleman ” but also 
stated that he was a ])eraon of independent means : 
-Held: (1) the d<‘Scription of dei>onent as a 
” gentleman ” was iusufiici<*nt ; the jxisition in 
life of df'ponent ouglit tf) he stat(Hi, so as to enable 
this ct. to judge whether his evid('nce was reliable, 
A the costs of the affidavit must be disa.llow(‘d ; 
(2) the other affidavit was sufficient . — lie IIOR- 
wooi) (icSSO), 55 L. '\\ 373, C. A. 

AhHofation : ■ 'Aii to (1) Expld. & Distd. lie DodKworlli, 
Sp('nf<' r. Dodsworih, [isoij 1 Cli. (u')l . 

5765. — . 1 — 'the decision in In re 

Ordr, N(^. 57<53, ante, doc's not- justify Die control 
office in refusing to file an 3 ^ affidavit in wiiich Die 
di'poiient is d<*sci‘ib(‘d onl 3 " as ” a g/aiDeiiian.” 

When the ct. has . . .to tionsider tin? ques- 
fion of tlie fitness of a ])ro])oM<‘d n/'W fnist/‘e, 
the A'alue k weight of deponent's evidences 
ought to be supported by soin<* further k b/dUu* 
d(*scription than the souu'what vague b-rm 
of “ geriDenian,” tJiat it may be able to judge 
whetlier his evidence as to the fitness of Die jir/i- 
I>ost*d new trusb*e can be relied on ((’iirrrv, J .). — 
lie Dodswouth, Siucncp: r. Dodswouth, (1891J 

1 Cli, ()57 ; (it !.<. T. 2S2 ; 39 W. K. 3<)2 ; .v </6 ?/oin. 
lie Doiiwoimi, SpIvNCK v. Dodwoutji, (H) D. J. Ch. 
708. 

5766. Clerk to **]—*' A. B. of No. 21 

Tokenhouse Yard, in the city of Jx^mdon, clerk to 
(\ IJ. of the s/irne place,” is a sufficient des/tription 
of deponent in an affidavit.— Coori:u r. Folkks 
(1810), 1 Man. k (i. 912 ; 9 Dowl. 40 ; Drinkwater, 

02 ; 2 Scott. N. K. 200 ; 1.33 E. H. 011. 

Animtation : — Mentd. Needham v. Brbtow (1812), 4 Scott, 

N. K. 773. 

6767. -In Buppoid/ of a motion to 


dispauper deft-., an affidavit was filed, which was 
made bj’’ a paDy who described himself mcivly ns 
clerk to Messrs. A, (\i., solrs. : -Held, : this was 
sufficient.— Booimni.'Ton r. Wooddey (1812), 
as ivport-od in 12 E. ,1. t3i. 15. 

Annotations Mentd. Kydd r. Idverponl C’Hy Wafeh (*om- 

niitteo (1908), 72 .1. 1*. 113 ; l\c Alktu’s Trunls, J^mith v. 

Atkin, [1000] 1 t'h. 17 1. 

5768. .] — “ il. B., clerk to the above 

named deft.,” is not a sufficient descidjition of 
deponent in an affidavit. — Er.TON r. Mautindat.k 
( 1817). 5 Dow. A J.. 248. 

Annotation : FoM. Wiucli r. Wlllinms (1862). 12 (\ 11. 

410. 

5769. .] —An affidavit upon which a 

rule was obtained d/'sciibed deporamt as ” Ben- 
jamin Lawrence, clerk to Messrs. Thomas Frederick 
Beale k AVilliam Chap])oll. of No. 211, itegent 
street, in the counl 3 ^ of Middlesex, music pub- 
lishers ” : — Held: a sufficient description, not- 
withstanding Giuioral Kules of Jlilarv fiVrm, 1853, 
r. 138.^ BiiiT.n (1853), 21 L. T.‘(). S. 170; 1 
W. It. 419. 

5770. “Clerk.**] Deponent in an affi- 

davit was d(‘scribed as ” M. B., clerk — S. N.,” 
the word “to” being omitted //c/d : in- 
sufficient. — SlIAKKSrKAR V. WllXAN (1850), 19 
L. .1. Ex. 184 ; 14 .Iiir. 92. 

5771. “ Process server.**] — “ Broecss 

serv(U' ” is a sufficiemt addition in an aflklavit. — 
PifiRLU'S V, Baskord (1S40), 1 .lur. 52. 

5772. “Agent for plaintiff.**] — In an 

affidavit “ W. A., of No. 37, Threadneedle Strecd, 
agent for Die abovai named jiltf. in this cans/',” is 
a sufficiimt description of (le])onent-’s degriH*.- • 
LiTXPoRi) V. Dkoomrriixje (1812), 2 Dowl. N. S. 
332 : 12 L. .1. (/. B. 99 ; 7 .lur. 87. 

5773. “ Articled clerk.*’] -- ” Art-ichxl 

clerk ” is not a sufficient addition of f-he person 
making an affidavit. 3'he luisiness of t-he master 
to whom he is articled clerk should he stated. — 
Jt. r. JfKEVic (1843), 4 Q. B. 211 ; 3 Gal. k Dav. 
5(i0 : 11 1 E. It. 877. 

Annotation : Apld. C^ihhotf. v. Oldfiokl (1817), 8 L. T. O. H. 

301. 

5774. — - “ Widow,**] -Wlien; an ai»plication 
is made to Dkj ct. under koines k Jt/HHiviu-ies Act, 

1 s:{3 (c. 74), H. 91 , t-o dispense wil h the concurrenoe 
of the huslinnd in a conve.yance of the wif(‘’s 
yiroperty, an affidav it d/'scilhing hei* as a “ widow ” 
is informal.- -/»V! Noy (1813), 7 Scott, N. It. 431. 
Amwtntion ; - Folld. lie AiMlcr-Hon (1867), 2 C. H. N. H. 118. 

5776. “ Wife or widow.**] - Ujion a motion 

for an order to enable a marriisl vvernan bi c!\(*c.ute 
a conv<‘ 3 'aTic(! without lau* husband’s concurrence, 
undiu' !'''im*s k lti'C(na‘ri«‘S Act, 1833 (c. 71), s. 91, 
th(‘ ct. declined t-o recidv e, an affidavit in which she 
was /lescribed as “wife or widow of W. A.” - 
He Andkrhon (1857), 2 D. B. N. S. 118 ; 140 JO. U. 
350. 

5776. — — - “ Lawful widow & relict.*’] —M. in 

the oath for extrix., descrih/xl her.selt as of, etc. 
“ the lawful wid<»w, k relict of de/‘eased ” vvithout 
any othejr addition. Tlu^ aHidavit was rej(^cb;d in 
th<t registry as contrary f-o the pra<‘ti<'<;, on th<‘ 
ground that deiioneiit might he. a married woman 
notwithstanding Dut bxms of flie addition : 
Held : the addition was suffi/ ient. — -/a the (Joodn 
of MoudAS (1803), .32 Jo J. F. M. k A. 139; 27 
,1. r. .501 ; 11 W. Jt. 719. 


5761 i. WhatisHuffieientdrsrription— 
'* (Jcnllemnn.” i — In an aflliJavlt it is 
not Hufllcient to tlescribc depeiiont as 
a “ prentieman *’ If bo ha« a trade or 
profession. — .SrADiiACi-Vi r. 'J’hmacv 
(1880), 21 L. 11. Ir. 663.— IR. 

o, A’oir acting for plaintiff.] 

— Deponent, not being pitf. UiruHclf, 


did not describe him.yeJf as servant or 
of pltf., but UHod the wonln, 
“ now acting ff»r " pltf. : — Held : this 
alone would have lieeri Jnsuttlcient ; 
but the afiidavit went on to HtaU; 
otluT fmds from vvbicb tlio agency 
might be Inferred ; He an application 
t(» »<*t a**idc U»c writ was thercfor<‘ 


refused. — A unomi v. Hamilton (18.64), 
1 T’. H. 2(J3.- CAN. 

p. fji/jnidator ."] — The de- 

acription of deponent In tho affidavit, 
as " one of the Ii<|fildator« of the 
hank, wua a Hufflclent allegation of that 
fact. — OK.vrnAL Hank of (Umava r. 
Eaulk (1880). 28 N. H. It, 173.- CAN. 
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5777 , Stockbroker/'] — An affidavit by a 

poison who Ih a KtockbrokiT docs not stat/c^ the 
description true place (d his abode by describing 
idm as “Stock Kxchangfs 8U>ckbroker.“ — 7^c 
Lkvy, 1j:vin r. Jii;viN {lHSh)> hO L. 'J'. 317 ; 3>7 
W. It. 30(5. 

5778 , “Director of public companies/'] — 

In a debenture iiolders’ action by plifs., H. iiad 
been by order of Nov. 37, lOJb, appointed receiver 
A- manager of t-lui proix^rt^y ^ assets of defts. In 
an albdavit of (1., described as a “ director of 
public coini>anies,“ he stated that for five years 
past lie had known H., of No. 1, K. street, A., 
“ accountant,’’ the proi>osed receiver & manager, 
that tie* accountant had carried on business as 
sncii ff>r uf>wards of five years at No. 1 It. street & 
elsewln^nr in t he (Ut-y of ixmdon & that 8. was a 
jK-rson of r<‘Hpect<itdlity a fit A proper person 
U) be ai)pointed receiver A manager of defts.’ 
propeuiy tSi assids. B. was, according to the 
evjdencr% s(‘cretary Ui a political league, <Sc had an 
oflice at N(j. I , It. street for two months past, & 
there was no evidence that he liad carried on 
business as an accountant. On motion to dis- 
chargi* S. from the receivership : — Held : “ Direc- 
tor of pulilic OoH.” nr “ merchant ” is not a j^roper 
d<‘Hcription of de])onont in an affidavit, does not 
( onforni to the reepnrements of It. 8. 0., Ord. 38, 
r. 8. -/fc (Jhuucji Pukss, Ltd., Victoria House 
I' uiNTiNii Oo., Ltd. V. (hmucii Press, Ltd. (HH7), 
11(5 L. T. 247. 

6779. “ Merchant.”] — Jtc (iiiuurii Press, 

liTD., VUTOiaA ipRSE IMONTINO (’o., l.TD. V, 
(Mujiicji Press, 1/ri)., No. 5778, an(f\ 

{(>) J!(‘fiidnicc. 

aS’cc, now, ft. S. (^, 38, r. 8. 

6780. ‘Late of ” Where new residence.] — 

Where deponent luul hec'ii a. few days befoit* tlis- 
eharp'd out. of ptison, but. by permission Jiad still 
eonlinued to halgi' tluTe at night, having no otbei- 
j)lace of r<‘si(lenc(i, d<'scribing Idm.self b(ntd Jidr 
m an anidavii. in ct . as late of such prison, is suffi- 
cient to satisfy th(' ride of ct. of Miclwu'lrnas ’Perm, 
115(53, ordering t.he true place (»f abode of evtuy 
perstui making affidavit in the King's Pern h to bt* 
iMserti^l. liut. d(‘j)(»nent who liad left, one place 
of residence, A residial in another would not satisfy 
tlic rule by deserildng liirnself as late of th<‘ former. 
- Sedi.ey V, White (180P), 11 Isast, 538; 103 

K. P. IIOS. 

AtmoldtUm : Refd. Stuart, r. (laveran (lS:?r»), I Tlar. & \V. 

6781. .] It i.s not sufficient in an affidavit 

t.o dc‘scril»e (lepiuient. as “ Iatt> of eU‘.“ If an 
affidavit lu‘ joint , an objection to the d»'scnption of 
oiu' of deponents docs not render the sUiP'inents of 
the ollna- inadmissible. h',r p. Kdmonds (1837), ."'> 
Howl. 702 ; W’ill. W(»ll. A Dav, 300 ; .vm5 novi. He 
Westrakk, Fjt p. Kdmunds, 1 .lur. 515. 

6782. — — “But now oL”J Akoke v. Iiit.er, 

No. 5710, ante. 

6783. .] — An affidavit of debt, in 

winch deponent described himself as “ lato of 
'Pyroia*, iti th«' county of Tyrone, in Ireland, but 
now in Dublin (^\stle “ : - 7/c/d .* sufficient. - 

' r. (iAVKRAN (183(5), 1 Mar. W. (590. 

6784-, What is sufficient -Attorney's clerk — If 
address of master staled.] — ’Phe resilience of an 

PART VII. SECT. 11, SUB-SECT. 4. 

4792 i. How narth 

nmirarted,y—An alTidavit, niadti I 
*• \VilUtim J>. Il»by3* aifnted *' VV. 1 


attorney’s clerk need not be given in an affidavit 
made by him jointly with liis master, in which the 
residence of the latter is stated. — B ottomucy v. 
Bedchamber (1836), 4 Dowh 26 ; 1 Har. &; W. 

I 362. 

I 5785. .]— In an affidavit by an 

attorney’s clerk, it is unnecessary for him to state 
hi.s own residence, if he states that of his master. — 
Btrike V. BLA^XT^AHD (1836), 5 Dowl. 216 ; 2 
Har. &; W. 329. 

6786. “ A. B., clerk to C. D., 

deft.’s attorney ” is not a sufficient description of 
deponent. — Daniels v. May (1836), 5 Dowl. 83 ; 
Tyr. Or. 834. 

Annotation FoUd. Winch v. Williams (1852), 12 C. B. 41G. 

5787. Barrister's clerk.] — In an affidavit 

deponent dc.sciibed himself as “ 8., clerk to K. J., 
Esq., barrister-at-law A; assessor of the Ct, of 
Passage of the borougli of li.” : — Held : insuflicient 
for not stating deponent’s place of residence. — 
Winch v. Williams (1852), 12 C. B. 416 ; 21 
L. J. C. P. 216 ; 16 .Jur. 935 ; 138 E. K. 968. 

5788. ” Strand.”] — A description of de- 

ponent in an affidavit as of the Btrand, without 
giving the number, held sufficient. — Nowell v. 
Hart (1837), Will. \Voll. & Dav. 391. 

5789. “ Mitre Tavern, Greenwich, in the 

hundred of Blackheath.”] — The 74th sect, of a 
local Act provides, that, if any action or suit for 
any amount recoverable in the local ct. [of requests | 
shall b<i brought elsewhere, A it shall ai)pear to th(‘ 
judge or jxidges of the ct. in which the trial shall 
be bad, that, at the tinm of commencing the 
action, tlie deft. ” was witliin the jurisdiction of 
th<i ct. of r(*quests, A was liable to be warned A 
summoned bi'foie the ct. for such d('ht or demand,” 

I pltf. shall hav(‘ no costs, but costs shall be awarded 
t-o deft-. I’pon a motion Tinder this Act, deft, in 
lii.s allidavit described himself as of “ the Mitre 
Tiivern, (ireenwich, in the hundred of Black- 
heath,” A swore that lie was, “ b<doro A at the 
time of the issuing the writ, wholly resident at 
the fibove tavern, A was liable to be warned A 
summoned to the et. of requests for the hundred 
of Blackheath ” : Held : a .sullicient affidavit of 
residence witlun the local jurisdiction, to entitle 
him to costs. Burton v. (’amuhell (1838), b 
Scott, .582 ; 2 .lur. 81. 

5790. “Stock Exchange.”] ~7ic Levy, 

I.EviN r. Levin, No. 5777, ante. 


BuIUSECT. 4. SRfNATUKE OE DERONENT. 

5791. How signed— Christian & surname In full.] 

— All aflidavits must signed with the full 
Chri.stian A surname of deponent , otlierwifcM^ they 
caniK»t be nnid . — He (.’umrekland (Phinoess) 
(1830). S L. .1. D. S. (!. 1\ 109. 

6792. Christian names contracted.] — 

Hands r, (3.ements, No. 5678, ante. 

5793. Illiterate person.] — A marksman 

signed an affidavit with his name at length, his 
hand luiving been guided on the occtiaion. The 

affitlavit was ordcrtHl to be Liken otT the file. 

V. PiiiusTOiTlER (1841), 11 Sim. 109 ; 10 L. .1. Cli. 
145 ; 59 E. K. 931. 

5794. Foreigner.] — S t. Katherine Dot k 

, (\». 1’. Mantzois No. 5866, po.d. 

5795. Omission of signature - In accordance 
1 with practice of foreign court.] — (1) An affidavit 


j Baby “ : — Held: MUtlleient. — Folgkr i deponent to an aflldavit of th« oxecu- 
' e. Aic'iUi.LUM U852), 1 1’, U. 3o5l. — | tioii of a chattel mUire. is not written 
CAN. ' in full, but the Initial only (dven.— 

5792 11. It ia no objec- DicForiucst v. Bunnkix (18.'»8), 16 

tion that t ho second IThrLtian namoof n b. C. H. 370.— C 
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of verification of the certificate of the acknow- 
ledgment of a married woman under Fines & 
Becoveries Act, 1833 (c. 74), the parties being 
resident in Germany, must bo sworn before a 
native ct., an afiidavit sworn before tlio English 
consul is not sufticicnt. 

(2 ) It Ls no objection to an affidavit sworn before 
a native ct., that it is origimilly in the Gennan j 
language, if it is translated, the translation 
verified ; the oath may be administered in the 
German language if it is translated by an inter- 
preter to deponent. 

(3) It is sufficient that the affidavit should be 
signed by the judge of the country, ^ that deft.’s 
signature should not be attached, the judge’s 
signaiur-c being verified, & an affidavit being pro- 
duced that such is the course of practice in Ger- 
many. — 1\c Eady (1838), 0 Dowl. (115. 

Annoiatwn : — As fo (3) Apld. liC Howard, lie Ashcroft (1874), 

L. K. 0 C. P. 347. 

6796. .] — An affidavit not signed by de- 

ponent, but having been sworn before a justice of 
tht' peace in America, wdiose signature was duly 
ceitified by the governor of that state, was refused 
to be filed by the clerk in the affidavit office. On 
motion, the ct. refused to order tlie clerk to file 
the affidavit. Qu. : wli(‘ilier the defect coidd be 
supplied by tlic production of another affidavit 
verifying the former as an evliibit. — -A ndkiison p. 
Statiikh (1815), fi L. T. O. 8. 210 ; U Jur. 1085. 

5797. ,] — The affidavit verifying the cer- 

tificat/C of an acknowledgment takcui by special 
conn’s, in the East ladies left a blank for the place 
of abode of one of tlie eoinrs. ; but, as the affidavit 
stated that he was “ the oilier coxur. in the cor- 
iiflcaU^ mentioned,” the ct. allow’ed it to pass. 
TJie affidavit was not signed by deponent. The 
jurat, however, stab’d that it W'as sworn before a 
magistrate A justices (^f the peace (who duly 
(iescribed his office or authoiity) by deponent : — 
Held : the def(?ct was cured. — 7<‘c llowAiii), He 
AsnruohT (1874), E. 11. 0 G. 1*. .317 ; 43 L. .1. O. T. 
215 ; 30 E. T. 471 ; 22 W. IL 053. 

6798. When affidavit resworn — Whether further 
signature necessary.] — An affidavit resworn need 
not be r(‘-sigried by deponent. JiiFKiN r, ihTi JiKii 
( 1 812), 0 .lur. 537. 

5799 Where second signature unnecessarily 
attached.] — An affidavit made by a married woman 
before a notary abroad, w’as signed by tlie iiusbaiul 
;is well as the wife. In anotlier ease the notarial 
jurat app(‘n(ied to an affidavit was worded ” sworn 
to A Hub,scri})ed before me,” witliout specifying 
hy wliom tlie affidavit was sworn: — Held: in 
both cases the /iffiilavifs might be received. — 
(iATFvS V. lU’CKLAxn (1801), 5\N'ew Hep, 32; 1.3 
JE 07. 


6800. Position of signature.] — Down i\ Yeau- 
niSY, [1874] W. N. 168. 


8u H-.si':cT. 5. - .1 intAT. 

A. OaoA‘xN)?i.s bt/ Com at itis loner, 
c.. ...... 1 ? Q Ord. 38, r. 

5801. Effect of omission.] — It is no objec- 
tion U) tho validity of an affidavit sworn at a 
judgi^’s chambers, that tho jurat does not de- 
scribe it as having been swwn before ” t he judge ; 
alitvr, in tlie case of a oornr. — IEmi’EY v. Kin<j 
( 1844), 13 M. A W. 510 ; 2 Dow. A E. ,375 ; 1 
New l*ract. Gas. 174 ; 14 1^. J. Ex. 48 ; 8 ,lur. 
1034 ; 153 E. H. 210. 

Annniations : — Distd. (Jraliain r. lufflcby (1848), 1 Kxeh. 
«al. Refd. U. V. Norburr (184(}), « Q. n. 634, a. : TJtoray 
V. .)a<^^kBon (1840), 3 C. fi. Cfil ; KtitiowiJB r. Arffontlnu 
iioan vV A(?c‘ncy Co. (181)0), 61) 1.. .1. Ch. 31)2. Mentd. U. v. 
fijitcHlTe Culey (1840), 10 Jur. GUI. 

6802. ——.] — Thii jurat of an affidavit purport 
iug to h(‘ swajru by IE, wa.s drawMi as bdlows : 
” Sworn at H. in the county of ()., Feb. 8, 1844. 
W. M., a (•t)nir.,” : — Held : a fatal objection 

that f ile words ” before me ” were not inserted 
bi‘tw'(H*n lh(^ date A tier signature, though an 
exhibit was annex<‘d having subscribed to it the 
wairds, ‘‘ 3’fiis is flu? notice n?ferre(l to in tb»* 
aniu?xed affidavit of IE sworn before mo bV'b. 8, 
1814. W. M.” H. r. El, ox 11 AM ( I Nil MUTANTS ) 
(1814), (1 (E E. 528; 2 Dow. A E. 1(18; 1 New 
Ih'act. (7is. 711; 1 N5w Mag. (’as. 123; 1 New 

Sess. ('as. 370 ; 14 E. .1. Q. E. 13 ; 4 E. O. 8. 
i32A ; 0 E. 101 ; S Jur. 1117; 115 IE U. 107. 
ylH 7 u>/a/i(m#« Consd. Kinucy v. Kiiur (1814), 1 New Pract* 
Cart. n-i. Folld. K. r. N<)rb\jry (1840), G (^.11. 634, n. » 
(iraliain v. ItiRleby (IH48), I Kx('l». G.>1. Refd. H. i'* 
fialcllffo Culcy (181G), 0 Q. fi. 18. 

5g03, ,] — An afiidavit W'as taken by a 

corin’., in wliich f lu? words ” before? im?,” in the 
jurat, w<?r(? omit fed //c/x/ : a nullify. IE v. 
NoHiH'iiY (Inhajutants) (181(5), (1 Q. E. 534, n. ; 

1 N4‘W IVaet. Gas. 481 ; I N(‘W’ Mag. (ds. 510 : 

2 New Sess. C5'ik. 344 ; 15 E. .1. (E D. 3(1J ; 7 

E. T. O. 8. 138 ; 10 J. E. Ji>. 203 ; 115 JE E. 200. 
Annoidiupn —Folld. (frabam v. liitfluby (1818), 1 lOxoh. 051. 

5804. .] — An affidavit sworn l)»*fore a, coinr., 

omitting in f f»e jurat the words ” b<4oi’(? iru?,” is 
bad. — Gkaham r. iNin.KnY (1818), 1 Exeh. (151 ; 
5 J>ow’. A E. 737 ; 3 Ne w Eraci . (’as. 53; 10 

E. T. i). 8. 307 ; J51 IE JE 277. 

.-fn 7 U 7 /a/?Vui ;- -”Mentd. Park flale Iron (Jo. V. Coalc.H (1870), 
J.. Jl. 5 C. 1*. G3 j. 

6805. .] — The ct. lieing satisfied that an 

affidavit was sworn befon? tlie person wJio signe<l 
f he jurat, thmigh it w as not. so st ated in it, rnado an 
onl<*r under Ord. 38, r. 14, that tin? affidavit should 


6796 i. Own'«#u>no/«an/durr.l— P ass- i pcmoiit apxM‘artd to uu<U*rHlan(i it is 
MOKE r. Uahkis (1848), 4 U. C. H. 34 4. | fatal.— Moore r. James (1830), Uru. 
“CAN. I 245.— CAN. 
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6801 i. Elfrrt of omission.] — If 
the words *’ lK*foro roe ” are omitted 
from the jurat of an atfldavlt, it is a 
nullity. — Lyons v , Aujsun (18G2), 6 
AU. 3G7.— CAN. 

6801 ii. — .]~~The omission of tho 
date & wortla ‘ l>efore inc from tho 
jurat of an affidavit aceoTni)anyint{: a 
bill ct sale makes such atfidavit void & 
the defect cannot be supx»Hed hy i»arol 
evidence in proceedinura by a credil.f>r 
of the assitrnor against the mortfxaged 
grooda. — ARcmBALD r. HunucY (lisDU), 
18 S, C. IE 116.— CAN. 

q. OmisjHon of “ deponerd appeared 
to understand." hen sworn by an 
illiterate person, the omission in the 
jurat of the statement that the dc- 


r. OmissUm of “ duly.”] — - Uiul(?r 7 
Viet. c. 31, the jurat must state that 
the atfidavit w'ow duly rt;ad over & 
cxjjlainod to deponent ; the oinission 
of the word ** duly " Held : fatal. — 
TllAVKHf. UkNSLKY (1815), 1 U, C. IE 
335.— CAN. 

s. Omission of " me."] — A jurat to 
an atfidavit *‘ fciworii iadoro at, etc.,” 
omitting tho woid me ; — Held ; bulfi- 
clent, for oil miKht ho n?ad as one 
contlmiouH s«>nteuce, when it would 
mean that it was sworn lR?fore the 
comr. HlHmlnir.— M aiitxk v . McEiiarlks 
(1860), 25 U. C. IE 279.— CAN. 

t. ** Fully " instead of “ per- 
fectly ."] — i bo afiidavit on which a 
rule nisi for & certiorari was granted 
was made by a marksman. Objection 


was taken on Hhowing cause that the 
e<!rt.lthuile of U»e comr. before whom 
the atfidavit was sworn wjis not a com- 
pllanee with JUile 1 of Hilary Term 
11 Viet., in that I be wtiid “ fully " was 
used liiHUjad of ” peif<3ctly " In 11m 
clause “ wh<J w?cincd ucrfccUy to umler- 
stand saiue " - field : a HUilleient 

ef)inpllunfe with the rule. — Er. p. 
Am.ain (1900), 20 L. T. 87 : 35 
N. li. JE 107.— CAN. 

a. Omission of idcnlifivation (tf dc 
pon^ni— Affidavit sworn outside Juris- 
diciio 7 i.]-~A comr. of the Ct. of KxcU. 
in Ireland for takiuK- atlldaviU In the 
county of MidUletu^x oiriiltod to certify 
in tho jural of an atfidavit that la? 
knew deponent, or any iM?rHon who 
wjrtiticd tliat ho knew ti<« party 
JlcU : the affidavit was then'by 

vitiated. Si (?ould not bo used. - 
CaRROIX tJ. (JORNKILKK (1845), 5; 

L. T. O. B. 24G.— IR. 
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Evidence. 


Sed. ] l.“ Fonn and contents of affidavit: Suh-scct. 

D ., F. 

bo roC<?ivo<l. kl)Df>WKK V. AHdKNTINK L(»AN tV 
Acikn(’Y Co. (1800), no L. J. ('h. .‘0)2 ; «2 J.. T. 
r>14 ; 28 W. 020 ; 0 T. J>. JC 201, C. A. 
jlnnofffh'on Comd. I(c ( UmUo (JHUI), <Jl L. .T. (’h. fiO. 

//. Place of Snwjtruuj. 

Sc(\ now, Jl. S. C., Onl. 28, r. .n. 

5806. Whether county must be stated.] — An 
aflldavil of juHlificHiinti of hail, in tho jurat of 
which it waH Hiatf*<J Uj iiavc! boon “ avcovn at 
Hcvorlcy,” oinitiin^^ Uh; county, n'jcchal. — D oyd 
V. Htiiaker (1810), 7 l*ricc, (0)2 ; 110 10. It. 1094. 

5807. .] — K. V. Duitx, No. 5001, post. 

6808. How stated -By reference to body of 
afndavlt.J — ' 12)0 placcj of Hwearin^ an allldavit may 
he fitated in t In? jurat, by rcfcrenc(i to thfi place in. 
the body of the allidavit. Chant v. Fry (1810), 
8 Dowl. 2:U. 

6809. When dispensed with— Affidavit taken 
abroad Acknowledgment of married woman.] — 

Where ar) /leknowledgnient is taken abroad, the 
affid/rvit verifying tlx; ceHilicate need nut name the 
place where; it is taken . — lie 8j£UFFI.KROTTOM 
(1828), 0 Scott, 898. 

Avnmatufns - •Apld. Ur PartrldfJTO (IfifirO, 17 C. B. 18. 

Folld. Hr SiiuiKUTHcn (1800), 8 ( . IJ. N. 8. ‘J3. Refd. 

Exp. JliilchlriHeji (1818), .0 (). B. tiUK 

5810. .j Kx /). nuTCinx.soN, 

No. 5811, post. 

6811. - - .] 'riio et. allowed tho 

ccntilicate of an acknowledgment of a dcxal by a 
married woman, taken at ChippaAva, in Upper 
Canada, under h'ines Itecoveries Act , 1822 ((;. 74), 
1-0 be r(;ceiv);d liled ; alt hough the althlavit of 
vc'riflcatlon omitXe<l to stab; tlx; phua; where tlx; 
acknow'ledgrnent w'as tak(;n, there being sunicient 
on the face of t-lio docunuuits to satisfy tlxun that 
t he commission had be(*n luntd fide <;x(‘cuted beyond 
the seas.- -7«*c I’AHTiMDnE (18.75), 17 ('. Jk’ 18 ; 
25 I>, .1. C. C. 1 ; 2d li. 'I'. (). S. 75 ; I .fur. N. S. 
1 1 1(1 ; 4 W, It. 12 ; i:;9 K. It. 971, 

Annnfntinn,H : ■ -Folld. Hr Smuxlorsen (18(10), 8 C. R. N. S. 1).3. 

Refd. h’r Heoth. H< Celk, Hr Foster (IhA.s), I .Inr. N. S. 

1301. 

5812. -“.] — 'the ct-. allowed a 

special (‘ommission for taking t he acknowledgment 
of a marriial woman in America, t lx; certiticate of 
the taking thereof, tV the atbdavit. of verilicat ion, to 
be filed by tlx* ]U’oper oHleci* ])ursuant to Kines ifc 
]tocov(*ries Aet-, 1 S22 (e. 71), s. 85, ix)tvvif hst,anding 


that tliero was a slight defect in that part of the 
allidavit which negatived the interest of the 
coinrs., 4fc that the jurat did not show where the 
allidavit was sworn. — lie Ciianblkr (1856), 1 
C. ik N. S. 222 ; 28 L. T. O. S. 125 ; 5 \V. K. 
122 ; MO K. K. 134. 

Anru)tcdi(m8 : — Folld. He Coldwell (1875), Ij. It. 10 C. P. 
(167. Refd- He Denton (1859), 33 L. T. O. S. 136. 

5813. .] — The ct. allowed a cer- 

titl<;aU; of an acknowledgment taken at Adelaith; 
under Fines & Kecoveries Act, 1833 (c. 74), tn 
be filed, notwdtlistanding the allidavit of verilica- 
tion omitted to mention the place where tlx; 
acknowledgment was taken, it appearing by 
allidavit that the acknowh;dgment was taken at 
that place . — lie Saunderson (1800), 8 C. B. N. S. 
93 ; 29 B. J. O. P. 204 ; 141 K. R. 1100 ; sub yiom. 
Re Sanderson, 6 Jur. N. S. 1373 ; sub nom. Re 

8 W. K. 417. 

5814. .] — Re COLDWEIJ., No. 

5700, ante. 

6815. — .] — Affidavit sworn 

abroad ordered to be filed, although the place at 
which it was sworn was omitted in the jurat.-- 
Meek V. Ward (1853), 10 Hare, App. I. i ; 10 
Hare, App. II. Iv. ; 21 L. T. O. S. 334; 1 W. R. 
275 ; 08 R. R. 1113. 

C. Date of Swearing. 

See, now, R. S. C., Ord. 38, r. .5. 

5816. Effect of omission— Of date.] — D oe r. 

Roe (1819), I Chit. 574. 

5817. ,] — A rule obtained on an 

affidavit tlx; jurat of whi(;h is without daW*, will 
hereafb*!* be disoharg(‘d with costs. Blacicwei.i. 
r. Allen (ISU)), 7 M. A 5V. 140 ; 10 L. J. Ex. 05 ; 
151 E. R. 715. 

Annotftiinhs : -Refd. Frosl. r. Hayward (ISPJ). 10 M. k. W. 
673; Col.bolt r. Oldllcld (1S17). 16 Al. iV \V. 169 ; Brxn^- 
wii'k r. llariMcr.d S5U), 19 ]j. J. (y B. 

5818. Of month.] — If a declarat ion against 

a prisonc'r in cusUxly be delivered on the last tlay 
of the t(‘rm in which the writ is returnable, tlx; 
affidavit of tho d(4 ivory need not be lili‘(l till 
twenty days after the expiration of the following 
term. 

If the month be omitted in tbo jurat of such 
affidavit it is defective, tV cannot be amended. — 
W<xu) V. .Stephens (1819), 3 Moore, C. Ik 230. 

5819. Of day.] —An affidavit, the jurat of 

which was: “Sworn Nov, — 1819”: — field: 
d<‘fcctivc. IBirNswiiUv (l)iTKE)r. Hahmeu (1850), 


PART VII. SECT. 11, SUB-SECT. 5. B. i 

6806 1. W 'hrthrr cotnUp sUttrd.] | 

— “ Sworn bcfiuv mo at B.,*’ not HayinK 
In what district llrld : HiitUolont. - 
HidLKY r. WlI.KtNS (lH-18), 1 L. Ch. 
26.— CAN. 

5806 11. In affldavltvS It. Is 

that tho phx’e wljoro tlu'y 
aro Mworn to, hut not tho i‘<)unt y sliould 
ho »!i(atoti ill tho jara(, - UocKWKM, r. 
Bohh (1808), 7 N S. K. 183.— CAN. 

5806 111. ,1— Sworn “ at 1'..’* i 

wlthout*rlviu«thona>n(*of a county - | 
■' *' Hllrtlclont. — VlCOMAN r. StKlMUl ! 
(1871). 5 V. B. 466. -CAN. 

5806 iv. .)—Reld : where; the 

arwl to nn attidavlt was '* Hworn to j»t 
I., .luly 6, 1891,” eto., wltlxuit 

naming tho county, the mtgi'. 
void, notwIthrttarxUng tho allidavit 
xviuj ht'ndod “in tho county of A.’* — 
MorwK r. l»mN.SK\ (1894). 22 S. (*. B. 
563. -CAN. 

5808 1. lloiv fdakii — Hy rrferenet U* 
My of rt/fJeioHLi -Tho jurat to an 
attldavlt Is Huftlcicnt It the placx' of 
Bwcivring can )>o a.s<'ertuliUHl hy rtder- 
enco to tho body of tho uHidavlt. — Hr 
~ Ton*. L. H. i;U. 

CAN. 


b. B tirn dispensed triW* — OJfirial 
nrtitKj trilfnyt duthorUy.] — The jurat of 
an althlavit .sworn bc(<.)re an attornry 
of tills <>t., licing a comr. for taking 
atlUlavilH, need nut state the phue 
where It was sworn. -Oof. d. Axih>\ fx 
KFNNFpy 

N. B. B. 83.— CAN. 

0. - — . I — No mention vv.as 

imxh' in the jurat of tho place of swear- 
ing tile ultiduvlt : Alt Id : the attidavit 
was sulheient. as it would he 
from the taot that the allhlavlt wn.s on 
tin; faeo (»f it sworn liefore a eomr. for 
taking nmuavits in B.t’.. that tiie 
otMoial acted within the territorial 
limits of illy authority &: not elsewhere. 

Bnow N Knn e. JowKTr (189."i), 4 
B. ( K. 11.- CAN. 

d. BVirlArr place must he sinted.] 
— An attidavit not eonsidertnl us in* 
HUtUeient Iwvaust^ tho place <if taking 
it was omitted in the jurat. - Mel. fan 
r. Cl'AiMlNt) (1824), Tny. 184, -CAN. 

•. • — — When the jurat omitted 
to state the plact; where an attidavit 
taken before a eoinr. waa sworn, the 
ct. would not allow it to bt; reitd. — 
tiiniMouit 6: ItAVKi.v r. Dt 


I Kerr, 88.— CAN. 

f. Xante of county nbbrrriatcd.] — 
The jurat to an attidavit on a diattel 
intgc. was as follows : “ Sworn hefnn* 

me at the Brantford of in tlie 

eoiintv of Brantford, this I3th day of 
October, a.i». 185.'< : (Jeorge W. 

M.vlloidi. a commissioner for taking 
attlduvits m tiio Queen's Bench, in 
for the said count v of Brunt “ : — 
Hctd : pvittlclent. — DkFohxkst r. Bl*N- 
NEl.l. (1858), ir> Ik U. 376.— CAN. 


PART VII. SECT. 11, SUB-SECT. 5. C. 

5816 i. Kffectof omiffifinn - ()/datc .\ — 
Aiu'nnnii.n r. Briu.KV ■ (1890), 18 

S. C. IL 116.- -CAN. 

6816 ii. .) — n'hci«ro( to an 

attidavit did not mention the date 
vipon vvhlcli the attidavit had beoi 
sworn: — Held: the absence; of tbo 
daU; was not a fatal dcf<*ct, A. even if 
it could be so ctmsidered at common 
law. such a defect would he cured by 
B.C. Qatlis .Act, A the B.(\ Supreme 
Ci. Buie ti:* of 1896,— pAUi>io\ r. 
Bfxman (1962;. 23 r. L. T. 66 ; 32 

S. t\ K. 655.- CAN. 
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I ]j M. v’c r. 5U5 ; ID li. J. Q. B. 450 ; 15 L, T. O. 8. 
:iiH; U .Hir. 020. 

5820. Effect of alteration.] —If the date inou- 
tioned in ihi) jurat of an atUdavit is struck out with 
a i>en, A: tlie right date introduced, it is an excuse 
within the rule of ct., Michaelmas Tenn, 1700, 
which will prevent tiie aflidavit from being heard. 
(^h vmuehs p. Baknaud (ISll). 0 Dowl. 557. 

5821. Statement that sworn on Sunday.] — Qn. : 
whether an atlidavit w’hich appears by the jurat 
to have been sworn in ct. on a Sunday, is void.— 
Ihu: d. WiJ.LiAMSON r. lioK (1S45), 15 L. J. Q. B. 
:{0. 

5822. Informality in statement of date.] — Where 
the jurat of an allidavit wa-s, “ Sworn by,” etc., 
“ at my chambers. Bolls (lardims, Chancery Lane, 
dated tins 24th day of April, 1S50,” the ct. dis- 
chargeil the rule, drawn uj) on reading such 
adidavil, on the ground that tlie jurat did not 
show tlur dav on wliieii the aHidavit was sworn. 

AV l.Lovo (iSoO), 15 Q. B. tiS2 ; 1 1.. M. A: B. 
515 ; lU L. J. Q. B. 457 ; 14 Jur. 021 ; 117 E. H. 
017. 

imintdlum : — Reid, bdl r. Tort of Loiulou Assec. U*^*^*). 

'2\) u. J. g. ]j. s‘j. 

5823. — — .] — The jurat of an allidavit Avas in 
the following form : “ Sworn by ” “ at Glasgow, 
in the eounty of Lanark, in Scotland, the lifth 
day of June, eighteen hundred and lifty years, 
hefore nu‘, (f. K. T. a couir. for Scotland, for 
taking atlidavits in the Ct. of <1. B. at West- 
minster ” i—lictd : tlie date ^ the autliority of 
ttu* comr. were sulUeiently stated. -Bell v. ih)UT 
OK London Assukanop: Co, (1850), 1 \j, M. P. 
091 ; 20 J.. J. Q. B. 8<) ; 10 L. T. (). S. 155. 

5824. Defective date in body — Explained by date 
in Jurat.] — Wlicre an allidavit staU'd the dab', of 
a particular eviuit to be “ th<^ lOtli of this present 
mouth of Jan.” Ai the jural gjive the full dat-e : — 
Jfdd : HutUcicnt. — C haiu r, Lloyd (1849), 2 
3’:xch. 222 ; 18 k. J. Kx. 105 ; 12 L. T. O. S. 278, 
401 ; 151 K. K. 82S. 

5825. .] — An afVuiavit, the jural of 

Avhicli Avas of the* “ J2th day of ,lan., 1819,” stated 
that deponent, ” on this 12th day of Jan., ]>revious 
to making this atlidavit,” searched the judgment 
hook, <k found tliat judgment Ava.s sigmul ” this 
day ” : — Held. : t he date of the year, omitl-ed in 
the atlidavit, might be supplied by rtderenre to the 
jurat. -IJoLMK.s V. London A: Soctii Wp:.stp:hn 
By. Co. (1819), 12 Q. B. 211 ; 0 Dow. A: k. 520 ; 
18 k. J. Q. B. 87 ; 12 ,4ur. SI ; 110 k. B. 1212. 

Mistakes & omissions in affidavit.] —.SVc Sub- 
sect. 10, [xjst. 


5826. Defective date in jurat Not explained by 

reference In another atUdavit.] ^ 'Vhe Avant of a 
daU> in the jurat of an atlidavit is not. cui'cd by u 
Inference to it in another allidavit as ” an atlidavit 
of A. B. sAV'orn on such a day.”- Bhunswick 
(Dukk) v. Slowman (1849), S C. B. 017; 14 

L. T. O. S. 222 ; 127 K. B. 049 ; iiuthsequcul uro* 
ceedinqn (1850), I !>. M. A: 1*. 247. 

Aunotatioii : — Folld. llruuswick v. llaruKii' (ISdIO, H) 

L.J.i 

1). yuiuc of Deponent. 

5827. Where name omitted.] —Gates e. Bi;c u- 
i.AND, No. 5799, ante, 

E. Siffnaiurc of Commissioner. 

See, nou\ B. S. C., Ord. 28, rr. 5, 0. 

5828. Effect of omission.] — When? an atlidavit 
was sAvorii in the usual way at a judg«?’s chambers, 
but through mistake was not laid Ixd'ore th<i 
judge. A: t lu'refore tlu' jurat Ava,s not- signed by 
him, it Ava.s held irregidai*, A: an onhu* obtained 
upon such allidavit for a eapias. A: all tin? proceed- 
ings thereon \ven‘ set, aside ; although after some 
days, but- after tln‘ t‘X<‘eution of tlie capias, the 
allidavit Avas laid IxdoiH^ tlx? judge*. A: sigu(?d by 
him. Bill v. Bamiont (ISJi), s M. ik W. 217*; 
10 k. .1. kx. 202 ; 5 Jur. .510 ; 151 K. H. 1000. 

5829. .] — A Avarrant for the ct>niinit(.al of a 

bkpt. Avas expressed to he ma<l(? on the r<‘ading of 
the allidavits therein refern'd to. 'riie comr., 
b(‘fore Avliom one of tli(*se allidavits Avas sworn, 
had omitt(*d to sign t in* jurat : —Held : the? 
waiTant must be dischargeei, A:> the* ct. ceiuld not 
enb*r ink) the (piestiem Avhellun* the?ro Avas enough 
in the otheu* allidavits te> supjiort it, 6c the delect 
ce)uld not be? e-unal by the? comi*. signing t he jurat 
on the ht‘aring of tin* applicatiejn t.e> discliarge the 
warrant. - AV IIeymann, Ex p. Heymann (1872), 
7 Ch. App. 188 ; 20 J.. T. 229 ; 20 W. U. 457, 
L. JJ. 

E. JJvscriplion of ('ommlssioner. 

Sec, note, B, S, C., Ord. 28, r. 5. 

5830. General rule.) -- Whe^n? an alliilavit is 

eluly entith*d in the? ct., a jurat in tJie*se terms : 
“ S\ve>rn before? A. B. a eorrir. etc.” is sn(Tleie?nt. - 
lU:iiDi:iviN V. l^eaniat (1811), 9 M. 6c W. 12; 1 

Dowl. N. S. 121 ; I 1 Jv. J. kx. 82 ; 5 Jur. 992 ; 
1.52 K. B. 0. 

e ; -Refd. lift (jhapmau, ItU p. JehrLKon (1881), 20 
. D. i .'lH. 

5831. Authority of commissioner — May be 
proved aliunde.] — To reinder the certifiiiel co[>y of 


5821 i. Stnteinent that strorn on Suti' 
dai /,] — It in irregular te make an 
atlidavit of debt ou Sunday. — Hatx i\ 
Bucsn (1840), 1 Ont. Dig. 201. -CAN. 

g. .Jurat poM-daied.] — The jurat of 
-.u aflidavit Htateel that it wan sworn 
ou a eiay which had ned. then arrived ; 
—Held ; the alhdavlt wajs a nullity.— 
Hr UODEUTSON (18CU), .j P. it. ITZ . — 
CAN. 

h. Affidavit purj»e»rting te) 

be fciworii on a day not arrived jm 
bad. — Kx p. Kmkkson (180.5), U'd 
N. II. K. 340.- CAN. 

PART Vn. SECT. 11, SUB-SECT. 6.— E. 

6828 1. Hffrci of <mii»Jniou. t—Thti wan t 
of a cilgnaturo to a jfaraf of the affidavit 
t>f the applying crt*ditor, ui>on which u 
Avarraat of allachn»eiit 1« i8suod under 
2(» Goo. 3, c. J.3, b a fatal defect In tlie 
proooedingh, A i.s not waived by an 
application for a supersedeas by 
debtor. — Ex p. Nason (183.3), N. B. 
Dig. 30.— CAN. 

6828 il. .} — Thect. ref Ui«;-d with- 

out coatei a rule for judgment r/uasi 


nnn.suit, for not proceeding to trial 
pursuant to notice, AvheiT? the name 
of the eomr. was onillted from the 
, jurat in the copy of tlio affi«iavit 
j stating pitf.’s default, Horv<‘<I on pltf.'H 
I attorney.— JA elyka v. Hamm (1H<U), 2 
* Hun. 20.— CAN. 

6828 iti. — — Wljcn the signature 
of t hecfjinr. lotheafli<lavit of honajiden 
to a chattel intgc. was oinitUsl through 
inadvertence: — IJcUl: the instrument 
\\a8 invalid us against a Hubsequent 
execution creditor, although It wiih 
B atL'«hiC?D>rily proved that the oath 
was in fact adinlnisteriMl. — NThukt v. 
Cock (1879), 4 A. 11. 200,— CAN. 

6828 iv. .] -A chattel mtge. Is 

invalid tc of no effTcct uh against the 
execution creditors of the rntgor., 
where the iurat on th<» affidavit of 
execution Hied with the mtge. h»as not 
Ikkui signed by the comr. before whorii 
It was sworn. 'I'he signature of a 
perwiu liaving authority to adminiater 
the oath 1 h an etMeritial part of an 
affidavit. — I nman v. Bae (180.'/L Jo 
31au L. B. 411. CAN. 


k. If 'Aether premirned genuine,] — 
The Hlgiitttuie tSi seiil of a person 
affixing same to an affidavit proving 
the due exeeiition of a commiHslon 
iHHued frmn tfjis et., will he prcHumed 
genuine until the contrary 1 h proved. - 
Doic d. Lkmoink V. Kaymonp (18,37), 
3 O, 8. 337. — CAN. 

l. Omimian of gral.J — An affi- 
davit to set aside pleas was sworn 
without the J’rovince before a c?omr. 
ttpp(ilntod to Uko affidavits for use 
Avlthln the 1 Province, but was not 
authen ti witcd by the seal of the (!fjmr. : 
— Held.- the affidavit could not he 
read. — L kvin v. Briand (1884), 17 
N. 8. B. B. & G.) 203. - CAN. 


PART VII. SECT. 1 1, SUB-SECT. 6. F. 

6830 i. (Jrueral ride .] — If an affidavit 
is properJv entitled In the et.. It is 
suffUtient Ju the jurat to describe the 
person before whom it is sworn A 
(«imr., etc*, Hiipr<?me Ct," — Ex p. 
'* , 1.KK V. .Stiles (1847), 3 Rerr. 

I 300. -CAN. 
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Evidence, 


Scd. 1 1 . -Form and conlejits of affidavit : Sidi-seci. 
5, F., a. & IF] 

the attidavit niacle by the proprietor of a nows- 
paper evidence under 38 Geo. 3, c. 78, it must either 
appear upon the jurat that the pei-son before whom 
lb was made, had authority Uj take it, or this fact 
l)e proved aliunde, - ii. v. White (1811), 3 

< Vur»p. 1)8. N. 1*. 

5832. “ Commissioner ** omitted.] — An alThlavit 
of do‘bt, sworn biddre a cornr. in the country, 
without statiuK him to be a cornr. in tlie juraty is 
insullhuont, although entitled in the ct. ; & the 
et . will not allow a supplemental alThlavit to aid 
the didemte, to be libsl. — ItoWAKH v, liRovVN 
(1827), 1 I ling. :m ; 1 Moo. V. 22 ; (1 L. J. O. S. 

< I'. U ; 13h M It. 811). 

AiinoUitiintH FoUd. Ho(i a. HUl V. Hill (IK4:{). 1 L. T. O. S. 
I4.'>. Consd. He ClifierriHn, Ex. p. JohriHOti (J884). 2(i 
( Ji, i), :E)H. Refd. lOinlokin v. Polt/t'.r U M. & W. 

J.'l ; Hluov 1 ’. H« rkln <i.Sii), 11 L. J. Q. H. ,* Cheney v. 
CurfolM 7 Ji. T. OHO. 

6833. ] Doe d. IJir.L v. Hill (1843), 1 

L. T. O. S. Ho. 

6834. - .) A certilleil c-opy from tl»e Stamp 
Onic(^ of the return tiled thi‘n^ by a banking co- 
}»artnersliip, under County Bankers Act, 182(1 
(c. 4(1), SH. 4, r>, is evidence, iiruhu* s(‘rt. (1, that a 
jicrson named in such n4 urn as a partner was so 
at the t ime of t he juraty t hough it be not proved 
that, such return was <leliv(*red at the Stamp OlTh^e 
h(‘tween Fell. 28 Mar. 25, ^ though the ndurn 
itself contain no date (jxcept that of tln^ juraty 
whi(*h is 11(4, b(itwe(ui tln^ abovii-mentiomal days, 
A is niu(;h hd(T than Mar. 25. Ida; ndurn was 
sworn to Ixdoro Joseph liOnuT, who was proved 
to bo a magistratti of Southampton, but t he words 
of the juntt were only, “ vSwtuti b<‘for<? nn^ at th(^ 
t(iwn tV county <)f Southampton, Nov. 1), 1831), 
Jost^pli lom(*r ” ; not furtluT stating tlie autJiorit y 
to administer th<i oat,h : - //c/d ; sunichuit. - 

r. WooDFOiM) (1813). 5 Q. B. 310; 

1 Dav. A Mer. 1 10 ; 13 C. J. Q. B. 03 ; 2 B. T. O. S. 
227 ; 8 Jur. 212 ; 114 F. H. 12()(1. 

.Inno/a/ieiM; Montd. PosaiKiiH't v. (iraliuin 0 

g. IC (101 ; llaro y r. Seult (18*7), 11 g. B. t)‘J ; 1C. r. 
Slaliiferlh (1M7), 1 1 g. IL (13. 

5835. .1 ddu' aflidavit. tlhul on the registra- 

tion of a lull of sale was sworn before a conir. to 
administer oaths, but in i\io jurat he merely signed 
bis nanu' did not a.<ld bis t itle as coinr. : Held : 

this omissiou, the alTidavit was 
sutTh'ient. He (dcvCMAN, Kx p. Jobnson (1884), 
20 (’h. D. 338 ; 53 C. J. (di. 702 ; 50 T, 214 ; 
32 W. K. 003, (\ A. 

Anrwtatumn Mentd. KlclmnlMou V. Ilarriw (I88l»), 22 


Q. B. D. 208 ; Admiiiietrator*(4cuorttl of Jamaica v. 
Laacolles, Do Morcado, Re lloos* Bkpey., {1894] A. C 
13.') : He Smith, Kx p. Tarbuck (1894), 72 L. T. 69 * 
Baker v. Ambrose, {1890] 2 (J. B. 372 ; Darlow «. Bland ' 
J1897^1 g. ; Re Kouard, Ex p. Trustee (1915), 85 

5836. “ Commissioner abbreviated.] — It was 

objected to a party showing cause against a rule 
nisi that the affidavits on which he appeared to 
.show cause wore in the jurat attested thus, “ A. B., 
Cornr.,'* instead of “ commissioner ” written in 
full ; but it also appearing from the office copy of 
the affidavits on which the rule was granted, that 
a similar abreviation existed, the ct., as the olhce 
copies are always copies of the original, discharged 
tlie rule nisi on the objection raised against tlie 
affidavits in showing cause. — IliLL v, Boyster 
(1813), 1 L. T. O. H, 293 ; 7 Jur. 930. 

Ammtntum : — Consd. Mmidcii v. BruiiBwick (1847), 4 C. B. 

5837. .] — An aOidavit with a jurat signed 

“ A. B. a cornr. etc.” is sufficient. — M dnden r. 
Brunswick (Duke) (1847), 4 C. B. 321 ; 2 Nd-w 
Bract. Cas. 213 ; 9 L. T. O. 8. 120 ; 130 E. JC 
530. 

5838. What amounts to statement of authority — 
“By commission. “j — An aflidavit purporting 1u 
be sworn befun? ” JI. B. by commission,’* suni- 
(dently sbow.s that 11. B. was a cornr. for taking 
affidavits. Hopkins v. Bledher (1843), 1 Dow. 
A B. 119 ; 12 B. J. Q. B. 313 ; 1 B. T. O. 8. 201 ; 
7 Jur. 941. 

Annoiations ; — Folld. FairbraHW v. (1844), 12 M. & W. 

l.'i.'J. Mentd. UlajuaTtou v. Moutoith (1844), (I Muu. & (1. 
909. 

5830. - — .] — The /w/Yd of an allidavit was 

in the following form : ” Sworn before me, J. E. 8., 
by commission ” : — Held: sulTieient. - Fairrhass 
r. Bettit (184 1), 12 M. A W. 453 ; 13 J.. J. Ex. 
121 ; 2 B. T. O. 8. 329 ; S J. B. 728. 

AnnotalUm : Mentd. Bulduy r. Jenkins (1850), 14 J. P. Jo. 

703. 

5840. “ Judge of the Court of Common 

Pleas.**] — An alTidavit , ( he jurat of wliich stated it 
to be sworn at Hio judge’s chambtu’s, Chaiic(‘ry 
Bane, in (he (’ounty of Middlesex, Ixdore a judge 
of the Vi. of Common i*leas, in the abscujce of 

1 any counter alTldavit : - Held : suiricieni, - Hems- 
woRTii r. Brian (1845), 1 C. B. 131 ; 2 Dow. & L. 
814 ; 14 B. J. 0. B. 131 ; 4 B. T. O. 8. 315 ; 135 
I E. B. 

A nnu/a/ ion : ~ Mentd. Ihilc v. Brydo (1847), 1 Exch. 151. 

5841. Authority to take oaths In foreign 

country.]— "(1 ) A staUunent in the alTidavit of 
verili^ralion of an acknowledgment under Fillers & 


5832 1. ” innUirtl.} — 

/feltl: tho mere Hltfnaturo wa^* in- 
Kufllcloni. — B aikoc’k r. TewNwiue or 
BKDFOim (1859), H C. P. 527.— CAN. 

5832 11. — — . p- The cornr, taklnir tho 
aflidavit mwd not Kl-ato hlinw'ir to be 
nooinr.- Mahkcar r. (.‘hamhkkh (1847), 
4 U. C. U. 171. - CAN. 

5832111. .]— Thcafllilttvitof bono 

In a olmitel nitwit'. ptirnorteU to 
bo «worn before ** T, B. F.’* vvKbont 
any addition. Tho aJfldavlt of execu- 
tion woo (dworu iKJfor© same cornr.. his 
name boinff followed by the wortls, 
“ A. wmr, lu B. H.,“ ete. > -Rrld : no 
ohJiH’tion to the nflldavlt of bona 
/IdeA.™ H amilton e. Hauiuso.n (1881), 
46 IJ. i\ li. 127,- CAN. 

5832 Iv, - An aflidavit nworn 

twfore a comr.. who did not, lu tiic 
jurniy wtaio that i»o \v«u* a eoinr. of that 
et., not admitted. —A non. (1828), 2 
Ir. L. lleo. 1st Scr. 4 36. IP. 

5838 1, CommiiotUmrr a)d;reina/f tl. ) — 
Tho addition of the worda, “ a oom- 
iul»filoner, etc..'* or “ a eonunlsaloner," 
or “ a eomr." to tho eonir/u ahpiatnrc 


i« Hulliolcut. SctnbU' : no uddlHou 1 h 
mn'oHsary. - IIkndkicson r. ILaiu’LK 
(I8i.'i). 2 U. C. Ji. 97.— CAN. 


5836 ii. - 

(L845), 2 U. C. 

5836111. — — 
(iHiD. 3 U. t.\ 

6836 Iv. 

(1853), I P. U. 


.] — BnowN r. Parr 

U. 98.— CAN. 

.] — Mciuucy r. Boulton 
K. 177.— CAN. 

*.] — Pawson r. Hali. 
. 294.— CAN. 


m, tf nai atnounts to statement c 
authonfu -roliee ;«d(r.}— Where th 
due UikiuK of tho 4*vidcnc<i was ewor 
to by A, l>oforo B. wlio wrtifled at th 
f(x>t of the anhlavlt. that he wa 
; pollw Jucljrt) *• of a eertatn town 1 
tlie slate of K. : that A. wi\s a pereo 
well known to him ; & tliat ho depo« 0 ( 
l^fort) h|iu the truth of the matU^r 
stated, who olmuHl tho eA^rUtikuit 
with u scjpoll, U. Ill tho idat^o of a w'aJ 
additiff that ho hiul no notarial seal :~ 
Retd : upon an objoetlon beoau» 
thoiv wa« MO proof of Uio authority o 
B„ Ik no twuU attoohod to hia name, th 

— '^«Uoa w'oa duly exooutod. * 

ho rood.— -PAsa&fORK v. ~ 
(1848), 4 V. C. R. 344.--CAN. 


n. — — - Where not intituled in 
court .] — Whore tho oomr, dooigmates 
himtjclf, “ A comr. In B. H. eto.,” It 
Ih no obJeoUou that tho aflidavit Is 
not Intituled in any ct. — Ki^lerby v. 
Walton (1857), 2 P. ll. 147.— CAN. 

o. .] — An Aflidavit in 

support of a motion to quash a by- 
law, not Intituiod in any ct., but 
sworn befon> a comr, stylinif himsolf 
“ A Commissioner in B. U. & C. P." 
etc. : — Held : sufllctc^it, — K inohokn 
& Kinmiston Cobpn. (1866), 26' U. C. IL 
130.— CAN. 

p, — /) — ill an affidavit 

iutitiilod In a coimty ct. the comr., 
bt'furo whom it is sworn, <lo«cril>os 
hbnsolf as “ a oomr. etc.. Supremo 
CT.” * AS tlMj aflidavit was not 

pponerly intituiod in the eoimty ct., it 
could not be inUunltHl that tho words 
” comr., etc,” meant a comr. for taklmc 
affidavits . — Ex p, MeguAHRiK (1884), 
24 N. B. IL 287.— CAN. 

q, — (TomwissMoner for UikinQ 
affidaciis .) — The oSIdavlt upon which 
w'os booed a motion to act aoido plooa 
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llecoverioK Act, 1833 (o. 7*1), that it was taken “ at 
Madeira ” is sufficiently piNeciso. 

(2) Tlie ct. received an affidavit sworn before 
the British consul in the island of Madeira, the 
jurat describing him as being authorised by the 
laws of the Island to administ/or oaths there ; & 
the affidavit being accompanied by a notarial 
cfirtificafc to thi* s^imi' ofTect.—ii'a; p. Hutchinson 
( 1818), 5 (’. B. 19U ; 5 Dow. A L. 523 ; 17 L. J. 0. P. 
Ill; 10 D. r. O. S. 393 ; 130 E. H. 973. 

Anwitaiion :-~As lo (2) FoUd. Rc Cooper (18G6), 18 C. H. N. S. 

220. 

5842. “ Commissioner for Scotland for 

taking affidavits.”] — B kul r. rouT of London 
Ashukance Co., No. 5823, ante, 

G. Joint Affidavits. 

»SVr, ttou\ It. S. C., Ord. 38, r. Ih 

5843. What must be stated — That aii deponents 
sworn.] — In adidavits to bo read, it inuat appear 
by ih(* jurat that all deponents have been sworn. — 
II. V, London, Sfiekiffs, l^Aiiniirrr t\ Barne'I'I' 
(1815), 1 Prue, 338 ; 145 L. K. 1422. 

5844. .] — It is sufficient that affidavits 

ai)j»ear expressly by Ui(^ jt/rat to have )>et‘n sworn 

by all deponents. v.~ (1815), 2 Price, 1 ; 

149 K. 11. 1. 

5 g 45 . Severally.] — Tlie jurat of a 

joint affidavit must show that deponenls were 
severally sworn. — 1 *akdok r. TEiiiun' (1813), 5 
Man, A (J. 291 ; 0 Scolt, N. U. 273 ; 12 L. J. C. P. 
143 ; 7 Jur. 217 ; 134 L. K. 575. 

5846. .] — (1) In an affidavit, 

wliere there are two or more depoTKuits, each shoidd 
)iav<‘ an addition to liis nann^ besid(^s a description ; 
A where ther(‘ is no sucli addition t-o cacJi deponent, 
th(^ allidavil cannot be us<mI aC all, although the 
<dher d(‘pon(mts may have additions, A the j)art 
deposed by them may be that only which would 
be most material, iis the ct. cannot go ilirough the 
affidavit to 8(je how much one swore, A how much 
anot h(jr. 

(2) 'riie jural of an affidavit should coiilain, A 
liave wrilUui on it the name of the party purport- 
ing to be sworn ; A whcjre there is more t han one 
sworn, the names of eacli deponent should be 
given in the jurat by which it should ai>pcar also 
tli/it they were severally sworn. A rultj jrisi 
having been obtaim*d upon an afTidavit by two 
deponents, each liaving a st^paraie jurats without 
the name of either deponent apj Fearing in (utlu^r 
jurat :■ — Held: the rule must be discharged with 
costs. — Comiiirn' v, Oldfield (1847), 10 M. A \V. 
409 ; 4 Dow. A L. 192 ; 2 New Pract. (’as. 121 ; 
10 L. J. Lx. 150 ; 8 L. T. O. 8. 394 ; 153 L. K. 
1273. 

AmwtaJiiiyn : — As to (1 ) Beld. lie P. & W., Ex p. Kiiu? (1872), 

26 L. T. 985. 

5847. Names of all deponents.] — Where 

an affidavit is sworn by two deponents, the names 
of both must be specihed in the ^ura/. - . Uoulden 


i\ Fasson (1829), 0 Bing. 230 ; 3 Mo<». A P. 550 ; 
8 L. J. O. vS. C. P. 18 ; 130 E. H. 1271. 

Annotation .—Refd. Lackinffton v. Albert ou (1843), 12 
b. J. C. P. 143. 

5848. .] — A jurat U) a joint affidavit 

of two deponents, “ Sworn before me, C. (J.,” is 
insufficient. — L ackington r. Athehton (1843), 2 
Dowl. N. S. 904 ; 0 Scot t, N. K. 240 j 12 L. J . 0. P. 
143. 

5849. .] “ConpEi'T v. Oldfield, No. 

5840, ante. 

5850. .]— Wh('re tliere are two d('* 

ponents to one atlidavit, t he names of both must- 
bo insorU‘d in the jurat, A. it is not suffici<ui1 to 
say, “ sworn by botli d(*ponents.” Hahhison r. 
Thompson (1848) 3 New' Pract, (’as. 57 ; 10 

L. T. O. S. 308. 

5851. .] — The rule requiring that in 

adidavits sworn by more Hum one person the 
names of dcpomuits sliould be writtcui in tJie jwra/, 
A forbidding any inteiliiu^ation or cra.sur(% will not 
be relax(‘d in favour of atTld/ivits swa>rn abi*oad. — 
Itr Page (IMS), lu L. T. O. S. 305. 

Ncc, alsit, Suj)-scct. 0, jtosl. 

J1 . til iterate J*ers(f}ts. 

Sec, nou\ K. S. ( Ord. 38, r. 13. 

5852. What should be stated -That mark affixed 
In presence of commissioners.] — An alTidavit by a 

marksman nmst stale that/ the mark was madi^ in 
tlie presence of the comr. Anon. (1815), 1 Cliit. 
02. 

5853. — •]- (1) Wiiiu’i; an answ^er 

had been put in by an illitiMule ileft., imaecoin- 
Xianied by any affidavit by liis solr. as to its having 
b<*en read over A explairi<‘(i to liini ])r( 0 'jously to 
his being sworn, A tin* jurat did not stati*. that he 
had affixed liia mark to it in the pr(\s(*nce of the 
comrs. ; ordered, upon motion, that th(‘ answer 
should be taken oil the lUi*, for irri'gularity, wutii 
costs. 

(2) Objections to tlie fomi of the jurat of an 
answ'or cannot be waivial by Hie i>arties to the 
suit. — I’lLiviNGTOxV lliMsw'Oicni (1835), 1 V. A 
(k Kx. 012 ; 5 L. J. Kx. Kq. 47 ; H>0 10. P. 250. 
AnnotatioiuH : — As to (1) Refd. WllUui v. Clifton (1843), J2 
b. .T. Cb. 426. Gcncrallv, Mentd. A.-G. v. ThouipHoa 
(1849), 8 Ilmv, IOC. 

5854. Affidavit sworn abroad.] — 

(1) An erasure in a foreign affidavit in Hie recital 
of a deatli, the certillcate wluu’eof is provial as 
an exhibit, is immaUirial, notwit/hstanding the 
notary, before whom the affidavit was sworn, had 
not aftixeil his initials to Hkf oraKunu 

(2) The pracHcti of verifying tlui mark of a 
maiksman in an affidavit sworn abroiul not re- 
(|uiring as in this country, tlie notary tr> insert 
in tba jurat that “ the witness saw dfq)onent make 
his mark ” ; — Held : th<3 omission of these words 
was irnmat/erial.-- S avage v, Hutuhinhon (1855), 
3 Lq, Hep. 308 ; 21 L. .1. Hh. 232 ; 25 L. T. O. H. 22, 


M false, frivolous & vexatious, pur- 
ported to be sworn to at M. in tlio 
county of W. He province of N.IL, 
Irtiforo a coiiir. for takiiiK afbdavite to 
1)0 rood in tho SupiTmo Ct. of N.n., 
tbo oonir. at same time o«?rtifyiuK that 
there was no eomr. for N.8. at tho 
place where th<* affidavit was sweni : •- 
Held : tho affidavit was prop<uly 

rw^olvod. — UuMiuiKLY V. Lk Vattk 
(18921, 21 N. S. Jt. 187.— CAN. 

j.^ ** CommiJisiimrr r/c.”} — An 

affidavit of bona pdcs in u chattel 
iiitgo. Awom Ixjforo a XKJreon who is In 
fact a comr. authorised to take affi- 
davita in At far the high ct., but who 
after his aiiruature in tbo jurat 


only tho w^ords “ A Comr., etc.," Is 
good. — C anada Pkhmanknt Loan Sc 
Havinos (Jo. V. Todd (1895), 22 A. K. 
515.-- CAN. 


PART VII, SECT. 11, SUB-SECT. 6. G. 

6843 i. JVtuil must be staled— Thai all 
swf)rn.]—An affidavit by two 
persooH, not statintf distinctly In tho 
jurat tijat both were sworn, <*annot bf) 
rca)l. ” NiriioLSfjN d. .Sf*Ai<ToiiD v. 
Kka (1833), 3 O. H. 85.— CAN. 

5845 i. Severally,] — iim 

words ** sworn & affirmed,’* without 
saying which of tho two deponents 
BVforv, Sc which afBrrnod, Sc omitting 


the word ** soverallv ” la the affidavit 
D) a iniuo. i A/ebl : HUfflcient. - 
Movkr r. DAVIDSON (1868), 7 C. J’. 
521.— CAN. 

6845 ii. -.1 — I’ho jurat 

of an affidavit iriailc l)y more than one 
person Hlirnild stal/c that <?ach of tho 
several doiioiKuits was sworn, Tho 
objiHjtioii that the jural diHW not con- 
such aHtaUjiiient is oiw of substamJ^i 
Sc not of form nier'cly.-— y<'c (UISSISO’ 
IIAM, 2 J. 11. N. 8. 229.— N.Z. 

6847 L S antes of all dejxmetUs.) 

— A junU stating that two dej)ononts. 
namliig them, were sworn Is sufttclent. 
— KKKr^’.ii V. Hawi.kv ( 1860 ), 1 P. H. 
1 .—CAN. 
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hcd. I ] . — l''nnn and conUnlH of ufJiUuvil : Hah-iscct, 

5. //„ / ., J, tfc K. I 

5856. .] — Xliu jural of un adicliivil 

iiiade by a pcrBon who cannot write must statxi 
tiiat ho ailixcd Jiis mark to tiio aHldavit. liut if 
it omits that Htat<*im''nt it may lx; amended witiiout 
rcHwi^aring tlie allidavit. — \Vii.aoN v. Blakey 
(J 841), Woll. lUO ; r> Jur. 

5856. — Before officer of court.] — In 

ihii jurat bi an answer of an illitiu at e jxn-son, taken 
bctor<5 tli(i clerk of inrolments, it is not necessary 
lhat it should ayipear that on the answer being 
read over to deft., she apjieared to understand it ; 
nor that it should ajuiesr that her mark w'as put 
<o it in tlie presence of the clei k of inrolments ; nor 
that the signature of the clerk of inrolments 
should bo placed at length, nor the; description of 
hiM olTitre be added. Wll/i'oN v. (’iJFroN (I8ld), 
F ; I- J. ('ll. ; 7 .lur. LM5 ; 07 

5857. - That read over & explained & 
understood.] - Tim jurat to an allidavit by a marks- 
nian must stab*, that it wiis undiustood by lum as 
w<‘ll us t hat it was read (»ver ik <‘xphun<*d to him. 
Allwoutuy’.s Bajl (1815), l> (ihit. 1)2. 

58o8. - . — .j If an illiU'raii* person 

JH sworn in (;t. or before a comr., tJie fact of the 
aiiidavil, being read over to him A: his apiiearing 
U) understand it must lx; stab-d in the jurat.- 
JIay^es r. IhnvKi.r. (IHdo), d Dovvl. 

fcru-n / .] Wn;ro\ r. (’i.irroN, 

^O. nSoO, (tnlr. 

Explanation must be by 

commissioner.; An alVulavit of a marksman 
vyiurh exprease.s in i\\i> jurat that A. B. Jiad been 
nrst sworn to tlu* fact that he luul rea,d over .k 
explatned the allidavit to tin* marksman ik that 
he un<lei‘s<(x»d it, is insullicient ; tlu^ olliei*!- him- 
Hi'lt ought to explain it. 1(. r. AIiodj.e.sfx 
Sjieimff (ISdO), i Bowl. 70, 7, 

r ; ■ ' ‘ Explanation in presence 

of commissioner.] Allidavit s made bvau illitm^aU* 

ix'rson w«*r(* sworn witli tlie usual forin ni jurat not 
containing th(! cei*tificatt' reipdred by R, S. (k, 
Ord. dS, r. Id. d'he managing clerk of d<da)nent's 
solr. depos<*d that la* had jircpared the allld.avits 
Irom depon<*nl’H ])ersonal instructions, that, he 
carelully read tlu'in over to him bebue they wen; 
swtjrn. A, that dejx)ru*ijt ap]>eared jx-rfecUv to 
understand them. Jt was luxt, iiowever, dep^xsed 
that the ailidavits wen* reml over in the presence 
of the (;omr. : Held: there was no sutllcient 
evidence to satisfy the ct. that the alliilavit-s were 


read ov^.r Uj appeared to be perfectly understooxl 
by deponent within the meaning of the above rule, 
ik that the ailidavits must be taken oil the file . — He 
Bunustaffe, Blenkarn V. Longstaffe (1881) 
51 L. J. Ch. 510 ; 52 L. T. 081. 

6862. In presence of commissioner.] 

— Where deponent is an illiterate person, or marks- 
man, it should be stated in the jurat tlmt it was 
read over in the presence of the comr, — A non. 
(1822), 1 L. J. O. S. K. B. 50. 

5863. — ~ .] — Scniblc : the el. will not 

grant i)crmission to enter up judgment as an old 
warrant of attorney executed by a marksman, 
where it is only sworn that the warrant was duly 
executed <k it is not stated that it was read 
over to deft. — J. vme.s v. Harris (1837), 0 Howl. 
18 1. 

5864. .] — The ct. will hear the i)elition 

of a mark.srnan, although tlu; attestation of it is 
defective in not .stating that the petition has been 
read U) 1dm ; if petitioner’s allidavit, being an 
echo of the xietition, is cxpn*ssed, in the jurat, to 
have Ixx'n read to 1dm.-- He Buovvx, h\r p. Wasji- 
RRGOK (1812), 2 Mont. H. ck Dc Cl. 190 ; 0 Jur. 
150, Ct. of K. 

5865. Effect of omission of jurat.]— \V1 are 

ailidavits made by marksmen have been ])ropeiiy 
read over to them befon; they made their mark, 
but the jurat stating that they had been so read 
luul been omitted <k the comr. after d(*ponent had 
made his mark rcfus(‘d to supply the omission ; 
the ct. on the rcfu.sal of the clerk of ro(*ords <k 
writ.s to llle tin* ailidavits without tlie jurat ordoreel 
th(‘ allidaviks to lx; tiled as they stood. - Fi-ikny- 
noi'oji V. Naylor (1875), 23 W. B. 228. 

/, Fareii/nrr.'i. 

5866. Form of jurat.] — (1) It is not necixssary, 
that deft., a fori'igner, ignorant, of the FngUsli 
language, should put in an answer in Ids native 
language. An answer in the thiglish language is 
sulliiient. It i.s not nece.ssary that such deft, 
should apply, by motion or petition, for an in- 
terjiretor. The answer of such a deft, had tlie 
following Jura/ : “ Sworn at the otlice of the clerk 
of records 4k writs, by deft. M. Al., by the inter- 
pretation of B. 1). ; the inU*rj)reter being first 
sworn that lu* had truly, distinctly, tk audibly 
intc*r})retcd the aieswer Ui deft., vk will truly inter- 
pret the oath about to lx* adndrd.stered to 1dm ” : - 
Held : this jurat was sullicient. 

(2) The signatures of a Mtxirish .lew, a deft., to 
an answer, although ditTering from Ids nanu; as 


PART VII. SECT. 11, SUB-SECT. 6. -h 
5857 1. ir/ia/ nhouU hr. fthitaJ— Thi 
rrudorrrd'rj'ffhitnoi it' nw/rrfihH>U ) 
Ju IhvjunU of (he amtlrtvit of a murU- 
man, u|Km uhleh a rule luul been ol 
tatiu'U, Inslf'jul of t he worilhi** In', or win 
hoenuHl pei'fecUy to umlt'istand sanie, 
weiv Mu; words “ t*e«*nH;d fiillv t 
nndeivtand Name ■' ; - //rhi : NUllleien 
fK Ai.i.ain (MHun. ‘.>0 L. 'J 
N. IL IL 107,-CAN. 

5862 I. — — Ju jirrut ncr of ron 

yuNwioarr.] The Jtinif u» an artldav; 
tor an oivler for replevin, maile by a 
illKi'ralo person, after the wor»j 
.. eoniuhied tlx* wordi 

& I tvrtify that this amdavit vvu 
ivad lu the i»rt‘jM*nw of the deponen 
it that the Haid deponent acH'ine 
perfeetly to iinderNt.tiuu the ixinie ” : • 
Hua : the aflldavit was bad, Ixaii 
appartmtly slffued by an iUitorat 
jwrMon. & theit; Winjir no certillcat 
that it wft« subscrllxHl in the prewxK 

— .1 


Div in the case of an ullhinvit made by 
an iUiterato person, it is not iiocessary 
that the jurat slumld state that the 
allidavit was n*ad over to deponent 
In the pix;seuee <if the person before 
whom the attlduvlt was sworn.— 
jKiiNKU e. Cm*mtANE (KS81>), 23 

ii. Iv. Jr. 422. — IR. 


,‘i' . d -thider 7 Viet. 

rt.i • state that the 

anhiavit was duly read over & ex- 
plained to deponent.— T hayek r. 

(1845). 1 U. C. IL 335.— 

-I— 'rhe iumfof an 

atildnvit made by on iliitemte iMersou 
must state that it waa nxid by the 
c«»mr. to deponent l»cfon' swearinK in 
i ”f Hilary Term. 

]7*i^l„CAN ***'‘^i^ (18511). 2 All. 

5863 .1 The amdavit 

was objected to on the icroumls lhat 
deponent wjw illiterato & there was ne 
ci*rt tfk;aU> of the aftl(l^lvit having t ecn 
nuul t»v<‘r : - JirUi : the objtvtions 
taken to this amdavit were not 


sutlleient. — C utter r. Brownell 

(1873). 1 l‘ug. 350.— CAN, 

5863 iv. .] — If the jurat of an 

affldttvil, made by a marksman, states 
that it was n'tid over to deft, by tie* 
cojjir. it will Lk; pre-sumed that it was 
so read before being sworn to. — J.'x p. 
Mf tJu.vRiuE (1881), 24 N. B. IL 287.— 
CAN. 

5863 V. .]- When* an ufti- 

davit is made by a marksman, the 
jurat should state that it was reatl N; 
explaiix;d by the comr. to’ the par! v 
Ixuore it was swoni by him ; A: a 
statement in the margin that the afli- 
davit was n'ad A' explained te the party 
by a third pernon, is Insiimcient. — 
Breoix r. Biu:dix (184.'i), 7 I. Eo. IL 
5U1. IR. 


PART Vn. SECT. 11, SUB-SECT. 5. I. 

5866 i. Form of jurat.]— An affidavit 
drawn tip in a langnagt* nut underat<XHl 
by tleponeiit cannot Ih; n;ad in ct. ; it 
must bo dniwu uf) A sworn to in the 
hinguagi* of d«*pom*nt. AV An Gwav, 
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written in the pleadings » held sufficient. — S t. 
Katherine Dock Co. v. Mantzgu (1844), 1 Coll. 
91 ; 18 L. .1. Dh. 125 ; 8 Jur. 287 ; 68 W. R. 886. 

5867. No statement that deponent understood 
translation.] — The ct. will give <Tedit to its own 
otlicei’s, that they have observed all proper forms 
in taking affidavits. Tlierefon', where the jurat 
to an affidavit of debt made by a foreigner, certified 
that the “ affidavit was interpreted l)y F. C., 
professor of languages, he having first sworn that 
lie understood the Englisii Frencli languages, 
to deponent, who Wiis afterwards sworn to the 
truth thereof ” : — Held : the jurat was sufficient, 
though it did not appear tlu*reby that depontuit 
undemtood the language in which the affidavit 
was interpreted, or that tlie intcupreter was sworn 
truly to inteipret. — Bose v. Sotajers (1825), 4 
B. Ac 0. 858 ; 6 Dow. Ac Ry. K. B, 514 ; 8 L. J. O. S. 

K. B. 248; 107 E. R. 1098. 

Anrwialiun Befd. MasHari r. Du Jauffroy (1831), 9 

L. J. O. .S, K. B. 189. I 

5868. No statement that interpreter knew foreign 
tongue.] — Where an affidavit of debt wus sworn ! 
i)y an administrator, a Erenchman, Ac the jurat 
did not state that tiie interpreter understood tlie 
French Ac the EngUsli language, Ac jdtf.’s attorney 
acted as interprcjter ; but the jurat stat-i.‘d that the 
alfidavit hard been read <)ver Ac explained to de- 
ponent in the French languag<', Ac that the inter- 
preter was sworn upon his interpretation: — 
Held : the affidavit was sufficient. — M auzetit v. 
IMJ JouFFiioY (Comte) (1881), 1 Dowl. 41 ; suh 
uom, Massaih V. Du Jauffroy (Comte), 9 C. J. 
O. S. K. B. 189. 

5869. No statement that Interpreter sworn.] — 

Bose V. Souliers, No. 5867, ante. 

,/. JulerliuvatiouHy Alterations^ and Erasures, 

See, now, R. 8. C., Ord. 88, r. 12. 

5870. Erasure — Whether permitted.] —A line 
drawn through two words in the jurat of an j 
affidavit, leaving them, Jiowever, perfectly legihhs | 
is an erttsure within tlu^ rule f)f <‘t., MicluK'ltnas 
Term, 1796, Ac vitiates the affidavit, though tie; 
tmiission or retention of the w<»rdH would not vary 
tlu? sense. — -W illiams r. Cloir.h (18.81), 1 A<1. tVe 
El. 876 ; 110 E. R. 1219. 

5871. .] — If the words “ befon* me ” 

in the jurat of an affidavit , are stmek out, A: t lu? 
words “ by the ct.” introducetl, it is not an 
objection. Austin v, (iRANue (1886), 1 Dovvi. 
5715 ; I liar. Ac W. 670. 

Annotaium : — -Reid. IL v. Bloxliain (181 1), 11 L, ,7. O. B. 13 

5872. .J — l*art of the jurat of an 

affidavit was writtA?n on one side of tlie pap<‘r, Ac 
below it the words ” a ctnnr. for taking affidavits 
in this ct.” were erased ; th(» remaindt^r of tiu; 
jurat was written on the other side of the. paper : - 
Held : tiio affldav it wits not vitiatcul thereby. — 
Dawson v. Wnj>i (1812), 19 M, Ac W. 662 ; 6 Jur. 
1068 ; 152 E. R. 687 ; s?ib noni, WiLUS Dawson, 

2 Dowl. X. 8. 465 ; 12 L. J. Ex. 24. 

5 g 73 , J — affidavit can be read, in 


the jurat of wliich there is any inteiiinoation or 
erasure.— D oe d. Buttuiss v. Roe (1844), 3 
E. T. O. 8. 220. 

5874. .] — The ct. pennitted an affi- 

davit verifying the notarial certificate of an ac- 
knowledgment under Fines Ac Recoveries Act, 1888 
(c. 74), to be received, notwitlistanding an erasure 
in the jurat ; being satisfied that there liad been a 
substantial compliance with the statute, Ac tlte 
erasure arising from circumstances over wliich the 
parties had no control, — He Denton (1859), 6 
C. B. N. 8. 287 ; 28 E. .1. C. l\ 255 ; 88 E. T. O. 8. 
186 ; 5 Jur. N. 8. 650 ; 1 11 E. R. 466. 

5875. Rasure.] — Wliere it was doubtful wiiethor 
tht* jurat of an alfidavit^, alllxed to a certificate by 
a married woman, made abroad, was written on a 
rasure or an erasure, the ct. look(*d upon it in the 
light most favourable Ei tlie admission of the 
documiuit, Ac directed the registrar to admit Ac 
file the ctu’tiflcato Ac affidavit accordingly. — He 
Millard (1818), 11 I.. T. O. 8. 291. 

5876. Correction of date — Whether permitted.] 
— The ct. st‘t asid(‘ a judgi^’s oi‘d(U‘ for bettor par- 
ticulars of set-otT, on the ground that pltf.’s 
attorney’s cK‘rk had, without authority, altereil 
the date of the jamf of the affidavit on which the 
order Jiad hcuui ohtaim^d. -Finnkrty v, 8mith 
(1885), 1 Bing. N. O. 619 ; 1 llodg. 158 ; 1 8cott, 
748; 181 E. It. 1267. 

5877. .] — Chambers v. Barnard, No. 

5820, ante. 

5878. Interlineation — Whether permitted.] —Doe 
d. Binn'Hi.SH v. Roe, No. 5S78, ante, 

5879. .) -Ju the jurat oi. an affidavit^ 

of the duo taking of an a(’.knowledgm(‘nt at. (\, 
the name of one of tJn^ deponmils was int.(‘rUneil : 

-Held: the affidavit, could not be r(H:(*ived. He 
Faoan (1848), 5 C. H. 486 ; 186 B. H. 948. 

5880. ,y-He Baiie, No. 5851, ante, 

5881. .] --'Th»^ ct. will tak(^ no notice 

of an affidavit if it is not duly stamped, or if it 
(Hintains an interlineat ion in i\\o jurat. - IIyaT'P v, 
JlYA'rr, Manton v. Manton (1859), 28 E. J, P. Ac 

M. 82. 

5882. Cancellation of jurat — & resworn with 
new jurat.] -Wlicn^ an «‘rror is discovered in an 
answer aft^u* it has Ixion sworn Ac before it is 6Ied, 
the original fumt may be (^iu»(U;lle<l, Ar. the correcteil 
answer liliHi as resworn. - A .-( 1 . v. 1)(>nninoton 
llosnTAL (Eovernorh) (1858), 22 Ij. J. (4i. 767 ; 
21 E. T. (). S. 18 ; 17 Jur. 206. 


/v. A niendtnenf. 

5883. On affidavit of merits.] In bail by affi- 
davit, time will not be givcm to aimmd a mistake 
in (luj jural, occasioned by the irtih* of the coinr. 
in the country, unless deft. produ(M*s an affidavit 
of inerits. Hfjifoud v. Holloway (182.8), 2 
Dow. Ac Hy. K. B. 862 ; sid) nom. JloLLfiWAY’w 
Bail, 1 E. J. (). S. K. B, 8,8, 

5884. How amended -By supplemental affidavit,] 

('ooi’Klt V. Ahchkr, No. 6017, post. 


Exp. Chin Sc (1893), 2 B. C. It. 313.— 

CAN. 

I . Read over inierpreied.] — An 
alttdATit dravtTi up In a lanfcuaKO not 
understood by deponent, may Ijo reaii 
in ct. if it appears fmm the jurat that 
it waa first read over & inU‘rj>rot«Hl to 
deponent. — Re. Fono Yuk (1901), 8 
B. C. IL 118.— CAN. 

PART VII. SECT. 11, SUB-SECT. 5.— J. 

5870 1. Ertisttre — Whether permitted. J 
— An affidavit. In which there is an 
erasure initialed by deponent, but not 
by the comr., before whom it w^aa 

J. — VOL. xxn. 


flwom, cannot b« uw<?d In ct. — K. e. 
'l’K5fi’I.KTON, Ex p. JaSliH (1877), 3 
V. L. IL 24.— AUl 

6870 ij. .)— If there) i« an 

erasure, obliteration, or alt<?raUon in 
the jurat of an affidavit, it cami<»t l>o 
read. — DoK d. 'I'bidkb v. MoIntosii 
(1871), N. B. DifiT. 30,— CAN. 

6870 ill, .J— In ihv jural of 

an affidavit a wronip letter struck on 
the tyiMJwrlter & ilMm the rijfht letter 
struck over it is not sueJh an erasure 
as to prevent the affidavit lieinif made 
use of. — Re Fairbhothkr (Ofkicial 


AsHiriNKK) e. Baddklbv (190.'}), 23 
N. Z. L. k . 546 .~~ N . Z . 

6878 i. lyUerllneation — Whether per- 
mitted.] — An interllnealJon not noted 
by the comr. does not necessarily avoid 
an affidavit.— L ymtkh v. Boclton 
(1848), 0 U. U. IL (132.— CAN, 

5878 9. — — .j — Lkkmino r. 

Maiwhali. (1870), r, F. K. 27tl. CAN. 

PART VII. SECT. 1 1, SUB-SECT. 6.— K. 

I t. //ow amended — Ry inseriion 
of names.) — Amendment allowed by 
insertion of names In jural of two 
N N 
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Scci. Forvi and conientfi of affidavit: Suh-necU 

6886. By direction of Judge.] —Where the 

namefi of deponent h are omitted in ttie jurat 
through the inadveilence of ilie judge’s clerk, it 
will be amended by direction of the judge.— ii’a: p. 
Hmith (18.'i4). 2 Dowl. 007. 

ylnnafalions ; — Could. Ti. v, NorhTjry (1640). C 0. B. 534, n. 

Refd. Wonham (1848), 10 L. T. O. B. 444. 

6886. After time for filing expired — If originally 
sworn within time.] — Where an affidavit, sworn 
befor<‘ a (*(.)nir., was by that comr.’s own act sent 
up h> the et. in an imperf(‘cl state, the c^t ., though 
tiie time for filing afTIdavits had passed by, allowed 
it to bo sfmt back to be made perfect, first being 
satisfied that it had originally been mode in due 
time.— A’a; p. Hall (1820), 8 L. J. Q. B. 211. 

yi nnolafion :- Dhtd. H. v. Bloxham (1844), 6 Q. B. 528. 

6887. Without reswearing.l — W it^son v. Btj^key, 
No. 6855 , ar/tr. 

L. ICffect of Defective Jurat. 

6888. Not removed from file — Unless scandalous 
or irrelevant*] — The ct. will not order an afTldavii 
which is not/ shown to be scandalous or irrelevant, 
1o be taken oft the file inen^y because^ it cannot, 
upon some tiudiniciil ground, such as a defect in 
the Jurait be ri^ad iri the cause in which it is filed. — 
Brunhwick (I)iJKK) V. Sloman (1850), 1 L. M. & P. 
217 ; 15 B. T. O. H. 02. 


SUB-SBCT. 6. — Joint Affidavits. 

See, now, II. S. C., Ord. 38, r. 9. 

6889. Affidavit defective as to one deponent — 
Admissible as to other.] — Nathan v. Cohen (1835), 
1 Bar. & W. 107. 

5890. .] — Ex p. Edmonds, No. 6781, 

ante. 

6891. .1 — Gill v. Gilbabd (1852), 9 

Hare, App. I., xvi. ; 68 E. R. 764 ; sii6 now. 
Gillbart V. Giix, 1 W. R. 4. 

6892. .] — In the Goods of Woodbijrnr 

(1862), 31 L. J. P. M. & A. 89, n. 

6893. Each deponent must have proper descrip- 
tion.] — CoBBKTT V. Ou^PiEiT), No. 5846, ante. 


Bub-sect. 7. — Statements in Affidavit. 

A. In General. 

Sec, now, R. S. C,, Ord. 38, r. 3. 

5894. Statement of words spoken — May be 
quaUfled “or words to that effect.”] — Not swearing 
expi*essly to words spoken, but adding, or to that 
effect, is a proper caution in an affidavit. — 
Ayliffk V. Murray (1740), 2 Atk. 58 ; 26 K. R. 
433, L. C. 

5895. Statement of date —Must be precise.] — In 

the statement of a particular date in an allidavit, 
where that dat(‘ is essential, it must be stated 
positively. — Willes v. James (1832), 1 Dowl. 498. 

5896. Statements must be on personal know- 


TxirHotjH wworii to «uino ufHdavIt. — 
Fisimu V. Thayiui ( 1837). 5 O. S. 513. 

—CAN. 

PART VU. SECT. 1 1 , SUB-SECT. 5.— L. 

a. Suhaemicnt application not pre- 
iuHicai,} -T\\o ttnMWtTH to liit^irroga- 
torloH, Udiig Htyled in tfic cutiNC, & 
luiltulud in tin) i>ropor ot., wore hottdod, 
*' The anHwei-H upon oath of." etc., it 
proo«H»(iinHr thUH : " To the flint Inter* 
rogatory, ho wUth," etc. 2. " 'I'o tho 
MH?.ond intorrogfttory,” etc., not adding 
he naitli. To tho llfUxinth interro- 
gatory only the ftgimw 15 were alllxed. 
The jurat Htalcd that Ui'nonent way 
Bworii, etc., " Ac made oath that tho 
loregoliig iinywei-y were true, on tho 
8th day of Mureh, 18.54 ’’ ; Hdd : the 
form of the answerH Ac tho jurat were 
defeotivo ; He u yiiiimioiiy obtalnod 
upon them whm diyeharged. ~ Annv v. 
imetCMK. (IH51), I l\ l{. 234. " CAN. 


PART VII. SECT. 11. SUB-SECT. 6. 

b. Affidavit of merit — - Whrihrr all 
ahottld Join, 1 - Vu. : w'het.hor all nhonld 
join In Iht' alUvlrtvlt of merit. Where 
two out. ot three made alBdavlty, 

A: only one Hwore te merlU : — Held : 
iu»uftleleni. — llifi'KY r. AcirriN (1858). 
4 All, 77.— CAN. 

0. One witncaa mrrarina before Utc 
otAer.h-Ona of tlio witnoiMeH Hw ore to 
tho affidavit proving the exwutlon of 
the memorial of a deed imforo tho other 
wit netw If eld : wo objixdion. — Umn 
r. W'mTKHKAU (18G4). It) Ur. 440; 
rer*d. 2 K. k. A. 580.— CAN. 

PART VII. SECT, 11, SUB-SECT. 7.- A. 

6SSS i. BiahtnrtUamntd be on personal 
ktmivkdffe .] — An affidavit verify iiur the 
tH>py of a paper ** that it Ib a into copy 
m tlm doiionont Ib infomied Si verily 
hello von, iB luMufflolout. — C hakr o. 
PAIIR (1845), 2 U. C. IL 08.— CAN. 

5999 .H Ab a general rule, 

each deponent nhould state in hl» affi- 
davit the faote to whioh he Bweara. not 
by referonee to the ytaUnnenta In other 
aiffdavRa tiled. — lie CAnamix Ac 
liHOWN (1857). 2 F. K. «0t.— CAN. 

gggg HI. .^An affidavit made 

by xdtf.Hi ommiiel. oontalwing a mam 
general Btatemout that the pleaa are 


falyo, frivuloiiB or voxatiouH, as ho has 
been infonned by pltf. it verily 
bollevtw, though uneoiitradictod by an 
affidavit on the part of doft., in not 
Hurtlelent. — OiiisoN v. Kii.icy (1865), 1 
Old. 724.-— CAN. 

5896 iv. .1 " When^ application Is 

luado for an order for the appearance 
of an uhyent deft., the affidavit yhould 
ytate, if within pltf.’H knowledge, 
whether Bueh deft, hay a known placo 
of roBldeiK^e abroad, or, Hhouid show 
that pltf. hoH no meann of astjertaining 
doft.’H ixmldcneo. — I ’iitnam r. Uahco 
Hay Uoi'i’KR Co. (1871), N. H. Dig. 
(Ii8.-CAN. 

6896 V. .J — Affidavits are not 

veiithul by a Imld gemiral stateiment 
that the uilegatioiiH in a pleading are 
true. They yhould <?ontuin a blate- 
meiit under oath of facts or cireiuu- 
Htancey which, taki^n together, jii'ove 
tho allegationB to be tnre, from which 
tho ot. or Judgtn may Ih> witiyfietl that 
liio party apjilying how a j>naid f(u:if. 
cjXHc for defly. to auHwer. -y»*e Hodurh 
W iNSUiK (1872), U. K. 1. 254. — CAN. 

6896 vl. .1 — ItKYNoLWH r. Wil- 

liamson (1875), 25 C. V. 49.— CAN. 

6896 vii. .] — In order to support 

an mtler to hold deft, to Iwiil, pltf. need 
not dlBcloae In hl« affidavit tho names 
of the perHtmy on whose information 
he foundB UIh Indlef that deft, la about 
to leave the Urovlnce, where ho flies 
also other affldavliy, Btating facty 
which would JuBtlfy such belief ; in 
that eaat', it In tho yamo a« if tho pltf. 
had yiated that thoBo depommta had 
informed him of tho facto ytated in 
their HffldHvity. — W^AT8o*N t*. Chahlton 
(1870), 40 V. C. It. 142.~CAN. 

5896 vUi. .) — In proc«t>dlnjn) in 

insoiveney by attachiweut the affidavit 
iwimt ytate facta ahowiug that dofla.' 
ootaU^ hay l»©come yubjecd. to w>m- 
tmloory iiuuidatinn : mere hearsay iy 
not BOffielont,— CUI.WKI.L e. llOBKin - 
SON (1877), 1 r. & B, 481,— CAN. 

6896 lx. .] — An affidavit coiwdtit- 

ingof mere hearyay ought not to be put 
on tho ffley of tho ct. — Re Holstkai^ 
(1881), 20 N. B. R. 612.— CAN. 

6SM X. Deft, *« affidavit, sUt- 

Ing ht» iHdiof that bo had a good defonoo 
on tho moritB ; — Heht : Inamfiloient. — 


McDonald v. PenTH (1882), 22 N. B. U. 
148.— CAN. 

5896x1. A statement of pltf. ’8 

i*e«idenoo out of tho Jurisdiction, on 
information & l)eHef Is not BUllloienl.— 
JloLLINUHW’OKTII V. IIOTXI.NOSWOKTII 
(1883). 10 P. 11. 58.— CAN. 

6896 xii. . ]— The aflldavlt, in BUp- 

port of the petition for a winding-up 
order way made by a p<*rson who 
deposed upon Information fit belief, fit 
upon crosy-examination thereon It 
ajipearcd that ho had no pci-eonal 
knowledge of the matters deposed to : 
— iJeld : the affidavit must be treated 
as a nullity. — Re Atlas Canninu Co. 
(1897), 5 H. C. 11. 06 1. -CAN. 

6896 xiii. - — .] — Deft, was arrcHUxl 

upon an order for arrt'sl grant^xl on the 
affidavit of pltf.'s yolr, that he had 

f trobablo c^iuso for iHdievlng, fit did 
K'lleve, that deft., unleya he was 
arrt?yted, way about to leavo the 
province '. -Held : ytjitemeut of belief 
that deft,, is about to leave the province 
being all that is requirt'd under tho 
pmetiee to procure an order for aireyt, 
deft. Is tuitiUod to be dlschanred if he 
negartivc/s Uiut intention, uiilesy pltf. 
can Btatt^ facia from which it ca^u bo 
clearly inferred that it was the inten- 
tion of deft, to leave. — McLAuaHLiN 
Uarriauk I'o. V. Fadkh (1901), 34 
N. R. II. 534.-CAN. 

6896 xiv. .} — A wInding-up ortler 

Anally determines tho rights of tho 
partioB : Sc a petition for yuch an 
order cannot be BUpported by statc- 
ments on information Sc belief. A 
statement on affidavit by; an ac- 
countant, who said that he had ex- 
amined the Imoky of the oo. on behalf 
of jretiUoncry Sc seciixod informatlofi 
from the prcfsidcnt Sc maua^r. Sc that 
he had arrived at the conoToBion that 
the oo. way hotmloasly Insolvent, way 
an expreasion of his opinion. Sc was 
not evidence of tho oo.’h tnnolvency, 
nor of an ackiiowlodgment by tho oo. 
of Its own insolvenoy. — Re Manitoba 
C lOMMifWiON <30. (1912), 21 W. L. R, 
86 : 2 y,\ W. It. 278 ; 2 D. L. It. I.— 
CAN. 

6896 XV. .h- Affidavlty on infor- 

mation Sc boUef are not sufficient to 
support a ]>etlUon iiudor Dominion 
WTnding-np Act, 1906 (c. 144). — Ret 
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led^e.] — Brown r. Lawrence (1850), 15 L, T. O. S. 

5897* *] — 111 support of a rule to onk*r a 

suggestion in order to deprive pltf, of costs in an 
action on a bill for i520, the allidavit of A. statod 
that the cause of action aroHt> m material point 
within ilie jurisdiction of tity Small Debts 
Extension Act, 1852 (c. 77) ; that at the trial B. 
was called as a witness, & stated tliat he indorsed 
tlie bill to pltf. w'ithin that jurisdiction, <fc that C., 
Ix'ing also called stated facts contirming B.’s 
KtaUMuent. The aflidavit of B. t.’. in opposition 
1o the rule, jmsitively stated that the bill was 
indoi-sed to pltf. out of the jurisdiction of the (ity 
ct. : — Held : the affidavit of A. in support of the 
rule stated hearsay evidence in oppositi(m to the 
]) 08 itive oath of B. & C. & was insuttlcient, & that 
the mle must be discharged. — Lee r. 8andell 
(1857), 20 L. J. Q. B. 105 ; 5 W. K. 270. 

5898. Except on interlocutory application.] 

— Bird v. Latce, No. 5009, post. 

Interlocutory proce4‘dingH, see Sub-sect. 7, B., 
post. 

5899. .] — In a suit by a married woman to 

establish lier ecpiity to a settlement of leasehold A 
))ersonal estato to which she was entitled as m^xt 
of kin of her father &. of her brother, a defence was 
std up by answer, on the part of t he husband, 4)n 
th(‘ ground of her intemperance A. adultery, i)art 
of th(*, evidence in support of that defence being 
an atfulavit of a person stating a conversation 
with pltf.’s alh^ged i)aramour, in wliich the latter 
admitted acts of adultery : i/eZd ; an alTldavit 
of mere hearsay evidence ought to be removed 
from th(^ file on the ground of irrehivancy. — 


Kernick V. Kernick (1801), 9 L. T. 800 ; 12 
W. B. 335. 

5900. PRAriK'E Non5, [\ SW ] W. N. 59. 

5901. ~ --.J— Palmes, Paijsiibis B., [lOOlJ 

W. N. 110. 

5902. Effect of evidence on belief only — Whether 
answer required.] — Effect of affidavits lis to fiuits 
on belief only, is to put the opposite party to 
answer them. — ^B usk v. Bketiiam (1810), 2 Boav. 
537 ; 48 E. H. 1290. 

5903. .] — (iiLHKRT V . Endean, No. 

5904, post. 

H. In Interlocutory Proeecdings. 

See, now, B. S. C., Ord. 38. r. 3. 

5904. What Is an interlocutory application — 
Not one Anally deciding rights of parties.] — Upon 
a proceeding which, thuugli interlocutory in form, 
finally decides the rights of the parties, evidence 
on inforntation & belief is not admissible, A the 
party against whom it is adduced is not bound 
to contradict it ; but if in the ct. below ho dtHils 
witli the evidence os admissible, he may be pre- 
cluded from objecting ttj it before the (!(,. of 
Appeal. — OiLRERT V. Endean (1878), 9 Oh. D. 
259 ; 39 L. T. iOl ; 27 W. B. 252, U. A. 
AnnoMions : — ^Refd. Jie Diamond Fuol To. (lH7i)), 13 Ob. D. 

400. Mentd. Gaudot Edm-iH 8.8. (U). (1870), 12 (Jh. D. 

882 : Arkwrijyht v. Now bold (1881), 17 Ch. D. 301; 

Charles v. Butson (_181)5), 30 8ol. Jo. 340: 'rumor v. 

Uroon (IBOfi), 43 W. 11. 637 ; Ainsworth r. Wildijur, 1 1H96J 

1 Ch. D. 073 ; StepheuBon v. Garnett, [1808] 1 g. B. 077 ; 

Halford v. Hardy (1800), 81 L. T. 721 ; (Marten?. llol>ert«, 

(1003) 2 Ch. 312 ; Townond r. 'rownend (100.6), 03 L. T. 

080 ; Jtc Lauudor, Launder r. Ulchardw (1008), 08 1^. 'i', 

664. 

5905. Affidavit may be on information & belief — 


COI-OMAI. INVT<’4«TMKNT CO. OF Wl.VNI- 
VKO (1913), 20 W. li. K. 301 ; 23 Man. 
L. It. 871.- CAN. 

6896 xvi. .} — III an action for the 

rtM'.overy of personal property tUo 
affidavit mode by the manager of an 
incorporated co. under which the 
sherift seized the property, which 
stated that he had personal knowledge 
of the facta deposed to, is sufficient 
without stating ids means of know- 
ledgu.- D aluousik Lumuku Co. v. 
Wackku (1016), 44 N. B. K. 81. - CAN. 

6902 i. Effect of evidence <m belief only 
— Whether answer reyniired,] — JJ. v. 
Wir.KTKHON (1877), 41 H. C. B. 1.— 
CAN. 

d, SUiknient of time of service.] - 
The affidavit of scrvlcv of a declaration 
in e jectmentj & notice upon the fycnant, 
must show the time when the deelara- 
tloii, ott!., was served. ~ Dok d. 8 hkr- 
wooij V. Rok (1810), 6 U. C. U. .310.- 
CAN. 

«. HUitement of manayement of 
business — Bhouring source of informa- 
tion .) — An affidavit by pltf.’s agent, 
stating that be had the manageineut 
of all pltf.’s business In tills country : — 
Held : sufilcient to show his source of 
information. — M cEwicn r. Boui.ton 
( 1869), 2 Ch. Ch. 399.— CAN. 

PART VII, SECT. 11. SUB-SECT. 7.— B. 

6905 i. A fkUivit may be on information 
tt' belief — Sources muM be stated .) — 
Where deponents reside far from the 
debtor they should state the gn>utidB 
of their belief. — B ank or Upcrk 
Canada r. Spakford (1832), 2 O. 8. 
373.— CAN. 

6905 ii. An affidavit of 

pltf.’s attorney, stating the absence of 
a raateriai witness, & his belief tliat 
the testimony of the witness could bo 
procured at the next circuit, is not 
sufficient to oppose a rule for Judgment 
as In case of a nonsuit for not going 
to trial pursuant to notice, Yidthout 
statliig toe grounds of Ms }>elief. ~ 
MrrCEBKLLr. Oui'PAUK (1838), 2 N. H. B. 
(Ber.) 433.--<3AN. 


6906 iii. .] — Where a party 

to a suit l!» a justice’s ct. after the ex- 
piration of thirty days obtained a rule 
nisi for a certiorari to remove the 
judgment on an affidavit, simply 
Htatlug that ho was Informed k, 
bollevod one of the jurymen was 
muler fige : — Held: the rule was im- 
properly grante<L — B. v. I’Kiu.KY 
(1874), 2 Pug. 449. -CAN. 

6906 iv, .] — In an affidavit 

to hold to bail under 38 Viet. c. 4, s. 2, 
it is not sufficient to swear In the words 
of the statiftts without setting forth 
ttie grounds of nltf.’s expectation of 
recovering ids debt by deft.’s arrest. “ 
STKriiKNHON r. El.Litrrr (1876), 3 I’ug. 
199.— CAN. 

5905 V. ,) — In an affidav it 

to iiold to ball, under 37 Vlct. c, 7, 
s. 7 7, It is not sufficient to follow t,he 
words of the Act without setting fort h 
th<' grounds for deponent’s belief that 
deft, is about to quit the province & in 
what manner pltf. will be prejudiced 
in prosecution of his suit. — Mr-HJAU.UM 
V . I’KRKINM (187.0), 3 Pug. 18.0.— CAN. 

6906 vi, An affidavit of 

deft.’s attorney, stating that the deft, 
had a good defence to the action on the 
merlte, as bo w'os Informed & believed ; 
that be had intended t/O appear in the 
action, & thought ho had done so imtii 
be beard of the ludgmerit. stating his 
reasons for so thinking -.— field : suffi- 
cient to let deft, in to defend tm terms. 
— Okhmai.v V . Watt (1887), 28 N. B. H. 
266.— CAN. 

6906 vil. . )— Where the affi - 

davit of a pltf. stated that he verily 
believed it was no<x»»sary for pltfs. to 
got immediate Judgment in order to 
protect their iuterests tic prevent any 
disposition of the estate that might 
be prejudlciat to the creditors, but no 
facta were set out upon w'hich sueb 
belief was founded, tic the utmost 
shown wauB that deft, was in financial 
straits, 6c had refused tA> subniit his 
aiTalm to investigation or to make an 
assignment : — Held : a motion under 
Gon. little 714 tor Judgment before 


appearance must be refused.-- G ukknf 
V. WuiOHTdSSS). 12 P. It. 420.— CAN. 

6005 viii. .] — An affidavit to 

hold to bail should ho direct 6c pOHitive 
as to the cxistance oi a cmiuso or ac'lion. 
An affidavit to hold the lua-tor of a 
vessel to bail on an action for negli- 
gently losing a scow, which statAHl that 
the scow had been taken to the vessel 
with deals for loading, 6c made fust 
thereto, & taken ciiarge of by the 
master, but only alleged the negligenco 
of the master. Ac eonsequent Joss of 
the scow, as matter of Irtforinatlon Hi 
belief ; -Held : Insufficient. — .yAvnre v. 
WILLIAMH (1889), 29 N. B. Jl. 631. 
CAN. 

6906 lx. - - .] — An affidavit to 

bold G> bail after tbe eouiinenoement 
of an atitlon by writ of summoiiM Ac 
before judgment n<‘ed iH»t sLite the 
reasons f«ir deponent’s belief that deft, 
is about to leave the province, 
McManuhv. Weu>{ (1890), 29 N. B. B. 
449. CAN. 

6906 X, “ .] The nucontm- 

dicted affidavit of a cniitiscd, that he 
vt?rily believed that U. travelled a 
distance of 720 miles for the purpose 
of attending Sc giving evidonoo, etc., 
is not sufficiently positive to warrant 
the clerk taxing witness fesis threon.— 
I,oviTT V . Hndwuali, (1896), 33 

N. B. It. 368.- CAN. 

6906 xi. .} - Mahhjcy- 

Harrim Go.r. Waricnku (1897 ), 12 Man. 
L. H. 48." CAN. 

6906 xii. .J~ Pltf., who lived 

out of tbe jurisdiction, moved sot 
aside a 7 )r*iecipe order for sfKmrIty for 
costs on the ground that he owned 
real estate of sufficient value within 
tbe Jurisdiction to WHmro costs. The 
affidavit in support of the motion 
allied that haft a section of land in 
the province woe vesioii in him Ac that, 
according to the lyest of ids knowledge, 
information & belief it wan worth 
13,006, Sc that It waa unincumbered 
as he was Informed Sc verily believed : — 
Held : such affidavit did not comply 
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Sect. 1 1 . — Form and contentn of affidavit : Suh’Sect, 
7, B. ; sul) ‘f(ecl . S.J 

Sources must be stated.] — Bi^hton v. IVIaloon 
(1740), Barn. Oh. 401 ; 27 E. B. 005, L. C. 

5906* .J — Whore a voasol has boon 

seized on charges ot' ofTonces against At ts (4f Ihir- 
liamoni other tlian that usually called the JSaviga- 
tion Act, it, on the trial of the infoimation filed 
thereon, tiuj question he likcdy to turn on the fact 
of the ship belonging a foreign subject, the ct, 
will, on motion, grant deft, a commission to 
examine pc!i*sonH residing abroad, make it part 
of the order, that tlieir depositirms shall be re- 
(;eiv^ed in evidence on the trial. 

I^he alTldavit of the solr. for deft, will be received 
in sup)>ort of such a motion ; ta it will be sufticient 
if lie swear, that he is infoTmed of, A: believes the 
staUamnits in the bill, if he also add, that his 
beli(d is founded on documents in his possession, & 
that, from tlu^ nature of the defence involving the 
qiKistion of what country the ship belongs to, he 
considers tlu; commission necessary. — Lakaooity 
r. A.-d. (ISId), 2 Brice, 172 ; Mb K. K. 5H. 
AnntiUiiitynH : — Mcntd. A.-d. v, liovet (IK4U), 3 Dow. & L. 

4\)2 ; Dynon v. A.-(l., 11911] 1 K. 11. 411). 

5907. .J — Ilecovery not pennitted to 

he amended on unqualified atlidavit that the t>oh- 
session had gone with the title for a period long 
before the know'h'dge of d(*ponent, not stating 
the grounds of his bc‘li«d.- Noble, Demandant 
(1817), 7 Taunt. 8117 ; 1211 K. K. 277. 

5908. .] — An or<ler for the arrest of a 

deft, under sect. 2 of Judgments Act, 1828 (c. 110), 
may be made on an allklavit of pltf. that he lias 


been informed & believes that deft, is about to leave 
England, provided it state the name & description 
of the person from whom he received such in- 
formation.— (Bbbons r. Hpaldino (1842), 11 
M. ^ W. 172 ; 2 Dowl. N. S. 811 ; 12 L. J. Ex. 
JS5 ; 7 Jur. 21 rt52 E. K. 702. 

Annotahons : — Expld. Arkcuhoim v. Colcgrravo (1845), 13 

M, & W. 620. Mestd. Heath v. Nesbitt Qb43), 1 1 M. & W. 

600; Bullock v. Bentinck (1850), 16 L. T. O. 8 174 - 

Kilkenny Ky. v. FieUien (1851), 15 Jur. 191 ; 8andeiton 

V. iToetcr (1854), 10 Exch. 189. 

5909. — — .] — Evidence of belief only is 

admissible on interlocutory a))plication, though 
not at the hearing of a cause, &; the gmunds of 
such belief are properly stated in the affidavit, 
even in the case whert? such girmnds consist in 
great part of convei’sations wdth third pei'sons, 
who might be but are not produced, ^ wlterc 
the deponent swears that he disbelieves the state- 
ments made to liim by sucli i)er8ons. — B ird t*. 
Bake (1803), 1 Hem. & M. Ill ; 8 B. T. 632 ; 71 
E. K. 40. 

Anw>tatio7iH Mentd. Smith v. Hancock. [1801] 2 Ch. 377 ; 

Cory V. llaniHon (No. 2) (1904), 48 8ol. Jo. 350. 

5910. .] — An affidavit stated that 

depommt had been infomied, believed, that 
negotiable securities had been negotiated, & that 
he was unable to ascertain in w'hoso hands th<^y 
w*erc : — Held : such afOdavit w'as insulTicient in 
not stating the grounds ot belief, A: tlic steps taken 
to asceHain who w’ere the lioldors of the securiti(\s. 
— ](e Anderson, Ex p. Dobson (1804), 10 B. T. 
802 ; 10 Jur. N. S. 812 ; 12 W. B. 1004, B. 0. 

6911. .] — Bi)on the applh^ation of the 

receiver in a cause suppoHed by an affidavit 


with Queen’s Bench Act, 1895, r. 500, i 
It did not iflve pttf.’H grounds <if 
))ellet, tc there was no Huflloicnt evi- 
dence to HUpport pitf.’n application. — 
DOHSON V. 1.IUAHK (1897), 1 1 MllTl. L. U. 

6 20. —CAN. 


5906x111. .l~'An aflldavlt 

leading to an order for an rx juris writ 
HhouUl show the urroundM on wliioh 
deponent hclievcH that pltf. has u good 
cause of action. Nohtukus Oountiks 
iNVicsTMKNT TiU'sr, Lti». (Foukion) V. 
Nathan (1900), 7 B. 0. B. 130.- CAN. 

6905 xlv. .1 — Affidavit 

founded on leading t-o an order for an 
fx juris writ (M>utalning aUegatlons of 
fuel which ninst neceHsarlly have been 
founded on inforniation A’ belief only, 
must stuU? scurx'c of information. ~ 
Tatic V. Hknnkhhkv (1900), 8 B. C. K, 
220. - CAN. 


6905XV. - “ - --,] -An application 

for He<’-urity for costs <*n the gnmnd 
that pltf. Is tnsidvcnt A Is only 
noinltmlly lntoresto<l In the acthm. 
should he bused on an atlidavit oi 
belief on ilefi.’s part that KVich art* the 
faotH, A such an atlidavit should at 
least be funilsbed by deft, before he 
utUmipta to establish the facts by 
examining pltf. Snnhk: the proiwr 
prat^tiee in such a case Is to have the 
grounds set f<»rth in the notice of 
inotloo. — PiuTCHAKit t\ I’ArrisoN 
OU^(K)^ 20 C. b. T. 435 ; 19 l\ U. 277. 


6905 xvi. d Hy decree of 

8ept. 18, 1878, in a partition action, 
it, was dlrcctett that tlie share of an 
Infant deft., M., should remain lu ct., 
A the interest thereon should be paid 
to his father, a eo-deft., as tenant by 
the curtesy. On Hept, 24, 1900, M. A 
his father moved for payment out of 
M,'« share upon the father’s afMdavit 
Identitylug the Infant deft, as his son, 
M., & stating that M. was of age. 
having reachtxl Um age of twenty -one 
years on Feb. 5, J899 -iirW .* tiic 
proof of the age was not sufficient, the 
father not having stated his reasons 
ftir believing that the son was of ago 


rtwords In support of his sUiteinent. — 
Toi/ro.v V. AlAcUUKiiOK, 20 C. L. T. 
391. -CAN. 

5906 xvii. Affidavits 

must state the source on which belief Is 
foundtni.- ( 3iong v. McMoukax (1901 ), 
8 B. B. 261. -CAN. 

5906 xviil. .]-Gri(J«.-^ r. 

G1(A1s( 1904), 5 Terr. L. B. 501.— CAN. 

6906 xix. .] —In an interlo- 

cutory rirt»ceedlng applying for m^curity 
for costs pltf. took out a Huiiimuns on 
deft. *8 anidavlts : — Urld: tbo Name 
being defective kIiico pltf. did not in 
the sanu5 set out the gi'uunds on which 
lie obtained Ids facts could not be 
stren^hened by the tiling of an addi- 
tional artidavlt.— Kkuh t*. .Si;tf,k 
( 1905). 6 Terr. L. B. 255.-~CAN. 

6906 XX. — - .1“~Ma(^dunalj) 

c. SOVKKKUIN Bank (1912). 21 D. \W . U. 
702 ; .3 D. \V. N. 1006; 2 1). L. B. 
892,— CAN. 


6906 xxi. .) ~ Mtdion toex- 

tcud time for giv ing secuHty for costs, 
'rhe aflUluvlt on which the motion was 
bttsixi was made meridy on inforinaticm 
6c. Indicf. & was imt tiled until after the 
iioUoo of motion was served. The 
master la chttinlKUs refnsixl to ctm- 
sider the atlidavit in view of its non- 
eompHance with Con. Kules 518 & .524. 
- XiKMiNKN r. Dumk Minks (1912), 23 
O. \V. B. 405 ; 4 O. \V. N. 301 ; 6 
D. L. K, 899,- ~CAN, 


5906 xxli. .) -Affidavits in 

which the deponents state the essential 
matters on ladief only, &: do not state 
the grounds of that belief, cannot be 
ac4H*ided as «?vidcace. — U. r. Point 
tjRAV LK'KNMK CoMits. (1913), 20 

W'. h. B. 46. CAN. 


6906 xxiii. .] — An affidavit 

on Information & Iwilief, not giving the 
gi'ounds of l>eUef nor the source ot the 
informatlun, is no foundation for an 
order allowing service of writ of sum- 
mons out of the jurisdiction. — D avis r. 
W’KNATl^IICK VaLLKY FIUUT GKOWKRft' 
(1913), 23 W. L. It. 320 ; 3 
XV. W. IL 922 : 9 D. L. IL 402.— CAN, 


5905 xxiv. Deft, niovtul 

1.0 set aside a writ of attachment issued 
by pltf. : -livid : aii api>lication for a 
writ of attachment is an interlocutory 
J ) roctHul i ng ; &, thcjvfoiv, two para- 

graphs in tl»e affidavit upon which the 
order for the issue of a writ was based, 
eonlainiug statenieiits ou information 
& iiellef, without giving the souive of 
the information tir the grounds of 
belief, were not available to support 
tlie order. — H oi.k r. Simpson (1914), 
27 W. L. K. 689.— CAN. 

5906 XXV. .] — The ct. will not 

refuse to consider an affidavit prodintcd 
in answer to affidavits upon which u 
rule absolute for a cerlwrari to removi) 
an asseMRineut & a rule nisi to (piash 
the same wei'c grantt^d, on the objeeUon 
tliat it is based only ou information A 
belief, if it states the source of the infor- 
luatitm. — Jl. r. Mahyhvui.i.k ’I'own 
AsHESSona (1919), 46 N. B. 11. 330. 
-CAN, 

6905 xxvi. .] — An affidavit 

by deft . mendy stating that he had Ixhui 
informed Ix'Ueves that pltf. liaa ni» 
visible means, is defective for not 
showing the source whence he has 
derived his information.— MoHfN 
Crekpon (1878), 2 L. B. Ir. 115.— IR. 

6905 xxvii. — . ] — Where pltfs. 

were a limited liability co., A the 
affidavit grmmditig the motion for 
hnai judgment was made by a book- 
kevtKir in nltf.’s employ who did not 
show or alfegi^ that the foots depmanl 
to W’cre within his owtx knowlcdgtv & 
who did not allege that he bad pltf.’s 
authority to make the affidavit 
JtcUl : the affidavit was dcft?ctlve, &; 
a supplcineutal affidavit filed pending 
adjournment could not bo itdiod ou 
to supply the defects In the original 
affidavit.--lMPKRiAL ToBAfxX) Co., 
Lti>. r. Mi'Alustkk (1916), 50 I. L. T. 
156. -IR, 

nifr reiaxtdA — 

The ct.. In a nroiH^r case, may relax 
the rule requiring a deponent to state 
his means of information ; wj^re 
deponent swore that sneb a dl^osure 
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fountltnl on infomiation & belief only, the ct. 
ordered deft., who had obtained payment of 
certain debts adA^ersely to tlie receiver, within one 
week to make an affidavit of the amounts as re- 
ceived by liim, & to pay the same to the receiver, 
or in default to be committed. — l*AiiKEii 
FococK (1874), 30 L. T. 458. 

5912. .] — Where an affidaAut is made 

upon information & belief the rules of the ct. 
require that deponent should state what are the 
grounds of his information & belief (Jessel, M.R.). 
— Quaktz Hill Consolidated Gold Mining Co. 

V. Beall (1882), 20 Ch. I). 501 ; 51 L. J. Ch. 871 ; 
40 L. T. 740 ; 30 W. R. 583, C. A. 

Annotations — ^nsd. Bonnard v. Perryman, [1891] 2 Cb. 
209. Menid. Quartz Hill Consolidated Gold Mining: Co. 
V. ICyro (1883), 11 Q. B. 1). 674; Poulctt (commonly 
called Hinfon) v. Chatto & Wiudu.s & W'alford (1887). 4 
4’. L. 11. 35; Pollard v. I’hotographio Co. (1888), 40 
Ch. D. 345 : I^ondon Motor Cab Iboprlctors Awsocn. & 
British Motor Cab Co. r. Twentioth Century Press (1912), 
Ltd. (1917), 34 T. L. It. 68. ^ 

5913. ,] — Where an order was ob- 

tained ex parte for the examination de hcnc esse 
of tlarty witnesses, the solr. of pltf., in his atVidavit 
in support of the motion, merely alleging that they 
were over seventy years of age, ivithout stating 
the grounds for the allegation \ -~Held : the 
aflidavit of the solr. was insullicient under R. 8. C., 
Crd. 38, r. 3 .--Biddeii v. Bridges (1<S81), 20 
Ch. 1). 1 ; 53 L. J. Ch. 179 ; 50 L. T. 287 ; 32 

W. R. 415, C. A. 

Jwnotob’oiis.--— Consd. Bonnard a Perryman. 11891 J 2 Ch. 
269. JBentd. Grammond r. Thornr»Hou (1895), ll T. L. It. 
572 ; lie Wagstuir, VVagHtaff v. Jalland (1907), 96 L. T. 
005. 

5914. .]— An affidavit by deft, plead- 

ing justification of a libel in opposition to an intcT- 
locutory motion for restraining tlie publication 
must sliow the grounds of his belief in such justitl- 
eation, A;, in default of any such grounds being 
shown, the ct. is juatified in granting sucli an 
injunction.—BoNNAUi) v. PiRtityMAN. {1891 J 2 Ch. 
209 ; 00 L. J. (Jli. (U7 ; 05 h. T. 500 ; 39 W. R. 
435 ; 7 T. J.. ll. 4 53, C. A. 

Annotations: — Mentd. SalomoiiH v. Knight, [1801] 2 Ch. 
29 4 ; Collard r. Marsholl, 11892] 1 Ch. 571 ; Lee v. Gib- 
blngs (1892), 67 L. T. 263 ; Champion r. Birmingham 
\inegar Bitnvery Co. (1893), 10 T. L. It. 164 ; He Evelyn, 
l.j- p. General Public VVoikM & AhhcIs Co. (1894), 1 Mann. 
19-5; MouHon v. TuHHandK, Monson r. TuHHaud, IIH9 4J 
1 Q. B. 671 ; White r. Mellin, [1895] A. C. 15 4 ; LchIIc v. 
'Pucker (1896). 40 Sol. Jo. 780 ; Lyonn t:. AVllkinK. (1806] I 
('h. 811 ; NewUm r. Amalgamated MuEieianK’ Union 
(189G), 12 T. L. It. 623; London SC Northern Bank v. 
Neumes (1899), 16 T. L. ll. 76 ; Cowley r. Cowley, (1909J 
P. 305 ; Ellin r. National Union of ConHervalive it Con* 
Htitutional Ahsociw,. MiddleUin, 8c Southall (1900), 44 
Sol. Jo. 750 ; Conelli r. Wall (1906), 22 T. L. It. 532; 
WatHon r. Daily Iteeord (Glasgow) JAd,, [1907] 1 K. B. 
853 ; Dyson r, A.-G., (1911 ) 1 K, B. 410 ; It. v. Bluineii* 
feld, Exj). Tupper (J912). 28 T. L. K. 308. 


6915. .] — Saccilvuin Corpn., Ltd. v. 

CuEAncAL A Drucjs Co,, J/ri)., No. 5512, ante. 
5910, - — An aflidavit or information 


A belief founded on statements made to deponent 
by an informant, who declined to repeat them on 
affidavit unless subpmnaed, was not admitted on 
401 interlocutory motion, in a case where tlie 
informant might have been but was not sub- 
pa*na<‘d, A no irremediable injury could result 
from tlie exclusion of the evidence. — Re Biruell 
(Anthony), Pearce A Co., Doig v. Birrki^. 


(Anthony), 1’earce A Co., JU 
(Anthony), Pearce A Co., Guoos v. 
(Anthony), Pearce A Co., [1899] 2 Ch. 50 ; 08 
L. J. Ch. 444 ; 80 L. T. 088. 

5917. ^ affidavit of information 

A belief, not stating the source of the information 
or belief, is irregular, A thei'cforo inadmissible as 
evidemee, whether on an interlocutory or a final 
application ; A a paity or solr. attempting to use 
sucli an affidavit will do so at his peril as to costs. 

When a deponent makes a statement on his 
information A belief, ho must state the giYiuiiti 
of that information A belief (Rigby, Jaird). — 
R^ Young (J. L.) Manufacturing Co., IjTD., 
Young ?\ Young (.1. L.) Manufacturing Co., 
Ltd., |J900j 2 Ch. 753; (i9 L. J. Ch. 898; 83 
L. T. 418; 49 W. R. 115, 0. A. 

Annotation : — Re!d. Lumley i\ Oaboriio (1901), 70 L. J. Q. B. 

416 . 

5918. .]— By C. C. R., Ord. 25, 

r. 14 (b), where a judgment is j*ecoveivd against a 
firm A pltf. seeks to eiiforci^ it by judgment 
summons against a person whom lie alleges to be 
a jiartner in the firm, ho sliall file an affidavit in 
Porm 52 (c), A tliereupon a judgment summons 
shall issue ; - Held : tlie statement of pltf.’s sources 
of information A grounds of belii'f that tlie person 
against wliom the judgment summons is sought 
was a partner is a material part of the form, A its 
omission from the affidavit will render irregular 
the issue of the summons A all BVibsetiuent pro- 
ceedings tliereon. — Lumi.ey v. Osborne, [1901] 

1 K. B. 532 ; 70 L. ,1. K. B. 410 ; 81 J.. T. 401 ; 49 
W. R. 374 ; 45 Sol. .lo. 277, D. C. 

5919. Belief must be stated.] — Where the (nd- 
derice of intention to abscond, A jirobable cause for 
believing the debtor is about to quit lOnglatid, 
with int(‘nt to delay the ci'oditor, is founded on 
hearsay information, the affidavit in support of 
tlui application for tlie warrant must (^xpriissly 
stale deponent's beli(*f in the correctness of tlie 
information so received. — Candy v. Waugh, 
Quick v. Jluisii (1853), 21 i.. T. O. 8- 201. 

5920. .] — In a creditors’ suit an affidavit by 

the solr. of pltf. deposing that one of dtdts. wliose 
estati3 was sought to be administered liad stated 
to liim that a power of attorney autliorising the 
sale of the estate had benm sent out to two other 
defts., who W('re also interi'sted in the estate, A 
w<‘re living out of the jurisdiction, A- liad been 
returned duly executed by them, but without 
stating that lie, idtf.’s solr., beli<!vc‘d the statement 
le be true '. Held : not to be sufficient evidence 
on which to make an order for substituUid service 
on two tlefls. who wei*e out of the jurisdiction. — 
Brookeu V. Smith (1801), 30 Ji. ,L ('h. 070; 4 
L. T. 515. 

In garnishee proceedings.] -N’cc PiXEcuTioN, 
Vol. XXr., pp. 035-037, Nos. 2100 2100. 

Affidavit verifying cause of action,] - Net* Prac- 
tice. 


Sub-sect, 8.- Tranhlation.s of Affidavit. 

5921. Affidavit in foreign tongue — Verified 
translation must be filed.] -Simmonds v. Du 


would tend to defeat the ends of 
iu&lloe, the ct. dlspetuscd with it.— 
Meuc’iiam^’ KxritRSS Co. r. 

MoitTON (18C8), 15 Gr. 274 ; 2 Ch. Ch. 
319.— CAN. 

g. — order for alGjnd- 
aiioe of \vltnc5tw*e« for uxaiiilaation for 
the purpoiieH of a suit iu a foreign ot. 
itt OQjy an interlocutory order & may be 
founded on affidavits sworn merely on 
iulonuation A boUof. — B ank ok Nova 


.Scotia v. Booth (1910), 19 Man. L. Jt. 
394. -€AN. 

ji. J — AfllduvitH III HUpport. of 

upjrtioatiou for ttecurlly for eoMt« i« 
Relent if It Htatea that deft, haa a good 
defenoo upon the merits He that tlnulepo- 
nent is informed & verily Isjlieveb that 
pltf. rowidoH outHide the proviin3e.-~ -Gam- 
ebon r. Royal BankokGanaoa ( 1914 ), 
30 W. L. U. 157; 7 W, W. R. 693; H 
Soak, L. IL 19; 21 V. L. U. 821.~-CAN. 


PART VII. SECT. II, SUB-SECT. 8* 
6921 i. Affidavit in foreign tongue — 
VvrifU'd translalitjn must he fHed.\~^ 
'I’hc luiHwer of a foivlfmor, who does not 
itudcrHtand Eugttsh, must tie sworn in 
tlie language he sfieaka, & l>e filed with 
ail Engiish trarmlatiou ; At if he (lie an 
answer in Eiigtish only, It will bo taken 
o(f tbo (lie. -Havrs V. LiSQUts (1825), 
274.— IR. 


translation may be 
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Evidence. 


Sect. IJ , — Form and conlculs of affidavit : HaJi-sccls, 
8, 9, lOcfcH.j 

Bajirb (Countess) (171)1 ), 3 Bio. C. C. 203 ; 29 
E. B. 526. 

6922. .]—Re Eady, No. 5795, ante. 

6928. Affidavit of veriflcatlon—Must state trans- 
lator understands foreign language.] — Where a 
part of the proceedings in a recovery taken in 
Branco were written on paper & in the French 
language, & a copy thereof ingrossed on parch- 
ment in Englisli, A certified by a notary to bo “ a 
faithful translation”: — Held: the notary must 
also make affidavit that he understood the French 
language ; & the proceedings must bo retaken on 
parchment,- -/fc Nicholas (1829), 7 L. J. O. S. 
C. P. 169. 

6924, Dispensed with by consent.] — Affi- 

davits sworn in a foreign language, with an English 
translation attached, such translation not being 
verified by an interpreter, allowed by consent to 
bo filed, office copies of the English parts only 
autliorisod tc3 be issued. -- Kkime us v, Diiitck 
(1856), 4 W. B. 605. 


Suji-HicoT. 9. CoNS'niuirriuN of Affioavit. 

5925. Meaning apparent.] —Anon. (1773), lx)lTt, 
271 ; 98 E. It. 018. 

5926. ,j — Clerical errors such as “ deft.” 

instead of ” deponent,” ” ct.” instead of ” onic(? ” 
hold immaterial in an affidavit wh(u<; the meaning 
was clear. - Anon. (1815), 1 Chit. 502, n. 

6927. .] — Defective allldavits cannot be* 

amended. The ct, will riiad the defective affidavits 
acconling to their obvious meaning i£ tlu? eriore are 
MO manifest that the moaning is appanmt. — JOaoich 
V, OlUMWOOD (18^7), 8 I A T. O. S, 308 ; sxibscqunit 
proceedings^ I J^xch, 01, 

Anjiotaiifnis Reid. LookcU v. Nikloti (IH47). 10 L. T. O. S. 

ICC. Mentd. Kvaaa t?. VVullou (1HC7), L. 11, 2 U. P. 015. 

5928. ,] —An affidavit, which was not sworn 

till 8ept.,stat<ul that a debU^r’s summons had boon 
served on ” lOt-h Aug, inst.” : — Held : this error 
<lid not invalidate the affidavit, as the words 
‘‘ Aug. inst.” could not nuNui anything but Aug. 
hist past. Fe Hunt, Fx p. Hunt (1872). 8 Ch. 
App. 231 ; 28 L. T. 3 ; 21 W, U, 101, 1^. .1.1. 
AnnoUUion : ~ -Mentd. lie Lnaouator, /i> p. Liiiiciiator (187C), 

:t Ob. 1). 4U8. 

6929, Ambitious word—** Sterling.”] -(1) Qa. : 
whether a British Consul, resident in a foreign 
port, has authority to t-ako au affidavit of debt for 
the purpose of holding a party to ball in this 
country. The judges equally divided in opinion 
upon the point. 

Alfidavit of debt made in Hpain, that deft, was 
indebted to pUf. in so many pounds sterling : — 
J/eld : ill for not goitig on U) miy, pounds 
sterling English,” for, 7ton consiat but that it may 
be Irish sterling money. Pu KAHno v. Machado 


(1825), 1 B. C. 880 ; 7 Dow. & By. K. B. 478 : 
107 E. B. 1288. 

5960. .] — ^Wliere an affidavit contains an 

ambiguous word, the ct. will not construe it to 
bear the same meaning as some more appropriate 
& well known term, which might have been u^d. — ^ 
K. V, Manchester & Leeds By. Co. (1838), 8 Ad. 
& El. 413 ; 3 Nev. & P, K. B. 439 ; 1 Will. Well. 

H. 458 ; 7 L. J. Q. B. 192 ; 2 Jur. 857 ; 112 
E. B. 895 ; svhacqaent proceedings^ 1 Per. & Dav. 
104. 

Anihotationa : — Mentd. II. u. Picklos (1R42), 12 L. J. Q. U. 
40; K. V. G. W. Hy. (1814), 1 Dow. & L. 874 ; Taylor r. 
aomBon (1844), 11 Gl. & Fin. 610 ; Tiltr. Dickaon (1847), 
4 C. H. 736 ; Dodgson v, Scott (1848), 2 Exch. 457 ; 
Cordon v. Universal Gaslight Co. (1848), 5 Ily, & Can. 
Cas. 677. 

6931. Word used colloquially.] — In ijlcading, 
words must be used in their legal sense, & if the 
matter pleaded is connected with an Act of Par- 
liament, the Act must be looked into to ascertain 
what force the word in question has. But, in an 
affidavit, words may bo used in a colloquial sense ; 
or then facts not necessarily compi*chendod within 
that sense sliould be stated (Coleridge, J.). — 
It. V. Sj.A'in’KU (1840), 1 1 Ad. El. 505 ; 3 Vw. k 
Dav. 203 ; 9 L. J. Q. B. 115 ; 4 J. P. 73 ; 4 Jur. 
310; 113E. It. 507. 

Annotalhn .— Mentd. It. v. Qtiaylo (1840), 11 Ad. & Kl. 508. 

5932. Construction most in favour of deponent.] 

— A rule calling upon justicc^s to show cause why 
tluiy should not issue a distiess warrant, was 
fourHl<‘(l upon an alfidavit, showing the refusiil 
only but not stating the proceedings which took 
placjc before the justices, or the reason w'hy they 
refused. 'TJio parties .showing the cause against 
the rule made no affidavit : — Held : the affidavit 
niust be consf rued in favour of the party making 
it ; tlio rule .shf)uld be absolute'. — K. v. DkvisrelTi 
(1851), ,3 E. k B. 372 ; 23 L. J. M. C. 121 ; 118 
E. B. 1181. 

Antu>laUons : — Mentd. K. r. Kingswiiifurd Oversoers (1854), 
3 K. & H. 688 ; liaokhourto v lUnhopwourmouth Chui*cli' 
wuixIciiH (1861), 7 Jur. N. H. 338, 


Sub-sect. 10. — Mistakkh ani> Umissionh in 

AFFIDAVII'S. 

See, now, B. S. C., Ord. 38, r. 14. 

6933. Omission of ** oath ” — Whether affidavit 
I admlSSlbleJ -ANuN. (1772), i:x.llt, 85; 08 li. K. 
515. 

5934. .] — An affidavit, in which the 

word oath ” was omitted : — Held : insufficient, 
— Oliver v. Pkk e (1834), 3 Dowl, 201. 

AnruilaUmis : — FoUd. Doo d. Hritlon r, Clarke (1842). 12 

n. J. Q. B. CD ; I’liillipa r. rrcutlce (1843), 2 Haro, 642. 

5935. .] — An affidavit commencing 

thus : ” O. S., of, etc., maketh k saith,” the 

word ” oath ” being omitted will not be r(?ceived 
by the ct., oven though it purports by the jurat 
to liavo been duly swoni. — Doe d. Britton v. 


read in court) — An allldavit drawn up 
In a language nut understood by the 
dopommt oaunut bu road In ct. ; It 
imwt be drawn up & Bworn to in tho 
languor of tUu deponcut, but a 8 worn 
tnuialAtlon of it may be road in ct. — 
lie Ah Oway, Kx ik Chin 8u (1893), 2 
B. 0. U. 3*3.— CAN, 

PART Vll. SECT. 11. SUB-SECT. 9. 

l. iicfrrrnte to jurat— Po explain 
ilaUA — Thv jurat may bf' refernHl to, to 
explain the date ol a foot dopi»»ed to in 
Uie alQdarit. — L yman r. bukthuon 
(1862). 2 C. L. Cb, 108,— CAN. 

PART Vll. SECT, 11. SUB-SECT, 40. 

m. OmloNbti of by whom money 


lent ,] — An attachinciit wa 3 set aside, 
tho affidavit being for inoiioy lent, & 
not stating by whom. — MuKkkzik v . 

(1834), 3 O. 8. 343.-— CAN. 

n, H'ord misspelt.] —It is no 

■ for Beitiiur aaide an nrroat that 
the word '* maficlouH ” ia apelt with a 
** t ** Inwtead of a *• v in tho afildavit 
of debt. — GAUOKNKit r. Morrison 
(1841), 1 Out. Dig. 201. CAN, 

o. “ Kxnminaiion ” imdead of “wm* 
mission,*'] — Semble : an alfidavit Btat- 
Ing that tho examination ot tho wit- 
ne«fl was duly t>akou, k not that tho 
eoiitmiMaiou was duly token, iti accord- 
onoo with tho literol wording of a 
statute, is suffioiont, — McLsou v. 


Tomu-NUK (1846), 3 U. C. It. 140.— 

CAN. 

p. Omission of jurat .] — Au affi- 
davit of loss under a fire policy which 
hod no jurat, & was not In the form of 
au alfidavit ; — Udd : Insuffloient.— 
Shaw e. St, Lawiucnok County 
Mutual Insuranck Co. (1853), 11 
U. C. U. 73.— CAN. 

Q. “ Assignor *’ instead of “ os- 
— An affidavit that the deed 
was not mode to enable tho assignor, 
instead ot the assignoo, to hold the 
goods against creditors : — Held: bad. 
- i>LMHricAi> T, Smith (1858), 15 

U, C, IL 421.— CAN, 

r. Omission, of dads of I'nsfratNen* 
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Clabkb (1842), 2 Dowl. N. 8. 393 ; 12 L. J. Q. B. 
00 ; sub nom. Dob d. Britton v, Ci^ark, Wells 
V. Beitton, 7 Jur. 327. 

JnnotaHon: — ^FoIl<L Prentioe t, Phillips (1842) 7 Jur. 628. 

5936. .] — An affidavit which does not 

express that deponent “ made oath ** is not ad- 
missible. — Phillips v. Prenticb (1843), 2 Hare, 
542 ; 67 E. 11. 224 ; sub uom, Prentice v. 
FinuAPB, 12 L. J. Ch. 497 ; 7 Jur. 528. 

5937 , ,] — An affidavit, instead of 

being headed as usual “ We, A. B., C. D., & E. P., 
severally make oath & say,” was headed ” The 
joint &; several affidavits of A. B,, 0. D., & E. F. 
We the said A. B., C. D., & E. F. say as follows.” 
Leave to lilo it was i*efu8ed. — lie Newton (1860), 
2 Do G. F. J. 3 ; 45 E. K. 522 ; stib nom. Re 
Newton’s Will Trusts, 2 L. T. 342 ; 8 W. R. 
425, I.. JJ. 

5933 , ,] — 'pijQ omission in tlie formal 

part of an affidavit of the words ” make oath & ” 
Avill render it inadniissible.~-ALLEN v. Taylor 
(1870), L. R. 10 Eq. 52 ; 39 L. J. Ch. (>27 ; 22 
L. T. 512. 

5939. Omission of “ copy — In affidavit of 
service.]— An alTidavit stating that deponent 
Horved a party with a ” true,” omitting the %vord 
“ copy,” of the declaration in ejectment, is bad. — 
Anon. (1813), 1 Chit. 562, n. 

6940. “ The deponent maketh oath & said.“J — 
An affidavit ‘‘ the. d(‘ponent maketh oath <fc said,” 
is insufficient.— H arwood r. (1835), 1 Gale, 47. 

5941 . Mistake in name of commissioner — Before 
whom previous affidavit sworn.] — Where an affi- 
davit alleged that the [comr. by] whom a prior 
affidavit annexed theretx) [was sworn], verifying 
the ceitilicato of the acknowledgment of a deed 
by a married w^oman, had been sworn, A5 [the 
affidavit] sufficiently showt^d the authority of the 
magistrate before whom the lirst attidavit 
swora, & accounted for the absern^e of a notarial 
certificate : — Held. : it wa-s not vitiaieil by its 
stating that the former affidavit was sworn by 
another comr., it having in fact been sworn by 
deponent himself. — W arucrton v. WAumniTON 
(1841), 3 Man. & G. 633 ; 133 E. R. 1294. 

5942. Omission of name of commissioner .] — He 
(1850), 15 L. T. O. S. 


8UB%SKCT. 1 1 . 1n1'KHLINEA1TUN.S, a LTERA'I IUNS, 
AND Ek AHURKB. 

ScCy now, R. 8. (J., Ord. 38, r. 12. 

6943. Alterations — After swearing.] —An affi- 


davit cannot be made use of, if altor<.Hl after it is 
swom.—WRiGHT 1 \ 8KINNER (1836), 5 Dowl. 92 ; 
Tyr. & Gr. 597. 

5944 , Presumption where no proof of time 

of alteration.]— -G ill v. Gilbard (1852), 9 Haro, 
App. I., xvi. ; 68 E, R. 764 ; tsub nom, G 1 LI.BART 
V. Gill, 1 W. R. 4. 

5945 , a trial, pixiceodings in 

bkpey. were put in, & it appeared wiat there wore 
erasures & iuterlineations m the affidavit verifying 
the petition for adjudiijation ; — Held : the pre- 
sumption of law was, that the affidavit was in th<^ 
siimo slate as wlien it wfis sworn ; as to altor it 
after it was sworn would bo an act of fraud A* 
misconduct which would not bo presumed. - 
R. V, Gordon (1855), Dears. C. 0. 586 ; 25 Ti. .T. 
M. C. 19 ; 20 J. P. 211 ; 2 Jur. N. S. 67 ; 4 W. R. 
40, 118 ; 7 Cox, 0. C, 19, C. C. R. 

AnnouUions : — Mentd. Cookort'll r. Van Diomen’e Land C-o. 

(1857) 5 W. n. ; K. v, InRham (185U), 28 J. V. 740. 

5945 . Whether Initialing necessary.] — He 

Imkson lloRNKR, No. 5671, ante. 

5947. .] — Affidavits were sent out/ to 

New IMyinoiith, New Zealand, to Hwcm’ the widow 
of K., aeceasod, as julministratiix. In the mean- 
tune she had moved to Hobart Town, in 3'asmania., 
&/ ct'i'tain inlerlim nations in accordance wore made 
in the affidavit, but. not initialed by the judge 
who administered t he oath ; the ih scriptioii of 
Mrs. K., as widow, was also slightly irregular. 
The judge made an order that such affidavit 
should be tihjd . — Jn the Goods of King (1862), 2 
8w. & Tr. 621 ; 32 L. .1. P. M. A. 14 ; 7 L. T. 
394 ; 27 J. P. 216 ; U W. R. 171 ; 1(}4 E. K. 1139. 

5948. Interlineation —No proof of time of inter- 
lineation.] — 3’he ct. refused to direct tin* officer to 
rcc(dve a ccu’tilicat/O A affidavit of an acknowledg- 
ment under Paines Si> R(‘coverie8 Act., 1833 (c. 71), 
the alhdavit having an interlineat ion in an im- 
portant pari, without any tiling t/O denote that the 
interlineation liad b<‘(‘n made before the affidavit 
was sworn.- Re Wgrtiungton (1818), 5 (^ H. 
511 ; 136 K, R. 978. 

5949. .J — An affidavit in whicli the 

Christian narmjs of two jxwsons weiHj interlined in 
tlu» place where they werii lirst. montiorKul allowed 
to be tih^d. VoRWEiG v. Barkish (1855), 3 W. R. 
259. 

6960, Initialed by King’s Bench master - 

Affidavit sworn In Chancery action.] — An affidavit 
in sujipurt of a motion in the Ch. Div. was sworn 
in a foreign country bidori^ a notary public. It 
containeil an interlineation, wliicli was not 


it’ of cJcccution,]—Ucld : no object ioa 
that the affidavit of exocutiou did not 
Htat« the date of the 1)111 of »aJo or on 
what day it waa executed. — M<^L kui> r. 
Fortunb ( 1859 ), 19 U. C. U. 100 . — 
CAN, 

•. Mistake in name of wilncm.] — 
A miaiiomer of a witneww David 
iiBStead of Daniel, in an affidavit of 
disbursomonte : — Held : immaterial. — 
Ham V, Lasher ( 1865 ). 24 U. C. U. 357 . 

t. OfniasUm of ''for gfHtd ctm- 
sidcTaiion ,"} — An affidavit that an aa- 
Hifrnmeat woei made InmH fide, omitting 
the words “ for good oonsidoratiou " : 
— fleid : bad. — Mason v. Thomas 
(1864), 23 U. C. II. 305.— CAN. 

a. •* FeUker ** instmd of '* realty 
th€ father .*'] — In an action for tbo 
maintenance of an iUegitlmate child, 
under C. 8, U. C. c. 77, s. 4, it api>eared 
that pltf. was a married woman, & 
that the affidavit, filed by the motner, 
stated that deft, was the father of such 
ohBd, not ** roaUy the father,** as 
roQuijred by the Act: — Held: the 
In the affidavit was laial. — 


Jackson r. Kasski. (1807), 20 U. U. It. 

3il.— CAN. 

b. Omisttion to state cai^A of 
inHolvency .] — Tho iuHolvont eworo Ui 
an affidavit verifying the Ktaternont of 
liabilitiefl &. asNeta. but inadverteuUy 
omitte<l the statement of the cauBcn 
to which ho attributed his Insolveacy, 
which, however, ho made verbally at 
the first mcHJtlng of eroditors, where the 
contestant was present. The defect 
was not pointed out for more than a 
year, & after the disohargo had been 
ajiplled for, & tho insolveiit then swore 
to another affidavit supplying tho 
omission : — Hdd : tho omLalon to 
furnish tiro statement within seven 
days from tho ttoaignment iimler 
Insolvent Act. 1876, s. 17, was im- 
material. — He. MARIIN & KNULtMU 
(1880), 0 A. il. 647.— CAN. 

e. “ Intent to defeat ** instead of 
*' inteTit to defraud."}~-Tbe use iu the 
affidavit upon which an order for the 
Issue of a oa. re. was graotcMl of tho 
words “ intent to defeat,*' instead of 
** Intent to defraud,'* the latter being 
the words prescribed by li. B. O. 1S7L 


r, 67, H. .*> : Jfcld : not falal U) tbo 
arrest.' Laino r. 8 i.inck.mlani) (1888), 
12 l\ It. 360.- CAN. 

d. Cleriral error.) — Held : " his In- 

dorsement ” might reoil *’ my In- 
dorHcmont,” as this was clearly a 
clerical cn’or.— BonniuC'K v. Hr as 
(1890), 17 A. It. 253.— CAN. 

6. Effect of sahstantial rnnissUm.) 
— The affidavit lea<ling to an ex jurU 
writ should bo reasonably proolso as 
to tho essential facte alleipHl to tN)ii- 
stltuto tho cause of action. Ac If there 
ttfo oralssloiij* of substance tho order 
should not be made. — Tatk v . IIkn- 
NKHSBY (1900), 7 B. O, 11. 202*— CAN. 

f. Mistake in trandatUm of atti- 
davit in foreign lanauaye.) — A ludstake 
in tbo English translation of an answer, 
iu a foroi^ language, is no ground for 
taking it ofif the file- — H ayfjs v . 
Lbquix (1825), 1 Hog. 274.—IR, 


PART VII. SECT. It, SUB-SECT. 11. 

g. Iniertineatums - Mud be in^ 
Uittied by emnmissiontr .] — All erasures 
ic iuterimeationB in affidavits must be 
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Seel. n. Form nod contents of affidavit : 


Evidence. 


iniiialijd by the notary. Tho aflfblavit was 
initialed A: passed by a ma.stcr of the Q. B. 

then placed on tho file ; — Held : according tc» 
the practice of tlie Ch. I>iv., an affidavit with an 
interlineation not propt^rly initialed ought not to 
be lihid without an order of the ct., & a master of 
the Q. B. Div, luis no authority in a matter in the 
(;h. \y\v.-~Ue (h.OAKK (1891), 01 L. J. Oh. 09; 
05 L. 455 ; 40 W. H. 74 ; :i0 Sol. Jo. 29. 

6961. Erasure™ In recital of contents of exhibit.] 

■— Mavaok V. IIUTOHINSON, No. 6854, ante. 

Interlineations, alterations 6c erasures in Jurat.] 
— See Sub-sect. 5, J., ante. 


Sun-yK(T. 12. -Scandalous, Imiuioi'kk, and 
l*KOLix Affidavits. 

See, note, 11. S. (L, Ord. 38, rr. 2, 3, 11. 

6962. Scandalous matter — Referred to master.] 

- .louHoN V, Lkiciiiton (1741), 1 l)i(;k. 112; 21 

B. U. 211. 

6963. .] — Wh(‘re affidavits contained 

scandalous A iinpertimnit matter as to the way 
of life of deft, a hunale, the ct. granted a ruh^ 
absolute in the first instance for rc-derring tluuii to 

ih<i TnasUir. Bai.ls v . Smythi:, Sfaldinu v , 

SMYTiiu (1841), 2 Man. & (1. 350 ; 2 Hcott, N. B. 
495; 133E. B, 781. 

6964. Contempt of court by solicitor filing.] 

• — Upon an affidavit being taken off the lllo for 
scandal, the solr. who filed it is liable for all costs 
At tixperises as betweem solr. A. client . — Re Booth, 
Fir p. Wakk (1833), 3 Deae. At ( !h. 210 ; Mont. At 
B. 2.59 ; 2 L. .1. Bey. 38, ('t. of B, 

6966. Power of court to strike out scanda- 

lous part.]-”VVh(5re an affidavit in opposition to a 
]>et<ltion claiming (the right to h<; paiil six months’ 
salary] under ff (i(*o. 4, e. Iff, s. 48, staU'd that on 
A.’h aeccnints being taktei it would app<‘ar that by 
his imprudiuic.e pr(>p(ut y of his employer had been 
lost, this })aHsago in tlu^ affidavit was ordered to 
bo expunged as scandalous At irnptuiimmt, rosjis. 
not having i>roposod to tak(} tluj accounts At H\ist-ain 
the cliai’gt !. — He BuiiKiLr., Fx p. IIampson (1842), 
2 Mont. 1). At Be U. 4ff2 ; 1 I J.. J. Bey. 12. 

6956. .] — (1) 'ria^ ct. ha« ])o\ver t 

strike out scandalous matter from an affidavit, or 
t/O (U'der tho person who has tiled it to pay the 
costs <»f it, on the apjilication of any person," even 
a strarjgor to the action, or n/cro motu. It is not 
t hat an application should be made b 
the injured ^)erson 

(2) Direction Wiis given U) tho taxing masle 
under Additional Buies of Ut., Aug. 1875, Ord. ff 
r. 18, t^o look into A;* disallow tlie cost/S o 
affldavilii of unnecessary huigth. CuArivNALi. t 
JAN 80 N (1878), 11 Oh, D, 1 ; 39 L. T. 31 ; 2 
W. H. 55 ; o/i appra/J1879). 11 Oh, D. 14, O. A. 
Annotation : — Grnrrallj/, neiitd. Wijfiran r. KagUnh & Scottibl 
Law Life Ahsco. Aknwh., llilUt)) 1 Ch, 21)1. 


5957. — — .] -WARNEii V. Mosses, [1881] 

L N. 09, C. A. 

6958. Powers of coiut to take off file.] — 

iVhere deft, cross-examined pltf.’s witness, Ac, 
dth tho view of discrediting his evidence, asked a 
question to elicit a fact irrelevant to the issue in 
he suit, but which, if admitted, might have sub- 
ected witness to legal penalties, the witness, in 
answer to the question, simply denied the fact ; 
deft, procured two affidavits to be filed in proof 
>f the fact, & ijltf. then moved to take them off 
ho file, as scandalous Ac impertinent : — Held : 
hey must be taken off tho file, the party filing 
4iem to i)ay the costs of so doing, Ac of the motion 
o take them off. — Goddard v. Parr (1855), 24 
J. Ch. 783 ; 2ff L. T. O. 8. 19 ; 3 W. B. 033. 

5969. .] — OsMASTON V. Land Finan- 

J1ER8’ A8tiOCN., [1878] W. N. 101. 

5960. At what stage expunged — Not after 

►rder made.] — AViiere tluire is scandal in affidavits 
lied on the hearing of a petition, Ac a motion is 
made, aff^r an order on such petition, to expunge 
iuch affidavits as scandalous, the ct. will not grant 
he motion, hut in consideration of tho scandal 

‘fuses it without costs . — Me Bailey’s Settle- 
ment (1854), 3 W. B. 133. 

5961. After entered as read.] — 5Vhere 

vide nee has been entered in an order as read, tho 

ct. wull havti great liesitation in ordering any part 
>f it to be expunged on tlie ground of scandal or 
irr«‘l(‘vaucy. — B ruff v. ('obiiold, Fx p, Ayres 
(N o. 2) (1872), 2ff L. T. 78ff ; 20 W. K. 734, L. JJ. 

5962. .] — A motion by defts. 

to expunge evidence for scandal Ac impertinence 
was ordered to stand over till tlie hearing of tho 
cause. At the hearing a decree wiiS made both 
on the hearing Ac on the motion, by which sub- 
stantial rolud was given A^ the motion w^as refused, 
Ac the evidence sought to be exjmnged was (intored 
as read. l*ltf. appealed from pait of the decree, 
wdiieh was varied by tho Is^rds Justices : —Held : 
the w hole decree was open to resps. on tho appeal, 
Ac on their application tlie order on the motion 
was reversed, Ac the evidence directed to be ex- 
punged. -Middi.em as r. Wilson (1875), 10 Ch. 
App. 230 ; 44 L. J. Ch. 47ff ; 32 L. T. 105 ; 23 
W. B. 301, L. ,TJ. 

5963. Prolixity— Reference to master.] — Where 
long affidavits are Hied in support of a motion a 
great i>art of which is unnecessary, the ct. will 
refer them to tho master, A:, make tJio party apply- 
ing pay the costs of the unnecessary affidavits.— 
Lewis v. Wooiuiy(^ii (1835), 3 Dowl. 092. 

Affidavits of documents.] — See Discovery, 

Xoh XVIIL, p. 75, Nos. 301-307. 

6964. Libellous matter.] — (1) If an affidavit in 
support of a rule for a erirninal information con- 
tains mat U‘r slandei’uus of deft., the ct. wull in 
solium cases dtscharge the imle without costs. 

(2) Scmblc : it is not necessary that the county 
in which an affidavit is sworn should appear in 
the jurat, if it does appear from the contimts of the 


lultiakul by tho oomr. lu'foi'o whoiti 
they HTo Hwoni. othorwiMo tlioy cannot 
b« rt*a<i. — M oMautIvN i\ Damtnkll 
(circa 1870), 2 Ch, Ch. 3 22. —CAN. 

h. — .] - In nltf/B affi- 

davit on a motion to bUch final Judg- 
inont tluj wool “ dolono^ '* had bwn 
struck out , ttio word “ anpoorauco '* 
itiUu'Unod, without being laitiahul by 
tiio oomr. bofoiv whom the affidavit 
waa aworu : — .//ohi : tho affidavit could 
not ho roail. - Buvu r. MeNcrr tl88;t)» 
y l\ Jl, 4ua, -CAN. 

PART VII. SECT. it. SUBJECT, 12. 

5958 i. Jsicandalous matter — Power of 


court to taAc off file.}- i*Uf /a claini was 
(or iiayinout of 56,000 which Khc 
allcgtjd doft. had rooclved for her as 
the purchttso-mouey of real ostoto 
belonging to her. Deft.., who wa» a 
solr., applied for an order for soourlty for 
eosts, on the ground that tho pitf. was 
pormauently residtmt out of Manitoba, 
5:. in support of tho applioatioii, filed 
his own affidavit in which ho set forth 
certain ooiunuiuicatioas aliegtHl to 
have iHxni made hy pItf. to him as her 
solr., *S: which. If true, showed that 
she was not legally married to her 
alleged husband. & state<l In cfTect 
that pitf. had rotumod to At w'us living 


with such uUogcd husband, who was 
a non-resident :~llcld : tho affidavit 
should bo ordered off tho files as con- 
taining matter which pitf. was entitled 
to have treated as prlvilogod from dis- 
closure & which was scandalous & 
irrtdcvaut to tho n]»idi<’ation. — A. v. 
B. (11)01). 21 C. L, T. 240; 14 Man. 
L. It. 24y. -CAN. 

k. - .1 If an affidavit is filed 

containing Hcandalous stateineuts, the 
ct. c^m act in the matter, not only on 
the application of the aggrieved party, 
but also on the application of any 
party to tho action, or without any 
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affidavit.— R. v. BuKN (1837), 7 Ad. & El. 100 ; 
1 J. P. 107, 310; 1 Jur. 057 ; 112 E. R. 443 ; 
ifub iwni. R. v. Byrne, 6 Bowl. 30 ; 2 Nov. & 
P. K. B. 152 ; Ncv. & P. M. C. 334. 

5965. Matter disclosed In breach of professional 
confidence — Power of court to take oft file.] — ^The 
ct. will not relax tho rule, not allowing affidavits 
in reply to bo used, but will, in particular circum- 
stances, either grant a rule for taking off the lllc, 
an affidavit int^ which matters have been intro- 
duced, disclosed in professional confldeiice, or for 
preventing such portions of the affidavit from being 
read. — Bury v. Clench (1842), 0 Jur. 340. 

6986. Irrelevant matter — Whether struck out.] 
— lie .lEssorp (A Solicitor) (1910), 54 Sol. Jo. 
543, C. A. 


SuB-sKCT. 13. — Amendment oe iVFFiDAViT. 

See, 7tow, R. 8. O., Ord. 38, r. It. 

5967. Omission of deponent's addition.] — Dow- 
ling's Bail (^ase (1837), 1 Jur. 822. 

5968. .] — On showing caus() against a rule, 

the et. allowed an affidavit, whieli omitted de- 
])onent's addition, to be amended, ^ resworn. — 
Boskay V . 1 ASTER (1837), Will. Woll. & Dav. 210. 

6969. Not by fresh evidence — On appeal.] — The 
affidavit on wliich a writ of ne exeat regno bail been 
granted having been held to bo defective, the 
order for the writ was discharged ; tS: upon aiipeal 
it was hdd that the def<‘ct in the original aflidavit 
could not be supplied by now affidavits produced 
upon the appeal. — WiUTEiiEAD v, BenniiITT (184()), 
0 L. T. O. 8. 313. 

Amendment of jurat, see Siih-sect. 5, K., ante. 


Sub-sect. 14. — Waimoh of Iruegi laiutiics. 

5970. What may or may not be waived — 
Omission of title.]— Owen v, JIuud. No. 5710, ante. 

5971. Defective Jurat.] —Pilkington v, 

lliMSWORTii, No. 5853, ante. 

5972. Defective addition.] — JJxj)- King, No. 

57511, anie. 


5973. What amounts to waiver— Appearance.] — 

An objection, that deft.’s Christian name is 
omitted in tho title of an affidavit supporting a 
rule, is not waived by appearing tfc producing 
affidavits in answer. — C lothier r. Ess (1833), 2 
Dowl. 731 ; 3 Moo. & 8. 210. 

Anmiatiom : — ^Folld. Barham t>. Lee 4 Moo. & S. 

327. Mentd. Clarko v. Jonos (1834), 3 Dowl. 277 ; Ex p. 

Aloock (1875), 1 O. P. D. 68. 

5974. — Appoarmg to oppose a rule 

does not waiv'o an objection to tho affidavit on 
which the rule was obtained. — B arham v, IjEE 
(1834), 2 Dowl. 779 ; 4 Moo. & 8. .327, 

5975. Affidavits In reply.] — Clothier t\ 

Es.s, No. 5973. ante. 

5976. By consent to order.] — Where it was 

agreed that tlie rule for sidling fisido an attach- 
ment against the sheriff should be made absolute, 
but a discussion was to be raisial as to the Uirms 
lo be imposed on the sheriff, which were sidtled by 
the ct. ; — Held: an objection could not be taken 
on a subsequent dfiy t o thi* affidavit on which tlie 
rule was inovtid for. IjANgton r. \dNEY (1833), 
1 M. it W. 479; 5 L. .1. Ex. UM ; 150 E. R. 523; 
Huh nom. Vinkh r. Lanicfon, 5 Dowl. 92. 

6977. By application for particulars.] - 

(1 ) A dtdt . does not waive a didi^ct in tho affidavit 
to hohl to bail, by applying for particulars or 
demanding a declaration. 

(2) An affidavit in onhu’ to obtain a judge’s 
ord(U‘ to arrest deft, in an action on tho case, was 
made by pltf.’s attorney, A staked that difft. was 
tenant to pltf. of a sliop it x>remise8 of tho value of 
£80 per annum; that deft, had commenced, on a 
day stated, <t since continued pulling down & 
destroying tho uppiT part of the nreunises, & had 
already committed waste to tlie amount, as 
d<*ponent was informiMl ct heliiwed, of £03 : — 
Held: sufficient. — H odgson v, Dowell (1838), 
3 M. it W. 284 ; 1 Horn it H. 29 ; 7 \u J. Ex. 90 ; 
150 E. R. 1151. 

8i’B-.se(;t. 15. J-^xjuiuts. 

5978. Effect of failure to annex Where opponent 
not misled.] — Where an affidavit refers to certain 


aitpHo.'itioii at all. - - Dicvonhiiicu r. 
Hvaj.l (1878), II 1. H. Kq. 460.— IR. 

\. Praliritu.] — Anciently, whore afli- 
(luvits were prolix or iinpertinent, 
It wurt thought to be too lato to com- 
plain uft<‘r the party had uaed tho 
amdavits ; but now tho ct. will apply 
ItHcif to set right tho extra eoKtH cauHod 
by the prolixity or impertiiionoc at 
any time . — Ex p. Townhknd (1828), 

3 Mol, 74.— IR. 

m. /rreletHini nuitixr.]— DwivBos v. 
(iHANOK (1870), .0 1». il. 258.~CAN. 

PART VII. SECT. 11, SUB-SECT. 13. 

n. Omission to identify rnof/is- 
tralfs.l—ThB aflidavit of aervlcc of 
notice of motion for a certiorari to 
remove a conviction, must identify the 

served as the convicting 
magistrateH. An affidavit defective in 
this respect was allowed to be amended, 
the time for moving for the certiorari 
not having expired.— iff J.,akl (1877), 

4 2 U. C. R. 206.~CAN. 

Q. S on-disclomrc of inUresi,] — 
The lessor of pitf. & deft, both Jied 
after the commencement of the action 
Sc before trial. This being «4mitted 
when tlie case was called on for trial, 
the judg».' struck the case off tho 
diioket. .Sulraequently a rule nisi to 
amend the dei'^laratlon by making K. J. 
* J. lessors of pltf.. & calling upon 
certain parties to come iu Sc defend 
waa obtained. Tho affidavit on which 
the rule wa« granted did not discioM 
the internet of E. J. & C. J., nor did it 


show that tho right of tho deceOHod 
lessor of pltf. would In* barred by 8tat. 
IJmitutions if tho amoiidmcntH were 
not made : —Qu. : whether umler tho 
clrcumstanecs an amendment can ho 
made. — D ok d. Jauvih e. TjuI'I-js 
( 1879), 19 N. B. Jl. 4 71.”' CAN. 

PART VII. SECT. 11, SUB-SECT. 14. 

6975 i. Wiuii anwunls to waiver — 
Affidavit in reply,] — An ex p. order was 
obtained by tho liquidator of a co. 
being wound iir voluntarily, dirceling 
M., a Rharchoklcr, to pay the amount 
of a call witliin 14 days, or to show 
caasc why ho should not do so. The 
affidavit on which the order was 
obtained did not state that the co, 
was incorporated under Companies 
.Statute 1864. 

On motion by M. k) set aside tho 
order, hJs affidavit alleged tliat the co. 
was duly incorporated under Vom- 
panics Statut€» 1864:- //rW.- the 
omission in the affidavit of the licjuida- 
tf»r was cured by th« affidavit of M.'~ 
Jie Mkujoijksk Baxki.nu (Joki'n., 
LtO., Jie CoMl'AMKM .ITATIJTK, 1864 
(1885), 11 V. L. K. 610.-— A US. 

p. Affidavit to Jiold to bail — 

IHeadinf/ to action.] — An irregularity in 
affidavit t.o liold to bail is waived by 
pleading to the action. — M cPhelim v. 
LvUSON (1858), 4 All. 71.— CAN. 

_ — , Putting in spe.cUU 

hail.] — JJfid: where an affidavit to 
arrest a debtor made by tho managing 
agent of a foreign banking oorpn. did 
not sufficiently negative that the arrest 


was made for the i>uri)osc of vexing Sc 
harassing the debtor, the oinlsHlon to 
make Hiioh a Mtatoment In tho affidavit 
is an Irregularity only, Sc Is waived by 
nulling In special bail if the bail might 
nave known of tlie Irn'gularity l»y 
examining tho affidavit In tho clerk's 
• dfice. Hamfax Bankino Co. v. 
SMITH (1886), 25 N. B. K. 610.— CAN. 

r. — - — Affidavit as to assessment 
work on claim- Oerlifivatx of Wftrk .] — 
I'ltf., owner of tlie 11. mineral eluim Sc 
having an interest in the 1., an adjoin- 
ing claim, imrlormed the asHOSsment 
work for both claims on the I., as 
believed, but In reality, as shown by 
Hubso((uunt survey, u few foci outside 
tho claim. 'J'he Gtdd Comr. told him 
tho work on the J. wtmld bo regarded 
US tione oil tlie U. IMtf. received a 
(HTtillnaU) of work in resfiect of the 11., 
& in his affidavit stated tliut the work 
was done on the H. '.-—Jleld : tho 
Inoorroet filling up of the affidavit, was 
an irregularity which was cured by 
tho certificate of work. — LAWlt v, 
I'AUKKU (1900), 7 B. C. It. 418; affd. 
(1901), 8 13. O. R. 223.- CAN. 

Payment into covrt by 

garnisJu'es.) — 'I’ho defeirt In the alii- 
davit was an irregularity only, Sc pay- 
ment into ct. by the pirnlsbecs was a 
waiver by tiieui of their right to object. 

-llAKHIH r. IIAIUCIH (1901), 8 B. U. U. 
307.— CAN. 

PART VII. SECT. 11, SUB-SECT. 16. 

t. Effect of faUarc to annex. J - A 
copy oi tho bye-law moved agaiust was 
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Seci> 11. — Form and contents ^ affidavit: Svb-sects, 
16, 16 <fc 17, Sect, 12 ; Syb-secl. 1, A,] 

documents as being annexed, but which are not 
annexed, the objection is not a sufficient one to 
the validity of the affidavit, unless the other side 
has been misled by the omission. — JotTEis Jones 
(J848), 6 Dow. & D. 628 ; Cox, M. <te H. 92 ; 2 
Haund. C. 281 ; 17 L. J. Q. B. 170 ; 11 L. T. O. S. 
109; 12Jur. 897. 

Ann/kcUifms Mc*t<jalfo v. Brown (18.02), HI J. P. Jo. 

7110 ; Irvlug v. AhKow (1870), L. H. T) Q. B. 208 ; Martin 
r. Moclconochlc (1878), 3 Q. 11. 1). 730 ; Mowlom v. Duimo 
(1012), IOC L. T. 611. 

5979. Exhibit must be certified as document 
referred to In affidavit.] — An affidavit sworn before 
the British Consul at Philadelphia referred to a 
<leed, of which It was stated the jiaper writing 
thereto annexed was a correct copy. The paper 
writing referred to was attached to the affidavit 
by a ribbon under tl»e consular seal ; but it con- 
tained on ih(; face of it no reference to the affidavit : 
— Held: tha affidavit waj3 im^guhu’, <fe leave to 
have it filed was refused. — Uewetson v. Tod- 
IHTNTEU (1854), 22 L. T. O. H. 315 ; 2 W. II. 298. 

5930 . j — cornr. before whom an affidavit 

is sworn, ought to ccrilfy tliat any exhibit annexed 
is the document referred to in the affidavit . — He 
Ajxison (1851), 10 Kxch. 501 ; 18 ,T. P. 710; 
3 W. U. 02. 

6981, Must be handed in with affidavit.] — 

Documents referred to in affidavits, & exhibited, 
must be handed in with the affidavits, & remain in 
ct. until the matt<‘r, in respect of which the affi- 
davits are sworn, has been disposc'd of. — Atfen- 
nououoii r. Clark (1857), 2 11. N. 588; 1.57 
E, 11. 242. 


Ainnolahmi; Refd. I’lutl r. Clonwoll (1801) 0 <*. II. N. 8. 

706. 

6982. Need not be printed.] — When? a long 
scliodulo Conns an integral part \»f an affidavit the 
HH’ord & writ clerks have no authority to file it 
unless it is printed under Drd. 31, r, 7, or Uie fd. 
lias ordiued it to b(5 filed in writing. But if the 
matter cont^ned in the seliedule be in the form 
of an exhibit it need not be printed. — W kbh r. 
1U>MP0UH (1870), 40 D. J. Ch. 288 ; 25 VV. B. 251. 

5983. Copy of document exhibited - In Inter- 
looutoi 7 application.] -^SrENcicH r. Bailky (1892), 
93 h, T. Jo. 223. 


5984. Whether opponent entitled to see & take 
copy of.] — Irrespective of any (luestion ns to 
discovery, property, or privilege, if a document 
is made an exhibit to an affidavit, any person who 
has the right to Inspect At take copies of the 
affidavit has a similar right as to the exhibit also. 
— He HlNCULiPFi^, L1895) 1 (7h. 117 ; 04 L. J. Oh. 
70 ; 71 L. T. 632 ; 43 W. li. 82 ; 39 Hoi. Jo. 25 ; 
12 R. 33, C. A. 

Sloaso r. Ilrifiiln 8.H. Oe., (18971 1 
Q. B. 185, R(Ua. Cfuier r. lloborU), (19031 2 (Jb. 312. 


5935 . . 1 — suing in formd pauptris 

cannot be ordered to produce for inspection by 
deft, the case laid before counsel under li. 8. C., 
Ord. 10, r. 2.3, At his opinion thoivon, even where 
they have been made exhibits to the affidavit 


filed in accordance with r. 24.— SnoAKfi v. 
S.S. Oo., [1897] 1 Q. B. 186 ; 66 D. J. Q 
76L. T.542; 45 W. B. 203 ; 18 T. L. K 
Sol. Jo. 126, C. A 


J311ITAIN 
. B. 72 ; 
124; 41 


Sub-sect. 16.— Costs op and Penalties for 
Improper or Irregular Affidavits. 

See, nota, R. S. C., Ord. 38, rr. 2, 3. 

6986. Affidavit sworn on Information & belief— 
Without grounds — Committal of defendant.]— 

Burton v. Maloon (1740), Barn. Ch. 401 • *>7 
E. K. 095, L. C. 

6987. Liability In costs.]— Practk i 

Note, [1870] W. N. 59. 

6983. ,] — jie Young (J. L.) 

Manufacturing Co., Ltd., Young v, Yovisa 
(J. L.) Manufacturing Co., Ltd., No. 5017, ante. 

5989. Libellous matter — Costs disallowed.] — 
Where libellous <fc impertinent matter was intro- 
duced into an affidavit in support of a rule, tie? 
ct. dej) rived the party of the costs of the rule to 
whicli he would otherwise have been entitled. — 
Thompson v. Dk’AS (1833), as reported in 2 Dowl. 
93 ; 2 L. J . Ex. 294. 

yf nnoUUion : — Refd. U. V. Hum (1837), 7 Ad. & El. 190. 

5990. Scandalous matter — Liability in costs of 
party filing.]— /fc Booth, Ex p. Wake, No. 5051, 
ante, 

5991. .] — Re Bailey's Seitlement, 

No. 5900, ante. 

5992. .] — Goddard v Parr, Wo. 

5958, ante, 

6993. Prolixity - Liability in costs ol party filing.] 

- Lewis v. Wooj.rych, No. 6903, ante, 

5994. .] — Where, in an interpli^Rdcr 

suit, pltfs. filed an affidavit of some huigth as to 
merits ; —7/cW ; in making the usiuil order on 
defts. to interplead, & for taxation of costs, tliere 
should be a direction to tluj taxing master to have 
regard to any ])rolixiiy in pltf.’s affidavits. — 
HcorriHii l^NioN Insurance Oo. v, Steele (1801), 
9 L. T. 077. 

5996. .] — Cracknall ik Janson, Wto. 

6960, ante. 

6996. Unnecessary matter — Contents of written 
documents — LiabiUty In costs of party filing.] — 

Hirst v. PiiuirrER, [1882] W. N. 12. 


Hub-sect, 17. — In 1'articulah Proceedings. 

Attachment & committal.] — Sec Contemn' of 
Court, Vol. XVI., pp. 09, 70, Nos. 805-820. 

Bankruptcy — Affidavit in support of petition.] - 
Sec BANKRUi-rcY, Vol. IV., p. 139, Nos. 1283, 1280. 

Proof of debt.]— Bankruptcy, Vol. 

IV., p. 322, Nos. 3018, 3021. 

Registration of composition deed.] — See 

Bankruptcy, Vol. V.*, i). 1074, Nos. 8790-^8702. 

Bills ol exchange.] — See Bili.8 of Exchange, 
Vol. VI., p. 470, Nos. 2003. 2994. 

Bills of sale,] — Sec Bills op Sale, V^ol. VII., 
pp. 01-101, Nos. 516-009. 


dosoribod bm ouuoxod, but h*iui not 
annexed to aflldavlt : 

no obieoUon.— B kssxy Sc (iRANTiixM 
MuNiarAL Oduncil (1854), 11 U.C. H. 
166.— CAN. 

PART Vll. SECT. 11, SUB-SECT. IS. 

party /Uiitg.] — As Iho amdavltii ftied on 
obowuiff oause to a rule Xur a mttndamiM 
wore unneceesoHly long, the eorpu. 
were only alluwed heit their ooetai. — 
Ke South FfUtioRiuricsBUHo BeuooL 


TuuHiTtEs (1876), 37 U, C, IL 534.— 

CAN. 

lUraihUUy — LiabiUty in cotU of 
party /ding. J-- Where 
on a muuon M*ere badly written, 
M?arcoly legible & diltloiilt to decipher, 
the ot. rofuffod pltf. all coets tsonnected 
with their preparation, although the 
ooeta of the suit were given him. — 

*' Gakvky ( 1879), 87 Gr. 

80.— CAN. 

b. Vnmcce 0 $ary matter — Liability 
a coeU of party /Uiecr.H- Where |dU. 


not only failed to establish his oaw by 
ovidenoe, but also incumbered the 
suit with a body of very irrelevant 
dopoBitlous, ho must pay the costs of 
the deposiUons. — M oobs e. M’Kay 
( 1829), Beat. 282.— IR. 

0 . Hdd.* the affi- 

davit of deft. *8 solr. being unneoeMary 
it was allowable for solr. of pltf. to 
reply, Sc his affidavit might be used ; 
but neither should be allowed In 
taxation. — H amc r. Cons 6c Bandon 
KT. Co. (1661), 8 Ir. Jur, 1.— IR. 
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--To remove indictment for trlaLl— 

Pbacticb, Vol. XVI., p. 452, Nos. 

3214-3216. 

To quash.] — Sec Cbown Practice, Vol. 

XVI., pp. 464-466, Nos. 3394-3434. 

Companies— Winding up by court.]— 5cc Com- 
TANIES, Vol. X., pp. 849, 850, Nos. 5620, 5625, 
5037-5039. 

Discovery of documents.] — See Discovery, Vol. 
XVIII., pp. 42 et seq. 

Divorce proceeding.] — See Husband Wife. 
Distringas.] — See Execution, Vol. XXI., p. 604, 
Nas. 2442, 2443. 

Election petitions.] — See Electitons, Vol. XX., 
p. 174, Nos. 1489-1491. 

Execution.] — See Execution, Vol. XXL, p. 428, 
Nos. 89-91. 

Foreclosure proceedings.] — See Mortgage. 
Garnishee proceedings.] — See Execution, A^ol. 
XXL, pp. 035-037, Nos. 2160-2100. 

Habeas corpus.] — See Crown Practice, Vol. 
XVI., p. 258, Nos. 603-010. 

Interpleader.] — See Interpleader. 

Judgment under R. S. C., Ord. 1^.] —Sec Judg- 
ments ; Practice. 

Mandamus.] — See (JnowN Practice, Vol. XVI., 
p. 328, Nos. 1412-1420. 

New trial.] — Sec Practice. 

Proceedings In prize.] — See Prize Law. 

Quo warranto.] — Sec C'rown Practice, Vol. 
XVI., p, 308, Nos. 2012-2019. 

Security for costs.]— Practice. 

Service of process generally.] — See 1*ractice. 
Service of subpoena.] Part V., Sect. 3, sub- 
sect. 1, A. (c), ante. 

Setting aside Judgment — Affidavit of merits.] — 

Sec. Judgments. 

Setting aside service.] — See PiiACTrcE. 

Service out of Jurisdiction.] — See Practice. 

Writ of revivor.] — Limit ATi(>N of Actions. 


Sect. 12.— WHO MAY TAKE AFFIDAVITS. 

Sub-sect. 1. — Within Jurisdiction. 

A, Officials and Commissioners. 

See, now, R. S. C., Ord. 38, r. 4. 

5997* Judge.] — An affidavit to show cause 
against a rule for an attachment against a witness, 
for disobeying a subpoena, in a cause in the Ct. of 
Exch., may be sworn before a judge of either of 
the other cts.— P hillips i\ Drake (1833), 2 Dowl. 

I 45 ; 2 L. J. Ex. 232. 

5998. In open court.]— An affidavit will 

be permitted to be sworn in open ct. in case of 
urgency.— Mercers’ Co. v. Creat Northern Kv. 
Co. (1851), 14 Beav. 20; 20 L. J. Ch. 557; 51 
E. R. 194. 

5999. Affidavit in Court of Exchequer — Not 
Master In Chancery — Unless also commissioner in 
Court of Exchequer.]— An affidavit ontiUod in the 
Ct. of Exch. purporting lo be “ sworn befon* 
master extnKwdinary in Ui<i C't. of Ch.,” is defec- 
tive, for not showing tliat L. was a coiiir. for 
faking affidavits in the ('t-. of Exch. -Froht v. 
Hayward (1812), 10 M. A W. 673 ; 2 Dowl. N. S. 
566 ; 12 L. J. Ex. 84 ; (i Jur. 1015 ; 152 E. R. 612. 

Refd. Cheney v. CJourloiH (180:i). 1 .3 i\ JI. N. S. 

«31. Mentd. C’oblx^l t v. Oldftcld (1817), 8 L. T. O. H. 31)1. 

See, now, It. 8. (^, Ord. 61, r. 5. 

6000. Deputy registrar in bankruptcy.] ~ A 
deputy registrar of th(i Ot. of Bkpey. has authority 
to adininistcr tlu*, oath to a party making an 
affidavit of d<;bt umler Judgments Act, 1838 
(c. 110), s. 8. - U. r. Dunn (1847), 12 Q. B. 1026 ; 
16 L. J. Q. H. 382 ; 0 I.. T. O. 8. 533 ; 11 J. P. 
788 ; 11 Jur. 908 ; 2 Cox, C. V. 267 ; 110 E. IL 
1155 ; affd. sah nom. Dunn v. R., 12 ( 4 . 11. 1031, 
Ex. (3i. 

Mentd. Itc HiwieHon (1848), 11 L. T. O. H. 

455 ; H. r. Tniemaii. 111)13] 3 K. H. 1(14. 

6001. Chief clerk in Vice-Chancellor's Court.] - 
Th(5 chief clerks of the vice-chancellors liave power 
to administer an oath under Winding-up Acts. — 
He National Alliance Assurance Cu. (1859), 

1 L. T. 131 ; 8 W. R. 7.5. 

6002. Commissioner -Within what area.] — A 
eomr. may administiT an oath at any placre within 


PART VII. SECT. 12, SUB-SECT, 1.- A. 

6002 i. Commissioner — Within what 
an-a.] — Where no conir. ixiidor 8(-atute 
for taking affidavits to bo used in Upper 
Canada, ro&idod noaror than 210 milea 
from a plaoe in Lower Canada, where 
an affidavit of service was to ]>e made, 
the affidavit was ordered to bo sw'orn 
before one of the ordinary comrs. for 
taking affidavits in Lower Canada. — 
ciouJLD V, HUToiriNSON (tdrca 18C51), 1 
Ch. Ch. 188.— CAN. 

d. Jurisdiction.] — A conir. 

authorised take offidavitH to bo road 
in the Supreme Ct, hoa no authority 
to take an affidavit of the service of 
an order for review of the prooeodings 
on a trial before a Justice of the peace. 
— IL V. McIntosh (1869), 1 Hon. 372. 
—CAN. 

•. Affidamt of service of 

sumnutns before iw'«sionfl.]--Dcft. was 
summoned to appear iKifore thosesHlonH 
tt« answer a complaint of selling liquor 
without licence. The affidavit of 
service of the summons waa sworn 
before a conir. : — Held : a commis- 
aloner had no power to take the affi- 
davit.— IL r. (JoLDiNO (1874). 2 Pug. 
385.— CAN. 

f. ^ j — An affidavit ofdcdit 

for a capias to be issued out of the 
town of 1*. tTlvll ct. may be sworn before 
a oomr. for taking affidavits to be read 
fn the Supreme Ct. — ^W^ATKRBtmv v. 
Nixon (1878). 2 1*. & B. 373. CAN. 

g. .] — Haijpax Banking Co. v. 

SlOTB (1686), 26 N. B. IL 206.— CAN. 


h, Mortuaacc —AJfuUwit of 

rrreu(mTi.]~Undc?r H. H. M., c. 10, n 
nitjro. in not rendere<l Invalid or void 
by reason of the ufllduvil of cxocMition 
being sworn before the mtgee. bimsolf, 
he being a eomr. for taking affidavits. — 
Inch r. Si.mon (1897), 12 Man. L. U. 1. 
—CAN. 

k. Where chief 'mnuitdrale is a 
rnirtu — Person ne.Tl in rank.] -Where 
the mayor or chief magistrate of a i)laco 
to which a oommlssion is sent Is pltf., 
the duo taking of the cjornmlssion may 
be sworn before & certified by the 
piTHon next in rank. — Tiiomi*bon v. 
Cummings (1841), « O. 8. 106.— CAN. 

l. Justice of the peace — Wheiher 
affidavit valid — When commissioner 
within three miles.] — Where tho affi- 
davit on which an attachment was 
bounded was made bcfort» a justice of 
the pc^oeo, & It ap|)eared that a eomr. 
for the county was, at the time, at 
his usual residence, Sc within three 
iiiilos of the place where the affidavit 
was made, the xirocoodlngs were set 
aside. — Knoukl v. Bkst (1857), 2 
Thom. 149.— CAN. 

m. AffidavU for appeal .] — 

Tho affidavit for appeal from a justice 
of the peace, in civil cases, must la; 
made before the justice who tried the 
cause. — (T thuy v. I^kchab (1882), 16 
N. 8. n, 4 (iL Sc O.) 31. —CAN. 

n. Notary public.] — Held : the 
due taking of a oommission, executed 
In M., was sufficiently provcsl by an 
affidavit made before a notary public 


there, & not before the mayor «>r chief 
magistrates. — llKAun v. Htkklic (187'1), 
34 U. C. IL 43.— CAN. 

0. — - iVhrther in necordanre 

with sUUute,] - A.ii affidavit was madu 
In 'J'. before a notary public for the 
province of Ontario : //rid : the affi- 
davit was not made in a^jeordanoc with 
the roouiremontH of 5th H. H., o. 107, 
H. 5.~-7te IlKULKY (1887). 20 N. H. H. 
8 (IL 8c G.) 130 ; 8 C. L. T. 376.— CAN. 

p, Whrthrr in neti<m in 

Supreme (hmrt.]~~A notary publhj 

withlrj the province of B. C. has not 
authority t/o take an affidavit in an 
action In tho Hu]>rorne C)t.- -Laitnkn 
r. Tynjala (1909), 14 H. C. IL 210.- 
CAN. 

q, Necessity f(tr afflxiny wt- 

taruU seal.] - When tho notary public 
before whom tho affidavit of att<»sia- 
tlon of the wltnoss to a lessee’s slgns- 
ture has been sworn has not affixed 
his rmtarlal seal thereto, the affidavit 
Is defective 6c usoIchh.” //e Lanu 
T m.EH A<T, lie Nobthkhn Ukow.n 
Bank, (1918] 1 W. W. K. 421.— CAN. 

r, Statutory direction.] — An affi- 
davit for review from a judjrmont in 
the Civil Ct. of the town of M. should 
Im sworn Iwforo one of tho partioa 
mentioned In C. B. c. 58, s. 7. — Ex p. 
Htbkvks (1883), 22 N. B. IL 558, — 
CAN. 

1. Whether rlcrk of court — Affi" 
iifwii of vritness to execution of land 
transfer ,] — Affidavit of a subacariblxig 
witness to the execution of a transfer 
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Sect. 12. — Who may lake aSidav its : Sub-sect. 1, .4. | 

ten milcK of his residence.— /fc Oaths tN < Jhasceby | 
Act (1851), 2 Eq. Jhq.. 175 ; 22 L. T. O. H. 240 ; 

2 W. H. 14(1, h. O. 

Annotation. —Retd. Hill v. Tellll (1S54), 2 W. li. r,lli. 

6003. S. ]‘. llu.j, V. Toi.lit (1854), 2 W. K. 501. 

L, a 

-.] — Srr, f/cniralli/f Solk itojih. 

Duration o! commission — Solicitor struck 
oft rolls. 1 - Sec S 

IL S o lie i tors in CauHc. 

Sei\ note, K. S. Oni. rr. 1(1, 17 ; Coiii- 
iniHKiciiK^rs lor Oaths Act, 18811 {e. 10), h. 1 (3); 
(jcneratly^ SOLiorJXJUH. 

6004. General rule — Not solicitor for deponent.] 

- -AtlUlavits taken before a pcjrson who was a Bolr. 
in (h(5 eauK<‘. cannot he read. 'J'he ])(‘titioii dis- 
missed, A the costs direct (‘d to come out of the 
Holr.'s ]K)cket who took tlm atTi<Uivit.s. Lie IIOUAN 
(1751), 3 At k. 813 ; 20 K. It. 1201, L. V, 

Annotations : — Consd. I'oHlcr r. Harvt'y (18(»:i), I I W. It. 
H»0; Boui'ke v. Uavln (IHHU), 44 Ch. 1). 110. Refd. He 
(irt'tfff, He J*raiK*o (1800), L. It. 0 Kq. 1H7. Mentd. He 
( Jonaijonwealth Land Uiiilding: KstaU) &. Auction Co., 
Hx V. Holllnift.ou (1873), 20 L. T. 602. 

6005. .] — Aflldavits upon which an 

infonnation is applied may not be sworn befon^ 
the attorm'.y in the pros<^cution. It. t^. Irswicii 
(1750), 2 Keny. 421 ; 00 K. It. 1231. 

Annotation Turner v. Batca (1847), 10 Q. 11. 202. 

6006. .j -The <d. will in no case issue 

an attaehin<*ni against a party at the suit of 
anotlier, wluire th(3 allldavits on wdiich tJie motion 
is founded are swtjrn before the agents of prose- 
cutor.-- K. V, WALI.ACL (1780), 3 Term Itci). <103 ; 
100 K. K. 014. 

6007. .J — An alii davit to ground a 

motion for a ruh* ‘nusi cannot la*, sworn before the 
attorney for tin? i)arty, or his i)artner, A. a rule 
obtain<*d on such an aflidavit will b(^ discharged 
wit h costs.- llArr r. Vaisky (1811), 1 ITicc, 110 ; 
M5 K. Jt. 1310. 

wjlfoto/ftli’on Could. Turner r, llntcH (1817), 10 Q. 11. 292. 

6008. .] — Tli43 ct. will discharge with 

costs a rule obtaim'd <m aflldavits of a party, 
which are sworn before' Jiis own attorney in the 
<‘ause. lloi'KiNsoN r. ibq ki.ky (1817), 8 Taunt. 
74 ; 120 10. n, 310. 

6009. .j ~ 3’ln‘ ct. refusf'd to ord<*r an 

aflidavit to lx* taken off the tile for irregularity on 
the objection of its having been sworn before tlie 
attorney for the party in 1h(5 cause, wiiere no 
circuinstatKM'H of suspicion appt'aiHal because it 
has liithoidA) not been contrary to the i)ractice on 
lids side of the ct. ; but in conshleration of the 
lux)prU>ty of such a rule being established the ct. 
W(»uld not order the party to pay the costs of his 
application. 3'he ct. directetl that in future 
atlldavits were not, to be sworn bi*fore the attorneys 
in the cause. Smith r. Wuodiioffh (1818), 0 
ITice, 230; 110 K. K. 701, 

.<4nm><altoa Turner v. HuIch (1817), 10 Q. B. 292. 

6010. .] — An atlldavit, stating that 

deft,, had been discharged under an lnsoiv(*nt 
Debtors’ Act, cannot be sworn before his own 


attorney in the cause. — J enkins r. Mason (1810), 

3 Moore, C. P. 325. 

0011. .] — It is a rule as old as Loid 

Hardwicke’s time, that an aflidavit, sworn before 
t he solr. of the party in the cause, cannot be used. 
ITie rule prevails in all the Cts. of Westminster 
ilall. The reason of it is sufliciently obvious 
(Leach, V.-C.). — Ross r. Shearman (1820), 2 
Loop. temp. Cott. 172 ; 47 E. R. 1100. 

Annotation: — ^Rsfd. Northumberland v, Todd (1878), 7 

Ch. D. 777. 

— An affidavit made before a 
comr. w'ho acts as the attorney of deft, before an 
ai)pearance is entered cannot be used ; but it 
must be clearly shown that he acted as such 
attorney at the time when the aflidavit w^as made ; 
it is not sufficient to show that he is so at the time 
of making the objection. — Kidd v. Davis (1837), 
5 Dowl. 5(58 ; Will. Woll. A Dav. 180. 

Afinotatum : — Distd. Haddock r. Williams (1838), 1 Will. 

Woll. & H. 416. 

6013. .] — A writ of oic cxcaty & the 

proceedings taken under it, discharged, with costs, 
on the ground that the affidavits liad been taken 
before the solr. of pltf. in the cause, & the ct . 
refused to impose upon deft., as part of the terms 
of the dismissal, that an action should not be 
brought against pltf. in respect of the arrest. — 
IIopKiN V, lIoPKiN (1853), 10 Hare, App. I. ii. ; 

1 Kq, Rep. 20 ; 22 L. J. Lh. 728 ; 21 L. T. O. S. 
200 ; 17 Jui\ 343 ; 1 W. R. 275 ; 08 E. R. 1113. 
Annotaiitms : — Re!d. He W'atkiriHon (1854), 23 L. T. O. S. 

27U ; Northumberland r. Todd (1878), 20 W, It, 360; 

Itourkc V. Daviw (1889), 4 4 Ch. D. 110. 

6014. • — — .] — The affidavits of petitioning 

cr(*(Utor8, sworn before their own soli's., arc not 
receivable in evidence, but the ct. will, when 
necessary, direct tliem to bo re-sworn . — lie 
Chaulton, Ex p. Charlton (1877), as reported in 
3(5 L. T. 501 ; on appeaU 0 (3i. D. 45, (I A. 
Annotations : — Blentd. He Shiers, Ex />. Shic-rs (1877), 7 

Ch. 1). 410 ; C’hampion r. Eoniiby (1878), 20 W. It. 35M ; 

He Kcarlcy & (laytcm’H Contract (1878), 7 Ch. 1). 016 ; 

He .loncH, Kx-p, Jones (1881 ), 18 Cl>. I>. 109 ; He McHenry, 

Exit. Credit Co. (1883), 32 W. It. 47 ; Shaip v. McHenry. 

.Sharp r. Brown (1887), 38 Ch. D. 427 ; He MeUenry, 

Exp. McDermott (1888), 21 Q. B. D. 680. 

6015. .] — It has been the rule sinc<^ 

the time of lx>rd Ilardwickc that the ct. does not 
accept an aflidavit sworn before the solr. in the 
cause nor his clerk although he may be a comr. 
(Kay, .1.). — Bourke r. Davis (1883), 44 Ch. D. 
110 ; 02 L. T. 34 ; 38 W. R. 167 ; 0 T. I.. R. 87. 
Annotations : — Mentd. Edwards v. Jenkins, 11896J 1 Ch. 

308 ; A.-U. & London Pi-opcrty InvcHtmcnt Trust v. 

itichmond Corpn. ik; Gosling (1903), 89 L. T. 700 ; A.-G. 

V. Antrobus, 11906} 2 Ch. 188 ; A.*(i. v, Sewoli (1918), 88 

L. J. K. B. 425. 

6016. AppUcatlon of rule— -Whether restricted 
to solicitors named on the record.] “If the agent in 
town is the attorney on the record it is no objection 
to an aflidavit of the party that it Is sworn before 
his own attiorney in the country. — Read v. Coopi^r. 
(1813), 5 Taunt. 89 ; 128 E. R. 020. 

Annotations : — Diftd. Jenkins v. Mason (1819), 3 Moore, 

C. 1*. 32v6. Reid. Bayment r. Smith (1843), 7 Jur. 674 ; 

Foster v. Harvey (1863), 2 New Kt'p. 443 ; He Grcfirfi:. He 

ITaneo (1869), L. It. 9 Eq. 137 ; Northumberland r. 

Todd (1878), 26 W. K. 350. 

0017. .] — (1) ITea in abatement set 

aside for irregularity, on the objection that the 


of land WHS sworn boforo the clerk of 
the ot. IJeld : bad. as such clerk is 
not one of the tufttoem preeK^ribed (t»r 
this purpose. — A iikli. K.xoink 
Macuink \V<ittKS Co. V. Scott (1907), 
6 W. L. R. 272. -CAN. 


FART VII. SECT. 12, SUB-SECT. 1,—B. 
60941. (JenertU rate - Sot soliciior for 


deponent. ]^~KoYhK v, Wha'ox (1831), 
2 G. S. 11.3.- CAN. 

6004 U. - .] l>oKd. WAbKKU 

r. lb»K(1839), i Unt. Dig. 2196. CAN. 

6004 iii. - . 1 — Affidavits used 

in appHeutioas on the Crown side ot 
the ct. must not be sworn beCoro tbe 
unxMttcutor or his attorney. — it. v. 

1, He Dunpuv (1886), 25 N. B. iU 


370. — CAN. 

6016 i. Applicatiun of rule — WheUnx 
restricied to solicitors yiamed on record ,} — 
The affidavit of a party to a suit 
sworn before an ante Hfrrn, solr. in his 
c^mploy. ao((ua{ntcAl with the facts of 
the ease, although not the solr. on the 
record, is insufficient.^ — 1 'unsmuib tJ. 
Klondike Colombian Gv>ld Fieldb, 
Ltd. (1898), 0 B. C. It, 200.— CAN. 
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affidavit in support of it had been sworn before 
nitf '8 nttomey, as a comr. for taking amdavits in 
the Ct. of Exch. in the country. The rule now 
adopted in this ct. that affidavits to bo used in ct. 
shall not- be sworn before the attorneys of the parties 
in the cause, is not to be construed literally, as 
applying only to the attorney whose name appears 
on the i'€‘Cord in this ct. which must be one of the 
four attorneys of this ct. ; but includes the im- 
mediate attorney or solr. for the paity. 

(2) A palpable mistake in an affidavit avS the 
wrong year in the jurat used in support of an appli- 
cation U) the ct. is not an insurmountable objection 
|i> the motion, as the ct. will permit the error Iai be 
ainentled by a supplemental affidavit ; but where 
such negligence occurs, they will visit it on the 
party in tlie consideration of the question of costs. 
- (k>OPKR V. Ahchkh (1823), 12 l»rice, 149; 147 
K. K. 982. 

Annotation :—As to (2) Consd. Blackwell r. Allen (1840), 10 

L. J. Kx. 6.0. 

6018. .] - rAUKKU r. Perky (IKIO). 

7 b. T. O. S. 119. 

6019. .]— In an action in th(‘ Ph. I)iv. 

pltf.’s lAUidon solrs., who were liis onlj^ solrs. on 
the record, employed a film w'Jio were his country 
solrs. in g(‘tting up evidence. This business was 
done entirely by oim of the paT tners in the country 
tinn, but some of the ailidavits tih'd on behalf of 
])Uf. wcrt‘ sworn b<dore the otlun* partner : — Held : 
such affidavits were inadmissibh'. — N orthumbkr- 
I.ANI) (Duke) v, Todd (1878), 7 (Ti. 1). 777 ; 47 
lu J. rU. 313 ; 38 1.. T. 740 ; 29 W. K. 3.50. 
Annotati(yn ;-“Refd. Bourkc v. Davis (1889), 44 Ch. D. 110. 

6020. Not limited to proceedings In court.] 

- -vVn affidavit cannot be used in support of an 
application to the cti. if it h(^ sworn before a comr., 
wiio is acting in the matti^r as attorney of appet., 
thougli theri^ be no action jamding, & no attorney 
on the record. — lie (Iray (1852), Bail Ot. Cas. 93 ; 
21 L. .1. Q. B. 380 ; suf) norn. Ji£ Ghay, JJx ju 
(U’LLIMORE, 19 L. T. O. S. 207. 

6021. .] — The disqualifying provision 

n CornmisBionei-s for Oaths Act, 1889 (c. 10), 
s. I (3), which ])rohibits a comr. for oaths from 
i'X(*rcising any of tlie powers given by the s<?ci. in 
any proceeding in which lie is solr. to any of the 
l^art ies to the proccHaiing, or clerk to any such solr, 
or in which lu^ is intei*ested, is not liruibsl to 
proecH^dings in ct., but is co-extensive with the 
suhatanlive provision in sub-sect, 2 which em- 
powers a comr. for oaths to ailminisBa* any oath 
or take any atBdavit for the purposi^s of any vX. 
or matt<»r in England, including hder alia, matters 
relating to the registration of any instrument. — 
He Baulky, 11911] 1 K. B. 317 ; 80 L. .1. K. B. 
198 : 103 B. T. 470 ; 55 Sol. Jo. 48 ; 18 Man.s. J, 
(\ A. 

- . Hentd. Ke Wilson, (19161 1 K. D. 382; Jir 

BanknipUry Notice, (1924] 2 Oh. 76. 


6022. Partner included.] — Batt v , Vaisey, 

No. 6007, ante. 

6023. Whether agent included.]— The ruh^ 

against swearing an affidavit before the s<dr. con- 
ducting pi*ocecdings or his clerk, docs not nece.s- 
sarily extend to his agent employed to get the 
affidavit sworn . — He Gregg, He Prance (1899), 
L. B. 9 Eq. 137 ; 39 B. J. (Ui. 107 ; 23 L. T. 234 ; 
34 J. P. 279 : 18 W. IB 589. 

AinwUUion : — Reid. Northumberland r. Todd (1878), 26 
W. U. 3a0. 

6024. Whether correspondent Included.] -- 

Parkinson r. (/RAWSIIAY, [1894] W. N. 85. 

6025. Whether clerk included.] — An affi- 

davit may be taken before tlce clerk of the attorney 
in the cause, if the clerk b(‘ (‘mpowered to take 
affidavits at all. — G oodtitle d. 1*YK v. Badtiti,k 
( 1800), 8 Term Bep. 938 ; 101 E. H, 1590. 

6026. .] — An affidavit in support of a 

motion by whicli a pt'rson seeks to be made party 
to a cause sworn before a comr. wJio is chu*k of his 
own attorney, is good.- Doe d. Grant v, Boe 
( 1837). 5 Dowl. 409 ; Will. WolB Dav. 98. 

A nnotaiinvs Refd. Parker v. J'crrv (1816), 7 L. T, (k 8, 
116; Tumor v. BatoH (IS 17), 10 D. B. 292. 

6027. - .] — AffidaviBs sworn before a 

master extraordinary, who was the cleik of j^ltf.’s 
attorney, rejected. Wood v. IIarpur (1810), 3 
Beav. 290 ; 49 E. It. 113. 

Annotations : — Refd. Nr)rlliUjnborliiiid r. Todd (187H), 26 
VV. It. ariO : Bourko r. DaviH (1HH9), 4 1 CJh. 1). 110. 

6028. .] -BoiriuvE r. Davis, No. 0015, 

afite. 

6029. — Solicitor not named on the 

record.] -An affidavit is admissible in (evidence' 
though it has bec^n sworn before the clerk of pltf. 
in thci cause, pltf. not being himself thc! solr. on 
the record. — Foster v, Harvey (1893), 4 Dv tB J. 
k. Sm. 59; 3 New Bei>. 98 ; 9 L, T. 101 ; 49 
E. B. 837, L, JJ. 

Annotations :■ — Apld. }l>' Dreprg, Hr Praiicj' (1869), L. It. 9 En* 
13B Refd. NortliuiulM‘rluU(l v. Todd (1878), 26 W. J(. 
360. 

6030. Affidavit of acknowledgment - By 

married woman Fines & Recoveries Act, 1833 
(c. 74).J — The affidavit of the du<‘ taking of the 
at'kiiowledginent of a married woman under the 
abovcj Aet may be made, by one of thc^ oonirs. 
before whom it was takcui, notwit-list/anding lie is 
thci atU»rney ctonecTiied in thc^ tranHacGon. He 
SciioLFiETA> (1839), 3 Bing. N. tk 293; 2 Hodg. 
230 ; 3 Scott, 957 ; 9 B. ,B O. P. 28 ; 132 E. B. 
423. 

Annotations .- Refd. Hr (J 860), 39 L. ,1. P. 40. 

Mentd. Uv Olk rton (18.66), 16 (’. B. 796. 

6031. ’ _ - .] VVlud'e one of 

two comrs. who had taken tlie acknowlecignuint of 
a deed by a married woman was int<;rc‘8te(i, k Jiad 
Biken no paH in the examination, k in consequence 
of the dea14i of the other cornr., who was not 
intc'rest/cd, the affidavit rcdpiired by Bult; 3 of 


6022 i. Partner included .] — An 

aJtldavit Rwom before the partner of 
tho attorney of the party on whoHo 
iK'haJf the afRdavit 1« made cannot l>e 
reiad. — H auley r. Ukaunh (1843), 
1 U. C. U. 406.— CAN. 

6022 U. .1-WiilTKt? 

(1849), 6 U. C. U. 13.— CAN. 

t. Whether offcnl ineluded — ■ 

Noiairy public .] — An affidavit sworn 
befoi'c a notary in M. who had lK«n 
actiua aa afirent for deft.’a »olr.. 
ineumcient. — M cLku.an r. Hauuis 
(1898), 6 B. C. U. 257.--CAN. 

a. AJMavU in canieMed municijMl 
flection — Hekdar aUamey. } — Semble : 

tjie attorney of the relator In a ci.>n- 
teBted municipal election may take the 
Sl amdavit. — 11. r. 


IIOCHESTKR (1855), 12 U. C. It 630. — 

CAN. 

b. Affidavit U> hold to hail — Before 
actUm — Plaintiff *B attomej/. ]~ wn affi- 
davit to hold to liail liefore a4:;tion 
coinincncH^d may l>e sworn lieforc 
pltf.’H attorney. — BKKrr r. Bmith 
(186.'j), 4 l\ R. CAN. 

0 . After action commenced — 

Before jwignu’tU — Plaintiff attorney.] 
— An affidavit to hold to bail after the 
coiiiiriencfuncnt of an action by writ 
of miitiinons Ac fjefoitj judgment, may 
l»e sworn iKifore pltf.’H atUiniey. — 
McManch It. Wells (1890). 29 N. B. it. 
449. 'CAN. 

d. Affidavit in proceedings against 
absc(mdling deidor — AtUfmey of petition* 
ing creditor.}- Affidavit, upon which a 


warrant under Absciuidlug DehtoiH 
Act is iBHUed, may be sworn before tlie 
attorney of petitioning cmdltor. — 
It. V . Htkaoman (1868), 1 Han. 

CAN. 

«. Affi/lavit where, aUarttmeyU 
with uyritr—Aiiomeu who isHues vril.l 
- When? an attac-hmeiit iHSucw with 
I, ho writ In tho cuuho the affidavit 
may Im swoni before the attorney who 
Issues tho writ.-- Davidson v. G’Con- 
NKLL (1876), 3 Pug. 684.— CAN. 

f. Affidavit on motion to set aside, 
judgment ~ A UorTiry jjreparing it — Aot 
Iteing atbtme.y on record .] — AffldavltH 
uh*h1 <m a motion to «<tt aside a Judg- 
ment may l»e Hwom latforo the attorney 
who priqiants the affidavits, he not 
Ixdng tho attonwy on the ivAHjrd. — 
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8ed, 12 . — Who vmy ia]^ affidaviU : Siif)-s€c{» 1, B.; 

Hilary Term, 4 Wm. 4, could not be made; & the 
ct. refused to allow the certilicate of acknow- 
ledgment to bo filed. 

^t. 79 of the alMjvo Act requires the acknow- 
ledgment to bo taken before a judge of ono of tho 
superior cts. or a master in ch. or before two 
comrs. (Boviu., O.J.). — Exp. Menhennet (1809), 
L. n. 5 (I P. JO ; mb nom. He ME?aiENNrrT, 39 
L. J. 0. P. 40 ; 21 D. T. 332 ; 18 W. R. 00. 

6032. Affidavit of execution of bill of sale.] 

— K. H. 0., Ord. 38, r. 10, applies to affidavits of 
execution of bills of sale, A consequently if an 

of execution be sworn before the solr. 
acting for the grantees in tho preparation of the 
bill, the bill of sale will be void. — B akeu v. Am- 
imosK, [1890J 2 Q. U. 372 ; 05 L. S. Q. B. 589 ; 
12 T. L. H. 003. 

j 4 nnototion ;™-Apld. Tic Baglcy, [1911] 1 IC. B. .'ll?. 

6033. Effect of non-observance of rule ~ Costs 
against solicitor.] ~7fc Hogan, No. 0004, ante. 

6034. - - Discharge of proceedings with costs.] 

— lUrr V. Vaihky, No. 0007, ante. 

6035. - .] — Hopktnson v. Buckley, 

No. 0008, ante. 

6036. .] “IIoPKiN V. Hopktn, No. 

0013, ante. 

6037 . Re-swearing.] —He Ohaulton, Ex p. 

Chaulton, No. OOU, ante. 

6088. Operation of rule — Condition precedent— 
That solicitor was acting for party at time affidavit 
was sworn.] — An attorney, before whom, as acomr., 
an affidavit had been sworn in tho country, had 
beeti the legal adviser of one of th<5 deponenf-s, & 
luul, in Jiondon, f*old tluj party really inU^resU^d 
in the cause for which ihci affidavit was sworn, 
that he inbmded to mov(i tlu! (d. in that cause, in 
which, howev<*r, lu* was not tho atU)mey : -lield : 
this foririod no objection to th(< affidavit, which 
was accordingly naeived.— Williams v. Hockin 
(1818), 8 Taunt. 435 ; 129 K. B. 452. 

Annotations : — Raid, llnynicnt r. Smith (1S43), 7 Jur, 074 ; 

Koster P, Hnrvoy (IHO’l). Nuw Jtop. 443; He He 

rrajH?<» (1809), L. K. 9 Eq. 137; Northumlx^rlaua v. 

Todd (1878), 20 W. K. 3r»0. 

6039. - - — jj, objection to 

an affidavit that it is sworn b(‘fore the attorney in 
the ca\iH(\ unless it expressly appt'fii's that he was 
f.he attorney nt the tliiu^ tho alfida>'it was sworn.- - 
Beaxtmont r. Dean (1835), 4 Dowl. 351 ; 3’yr. A, 
Or. 209. 

uInnpfaOeii .’--^Diftd. Haddock v. WilllamH (1838), l Will. 

Wall. A’ M. 415. 

3040. .J — Kit>n r. Davis, N<i. 

0012, ante. 

6041. Statement of party suffi- 

cient proof.] " An objection to an affidavit, that 
it was sworn before the attorney in the caiifw', is 


. made sufficiently to appear by the general declara- 
tions of the party himself, though it is not positively 
stated he was the attorney at the time the affidavit 
was swom.—HADDOCK v. AVilliams (1838), 1 Will, 
WoU. IT. 415. 

6042. Solicitors of like name — No pre- 

sumption that swearing of affidavit Invalid.]-- 

Where an affidavit has been sworn before plti.’s 
solr., it is necessary to have an affidavit of that 
fact ; the ct. will not reject it, merely because it 
appears on tho face of it to have been sworn before 
a person of the same name as pltf.^s attornev.-— 
Hodgson p. Walker (1810), Wight. 02 ; 145 K. R. 
1175. 


Sub-sect, 2. — Out of the Jitrisdiction of the 
English Courts. 


6043. Execution before foreign magistrates— 
Properly authenticated.] — ^The ct. w^Ul take cog- 
nisance of affidavits sworn before foreign magis- 
trates if properly authenticated to them. — 
Dalmeh V. Barnard (1797), 7 Term Rep. 248 ; 
101 E. R. 957. 

Annoiatinns : — Mentd. Glasso v. Mount {1191), 7 Terra Ron. 

390 ; Gorton v. Chanipnoya (1823), I Binar. 287. 

6044. Authenticated by seal of court.] — 

Cooper v. Moon, [1884] W. N. 78 ; Bitt. Rep. 
in Ch. 12. 

6045. Execution before consul of foreign power.] 

— Affidavits having been sworn before tho United 
States consul in Vera Cruz, as there was no 
English consul or diplomatic agent there : — 
Held : there was no powtu* in the ct. to receive 
them. — /n the Goods of De Saxazar (1873), 21 
W. K. 77(1. 

6046. Person must be authorised to take oaths 
by lex loci.] — An affidavit of debt made by pltf. 
residing in a fortngpi country before a foreign 
magistrate, wliose signature to tho jurat & his 
authority in that country to administer oaths 
take affidavits were verified by a proper affidavit 
in this country, is a sufficient foundation for a 
jinlge’s order to hold deft, to special bail, & this, 
notwithstanding Frivolous Arrests Act, 1725 
(c. 29), which requii*os an affidavit of tho cause of 
action by pltf., by which must be imderstood such 
an affidavit taken before a compeUmt jurisdiction 
in this country whereon, if false, piirjury might 
be assigned, for that branch of tlio statute is 
rosiriciivo of the acts of pltfs. only, & not of the 
cts. But any jierson making or knowingly using 
a false affidavit so made abroad for this puriK>se 
is guilty of a misdemeanour in attempting to 
p«*rvert public justice, & is punishable by indict- 


Maritimk Bank r. MoKkan (188.3), 
n N. B. H. 526.— CAN. 

f. Afflfiavit of bona fide* in chattel 
martoaff* — Holicitar employed office 
of mortgoi^c** mlieiUw*.} — An affldtivit 
of ItonA Jlae* In a obattcl n\t«ro, may Xm 
tuatlo 1tM>foro a Bolr. employed in the 
oittoo of Ih© Kolti, — C an an a 

Pkhnanrnt Loan & Savinos Co. v, 
Todd (1895), 22 A. U. 515.- CAN. 

— jgtiliciior for affittnt] 

— Affidavit ot bona fide* of a 
intifo. may Ih> a worn before the ftolicitor 
w ho aoted for tho affiant. — A vkkiix 
e. Caswrix ^ Co, (I«16). 31 W. L, H, 
953 ; as D. L. It. Ua ; 8 Sank. L. It, 
269.— CAN. 

k. Affidcndt to bill of ante — 
AUormy preparing hill.]— i/fldt: Urn 
affiaavit to a bill ot aak) waa not bad 
lieoana© It bad bean sworn before the 


sol loiter by whom tho bill of solo was 
proiiaro<i . — Mosiikr v . O 'B in k N ( 1 9 05 ), 
37 N. 8. H. 280. CAN. 

1. Affidarii rcrifyino mechanic** lien 
— SoHcitor for chiDmimf.} — Affidavit 
verify ins a mochatiio’s lion may bo 
swoni btdoro tho solicitor for tho 
claimant. — Poison v. Thomson (1916). 
,34 W. L, B. 745 ; 10 W. W. H. 865; 
26 Man. L. 11. 410.— CAN. 

PART VII. SECT. 12. SUB-SECT. 2,— A. 

6043 L Kxeration Itefore foreign magi- 
ttratc* — l*toperiu awietdicaied.] — On 
motion for liberty to Issue r sci, /o. to 
revive a Judirnioiit, idtf.’s affidavit had 
been sworn before tho Prosldont of tho 
(^vil Tribunal. &: the ^miatuto of pltf., 
attested 1^ the mayor 6c soas-profeot 
of V., in Franoo. with their ro«tnective 
seals attached thereto ; & the Fienoh 


consul rosidout in Dublin, by affidavit, 
stated that there was no resident 
British consul or notary public at V. : 
that tho civil tribunal was a rocognlseu 
ot. of Justice, He also voriflod the 
seals attached to tho affidavit, as well 
as tho handwriting of pltf. The cU 
firranted the usual order to revive. — 
HovtrzKiXK V, Watson (1846), 9 1. L. K. 
40.— IR. 

6046 i. Person mnsf be authorised to 
take oaths bp lex tod.) — An affidavit 
purportinir to be sworn before tho 
mayor of a city In Enidaud is inadmis- 
sible in this ot.. without proof of his 
sifirnature 6: authority to administer 
oaths. — Graham©. Macthbason (l 860), 
1 Ch, Ch. 85.— CAN. 

6046 H. .1— MuBrirr ©. Mc- 

Millan (1918), 43 D. L. R. 25.— CAM. 
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mont.— OMEAI.T V. Nbweli. (1807), 8 East, 364 ; 

V*'* Ode r. Sherard (1856), 11 Kxoh. 482. 

'^iSSd^rei.oirKwSl^ (1813h 1 M. & S.^i02 ; Sharpe r. 

holt* 2 M.^S. 663. . , 

.] — Whore an affidavit, in a proceed' 

this ct., is made in a foreign country, it 
must distinctly appear that the functionary before 
whom it is sworn abroad is authorised by the laws 
of his own country to administer an oath. — 
Warren v, Swinburne (1846), 9 Jur. 610; 
urnuotis proceedings^ 5 L. T. O. S. 100. 

6048. *] — Levttt V. LiEViTT, No. 6109, post. 

e049. Whether British consul.] — P ickardo v. 

Machado, No. 6929, ante, 

0 Q 5 Q, Authority shown by notarial certifl- 

gute.] — This ct. will receive an affidavit sworn 
before a consul for Great Britain who, it appears 
by a notarial certificate, is duly authorised to 
administer oatlis . — Re Oaaieron (1848), 12 L. T. 


1 ). S. 174. 

6051. .] — Bsii Hutchinson, No. 

5841, ante. 

SeCf 7 ioWf R. S. 0., Ord. 38, r. 6 . 

6062. Whether notary public.] — IlAGGi'n^ v. 
I NIFF, No. 6103, post. 

6053. No British official available.] — (1) 

Where an affidavit sworn before a notary in foreign 
])art 8 is Umdered, it must appear Uiat none of tlu‘, 
liritish authorities autliorised by 18 JO Viet. 
<*. 42, were resident in such place. 

( 2 ) Xhiloss the addit ion of the person making an 
ufih lav it wheresoever is inseHod, it cannot be 
jead in the Ct. of Probate. — In the Goods of 
Rkhnaud (1862), 2 Sw. & Tr. 489 ; 31 L. J. P. M. 
A: A. 89 ; fi L. T. 726 ; 104 E. K. 1087. 

Annotatum : — As to (1) Reid. Kevan v. Crawford (1876), 
4 A h. J. Uh, 008. 


6054. Whether verification necessary - 

Where fund small.] — The ct., on the xiersoual 
undertaking of the solr., dispensed with the verifi- 
(‘ation of the signature, to an affidavit abroad of a 
}»ublic notary, the fund only amounting to £35. — 
Mavnk V. Butler (1864), li L. T. 410 ; 13 W. R. 
128 . 


AnfiotiUhn Ite Davis’s Trusts (i860), L, H. 8 Kq. 98. 

6055. .] — Where an affidavit is 

sworn before a notary abroad the signature must 


bo verified by affidavit befom it can be received 
here, though the rule lias been relaxed where the 
fund was very small.— D aviw’s Trusts (1809). 
Ij. 11. 8 Eq. 98 ; 21 L. T. 137. 

6056. .] —It is not necessary that the 

notai'ial seal or signature mentioned in 15 & 16 
Viet. c. 86 , 8 . 22, should be verified, & the sect, 
applies to ilie notarial attestation of a power of 
attorney to bo used in the Ct. of Ch. — T iaywaud 
V. Stephens (1866), 36 L. J. Oh. 135 ; 15 L, T. 
173. 

6057. .] — Before Sc afbir 15 Sc 16 Viet. c. 86 , 

affidavits sworn in foreign parts out of ller 
Majestv’s dominions before a notary public might 
be filed, Sc that practice continued in force down 
to the time when the R. S. C., 1883, came into 
operation : — Held : this practice is not abrogatecl 
by K. S. C., Ord. 38, r. 6 , Sc R. S. 0., Ord. 72, r. 2, 
of the Rules of 1883, Sc may bo follow^ed at any 
rate in cases where the i)ractice under (he Rules 
of 1883 would be very inconsistent. — (V)OKE v, 
VViLUY (1884), 25 Ch. I). 760 ; 53 L, .T. Ch. 692 ; 
56 L. T. 152 ; 32 W. R. 379. 

6058. What amounts to verification —Not official 
seal.] — The mere fact of the appendag(^ of an 
official seal U) an affidavit, unsupported by con- 
firmative evidenc(% will not admit a creditor 
i*(‘siding abroad t>o procif of debt.- 7i*c BEArriE, 
Mai^Naituhton Sc Co, (1846), 7 L. T. (>. S. 546, 

R. In Particular Countries. 

{a) Scotland. 

SeCf 7ioWt R. S. C., Ord. 38, r. 0 ; (\>mmissionerH 
for Oaths Act, 1889 (c. 10), s. 3. 

6050. Judge.] — Tliero is no instance of this 
cf . taking notic(‘ of an affidavit before a justic<^ 
of the peacj* in Scotland ; tliougli the cts. of lafe 
have act<‘d upon affidavits bt?foro judges of tlu^ 
superior cts. there.- Hyde v. Whititeld (1815), 
19 Ves. 342 ; 34 K. R. 544, h. C. 

Annotation: — Retd. Louh r. Pntt^^rBon (1878), 7 Oh. D, 800. 

6060. .J— Affidavit sworn before a baron 

of the Exch. in »Scotland, admitted to he read. — 
Biiaham V. Bowks (1820), 3 Jac. Sc W. 290 ; 37 
1<:. R. 388, L. C. 

6061. Magistrate - Subject to verification.] — 

IMnkerton V. Rahnhlky (Unal Co. of Pro 


6046 iii. .] — Anon. (Hrm 1801), 

llowe, 401.- IR. 

m, Evidence of auUioriiy .] — 

lu I bo ca«e of an aflldavit sworn in 
Wls., In tho IT.s.a., a csertificatc of 
t ho clerk of the cipeiiil ot. of W. county, 
Ktabi of Wis., was held suttloient cvl- 
tlenoe that the official before whom 
the affidavit was sworn had power to 
administer an oath. — O’N kill e. 
Dokan (1870), 10 I. li. Eq. 187.— IR. 

n. .] — In order that 

an instrument executed out of tho 
British dominions should bo receivable 
in evidence. It must be verified by am 
affidavit or declaration of its due 
execution, & the British consul or 
vice-consul must certify to tho fact 
that the person taking the oath or 
declaration has power In aooordonce 
with tho law of the foreign county to 
take the affidavit or declaration. — 
Dillon r. Australian Mutual Pro- 
vident SuciBlT (1901), 20 N. Z. L. li. 
188.— N.Z. 

o. Whether notary public — Necea- 
aUy for certificate utider hand *t' 
oMcial ami.] — ^An affidavit sworn out of 
the province before a notary public 
Ac oertifled under his hand St official 
seal, is admissible. — Fmar National 
Bane p. Katnrs (1893), 3 B. O. R. 
87.— CAM. 

p, jijftdarii bp British sub- 

'by certificate of 


consul. 1 — The ct. will receive an affidavit 
made by a British subject ubn»ad if 
sworn bcfoiu a notary public He 
attest4'd by the oertifleate of tho British 
consul . — lie Kknah'h Truhin (1807), 
15 W. it. 781.— JR. 

q. Judye - - NcressHy for verifica- 
iion of Kiyiuiiure.) —An affidavit sworn 
l>efore a Judge of tho Hupreiiu) (,'t. of 
N. B., whose slgnatui'e is verified by an 
affidavit made in this provinetj, may be 
read in this ct. — K iuk t?, Anwlky 
( 1841). 1 Kerr, 301.— CAN. 

r. .j_WhC‘ro tho affi- 

davit of the duo execution of a power 
of attorney to demand wists under a 
rule of ct., was made in N. 8, beforti 
a Judge of the Supreme Ct. there : — - 
Hctd : the signatures of the Judge must 
be verilied by an affidavit nuidc here. 
— Fraskk V. Hardino (1843), 2 licrr, 
290,— CAN. 

s. OommissUmer — On separation of 
counties .] — -A (XiininlMsion was granied 
for the M. district, which then included i 
tho present county of Prince Edward & 
the united ccumtlcjs of F., L., Sc A. 
Prince Edward was afterwards Wit 
aside as a separate district, tho cemr. 
then lieiiig resident in the uniU^d 
counties of F., L., Sc A. : — Held : 
his authority In such united counties 
would oontinue. — M cWhirtkr r, Oiw- 
BETT (1854), 4 O. P. 203.--CAN. 

held a com- 


mlHslon for taking affidavits In tho 
district of Wellington, Issued in 1848 : 
— Held : lie might act under It in the 
county of Waterloo, wiiere he was 
living, being part of tho old district. 
Sc a Junior county disunited from the 
union of WeUlugton. Waterloo, Sc 
Grey.— (JucK v. Davidson (185H), 
15 U. C. it. 591.-CAN. 

M'Naooiitkn (18.08), 16 U7g. It, 104. 

CAN. 

b. Whether foreign mayor.) — An 
affidavit ot execution of a chatbd 
Bwom iMjfore tli© mayor of a 
foreign town, Is useloss. — D k Fohhknt 
V. BunnbLL (1858), 15 U. C. It. 370. — 
CAN. 

«. JirUinh. vice -consul.] — An affi- 
davit sworn lK)fore a British vh^e-consnl 
will bo admitted as cause against a 
conditional order for a receiver, — 
WAmiii*. i 
334,— IR. 

d. Scottish Justice of peace — 
LffcalUp within authority of Great Seal. 1 — 
A Boottish Justice of t he peace may take 
an affidavit out of his Jurisdiction, 
providiHl tho locality be within the 
authority of tho Great Seal of Ot. 
Britain, Hence an affidavit before a 
iustfoe of the peace of the county of 
M, woa held valid though taken in 
London.— Kerr v, Ailba 
( 1854), 1 Mocfi. 736.— SCOT 
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Sect, 12. — Who may take affidavits: Sub-sect* 2, B. 
(a), (/>), (r?) <fc (rf). j 

PRIBTORS (1808), 3 Y. J. 277, n. ; 148 E. R. 
1184. 

AnnotatUm Kcjvan v. Crawford (187C), 45 L. J, Ch. 

«58. 

6062. .] — An affidavit made by deft., in a 

suit in the Exch. Ct., awom before a magistrate 
in Scotland, permitted to bo read. — E ij^-ib r. 
SINCXAIH (1829), 3 Y. & J. 273 ; 148 E. R. 1182. 
Annoiaiicn Eeld. 8ban>c JohoMlon (1835), 1 Hodg. 298. 

6063. Justice of the peace.] —Il you v . Wiiit- 
FlKLB, No. 0059, ante. 

6064. Subject to handwriting being authen- 

ticated.] — Affidavits sworn before a justicci of the 
]>eace in St^otland are admissible in a cause in 
this ct. if the handwriting of the justice be 
authenticated.- Tuknuuu. v . Mohkton (1819), 1 
("hit. 721. 

6065. .] — It is no objection to an affidavit 

sworn in Hcotland, that it is taken btdore a justice 
of the peace, & not bidore a l^ord of Session. — 
Watson v . WicciAMSfiN (1832), 1 Dowl. 897 ; 2 

.l. Kx. HI. 

6066. Commissioner.] - An affidavit t<j liold t-o 
bail, not entitled in any ct.., but sworn in Scotlaml 
bofont a coinr., who states himself to be a coinr. by 
virtyue of a corninission from the (Hs. of Common 
IMeas iSc Kxch. is siiffieient. — Wihtk v . Iuvino 
(1830), 2 M. A; W. 127 ; 5 Dowl. 2H1» ; 2 dale, 
230 ; 0 L. .1. Ex. 15 ; 150 E. R. 007. 

{{}) Ireland, 

See, now, R. S. Ord. 38, r. 0 ; (/omniissiorierB 
for Oatbs Act, ISHO (c. 10), s. 3. 

6067. Judge.] - 'i'he nftidavitof the acknowhslg- 
ment of a warrant id attorney to sufTer a recovery 
taken before an ordinary magistrate in a foreign 
country must i)e attested by a not^iry jniblic ; 
but th(^ ct. W'ill dispense with such attestation in 
the case of an affidavit, t akcui Ixdore a great judicial 
offic(d’ in Ireland,- /-’.r p, WoliiSl.i-JY (1793), 2 
lly. Bl. 275 ; 120 K. R. 518. 

A nnoUxtUm Held. CroHH r. Cnionldro (1851), 15 Jur. 993. 

6068. Master extraordinary.) — (1) An affidavit, 
of bk])!. HW<»rn bef<»r(^ a master t^xt ra<jrdinaiy in 
(\>rk w’iiH iillowed to be read. 

(2) Cts. i>f law' will allow' an affidavit sw'oni 
behu’e a consul to be tvud." Sx p. Ruddock 
( 1728), Mos. 7S ; 25 E. R. 282, L. V. 

6069. " Verification unnecessary.] — An affi- 
davit was sworn before a master oxt.rimrdinary in 
J reland, ai>pointed under 0 A 7 Viet . c. 82 : - 
Held : it. was not necessary to vi'rify by affidavit 
the fact, that ho IIIUhI tliat character. -Day r. 
Day (I8t8), n Reav. 35 ; 50 K, R. 729. 

6070. Master.] Affidavit Hwmrn in Ireland 
befi>re a masitu', t<i ground a writ of ne exeat regno 
admit U hI, after doubt A conh'iTnee with the 
jiulgt^rt. JoiiNrtON t\ Smith (1782), 2 Dick. 592; 
21 E. R. 401, E, C. 

6071. Examiner of Court of Chancery.] - An 

affidavit sworn befort^ an examiner of the Vi. of 
in Ireland may used in the C-t. of C1u in 
England, -dlKi.Y t\ Bdakenky (1833), 2 E. .T. ('h. 
185. 

6072. Commissioner.]- 'Tlio ct. allowed an affi- 
davit sw'om befoiv a comr. of the <^t. of Exch. in 


Ireland to be read. — Kilby v. Stanton (1827), 2 
Y. A J. 75 ; 148 E. B. 838. 

Annotations: — Mentd. Re Anderson 1836), 1 Hodg. 418; 

Money r. Jordan (1850), 13 Beav. 229. 

6073. Subject to verification of signature.] 

— Sharp v. Johnhton, No. 5757, ante. 

6074. — .] —An affidavit which by the jurat 
appears to have been sworn in Ireland before a 
comr. of the Irish C't. of Q. B. cannot be read in the 
Ct. of Q. B. in England.— Griffin v. Smyth k 
(1840), 8 Dowl. 490 ; 4 Jur. 413. 

(c) Dominions and Dependencies. 

See R. S. C., Ord. 38, r. 0 ; (k)mmis8ionei*s for 
Oaths Act, 1889 (c. 10), s. 3. 

6076. Justice of the peace— On proof of no 
notary public — -India.] — The ct. pennitted an ac- 
knowledgment of amari'ied woman, made in India 
under Fines A Recoveries Act, 1833 (c. 71), to be 
received on producing a verified certificate <jf a 
superior military officer that the pei-son before 
I whom the affidavit of acknowledgment w^is ina<ie 
was a justice of the peace, there being no notary 
at the place of acknowledgment.- -Fc Daley 
(1817), 5 Dow. A L. 333; 5 G. B. 128; 2 New 
Tract. Caa. 440 ; 17 J.. .1. V. V. 1 ; 10 Jv. T. O. S. 
Ill ; 130 E. H. 823. 

6076. Judge — On proof of no notary public — 
Ionian Islands.] — The et. dispensed with the 
notarial ceitificate in t he catw" of an acknow’ledg- 
memt taken at Corfu under Fines A Recoveries 
Act, 1833 (c. 71) [before Die chief magistrate*], it 
being sworn that tlu're w'as an English notary in 
the island.- 7»V JIuhht (1851), 15 C. B. 410 ; 24 

I. . T. O. H. 131 ; 139 E. it. 181. 

6077. New South Wales.] (1859), 

7 W. R. 227. 

6078. Deemster— On proof of authority Isle of 
Man.] — Sernhlc : an aflidavit sw'orn before the 
Deemster in the Ish? of Man cannot be used, unless 
it be shown tViat lie has power administer an 
oath. — Cross r. (^jikshiue (1851), 7 Exch. 13 ; 21 

J. . .1. Ex. 3 ; 15 .lur. 993 ; 155 E. K. 848. 

6079. Magistrate — Canada — Authority must be 
certified by notary public.] --Tlie ct. refused to 
allow a certilif*at(! of acknowdedgment taken in 
Ontario, under Fines A Recoviudes Act, 1833 
(<•. 71), to be lil(?d, W'lK‘re the aflidavit of verilica- 
ti()n purported to be sw'orn before “ .1. .S., an 
attorney of the suiircune c4.” Idle aflidavit must 
be swT>rn before a in.agistrab', A his authority to 
administiT oaths ceitilied by a notary public. — 
Jie Woodman (18(J2), 11 C. B. N. S. 630; 112 
E. R. 9 12. 

6080. Commissioner.] — An affidavit sw'orn in 
a colony before an otllcer describing himself as 
“ a comr. for taking affidavits,” receivable, 
whether sworn antecedently to the pet or not, on 
tht^ gn^und that the ct. is to take judicial noticif 
(♦f the signature of any person lawfully author is**d 
to a<iminiHt€?r oaths. — Anon. (1853), 1 W. R. 186, 
1.. C. 

6081. ,] — Affidavits Diken in tin* colonies 

piwiously to the paasing of 15 A 16 VTct, c. 86, in 
the presence of a person lawfully authorised" to 
adramister oaths, are rt*ceivable in this country 
under 8<‘ct. 22 of that Act, wdthout verification of 
the signature of the person before whom they have 
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B. (»). 

6066 I. — Au affidavit 

fiwom ladtire « eouir. for talcing alll* 
daviiii in Ct, of <’li. at Oliwffow ; — 
Retd : insnllleii'Titly wwom. — M cEwan 
V. BoclTuN (1870), 3 Cli. Cb. 63. — 
CAN. 


PART VII. SECT. 12, SUB-SECT. 2.— 
B. tb). 

6067 I. Jmlae .) — A fudge Bitting in 
the t.YittUnal CX. of Dublin under „ 
e(nnini»i8i(m of oyer & Irrminer Sc genera! 
gooi delivery, baa not lurlsdiction to 
take the aittdavita of £.50 freehoMcrs. 

SenUAt' : a judge sitting at nisi prius 


In Duldin. jurisdiction to take such 
affidavits . — He OAtULUtmu 
Oraw, & D. 345. — IR. 

PART VII. SECT. 12, SUB-SECT. 2.— 
B. (0). 

•, MagistraJU — India — Authority 
must be certified by Secretary far India.] 



Part VII. — ^Evidenck rv Aefiravit. 


561 


tAken.— Batbman v. Cook (1853), 3 De G. M. 
^ r22 L- J- f'h. 744 ; 21 L. T. O. 8. 1 ; 17 
Ju^nO ; 1 W. K. 242 ; 43 E. R. 10, L. C. & L. J J. 
AflfwUttion : — ^FoUd. Fertfuson v. Bonyon (1867 ), 16 W. It. 71. 


6082. Registrar — Only on verification.] —The 
c<‘rtificato of a deed as registered in a registry 
office in one of the colonies by the registrar, who 
was not “a person lavrfully authorised to ad- 
minister oaths,” is not, per evidence of the fact 
of such registration under 15 & 16 Viet. c. 86. 
8. 22, but the signature of tlio registrar requires 
verilication. — B aiu^ie v, Jackson (1853), 3 Do Cl. 
M. v'c G. 38 ; 21 L. T. O. S. 1 ; 17 Jur. 170 ; 1 
W. II. 186 ; 43 E. B. 16, L. C. & L. JJ. 

6083. Notary public.] — Where a power of 
attorney has been executed before a notary public 
in a British colony, an affidavit verifying the 
notarial signature is not necessary. — lie Goff’s 
Estate, Siddal v. Nicholson (1866), 14 E. T. 
727 ; sub now. lie Goss’s Estate, 12 Jur. N. S. 


505. 

6084. Bailiff & two Jurats — Guernsey.]— The 

affidavit verifying th(» certificate of the due taking 
of an ackuowlodginent of a maiTiinl woman under 
Fines KecoverioH Act, 1833 (e. 71), may be 
sworn in (Juerns<*y before the eliief bailiff two 
jurais of tliat island. — lie Mann (1875), E. 11. 10 
C. P, 173, 


{(I) Foreign Coxuitrics. 

Scc^ now, CVnnmissioner for OatJis Act, 1880 
(c. 10), ss. 3, 0. 

6085. Belgium — Juge de Paix.] — Held : affi- 
davits in an English suit were j)roi)erIy sworn 
before a Jugc do Pane certain other officials in 
Belgium having limited jurisdiction witliin the 
district where sr.cli affidavits were sworn, witli 
powiii* to administer oaths there only for c<n*tam 
purposes. — K evan r. Gkawfokd (18/0), 45 E. J. 
Ch. 658, E. JJ. 

6086. France — British consul.] — A married 
woman, residing at I'aris, acknowledged a de<*(l 
before comrs. specially appointiMl umler Fines & 
llecoveries Act, 1833 (c. 71), s. 83, who sigraal a 
memorandum & ccrtilicate of the taking of such 
acknowledgment as required by sect. 81. 3"he 
aOidavit verifying liie certificate & signatures 
re/iiiired by sect. 85 was innxle, not before the 
Jvge dc Pair, but l:>efore the English consul at 
Paris : — Held : such affidavit v/as irregular, as 
the consul was md autiiorisi'd to take it by llie 
<V>nsular Advances Act. 1825 {i\ 87), s. 20. — 
Ex }). 11i2Np:age (IjADY) (1831), 3 L. J. G, 1*. 206. 

6087. ,]—Semblc : an affidavit E) bti 

used on a motion in this ct . cannot be sw'oni behnx* 
a British consul abroad umha* Consular Advances 

Act, 1825 (c. 87), s. 20. Ee A’eux v, Bkrki*:lj€Y 

(1811), 5 Q. B. 830 ; 2 D(W. A E. 31 ; 13 E. J. Q. B. 
214 ; 6 E. T. 165 ; 8 Jur. 666 ; 114 E. B. 1464. 
Annotation :~~FolXCi. VVilliarns v. Welch (1845), 15 L. J. 

Q. B. 7. 

6088. .] — An affidavit of service of a 

rule sworn before^ the British consul resident, at 
J*aris is not sufficient. — W illiams r. WiCLfii 
(1815). 3 Dow. & E. 357 ; 15 E. J. Q. B. 7 ; 6 
E. T. U. 8. 150 ; 0 Jur. 1078. 

6089. .J— Prior to 18 A: 10 Viet. c. 42, 

an affidavit sworn before iiu? British consul at 


Paris, was not admissible in our cis, — He Coofeii 
(1855), 16 C. B. 225 ; 130 E. B. 743 ; sub nom. 
Ex p. Cooper, 3 W. B. 405. 

6090. Notary public.] — In the Goods of 

Lambert, No. 5669, ante, 

6091. Germany — British consul .] — Rc Barber’s 
Trustees (1836), 4 Dowd. 010 ; 2 Bing. N. C. 268 ; 
1 Ilodg. 318 ; 5 E. J. C. P. 81 ; 132 E. H. 105. 
Annotation : — Refd. Lo Veux v. Borkoloy (1844), 5 Q B. 836. 

6092. .]— 7^4? Eady, No. 6705, ante, 

6093. Judge.] — Re Eady, No. 5795, ante. 

6094. Consul forbidden by German 

law.] — Where by German law a British consul is 
not aUowetl lo administ.er an oath, tlio affidavit 
may be swT>rii before a German judge. — In the 
Goods of Faw^cus (1881), 0 P. D. 241 ; 54 E. J. P. 
47 ; 48-J. P. 743 ; 33 W. K. 323. 

6095. Consul not available.] — In a 

suit in wiiicli infants w'cro pltfs. an affidavit made 
by defts. residing abroad before a foreign magis- 
trate w^as allowed to bo filed, it appearing tiiat 
there w’as no English consul witiiin reach.— BELr, 
r. Turner (1874), E. B. 17 Eq. 430; 22 W. B. 391. 

6096. Notary public -Verified by British 

consul.] — An affidavit made by a pcs'son resident 
in Ciermany A; sworn before a notary w^as allowed 
to bo used, the notary’s signature having boon 
attest(‘d l)y the s(‘al of the British consul, though 
it w^as not stated tliat lie w^as by German law 
qualitied to administer oaths.— -ii’c IjONDON 
Asphalte (’o., Eti). A' B.edi;cp:d, Re (’ompanies 
Acts 1867 & 1877 (1007), 23 T. E. B. 406. 

6097. Russia —British consul — Magistrates with* 
out authority.] — ’J’lie affidavit verifying iJie 
notarial certilleate of the duo taking of an acknow'- 
ledgmcnt under Fines & Becjoveries Act, 1833 
(c. 74), s. 85, may in Bussia Ixi sworn before a 
Jlritish consul ; no inagistrato in tiiat country 
luiving authorily to administer oaths . — Ex p. 
Baylky (1811), 2 Scot t, N. B. 523. 

Annotation : — ApJd. lie PickcrsgUl (1843), 6 Scott, N. It. 831, 

6098. — -.] — An affidavit, verify- 

ing the duo taking, in Bussia, of the acknowledg- 
ment of a ilecal by a married w'omati was niaae 
before tlie British tumsul : — Held : sufficient, it 
iiaviiig been stated in a notarial eortilicaUi, made 
in ft hjrnier ease, that the laws <d Bussia do not 
grant autJiority to any magistral! to administer 
oatlis any j)erson whalso/wer. - Davy v, Malt- 
W’OOD (1811*), 2 Man. A. G. 421 ; 133 E. B. 811. 
AnnotatioiiH - Apld. Jtr IMokrrsKlll (1813), « Man. & U. 250. 

Refd. Willlums V. Welch (1845), 15 L. J. Q. B. 7. 

6099. British chaplain —No consul avail- 

able.]— 33 le et . allowed an acknowledgment to be 
recidved A liled under Fines A Becoveries Act, 
1833 (c. 74), s. 85, wJiere the affidavit verifying 
the ccrtilicate was sw'orn before the minisUjr of 
the British chajiel at Moscow, it being sworn by 
the secr<dary of tlie Hussia co, that that person 
wa.H in the habit of administering oaths to British 
subjects tiiero A certilit^d by two merchants 
resident at Moscow that there is no lOnglish notary 
public or British consul or vic<vconsul within 
four liundred miles of that city. — Re PrcKERwaiLL 
(1843), 6 Man. A G. 250 ; 6 Scott, N. B. 831 ; 

1 Iv. T. O. H. 288 ; 134 E. K. 885. 

Anntitaiutns : — Apld. Ite Darling (1845), 2 O. B. 347. Ezpld. 

Wmiajiis V. Welch (1845), 15 L. J. Q. B, 7. 


— Ch. (Irelauti) Act, 18(}7, s. 81, which 
directs the ct. to tuke judicial notice 
of the Beal or Hignatimj of any ct. 
Judge, etc., abroad, l« retrosiKJCtivc, 
But thect. will require cvicleuce that the 
person before whom an affidavit is 
sworn Is authori»»*d to a<lmlnliiU*r oaths, 
e.ff., a oortUicabi from the Secretary for 
India, in case of a maeristratc t licit!. — 

a. — VOL. xxri. 


Kekocson V . Bk.vvo.v (1807), 1 1. it. 
E<|. 475.— IH. 
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f. United States — Mayor .) — A com- 
mission issued Ui one O., of the 
city of H., ill the U..S., to take evJdmuio 
of one S. Jt was returned with an 


adidavit by the coinr. of due oxecutlon 
sworn nt H. before tho mayor, but the 
affidavit did not show that tho witnotui 
was examined there : — Held : suffi- 
cient.— H tkii bins V. ANDUiiaoN (1806), 
20 U. C. K. 230.— CAN. 

£•. Notary public — Certified 

under his hand df sea/.)— Affidavlta 
sworn before a uotary public in tho 
O O 
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Evidence. 


Sect, 12. — Who muy take affidavits : Sab-sect, 2, B, 

PRIETOIW (1H08), 3 Y. k J. 277, n. ; 148 E. K. 

1184. 

A’wmiaifion : — Kefd. Kcvan v. Crawford (1876), 45 L. J. Ch. 

Q0Q2. « — — .] — An alTl davit made by deft., in a 
Bnit in the Exch. CJt., Bwom before a inagisiraUi 
in Scotland, pennitted to be read. — EiJd« v. 
SrNCLATR (1829), 3 Y. & J. 273 ; 148 E. R. 1182. 
Annoiaiiun Reid. SUarpo v, Jobiiaton (1835), 1 Hodg. 298. 

6063. Justice of the peace.] —Hyde v, Whit- 

riKLT), No. 0050, aate. 

6064. Subject to handwriting being authen- 

ticated.]— A fT1 davit h sworn before a justice of IJie 
peace in Scotland are admissible in a cause in 
this ct. if the handwriting of tlie justice be 
authenticated. Tuknhuu. v, Moueton (1819), 1 
Cliit. 721. 

6065* .1 — It is no obj<*ction to an alYldavit 

sworn in Scotfand, that it is taken before a justice 
of the p('ac(% k not before a lj<jrd of Session. — 
Wathon V, WnxiAMKON (1832), 1 Dowl. 007 ; 2 
E. .1. Ex. 81. 

6066. Commissioner.] An affidavit liold to 
))ail, not entitled in any ct., but sworn in Scotlaml 
befor<< a coinr., who states hiinsidf to be a comr. by 
viHue of a commission from the (’ts. of Common 
Ideas k Kxch. is suHicient. — W hite v, Ihvino 
(1830), 2 M. k W. 127 ; 5 Dowd. 289 ; 2 Dale, 
230 ; 0 C. .1. Kx. 15 ; 150 K. H. 007. 

(5) Ireland, 

See, rnne, R. S. C., Ord. 38, r. 0 ; ( bininissioners 
for Daths Act, 1880 (c. 10), s. 3. 

6067. Judge.] - 'fhe anUlavit of the acknowledg- 
ment of a w arrant of att<»rn<?y txi sutler a recovery 
taken before an ordinary inugistralti in a fortdgn 
country inu.st bo attc^stid by a notary^ public ; 
but the <‘t . W'ill disiH'nse w'ith such atU^station in 
the ca8♦^ of an allidavit tak<‘n bidore a great judicial 
onic(U’ in lr<*land. “ p. Woksi.ey (1703), 2 
lly. 111. 275 ; 120 K. R. 51H. 

ArlnoUUion "Rtld, Cn»HH r. C^honhliv (1851), 15 Jur. 993. 

6068. Master extraordinary.] — (1) An aflidavit 
of bkpt. sworn before a master t'xtraordinury in 
Cork was allowed to be rend. 

(2) Cts. of law will allow an alllidavit sw'orn 
before a consul t<* be read. - /v’j* p, JtUDDooK 
(1728), Mos. 78 ; 25 K. R. 282, L. C. 

6069. - Verification unnecessary.] — An alli- 
davit w as sworn befoi*!* a master ext raordinary in 
Indarnl, appointed urnler 0 k 7 Viet. c. 82: 
Held : it was not ne(M‘Hsary to verify by aflidavit 
th<^ fact that he Idled that charact<*r.-- -Day r. 
Day (1848), U Beav. 35 ; 50 K, 1C 720. 

6070. Master.] — Anidavit sw’orn in Ireland 
befon> ai master, to ground a writ of nc exeat regno 
iwlmiited, after dt)ubt k confiutuieo w'ith the 
judges.- “Johnson v. Smith (1782), 2 Dick. 592; 
21 E. R. 401, C, V, 

6071. Examiner of Court of Chancery.] — An 

aflidavit sworn Indore an examiner of the Ct. of 
Ch. in Ireland may be used in the (U. of Cli. in 
England,— H ely v, Rlakkney (1833), 2 L. J. Ch. 
185. 

6072. Commissioner.] -The ct. allow^ed an aiTi- 
davit sworn before a comr. of the Ct>. of Exch. in 


Ireland to be read. — KiHBY v, Stanton (1827), 2 
Y. k J. 75 ; 148 E. R. 838. 

Annotations : — Mentd. lie Andcreon 1836), 1 Hodg. 418; 

Money v. Jordan (1850), 13 Boav. 229. 

0073 . Subject to verification of signature.] 

I —-Sharp v, Johnston, No. 5757, ante, 

6074. .] — An affidavit which by the jurat 

appears to have been sworn in Ireland before a 
comr. of the Irish Ct. of Q. B. cannot be read in the 
Ct. of Q. B. in England. — Griffin v, Smythr 
(1840), 8 Dowl. 490 ; 4 Jur. 413. 

(c) Dominions and Dependencies, 

Sec R. S. Ord. 38, r. 0 ; Commissioners for 
Oaths Act, 1889 (c. 10), s. 3. 

6076. Justice of the peace— On proof of no 
notary public — India.]- - The ct. pennitted an ac- 
knowledgment of a married woman, made in India 
under Fines k Recoveries Act, 1833 (c. 74), to be 
received on producing a verified certificate of a 
superior military officer that the pei*8on before 
whom the affidavit of acknowledgment wa.s made 
was a justice of the peace, there being no notary 
at the place of acknowledgment . — Re Daley 
( 1847), 5 Dow. k J.. 333 ; 5 C. B. 128 ; 2 New 
Bract. Ca.s. 440 ; 17 D. .1. C. P. 1 ; 10 i.. T. O. S. 
Ill ; 130 E. R. 823. 

6076. Judge — On proof of no notary public — 
Ionian Islands.] -'rhe cd. dispensed with the 
notarial certificate in the of an acknow'ledg- 
rnt'nt taken at Cortu und<*r Fines k Rectiveries 
Act, 1833 (c. 74) [before the chief magistrate], it 
being swfirn that there was an English notary in 
the island.— 7/c IUthst (1854), 15 V. B. 410; 24 
L. T. O. 8. 134 ; 130 K. R. 481. 

6077. New South Wales.]— Re (1859), 

7 W. H. 227. 

6078. Deemster - On proof of authority - Isle of 
Man.] — Sernhle : an allidavit sworn bcdoro the 
Deemster in th(‘ Ish^ of Man cannot be iistal, uiil(‘ss 
it be shown that In? has power to adrninisUT an 
oath. — (’Koss V. ('HKSHHtE (1851), 7 Kxch. 43 ; 21 

D. J. Kx. 3 ; 15 .lur. 993 ; 155 E. R. 848. 

6079. Magistrate - Canada — Authority must be 
certified by notary public.] — The ct. ixdused to 
allow' a certificate of acknowledgment taken in 
Ontario, under Fines k Recoveries Act, 1833 
(c. 74), to be llh'd, wht're the affidavit of verifica- 
tion purj)orted to be sw'orn btdore “ .1. S., an 
attorney of the supreme ct.” Uie affidavit must 
be sworn before* a magistrate*, k liis authe)rity to 
administer oaths c(*rtified by a notary public. — 
Re Woodman (iSfi2), 11 G. B. N. 8. 630; 142 

E. R. 942. 

6080. Commissioner.] — An afflelavit sworn in 
a colony b<*fe>re? an officer describing himself tis 
” a e'oinr. for taking affidavits,” receivable, 
whether sw'oni antecedently to the act or not, on 
the ground that the ct. is to take judicial notice? 
of the signature* of any pemem lawfully authoriseel 
to administer oaths.— Anon. (1853), 1 W. R. 186, 
E. V, 

6081. .] — Afflelavits taken in the? colonies 

pivviously to the? passing of 15 16 Viet. c. 86, in 

the pre?8ence of a person lawfully authorisenl" to 
administer oaths, are n^ceivable in this ceiuntry 
under sect . 22 of that Act, wdthoid verification of 
the» signature? of the? person before whom they have 


PART VII. SECT. 12, SUB-SECT. 2.— 
B. (a). 

•046 I. Cammiweicmcr.J— Au afttdHvIt 
fiworu lH?fore a comr. for taking attf- 
(tavtts In the t:t, of <*h. at Uiasgtiw : — 
Reid : iitatifUclcnily Hworn. — M c Kwan 
r. IkiULTON (1370), 3 Oh, C’h. 63.— 
CAN. 


PART VII. SECT. 12. SUB-SECT. 2.— 

B. tb). 

6067 t. Judgr ,] — A judge BlttiniT in 
the criniiiiaJl tx. of Dubllti andcr a 
cominliwiaii of oyer Sc terminsr Sc gcncrul 
gtad ticlivcry. hae not juriedlction to 
take the aftiaavita of ^50 freeholder*. 

Stmbte : a judge alt ting at nisi pritts 


In Dublin, ha^ juriadlcUou to take nuch 
atHdavita. — He UALiJiUTiKli (IS45), 3 
(.’raw. & D. 345. — IR. 

PART VII. SECT. 12, SUB-SECT. 2.— 

B. (c). 

a. Maaisiraie — India — AuthorUy 
mtisi bt certified by Secretary for /iMfia.J 
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h.*pii taken. — B ateman v. Cook (1853), 3 Do O. M. 
& O B. J. Ch. 744 ; 21 L. T. O. S. 1 ; 17 

Jui%170 : 1 W. B. 242 ; 43 E. B. 16. L. C. & B. JJ. 
Annotation FoUd. Foraruson r. Bcnyon (1807), 16 W. It. 71 

6082. Registrar— Only on verification.]— Tho 
cortificatc of a deed as registered in a i‘egistry 
office in one of tho colonies by the registrar, who 
was not “ a person lawfully authorised to ad- 
minister oaths,” is not, per se, evidence of the fact 
of such registration under 15 & 16 Viet. c. 86, 
s. 22, but the signature of tho registrar requiivs 
verilication. — B aullib i\ Jackson (1853), 3 lie G. 
M. & Cl. 38 ; 21 L. T. O. S. 1 ; 17 Jur. 170 ; 1 
\V. 11. 186 ; 43 E. B. 16, L. C. & L. JJ. 

6083. Notary public.] — Where a power of 
attorney has been executed before a notary public 
in a British colony, an affidavit verifying the 
notarial signature is not necessary . — lie Goff’s 
Estate, Siddal t\ Nichoeson (1866), 14 L. T. 
727 ; md) nom, lie Goss’s Estate, 12 Jur. N. 8. 
565. 


6084. Bailiff & two jurats— Guernsey.] - 3^60 
atlldavit verifying the certificate of the due taking 
of an acknowledgment of a married woman under 
Fines Recoveries Act, 1833 (e. 71), may be 
sworn in CJuernsey before the cliit^f bailiff &. two 
jurats of that island. — lie Mann (1875), E. R. 10 
0. r. 473. 


(d) Foreign Countries. 
nou\ ( ’omniissioner for Oatiis Act, 1880 
(c. 10), ss. 3, 6. 

6085. Belgium — Juge de Paix.] — Held : affi- 
davits in an English suit wore j)roperly sworn 
before a Juge de Paix & certain other officials in 
Belgium having lirniEid jurisdiction within the 
district where such affidavits were sworn, with 
])ower to administer oatlis there only for (‘crtain 
l)uri>oscs. — K evan v. C^rawfoko (1876), 45 L. J. 
Ch. 658, L. JJ. 

6086. France — British consul.] — A married 
woman, rt^siding at l^xris, acknowledged a de(‘(l 
before; comrs. specially aj)i>oiiite(l under J^Jnos A 
Recoveries Act, 1833 (c. 74), s. 83, who signed a 
memorandum A ecrtilicate; of the taking of such 
aeknowledginerit as ]*e(piir(;d by sect. 81. 
affidavit verifying the ccTtilicate A signatures 
required by sect. 85 was made, not before the 
Juge dc Paix^ but before the Phiglish consul at 
Paris: — Held: such affidavit v/as irregular, as 
tlie consul was not autliorised to take it by the 
Consular Advances Act, 1825 (c. 87), s. 26. - 
Ex p. IlENEACiK (Eahy) (1831), 3 L. J . (’. P. 206. 

6087. .] — Scmble : an affidavit to be 

used on a motion in this ct. cannot be swom before 
a Biitish consul abroad uinl(;r Consular Advances 
Act, 1825 (c. 87), s. 26 . — Le Veux v. Rerkeley 
( 1811), 5 Q. B. 836 ; 2 Dow. A E. 31 ; 13 E. J. Q. B. 
214 ; 6 E. T. 165 ; 8 .lur. 666 ; 114 E. R. 1464. 
Annotation: — FoUd. WilliaiuH r. Wohdi (18:15), 15 L. J. 

Q. B. 7. 

6088. .] — An affidavit of service of a 

rule sworn before the British consul resident at 
J*aris is not sufficient. — IV ujjams v. Wejxti 
( 1815), 3 Dow. A E. 357 ; 15 E. J. Q. B. 7 ; 6 
E. T. O. y. 159 ; 9 Jur. 1078. 

6089. .] - Prior to 18 A 19 Viet. c. 42, 

an affidavit sworn before the British consul at 


Paris, was not admissible in our cts. — lie CooFEU 
(1855), 16 O. B. 225 ; 139 E. R. 743 ; sub nom. 
Ex p, CoorER, 3 W. R. 405. 

6090. Notary public.] — In the Goods of 

LAaiBKitT, No. 5659, ante. 

6091. Germany — British consul .] — Re Barbeh'b 
Trustees (1836), 4 Dowl. 640 ; 2 Bing. N. C. 268 ; 
1 Hodg. 318 ; 5 L. J. C. P. 81 ; 132 E. R. 105. 
Annotation I^fd. Lo Veux v. Borkolcy (1841), 5 Q 13. 836. 

6092. .]— i^c Eady, No. 5705, ante. 

6093. Judge.]— AV Eady, No. 5795, ante. 

6094. Consul forbidden by German 

law.] — \Vliero by German law a Britisli consul is 
not allowed lo administer an oath, the affidavit 
maj" be sworn before a German judge. — /n the 
Goods of Fawcus (1884), 9 P. D. 241 ; 54 E. J. P. 
47 ; 48 J. P. 743 ; 33 W. R. 323. 

6095. Consul not available.] — In a 

suit in which infants were pltfs. an affidavit made 
by defts. residing iU:)road before a foreign magis- 
trate 'w'lis allowed to bo tiled, it appearing that 
there was no English consul within roach. — B klr 
V. Turner (1874), E. R. 17 Eq. 439 ; 22 W. R. 391. 

6096. — - Notary public — Verified by British 

consul.] — An affidavit- made by a person resident 
in Germany A sworn before a notary was allowed 
to bo list'd, the notary’s signatiiro having been 
attested by the seal of tlu; British consul, though 
it was not stated tliat ho was by German law 
qualified to adnuivisUu* oaths. — Ac London 
Ahpiialte (X)., Ltd. A Beduced, lie Companies 
Acts 1867 A 1877 (1907), 23 T. h. R. 466. 

6097. Russia -British consul — Magistrates with- 
out authority,] affidavit vei'ifying the 

notarial e.ertilicate of the diK^ taking of an acknow- 
ledgment under Fines A Recoveries Act, 1833 
(c. 71), s. 85, may in Russia be sworn before a 
British consul ; no magistrate in that country 
having aut-hoT-ify t-o administer oaths.— Au? p. 
Bayley (1841 ), 2 Scott, N. R. 523. 

AnnoiaiUm : — Apld. Re I’iekcrHiflll (1843), 6 Scot t, N. 11. 831. 

6098. .] — An affidavit, v(;rify- 

ing the dm; taking, in Russia, of tho acknowledg- 
ment of a <i<;ed l>y a married woman was inatie 
before the British consul : — Held : sufficient, it 
having been stated in a notarial certificate, made 
in a former cast;, that- the laws of Russia do not 
grant authority to anv inagistiaE; to admin isf-<;r 
oaths U) any piuson what Hr>ever. - Davy v. Malt- 
wouD (1811*), 2 Man. A U. 424 ; 133 E. It. 811. 
Amwtations : — Apld. U( (J843), 6 Man. A U. tiOO. 

Refd. VVilliaiiiw v. Welch (1815), 15 L. J. Q. B. 7. 

6099. British chaplain— No consul avail- 

able.] — 3’he ct. alhjwed an acknowledgment to bo 
r(;coived A- lil(;d under Fines A Recoveries Act, 
18,33 (c. 74), H. 85, whore the affidavit verifying 
tlio certificate was sworn before the minister of 
the British chapel at Moscow^ it being sworn by 
tho seci'etary of the Russia co. that tJiat person 
was in tlie habit of administering oaths to British 
subject H ih(;re A certified by two merclianis 
resident at Moscow that there is no English noEwy 
public or British consul or vic(;-consul within 
four hundred miles of that- city. — Re I^ickerbgiud 
(J 843), 6 Man. & G. 250 ; 6 Scott, N. R. 831 ; 

1 E. T. O. 8. 288 ; 134 E. R. 885. 

Annotatifjno .—Apld. Rc Darllnfir (1845), 2 C. B. 347. 

Wmiarna v. Welch (1845), 15 L. J. Q. U. 7. 


— Ch. (Ireland) Act, 1867, s. 81, which 
directa the ct. U) take judicial notice 
of tho w.*al or sigrnature of any ct, 
jttdgx*., etc., abroad, 1h I'ctnjwpectivo. 
But the ct. will require evidence that the 
person before w’hom an adhlavit ia 
awom Is authorised to adminisU'r oaths, 
e.cr., a oertiflcaUi from the feJecretary tor 
India, lu caao of a ma^riatratc then;. — 

J. — VOL. XXII. 


Ferocson V. Ben YON (1807), 1 I. It. 
Eq. 475.™ IR. 

PART VII. SECT. 12, SUB-SECT. 2.— 
B. (d). 

f. United HkUca — Mayor .] — A corn- 
inission issued t-o one U., of tho 
city of H., in tho U.H., m take evhleiico 
of ono It was returned with an 


altldavit by tho oomr, of due executiou 
sworn at II. iMjforo tho mayor, but tho 
affidavit did not show that iiie wltnewi 
was examined there : — Held : suffl- 
eieut. — HTEHBINS v. ANDKUSON (18(50), 
20 U. C. It. 239.— CAN. 

J.. Notary public — Certified 

uruUr hie tiand »ecU .\ — Aflldavita 
sworn befoiv a notary public In tho 

o o 
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Evibence. 


^ect. 12. — Who may iaJcc affidavits: Suh^sect. 2, 

B. id). Beet, 13: Sub-sects, I d: 2.J 

6100. Society IsUnds—ProvUlonal British consul 
..^No notary available.] ->-The ct. allowed an ac- 
knowledgment to be received &> filed under Fines 
& Becoveries Act, 1833 (c. 74), s. 85, where the 
affidavit* verifying the same was sworn before 
** The Provisional British C’onsul for the Society 
Island*,*' it appearing that there w^ no nota^ 
or any other official person before whom it could 
have been sworn, within many hundred mdes.™ 
lie Darmng (1845), 2 C. B. 347 ; 135 E. K. 9^. 

6101. United States— Mayor— Subject to verlfl- 
catlon.l — (1) Mcrney ordered to be paid under a 
power of attorney executed in North America 
attested by a notary public & verified by the 
Hi^cretary of Stato of the country. (2) Alfidavit 
of the fsxccution of an instrument made before 
the mayor of a foreign town, not received with- 
<»ut evidences of his holding that situation.— 
(iABVKY V, JliiinKiiT (1820), 1 Jac. & W. 180; 
37 K. H. 343. 

6102. Notary public.]— An affidavit of 

acknowledgment by a feme covert, taken before a 
notary public in Illinois :—7/c//i ; sufficient. — 
Bx v , Mann (1830), 5 Bing. N. C. 220 ; 7 Scott, 
142 ; 132 K. H , 1092. 

Annotation Ue Cooper (18C0), 18 C. B. N. 8. 220. 

6103. Certified by British consul.] — 

An affidavit was sworn in the United States of 
Ann^rica before a notary public, A the jurat stated 
that fact. Ai»pended to the affidavit was a cer- 
tificate of the British consul at New York, stating 
that the notary held such office & that his signa- 
ture was entitled credit The United Htates 
cons\il in Kngland was sworn to have alleged that 
notaries were entitled to swfjar affidavits : - IIcUl : 
notwit hstanding the words of 15 A- 1(1 Viet, (c.8(l), 
s. 22, the authentication was sufficient. ™HA<i(un’ 
V, iNJFF (1854), 5 l)e U. M. A/ (1, 910 ; 3 Eq. Jtep. 

144 ; 24 U. .1. Ch. 120; 24 L. T. O. H, 181 ; 1 
.lur. N. 8. 49 ; 3 W. U. 141, U. JJ. 

AniwUUitm/i:- VoM, tie Kcnah’rt TruMn ]:» W. 11. 

781. R*!d. KarPH Triwt (1 858), 4 K. 8: J. .n)0 ; Looko 

r. WlJby (1884), 25 Ch. B. 7GU. 

0104 , Certified by foreign Secretary of 

State.] An affidavit verifying the ackaowledg- 
inont of a deinl by a inarrhKl woman, taken by 
KiHudal comrs. in Wisconsin, under Fines A 
llecov<u-ics Act, 1833 (c. 74), is sufficient if sworn 
before a notary public, certified by the Secretary 
of Stale in Wisconsin to have authority to ad- 
minister oatiiH in that State, os in substance com- 
plying with lule llil. T. 14 Ueo. 3, as to common 
recoveries, which requinal the affidavit t/o b(! sworn 
“ before some magistrate of the place wiicio such 
acknowledgment is taken, liaving authority to 
mlininister an oath,”— /fc Uoopeh (1805), 18 
U. B. N. H. 220 ; 5 New Bep. 242 ; 34 L. J. U. P. 

145 j 11 L. T. 005 ; 11 Jur. N. S. 114 ; 13 W. U. 

6105. •] on a pet ition under 

Trustees Bcli<d Acts, 1847 (c. 90), & 1819 (c. 74), 
allowed an affidavit, sworn in the United States 
of Amerii-a before a notary public instead of a 
consul, to be filed, on the si>lr. who acted for all 
tiariles giving a wriitA>n consent in bidialf of 
Uanf/s TniTS'rs (1873), 22 W. K. 39. L. C. 

^ Necessity for verification.]— 


Where an affidavit is sworn before a notaiy public 
of a foreign country not under the dominion of 
the Queen the signature of the notary must be 
verified before the affidavit can bo ftlea unless by 
consent & the ct. cannot take judicial cognisance 
of the notarial seal alone as a sufficient verification. 
—Be Earl's Trust (1858), 4 K. A JT. 300 ; 70 
E. K. 120, L. Jd. 

AnnotcUion Apid. Re Qow'h Estate (1806), 12 Jur. N. S. 

595. 

6107. .]— I)E Leon v, Hub- 

bard, [1883] W. N. 197 ; Bitt. Rep. in Uli. 10. 

0108. .] — Sharpe v, Jackson 

(1904), 39 L. Jo. 400. 

0109. Clerk of Supreme Court.]— (1) De- 

positions taken in a foreign country may be filed 
in this ct. if taken before persons duly authorised 
by the law of the county to administer oatlis A 
take similar dcx>oBition8 in the cts. there. 

(2) In the case of a deposition taken in tlie 
United StaU^s of America, a ceitificaio by th«? 
clerk of the Supreme Ot., sealed with the seal of the 
ct., is sufficient evidence that such a deposition 
lias been taken before a x>roper officer. — Levitt v, 
LEvrrr (1805), 2 Hem. A M. 620 ; 71 E. R. 606. 

6110. Judge of Probate Court.] —Lees v. 

Lees, [1808] W. N. 208. 

6111. Governor of state— Verified by Great 

Seal.] — Affidavits mad(^ by parties iu United 
States of America, A attesUid by tlie governor as 
being sealed with the Great Seal of the state, wdll 
be r<?ceiv(5d A rirdered to be filed in this country. — 
Be ScuiVKN (1868), 17 L. T. 041. 

0112. Clerk of circuit court.]— An affi- 

davit was sworn before the clerk of the circuit ct. 
of Monroe Gounty in the state of AVisconsin, 
Chicago, distant about two liundred A fifty miles 
from Monroe Count y, being the neai'est place wIuto 
a Britiidi consul or vice-consul was resident. The 
British vice-consul at (’hicago certified tJiat the 
clerk of the circuit ct. had authority U) mlininister 
oaths. On motion cx j), for leave to tile th<^ 
affidavit : ~ Udd : the ordiu* would be. made. • 
Biuttlebank r. Smith (1881), 50 L. T. 491 ; 32 
W. R. 675. 


Sect. 13.-F1UNG AFFIDAVITS. 

Sub-sect. General. 

See, now, R. S. C., Ord. 38, rr. 10, IS, H). 

6113. General rule — All affidavits must be filed.] 
— All affidavits used in ct. must be filed. —Ax p, 
Elderton a Luukna (1834), 2 Dowl. 568. 

6114. Application ol rule — In Interlocutory pro- 
ceedings.]— An affidavit made in support of an 
injunction bill w ill be ordered to bo filed, although 
it is not in the course of practice to file such 
afficlavits, if deft, require it, for the purpose of 
being afforded an opporiunity of answ’crmg the 
matters contained in it.— Scott v, Beuier (1817), 
4 Price, 346 ; 146 E. R. 485. 

6115. Whether successful or not.] — 

In all cases of ax> plications to the ct. wdicthcr 
successful or not, the affidavits in support of them 
must bo filed.— “J OUNS v. Mi l (1832), 1 Dowd. 
510. 

044$, •] — Affidavits, used to 

ground a motion, ought always to be filed, whether 


VM,* ft oojriittod under bU band «c 
ot£3al wmU, oaa bn wshI.— Morch anui 
Union Kicpiiwi* v. Mortow , . 

15 Or. 274 ; 2 Oh. Cb. 319.“ -CAN. 

RrUish consul,] — Where 

tax •illdAvlt vnrlfylng the oxecuUou 
of a poww ot attomoy bad bcou »woni 


before the Britbib ooiiaul in New York, 
It not before a Justice of the iM^aoe : — 
NcM: BUdioIentlyRlrnod.— /fcUurroN 
(1844), 6 1. Kq. 11. 622.— IR. 
k. Itaiff — d’ojDfairrji.] — An 

»wom before tho charge 
at F., iu lt«4y, although bo 


not authorised to take afbdaTita. 
was received. — N immo v, GodaiNgton 
( 1846), Bl. D, ft Osh. 1.— IR. 

PART VII. SECT, 13, SUB-SEC7T. 1. 

I. Duty of parly <o /Me.)— It is the 
duty ot a i>arty obtaining a rule 
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tho motion is granted or refused. — Ex p, Dicas 
( 1833), 2 Dowl. 92. 

51^7, To foreign affidavit.] — We cannot 

proce^ upon those foreign afildavite until they are 
filed ; if any difficultjr should arise in filing them, 
they may be made exhibits to an affidavit made in 
this country by some persons who can swear that 
he has been informed of the matter contained in 
them, Aj believes it to be true (Knight Bruce, 
hJ.h—Exp. Hewitson (1852), 1 W. R. 58, L. JJ. 

6118. Whether printing necessary.] — An affi- 
davit of more than three folios may be fllod with- 
out printing, by leave of judge. — Anon., [1876] 
W. N. 218 ; 1 Ohar. Cham. Cas. 83. 

6119. For use on appeal — Filed In division from 
which appeal comes.] — Affidavits which are in- 
tended to bo used on appeal should be filed with 
tho officer of tho division of the High Ct. from which 
the appeal comes. — Watts r. Watts (1870), 45 
li. J. Ch. 058 ; 3 Char. Br. Cas. 451, (^. A. 

6120. Duty of solicitor to file.]— (1) Under 
11. 8. C., Ord. 38, rr. 10, 15, it is the imperative 
duty of the solr. of any party to any piticeedings 
to cause to bo filed every affidavit sworn used in 
the course of such proceedings. 

(2) At chambers affidavits arc frequently uscul 
b<doro being filed, but that is on an undertaking 
expi-oss or implied that tliey shall be filed (liiNnuEY, 
L.J.). — Tayi.()K V, Gates (1895), 72 L. T. 436 ; 39 
Sol. Jo. 318, A. 


application for a s{)ecial iujunelion, the answer 
of deft. &> the affidavits in support of tho applica- 
tion woi*© filed the same day : — Held : the affi- 
davits wore admissible in support of the motion. — 
Nicholson v. Knapp (1838), 9 Sim. 326 ; 7 L. J. 
Ch. 219 ; 50 E, It. 383. 

6127. In reply to answer,] — A motion for 

an hijunction <& receiver being brought on, stood 
over at tho i*equest of deft., who filed his ausuTr 
tho next day : — Held : pltf. might use affidavits 
substHj^iiently filed, in contradiction to the answer, 
&; winch, under these circumstances, must bo 
treated as an affidavit.-— Gibson v. Nicol (1813), 
6 Beav. 422 ; 40 E. R. 889. 

6128. ,] — Some of tho cesiuis qtie 

trust of a mining lease filed a bill against their 
trustees tho lessors, alleging that an agreement 
binding in ccpiity had bociii entered into between 
d<;fts. for a reduction in the royalties covenanted 
t-o be paid by t he lessees ; that, in violation of 
this agreement , the h^ssors weie suing the trustees 
at law on the covenant. The hill sought a sp<.»cUio 
performance, an injunction against tho pro- 
ceedings at law. Notice of motion for the injunc- 
tion was given, A affidavits filed verifying the 
statements hi the bill. Before the day fixed by 
the notice the lessors i>ut in their answer, but the 
trustcjos did not. Pltfs. filed further affidavits, 
denying certain misrepresentations which the 
answer stak'd k> have been made ; Ifeld : tho 
affidavits might be rt^ad on tho motion.- 

r. Williams (1818), 2 l)e U. & 8m. 1.5 ; 64. E. R, 7. 

6129. — — Before service of notice of motion — 


Sun-sKCT. 2 .-~Time for Fiiang. 

See, notv, R. 8. C., Ord. 38, r. 18. 

6121. Must be filed in time.]— Affidavits must 
iK) liled in time. They are records of the ct., A 
every subject has a right to a copy of them. — R. v. 
Duffis (1735), lje,e temp. Hard. 158 ; 95 E. 11. 100. 

6122. Except in case of lunatics or Infants.] 

—In casKiS of lunatics & infants affidavits always 
looked at, no matter at what time lihul.— Re 

(1846), 1 C/Oop. temp. Colt. 332 ; 47 E. It. 

6123. On interlocutory application— Day before 
hearing.]— No objection to a motion, that th<i 
affidavit wfis filed only tho day Ix fore if it is an 
affidavit that cannot bo answeri'd ; as that pltf. 
cannot go to trial with safrdy, till t he answer comes 

V- (1802), 8 Ves. 46 ; 32 E. R. 

6124. In time to be read at hearing.] - 

Watson v. Fairlie (1825), 4 I.. ,1. (). 8. Ch , 5^3. 

A n^^ion W'oodwanl v. Twinaino (1839), 9 Sim. 

0\3 i* 


6125. ,] — On tlie hearing of a motion 

It is optm to the rxmnsel for resp. to avail Jiirns^slf 
of any affidavit on behalf of his client which is filed 
at tho time when he is called on to addre^ss the ct. 
— MUNRO V. WiVKNHOK BRiaHTiaNGSKA Rv. 

(1865), 4 I)e G. J. & Sin, 723 ; 12 U. T. 562. 
655 ; 11 Jur. N. 8. 612 ; 13 W, R. 880 ; 46 E. R. 
1100, E. JJ. 


An^taUonn Garrett v. Saliabury DerHot 

Ju^Uoo Ry. (Iti66), L. R. 2 Kq. 358 ; Foi<;r & UiciSoo 
r. Haatlnga Corim. (1903), 87 L. T. 730. 


6126. On same day as answer.] — Gn an 


If filed on day of notice.] — Affidavits filed, so far 
back as the day of ih(^ date of tho notice of motion 
may be used on tJie motion, although t he notice 
w.'is not 8erv<*d until some days afkjr Wkj «lay of 
it43 date. — B owuleii v. Bowdler (1849). 1 (bop. 
temp. (V)t/t. 333; 9 L. J. Gli. 394 ; 4 Jur, 626 ; 
47 E. R. 881. 

6130. Not after hearing begun.] - fi'he et. 

will, at any time previous k) the hearing, post ptuiu 
tlio hearing, in order to allow time for filing 
affidavits ; but no affidavit s file<i aft or the lioaring 
has b<‘guri may bo rt;ad. — ELECTJtiu TEUiUHAPJi 
Co. V. Noit (1817), IJ Jur. 273. 

6131. - It is only in very spf'cial 

ca»<‘S, ifc not at the option of jharties, that 
affi<iavit4^ lire admitted <m a motion, afk!r it has 
been opened to tho ct. -East Lancashire Rv. 
(>). V. llA'rTERSJjJiv (kS19), 8 Hare, 72 ; 68 E. R. 
278. 

AntuiUtiiitn : — Montd. KJi'k v. 11. , A. -CL r. Kirk (1872), 

L. U. li Kq. 558. 

6132. .] —Affidavits fihid while a cast; 

stands over part heard will not bt; iuimitk;d in 
f'vidence if objected to. - /»!/; GiONKitAL Provident 
Assurance Co., Ltd., Cuossb Case (1869), 38 
L. J. (7i. 583. 

6133. After summons adjourned Into 

court.] — (1) This was a summons taken out in an 
action for the adiriinistraf ion of tlio ctsiate of C., 
for a declaration that the purchaaei; of a paii of 
O.’s estate, at a sale under the direction of the ct., 
was entitled tg comjiensation on tho ground that a 
statement in tlie particulars that c(;rtaiu roaiis 
were made up was a miHroprt;seniation. 3'he 


nw for a certiorari from the judge at 
obambere to Ole in the dork^s oiheo 
the affidavits on which tho rule wae 

PART VIL SECT. 13, SUB-SECT. 2. 

m. 0» inierloeutory applicaHon — 
ntrpioe of nottee of mtdUm.]— 
Affidavit mentioned tn notice to be 


filed to be isned on motion, cannot be 
read ttnlose actually fllod betore notice 
B^od.— N olan v. Lewis ( 1825 ), 2 
Mol. 3S9.— m. 

n. 17. naolk 

(1844), 8 I. Kq. R. ,521.— m. 

o. After istme of rule.] — On 

toe letorti of the rule to quaHh a bye- 
law, oounnel for the oorpn. deeirad to 
enpport it. Sc tendered affidavits for 


that purpose //ehl ; after t he issue 
of the rule such affidaviu could not tie 
rooefved from any party to strerAgthen 
the appet.'s cose . — lU OtLcmusT : 

CORPN. (1879), 44 U, O. K. 

I 688.— €AN. 

p, after hearing et argu- 

menf.} — An appUoation waa mado 
after the hearing 4t argument of the 
cause but h*jtore judgment, that defts. 


0 0 2 
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Srrt, JH . — Fllinu affidavits : tSi d)-scct s . 2. 3 (fc 4.| 

condliifjfiH of sale provided tliat, if any error or 
initt-stateineni should appear to have been iiiad<i to 
the particulars, tlui sale should not be annulled, 
but the purchas<u‘ should be entitled to compensa- 
tion, the amount to be settled by the jud^e. The 
HUintnons was taken out on Jan. 18 by the pur- 
chaser. On Mar. 1 0 the summons came on before 
the elu(d clerk, with adidavits on both sides, ifi. 
on Mar. 20 lie made a note that the purchaser* was 
entitled to conjpensation, Imt at the request of 
defts. the inatbT was adjounied into ct. Tlio 
adjournment was, however, delayed at deft.’s 
request. On May 15 defts. tiled four fresh atTi- 
davifs by surveyoi’s as to tlie meaning of the term 
made up. On May 1(1 there was anotln r appoint- 
ment btdorti the chief ch‘rk to dispose of th(^ 
qiu'stiori wheth(‘i‘ the matter should be adjourned 
inl4) ct. The chief clerk rtdused to read the fresh 
alTfidavits, adjoui'iied the; mailer into ct. Tin; 
jnirchasfT then g«'»ve, tin; vendor notice (hat he 
should Nuid the new allidavits, ^ (ho vendor gav<‘. 
notice that he should obje^rd. On the summons 
coming on for hearing : -7/ c/d : no time liaving 
b«HUi lixed for the closing of (‘vidence, tlie pur- 
chaser must be allowed to use the alTfidavits, but> 
upon ilie terms of paying the costa of the day, 
k, allowiiig the Hummons to sland over to give 
the vendor an oi)portunity of tiling alTfidavits in 
rejdy. 

(2) Where a time has been tixed by the chief 
ch*rk, special leavti for liling any further <*vidence 
will Ih) strictly n'tpiired. h’c (dnKFKHiici., (diiF- 
li'Kiuicnr. Watson (1888), 58 L. J. C’h. 157; 58 
L. 'r. 877 ; 5(1 W. It. SOd. 

Annaiation : — .!/♦ tn (1) & (-) Retd. lie Duvh'H, iHbUiil V. 

laiuilx'i’f (1S1M»), 41 C’h. i). 

6134. Whore time fixed Whether time ex- 
tended. | - AHidavils which ought (o have been 
lih'd a Week Ixdore ((‘rm may b(‘ read with leav(‘ of 
the ct. in showing c/iuse on thir second day of the 
(enu (hough tihal only on the da)' !)efoi'e 1 fu' term 
started. 11<»AU r. Him. (1811)), 1 (’Idl. 27. 

- N.F. Wrljfht v, s ‘JOS. 

Re!d. Uruham v. IJoaumont (IS.'JO), 5 40. 

6135. — .) -Allidavits, whicli were iv- 

ijuired by an (Tilarged rule to In? lihal a week before, 
(lie coinmeiuaunent of (Jie 5\‘rm may, under cir- 
cumstances, be used by leaver of the ct., although 
t h<!y w<'re not tiled wit fiin t he t ini<' spt'cilled in sucti 
rule. llAinUNCi V. Ai stkn (1S21), S Mot*re, i\ P. 
525. 

A7iHotation : Wright r. I.onus tiStO), 8 JOS. 

6130. - - Omission to tile through 

accident.] — AVhere ati enlarged rule rtHpiire-.s atll- 
davits to be tile d within a limited time*, the ct. will 
not aUe>vv them t<> her tiled aft einvards, unless it is 
clearly shown that (he not tiling them arewe from 
iuevitahle aceideud. WuicmT r. Lewis (1810), 8 
Dowl. 208 ; t .lur. 121. 

..rlnao/nfiote;— Diftd. Jt. r. Kt'e n (1817), 11 Jeir, 008. 

6137. - ,1 — Atlideivits in aiiKW<*r 

to a rule^ enlargtHl from one' temn to another whie'h 
ivquires the utlldavits to be lile'd a certain time 
before' the term must in all cases, notwithstanding 


a contrary piactice; has prevailed, be lUed within 
the time prescribed, unless the party is prevenbal 
tiling iliem by inevitable accident. — T urneu r. 
Unw^n (1835), 4 Dowl. 10 ; 1 Har. k W. 180. 
Annotations: — ^Folld. Wright r. Lewis (1840), 4 Jur. 124. 

Distd. K. V. Keen (1847), IIJ. P. Jo. 37. B^d. Francis r. 

Webb (1849), 7 C. B. 731. 

6138. .] — Where a party is 

under temis to tile his affidavits by a certain day, 
k by reason of some excusable accident, he omits 
to do so, the i*ule for i>ermi8sion,to U8(3 an affidavit 
subsequently tiled, is a rule 7iisi only, in the first 
instance. — l*RY()it v, Hwaine (1844), os rex)ortod 
in 2 Dow. k L. 57 ; 13 L. J. Q. B. 214. 

A nnotaiions : — Difltd. II. v. Keen ( 1 B4 7 ), 1 1 J ur. 308. Menid . 

Levinson r. Sycr (1851), 18 L. T. O. S. 80. 

6139. .] — Where a rule nisi has 

been obtained which requires the affidavits to be 
used on showing cause to be liled by a certan day 
the ct. will, even after that day htis expired, grant 
further time for liling, upon a reasonable (excuse 
being otTered, lU’ovidetl the rule, is not an enlarged 
ruh‘. — B. V. Keen (1817), 2 New Bract. Cas. t>0 ; 
2 New Mag. Cas. 70 ; 8 L. T. O. 8. 521 ; 11 Jur. 
508 ; 11 J. i\ Jo. 57. 

6140. In interest of justice.] — Wliere 

a time lias been appointed for filing alTfidavits, 
prnnd faciv iliost‘, tik?d afL*r the time must be 
r<‘joct<Mi, liiough the ct. lias a discretion to admit 
them in case failure of jusiieti or great incon- 
venient^e would uceasioued by lh('ir rejc'ctiun. - 
Andeuton r. A ATEs (1850), 17 1 j. T. U. 8. 57 ; 15 
Jur. 855. 

6141. — .] — (1) After ih(‘ time for closing 
the <wident e in a cause lias cxiuifd the ct. will not 
under 15 A 1('» N'ict. (c. 80), n. 50, extend it except 
under special circumstances. 

(2) Both paitit's may abstain from filing their 
allidavits till inuiiedialely beforii the expiration of 
the time flxisl for closing the evidence. — THOMi\S()N 
r. Pahtuiix;]: (1855), I l)e (i. M, A: (1. 791 ; 2 
Kq. Kep. 75 ; 25 L. .1. Ch. 158 ; 22 L. T. O. S. 
181 ; 17 Jur. 1108 ; 2 W. B. OV) ; 45 K. B. 718, 
],. JJ. 

Aunolatinns : — As to (1) Expld. Jiaylry r. Cans, r. 

Buyh'y (ISTiJ), la W. It. 370. Reid. .Scott r. Liverpool 

Coijui. (1857), 1 i>c G. lit ,r. 30'J. 

6142. — - Leave given to cross-examine 

upon affidavits already ffied.J — Upon a motion for 
an injunction deft, asking fur time to answer 
allidavits, was j[>ut upon terms to tile his affidavits 
in two days, an itikrhn injunction being granted 
until the next seal, lie then ajijdied for an order 
appointing a .special examiner, k directing pltf-, 
who had made an affidavit in supiiort of the motion, 
to attend on the next day without further notice 
before sucli special examiner, to be cross-examined 
upon his affidavit : — Hi Id : (I ) pltf. upon an int<;r- 
liK utory motion for injunction was under control 
of the et. k the indulgeneo wdiich w as asked only 
to enable deft, to do what he could have done 
w’itliout any order, if tla* exaiiuner had been at 
liberty. 

(2) Pltf. should have the like liberty of cross- 
examining deft, upon an affidavit by him, denying 
a simple fact idlegod by pltf. k made for the piu*- 


bo alU>\vod to lUc h.s part of t he roeoisl 
cwtalii attlilavits t.t» Kupport tlefts.’ 

hy luiditioaal evltlence in ; 
of n matter upon which eviileuw? had 
btHMi given by both Kide**: -i/eW.* the 
appUivitiou muHt iKUX'fuived. — tJKSRHAh 
KxniNKKHiNe t'u. i\ Dominion Corrox 
MlhLS ( 1899 ), 8 Kxoh. C It. 39 G.— C.\N. 

6136 1. ir/irre timf fist' ft — Whether 
tiinr rxttndeti -Omi»sum to file through 
uci'ident, I ~ When apptii^ for Kiiave 
to Uiic. ut the ueuriug et a eautfe, 


(iITlduvite iSc depoHitions, iuo«t of which 
liiid l»ceii made within the proi>er time, 
but tiirough ituAappivheii»ioa none of 
them filed till after it, the eonrt, on 
beiny Batlslied as tc» hitna fidrs, & that 
no Injiirj' could reisult to the deft., 
gmntijd the application.— Ajais'rnoNU 
r. AliMtnimNG 11872), 7 1. K, iCq, 81.— 


q. Affidavit U> hold to IkiU.] — It 
in HUtheient that attldavila to hold to 
bail bo tiled within thirty duyn after 


the term in w hicii tlie w rit l« returnable. 
- r. McLellan (1848), 1 Ail. 3.— 

CAN, 

r. Xot filed vnthin time prf 

s^rdtedA — It Is no grctund for BctUng 
aside proi'codings against bail, that the 
writ 8: affidavit to hold to bail have not 
been filed w ithln the time prescribed by 
ndo of ct. --OiUiioi’H V. 

(1861), 5 All, ‘213. -CAN. 

.} — waa arrested 

& gave bail in an action In the 
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pose of gaining time ; & deft, would not be pre- 
vented by such cross-examination ^ his own re- 
examination from afterwards filing further afti- 
davits. — Besbmeres v, Bksemkrks (I85:i), Kay, 
App. xvii ; 2 Itep. 0(i8 ; 23 Ji. J. Oh. 398 ; 
22 1 . T. O. S. 197 ; 2 W. K. 324 ; (JO 35. 3i. 320. 

0143 , Reply to charges made in affi- 

davits filed Just before close of evidence.] — Where 
pltfs. by affidavits filed immediately before the 
time for closing eWdence, made specific charges 
against two of defts.’ witnesses, with a view to 
discredit their testimony, the bill not clearly 
raising any issue which could prepare deft>s. to 
meet such charges, though the persons against 
whom they were made were named in the bill in 
connection with the transactions as to which their 
evidence was given : — Held : an order allowing 
defts. to file affidavits as to these charges, after the 
time for closing the evidence, had been properly 
made.~->ScoT'r v. Liverpool Coupn. (1857), 1 L)(^ 
G. & .T. 369 ; 20 L. J. Ch. 651 ; 29 L. T. O. S. 
256 ; 3 .Tur. N. S. 832 ; 5 W. K. 669 ; 14 E. U, 
7(i6, L. J.J. 

..'f nm>to(/Dn ; — Refd. Tlirexton r. EduiouHton (1808) 87 

L. J. Oh. :P2 9. 


6144. ,] — Affidavits to show cause against 

an enlarged rule must be filed a week before the 
term to which it is enlarged. — G ilson r. Oauu 
(1836), 4 Lowl. 618. 

6145. Any time before time fixed.] — 

Thompson r. Partridge, No. 0141, onfe. 

6146. Special leave required to file farther 

evidence.] — Re Chifferiel, Giiiffekipx v. Wat- 
son, No. 0133, a7iic* 


Sub-sect. .3. —Use op Affidavits beforp: Filing. 

Sec, vow, K. S. G, Ord. 38, r. 19. 

6147. Whether permitted — In case of urgency.] 
— In the long vacation, when a matUu* jirc'sses, tie* 
ct. will sometimes take the original affidavits into 
its custody, & act on them as if they had been 
filed ; but when the ct. is sitting, office copies 
alone can Ixi used.— A. -G. v. J.Ewrs (1815), as 
reported in 8 lieav. 179 ; 50 K. K. 71. 

Annotation : — Apld. Klney v. Adams 82 L. ,T. Cli. (Jlfi. 

6148. .] — Niemann r. IIaruis, [1H70 1 

W. N. 6. ’ L ) 

6149. - - .] — Injunction obtained ex p. dis- 

solved \vith costs it appearing that when the order 
for it was made the office copy of the allidavits in 
support of it had not been tlelivered out of the 


office of the clerk of records writs. — E i^sey v. 
Adams (1863), 4 Giff. 398 ; 2 New Kop. 263; 32 
L. J. Ch. 616 ; 8 L. T. 451 ; 9 dur. N. S. 788 ; 
66 E. II. 762. 

6150. On ex parte applications— Affidavit 

of service of notice of motion — Respondent not 
appearing.] — Although imffiod affidavits may b(^ 
read on an cx p. application they cannot bo rt'ad 
wiien resp. has been served but does not appear, 
the application is made on an affidavit of service 
on him of the notice of motion, — Farrkh r. Hykes 
( 1874), 43 L. .1. Oh. 302. 

6151. Undertaking by solicitor to file.] — Nie- 
manns. Harris, [1870] W. N. 6. 

6152. Implied from use in court.] — T ayi.or 

r. Gates, No. 6120, ante, 

6153. May be entered as read— If filed same day.] 
— An affidavit used on a motion, but not filed until 
aftei*wards, may bo entered in Gio order ns read, 
even though the fact of its not liaving been filed 
lies not btxui brought to the notice of the ct., 
provided it does not interfere with the date of the 
order, as where the filing is on the same day. — 
Re King Co.’s Trade Mark, [1892] 2 Ch. 162 ; 
62 J.. J. Ch. 153 ; 66 L. T. 191 ; 9 it. i\ 0. 350, 
a A. 

Annotaliona lie Ktiy’e Pnfciit (1894), 70 L. T. 

750 ; ClifT, Edwardw r. Rroivn, 2 C8i. 21 ; Bayer 

V. (VmrK'll (181)7), 14 It. P. G. 275 : Haymcnt v, Raymcnt 
Stnart, Chapman r. Chapman 8: Bulnt-, 1 1910] P. 271 ; 

J)e Uasquet Jiuni'H v. Mt’ckh'iihurK-Schwerln. |1914] l*. 58, 


Sub-sect. 4. — Taking Affidavits off Filic. 

6154. By order of court— Deponent convicted of 
subornation of perjury.]- Where an affidavit was 
made by deponent, who had boon convicted of 
subornafion of perjury, the ct. made a rule 
absolutes to take it off fhe file of tln^ ct - -Re 
Sawyer (1842), 2 (h H. 721 ; 2 Gal. iS: Dav. Ml ; 
11 I/. .1. q, H. 231 ; 314 K. 3L 281. 

6155. For destruction.] — Re F (an 

Infant), [1913] W. N. 1. 

6156. .1 — Where by an ord(*r of ct., 

made in setGement of an jiction affidavits liave 
been ordered to be taken oil the file A an oxliibited 
I<‘tter destroyed, but no rehu’cnee has hcxui made 
to Cf>})ies thereof, the subsequent use against the 
then deft, of copio.s of tlie afiidavif s A a photograjih 
of the letG'r is not illegal A. cajinot 1x5 n^strained 
by injunction. .Tones r. Timndicu, (Kapron kSc Co., 
11918) 2 Ch. 7 ; 87 L. .1. ('h. 330 ; 119 1.. T. 100 ; 
42 Sol. .Jo. ISO, C. A. 


<xmnty cf., & an atUu^dng’ order 
iHsned at tho samo time. Pltf. 
uoKloctod to flic tho aindavlt to hold 
tn hail : — Held : in a matter of thl^ 
kind, where it did not appear Hint 
deft, had suffered any wron^r by tlm 
affidavit not heiu{f on file, & the jud^c 
hatl ordered It to lie tiled, the <d, 
should not he disposed to interfere 
with his order.- -Lew IH r. Wkldon 
1878), 2 P. & B. 14.5 —CAN. 

t. - Pltf. allowed sc^ven months 

to elujiKe after special bail was put 
In before eriterinur the cause & 
tiling the affidavit to hold to hail : 
alle^ng as an exenise, that deft.’s 
attorney hod offered but failed, to give 
a confe^on of judgment x- -Held : the 
delay was unnecessary, the exr,us<5 
insuificlent, & the bail were entitlcMl 
to bo discharge^d. — IliTCtUE r. Lawix>r 
(1895), 33 N. B. R. 381.— CAN. 

PART Vfl. SECT. 13. SUB-SECT. 3. 

a. Whtihtr permiUtd — Shnrina 
cause on rule nisi for nnv trial, i — 
Where a rule niH for a new trial is 
granted on affidavits, the opjxislte side 


is not hound to file his atlldavitB in 
reply before producing ik. r(5a<ling 
tiiejn »ni tho argument. — HKwr.v r. 
l*uuuY (18,58), 2 Thom. 414.— CAN. 

b. Affidavit in support of ap- 

plivarion for dutcharffc front rusiodu — 
Attachment for mm-puument o/ costs.) — 
Where a party was arrost-ed under an 
attacduneiit, for non payrmmt of costs, 
on the lost day on which tho ct. was to 
sit, an application was normitted to be 
made for his discharge before tlio tiling 
of the affidavit, on which the motion 
was grounded.— N apikh v. Nacikk 
( 1838), (i Ir. L. Pvcc. N. S. 21C.— IR. 

PART VII. SECT. 13, SUB-SECT. 4. 

c. Ify order of court — To jrroaecutc 
deponent for pr.riury — Motitfe. of prose • 
ciiieir immaterial .} — An application to 
take an answer off tho file In order to 
prosecute deft, for perjury granted as 
a matter of light being in furtherance 
of public justice. The Ct. has no 
juri^ictlon to enquire whether there 
i>e prolmhle grounds for the prosecution 
♦ir what may Ito th<5 motivcM of the 
pr‘isecutor, it lieing only inUircHted 


(o see t hat tho record be n(»t tlcfaccil.- ^ 
Sril\'lTOriI) V. (JXKKNU (18J0), I liulJ. 
ik B. 29t. IR. 

d. - - -.1 - Daly v. 

(IH.'U), 2 Jr. Ji. Ucc. N. 8. 

14 2. IR. 

— .1— Swirr r. (pn.N’LAN 

(IH24), 1 IJ(»g. J32. IR. 

(1824), 1 Hog. 132. — IR. 

Affidavit as to facts 

ip whom sworn.] On a motion to 
take an answer otf the file In order to 
prosccuie the person who swore it for 
perjury :~-IJeld : the affidavit as to 
facts must he hwoh) by tlio party on 
whose behalf tho application Is made. — 
A.von. (1H30), 3 3r. L. Jlec. Istser, 188. 
— IR. 

li. — „ Necessity for iwiicr.} 

— Notice must bo given of an applica- 
tion to take an affidavit off the file, 
for tho purpose of prosecuting for 
perjury. — A no.v. (1830), 3 Ir. L. Kcc, 
let. Far. 354. -IR. 

fliff/d of Aiiomry- 

<Jmcrat.]—}t is tho light of the A.-G., 
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Hed. n.—Filing affidavits: Sub’sed, i. Sed. 14. 

il 

6157. For reswearing — When unsigned -On 

undertaking to re-flle without other alteration.] 

An aflldavit iniwlvertc*nily filed without signature 
will bo allowed to be taken oil the ftle, for the 
purTJOS<>‘ of being signt'd A rc’-sw'om, upon an undor- 
t/ikmg by appet.’H st>lr. that it sliall be re-flled in 
the same staw in all utht'r r<3Hpects. — He llOBlNSON, 
Fa: ]), Nouton (IS 17), 9 L. T. O. H. 314 ; 11 Jur. 

tm. 

6168. Not after consent order made.] — WJierc 
a rule calling on /in attorney tx) answer the matters 
of an allidavit ia discliargod by consent, the ct. 
will not allow the aflidavits Hied in 8Uppoi*t of the 

ruh3 to b(3 taken ofT the file. — He (AN 

A'n'OTiNKY) (1864), 12 W. H. 1012. 

Withdrawal to avoid cross-examination.] — See 
Sts’t. 7, 


Hect. M. OFnCE COPIES OF AFFIDAVITS. 

See, now, K. H. (1, Ord. 38, r. 15; Ord. 05, 
r. 27 (53), (54). 

6169. Evidence of filing.] — An office copy is the 
only evidences th(3 ct. will ailmit of the filing of the 
altidavit,. -hV doi.MAN, Fx p. Nobth (1819), 
Duck, 39(1. 

6160. ‘ Th(‘ 8ix Cl(‘rks are not r(‘spon8ible 

for the correctness of the office copies. Their 
signature is afdxcHl as a certificate that the origin/d 
is file<i. - IhiowNK r. Haunaud (1821), Jac. 57; 
37 E. K. 771. 

6161. .] - An olTli^e copy of an /illldavit ad- 

mitted i\n good A- sulllciont cvidenr<‘. --- Hath v. 


Sutton (1868), as reported in 27 'L. J. Ex. 388 ; 
31 I>. T. O. S. 18(5. 

Ann/)iaiion/t : — ^Menid. Morewood r. South Yorkshire Hy. fc 
Jliver Dun Co. (1858), 3 H. & N 798 ; Smith v, Clit'cso 
(!87rj), 1 C. P. D. 60 ; Castle tj. Downton (1879), 5 C. P. I>. 
50. 

6162. Correctness of — Responsibility for.] — 

Browne v. Barnard, No. 6160 , ante, 

6163. .] — Coleman v. Coleman 

(1905), 60 Sol. Jo. 43. 

6164. By whom taken — Party showing cause.] — 

Cause cannot bo shown till an office copy is taken 
of the affidavit on which the rule niH was obtained. 
— Brown v. PitOBERT (1833), 1 Howl. 059 ; 2 
L. J. Ex. 102. 

6165. .]- ~The ct. will in no case dis- 

pense with the practice wdiich requires a party 
showing cause against a nde to take office copies 
of the affidavits upon which it is moved . — lie 
Chaffers (1873), L. R. 8 C. P. 370. 

6166. Party filing affidavit.] — The duty of 

producing the office copy of the affidavit in answer 
to pltf.’s interrogatories lies on deft., the party 
on wliose behalf the affidavit is filed. — Marshall 

V. National Provincial Bank of England 
(1892), as rei)oited in 01 L. J. Ch. 465. 

Annotation : — Refd. Levi v. Taylor, (19031 W. N. 183. 

6167. — - .]— Levi t;. Taylor, [1903] 

W. N. 183. 

6168. May be dispensed with— To save expense.] 

— Office copies of affidavits wore dispensed with 
on the hearing of an appeal, on the ground of 
expense, A; an order was mode that the officer 
having the custody of tlie original affidavits 
shoiiUl atk*nd with them upon the hearing of the 
appeal. "Hit “K I. Ks v, Nounis (1875), 45 L. .1. Cb B- 
148 ; 21 W. IL 102 ; 1 Char. Pr. Cas. 174, C. A. 

6169. — In urgent cases.] -(’olkm an r. 
(JoLEMAN (190.5), ,50 HoJ. .lo. 43. 


Part VIII. -Evidence out of Court. 


hk(t. 1. - examination of witnesses. 

.Snn-Hic(7r. 1. - Discretion op (‘ouut to 
*SVr, 710W, U, H. 0., Ord. 37, r. 5. 

6170. General rule,] — 'The ground for granting a 
coininiRsiou Ixyond Hea to examine witnesses must 
depend upon the spt'cial circumstane(‘H the eas(‘. 
33iose eir<uimstauces may be diseloKed u|Min affi- 
davit, or else they may arise fnuu the nature of 
the casi* its/'lf (Lord j I ardwickk, (5). — .Iesscp r. 
PuroRT (1710), Harn. Ch. 192 ; 27 L. H, 009, L. V, 
Annotation : — Reid. MeudlzHbul r. .Miielimlo (1 8*2(1), I L. J. 

O S. Ch. 14*2. 

6171. — .] 1^)(!SADA V. 'rKMlU.KK, Nu, 0219, 

6172. .] Hl’cct) r. Pearce, No. 0205, pod, 

6173. - -.j A commission may bo grant^ed 


und<?r Evidence on (U)miuis.sion Act, 1831 (c. 22), 
s. 4, to examine a party to a suit, re.sident abroad , 
<»n h.is own behalf. But the et. may, in its dis- 
ertdion, refuse such commission, if sufficient 
ground be not shown for requiring it. The ct. 
nd’used a commission where the only 8tK*cific 
ground as.signo(l was that the parties were resident, 
A one c/irryi»ig on business, in distant places 
abroad, J.eghorn A (^Jonstantiuoplc, A that they 
math; the application hand fide . — Casticllt r. 
(inooM (IS.52), iS Q. B. 490 ; 21 li. .L Q. B. 308 ; 
19 L. T. O. S, 121 ; 10 Jur. 888 ; 118 R. K. 185. 

A nnoUitUm Reid. HioWTi r. Molh tt (185.'^i), 24 L. J. C. P. 

213. 

I 6174. .] A.-O. r. Consi^arle (1886), 3 

I T. L. K. 220, 1). (\ 


on behalf of the Crown, to have an 
tUhdavIt taken off the Illo of the ct.. 
In order that, tiio deponent, may be 
orfkROoiited for perjiiry. Thoroforo, 
t hough the cone l>e such that the 
npplimUon would not bo granted in 
the case of a private proseontor, It 
will bo granted on the application of 
the Orbknk v, Hooan (1837), 

*2 Jo. Kx. Ir. 573.— in. 

J, iPAca vi>urt tpill 

’rhe ot. would not ortlcur an 
tvflldavlt to l>e taken off the Die on the 
irround of norjuir. when it wag only 
oontradiotea by the oath of one pervou, 
A when it did not appear that thtore 
were eufflolont matoriels for a prosecu* 
Uoti. SmUtk : In applications of the 
kind, a i/ond fidt Intonilon to proniecntic 
should bo Kworn to.- M*C!Aimir v. 


M'AuurFic (1841), 2 lyCg. Hop. 138. — 


PART VHf. SECT. 1. SUB-SECT. 1. 

6170 i. Grfieral n<Ir.]~-It In not im- 
pcmtlvc upon the ot. u> grant a rom- 
xnlaMoii to examine wdtnoBsea out of 
the iurimtiotion. — M ath v, Andekson 
( 1854). a U. C. IL ICO.-— CAN. 

6170 ii. .1 — WasiiouiinAMorn 

Manufacturixo Co. r. Bkooks (1885), 
2 Man. L. K. 41. -CAN, 

6170111. .) — Before a commission 

ia aranted to take evidence, extra* 
ordinary oireumstancee must be 
shown. — OwiUAMu. Dawson ELKcmuc 
LiOBT A Power tX». (19071, 6 W. L. H. 
437.' CAN. 


6170 iv. .] — Diacrotlon should l>c 

bastid upon whether the ludge thinks 
that a full & fair examination may be 
held in a foreign country, with full 
opportunity to examine the parties. — 
(hjcvEnAND V. Asam (1908), 8 W. L. II. 
970.— CAN. 

6170 ▼. .p—Tho granting of a 

oominisaion to * examine wltneeses 
abroad is more freely granted In tho 
case of a mere wltnese than in the 
case of a party A more freely for the 
examination of deft, than for that of 
pitf. 'rhe nature of the Issue upon 
which the evidence is to be ^ven is an 
important constderatton, A the ct,. 
may impose oonditlons. — L aino v. 
Northern Life AsstmANCE Co. {1918), 
14 Alta. L. n, 140.— CAN. 
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CocH V, ALixiocif, No. 6362, post. 

6176. Review by Court of Appeal.] — Abams v. 
(V)KFieLi>, No. 6240, 

6177. •] — (1 ) II' said that the mailer is 

one pimply tor the diserei ion of the ct. or tJie judge 
to whom the application is made & that ttie exerciso 
of that discretion should not be interfoi*cd witJi by 
the Ot. of Appeal. In a sense no doubt it is a 
matter of discretion, so it is in almost every case 
where a judge is called upon to give Ids decision. 
He must w'cigli all the circumstances of the case 
A come to a conclusion upon them. But there 
being in that sense only a discretion the exercise 
of it is clearly subject to review (Baggaixav, 

(2) Wliat, therefore, the ct. or the judge is called 
upon to consider is whether it appears necessiiry 
for the purposes of justice that the commission 
should be issued. Of coimso “ for the purposes of 
justice ” does not mean in tlie interest of either 
pai-ty to the litigation, but in the interest of all the 
X)artic8 to the litigation (Baggat.lay, L.J.). — 
Berdan v. Greenwood (1880), 20 Ch. D. 764, n. ; 
40 B. T. .^>24,n.,0. A. 

J io (1) Refd. Langon v. Taio (188;i). 24 

Ch. 1). ri22 ; Oich v. Allcock (1888), 21 Q. D. D. 1, An to 

(2) Rtfd. Annoiir r. Walker (1883), 25 Ch. D. «7.3 ; Law- 

Bon V. Vaouuni Drake Co. (1884), 51 L. T. 275. (itnerally, 

Mentd. VV'arnur u. Mouses (1880), 43 L. 'P. 401 ; W<‘kI v. 

.KiWJkville (1003), 72 L. J. Ch. 049. 

6178. Of decision of judge of assize — Only 

exercised in extreme cases.] — '.riie Ot. of Appeal 
has jurisdiction to hear an appeal from an order of 
a judge at assizes, granting or refusing a com- 
mission to obtain evidence abroad, but the juris- 
diction will only be exercised in extreme cases.-— 
Mellor, Cunningham ^ Co. v, Boyal P^xcuange 
S iiiPPiNO Co. (1885), 1 T. L. K. (568, C. A. 


61781. Utview by Court of Appeal.] — 
Where pltf. hud a good cause of action 
against doft., but was unable to frame 
JdH Btateinent of claim unless lie could 
(examine deft. & his employer, who was 
not a party to the suit : — Held : an 
onlcr for such examination by a local 
judge of the High Ct. had been properly 
made. — C okuon u. riur.LirH (1886), 

11 J». 11. 540.— CAN. 

6176 ii. — In an action by 

ci*edit(>r8 of deft. It. to sot aside con- 
veyances by him to deft. G. as fraudu- 
lent, pltf, swore that it was neoc^ssary 
to have an examination of dofts. before 
delivering the statcMiient of claim, in 
order that it might be framed with 
proper partimilarTty as to the fraud, 
of which ho hatl no personal know- 
todgo ; a local judge, upon the ap])lica- 
tion 6f pltf. ex p. made an order for 
such examination : — Held .* the order 
should not at any rate have been made 
t x p., & in this cose the onier should noU 
liavo been made at all, the position of 
a doft. resisting a claim as to which he 
has no personal knowledge, of a pltf. 
advancing such a claim, being vastly 
dlfTerent. — H ooey v. Gilbkut (1887), 

12 P. 11. 11 4. —CAN. 

6176 iii. .1 — An order for exami- 
nation of witnesses is a discretionary 
one, where the witnesses have been 
oxamiiied under It, wlU not be reversed 
on appeal imlcss a strong case of error 
apiieors. — D klai* v. Cuaiilebois (1893), 
15 P. K. 142. -CAN. 

6176 iv. .] — Where strong reasons 

are shown why the oommissiou should 
not be granted, as failure to exorcise 
due dlU^uce on the part of the party 
applying or unreasonable delay caused 
to the opposite party, the discretion 
of the judge allowing the commission 
^viU bo reviewed on appeal. — McLicon 
V. iKSUBANCB COMPANIEB (1900), 32 
N.S. R. 481.— CAN. 

6176 V. .} — During the progress 

of the trial, ik after a number of 
witnesses on behalf of pltfs. bad been 


6179. - — -.] — Hie grant of a commission to take 
evidence is in some degree a matter of discretion. 
The master & the jiulge at cliambors exorcisod 
their disci*etion & decided in favour of the applica- 
tion, & the Divisional (?t. upheld their deciHlon. 
In such a Ciise there ought not to liave boon an 
appeal. The api>eaJ, therefore, will bo diamissod 
with costs (Lord Esher, IiT.H.). — Butterfield 
V. Financial News (1889), 5 T. L. K. 279, 0. A. 

6180. .] — The ct. had to exercise its dis- 

cretion as to granting a commission, this ct. 
[C. A.] would bo very unwilling to interfenv with 
the exercise of that discretion by the ct. below. 
Each case must depend upon its own circuiiustances 
^ no nile as to the exercise of that discretion could 
bo laid down. The ct. below seemed to liave 
treated the matter as if it was merely a commission 
to examine witnesses. They seemed to have 
taken no notice in their judjunent that it was a 
commission to examine deft, himself. Oonsidoring 
the nature of the case & the fact that doft. was a 
lUissian subject living in Russia & all the circiim- 
stancos ... a commission ought to be ordenid to 
i.ssiio (lA)RD Esher, M.R.). — Emanuel c. Holty- 
KOFF (1892), 8 T. 1.. R. .831, (L A. 

6181. To grant application ex parte.] — The ct. 
will not grant a rule absolute in the first instance 
for the examination of a wntness, although he be at 
the iK>int of death. 

Scmhle : (■ommon l^iw Pi*ocedure Act, 1851 
(c. 125), 8. 40, does not give the ct. tlie power of 
doing so. — 1 'iiomas v. Von STurrERHEiM (1850), 
28 1.. T. O. S. 04 ; 5 W. R. 0. 

Annotation: — CoDSd. Morgan r. Aloxaml«‘r (1875), L. IL 10 

C. r. 184. 

6182. .] -Bidder r. Bridges, No. 0357, 

pout. 

(1915), 31 W. L. n. 089 : 8 W. W. U. 
1064; 24 D. L. Jt. 232.— CAN. 

6176 viii. .] 7’ho(3,. of Appeal Ih 

loth to intoi-foro with tlio iliHcn^tion 
oxorcilHod by tho ot. l)olow in graating 
a oommlBBloii. K/mh rnimt dopond 
upon ItH own (jlr<3umBUuiooH ik no gomjral 
rule us to th<^ cxoroiwj of that dlHcitdloti 
oan Ikj laid down. — Giokhson & liuowN 
V. Atkins (E. G.) & <5»). (1017), 24 

H. (;. H. 19.— CAN. 

6176 ix. .] — Vk ic u A »A I) liA N 

GiIK’ITV V. Natauaja Dksikau 0904), 

I. L. H. 28 Mad. 28.- -IND. 

6181 i. To umnlapplirationcx parte.] 

— An application to oxaniino u witnesH 
de, bnie t ase, on I ho ground t hat, ho 1 h 
about t.o loav<^ the JurlMdlot Ion will not 
be granted rx p.- Maio.y v. 

{circa 1862), 1 Gb. Gb. 257. CAN. 

6181 ii, ' .J The iiniHUir <rannot 
ex p. Ihhuo a (rortllloate for a foitdgn 
ooininiHsion. Mo’inoNNAN v, HklI'H 
(1871), 3 Ch. (Jh. 193.— CAN. 

6181111. ,1 -An ord(u‘ for Uio 

preliminary examination of a party 
will not be made ejc n. -Dicwapt v. 
lluoiiirr (1878), 7 1*. It. 323.— CAN. 

6181 iv. .J ““Application to sot 

aside an order, made ex p., for the 
examination of II. as a witno«« on 
behalf of pltf. --HeUi : aceordltig U» 
tho cMtabflHhed practice, the order 
should not have been mode ex p. — 
HobMpi) V. Ganauia.y Paoifio Hr, (Jo. 
(1888). 5 Man. L. JL 346.— CAN. 

6161 V. .J — On an apnlioatlon«.r 

p, for leave to examine a wltnoas about 
to leave the colony tho ot. hfis power t() 
make tho order, tho order i>eiijg taken 
by apDct. at hh) peril & subject to tho 
risk or being disoharged upon sulBoieut 
in*ound» being shown. — TuoMpfioir v. 
PJOTON Bonouou CXrjkoil (1907), 26 
N. Z. L. U. 668.— N.Z. 

m. fVUness'M veracity impeached.] — 
A coitiiuission will issue to examine 
a wiLnifSS, notwithstanding that his 
fdiaraeter for veracity is Impeached. 


exainiiiod, defts.* counsel applied for a 
coinmisslon for the oxaminutJon of a 
witness who was absent In H. C. 
Tlio witness in question was a son of 
one of dolts., who was aware of his 
absom^e, but the fact was not brouglit 
to tho attention of defts.' coniiHcl 
until the day on which the trial was 
coinmoiicod. The Judge* having refused 
the coinmisslou //dd .* thero was 
no rejisou for interfering with ills 
diMcretloii. — 8 tkitik,v r. Thomi’sun 
(1992), .35 N. S. R. 390. — CAN. 

6176 vi. .] Where, upon an 

applleati(»n by deft, for leave tt> 
cxaininu ids eo-deft. abroad for tho 
purpjise of obtaining evldoncH) for use 
at tlio trial, appet. did not show that 
his co-deft. could not bo iudficed to 
coiuo at any other tliiaf, or that lie 
wtiuld not come to givtj evidence at 
the trial, & did m»t show circumstances 
which would Hutisfy tho mowter, t/o 
whom tho application was made, that 
the co-doft. (H)uld not bo induced to 
coiiio, or that appet. could not r<.»a8on- 
ably be cxpecUtd to produce him at the 
trial, & wlicrc, rnureover, it was not 
shown that it was in tlio interest of 
justice that co-deft. should be examined 
abroad, but tlu» contrary might be 
Inferred from tho circuinstantx^s of 
tho case, fraud being oharged against 
defU. on appeal ; — Held : the order 
of the master granting tho applica- 
tion must be reversed. — M uuuat v. 
Plummek (1913), 24 W. Jj, R. 371 ; 4 
W. W. R. 717; 11 D. L. K. 764 ; 
0 Sask. L. R. 84.— GAN. 

6176 vil. — — .1 — In an action by nine 
pltfs., all resident lu England, each of 
whom asked for a cancellation of shares 
8c a return of prioe paid on ground of 
misrepresentation, an application was 
made to take thtdr evidence on com- 
ndsolon : — Held : the discretion of 
the master in onloring tho evidence 
to be taken on oomnidssiou would not 
lie interfered with on appeal. — 
Kate ». Buhnsbanp Adiution, Ltp. 
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Evibence. 


Sect. 1 , — JUxamhudhn of w line fiscs : Sub-sects. 1, 

6183. VVJioro!, in an nftldavit Hlotl on 

behalf of plifw. oii a luotioti, whi< h by t:ons<*nl. 
fttood over, wej-e deposed as having 

been made by a pr*m>n <o dc'ptment, A: which wore 
xnat4*rial for the purpose of pltfs.’ case, leave -was, 
on an ex jmrle api>lica<ion, given to plifs. to 
examine such person bef<)re an examiner, the 
dei)osition to be given in evidence as if it were an 

aftldavit. Tuhxi-:iv Pnkumatio Tyuk (Jo., I^td. v. 

DifNLOf rNKr.MATic "J'yjii-: Co., I/ro. (18117), 75 
lu T. (i51. 


Sun-sEC-T. 2 . —By Wiiom oudeued. 

6184. Court of common law — By virtue of 
original Jurisdiction.] — .I enkjnh v . Laiiwoou 
(17J7), Bunb. 18 ; 145 K. Jl. 578. 

Annotations CoruA. Hcrett r. A'Chez (17411), Park. 21. 
Befd. A.-(i. V. Jjuoucolty (IHir)), 2 Price, 16(5; l.araffolty 
V. A.-ii. (ISiT)), 2 Price, 172; A.-Cl. v. KoilJy (1K45), 2 
Dow. & h. 690 ; A.*(i. r. liovet (184(5), 10 J. P. a92. 

6185. For use in proceedings pending at 

sessions.] — Wliere there are i)roccedings pending at 
st^Hsions on a removal order, & a mat<;rial witness 
is unabh* to travel, but in a lit state Uj be examined, 
this ct. has no power to make an (jrder for his 
examination to b<^ taken for tluj puipose of btdng 
used in such j)rocee(iiug8 . — Ex p. Kimhoi.to.n 
( iNiiAiiiTANTH) (1801), 5 L. T. 847 ; 25 ,1. P. 759. 

6186. Master In Chancery.] — Bounohhokk v. 

Wknoii (1794), eit(^d in 2 ilare, (548, n. ; 18 

]., J. Ch. 20 : 8 .lur. 784 ; 07 K. B. 205. 

Annotation Refd. HainforU v. Uarnfertl (1813), 1.3 Ij. .T. Cb. 

23. 

6187. - - .] P 0 LKE 8 V. Behnky (1782), cited 

in 2 Bare, 018, n. ; 18 L. .1. Ch. 20 ; 07 K. It. 
205 ; snh vom, I^'aekks v. Beuney, 8 .lur. 784. 
Annotation : ~ Refd. liuinford r. Baniford (1843), 13 L. J. Cb. 

23. 

6188. .] — IticfiAUDSON r. Hamilton (1785), 

cited in 2 Hare, (il8, n. ; 18 L, ,1. Ch. 2(5 ; 8 .lur. 
784 ; 07 K. B. 205. 

Annitttitions Rold. Paiiifurd r. PuTiifdrd (1811), 13 I^. .1. 
Cb. 23. Mentd. i’cim r. naltimoiv (1730), l Vch. Sen. 
444 : niack i’olnr .Syndlrute r. i'iaHU'ru Concertsluim 
(1898), 79 L. T. (538. 

6189. - .| -Chkcze r. Mitchell (1787), eite<l 

in 2 Hare, 018, n. ; 18 C. .1. (Mi, 20 ; S Jur. 784 ; 
(57 K. B. 2(55. 

Annotation Refd. Paniford r. Pninford (1813), 13 1.. J. Cb, 

6190. - .] New'pon V. Bkads'havv (1808). 
ciDmI in 2 Hare, 018, n. ; 18 I.. .1. (Mi. 2(5 ; 8 .lur. 
781 ; (57 K. B. 2(55. 

Aiinv/aii(>n Rrfd. Hninford r. Pimifnrd (1813), 13 L. .1. Cb. 
23. 

6191. - - .] T1 10 old pnudiee to insiut in tlu' 

deeit'c a diiH'dion that the inastiT is to he arm<‘d 
with power to examine witne.sses, whiidi still juv- 
vails m the Kxehequer Si other cCs. of equity, has 
betui long disused in Chancery. By tho pix»sent 


€ 001*86 the master may ceiiify that a commission 
is necessary, which then issues as of course.-- 
Sanford v. Biddulpii (1808), 9 V^es. 80; 

K. B. 518, L. C. 

6192. .] ~(Jox r. Cox (1831), cited in 2 

flare, 048, n. ; 18 L. J. (Mi. 20 ; 8 Jur. 78t ; 07 

K. K. 205. 

Annotation .-—Refd. Bamford r. Bamford (1843), 13 L. J. Ch. 

25. 

6193. .] — Nelson (Earl) v. Bridpout 

(Lord), No. 0512, post. 

6194. .] — \Vh(n*e upon a reference to the 

master a commission to examine witnesses abroad 
is required, the masBir’s ceiHfioate as to the 
necessity of the commission must be obtained 
before any application is made to the ct. SenilAe : 
tlie commission will go as of course upon the 
ceitiftcate. — B amford v, Bamford (1843), 2 Han*, 
042 ; 18 L. J. Oh. 25 ; 8 Jur. 7.88 ; 07 PL R. 205. 

6195. .] — The master in tho course of tiu; 

investigation of facts in his office may, upon suffi- 
cient ground laid, grant a ceitificate for the 
(‘xaminaiion of witnesses abroad. Senible : the 
jdaco or jdaces where the commission is to bo 
executed ought to be stated in the certificate, Ac a 
country, as Gennany, is too extensive. — Bauer v. 
Mitford (1845), 2 Coll. 188 ; 14 L. J. Oh. 374 ; 08 
PL R. 098. 

6196. Court In which trial to be had.] — Lowther 

r. Whokvvood (1722), Bunb. 120; 145 PL B. 

017. 

0197. .] — X motion for a commission lo 

examine witnesses upon an issue out of CMiancery 
is proptirly made to the ct. in wliich the tiial is to 
be bad. -BoiJHDKAiTX v. Bowk (1885), 1 Bing. 
N, C. 721 ; 1 Hodg. 98 ; 18! PL B. 1295 ; suhvom. 
Bohdieu V. Howe, 1 Scott, 008. 

Annotation : — Refd. Hargrave r. llarjfrave (1847), 4 C. B. 

648. 

6198. Mayor’s Court, London.] — Deft, instnicted 
illf., an at4<)rn(‘y, U) take i)i*oeeedingH on his 
ichalf to ix'cover a pcrccntagi* which lie claimed 
to be due to iiim from uu(lei’writ4*rs on certain 
polhucs of assurance. PM-oni tb(* circiimstan(‘es of 
the cose it was (dear that t.o establish his claim it 
would b(i n(*cessary to take tlic eviderict* of wit- 
nesses at (Calcutta. IMtf. lirst wrote letters de- 
manding payment from the undei*writers, Si this 
being rebisid, lie issued writs against lluun in the 
Mayor’s IM.., which ct. lie aftoiwards disco v(*i‘ed 
liad iu7 power to is.sue a commission t(3 examine 
witness(\s so tlie proet’edings were useless : — ■ 
Held : pltf. had been guilty of such negligence in 
suing in tlu^ Mayor's (H. without iirst ascertaining 
wh(?iher that ct. liad power tcj issue a commi.ssioii, 
as lo disentitle liim from i*ec()vering liis charges. - 
(Jox r. Leeoh (18.57), 1 C. B, N. S. (117; 20 

L. ,T. C. V. 125 ; 28 L. T. O. S. 870 ; 8 Jur. N. S. 
442 ; 5 W. B. 199 ; 140 PL B. 251. 

See Mayor’s CoiiH- of Jsjndon Pi*ocedure Act, 
18,57 (c, clvii.), s. 20. 


Tbo ppojier omirsc^ in Kvich caso Is te 
at the trial ft»r that pur- 
POMC.— NOUPHKIMKK V. McKlLLOP 
(1884), 10 P, n, 246.—CAN. 

1 . iVirtw refusing to make nfflAnvit.] I 
— An order for tbo oxatuinatlon of 
a ponton who rofimoH to ninko nii 
altldavit is disoroUonary'. — Bnowx r. 
lloopKii (1885), a Mon. L. It. 86, — 
GAN. 

o. Expert iritnesses — fipecial dr- 
cvmsUmirs neee/mari /.] — Export evi- 
douoo will not Ik' iM»milttO(l lo bo taken 
abroad oxw'pt in HjHxdal cimimatanoea. 
— Washbuhn Sc Morn MANUFAcn'i^n- 
INO Co. p. Brooks (1885), 2 Man. L. U. 
44.— CAN. 

p. ylMcndmuY of witness not en- 


forceable. i—Whoro tho attoiulonco of 
a witness cannot 1 h‘ enfonn'd tlio ct. 
will as a nilo allow his evidence to 
bo taken on coiinnisHion unless it 
ai»peiir that tbo otiicr side is likely to 
Ik* pr('judk*<Hl thereby or that a mls- 
1 justice inay powiibly 

ksTAlT.S <4ol.l) MININO CO., LTD. 
(1918). T. P. D. 420, -S. AF. 

PART VI 11. SECT. 1, SUB-SECT. 2. 

q. JwJfwt of division vonrt .) — Mac 
Nkk r. OsTAiuo Bank. 3 O. L. T. 360. 
—CAN. 

r. Master in ekambers.]— The master 
bus jurisdiction to dir^n:*! «‘Videncc 
pn*p<*si*d to Ik* used on an iiniuiry 


bofort* him to be taken b<?foro a mast<*r 
in an outer county, thouirh not con* 
MuitcHl to. — Ite Casky, IUddklI/ v. 
Caskv (circa 1862), 1 Ch. Cb. 198.— 

I CAN. 

». .] — Tho master in chambers 

has power to din*ot evidenw lo l»o 
taken at any stage of tho proceed- 
iiiRs in a cause. In tbltt case a 
witncpfl about to leave the country 
waa examined before a epeoial 
examiner, under a chamlx*rfl order, 
during a refonmcje in the rooster's 
ofttee, on which his evidence was to l>o 
used. — D unsford r. Dux«I'X>rd (1881 ), 
9 V. R, 172.— CAN. 

t. Judge in chambers.] — A judge 
in chain iK'rs has no power to order 
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6199. Official referee.] — An official referee, to 
whom an action is referred for trial, has jurisdiction 
to make an order granting a commission to examine 
witnesses abroad, & a judge at chambers luis juris- 
diction to n'view the decision of the official refiu'ee 
gninting or refusing such an order. — 11 A yw a no r. 
MUTUAI. Kksekvk Assocn., [1891] 2 Q. H. 229; 
05 L. T. 491 ; 39 W. K. 021 ; 7 T. 1., 11. 575, 1). C. 

Mcntd. Macalpinc r. Calder, [1803] 1 Q. B. 

545. 

6200. Privy council,] — The evidence as to tlie 
paities* respective compliance with such condition 
precedent being in London, the ct. directed it to 
be taken on commission instead of remitting the 
case to Shanghai.— Bank of China, Japan The 
Straits, Ltd. r. American Tradino Co., [1801] 
A. C. 200 ; 03 Iv. J. P. C. 92 ; 70 L. T. 819 ; 0 R. 
194, P. C. 

6201. County court judge — Sitting as arbitrator.] 

— In a claim under Workmen’s Compensation Act, 
1906 (c. 58), it appeared that appet. was employed 
by I'esp. as an errand boy & was injured by an 
accident as a result of which his leg had tl) be 
amputated, lie tiled a request for arbn. ik applied 
for an order tliai he should be examined forthwitii | 
before an officer of tiie ct. at the hosi)ital in which 
he was being treated. The county ct. judge made 
an order that he should be examined before tlie 
ivgistrar on notice to resp., & that a (^opy of th(‘ 
examination sliould be used as evidence at the 
t rial of the arbn. The examination was tivken 
accordingly, but, owing to a misunderstanding, 
resp. was not ivpresented at it : — Held : tlu' judge 
was sitting as arbitrator had not all the powers 
whieli lie exercised as county ct. judge ; h<» liad 

no power to order evidence to be taken by com- 
mission. — Taylor v. (’ripps, [1911] 3 K, B. 989 ; 
8.1 J,. J. K. B. 1538 ; 111 1.. T. 780 ; 30 T. L. R. 
(HO ; 7 B. W. C. 023, C. A. 

Annofalum Turner i\ KingKbury CoIlierieH, [11)21] 

3 K, IJ. IGO. 


SuH-SECT. 3 . — In What Proceedinos ohdeued. 

6202. Question of legitimacy.] — C rehsey v . 
Hull (1570), Toth. 38 ; 21 K. R. 110. 

6203. .]— lloimY V. Smm (1021), Toth. 

38 ; 21 E. R. 110. 

6204. Suits by Crown— To examine witness 
against Crown.]— Laraooity v, A.-C., No. 0300, 

6205. .] — In an action at the suit of 

the Crown, the ct. has no power, under J<)vidence 
on Commission Act, 1 831 (c. 22), at deft.’s instance, 
to direct a commission for the examination of 
witnesses.— R. r. WYion (1811), 7 M. & W. 571 ; 


9 Dowl. 310 ; 10 L. J. Ex. 108 ; 5 Jur, 295 ; 151 
E. K. 893. 

Annotatiovs : — Consd. A.-O. r. Bovol (1846), 3 Dow. & L. 

40‘2, Retd. li. r. St. Loonartl’s (1847), 10 Q. B. 

827. 

6206. .]— In an information by the 

A.-C. fi»r p(‘nalties for a breach of the revenue 
laws, this et. has no jurisdiction, on motion by 
deft, either at common law or by statute, to direct 
a conmiission to issue for the examination of wit- 
nesses abroad, nor will it stay the proceedings 
until the A.-C. consent to the issuing of sut h 
commission. — A.-C. i\ Bovirr (1816), 15 M. it W. 
60 ; 3 Dow. L. 492 ; 15 L. J. Ex. 155 ; 6 L. T. 
O. S. 375 ; 10 .1. P. 392 *, 153 K. R. 761. 

Annotation : — Reid. B. f. Uploii 8t, LcoiumTH (1847), 10 

g. B. 827. 

6207. To examine Crown's witnesses.] — 

A.-C. V, Rktu.y, No. 6310, post, 

6208. In company winding up.] — On an applica- 
tion for an order dirtH'Cng a lommission to bo 
issued to examine witnesses abroad wit-li a view 
of testing the accuracy of accounts reiulerod by 
the liquidator of a co., in respect- of a charges in 
which appets. wore' largely inieivsted : —Held: the 
application ought Id be granted. Ajipcts. wore, 
in substance, mtge. cnalit-ors of the co., & the 
('ommission was a mei’o incident to t lie. ])rosc'cuiion 
of the accounts . — Jle Impehial Land Co. of 
Marseiixes (1877), 37 L. T. 588, (\ A. 

Annotation: — Refd. Splllor r. l^U’lrt Skatiug lliuk C’o, 

(1878), 27 W. B. 225. 

6209. .] — Where a co. is in voluntary 

liquidat ion A a dispute has ai’isiui as to the i)r*ico 
to b(* paid for tb<^ jmreha.se of the in(en*st of a 
diss<uiti<'nt inc mlxT which under Companh^s Act, 
1862 (c. 89), s. 162, lias been referiHid to arbn., 
the ct. on the aiijilication of the lifpjidators has 
jurisdiction under JL S. C,, Ord. 38, r. 5, to order a 
(jommission to issue for the exam inal ion of wit- 
ni'SHCs abroad, the rnatUu* being one arising in 
the winding uji within sect. 138 of the Act. A the 
reference to arbitration ludng comjmlsory umhT 
the Act -. — He Mysore West Cold Mint no (’o. 
(1889), 42 (’h. D. 535 ; 58 L. J. (-h. 731 ; 61 L. T. 
4.53 ; 37 W. It. 791 ; 5 T. It. 695 ; 1 M(‘g. 317. 
AnnoUUion : - Mentd. Taylor r.Crlpps (1S)1 1), 7 It. \V. (’. C. 

623. 

6210. Probate proceedings.] — Under sect. 26 
of (?t. of Probate Act, 1857 (c. 77), the ct. ordenul 
d(‘ft., who was prevjuited by illness from attending 
tla^ ct., t-o be examined under a commission as to 
her knowledge of a testamentary paper. - Ban- 
FIEI.D V, PlPKARD (IHSl), (i P. D. 33; 29 W. R-. 
613 ; Mtdf ?iom. hi the (ioods of PiCKAUD, Banfhci.D 
r. Phkard, 50 L. J. P. 72 ; 45 J. 1*. 508. 

Admiralty.] —>sVc Admiralty, Vol. I., pp. 193, 
191, Nos. 1078 -1083. 


fJird voce cxuminaUon of a wiincHs 
dc bene. — Hoikjson r. Dawson 
(I 8tjy), 1 P. K. I. 281.— CAN. 

a. Jwlae of Appeal Court ] — A 
Jtidgc of the Ct. of Appeal has no nower 
to order the hiwiio of a coauuiwifon to 
take oTldenco o broad for use upon a 
compulsory arbn. pendiufir heforri au 
arbitrator named by a judgti of that 
ct . — fie MA(’prncRHON & CTrr or 
Toronto (1894), 16 P. It, 230.— CAN. 

FART VIII. SECT. 1. SUB-SECT. 3. 

b. AdminiKtralinut action.) — After 
uotico of motion served for an order 
to adrniniBtor the estate, a com- 
mission may obtained for the 
examination of witnesses, 'with a view 
of establish infir the fact that tbo party 
appljinsr for the order is one of the 
next of kin of the intestate. — F aiirkW/ 
r. CTiniCfliiANK (c'/rca 18.57), 1 Ch. Cb. 
1 2.— CAN. 


0 , Assessment of jfamafjes.L -Bulo 
for commiauion firrantod. wJum no 
api>carancc, to obt-alii evidinuM) in 
ordi r to OHHceB daniagcH.-- VViiaoN 
r. JjYLk (1854), James, 183.- CAN, 
d. lircaeM. of promise action.] — 
Hinc<i the passinfir of 45 Viet., c. 10, 
H. 3 (O), the parties* to an action for 
brooch t)f pnmiiHO of inarriafiro am t)Otii 
coinjHitent & comjHjlIahle witnessoB, & 
may be i^xamined under C. L. P. Act. — 
Joam V. Uaplon (1881), 9 P- U, 290. — 
CAN. 

• . — McLAITufiuN V, Moork 

(1884), 10 P. 11. 326.— CAN. 

t. On cUction petition.] — A com- 
misHlon to examlno wltnosscs in a 
foreifirn country may be issued in the 
cose of the triaj of an election iKrtitlon, 
— C’oiiNWAi.i. ELKcrrioN Cask (3), 
Maoi.knnan V. Bkkoin (1879), H. E. G. 
803.— CAN, 

If. . } — /ije Ct.KNu Aimv Elk* 'Hon, 


Cifisuot.M r. McLicnnan, 11 CJ. h. ^J’. 
Oce. N, 321.— CAN. 

h. (huler AdminislraiUm of Justice 
Act, 1873 (c. 8).] — An order may 
be tfranbul for the examination of a 
part/y un(l<‘r the above A<!t, altlmiiirh 
such party roHldes beyond the Jiirlw- 
diction of the ct.- -Moiikm. t?. Mouuison 
(1874), 6 B. 210,— CAN. 

Ij. J nicrplcfidcr isBuc .] — An 

ord<;r to examine deft, in an Inter- 
pJemlcr issue may l»e (crtmU^d under 
the above Act, tho words a<;tlmi at 
law ’* includintc an inkTpleadtT pro- 
ctjcdlng. — Canapa I*khmanknt BrriLn- 
INU HOCTETV V. Fouicst (1874). 6 

P. H. 2.54.— CAN. 

1 . Where motion pendino.] — Upon 
a motion pendlntf, wltnesHCH may ho 
exatnincti under a subpauia & appoint- 
iiKsnt. — M 0 M 11 . 1 .AN V, Wansijoiw)uuii 
(1884), 10 P. B. 377. -CAN. 

,yj. .j- Where an alltdavit nw'd 
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8ed. 1. — ETamwaliom oj witnesses: Snh-seds* 3 

Arbitration.] iSt'c AnunitATioN, Vol. 11., p. 132, 
Noe. 822-824. 

BSAiilmonlal proceedings .] — Hce Uusband & 

WlKE. 

Bankruptcy proceedings .] — See Bankiiui*tcy, 
Vol. V., pp. 818-021, Noe. 5552-5591. 

Election petitions .] — See EijacnoNs, Vol. XX., 
pp. 101, 102, Nos. 1345, 1340. 

Criminal proceedings .] — See Cuiminal Law, 
Vol. XTV., pp. 440, 441, Nos. 4004-4774. 


SUI]-8K(,T. 4. — At WjIAT HtAUK of lOlOCKKDINCS 
OHDKUEl). 

6211. General rule — Not before Issue Joined.] — 

Thu ct. will not make an order for the examination 
of witiicsfies iiiwn inU*rrogatones under Evidence 
on (/ornmission Act, 18.30 (c. 22), before issue joined, 
although an offer of an undeiiaking be made that 
the examination shall not be pmccedod with until 
after IwBue joined.- (^AnTEumrcK v. Jones (1848), 
ODow. &L.251; 18 1.. J. Q.H. 11 ; 12 L. T. O. B. 
332 ; 13Jur. 152. 

6212. .] - Under Evidence on Corn- 

Act, 1831 (c. 22), B. 4, the general rule of 
is that a com mission tc) examine witnesses 

in a cause shall not lx? granted before issue joined. 
Hut a commission may bo so granted in an extreme 
^ where, without it, justice would bo dofeaU'd, 
by ih<^ exclusion of matx'rial evidence. As where 
X>ltf. in an action of promises apxilled for a corn* 
missiun iinniediaUdy afUn* action brought before 
(h^daration, iiiUmding to try at the next assizes, 
A the iiarly whom it was prox)ow>d to examine was 
a witness to actual promises, & was to sail in live 
days for Bouth Afric^a, proi>o8iiig tf) remain there 
eighteen months. - Finney v, Beesley (1851), 17 
li. 80 ; 117 E. It. 1214 ; suh mnn. Fynney r. 
llEAHi.KY, 20 L. J. Q. B. 305 ; 15 Jur. 808. 
AnnottUUmti : - 'Bittd* Martin r. Hemming’ (1851). 10 Exoh. 
478 ; KiHCher v. Hahn (18(j:i), 13 C. B. N. 8. 059. 

6213. Before appearance entered — Witness old.] 

It is a motion of couiw to examine tie bene esse 

a witness above seviuity years old, & it may bo 
made before a|)pearauce, & it is no (sxcexdion tlmt 
a ri^feiviuH? <»f tlu? bill for imTU*rtin(UU*(‘ is x>cnding. — 
r, (\KK (1820), 5 Madd. 301; 50 E. K. 

031. 

6214. - - Witness going abroad.] (1) If a 

pUf. set'ks to have his deposition taken iis a witness 
on his own behalf, under Evidence on Oumniission 
Act, 1831 (c. 22), on the ground that he is about 
to leave the ct>untry, lie must himseU make an 
atlldavit that the axiiJication is bond fide, & that 
the voyage he is about to Like is one of nece.ssity, 
A: he must also give Sixuirity for costs. 

(2) An order to examine a witness under 
Evidence on ('ommlssion Act-, 1831 (c. 22), may be 


made before deft, had entered an appearance. — 
Fischer v. Hahn (1803), 13 0. B. N. S. 659 ; 32 
L. J. O. P. 209 ; 143 E. R. 201 ; avh nom. 

V, Hahn, 1 1 W/ R. 342. 

6215. Before answer — Witness old or infirm.] — 

Witnesses examined by commission before answer, 
in regard they were old. — B aonoli) v. Green 
( 1500), Gary, 48 ; 1 Dick. 2 ; 21 E. R. 26. 

6216. .] — On the application for a 

commission for the examination de bene esse of a 
witness above seventy years of age, such witness 
being pltf. in the cause Ar a deft, in a cross-cause, 
whose time for answering had expired, & whose 
answer had not been put in, & being also the party 
who applied for the commission for the i^urpose of 
being examined in suppost of his own case, under 
Evidence Act, 1 851 (c. 99), the ct. refused to impose 
it as a condition in making the order that the 
answer should be filed. — Forbes v, Forbes (1852), 
9 Hare, 461 ; 22 L. J. Oh. 144 ; 68 E. R. 591 ; 
Hxibaequent proceedings (1853), 9 Hare, App. II., 
Ixxvii. 

6217. . Witness abroad — Time for answer 

expired.] — Yates r. Barker (1812), 19 Ves. 373, n. ; 
(;oop. G. 222, n. ; 34 K. H. 557. 

Annoiaiinns : — Refd. Noble r. Garland (1815), Coop. 0. 

222 ; Cbciniiiaiit v. i)e La Conr (181tt), 1 MadU. 208. 

6218. .] — On a bill for discovery, 

A6 a commission to examine witnesses abroad, in 
aid of the defence to an action, pltf. having ob- 
tained the common injunction for want of an 
answer : — Held : he was entitled to a commission, 
& to extend the injunction to stay trial. — Bowden 
V. Hodge (1818), 2 Bwan. 258 ; 30 E. R. 014, L. (I 

6219. — .] — King v, Alusn (1819), 

4 Madd. 247 ; 50 K. K. 097. 

6220. .] — A commiHsion to ex- 

amine witntjsses in the West Indies, on a bill fileil 
for a discovery, in aid of an action at law brought 
by x>ltf., for a commission, not praying any 
relief, was ordered on motion, although deft.’s 
answ'er had not come in, A wlicre iiis time for 
answering luid expired. - ITibberson v. Cambridge 
( 1824), 13 Price, 797 ; 117 E. it. 1158. 

6221. Time for answer not expired.] — 

A motion for a commission to examine witne88i*s 
abroad, before the time for answering liad exxdred, 
was refused.-— O hemin ANT v. De LA OOUR (1810), 
1 Madd. 208 ; 50 E. li. 77. 

6222. .] -A commission for tlio ex* 

amination of witnesses abroad may issue befori^ 
answer, whei-o the suit is merely for a discovery A 
commission. — N oble r. Garland (1815), 19 Yes. 
372 ; Coop. G. 222 ; 34 E. K. 550, L. G. 

AmioltUionfi : — FoUd. Mc*ndlzttbal v, Maobailo (1825), 4 

L. J. O. H. Oh. 02. Refd. C'beminaiit v. J)o La Gour 

(1816), 1 Madd. 208. 

6223. .] — In a suit for a discovery A 

commission, merely, pltf. in o<j[uity being also pltf. 
at law, a commission to examine witnesses abroad 
may issue before answer, — Ibbbtson v. Richard- 
.SON (1824), M‘Cle. 581 ; 148 E. 11. 243. 


ou li motion Indow tho ct. l*» made 
by a iM^rgoii out of the proviuoe, a 
commiMsion iimy, on the anpUcatloa 
of tho oppuMlto party, bo iHSUod for 

tho oxammatlon of IJbc * . : 

Piirr*>ti Bank v. Pi;q«x.kv (1894), 32 
N. B. U. 384.— CAN. 

n. Action proceeding in dr/aoU .} — 
grantod to oxaualiie wit- 
a proforablo mode of 

„ Uio e^douoo thaa alDdavlt^, 

urbm tha oatiiH} was ono 

default. — T uk Bahau (1868). 4 L. T, 


FART Vm, SECT, i, SUB-SECT. 4, 
SSlt 1, Gfncrui rHle—~Notbefifrt %imtuc 


joitU’d,] — DoirUAt.i. v. MooPiic 
1 U. C;. K. 257,— CAN. 

6811 il. 4 — Allan r. An- 

niUGWB (1869). 5 I*. H. 32.- CAN. 

lU, — /j — GiuapAiJS V. 

s: (1884), 1 Man. L. It. 2U2.— 

CAN. 

6811 iv. .H-SMi-nia.GRKKY 

(1886), 10 P. R. 631,-CAN. 

6211 V. .} — M'Canck V. 

Vano« (1848). 6 I. L. H. 116.— IR. 

6816 1. liefort emmotr — WUneMt'oldor 
“ In an action by a vendor lor 
porfortnatioo of a oontraot for 
sale of land, at tbe price of 184,000, it 
apiH»arod that Icm Uiati iJm'c 


before tho contraot the vendor Xia4 
obtaUiod a conveyance of the land from 
his two Histora, In which the conHldera- 
tion expresBod was $.5,000. Tho sisters 
were old Sc iuOrm, Sc beiner munorried 
lived, & had for a groat many years 
lived, with pltf., Sc wore said to bo 
under hJs Influouce. Deft, was advised 
that so great a difterenoe in the prloe 
required explanation. Sc had made 
endeavours to see the sisters, but had 
been refused acooss to tbfun $c pltf, 
had refused to procure them to Join 
ill the oonveyanoo to deft. : — Htkl : 
deft, should be allowed to examine the 
two sisters before d^ivertng his defence. 
— Brown r. Pkaks (18^), 12 P. H, 
306.— CAN. 
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0224 . •] — A demurrer to a bill for a 

discovery & a commission in aid of the defence of 
an action for Ubel, being overruled, a commission 
bo examine witnesses abroad will be granted, before 
answer, though deft, in equity denies, by aflidavit, 
the truth of the justification pleaded at law. 

Qu, : whether, according to the strict practice 
of the ct., affidavits can be r^jid in opposition to 
the motion for a commission. — S hackkut, v 
Macaui,ay (1821), 3 L. J. O. S. Ch. 40, L. 0. ; 
affd.,8itb noin, Macaulay v, Shackelt. (1827), 1 
Ifii, N. S. 06, II. Ij. 

niwia^tons :—Mentd, Qlyn v. Soares (1836), 1 Y. & C. Kx. 
644 ; Mills r. Clainpbcll (1836), 2 Y. & C, Kx. 38a ; StowjiH 
r>. Nugent (1836), 1 Keen, 201 ; It. r. Upton St. Leonards 
(1847), 2 Now Fract. Cas, 272 ; Metropolitan Saloon 
Omnibus Co. v. Hawkins (1858), 1 F. & F. 413 ; Metro- 
politan Saloon Omnibus Co. v. Hawkins (1850), 4 H. & N. 
I46 ; Bartlett v, Lewis (1862), 12 C. H. N. S. 240 ; .Stern 
r. Sovostopulo (1863), 14 O. B. N. S. 737 ; Tho Mary 
(otherwise Alexandra) (1868), 38 L, J, Adm. 20 ; Spring- 
head Spinning Co. r. Hlley (1868), L. H. 6 K<i. 551 ; hFiI 
V. CamplK*!! (1875). L. IL 10 C. 1*. 222 ; Arnold & Butler 
r. Bottomley, [1008] 2 K. B. 151. 

6225. Witness going abroad.] — The ct. 

will grant a commission to examine a witness who 
is in this country, on an affidavit of his being under 
a necessity of going abroad, before the day when 
the cause will be tried, A although the cause be 
not at issue, & the answer has not come in. — 
1)KLUJ8 P. Roucemont (1815), 1 Price, 446 ; 145 
E. H. 1459. 

6226. — — Teykham (I.k>hi)) i\ Tyler 

(1828), citcid in 3 Sim. at p. 457 ; 57 R. K. 1070. 
Aniwtatlon Folld. Bown V. Child (1830), 3 Sim. 457. 

6227. Defendant obtaining order for time.] 

~ Pltf. is not entitled to a commission R> exercise 

witnesses abroa<l if deft, is not in contempt, 
allJiough his time for answering has oxpirt'd & an 
order for time has been obtained by him. — C ook 
V. Stephknh (1825), 2 Tfuss. 513, n. ; 3 L. J. O. S. 
Ch. 220 ; 38 K. U. 413. 

0228, .] — (1 ) PI If. is entitled to move 

for a commission t<j examine vitneases abroad as 
soon as deft, has obtained an order for time, 
though lu 3 has ncitl]('r filed liis answer nor is in 
contempt. 

( 2 ) C^u. : whether it is necessary that tho 
affidavit in support of a motion for a commission 
to examine witnesses abroad, in aid of an action 
at law, should states the names of tho witnesses or 
t he iioinls to which they are to be examined. — ► 
Mendizabal V. Machado (1827), 2 iluss. 540 ; 38 
K. Jl. 438, L. a ; affg. (1825), 1 L. J. (). S. Ch. 02. 
Annolation : — As to (2) Consd. Carl)On<-ll r. (1833), 5 

Sim. 636. 

6229. .] — motion by a deft., before 


answer, to examine a witness de bme esae woa 
granted.™ Bown r. Child (1830), 3 Sim. 457 ; 57 
K. R. 1069. 

6230. Before issue Joined Witness going 
abroad.] — Witnesses cannot be examined under 
Kvidcnce on Commission Act, 1831 (c. 22), before 
issue is joined, but where such an application to 
examine witnesses on behalf of a pltf. was made 
before issue was joined, it was sworn that the 
witnesses whom it was proposed to examine weri^ 
about to sail in a few days for South Australia, Ai 
would not ivturn for two years, the ct. made a ruU^ 
absolute to have their examination t^iken viva voce 
before the master, j^ltf. undertaking not to proceed 
witli the examination until after issue should bo 
joined in fact.— MoNDEL r. Stkrt,e (1841), 8 
M. & W. 300 ; 9 Bowl. 812 ; 10 I.. .1. Kx. 314 ; 
5 Jur. 511 ; 151 E. R. 1052. 

Aniwtation : — Reid. C’liittcrbuck v. Jonos (1848), 13 Jur. 

152. 

6231. .] — Finney v, Beesley, No. 

6212, ante, 

6232. - Braun r. MoiXErr, No. 

0333, pay/. 

0233, — — .] —An application was made 

on behalf of pltf. under Ord. 37, r. 4 ( 6 ), for a 
commission to examine a witness, who was material 
to pltf.’s citso, tV who vvos about t^) go abroad, 
having taken his |»assage to Australia. Tho State- 
inents of Claim A: Defence luid been delivered in 
the action, but issue had not Ixam joined : -Held : 
Ord. 37, r. 4 ( 6 ), applied, though issue had n(»t b(‘eii 
joined, At the (jominission should issue. Klin r. 
Wilson (1883), 75 L. T. .To. 47, I). C. 

6234. Witness old & Infirm.] -A. -C. r. 

CoNSTAiiT.E (1886), 3 T. 1 j. R. 226, D. (J. 

6235. After peremptory order to speed.] - Com- 
mission order to speed. It is os of coursi^, that a 

>ltf., even after tho peremptory order to speed 
lis cause, sliould have an order for a cornmission 
to examine witnesses, with liberty to execute tho 
same in torm timo. — Field v. Howi.e (1826), 1 
Russ. 82 ; 38 K. R. 32. 

6236. After cause set down— Unless for purpose 
of delay.] — Though a cause is B<?t down for trial 
thoct. will grant a commission to examine witnesacs 
abroad unless it bo sworn distinctly appear that 
it is for tho purT)ose of fraud or delay. - 

r. Rawbon (1839), 3 Jur. 288. 

6237. Pending appeal — Evidence rejected at 
hearing -Witness seriously 111.] — Whore the evi- 
dence of a witm'ss had been rejectod at the liearing 
of an action, & iiiere was an appeal against that, 
decision, the witness being dangerously ill, the Ct. 

not Buch tt« JuBUnert tho order, — 
Thomson v. Oyk (188})). 13 J*. ii. 273. 
-CAN. 

t. JVot before amendment of pUml- 
inQK. ] — A doniurrer ha<i biwn argued, Sc 
tho ct. fiiHUiad of allowing tho domunvf. 
gttvo i»Hf. liberty to amend on payment 
of costfl. An applloatlon by pltf. for 
a coriimlaBlon to examine deft. In 
Lower Uonada before amondmeiitt^wa» 
n^fUBOd with OOBtB. — C hakcu v. HltN- 
UBiifloN (18.50), 1 Ch. Ch. 30.— CAN. 

a. After replioaiUmA — oomtalwilon 
to take OTldenoo cannot reguJarly 
bo ifMuod until after replication illea. 
— RoYAk Canadiak Bank e. OUMMjflu 
(I860), 2 Ch. Ch. 388.— €AN. 

b. Before de.lit>ering pwHeuUtraA — 
Pltf. aJhJgod that at a certain oft/, 
in a certain month Sc yeai\ doit, 
faleolr Sc malioioniily epoke s pnb* 
liiibod of pltf. oortain ep^Ced words : 
— Held: deft, wae entitled to eome 
particniarH an to the tintoB when St the 
plaoeii where tho defamatory words 
were iieod. Sc M to some of the persons 
Jn whose hearing they were alleged i-o 


6225 i. WUneSH iioing ahr(mL]—“ f 

IdlK^rty to examine de In'.ne esae a i 
witnetw about to leave the countiy, { 
may be granted upon application made 
l>tdoro answer ; but, when the answer i 
i« oomo in, except in a veij spwial ' 
oaeo, this cannot bo done. — B yiink v. j 
Byrnk (1827). 2 Mol. 440.— IR. | 

o. JJf/endant wiiAout knowledge 

of material facts.] — An application to 
examine is in the diaorotion of the 
ct., iC that diecretioD cannot be said 
to have l)een wrongly exercised in 
allowing deft, to examine plt4!« Sc throe 
witneesoB before delivering the defenoe, 
in order to obtain a knowledge of 
material facts which deft, ootdd not 
otherwise got. — B oulton r. Blaxs 
(1885), 11 F. H. 196.— CAN. 

p. B^ore issue joined — Neoessiiv 
to disdlose nature of evidence to be 

}— Where an appUcaUon tor a 

foreign oommission Is mode before ' 
issue iolnod. Sc it is not certain what j 
the issues will be, the party applying 
mnst disclose the nature of the evidenoe i 
to be given by the foreign witness, S 


that the ot. may gauge whether it is 
likely to bo material Sc nooessary. — 
Moitnuw r. M‘ Doua ali> (1894), 16 
F. H. 129.— CAN. 

Q. After cause set down .] — An order 
w'OM made for a oomraisHioii on the 
application ot pltf., after he had 
himself set tho case down tor trial 
deft, had prepared for trial. — .ToNiOfi v. 
Hutohinoon (1890), 18 N. Z. L. H. 
867.— N.2. 

r. A^of before declaration filed.] — 
The ct. will not, imdor tho provincial 
statnto for issuing oommisslona to 
examine wltnosscs about to leavo tho 
provinoti, order such oommisBlon before 
doolaratiou filed. — Saunpkhs v . Flay- 
Tfija (1823). Tay. 87.— CAN. 

t. ]— Pltf. was seeking damans 

for breach of a contract made with 
persons whom ho alleged to be 
of deft. Before delivering 
statoment of olairo, Sc after many 
months bad elapsed since appearance, 
pltf. obtained an order to examine 
deft, under a foreign oomtnisslon at 
C. ;/eW .* the 
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Evidence. 


Sect. 1. — Exammation of uriinesBes: Su^t-sccis, i 

of Appeal allowed lii» evidence to be taken de heve 
cHMP before a special examiner p<?nding the appeal, 
appli. undertaking to abide by any order which the 
ct. might liereaf U^r make a« to the costs of the 
application Aj tins costs of the examination. — 
litEA>stnty SouciTou v. White (1880), 55 L. J. P. 
7t> ; 2 T. L. K. 817, V. A. 

6238. Where account must be directed at hearing 
— Not granted till hearing.] — The course of the ct. 
is, that where an account mu.st necessarily be 
directed at the lu^aring, a commission before the 
hearing shall lufvcr be granted to examine witnesses 
bc^vond sea, when the granting such commission 
will delay the directing the account. The proper 
time to apply for siicJi commission is after the 
account is directed. 

If tiiere had b(?en a stated account, & a bill 
brought, in order to open that account, on par- 
ticular errors suggested, tliere might have been 
rea8r>n for granting the commission in question, 
provided the witness that is beyond sea was the 
only pei*Hon that could depose in relation to those 
errors, but no such stated account is pretended to 
be in tlje present eas<; (Ix)UB Uaudwickk, €.). — 
Abams V. lloiiCJN (1740), Parn. (’h. 270 ; 27 K. It.. 

on. 

In matrimonial causes.] — Sco Hushanb Sc Wife. 


Sun-siurr. 5 . — CIhounbs fou On anting oh 

JlEFrsiNa OlIBKK. 

A. Jn (ivneraL 

6239. Evidence already obtained — Under com- 
mission from foreign government.] — A marri(*d 
woman, living in America, being entitled to a 
legacy, a commission to examine tier would have 
been diroet(‘d, but as sh<i liad been examined under 
a cfumuission, issued by t he American (Jovt ., that 
wns considered Huflllciont.— CAMruKT.n v. Fuknch 
( 1707), Ves. 221 ; 20 K, K. 1022, L. C, 

AnnntationA .'—Vlenid. Wnllnce r. Sovinoiir (1872). 20 W. K. 

(534 ; 'niomnH r. Hewoll (1874), li. H. 18 Kq. 1H8 ; Nh;kall 

r. Fawkes (I00r»), Sul. ,lo. 12»» ; I(r (MiiiivUUl, Tuylor r. 

Maiii'liester DniverHlty, [11)171 1 Eh. 20(5. 

6240. Evidence obtainable in this country.] — 


It is no answer to an application for a commission 
to examine witnesses abroad, supported by the 
ordinary affidavit, tliat the opposite party deposes 
that there arc persons in this country. Sc docu- 
ments accessible to appet., wdiich would supply 
him with any infoimation he could obtain from 
the witnesses Iks proposes to examine. After a 
judge lias exercised his discretion on such an 
application, the ct. will not disturb his decision, 
unless it is manifestly wrong. — A bams v. Corfielb 
( 1858), 28 L. J. Ex. 31. 

6241. .] — Two interlocutory applications 

wei*e made, one by x)ltfs. for a commission to the 
United States to take evidence especially as to 
the circulation in England of American papers Sc 
magazines in whicli pltfs. liad advertised “ Absor- 
bine.** This application was granted by the judge, 
but the order for a commission was on appeal dis- 
charged. — Ohhisty & ('o. V. Tippeh Sc Son (H)u 3), 
as reportt‘d in 21 R. P. 0. 97. 

Annotation :• — Mentd. lie Yaldlag Manufacturing Co* 

Applu. (191(5), 33 R. P. C. 285. 

6242. Defendant keeping away.]— Upon a ques- 
tion of legitimacy, dejiending uiion a chain of 
distinct circumstances, in the knowlejdge of ditfer- 
ent individuals, & deft., an infant, kejit out of the 
way, an examination de bene esse would have henm 
granted, though not within any of the three cases, 
viz. witnesses of the age of seventy, or quitting the 
kingdom, or a fact depending on a single witne.ss. — 

Shkt.lky p. (180(5), 12 Ves. 5(5 ; 22 E. R. 215. 

Annotation : ~ConBd. M'lCenna t\ Everitt (1830), 2 Hoav, 

188. 

6243. Delay In application.] — A commission to 
examine* witne*sses abroad was refused, on the 
ground of the eJelay of the party wlio made the 
application. I Iaht v. Sthonci (182(5), 2 Russ. 
559 ; 28 E. R. 445, T.. 0. 

6244. .] — The fact of a pltf. not iirocceding 

])romptly in a cause is no answ»*r to a rule for 
examining a mateiial witness on inU‘iTogatories 
who is going abroad. — W eekes v. Pajj. (1828), 
(5 Dowl. 4(52 ; 5 Scott, 712. 

6245. .] — The ct. refused to disallow a com- 
mission for examining plt-f.’s witnesses abroad, 
though there l\ad been great delay on his part, but 
they referred it to the mastew l/O say whether or 
not the security yiltf. had given for costs should 


luivc burn Hpok«'n, it pUf. kIiouIiI Imvo ! 
U'/iVO to rxainliio deft, before? <U4lvrr* 1 
ing particuIurH, Jti order to enabUi birn 
tK funiiHh t hem. Kohinhon r, Suoau- ! 
MAN (1897). 17 P. H. 419, - CAN. i 

0 . AfUr trial ~ tirforr judotnr.nt— If i 
rHUnicr intitrrlaL] ■ ■ i)t\ an appllt^a- , 
tion for a couimiHsioii I he ct. Hugun'Hted 
that the action Hhould go to trial re* i 
serving to deft, ibe right to btt^e the I 
coTiunlHHion before Jiulgiiient waH pro- 
ilouuoe<l if the fact« developed ut 
litnirlng Hhow that the evidenet^ uppearH 
to iHt matorlal.- - NoimiKliN (Juow n 
Hank e. Nationai. Matzci &c. Hihcv it 
(1912), 20 (». \V. U. 897 : 3 O. W, N. 
5115 ; 1 B. L. R. 22. CAN. 

d. After came entered on perernp- 
torif InHtrd of day,} -A eommisHlon for 
the exaialnaiioii of wltnoaseH will bo 
iHNiied, even thungh tbo caiimo i« 
eutt'rod upon the i>ert'mptory boartl 
of the day, if the leaning of kucU eom- 
irdHKion la not OAlcidatcd to pn'Judice 
defU.. or to «nb)eot them to 1oh« or 
Inconveniemw. — J annskn i*. Bun pas 
(1863), 1 Hyde. 

PART VIII, SECT. 1, SUB-SECT. 6. -A. 

•. Oeneml rule.] — Every application 
for a commission mml ho made In 
good faith. the ovidemn^ nought to 
bo obtained iiawt he sneh to warrant 
a reasonable belief that it may Ik> 
material & nctn^Hary f<»r tho purimj^eM 


of jurttlcc ; but it In safer whore any 
InjusUeo to other parties. In tho way 
of delay or expoiiHo or otherwise, ean 
bo provhlod agaiiiKt.. to favour tho 
granting rather than tho refusing of 
t.lio application. The main conHidera- 
t ioiiB are a full & fair trial & the saving 
of expense. 

In this COSO tho order for a eom- 
nilsslon to take the ovitienoo of pltf. & 
bis witneiises abroad was granted upon 
BCi'uring defto. for their costs of 
tho exwutlon of the commisHlon 8c 
undertaking to speed tho proceedings 
ik not delay the trial. It was contended 
by defts. that tbo ovideiico oxpoctod 
from the witnesses was unnecessary by 
nmnon of the implied adniisslons in tho 
statoineut of doience : — Held : it was 
for deflA. to mako tho ovldemoj un- 
qucstionahlv nnnecessarj*. cither by 
amending thoir pleadings so as to cx- 
prosslr make tho adraisslon.s or by 
; undertAking to do so at the trial.-— 
Hoiunh r. EMPinic ITuntino Sc Pun- 
T.ISHINO Co. (1892), 14 P. R. 4 88. — 

: CAN. 

; f. .1 — The ets. should not 

allow w'ltiiosses to bo examined on 
I conunlssion without adequate reasons. 

; — Panachavu Ciiiiotai.ai. r. Man- 
; OHAm«%i. Nandpal (1917), I. E. R. 
42 Rom. 136.— IND. 

; 624S’i. Helay inapnUr*tlitm.] ~~Apv\i' 

catlons^for oonunit^on by deft, must 


: he made without unueeeKsary delay.— 

! .1 o \ Krt V. \V 1 1,1 . 1 A .MS (1854), J aines, 30 3 . 

I -CAN. 

! 6243 ii. .1— Deft, was father of 

I B., wlio al)*<eoudod, having assigned 
j his property to deft, as trustee, who 
claimed to be a creditor for a largo 
sum. Tho trial hiul already been post- 
poned one term, & now deft, applied 
for a comrulssjon to examine bis son 
abroad, alleging that he had not done 
so before because ho did not know 
w’hero his son was, hut this wns not 
positively stated, but left to be inferred 
argumentatively from tbo affidavits. 
Hu & his attorney admltteii having 
been fill along In eominuidcatiou with 
I tho son, but through a thirti person. 

I To grant tho commission would cause 
! tho trial to be put off for another 
; term : — Held : there was no valid 
! r<?asoii for tho delay. Sc the rule must 
bo refused .--D mok Bank r, Dawson 
(1868). 1 i*. E. I. 279.-.CAN. 

j 6243 iii. There Is not the samo 

I objection, on the ground of delay, to 
i tho issue of a commission for the 
I examination of witnesses, where the 
I application is by pltf,, as there is where 
j the application is by deft. — J onkb v. 
Hutc^hinson (1899), 18 N. Z. L. R, 
867.— N.Z, 

' 6243 iv. ,1 — M<'Eu>ovvney r, 

; BirrnMOKK (1914), 33 N. Z, L. li. 1 119. 

- N.2. 
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not Ik^ 1>e ItosBi r. PouuuL. (1839), 

7 Hiott, 830, 

6246. Bitlkk r. Fox (1850), 9 C\ II. 

199 ; 14 h, T. O. 8. 398 ; 137 E. li. 808. 

6247. ,] — An application for a comnusston 

to examine witnessK»A may lx> refused on the 
ground of unreasonable delay. — 8 tone v. 8 tonb 
(1804), 34 E. ,T. l\ M. & A. 33 ; 13 W. 11. 411. 

6248 . .] — A cause in the paper for hearing 

was oixiered to stand over, on application on behalf 
of pltf,, who was at Calcutbi, ^ sixteen days after 
ho took out a summons to have evidence taken 
abroad, but the ct. on the ground of such delay ifc 
former delay on pltf.’s pari refused his application 
w'ith costs. —S teuaut r. Gladjitonk (1877), 7 
(^h. 1). 391 ; 47 L. J. Ch. 151 ; 37 E. T. 575 ; 2tl 
W. 11. 277. 

— Reid. BuUoi-noliI r. Flnanclul No\v« (IS80), 6 

T. L. U. i!7U. 

^Vc, alsoy No. (‘«32h, ]>ost, 

6249. Defence alleged not legal defence.] "1 will 
not grant commissions in aid of a defence U* an 
aetion when I am not s^itistled that t he hu’ts alleged 
as a defence will constitute a legiU didence to the 
legal demand. Tlie et. ought u<‘ver U» grant a 
e(»mmission without examining strieUy what is 
the state of the pleadings at law (Iajki> Eedon, tb). 
- -J^»usAi>A r. Temi'LKU (1827), 2 Kiiss. 5dl ; 38 
K. K. Uh. 

nutifuiion : — Reid. 51acuulayr. JShjurkell (1827), 1 Bli. X.S. 

UO. 

6250. Application made bond flde-&. not for 
delay.] —The ct. will grant an ayipUcation for a 
comiuLssion to examine witnesses in sujjport of a 
j>iea of infancy, altlumgh deft, does not swear 
tli.'it there is a good def(Uice upon the incTits, or 
that lie l)eli(‘ves he was an infant, as the plea 
alleg<‘.s, if it appear that the aj)j)lication is bond 

Jide^ tV not made for the purpo.ses of d<*lay, WlCST- 

MUKLANH r. IIUUOINS (1812), 11 E. .1. Q. B. 273 ; 
U .lur. 73 1 . 

6251. Claim made In suspicious circumstances.] 

- An allt“g<;d marriage was Si't \ip between t’., an 
Englishman in India, A a native woman. O., afbn' 
tJje time alleged, married another person in the 


English form. & had cldldren ix>i>uted legitiumUs 
A no daiin of such prior marriage w*as up till 
seventeen years after O.’s death in the country : — 
Held: the o%ddonco being suspicious A weak, no 
commission ought to bo sent to India to procure 
further evidence, as such a i)roiH>siil would only 
Umd to oncourago perjury. — M ooiuiobsk v. IjOBD 
(1863), as rermrtod in 10 II. E. Ojis. 272 ; 8 E. T. 
212 ; 9 Jur. N, 8. 077 ; 11 Ph K. 1030, IE E. 
Anmit4Uions : — Raid. Douglfts r. Ihniglaa, Douglas v. Wobnior 
(1871). 26 h. T. 630. Mentd. Hr MHeholl nSti.'J), 3.3 h. J. 
Vh, 187; AUartllw Ondijvv 0804), 33 J. (JO. 434; 
A.-G. V. Blucher De WaUlstaU (1864), 3 H. & G. 
374 ; lie Oapilovielle (1864). 2 H. A C. 9Hr»; Drcnoii a. 
Drevon (1804), 4 Now Bop. 316; Pitt o. Pitt (1864). 10 
h. T. 636 ; Jopp r. Wood (1866). 4 Do G. 4. A Sm. 610 : 
Hr Lor(l‘« Lord r. Lortl (1867), 17 L. T, 106; 

llaldano r. KeWortl (186U). 1.. B. 8 Kq. 631 ; tilmnw t'. 
OriKpin (I860), L. B. I P. A D. 611 ; Uduy f. Udny 
1860), L. B. I 8o. A niv. 441 ; Bnuud v. Wnmol (1871), 
L. 1{. 12 K«j. 208; Kiiijr Koxwi'U (1876), 46 I/. 4. Ch. 
603: Wiuunar. A.-G.. llOOE 2H7 ; Huntly e, Gawkell, 
11606} A. (.*. .'VO; Ifr. 4iimv'H. .httooH e. JainuR (1008), U8 
L. T. 438 ; C^tudiigli r. amilagll, (lOlOJ A. V. 146. 

6252. .] - IJlvon an a]>plicidion for a com- 

mission to take tiu‘ t‘videnee of a wit-ness who is 
abroad, the ct. ought U> be satislled that tlie 
a]>plieation is made bond fide^ A that the elaim in 
supp<iirt of which the (vvidenee is desired is ouo 
which the ct. ouglit to try, but it ouglit not to go 
any further into tlie merits of the elaim. In a 
case in which a claim wuih mad<' utul<u' very hu«- 
])ieious circiimsbinc(*H, A the ct. was of opinion 
that a pei'son resident abroad, wluvsi? evideneo was 
desired in support of it., ought be subjetded tt> a 
drastic cross-examination ; - livid : a commission 
ought not to bo issued to a fondgn ct. for the 
examination of the witness abioad, because it 
appeared that under the i>rocedun! of that ct. ho 
would not bo enwH-examined in the ordinary way. 
- AV Boyhk, GroI'Ton 1 '. (htoi-TON (1S82), 20 
Gh. 1>. 700 ; 51 E. t3i. 000 ; 10 L. T. 522 ; 30 
W. U. 812. 

.1 « m </a/ 1 orij* .* —R3!d. De 6foni v. ('oru'lia (1886), 32 Ch. 1). 
133 ; i’oeh r. AlUu)« k 1888), 21 G. B. D. 1. 

6253. Necessary in interests of Justice.] — Bi :rdan 
r. (iHKENWOop, Nb). 0177, unlv, 

6254. . .} - (1 ) Where th<‘ parties Ui an action 


6253 1. XrrcHsuru in inU rrsisof juMitr/ . | 
“ A ctMMiriiHHioij for the cxainiuatloii of 
a party to the chuhc on hln own appllt a- 
tioM not bo KraiiUnl unlCbH It im 

olrariy Blaiwn that (ho coniiniKr.ion 
wouhf. in any cirrvuniKUe>coj'. l»o con- 
durivf to t)>e eniln of justice.— PnicE v. 
BailkV (1876), 0 P. K. 266. — CAN. 

6253 ii. -l—The Ishuo of huc1> 

cojiiixiissior) should Ihj the rxccjdJon A: 
shouhl only he rcsoiled to hen ih«.! 
inconvenience or cxpeiiM.', cjinscd hy 
re(|uiring T’ltf.V i»crsonul attenUanw 
lit the trial would pretty nearly thwart 
the ciuls of justice. - PANAiilAN Pv. 
A(’< U)KNT l.VSUtANCK ( O. I*. KKLLY 

(P4U8), 17 Man. L. It. 616.— CAN, 

6253 iii. .] Pltfs, applied for an 

order to examine at* witnesscH, otfh^era 
of their CO. out of the jurisflletion. It 
was a <iuc«tiou whether plt-fs. were 
hohicra in duo courHc of certain notcM 
which adinittoilly had been obtiducd 

from the rnakerw hy fraud : J/eid : an 

justice would not t>c obtained unlcsa 
the witnesses were exainlnod in open 
ct. the appllmtion must bo r<du»oa, — 
Onion- iNVKarHKNT (Jo. r. I’KJaiAS 
(lUUD), 12 W. L. K. 76. — CAN. 

6253 iv. .} — A coininHslon to 

take the evidence lu Toronto of pltf.’s 
irencral mana^for for uw? at the trial 
WH» refujwd where it waa shown that 
he would Ix) the chief wilintas for pltf, 
(a> meet defences deuylniar tlie aalo of 
the goods sued for & .settlnjf up that 
pltf. had agreed to accept Hlmrea in 
deft. CO. in Katiaf action of the debt 
guaratiUxHl by the individual defta. 
tliat »harc» had Uscii aocordlnfirly 


allotted U) Ac, ai ccpliHl by pltf.. 8: wlu'U 
ttie only luaterlul in HUt»p«»et of Iho 
application wax an allldavit 4)f the 
witnesH I'ayiinr that he w'as a mulerlul 
witnoHH to prove the account A' to 
disprove the various defemaw, A: that 
it w<mhl entail icrcat loan 8r, expisnsi* 
for him to attend a trial at WlnuipcK, 
na his duties as general inaiumer of 
nltf. CO. rt^quJixMl his continued proHcnce 
in 'i’orouto. — T okontu c^aiu'ET Mam'- 
PACrCKINO Co. r. iDKAh llUfSE PUJl- 
MHUEiis (P411). 20 Man. li. B. 671.--“ 
CAN. 

6253 V. Upon an application 

I hy nltfs. for a conunisHion to take the 
evideneo of wltoeHsefl on their behalf 
In another province or another country, 
it must be dotvcrmiuod wiiet.her or not 
a pttrt.l<;ular case la one in w hich It nhall 
appear nweanary for tlio purpoHCH of 
justice that an order should be made ; 

I 5c it is not BUfUcicnt U) e<inHlder what 
pitfa. 'caae rcwpiircH. Wliat liiHtlce to 
! defta. as well as pitfs. requlroa must bo 
conftldcred. On such application, on 
order will not bo mode in favour of 
pitfs. uiiloHH Mpeeial ctrcuuHtanees are 
shown, 'rbere must be some goixi 
reason why the witnesHCH cannot be 
examined within the Jurisdiction, — 
Bichaup Bklivkau (Jo. r. Tvkkman 
(1911), 16 W. L. B. 402 ; 4 Bank. L. B. 
30.— CAN. 

6253 vL .J — W'here pltf. applies 

for a commiHsion to take his ow-n t^esti- 
1 mouy abroad or for hjavo Ui miduce 
his depositions taken abroad as ovi- 
denoe at the trial, the principlo upon 
wliich tho application should l#e 
granted or refused Is that of Juftti<.5e to 


deft, as well as pllf., & the ('t. Hhouhl 
<MinMider w hat would be tho ivwult of 
allowing t»r refusInK. Bahk r. 
l>icu (15)12). 22 W. L. B, 70 ; 6 I). L. B. 
46 c ; 2 \V. \V. K. 10 ’22; 6 Alta. L. It. 
4 23. - CAN. 

6253 vii. — .) • A party litigant Is 
not e.iditUni to a cotiutiission r.jr th'hiUt 
juHtiWt ; grounds must ho shown that 
tho cominisHlon Is nee.tjssary for t-ho 
purposi^s of justice. — ORMAN v. Hui.- 
LINK (191.3), 12 K. L. U. 620. -CAN, 

6253 viii. - ItvttAitprimdfacie 

entitled to have pltf. 6c her witnesses 
befj»ro the ct., in ordiw that they may 
be orally cross examined, 6c that their 
deineunoiir iiiay bo ot:)rtorved bv tho 
ct. or jury ; the burden Is on pltf, to 
show that the purposes of JusticH) will 
iH) betUu* served by having tho wit- 
noHscM oxaininod abroad. The same 
rules apply to pltf. as to auy other 
witness, but will bo more strictly 
rmforcsMl. - Mc'Gowan e. IlcrNTKit 
(1913), 23 VV. L. J{. 139; 3 W. W. it. 
bOU; 9 D. L. It. 632. —CAN. 

6253 ix. . } —Where a part y makm 

an apjdication under Buie 39.6 for an 
order t4> liave the ©vlcienco of hituaeif 
or ihoso under hh» control taken on 
(^oriiinisHiun, tbo master should not 
make an order iiuLll the party dts 
closes Htich facts os would huUsfy him 
that It was niMjessary for the purp^^ses 
of JnsUwn leave should be given to 
both parties Uj hie alHdavits as on 
ordinary motions.— Mt;(Ju Alb v. Bitu- 
i>KNTi At. T rust Cu. (iUl a). 30 W. L, It. 
394 ; 7 W. VV. It. 1177; 22 D. h. U. 
877.— CAN. 



674 


Evidekce. 


Heel, 1. — JHmminalion of wUiwsues: Hub-sect, 5, A, 

d:B,] 

agree under Ord. 38 to take the evidence in the 
action by affidavit, A cither party cubscquently 
finda himself unable to procure affidavit evidence, 
either by reason of the refusal of witnesses to make 
affidavits or other good cause, the ct., on his 
application for leave to be relieved from the 
agreement, will, on good cause shown, direct the 
reluctant witnesses, who must be named, to be 
examined viva vocSt or, at the option of the other 
party, discharge the agreement order all the 
evidence to bo taken viva voce at the trial. 

(2) Whenever it is shown that a necessary wit- 
ness is either going abroad, or is from illness, age, 
or other infirmity likely to be unable to attend the 
trial, an order can be obtained under Ord. 37, r. 4, 
for bis examination before an officer of the ct. A 
like order can be obtained whenever it shall appear 
Ui the ct. necessary for the puri>ases of justice. — 
Waunku V, Mohskh (1S80), 10 Oh. D. 100; 50 
1;. J. Ch, 28 ; 43 I.. T. 401 ; 29 W. K. 201, O. A. 
jimuUatvmH vl« to (2) Conid. licwitl (1885), 15 g. B. 1). 

151). Apld. He llmdhrook. JCx v. IlawkliiH (18HU). 23 

iff. 11. 1>. 22«. XMd. O’iSheav. VVood, U81)lj 1*. 286. 

6255. ,]— It is the duty of appet., whether 

jdtf, or deft., for the examination of a witness 
abroad, wlxen making tiic application, to bring 
such evidence as will satisfy the ct. that it is in 
the Int^jrest of justice that the witness should be 
examined aljroad, & inconvenient for him to 
att<jnd to be examined in tliis country, or Im- 
>robable that su(!h att^mdance could be procured. 
*11 f. alleged that a w'itness abroad had been a party 
to a scheme by which i)ltf. had been defrauded. 
A clerk of pltf.’s solrs. deposed that he was 
informed At believed that the witness abroad was 
employetl by a co. in (Chicago, Sc that lie belie v^od 
1)0 could not come over to England to give evidence 
at the trial, Sc that deft, derived his knowledge 
from hdters to his pnncipals w ritton by pltf. from 
America. IMtf.’s sulr. [by affidavit] deposed that 
tiio witness was not under the control or influence 
of pltf., ik that it w'OuJd not be possible by any 
means so far os deponent wiis aware, to procure 
his attendance in iCngland. It w^as aJso sworn 
tliat the application was made bond fule^ Sc not for 
the purpose of diday Held : this evidence vviis 


not sufficient to induce the ct. to order the ex- 
amination of the witness abroad. 

Thei*e is a great difference between a pltf. Sc a 
mei'e witness as to being examined abro^. If a 
pltf. wishes to be examined as a witness on his 
own behalf, unless there are very strong positive 
reasons for his not coming over here, leave will not 
bo given to examine him abroad, but ho must 
come here (Cotton, L.J.). — IxAWson v. Vacuum 
Brake Co. (1884), 27 Ch. D. 137 ; 54 I.. J. Ch. 10 ; 
61 E. T. 275 : 33 W. R. 180, C. A. 

Annotatioiu : — ^KXpld* Sc Disid. Kemp v, Tounaat (1S8G), 2 

T. h. U. 304. told. Coch V. Allcock (1888), 21 Q. B. 1>. 1, 

FoUd. Light V. Anticosti Island (1888), 4 T. L. K. 430. 

6256. Witness in attendance on dying relative.] — 

The ct. has power under Probate Act, s. 32, t <3 
issue a commission to examine a witness who is 
not prevented by illness or by reason of being 
without the jurisdiction of the ct. from attending 
the trial, but who is in attendance on a near 
relative supposed to bo dying, but will not make 
such an order without the consent of the other 
side. — .Tones v. Wilt jams (1806), 13 W. K. 090. 

6257. Hearing postponed for long time.] — In 
Apr. 1909, a city coipn. commenced an action 
against a railway co. to detennine rights with 
regal'd to the abstraction of water from a river, 
both pltfs. Sc defts. being ripaiian owners. Nego- 
tiations for a s<‘ttlement continued until iTec. 
1913, Sc no step was taken in the action from that 
tim(3 until Mar. 1915. Defts. had, owing to the 
outbreak of the war, become engaged on im- 
portant govt, work, Sc immediately applied for 
the trial of the action to be postponed until after 
the declaration of peace. Defts. admitted that 
they were using waku* in excess of their rights os 
riparian owners, but justified themselves on the 
ground of (a) prescription. Sc (6) agreement ; — 
Held : tlie trial must be |)ostponed until after the 
declaration of pt^ace, with liberty to apply to 
examine de bene esse any witness who was aged or 
infirm or who was going abroad. — D ahdifI'^ 
CouPN. V, Bauhy IIy. Oo. (1010), 85 L. J. (fli. 310 ; 
114 J.. T. 229 ; 80 .1. P. 201 ; 00 Sol. Jo. 351 ; M 
L. a. 11. 535. 

B, M atcrialiiy. 

6258. Evidence must be material.] In order to 
obtain a commission to examine an evidence 


6263 X. • .1 -AncxaiuinaUdn of a 

pi'rHou OH a wUjiosh vvoh (jnlorod imiior 
Kulo 478 of KiiiK'M Bench Act os 
iioootUMfcry for tho purpoMOH of justice 
ulthoutfh ho could hocallcHl at tho trial. 
It being \irgod by doft«. that, by leaving 
him t<o bo call^ as a wJtruMis at tho 
trial, tbey would bo at tho mercy of 
what ho might owciar to 6c would rtm 
risk of «ot being able to provo their 
dofenoo, tho olroumstaucoo of tho oaso 
it dlffloulticMi of t>ho dofonoo boing In Uio 
ot.'« opinion of uuch an oxtraoiHiiuaiT 
imtnro on to juatlfy tUo order, — 
Manitoba 8bcuuitib»» Co. t>. (Tanahian 
National Ht. Co., llh«l) 2 W. W. B. 
583.— CAN. 

6253x1. .1 'Mowjiv. Nkmciiand 

{Xmb I- b. B. 23 Bom. -IND. 

6258 xli. — — .p-Tho ot. will moke an 
owlor f<»r an oxamioatlon de bene estte 
whenever tho JusUeo of the oaao may 
appeajr to require It. — B lack wood t\ 
Buiwowmii (1842), FI. Sc K. 630; i 
I. K5q. H, 600.— in. 

f. Wiin€99 acHna as aprnt — To 
sien coiilracf.l-Whon the bill alleged 
Uudf Um oontract in question w’m 
entered Into by the agent of the bank 
on lt« behalf, an order woe made for 
hie ex«inlaiikUou.--~CoNt»oT.tt>ATKD Bans 
V, NaiLOH (1877). 7 P. II. 251.— CAN. 

Ii^ acc^ biU of iuxAoiiin^.] 

— A dork In a Toronto wnrebonee 
imoepted a blU ot exchango on behalf 


id his cinplovi^r, who ii^oldod In 
I’hUodulphia. In an action on the 
bill tho omployer denied the authority 
of hlu dork to aooopt : — UeUl : tho 
dork could not l>o cxamlnod under 
liulc 283, O. J. Act. SemhU : neither 
could Uie Toronto manogor of tho 
buHlaOHs bo examined under the rule. — 
ItOHKNIIKlM V. SlIXIMAN (1885), 11 
1*. a. 7.— CAN. 

k. Oomienimee of party applying.] 
—An OTHlor for the examination of a 
witnoHs before trial will not be made 
whero no greater neoeeelty for it can 
i>o Hbown than tho oonvenlence of the 
party who nupIloB lor It In preparing 5c 
proeontlng hie oa»o for triiU. — CkR- 
NKOUC e. rKDKRAL BaNK (1883), 10 
V, n, 69.— CAN. 

l. I'uJO previous commissions — No 
nno fads aUeged .] — In a ooeo whloh 
had been twiix> tried, 6c wae oomiiig 
on for a third trial, where it appears 
that two commisdomi had already 
been obtained. & evidonoe taken under 
each: tliat the facia eought to be 
established had been provioualy known 
to. or their esistcnco suspcctoa by, tho 
m^y applying ; where it was not 
aliogod that tho erideuce sought to be 
obtained was material 6c neoesaary. Sc 
that tho party could not aafoily proceed 
to trial wlUiotit it, but only that tho 
examination would bo etfootual ; & 
whoro no dofonoo baaed upon the fact 


sought to bo cstablishod had been set 
up, 6c no appUoatlon had been made 
to amend the pleadings so as to enable 
it to be set up ; — Held : tho order for 
the commission must be set aside with 
costs. — M oLEOD 13. INSITKANCK COM- 
i'AN'iKS (19()()), 32 N. 8. K, 481; revsd. 
29 S. C. 11. 449.— CAN. 

m. IntUnliig ia compel wilfuss io 

attend trial — Want of bona fides ,] — 
Kibst National Bank or 1 ’alo Alto, 
Calijpounia V. Krcsk (1915), 8 

\V. VV. K. 556 ; 23 D. L. It. 684 ; 8 
Hnsk. L. It. 168.— CAN. 

n. Application made hotul fide — 
Koidenee material.] — An order was 
made on behalf of pltf. In an aotlon 
for fadso arrest for examination of a 
vvitneos on ootninlssion notwithstanding 
tliat it appeared there would bo a 
direct oonuiot of evldencxi between 
such witness 6c deft. ; the ct. boing 
satlidlod that tho application was 
made bond Hde, that tho Ibbuo in roopeot 
of which Uio evldoiioe wss roqturod 
was one which the ct. ought to try, 
that the witness could give inateilal 
oTidenoo. 6c that his attendance at tho 
trial oouJd not bo procured. — Sicmi e. 
KievtLiAiN Wholkbalk, Lt»., U920J 
2 VV. VV. K. 347.— CAN. 

PART VIII. SECT, t, SUB-SECT. 5.— B. 

6258 i. Evidence must be mederiaLl — 
Where tho oTidenoo Is material, 6c the 
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it> is sufRcicnt to stftto the UAmo of tho 
witness, that his evidence is materiid, ic that ho 
is abroful.-~Oi4DiiAM e. Cari.eton (1792), 4 Bro. 
C. C. «« ; 29 E. R. 792. 

;--Coilid. Mendiittboi r. Maohodo ( 18 «C), « Stm. 
sc, St. 4o9. 


6259. .] — If tho bill had been for relief, you 

clearly must have moved this upon amdavits of 
materiality, for a pltf. may often have a desire 
to delay his own suit. The same principle applies 

to this case (per Our.). r. (1793), 1 

Anst. 201 ; 145 K. II. 844. 


9260. — ' — ,1 — On a bill for an injunction tho ct. 
uiU not grant a cumiuiasion to examine a witness 
in India without a full aHidavit of materiality. — 
Moody v. Steele (1704), 2 Anst, 380 ; 145 E. 11, 


AnnMum MtmUIxabcl r. Machado (182«). 2 81m. 

OC qL InJ. 


6261. *]~(1) Anidavit for issuing a com* 

mission to examine a witness out of the jursidiction 
of tho ct,, iK>ed only slate the name of the witness, 
t hat he is a material witness, out of the jurisdic* 
tion of tho ct. 


(2) It is not nocefssury to show the nature, of the 
attempts wliich have Imen made to ol>t«*iin his 
attendance. N orton i\ Mrlrouunk (I>oiid) 
(1830), 3 Bing. N. 0. 07 ; 2 Uodg. 114 ; 3 HcoU, 
3U8 ; 5 L. ,J. 0. 1\ 343 ; 132 E. R. 335. 

6262. & necessary.] — Baddelky v. Gil- 

more, No. 0391, poHl, 

6263. — .] — Upon a motion, on tlie part/ 

of defts., for a commission to examine witnesses 
abroad, it was required that it should appeal*, to 
tlie satisfaclion of the ct., upon an aflldavit fiom 
tlioir attornt»y, that the evidence of the wit nesses 
]>iT>po8ed to be examined wjia mabudal A necessary 
to the defence of the iudion, — H eai.y r. YouN(i 
(1810), 2 0. B. 702 ; 135 K. K. 1122. 

6264. - Ameson r. laiiVA'in’ (1855), 

3 G. L. K. 920, ii. ' 

9265. .] (1) 3'ho granting of a commission 

under Kvidimce on (Vmimissiou Act, 1831 (c. 22), 
as well a« the costs of such commission, is in the 
dweretion of the ct., A the ct. will exercise, that 
discretion in granting a commission to examine a 
witness at Paris, though tht^ expense may l»e 
greater than the bringing over of the indivldu.al 
to Englan<l. 


(2) Where an aOidavit in Bupixut of an ajiplica- 
tion for a commission to examine a witnc.ss aluoad 
stated that in tho judgment A belief of deponent. 


the witness resided in the family of deft., was a 
materifld ^ necessary witness, St, that deft* could 
not safely proceed to trial without having pre* 
viously had the witness examined on Interroga- 
tories : — Held: sufladent. — Rxjcc?o v. Pkarce 
( 1839), 3 Jur. 978, 

^ appUostion not msds to delay .1 — 

The general rule of practice is not to require tlui 
afQdavit of the party or of his stdr. in support of a 
motion for a commission to examine witnesses 
abroad ; it is sufficient if it be sworn by the solr.'s 
clerk. Nor is it nocossaiily the general rule of 
practice now in use tliat the names of the witnesses 
be set out ; it being sufficient mortdy that it be 
stated that the evidence of the witnesses out of tho 
jurisdiction is material, that the application is 
not made for tho puiqiost) of ert^ating delay.--*- 
M‘11 aki)Y r, Hitchcock (1848), 11 lioav. 93; 17 
L. J. Oh. 253 ; 11 L. T. 0. 8. 170 ; 12 Jur. 307 ; 
50 K. 11. 752. 

6267. Not probably useful.]- -On an applicn* 

tion fur a commission t.o examine a party abroad 
as a witness for deft., it must aiipmr to the ct. 
that there is a iNuisonable gmund for believing 
that the c?vuh*rice will be mat.<wial on bcluUf of 
deft. Whert>, tliert^jfoiv, it did not ai^peor that 
th(‘TC was any defence the (K'tion, or that if 
ther«!i were, tlie pai-ty wluun it was propi>s<Ki to 
examine would likely U) support it, the ct. 
ixdusod the npi>lication. 

It is not enough t-o entitle a pltf. U> a nmtidamm 
to examine a witm^ss in Austral io, t/O show a mere 
pixibnbility that he can give useful evidence. — 
BANE r. Haoshaw (1855), 10 C. B. 570 ; 3 O. 1<. H. 
919 ; 139 E. K. 885 ; mtb nom. i^AiNti c. Brad- 
HiiAW, 25 I., T. O. 8. 182. 

6268. .] — L. applied t/O have a ct)mmisHlon 

to examine M. in America ; — Held : if it appeared 
that tho (?vi(iervce of M. W'ould bo material, tho 
(‘ommissiou ernght bti granh'd, there being 
nothing to show tliat M. was keeping out of tho 
>vay to avoid enjss-cx and nation. Heraan v. Grvm^ 
wood (No. 0177, (uUr) turned cm the fact that tho 
ct. was convinced tluit pltf. then! w'as so keeping 
out of the way. But, on tin* materlalM befonj tho 
ct., the comirdssion was rightly refused, there being 
nothing t/O show that M. had Gik^m siu h part in 
the negotiations as to make lus evid(‘nct^ material. 
The ct., however, a« an imlulge.nce, gave pltf. an 
opportunity of adducing eviilcmee to sliow tliat M. 
could give material evidence. -Lanukn t>. Tatk 


^vitaofis is out of the Jurisdiction A' 
cannot bo comi>olhHl Lj atiend tin; 
trial, tho commission munt insun 
unloBfi tho other Hide tuiilKfy him t hat 
f ho witnoHs will t»o pixTHont.- -Williams 
V. Mutual Likk Amso<’N. of Aus- 
TIU1.AHTA (1004), 4 S. It. N. H. W. 677 : 
21 N. 8. W. W. N. 277. --AUS, 


6258 ii, 

(1876), 7 V, K, 


— lie Attorn KY 0 

—CAN. 


6258 Ui. .J— la au action for a 

commission on tho solo of land - 
Ileid : pltf.*B liffidavlt, stntinjsp that 
oortiUn named persouM, residing in tho 
United States or America, wem material 
& nooofliiary witnossos on his behalf, 
4c without their tosUmony ho could 
not safely proceed to trial. It that they 
could prove facts Sc circumutancos 
which would show tliat the sale of tho 
land was niadc through plU.’a in- 
Ktraniontallty, was 8ufllci<mt to »ht»w 
tho materiality of tho ovidfince »ou«rht ; 
& an order for a foroiirn oonimisslon 
was properly mated.— Smith v. 
Murray (1912), 20 W. L. K. 9 ; 1 
W. W. R. 764.~-CAN. 


8268 hr. . )— R. v . Murray ( ) 01 2 ), 

21 O, W. II. 544 : .'I O. W. N. 734 ; 2 
D. L. R. 113.— CAN. 


6268 V. In an acUon upon a 

written contract for tho sale of rice, 
pllfrt. bought to nIiow a cunUmi of t he 
trado at variamso with tho proviHiou 
in tho c-ontraot as to tho date of shlp- 
Titout, with that object applied for 
leave to take tho evidence mi com- 
misHlon of certain persons allegdl to 
iKJ familiar with (Ihj trade ( Ubloms of 
fiuoh business : — Held : the material 
filed was lusufflcleiit to Justify the 
making of the order & tliat the evidence 
sought to bo oblalm^ was iiitmalAtrial 
Sc inadmissible. — I mckiuai. Urain Sc 
Milunu C!o. r. Klouinhky Bkothkrm 
& 8oN«, 11922) 1 W. W. II. 1246 ; 66 
1). L. U. 765 ; 32 Mao. L. K. 01.— CAN. 

6258 Vi. ,J — obtain an order 

for commlifidon in aid of on inquiry in 
relation to a reoelvcr's wteuriUea. tiicre 
must be an ailldavit that the witnesses 
intended to lie examined were expoeiod 
to give material ovldoncc. — D onovan 
V. Tuomfirjn ( 1824 ), 1 Hog. 150 .— IR. 

6262 I. Ct necrsmrp.J — OaRTKII 

r. IloQKBa, 10 C. L. T. Occ. N. ilO,— 
CAN. 

6262 UU ,1 — In on aeUou for 

a libel published In defte.’ newspaper 
pitt applied for the issue of a oommiS' 


sloa to take hlw own evlvleuco Sc that 
of oUku* witnesses in Knifland wheiw 
be Sc they lived. Pilf.'s aflldavit 
i stated only that the witness<js woro 
’ tiuilerial Sc necessary for liim on the 
trial of the action Sc that he was advised 
& verily believed that he could not 
safely prootnal to trial w'itbout their 

evideiioo : Ifr.ld : sufllcient to enUtlo 

Itf. irrlniA faci^ te a commlJisiuli. — 
toniNH r. EMPIItK PRINTINU SC PUII- 
UMiiiNU (3(^.(I892), i4 I*. K. 488,— CAN. 

6262 ill. “ ,1 Where issue 

had bixm joined two montlis Imforo tho 
sItUngH for which pltf. gave notice of 
trial, Sc di:ft,. appliod five days beforo 
fhe slttingM fora oommissJoa to examine 
a foreign adtuess, upon an aflldavit 
simply stating Umt the wltnciwi wan 
mtiMwsary & material, Sc he was 
advisoil sc believed ho oould not aafeiy 
proceed to trial without his evldenos, 
a judge In ohamliers refused to inter' 
fem with a master's order for a oom* 
mission Sc a stay of the trial, except 
by direoUng that the trial Bbould take 
place, on the return of commlsaten, in 
i an adjoining county. —Mo kmow e. 
McDouoalp (1804), 16 P, It, 120. — 
CAN. 
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Evidence. 


6W‘L ^ hyumhiation o/ witncmcH: Sah-Hvct, 5, IS,, 
C „ I), E, I 

(1883), 21 (Jh. IJ. 522 ; 53 h. J, Ch. 30J ; 19 L. T, 
758 ; 32 W. K. 189, (). A, 

6209. - — Not only corroborative ol other 
evidence.] —A conirniB«ion or lottx^re of roquesi for 
tbo cxaraij:iaii(»n of witru-»HOB abroad ought not to 
bo iBBUod iinlesH the ovidonco whit*h it is proposed 
to obtain is evidence directly niab;rial to an issue 
in Uie causff, & not merely evidcjnco which inay bo 
incidentally useful in corroborathjn of other 
evidence. — K iiumann v. Kiuimann, 2 Ch. 

dll ; (15 1.. ,f. Ch. 745 ; 75 L. T. 37 ; 45 W. It. 
149 ; 40 8ol. Jo. 035, (;. A. 

C. Sole Wifnetfs. 

6270. Sole wltnes::; to material fact.] — Pllf. may 

examine a person dc bene esse, though neither old 
or infirm, or going al)roa<l, upon affidavit of his 
ladng the only person who has any knowledge of 
the fojgery f)f n deed, or other material fact, for 
of h<!rwiHe if lie dies before he is <‘\ainined in chi(*f, 
the proof of th<^ fact is gone. — Smituriy t). Fkkhahs 
( 1730), Mos. 389 ; 3 1*. Wins. 7/ ; 25 K. It. 450, 
1/. C. 

; -FoUd. brydifcH v. Hatch (17SH), 1 (’ox, Eq. 
CtVH. 42:1 c. Reid. Hopo r, Hope (1840), 3 licav. 317. 

6271. .] — Ji is a ground for examining a 

witness de bene esse, thal lie is the only witne^ss to 
some material fact in the ct., although ho be 
neither aged nor infirm. Hut the afTldavit shouhl 
state the particular points to which his evidence is 
meant to apply. -Pica hhon v. VVaiid (1785), 1 
(k>x, JCq. Cas. 177 ; 2 Dick. 018 ; 29 K. U. 1110, 

ii. (!. 

Annotation ; — Reid. IIop<' r. Hope (184(1), .3 Ih,*av. 317. 

6272. .] - A witness was examined de bote 

esse ujxm the solii ground of his being the only 
person in whose kno\vl«‘dge a mat/erial fact was.- - 
Hkyduics V. Hatch (1788), 1 (Jox, J’hi. Cas. 423; 
29 K. It. 1231, lu C. 

Annotation Hope r, Hope (1840), 10 1,. J. (’h. 70. 

6273. -•] - A motion tiiat a witness be ex- 
amined de bene esse, ije being the only witness to a 
material faet, was grant<*d. — ilANiciN v. Miiim.ic- 
JHT(Ml (1789), 2 Pro. C. i). oil ; 21t K. It. 355. 

An notutiini ; ~ Con8d. Hope v. Hope (1840), 3 Ileav. 317. 

6274. - 3\vo witnesses wex'e ordered to b(^ 

(‘xamined de bene esse, being the only persons who 
knew mat'crial facts. - Choi.mondki.y (Haul) t. 
O.VKOiiu (ICaut.) (1792), I Pro. C. C. 157 ; 29 K. 3{. 
828. 

6275. — -.] — Siuchi.KY r. , No. 0212, anfe. 

6276. .] — Motiiju as of coursi> to examine 

de bene esse a witness above seventy, or in a 
dangerous state, or the only witness, was granted. 

- -Tomkins r. IIarulson (1822), 0 Madd. 315; 50 

K. P. nil. 

Annotations : — Rold. Hope r. Hope (1810), 3 Ikniv. 317; 
M’lulosh r. U. W. Ky. (1842), 1 Harx^, 328. 

6277. — - Order not made ex parte.] (1) An 

npjdication for an order to examine a witness de 


I Ifene esse, on the ground that he iis the only wltnesB 
t to a material fact, ought to be made upon notice, 

1 & not ex p, 

(2) The affidavit in support of such an applica- 
tion ought to show the facts on which it is proposed 
to examine the witness. 

(3) An affidavit in support of such an applica- 
tion on belief only, that the witness is the sole 
witness to a particular fact, is not sufficient. It 
ought to state the reasons for such belief. — H ope 
V. Hope (1840), 3 Beav. 317 ; 10 L. J. Oh. 70 ; 4 
Jiir. 1124 ; 49 E. H. 125. 

Annotation : — Aa to (1) Reid. M'lutosh v, O. W. lly. (1855), 
26 L. T. O. 8. 102. 

D, Facts arising Abroad, 

6278. General rule.] — Jessup?;. Dupout (1740), 
Barn. Ch. 192 ; 27 E. K. 009, L. C. 

Annotatum: — Reid. Mcudkabal v, Machado (1826), 4 

L. J. O. S. Ch. 142. 

6279. .] — A commission prayed for examin- 
ing witnesses in the West Indies, as the facts 
arose; there, & to stay deft.’s proceeding at law on 
a policy was granted. — CiirrTY v, Selwyn (1742), 

2 Atk. 359 ; 20 E. K. 017, L. C. 

6280. .] — M‘Eadden V, OlDDES (1850), 15 

P. T. O. 8. 209, 234. 

6281. As to Jurisdiction of foreign court.]— -A 

commission was granted to examine at Paris, as 
to the extent of jurisdiction of a particular ct. 
erected there, but not as to the original con- 
stitution of it. — C age Stapfouh (Lady) (1751), 
2 Vco. Hen. 550 ; 28 E. P. 354, L. 0. 

Artnotations : — Mentd. Offilvio v. Herne (1805), 11 Ves. 508 ; 
Hailey r. (Hiu<lry (1836), 1 Keen, .‘>3 ; Now Fenlx Cam 
iiiiguie Anon, H’AKHurancoH Ho Madrid v. Hencral Accident 
Eire & Life A8Suranco Corpu., IHHIJ 2 K. H. Gil). 

6282. As to foreign law.] — An English co. pos- 
sessed of a pier in a port in Spain instituted a cause 
of damage against an English ship for negligently 
injuring tlie pier. A commission to take evidence 
in Spain as to the law of Spain was I'cfused. — 'J'liE 
M. Moxham (1870), 1 r. D. 107 ; 21 W. ll, 597, 
(7. A. 

Annotations Mentd, Charteu^d Mercantile Hank of Tmlia 
r. Netherlamls {Steam Navigation C’o. (1883), 10 Q. H. H. 
521 ; HrltiNh South African C:o. r. Companhia dc Mcn;ain- 
biquo, (18U3J A. C. 602; Hritiuh WaKon Co. v. Cray, 
IIHUOJ 1 y. H, 35; Machado r. Fonte.s, (181)71 2 Q. H. 
231 ; Carr v. Fraciw TimcB, 11902] A. C. 176. 

6283. .] — AuMouii V, Walkeii, No. 0292, 

post, 

6284. .] — WE.STERN Nation A i. Bank of 

New VoiiK r. Koppet. (1892), 8 T. L. P. 280, i). A. 

Colonial & foreign law generally.] — See Part XI., 
post, 

F, Parlies rcsidi ni or going Abroad, 

6285. Both parties resident abroad.] — Castehli 
r. tlHooM, No. 0173, ajitc, 

6286. Plaintiff going abroad.] -Braun v, Mol- 
i.et'T, No. 0333, post, 

6287. — — .1 — Fischeu v, Hahn, No. 0214, ante, 

6288. Plaintiff resident abroad — Substantial 
plaintiff within Jurisdiction.] — Where some of pltfs., 


PART Vlll. SECT. 1. SUB-SECT. 6.--C. 

6270 i. trifMrf’AS of material fact,] 
— In an action under Hord OnnpbcJl’B 
Act. an Ollier was matlc for the ex- 
amination la'fim> the trial de bene esse, 
on iH'luilf of pltf., of the only witncHu 
tf> the iieoldeut which oocaalonod the 
death of deooaaed. It was provided 
tliat the examinatiiui should not Iki 
nwd at the trial uuIetM* pUI. was 
unable to piuinm) the attnndanco of 
the wltnesH. — Eu-ion* r. Canadian 
pA<qrie Uv. Oo. tl8v‘48), 12 1*. H. 6U3. 
--CAN. 

PART VIII. SECT. 1, SUB-SECT. 5. —D. 
o. A» to fortitni nmrnage.} — l*ltf.. 


K, W., brouKht an action against deft, 
eo. r*lalmin*r dainairtvi in resist of the 
deat h of her son, who wa» killed in a 
coUlslon bctwi'cn t>vo t>f deft, co.'s 
cars. Amongst other defences to the 
tiction deft. eo. pUiadod that pltf. was 
not Uu> mother of the iH^rson killed, 
wit hill Deatlia hy Accident Compensa- 
tion Act, 1908. IMtf. admlttcal in 
answer to interriigatorica, tliat the , 
first wife of G. \V., the father of the ; 
jwrson killed, was plti.’s sister, & that 
afU'r the latUir’s death she went 
through a ceix'iuony of marriagt; with 
U. W'., on June lU, 1855, at the ollioe , 
of the lU'grist.rar of Marriages In 
MiddliMi^x. tu^ar lioudon ; that she 
came with him to New Zealand in 


Dec. 185.5 ; & that she cohabited with 
him until his death on Aug. 18, 1881. 
Twelve children wore bom of the 
union, of whom one was the i>cr»on 
killed by the accident which was the 
ground of action : — JJdd : detts. were 
entiUed to a eomralasion for the pur* 
|)o«c of endeavouring to establish that 
no such ceremony as alleged by pltf. 
had taken place. — Wiluamson v, 
Auckland Elkctkio Tramway Co. 
(1911). 31 N. Z. L. H. 161.— N.Z. 

PART Via, SECT. 1. SUB-SECT. 5.— E. 

6286 i, J*knnti/f going abroad .] — 
WTlus V . Hkuik, 22 C. L. T. 430. — 
CAN. 
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wluiHtf interest in an iwtion was conipai'jUively 
Kmali, w’cre resident abnwid, it thev were unwilling 
pn^seciite their elaini. tlie et., on t he applieattou 
of the substantial pltf., appointed a special 
examiner to take their evidence abroad. — Hanc^UE 
F«anc'o-E(jvi-tiennk r. Lutscueu (1879), 41 L. T. 
468 ; 2S W. K. 1:13. 

6289 . ~.]-~Beudan v. (Ireknwood ( 1880 )» 
2t* Ch. I). 7(U, n. ; H> L. T. 521. n., V. A. 

- Dittd. LaivK»'n r. Tato (lS8a), ‘il C'h. 1). 622. 
tonM. Lawson r. Vac nuin lirake C'o. (1881). 61 1.. T. 275 : 
e. Alleock (1888), 21 g. B, I). 1. Refd. Warner r. 

(188()). 4:i L. T. 401 ; Armour r. WaJker (1883). 

Cu. J). 6( J; Wi'st r. Saokvillo (190^), 72 L. Ch. G4U. 

6290 . Subject to being required to attend 

trial.] i*ltf. residing in N(»w Zealaiiil brought an 
iU’tion for redemption, alleging himself to he 
heir-at-law cd a perstm who had dieil intestate 
eutitltHl t4> a iHinaitulrr in foo in the ^Mphty of 
i*<‘(lempt ion whii’h ha»l tallon poss**,*-;.sion siix'e 

his d**ath. a]>])iied for a coiiimissioii t-o 

exainiin* himself, two iutsouk named, tSc. others 
residing in New Zealand. Ivav, .1.. iiin<h' the 
order, diioeled that, the deposition.-, might be 
gis'en in evidenee at tin' trial without prrjmliet' U> 
tlie right of deft, cross-c'xaniim* ]»ltf, at the trial 
in t lie presence of wit masses in England wlio laadd 
speak to his identity : IlvUl : (1) tluM'e was juris- 
diction to appoint ('Xaminers for tin* «‘xamination 
«»t a party to t he cause as w’ell ns of a. nu*r<,' watiiess ; 
(2) the deposition (d pltf. ought not t4» he admitt<‘d 
at IIh' trial if deft, leijuiri'd him to app(*ar at 
ih<j trial to Ix' (‘xamiiu'd iV eross-exanuiu'd, it 
not bi'ing shown that, theie was any practical j 
imjiossibilit y of his attending ; (d) tlu'^order need I 
not be contined to witnesses HH'idioned in it by 
name, hut pltf. must give notier to t]»«' otlier side 
in New' Zf'aland (»f tie* wit ik'.s.si's he proposc<l to 
call. Nmun llANsiri-i’ (iS.Sd). 2.7 ('h. Ih 21 ; 
5;} L. .1. (’ll, 25d : in L. 'r. 1.71 ; d2 7\'. It. 7o. ( '. A . 

-t nnof/tlini,M : _ is ( 1 ) Consd. Ai iikhu- r. \\ alkrr (lhs;(). I 

2.1 < 'll. li. 87. !, A N fo (K) Retd. At iimut r. Walker ( | S?';{ i, 
2.> ( 'h. I ). ii7;(. 


6291. .J — (1) l*lif. >vlu> desin^a to 1 h> 

exaiuinod on commission, must make out by atli- 
davit a strong primd fneU^ ciim why he should not 
attend & be examined at the trial ; A: the ohia 8 
is not on deft, in the first instance to show why he 
should attend to be examined at the trial. 

(2) IHtf. is not entitled to be examined on oimi- 
mission in the absences of any affidavit by himself, 
showing stixmg A: positive ivasons for his not 
attending to be examined at* the trial. — LuiHT r. 
Anticosti Isr.ANi> (IiOVEunoh A t\>.) (1888), ,78 
L. T. 25 ; affd., I T. I.. It. 480, C. A. 

Antio/ith'on ‘ — Jm to (1) Rtttd. CtH'h i‘. Alrook (1888), .67 

L. .r. g. IL 48U. 

6292. .] 7\dieix' pltf. was a meirhaiit JH'- 

siding in New York, A ht‘ luul brought hi.s action 
against dt*fls. wdio resided in Knglaiui : livid : no 
special reason bt'ing .showTi by ileft.s. why pltf. 
sliouhi eiunt' h'.ngland to be exandned, a »‘om- 
mission ought t^i Issue to t*ak»‘ his e\'idence in New 
York. 

Evidence as to foreign law may also he tak«*n by 
e<»miiu.s.sion.- AitMoin v. Wai.kkk (1SS8), 2.» 

(’ll. 1). (175; 5.1 L. .1. I’h. li:i; 50 h. 'P. 202; 
:J2 \V, U. 211,(1 A. 

6293. ~ J.AWsoN r. N aioum IIuaivi: C7>., 
No. 025.7, fi>dv. 

6294. Action (or libel. | Kkklkv v. Wak- 
i.KY (180,1), 0 'P. E. H. 571, I). i\ 

6295. .] .Ma( Ai’i.AV r. tJi.As.s (1002), 17 

Sol. .1 o. 71. 

6296. Defendant resident abroad.] Liams r, 

Kin(;shcuv (1SS8), I T. !>. K. (1*10, .A. 

6297. .j lvMAN(u:i,r, S^ii/ryivoi’K, No. 01 80, 
anfv, 

6298. .1 On application of an (>rd<'r 

grantcti for a commission t4> tak<' liis i'vidcmce 
abroad. Ili N'r c. ItouKici's (IS02), 0 'P. L, it. 02. 

6299. — -.J Wlicre a person resident abroad 
is .siK'd in this country Ik* has i>rini<i faciv a righl- 

a c<imtnission to t.ake his i v idence in t.h<‘ 
country wheie he lives. Niav r. llruNs (ISOI). Ot 


6289 i. I'lonitiff rotidttd nbnmd.s - 
till ui»|»Iicul mil j., iimdc hy jii)f. 
Ill iMirtuii tr rvainiiif' \\ it nuh.svh t>n( of 
till* JUllsdatioii of 1 lie ot.. tlio upplti'ti- 
(ion IS only giaiileil wnh i rluct unco. 
When, however, if ir, koukIiI te e\- 
ammo plff. hiius<'lf abroad tbe rulu t.*, 
more strietl\ aitpliud. Oowi in,u r. 
n.VKK <19(17 ), b NN . 1.. K. lit:;, CAN. 

6289 li. .! The tule;, as lo 
granting a iioniiolsfiion (<i examine jiltf, 
abroad in an action arc acplif'd vvilii 
grt'at^T St riel ncNS than in tbe ejise of an 
ordinarv vviliios',. Okmvs r. floi.LiNs 
tl'.O.t), 12 E. L. U. CAN. 

6289 iii. 1 IMif. w a> grante*! ;iii 

•>rder to take hi-* evnb ue^* A' t h.at of 
other wit iics“vei on hi> ts-half oniside 
1 he jiinsdiid ion. H.vvros' r. sivimoxs, 

|l;)2l I 1 W. W . K. 7 .7. CAN. 

6296 i. !)( f< n'innt rt '^idfui nhrotui.\ 
Deft, tx'sidoiil out^.ble tlie jurisrlietion 
hits it jirinui ftu u right to ii c<»nnaisf.ion 
lo take his own I'videiice foi use at the 
trial. An ufhdavit lhat hiicU deft, 
was resident in Australia A manager of 
a w’oolh'fi iiAcUny suflhiont 

to support an order ftir ii eommiHsion 
to examine him though it did not 
state lhat he eouid not personally 
attend at the trial, 'i'he fact that he 
could not do mo without gtx'at ineoie 
veul(*nee was a reasonable inft'reiUMt 
from the facts depotwd to. ( ua.s- 
STOCN IV lliun (1896). 5 It. (\ 11. llti.~~ 
CAN. 

8298 ii. .} Lawton r. Wii.<’oX 

(1904), 7 Terr. L. It. 213.— CAN. 

p. Drft'ruiani {f<dng a/irfni>l.] ~ An 
application for a oonmdHftion to ex- 
amine witnesses should he rt^garded 
almost as of right if made £s>n4 fide, 
J. VOL. XXII. 


but when': dift. was M*r\ed with the 
bill ill the t'oloiiy A before leaving jm( 
in hiK aiRswer but left the Colony affer 
exiiresn noti4M* from pltf.H. that any 
applie^ifion for a eomndsslon to ex- 
amine liim abroad wonlil be op|ios<>d : 

/hid: «Uf h deft, was not entitled to 
a eomnuHsbui to t'xamiiie him In Kng- 
land as u witness on his own behalf. 
lliK • K r. Liovu (l^tkn. t; W. \S . A 
A •it. 2 10. -AUS. 

Q- , 1 i>ef(. ahout to leave the 

j'Fov jiiee ina he examinc'd de fx nr rsm . 

llAUNMi^ r. I'AJ.J (1868), 2 riioin. 
231. CAN. 

V. - I Defi-., a Holr. prae- 
t ising bis profor^siioi in OnUirio hiti 
wife, wi'ie still in OntJO'io wtien two 
ii^ tions well' brought, oim* again«t hoi b 
of them by a former <’llent of the 
husband, I la- **tlu*r against the hus- 
haiel alfine. Sh<*rllv aft.<*rw'ardH flu'y 
renuived to the North-West rerritorien 
to Dike up theJr pernuiuent re-,l<len<'o 
tJu-re. 'I’he aetioiiM Were resp^ad ivoly 
for an iwv.'ount of money IntrusUal to 
the solr. for liiveslnient & to aside 
iissigniiieuD, <»f life iimuranee piilUdes : 
— lirld: defts. Mhould la* allow < m, I to 
have tneir evliieia-e taken on eoiu- 
nilM.slon In t Jio 'l’«*rritories, ua vvitnesw*s 
on their ow n hehalf, f«ir use at the trial 
of the (udions, hut upon Uujuh ml- 
vantageous to jdtf. na U> the exjM'UHO 
of cvecoting the commission." l-i'.K- 
UlMON r. MiLLK AN (I9n.6), 11 (|. L. JL 

:J5 ; a O. W. It. 661. - CAN. 

i'ftrnjdiraicd arrouidH.l 

Applh;ation for a foreign fyunmiasion 
U* take deft. 'ft evidence on hiis own 
behulf in England refused, where the 
matters in ^luestion were faniplicaUxi 
aeeountH belwecii the parties arising 


I out of traiisaelloim lu'twei'n thmn In 
! Ontario at. a tloi'* when boD» were 
‘ n'sKb'iit- I here; wh/'i't^ it seemeil that 
j the (',\peus<i of »*veeullng the eom- 
toisMion would e,vei*ed t le'r eos( of tiefl. 
Itavelllng from Eiigland lo allend the 
trial ; N: vvln're I tu* onlv reasonH given 
, bv deft, for his alleged loabilUv to 
: atO'od the trial were eogagemenla lu 
I'bigland Ac want, of tlnu' K money. - 
I INiKl'Klt lluLi.roN (IH!I;d, 1.6 I*. 11. 
j 318. CAN. 

! t. I’lirlif or riiif)l(}j/t r rt sidmi iihroati .\ 

' A e<*mmisslon to examiiu^ a party lo 
j the suit, or his emitlojee when atooad 
I Will not be ordered, if opposi'd, no 
i spoi'ial elreumst,an''r'H being shown. 

I WAMIlIil'RS A: MdKN M.VM'C.Vi’TI kixo 

' Co. I*. JliuioKs (1M86), 2 Man. L, D. 

; ii. CAN. 

la. .1 'liiere is no hard N: fast 

! rule jjlk 1.0 t lie granting or li'fuMlng of a 
j foreign eommisslon ; It Is a mall/'r 
1 of disen*tlon ; but in tlie ia»se of the 
I examlnalbm »if a jmrty being Houglit* 
i t he et . will be more elreiimspeid. than 
i ill the e 4 iHe of an ordinary wlfiU'SK, 

; Mitts r. Mit.iJS (1H8H). 12 \\ it. 473. 

I CAN. 

1 b. .j An applieation for a 

('ommisHiou to examino vvitne 8 w<*M on(* 

< of the iurlMdlelion Ih oiiei going to the 
i discretion of tlie et., A: this dlHi'iitdloii 
I will be more Htrletly excrelst?^! wlioixs 
! tin? proposal is to examine an tthiwnt 
' party on his ow'ii iM'half. -Knd» iv 
I PKUUV (1H92), 14 1'. it. 361. -CAN. 

c. — - .j AppHtJaUon hy a parly 
to luive hlM evideiu’c t.aken in Newr 
Vork on the groumi that he wa« buuy 
organising or promoting a eo. waa 
( rcfUMCd. - COUJNI 4 t, l)KVEtX)i',MKNT 
L V 
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iicct. 1 . — Examination of wiinetmeH: Sub~necl, 5, A’., 

F. 

E. .I. QrH. iui ; 71 I.. T. il8l ; Ui VV. Ji. 182 ; 11 
T. L. K. 53 ; 30 Sul. Jo. 58 ; H 11. 330, C. A. 

6300. .] — In the exercLse of ii.s discretion to 

pnint or refuse a c(j!nmis.sion txj take evidence 
abrojul, the ct. will not regard the case of a deft, 
with tlie sairK* strictness as th(‘ case of a pitf. wlio 
has chosen his (»wn fonirn. JtosH v. Wooj>Foiin, 
IlHOl I J (3i. 38 ; <J3 L. .1. Ch. lOJ ; 70 1.. T. 22 ; 
42 VV. K. IHH ; 3.H Hoi. Jo. 12 ; 8 H. 20. 

Annolalitm : Appryd. New r. IluniH (18^1), 04 L. J. Q. 13. 

104. 

6301. .' II.AUT.MONT r. J>ALV (1890), 12 

r. L. IL J70. 

/•'. Abroad. 

6302. Whether commission ordered.] VVauo r. 
VV'iLi.KT, Wiia.ET r. Wahi) (1099), 2 Price, 178, n. ; 
MO K. H. 09. 

Annotation Coasd. iifiruKoil y r. A.-3J. (1810), 2 Price, 172. 

6303. .) r. liONouiT (1739), 2 

Price, 180, n. ; Mti K. K. (U . 

6304. .j P()N(iMAN V. Kkmiii.k (1735), 2 

Piic,(‘, 181, n. ; 110 K. H. (>2. 

Annotation Reid. A.-G. v. Hovet (IHIO), l.O M. & W. CO. 

6305. .j SciiwAUTZ V. Heurr (1737), 2 

Price, 181, n. ; MO K. U. 02. 

6306. - .j — Ma.nmv V. llALi.uwAY (1755), 2 

Price, 183, n.'; MO K. H. 03. 

6307. - .1 V. Htoc’KTun (1755), 2 Price, 

182, n. ; MO K. U. 03. 

6308. .1 Burrs r. Hart (1750), 2 Price, 
184, u. ; MO P. B. 03. 

6309. r, Hurdincj (1758), 2 

Price, 181, n. ; MO K. B. 01. 

6310. - - .j L.MiAcaMi Y r. A.*(j., No. 0300, 
post. 

6311. - Action for iibei.]“ -On a hill for a dis- 
C(>v(*ry, tV a ('uinmissiun abroad in aid of a <it‘fencc 


to an action for a libel ; a demurrer was overruled, 
with lilyei'ty to amend the same, pltf . being entitled 
to a commission abroad, though not to a discovery 
fiiim deft. — Thorpe v. Macaulev (1820), 5 Madd 
218 ; 50 E. li. 877. 

Anriotaiions : — ^Reid. Shackell v. Macaulay (1824). 't 
L. J. O. 8. Ch. 30 ; MorrlBt?. Monyan (1839), 10 8im. 34i' 
Pc Mysore West Gold Mining (X). (1889), 37 W. It. 71)4’ 
Mentd. Bmall v. Attwood (1834), 1 Y. & C. Ex. 37 ; Giyaii 
V. Houston (1836), 1 Keen, 329 ; Bartlett r. Lewis (1862) 
12 C. B. N. S, 249 ; Bowden v. Allen (1870), 39 L. J. C. p‘ 
217 ; Iim V. CainpbcU (1876), L. B. 10 C. P. 222 ; Atherlev 
V. Harvey (1877), 2 Q. B. D. 624. 

6312. Witnesses in England at commence- 

ment of suit.] — Aji action having been bixyuglit 
against pltfs., wliose. witnesses were about to leave 
England for New York, tliey applied to the Chief 
.liisticc of the King’s Bench for a commission to 
examine their witnesses before the trial. But his 
liordship (R’dereil tliem to be examined vird vorr 
before a barrisU^r, w'ith liberty to defts. to attK:*nd 
Ac cross-examine, them. l*ltfs. took no pi'ocecdings 
under that order, but tlieir witnesses having 
shortly afUuvvards gone to New York, they Hied a 
bill in this ct., A: afterwards mov(;d for a coin- 
mission to i'xamine their svitnosses tb(;rc. iMotioii 
granted. -G rin NELL v. (k>RRuLi> (1831), 4 Sim. 
519 ; 58 K. H. 201. 

6313. Right of other side to cross-examine.] 

— Where a commission was grant»<Rl for the pur- 
pose of examining witnesses out of tliis country, 
the opposiG* j)arty will he allowed to cro.ss-examine 
them vied voce, at the same time ; A- if foreign 
witru^sses aiij Iruv, waiting the trial, which it is 
not probabh' will be heard for some thms tliey may 
be examined here at oiu.'e in ord<R‘ io their return 
home, on giving tlR‘ ()]>i)osilo side their names, 
adiliGon, iV address. Bu R on v. Henman (1 847), 2 
New Pr.'iet. (\'is. 223 ; 9 L. T. O. S. 191. 

6314. .] — Dixon v. Malcolm (1853), 29 

L. T. O. H. 238. 


Nvndm’atio iSc MiTeiiKLt, (19(19), M. M. 

331.- CAN. 

d. .] ‘ LoCAN r. VlENNCAC 

(i92.'l), 61 N. B. R. 178. CAN. 

•. — '.J A ootniaiHsIoa will aet 
bo granOMl, nt the iuHtnin'ts of (^lth('r 
uirty, to ouiiIjU? him to give evideiiee 
dmm'lf umlor u cominiHHlori, except 
itndor v«iry strong eireumMU»nee*i In- 
• loe<l, Huch an where he in nerlotiHly ill. 
poceerr r. Wimk (186(1), 1 Jiul. .lur. 
iN. H. 367. IND. 

,] .. flu, Hiiine 

jurindhitjon to Imhuc a eommlHHlon to 
('xamino the parthiH to the wuit re»ihh*nt 
out of the jurisdiction, us iu the ch-ho 
of edher wltueHMOs,- (’oi>i> r. JJon- 
NKU.V (1869), 9 1. C. L. U. 466; 11 
li. Jur. 211.- IR. 

PART VIH, SECT. 1, SUB-SECT. 5. F. 

g. (itncral riUr.] When' on an 
applleatiou for a eomnubmiou to ex- 
amine a citncHH uhi'tuol, the judge in 
KaUHtJed tliHt the evidenee is uiatvrial, 
that the witnortH In out of the jurln- 
<llcUon, A: oaiiuot he eompelle<l to 
attend the trial, ho Is hound to direet 
the eouunleiHiou t^* I.sduo unletis the 
other Hide euitiidying him that the 
witucH.s will he preheat.— Wn. MAMS v. 
McTitAL Lick Assoon. ok Ai hthalasia 
( 1904), 4 8, It. N. 8. W. (177; 21 

N. a. W. w, N. 247 .— A US. 

ji. iribirrA a jMirfi/.] The et. 

will ijiit he*dt.atA‘ to make an order ft)r 
a foreitfu eommU«ion for the examlna- 
Uttu of 0. wiluortM who B ahnuLd, A 
whoae preneuce eanuot Ih' procured for 
the purpoHC of giving ovidenoAi In et... 
b«catu»e »uoh vvitneiui in a eo pltf. or 
(H>-doft. of the person applying.— 
WlliW>N V. McDonald (1889), 13 P. B. 
CAW, 

.1— VVher© pltf. baa solootod 


Brltiuh Columbia uh tho phwe where 
the action should ho brought. It is 
hlH <luty, vrirnd fade, to bring his 
! wltaewMcs to this Province or to show 
that It would not bo in the Interest? of 
jtiHilro that he should he e.ojupelltMl 
to do HO. Wherti pltf. seeks to have a 
material witness exainlnod abroad Ac 
the nature of tho coho Is such that it 
it inip<irtant ho should bo examined 
here, the party asking must show that 
he cannot bring hln) to this province 
to bo exanii)iod on tho trial. — H tkvvaht 
I nON WOUKH UO. r. BKITTSH C’OM'MUIA 

Iron. Wirk At Kknck Co. (1914), 20 
B. C. U. 616.- CAN. 

1. .) — Where a party de- 

pendH upon the ovidonco of certain 
wiliK'hses residing abroad to inuko out 
i his ease A: the wllntsses nduso to 
at tend the tnal, tho port.y being (lower- 
kvsrt to eonipel their attondauets their 
evldeuoo may ho tiiken on commission. 
\N here material witnesses art' resident 
abroad the fuel, that such witnesses arc 
in t he employment or under the eontrol 
' of the party wlio dc«in>H to obtain 
their evidi'uee iliws not disentitle hucU 
' party tu an <»rder for a eommission.— 

; CoiUSTINK & Co. r. Haodao (1916), 30 
: W’. L. IL 84U; 8 W. W. K, 416; 21 
; I). L. U. 330.- CAN. 

in. .1 ~ A comiiiission will bo 

granted rneitrly os a matter of course 
to examine a material witness who Is 
i out of til© jurlsdlotiou of the ct., If the 
wltiu^ cannot b© brought Into ct. by 
1 its ofilinary pro<Mjii«. — lloucKTr r. 
VVlSK (18(10), I Ind. Jur. N. 8. 367.- 
IND. 

n. Whtihrr committsitm ordered 
; lie/nre que^ation of j urisdiction decided,] 
1 — (SMrni r. Smith & Cauiiiu.n (1877), 

1 3 V. L. It. 66.- AUS. 

: o. H'ifnMS UmporarUy vriihin 

JuriiidictwH — Afkr action commenced,] 


— Thts ot. will grant a eommlsshm 
to examine a witness who was out of 
the Province when tho suit eojn- 
meiu'Od, hut returned after action 
commetuud, & hdt again Keex'etl.\ 
without the knowledge of tJjc party 
requiring his testimony.— Ba.vk ok 
UiUTidii North Amkrica v. Kkith 
(1863), James, 60. — CAN. 

P. — — Wljcre wit- 

nesses nislding out of Ontario cmne 
within the juristUclion Ac are about to 
ret urn to their homes, an order may be 
made for their examination here heforu 
their departure. —Dklap v. (Jhahi l- 
noiri (1893), 16 P. B. 142.— CAN. 

q, J — jjj action 

utlHcklng the right of a bonk to hold 
us against the liquidator Ac eredltors of 
a eo. certain securititH (kpo.-'ited or 
pltHiged wHh tho bank by the eo. 
previous to its winding up, uu order 
was made Ac upheld by the Ct. of 
Appeal allowing deft, bank to examine 
de bvne cahc, while temporarily in 
British Columbia, its super! ntondeiit 
of branches, who hud been its hx^al 
manager at the tin»c the facts at Issue 
arose, & allowing the use of the ex- 
amlnatiou at the trial without further 
proof of tho absence of tho witness 
than the oRldavit of the party uslog it 
OB to his belief.— Dominion Thubt Co. 
r. Koyai. Bank of Canada, 19201 2 
\V. W. IL 676.— CAN. 

r. Awpliattion by jdnintiff 

in. j>crson.l-*v\ hen an applhjation is 
made by pltf. in person to examine 
witness<‘s out of the jurisdiction of the 
et,, the application is only granted 
Avith rcluctanoe. — B ow chkk i\ Ciark 
(1907), 6 W. L. R. 43.3.— CAN. 

•. .1 — Mtf. was granted an 

order to take his evidence Sc that of 
other witnesses on hia behalf ouUido 
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6315. •] — Armour r. Walker, No. 0292, 

•] — Where an allidavit is liled in 

which it is sworn that a material witness is out of 
the jurisdiction an order to examine him on com- 
mission will be made almost ex dchiio jiistiilw, — 
Kemp v. Tennant (1880), 2 T. I>. R. 304, D. (J. 

Expld. Coch v. Allcock (1888), 21 Q. 11. 1). 

178. 

6317. .] — Oocii V. Au.cock, No. 0302, posL 

G, Wihiesses going Abroad. 

6318. Whether examination ordered -Witnesses 
in service of applicant.] — Motion to examine wit- 
nesses dc bene esse refused, because they were 
pltf.’s servants, & they miglit keep tJiem at home, 
if thev pleased. — E ast-India Co. i\ Naisii (1732), 
Bunb*. 320 ; 145 E. R. 087. 

6319. - — I^EK Diciieu r. Power (1710), 1 

Dick. 112 ; 21 E. R. 211. 

6320. Witness going to Scotland.] -Hott.s 

7-. Verelst (1771), 2 Dick. 451; 21 E. R. 310, 
L. O. 

6321. --—.] -Webster v. 1*aws<^)N (1777), 2 
Dick. 540 ; 21 E. R. 380, I.. C. 

6322. .] — Shelley v. — No. 0212, ante. 

5323 , ,] — Whei'e pltfs. filed a bill in 

(’hancery for the examination of a witness de bvnc 
esse, to which deft, did not put in any answer, A 
]>ltfs. afterwards obtained an order of the ct. for 
the examination of the witness, gave notice 
thereof to deft., <fc of the interrogatories intended 
to be put, & on the same evening examined the 
witness, w'ho left london the next day for a foreign 
country, A- never returned ; pltfs. afterwards 
obtained a fui'ther order tliat the deposition of the 
witness should be published in order that it might 
)>e read in evidence at the trial : — /le/d : the 
dex)osit.ion was admissible evidence at the trial, 
for fis deft, had notice of the tiiiKi of the examina- 
tion, lie might have cross-examined at that time, 
or apiilied for furtlicr time for that purpose, it 
must be presumed from his not having done either, 
that )!c did not wish to cross-examine.- O azenove 
r. VAuniTAN (1813), 1 M. & S. 4 ; 105 E. K. 2. 

A limitation : — Consd. Delius v. ]lou«cmout (1815), 1 ri i<*c, 

449. 

6324. — — .] — Delius v. Rougemont, No. 0225, 
ante. 

6325. Liberty to other party to cross- 

examine.]— G kinnell V. COBBOI.I), No. 0312, ante. 

6326. Efiect of delay in application.]- Pirj k 

V. Iron (1832), 8 Bing. 143 ; 1 Moo. A S. 223 ; 
131 E. R. 355. 

6327. .1— Weekes v. I’ai.l, No. 0211, 

ante. 

6328. .] — (1) An ex parfe order for the ex- 

amination, dc bene esse, of a witness “ in lier 


seventieth year, A very weak A inlirin, A fixim her 
advanced years not likely to live long,” discharged 
for irregularity, on the ground that she did not 
come within the rule, not being ” seventy yeai-s of 
age,” & not being in a ” dangeixnis staU' of health.” 

(2) Ex parte order for the examination, de bene 
esse, of a .soldier under military orders U> proceetl 
abroad in about six days for six or seven years 
held regular. — M‘Kenxa v. KvEurrr (1839), 2 
Beav. 188 ; 9 Ti. .1. (^h. 98 ; 3 ,lur. 1100 ; IS E. It. 
1152. 

Annotations : — As to (2) Consd. AUlulotnh r. (J. W. h‘y. 

(1842), 1 Haiv, 328. (icncraUn, Reid. Hone f. Hone (1840), 

3 Beav. 317. 

6329. No necessity for leaving.]- In an 

actu>n by a bkpt. against his assignees, to try tin' 
validity of tin* eonimtssion, an allidavit- by pltf.’s 
soil*., stating tliat pltf.’s soi», a material witness, 
had informed him that he int-<uided (putting 
Engbind 0v(‘ days before the trial was likely to 
take place, A. that deponent vt'rily beli(.‘ved that 
such was las intent ion ; —Held : sutlieient to 
supi>ort an apj)Ucation on the ])art. of pitf. to 
examiiK' the witni'ss vin} voce b<'fore the luash'r, 
although it. did not ai>pear that there wius any 
absolute necessity for the witness halving this 
country previous to the trial ; A the atlldavits, 
on the part of dt'ft.s., stated that upon the examina- 
tion of the witiu'ss, Ix'fort? a coiur. in hkpey., it 
was obs(irv(nl, that In? could not stand a cross- 
examination in op(*n ct., A a belii'f was also dis- 
posed to. that he was going abroad, kSi wislu'd to 
be examined before the nuuster nnux^ly t«) avoid 
sueh cross-examination. —(L\RiiUTHKR.s v. Graham 
(1841), 10 L. .1. Q. B. 301. 

6330. .]— MondeIi V. Steele, No. 0230, 

ante. 

6331. -- -.] - Buron V. De.nman, No. 0313, 
ante. 

6332. — .] -Finney v. Beesley, No. 0212, 

ante. 

6333. .J--T}je ct. declined to H(‘t aside a 

judge’s order for the vied voce examination of 
pltf., befort* issue joini'd, winch had been made 
upon an allidavit merely stating that be was a 
master mariner, that his ('vich'ma? was material A 
iiece.ssaiA , A tliat In? w/is about to sail for Stet tin, 
A was not likely to be ba(‘k in time for tin' trial. — 
Braun v. Molj.E'ct (1855), 10 (). B. 514 ; 139 

E. B. 8(i0 ; sab noni. JUiow s v. Molt.ETT, 3 (\ !.. K. 
925 ; 21 L. J. G. 1*. 213 ; 25 E. T. O. S. 1 17. 
Annotation ; Consd. Fincher v. Ilahn (1803), 13 C. 11. N. 

059. 

6334. .] The surrogate liad admitted A.’s 
lib(?l in a cause of collision, A allowed witnesses 
t-o b(j examined theri'on dc bene esse, on Hllldavit 
that the ship was about to sail for Syria. She 


I ho jurisdiction. — H antox r. .Simmons, 
11921 1 1 W. W. K, 757.— CAN. 

t. fyUncss in — 

Defts. applied for a commission to take ; 
the eviaence abroad of a witiiess, a ; 
former agrent of defta., professluff hlm- 
self an aocompllce in fraud of pltf., A; 
at the time of the application in custody 
awoitintj: his trial on a criminal charge. ; 
The ct. granted a commia^sion, &, refused ' 
to impose a condition t hat the evidenct* < 
to be taken on the commission .“hould 
not bo read at the trial unicss it should 
bo showu that the nitness wa'. then ' 
sUll in cuaUxly, but imposed a con- ; 
dition that it should not ho read unJesn , 
it should be shown at the trial tliat the j 
attemdauce of the witness caiuld not : 
roaoonably have been expected to be j 
procured. — Turner v. Mutual Assuu- ' 
ANCB SocnCTV OF VICTORIA, LTI>. ! 
(1380), 7 N. Z. L. fL 658.-— N.Z. ! 

a. Other witnesses avaiiabie.l 1 


— The rt. refufs'd to grant a warrant 
to cite certain persons in Knglaml to 
attend as witnesses at n jury trial U) 
prove a general fact, the knowledge 
of wldch was not coiiiin(?d to the 
indlvldnais w'hoso attendance wa-; 
deslnxi ; but the ct. expressed its 
Willingness to grant a rommlsslofi to 
take their evidence, under the reserva- 
tion of all objections to its adniJs- 
slbility, it it proved to bo merely the 
evldencxj of skilled wltnesscH. — G ki.- 
LATJ.Y V. Law (1865), 4 Maeph. (<’t. of 
Scss.; 267 ; 38 .S('. Jur. J 13. SCOT. 


b. H'/irtJirr conn^oil ntr*:HHortJ.] 
(.'ornmission to oxamine wituessca 
abroad can only issut; by consent. 
tiendjle : where such consent 1-? refused, 
the ct. will stay proceedings, so as to 
enable the party to examinc.-- 
Bkapley V. Grattan (1833), 1 Ir. L. 
Kec. N. S. 33.— IR. 
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0 . Wtu’Uicr rramiiuitwn ordiial -- 
lifforr dcclarntiun Jilrd.i The c( . will 
in>t, under the Ih'oviucial statute for 
Issnliig coininiKslons to ('xainiiK? wit- 
nesses about to Icavi’ the J’roviuee, 
order sueh coinmisslon before fleclura- 
tlon hied. SAlTNDKftM V. I’J.AVTKU 
(1823), Tay. 37. CAN. 

yiljgrnrc. otily tnniforary.l 

Au order to examine a witness de 
bene esse will be made where the 
witxicHH is going abroad ; it is not 
nec^^shiiry t<> show that he is going 
away pennaneriUy, or that he is the 
only witness to the facts to t>e proved 
by him. -ScKAitM v. Waookl (1877), 
7 P. It. 260. -CAN. 

e. III equity .] — In equity 

e.aHscH. (MjriirM. cannot go to examln<; 
witiuissi^s (ie bene, esse, who am about 
to go abroad, though it might be x>roper 
p I* 2 
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tSccl. l.~ }Cxuiiibiaiioii itf tt^dncsacs : tSuO-tteti. O-, 
II. <fc /. { 

Kailod in fact, He no opportunity was j^iven to cross- 
examine i—llnld : B.’s allegation in reply to such 
libel could be brought in witnesses could be 
examined A: cross-examined tliereon but the cause 
could not be li(‘ard till A. should have submitted 
the witnesses on his lib(*l fcjr (;rosH-examination. 
Ttiic CnANCK (1857), Sw^ 21M ; ilO L. T. O. S. 219 ; 
(1 W. H. 221 ; lOd K. K. 11 15. 

6336. .] — AVaunku v. Mossp: 8 , No. 0251, 

ante. 

6336. .] -Ki.iN V. Wilson, No. 0233, ayite, 

//. Old Arjc or Itifirvnty of Wibieases. 

6337. General rule.] - WAitNKii v. Mohses, No. 
(i254, ante. 

6338. Witness In Ill-health - & unable to be 
present.] Wai)!-: r. Cwyio (1559), Cary, 10 ; 21 
10. it. 22. 

6339. .] 'J'Jifi ct. i>ermitt(;d the ex- 

.'luiination of a witness bdon^ the })rot honotary 
iinder Kvidence on Commission Act, 1831 (c;. 22), 
on payrnefit of costs, upon the aOldavit <)f his 
uuHlical att-caidant, wdio swore that he was in a 
pre('ariouH stab*- A could not attend at the trial 
without gre.'d< danger. Poxo v. litMEs (1833), 2 
Dowd. 730 ; 3 Moo. S. 101. 

6340. - - - In an inf<»rmatiori by the 

A.-C. for p<‘nalties the ct. made absolute a ruh^ 
tliat th(*. A.-C. should he at, liberty to examine a 
mateidal w it, ness lor the Crow-n, w iio w^is too ill to 
atb'ud the trial, ori interrogatories before tlx* 
t^u<‘en’H 1(em(*mbrancer, but would not make it 
part, of tlx* rule that his examination shouh! h<* 
receive<l as (ividenct^ on tlx* trial. A.-C. r. 
ItKlLl.Y (1815), 13 M. iV- W. 07(i ; 2 Dow'. A L. 
000 ; 11 L, .1. Kx. 150 ; I 1>. T. O. S. 35S ; 15.3 
I*:. It. 2S3. 

JuiwIaiionH : - Expld. A.xi. r. iiovrt (iKp;). rj ia»\v. a l. 

Illli ; IL r. Pi'ton 8t. (1K17). \0 g. IL h-J7. 

6341. ' .J Dam'Ji:li» r. Dickako, No. 

(i210, ante. 

Bankruptcy proceedings.] .SVc Dank- 
\3)1. \’., ]). 018, N<t. 5551. 

6342. •! Da<;noi.I) c. (Jheen (1500), Cars, 

IS ; I Dick. 2 ; 21 K. H. 20. 

6343. • .] lliLLsiioK’oixai (Lohi>) r. ,J kf- 

Yj:s (17.31), liarix's, 1.38; 91 D. H. 1>92. 

6344. .] lOx'iON r, 33 uneu (1081), 2 Cas. 

in Clu SO ; 22 K. K. S.')0. 

6345. .] 3'Ix* examiner of tlx^ ct., or a 

special cxamiix'r, will Is* appointed to take* the 
examination <*f a. sick witness its oeeasiim may 
ie<piirc. ClJ.l.AN e. 'rU()Ml*s»>x (185,3), 10 llar<‘, 
App. 11., Ixxvi; 22 L. .1. Cl». 1000; 17 .lur. 

781 ; tl8 i:. IC 1100. 

6346. .j 'rinoAsun Y Solk.itui: r. White, 

No, 0237, ante. 


0347. .]- In an action for replacement of 

railw^ay stock alleged to have been transfer! ttl 
from the name of pltf . by me^s of a forged trans- 
fer, an attesting witness of the execution of th<. 
transfer was dangerously ill. On motion for lea\ e 
to examine the witness ofe beyie esjfe, & for the 
appointment of a special examiner : — Held : (1 ) it 
was a proi>er case to make the order ; (2 ) at the 
trial of the action, before leax^e to use tlie evidence 
was given, it would be necessary to prove that 
the witnes.s w’as not capable of being examined. 

I The ct. refused to appoint a special examiner, 
holding that tlxi matter must go to the examiner 
in rotation. — Barton v. North Htaffordshjke 
iiY. C/o., Barton v. North-Eastern Ity. Co 
(1887), 50 L. T. 001. 

6348. Pregnancy of witness.] — Qu. : w hetlier 
pregnancy imminent delivery be a cause for tlx* 
examination of a witness by the prothonotar\ , 
under Evidence on CommissioTi Act, 1830 (c. 22). 
If s»), it must be showui by allidavits of comiictent 
persons, tliat the didivery will probably happen 
about tlie tirix* lix(*(l for the trial t)[ the i*ause. 
Arraham r. Newton (or. Norixin) (1832), s 
Bing. 274 ; 1 Dowd. 200; 1 Moo. S. 381 ; 1 
L. .1. (k \\ 91 ; 131 E. R. 407. 

6340. .] — Qu. : whether tlie examination 

of a witness taken under an order of t.ho (;t. can he 
read in (.‘viilenci* at the trial, if the wdtness is pi'e- 
vented from attemding it by pregnancy only. 
Haviland V. IIAVIT.ANI) (1803), 32 L. J. 1\ M. A A. 
1 14. 

6350. Old age of witness — Witness of seventy 
or over Rule relaxed if witnesses abroad.] -itulr 
for examination of wdtn(*s.ses c/c hene e,ssc. dispensed 
with, on account of par1i(*s living in \'irginia. 

rule is tliat/ tlx* witrx'.ss must be sevciilv 
years old, ))ut the parti(*s living in Virginia is a 
favour.ibh* c.irciimstan(‘<* (Lohi> 1 j ardvvicke, (\). 
Fjtzih'oh r. J.EK (1740), Amb. 05; 27 IC. R. Its, 
L. C. 

6351. Witness not stated to be HI.] 

An apiilicalion to examine* wdtnessi‘s dr hene essr, 
rrject.ed. IJlUKEN' V. t'ALEMnEIU: (1751), i l.ci*, 
558 ; 101 IC. R. 200. 

A nuniatioit : Mentd. r. (’JiiMiiuM, .Luikiis r. 

Hcauchaiiip ( ISKO, 1 Plillljiii, 

6352. .] -SiiELLi:v c. , No. 0212, 

((ate. 

6353. .] -Dihoiiard v. CiEi:, No. 0213, 

ante. 

6354. — .] Tomkins r. JIauhison, No. 

0270, ante. 

6355. Witness in seventieth year.] — 

M'Kenna r. 10\ EK n r, Nh). 0328. ante. 

6356. .] lAiuiiEs c. FoiuH':s, No. 0210, 
ante. 

6357. -.] - (I) ddx' ct. li.'is jurisdicticui 

on a proper oci asion, w h(*n it is “ net'essiiry for t he 


Ht law. ScTOH t\ MrrciiKi.L OTS7), 
Vi'iu. K Her. -IR. 

I. Conurnt comtni.Hituni rtfuM'd- 
Hnuuinntum 0/ court.] A dc tu'itr 
euHr cxainluatlxu of u wUiu's.** about 
to leave the Jurlmllotion of the et. ituist 
be taken by tlu’t et., uuIchs the imrtie.s 
i'oivHeut to the evUteuee lR*lug taken 
uinli'r a eoinmlHslou.' Kuvv.vuns r. 
klei.bKU (l«70), :» 0. L. It. ‘.i-Vi, - IND. 

PART VUI. SECT, 1, SUB-SECT. 5.- H. 

6337 i. UencrcU rule.] — The nerlous 
Illness of a neet^wary vvitnoH.M Is Krouiul 
for tcrantlnar an onler lor his oxamina- 
tloii dc bent oe**'. — H.vnk of Montukal 
V. Hohnf. tl8U7). C H. C. R. a8.-~CAN. 

6336 i. U'Rwew ia ilhfu'alth — tC* 
mwbU to bt — Pill, applieil 

lor a eoiniulsslou to isaue lor the 


examination of a feinalo witneHS at 
1 her re^tileiiee, I'be gixiund upon w hich 
1 he tiHMRl hiM appUcatioii was that she j 
! wttH flfty-olKht yearn of aire & siekly 
; A' physiwUly unable to attend the 
1 I't. : - l/etd : tfie oiix-umstanctiH alleip'd 
j wt'H' not HiK'h tiri to Justify the is-stn' of 
a eoiitinissi«)ii. Rchtomji FkAmji r. 
RANituUi (IHiKl), 1. L. li, 14 Rom. 
,781. IND. 

6338 ii. - — . j “An allhlavU to 

ground an order for a ctuutni.ssion to 
examine a witness resident out of the 
JuiiKdlctlon. for the reason that, the 
l>arty whose evidence Is roc|ulred is 
unable to attend in ctmHeuuenoe of 
ill-health, must bo iiosillve ; & one 

on information & heUef Is insufficient. 
— IRiYCK r. lt(»8RORoi<oi:uii (18A7), 7 
I. C. L. II, 17.--IR. 


6338 iii. - ,] — (ticvv r. (Iua'i, 

U. P, D. 11 1. -^S. AF. 

g. — Fj.r parte application.] .\n 
application for an oi^er to examine 
a witness de bene atf>e on account of Ill- 
health may l>e maile ex p. — Ouvkh r. 
Dickky (1803), *2 Ch.Ch. 87. -CAN. 

h. — - .] — An onler t<» c\- 

! amino u witness <ir bene cjinc f»n tlie 

i?runnd of lUne.HJS, will not ho srraaUMi 
ex p., nnJeas the illness is danip^rous : 
if then' is no immediate danger the 
notice should he wirveri. — ANDfcnaoN 
e. Asdf.kjhon (circti 1863), 1 Ch. Ch. 
•i»l.---CAN. 

k. — — ,J — An application 

for an order l-o examine a wdtneKS 
! dt bime <*JMW on account of ill-health 
may bo made cx p . — CiurrKN t. 
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purp<>»<‘ of justice,” to make an order for an 
exaiiuuaiion de bene esse of witnesses upon an ex 
parte application, the order being taken by appet. 
at his perU, & subject to the risk of being diseharged 
on sufficient grounds. 

(2) Although the fact tliat a witness is seventy 
veal's old is generally a good primdfaHe ground for 
an order for his examination de bow esse, such a 
practice will not necessarily be applied to an extra- 
ordinary case, e.g,, whei*e an order has been made 
to examine thirty witnesses. Tlui ct. declined to 
allow the examination de bene esse of t(‘n of the 
proi>t>sed witnesses who w<'re between sevtuit-y A: 
w« v'enty-live years old, witliout- pr(‘judiee to a 
subsequent application for leave to examine th<‘in 
on gixHinds other than age, but allowed tin* other 
twenty witnesses above seventy-tivo to b«' e\- 
amin<*d de bene esse upon the und(‘rtaking of pit fs.’ 
eounsel to produce at the trial, if so r(‘questetl by 
(hift., any of such witnesses w'ho miglit be* then 
alive. -JUODKH v. Bktixji^s (1881). 2(> ('h. 1). 1 ; 
.Ki Jv. J. Ch. 1711; 50 \j. T. 287 ; 22 W. \l. 415, 
(!. A. 

J u notation 8 : — to (1) Rdfd. lif Wujrsiaft’. WoRshilT r. 
.lullaiitl (11*07), ilG L. <105. As to (2) Consd. ('rainmuial 
u. Thoinpfloii (1895), 11 T. L. it. 572. Grnfrallti, Mentd. 
Oonnurd r. Perryinau, (1801] 2 Ch. 2(50. 

6358. • - ~ Witness of slxty-slx — & frequently 
in Ill-health. ] — 44ie ct. dinjcted a coininission to 
issu<* for the (^xainination of the surviving atU^st- 
ing witness to a wdll, wdiich was in litigation before 
it, although th(‘ affidavit lihal to .supptirt tli(‘ 
apjdiraiion ineix4y stated that the witness was 
upwards of sixty-six ytairs of age. A: fr<Hpi(‘ntly 
sulTered from ill-health.— Huown r. Huown (I8(5pj, 
L. H. 1 W A: I). 720; 28 L. .) . I*. A: M. 78 ; 21 L. T. 
.2.20 : 22 .1. P. 71 1 ; 17 \V. P . 1 1 1(1. 

.1 unotf it ion Comd. Aiidnav v. lireoko (1871), 1>. II. 3 

At J). 5 81. 

6359. - .j -Ajqjlication was made to exainiiu' 
4»u coininission (ux* of tiu* attt‘sting witness4>s to /i 
will rui an aHidavit that he w^as an “ elderly |mt- 
S4)n,” A: that the (»ther attesting w'itn<*.ss was a 
foreigner resi<lent abroad, A: in ill Jiealth : J/eld : 


ih(' commission couhl issue, but at the trial the 
evidence must not be read except on strict proof 
that it was impossible for the witness t-o attend. — 
M‘Phe«son A:, b'KANZMAN I’. Parnell ( 1871), 40 
b. J. P. it M. 20 ; 24 J.. T. 742 ; 10 W. H. 781. 

6360. .1 — Crammond c. Thompson ( 1805), 

IIT. L. 11.57*1 

f. Saving of Expense, 

6361. Whether commission ordered.] The 

alVidavit in support of a motion for a commission 
to examim' w itnc.ssi^s at Paris A Hoidogne for deft . 
CO. stated tliat C(‘rbiin l^'reiudunen r<*siding in 
Paris, named. A: otluas residing in Paris 
Boulogne, unnamed. wert‘ nec4*.ssary witnesses. 
Deft-. 4*0. w'as registeix'd in Kiiglaiul. Their 
husine.ss w*as in l*aris. Th4j ct. oixhux'd tla^ (xmi- 
luissiou t4) issn4‘, 4»u (hdts., if ])lt-f. press4‘(i it, 
ad4ling to their affidavit a statiunent that gri'at 
inc4^mcnien4‘e expens4‘ woul4l otherwise bt' 

4HH‘a8ion4';4l. 22ie eosts 4»f the commission waux* 
ix'scrvcd, no scaairity was re(|uiix‘d, iV it was 
ix'ftTri'd t4) 4 hambcrs tx) S4*ttl4- tlx* form in wdiich 
the C4unmissi4m slxaihl issix*. Siui.LKR c. Paris 
Skatin<, Pink (Un, l;ro. (Nhi. 2) (1878), 27 W. P. 
225. 

6362. - Presence in court not essential.] 

A part-y is n4>t <‘ntitl4‘4l P) a commiHsi4)n e,r debito 
jiistitiir iip4)n sliowing that a mat<t‘rial w'itiu'ss is 
ixxsithmi 4)ut- of th(‘ jurisdiction. Th4' granting of 
the c4)mmisHi4)n is a mat-t4*r 4>f ju4licia-l discret^xm, 
t-o he exercisc'd aix'oixling to tlx* jiarticular t’iix’um- 
stane4^s of 4;ax*li easi'. 

In a 4ai.s4‘ wlx'ix* it w as slxiwn that wit iR'Sses wxuv 
4 Uit- of th4‘ jurisdi4tion tlx‘ir examination tm 
e 4 mimiHsion abixxnl W4)ul4l lx* mnch hvsn e\p4‘nHive 
t han hi'inging them t-4» t lx* trial in KnglaruJ, A- tlx'ix* 
was ix»t hing to sh4)W that (-h4'ir pr4*s4‘rx*<* in et-. was 
<*sM4‘ri(ial. tlx* ('1. 4)f A})p4‘al alVn’nx*4l t lx* oi*4j4'r 4»f 
the Q. P. Div. ( hat t-lx* <*ommlsKion sh4ud4l issix*. 
(kail V. \l.L('4X K (ISSS), 21 B. D. 178; 57 
li. .1. (^ H. 182 ; 2(5 W. H, 717 ; I T, b. P. (520, 
P. A. 


6361 iii. - .] - la an ta-lian an a 

laoinissary note 4h‘ft,. pli-atX il lliat ilat 
iiot4' wa.s 4*l)taino(J from liini uixlur 
<lur(;s8, A wlia liv4*4l la Ontario, 

a|>pU4,*(l far a utJnunisHlaa t4) Uilii* tlusii 
4ivi(leno4.? th4*rir : --//< W ; as Ua* prt>- 
lialih* fxiK*n‘*4‘.s af I lu* faininisKian waiiXI 
not iixu»*«mI a aiiarlcr af t.lia uxaaasuH 


wlK'pi'ia Oa^ (lufancio af fraixi wuk rai‘44‘«l, 
an (tar a|>piltiat ian af tha (l4*ft, : ' 

: a 4raimnlKhian .slianld lie Kranl4‘d 
r<ir tliu uxaininal Ian af a pliysialan 
Nvija Juiil altAnniail (54*4aMiKa(l, fin* 
(“.KiM*nHu, af InintpiiM: tin* pliysU-jan ta 
1 5 mi trial wanUl liava Ix^nt, it vvijm 
alluifcMl. $700; l)nt tli<‘ cl. lMU)«>sa(l Mia 


Oan.vv {rirra 1 870), 2 Oh, Ch. 301. — 

CAN. 

1 , __ j — latrjil jndjfa 

inuy inakf an cx p, 4)rd4M* far tin' 
« xuininaMtni af a nitncs.s de htne fssc, 
an th4* Ki‘»tind that in- ix danK4'raubly 
ill. .N not lik<*ly (a n-aover.- Hakkh v. 

.1 . i , V i t 'U.MW I Tk 1> 1 » <t .> 4 r> A Kl 

ivitnes8,]~Au ardor 
.... V Atviuuie a wiliu^Hb dc bem’ 

tssf will ha Ina4la without natica, whan: 
I ha witiU'Ms is of advanced ag 4 :. - .Senri' 
r. S4 (rrr (l«H»). 9 J, J-hj. ii. 451. - IR. 

'I’ln.l.*. Illllwf l.i. ft 


applieiitjan utin niada bond jid^ , it 
should ha ^rraiilad. 'ruoMI’SON r, 
llKVJ)Kilso\ (1902), 9 Ji. C. JL 5 10. - 

CAN, 

6361 iv. — - Hefara an ardar far 


dlseretion, <»n afijjlIeal.laM hy pKf. 
I> 4 *fare trial, to rifinx* ta p4:riMit Mn^ 
dapasitiaiiH la he ns4-d. Lai.nu i». 
Nouthkk.v Likk. AssiJU.vNci-: (;o. (1918), 
11 Aim. li. li. I 10 . -CAN. 


“An apjdieatian hy pltfs., tin inaai* 
paralad ea,, far a (.raininisHlon t4> Uika 
(In- avid 4 ;ntM* af tht*ir p'liend nuinai^ar 
at 'J'aronto, where In^ rasltlod, &: iiltfs.* 
works ware situaU-.d, was nnusatl, 
althauKh it wti« sivarn that the inanajfar 
was it mat4*rlal wltnaws an haludf af 
pltfs. ta Jirave the aeeattnt Hni>U an A* 
t,a tllHpr4)ve the various dafainses, A: 
that it wanhl 4:nUtil j^n'at lass »)ximmi.h 4> 
far him to atteml a trial at W2tinlp4.'ir, 
OH hiH 4 iutiaH as nuiruiKar ratjulred 
his eaiitinui'd imwmco In 'J’aronn> : - 
//t ld : daftri. had the ritflit to have this 
wltin-HH jjn'H4-ut at Urn trial, in order 
that tha usiial Uists of denmanoiir A: 
cr4>sB-<‘XHminatian in pn-semoe of tho 
et. mijcht In; applhjil. Kv4;n if Inter- 
fenmee with intfs.’ huHlrx-'MH hy the 
iminatrer’s ahwmoi; woiiUl he a projier 
Huhj 4 ;et far eonsldoration, a mem 
K 4 ;m*ral Htatcnxmt, uUMuppai-tcd hy 
any faeta, that ifi^^at hiHs & 4;xperiH<! 
wouhl emsuCk was not eonvineiinif. — 
ToHo.vrn MAX( 7 KACTiTiUN<i V, 

JPKAL HfXJSK. KirwNmnKiw 0911 ;, 
17 W. L. It. <)21.“ CAN. 


witiu'ss wlia is deaf. llessKV r, 

IXIPKIN (18;;0), 2 Ha«:. 2I1.— IR. 

PART VIIL SECT. 1, SUB-SECT, 5.- I. | 

6361 i. IVtirihir cttinmission ordend.] i 
-- .Tl DKINS V, i'.VUKKIi (1827), 1 

N. J4. it. (Chip.) 151.— CAN. 

6361 ii. .] — Wh(;r4; deft.. app4*al- - 

in*? fnnn a jiidjftj’H ard4*r at chain hers 
tli.s<‘hart?inif an anler nufi to ehan*fe th4' i 
venue from H. to H., ullejfed that he { 
ie(|uimd live vvitnesH4;s renidint? at h., | 
ac that it wouhi east him $120 mom t4» j 
try the caust) In H, than It would in li. ; \ 
A: pltf. allegtsl that the atM)rn<*ys Sc ; 
tHiunsel on l>ot,h «ide« n'sided in fl,, ; 
Miat he hail two witnesMM who coidd 
more easily be Miken to H. than to li. 

Sc that it would cast him 178 mam t4) 
try the cause in ii. than in H, Th4; 
et. diHmisi*t;d the apiieal without <;OKtH 
4iip4x;tinir that tho tttslimony of deft.’s 
witnesses la; token de brnr. erne & 
rtxx'ivixl in evident^; at the tiial in H.— 
KiN4i V. Baupkck School Secixin 
Trchtkks (1877). 2 It. Sc C. 5 1 5.— CAN. 


muHL »h; snawn inoL i.n<*m am very 
Htn)n*f i-easans f4>r tln^ wltfX'HseH not 
eaminj? In'fare the 4;t. Mere saviiuf 
af expens4; is not a »?r4mnd far makiu*? 
fin; order. — M4 J<»owan r. Hun'Iick 
( 1913). 23 W. L. K. 139: 3 W. W, it. 
800; 9 ih L. It. 532. -CAN. 

6361 V. .] — *rbeaavlfu?af <*xp4-nse 

is irisnttiei4;nt *?rouij4i for j?rantin|f a 
camrnissiaii ta examine pKf. ahraixl. — 
(JKM.VN V. iliiLLLVS (1913), 12 E. L. K. 
520.— CAN. 

6362 i. l*rc8rnce in court not 

csMcniiat.l — Even whem theix; is likely 
t4) la; a conlllct of eviden4x; lM;tW4M*n ii 
witness far pltf. At an 4>fIhK;r of Mu; deft, 
ca. whaS43 evi<i4’ijee is .sought l4> In; 
taken 4m eiunmisHlfm in L.S.A., tin; 
di-sirahility af exarniniiiK sucii wit n4;sHes 

th<; ct. is not a sufflch.-rit reason 
l4) compel defts. to hrinfr tiudr witiXJKs, 
at great expense, to a foi*um not chosen 
liy them Sc a commlssioti Hhou]4i issue. 
— VVkhtkk.v Iko.v (A). V. ilKKiiv Co. 
(1916), 33 \V. J>. Ji. 915. -CAN. 

6362 ii. .1 Jn aniwdion on 

a life iiistirunce fj4>lley f<»r $2,000, 



682 Evidence. 


>SVr7. 1, — Ejrainrnation of wUttfffSfs: SitJt-HCci. 0, A, 
<&' Ji. {a) dc’ (6). j 

Hl H'HBct. li. - Pkoof of ( i rod nos for Order. 

A. Hoiv Proved. 

6303. By affldavU -Of applicant.] ~^]n an a])))li" 
ration for a roinmiwsiou U) examine ryidrnco 
aJiow that tii<‘ Jrgarios, givon in two codicils, were 
both ink*nded for the legatee, the legat/ce ought 
to swear she believes that to hav(^ been the in- 
U^ntion.— (JooTK r. OooTE (1785), 1 Bro. <). 

448 ; 28 K, ll. 1283, L. i\ 

Jnnolatum ; - TX,etd. Mondliabal v. Machado (1820), 4 

L. J. 0.8. Ch. 142. 

6364. .] Tlui aflidavit of an insur- 

ance broker, th<i agent of underwriU^rs, sued on a 
policy, will not be receiverl in support of an 
a{>plieation for a coni mission to examine witnesses 
abrf>ari. 'J’he party liimself or his attorney should 
make the nec(*ssary alTfl davit in all such cases, 

it should contain very satisfactory stat/ements.— 
lloNiiAM V. JiKioii (181vS), 5 Ihice, 441 ; 140 K. Jl. 
05U. 

6365 . .] —Bischer v. Hmin, No. 0214 , 

ante. 

6366. Of solicitor for applicant.] —Where a 

vessel has lajori sei/ed hy t lui oflicers of the customs, 
<Si, on the trial of the information liled thereon, the 
(piestion be likely to turn on the fact of the ship 
belonging to a foreign 8ubje(!t, the ct. will, on 
motion, a bill having been filed against the A.-O. 
for that puri)oH<.', gra.nt deft, a commission to 
<*xamin(< persons residing abroad, A- make it part 
of the order, that their deiiositions shalJ be receiv^al 
in evidence on the trial. 3'he allidavit of the solr. 
for deft, will he reiMaved in support of such a 
mot ion ; A it ill he Hullieient if he swear, that he 
is informed of A beJievc's the statements in the bill, 
if he also add, tliat his btdief is foiindcMl on doeu- 
merit'H in his possession, A- that, from the nature 
of the d<'fem.’e involving tlui (piestion of what 
('ounlry th«' ship hedongs to, lie consiihu's the 
eornmission necessar> . - L.^haootty r. A.-(l. (1816), 
2 l*rie<\ 172 ; 116 10. K. .58 ; Huhfirffuent proceed- 

sub nom. A.-(J. v. Baraooity, 3 Brice, 221. 
.(u}it}ttiti(noi : Consd. v. ]iovet (1810), 3 Dow. & L. 

4U2. Mentd. Dy«eu v. A.-U., (IIHIJ 1 K. B. 410. 

6367. * -.] Monuam c. 1 .ERiii, No. (1304, 

6368. .] On a, bill hy un(h*rwiik‘r.s 


for a commission to examine witnesses abroad, to 
prove the circumstances under wlilch a sliip had 
been condemned A sold as not worth repair : — 
Held : an affidavit of pltf.’s solr,, stating his in- 
formation A belief that there wore several witnesses 
abroad wlioso testimony was necessary for pltfs., 
was sufficient, though it did not state any grounds 
for his belief. — Robinson v. Somes (1827), i 
Y. AJ.578 ; 148 B. R. 802. 

6369. .]—IjEALYr. Young, No. C263, 

ante. 

6370. -- — .] — j.AwsoN r. Vacuum Braki: 

(’o., No. 6255, ante. 

6371. Of solicitor’s clerk.] — M‘nAUT)Y v. 

liiTCiicocK, No. 0266, ante. 

6372. When affidavit dispensed with— It suffi- 
cient evidence already in master’s office.] — When* 
persons, not i)artie8 to the cause, claiming an 
interest in the subp^ct-matter of a suit, obtained 
the master’s certificate to examine witnesses 
abroad, in suy)port of their claim, without pro- 
ducing an atlidavit, th(‘re being other affidavits in 
the master’s office sufficient to satisfy liim of the 
propriety of granting the certificate i—Held : the 
certifhmk? was re^ilar. 

On an application for a (iommission to examine 
witness^is abroad, it is generally necessary to state 
the places when' it i.s j)roposed to execute the com- 
mission. -Battkr V. Maule (1815), 2 ilolt, Kq. 
235 ; 5 L. T. O. S. 313 ; fi .1 ur. 860 ; 71 K. K. 860. 

Ji. Whni must be I^roved. 

{a) Jn GeneruL 

6373. Where witness to be examined abroad — 
That cause of action arose abroad.] — Akers e. 
(3iaN( KY (1787), 2 Bro. (1. 273 ; 20 K. H. 150. 

6374. Attempt to secure attendance of witness.] 

Norton v. Mej.rocune (Lord), No. 6261, aviv. 

6375. Special circumstances must be shown.] — 
'Fhe ct. refused to ord(*r a commission to issue for 
tin* examination of a witness in a testamimtary 
suit pending b(*fori‘ it, the witness not being old 
or infirm, A then* being no circumslanct^ beyond 
the allegation that tlie evidema^ was material, 
calling for her examination out of the ordinary 
course. Andrew v. Brooke (1871), B. H. :i 
P. A D. 181 ; 43 I.. .1. V. A M. 3P ; 31 P. T. 102 ; 
38 ,1. B. 825 ; 22 W. K. 712. 

6370. Examination on ground of ill-health — 

6374 i. Attempt to secure attendance 
of witru'HS .] — Wliere pUf. tuioks te have 
u jauloriai witu*?s« cxaniinod tibi-oati 
& the uatviri* of the case is such that it. 
is imi)ort.aiit that he Bboulil be 
exatiiinod here, the party asking; must 
show that he cannot brim? him to this 
provinc*c to be examined on tht3 trial.--- 
Stkvvart 1iu>n Works Co. v. British 
U oi.i MRiA Iron, Wirk & Fknck (k). 
(lUU). 20 B. C. li. CAN. 

6374 ii. ,1 ~A pursuer having 

called tii» mother os defender to a cause, 
tlio ct. rtjfused to allow her to b«' 
examined on commission, it not boiiiK 
allcipid that she was unable to attend 

21 Dnul. ((^. of Sc8s.) 78:1 ; :tl 
«c. .lur. 4 21. SCOT. 

s. That person fo tte ejuwnned is 
sole wUneJts as to pariintlar /eu'f.j—Vii 
applying for an order it should la? 
efearly hIjowu that the witness is the 
tJiily witness lis to tJ»e w.mrrhr fn 
proved hy him. -.D 
(1870), 3 Ch. Ch. «».- ( 

t. Keidenre not tdilainable 

before udtncss ic/f.J — -Application W'os 
made for a eonunissiun to examine a 
witness r(*Kident in U.8.A. There was 
nothhig to show that the evidence 
of the witneHH could not have been 
obtaliRtl lR«(ort‘ he left the Jurisdiction, 


PART VIII. SECT. 1, SUB-SECT, 6. A. 

o. Hu aUid(ivit,\ - The motion for 
a <'ommlKH}on to examine wltmsHes 
(iiust la" enpportetl by aflidavit,— 
Mi’NAtu V, rtiiKi.PO.v (1 827), ray. 

4al. CAN. 

6363 1 . - ■ - Of (ippUrnnt.] A party 
desiring a ('omiolssion for his own i 
examinatitm outsldt' the juris<licMon 
should himself niuk«? an atllduvit of 
the hn'ls lelied on. Tou.km.vciik v. 
IlniwuN (1HU7), :> B. C. U. 21(1.— CAN. 

6363 11. .) Theumdavll in 

snjjport of the inoticm by pUf. for an 
oitier for the examination abroad tif 
ti, iw... «.o ......... yviis objeotion- 

able in that it was nt)t made by pitf. 
lierwdf A: wna based almost enllmly 

on Information A McIJowan 

r. lIi NTicu (1013), 23 VV. L. K. 130; 

3 NV, W. K. 800; 0 D. B. 11. 5.(2.- CAN. 

*r. - (>/ hi«’ sfudmi -In office 

of iloinuinVs mdieilor.] Upon an arlm. 
before a dlslrU t ct. Judge upon a eltiim 
fur conuH’nsiitlon by tin? fatlier of a 
workman who wtu# killed in an aecldtjnl 
while In the sc^rvltH*, ctaluiant 

aaktal for a ctnnmission to take Jiis 
evidene 4 * tSc, that of other persons in 
Italy, Tin? alJhlavlt in support of 
the motion was made by a law student 
In the ortiet^ of tdalmanCs solr. : - 
Held : the adldavit was a snfHelent 


foundation for an order to take the evl- 
denec in Italy. He A: West 

C\ Nani AN CUU.IKRIKS, Lti>. (1014). 27 
W.L. 11. 700 ; 7 Alta. 1,. U, 107.- CAN. 

q. B'Arl/nr by nffidorit nj solicitor's 
jHirtner — On infonmition from de- 
fendant's of/ent.) — Application wa.s 
made for eominlssion to t‘xan»inc a 
witness ivsidimt in tin? l!,S., the 
anjtlication being based on an utttdavit 
of Mu? partiu'r ot <hdt.’s solr., on 
informuMon (*l>lalned by him from M., 
d<'ft.’ri agent. Then* was no affidavit 
from M., peimmally : Held : the 
api»llcatlon was properly dihiulssod. — 
AhdhiKRsoN r. Un kk-Co.vi.ky Mane- 

I/* AH'l'T’lil IkJil #’.» ‘IS. !kT O 1 » 

4 20. -CAN. 

PART VUI. SECT. 1, SUB-SECT. 6. 

B. (•). 

r. Ueneral rule.] --- Thcrt? is no 
doubt os t4» the prinul fwrie right of 
a party to have the witnesses win) an** 
t^> give cvideuct) (qralnst him pn>s<?ul 
m <.?t, ; the biintcn Ri?s upon tho party 
♦isklng any iiululKcnet? in tho >vay of 
commission <fc for sp<*cial terms to 
suit the c?ase. to Justify the ct. in 
departing from the usual rule tliat the 
witnesses should attend In iH^j-son.— 
STKVW.vsr. KiMMKLLn»05), I VV. E. IL 
30«. CAN, 
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That state of witness dangerous.] — Motion to 
examine witnesses de bene esse, except in certain 
cases, as ujwn the ground of age, requires notict^ 
The affidavit must be either, that the witness is of 
the age of seventy, or the only witness to the par- 
ticular fact ; or, if upon the ground of heolth, in a 
dangerous state. — Bellamy t\ Jones (1802), 8 
Ves. :U ; 32 E. K. 20l,L. C. 

Annotation: — ^Refd. Bidder r. Bridges (I8S1), 2d Cli. 1>. 1. 

6377. .] — A witness will nut be 

allowed to be examined de bene esse, on an allidavit 
that she laboui*s under a cancer, but not stating 
tlmt she is in immediate; danger. — A non. (1823), 1 
L. J. O. S. Oil. 7b. 

6378. .] — M‘Kenna r. KvEiirrr, No. 

0328, ante, 

(b) Nafitte of Eeidvnce to he (jieen, 

6379. Whether facts to be proved need be stated.] 

— 'to obtain a commission to examine v\itnes.si‘s 
abroad, it is not necessary to state tlie j>oints, to 
wliich it is intended to examine, or the names ol 
the witnesses. — lioiiiiEMONT v. Royal Kki'Hanuk 
As.suhancp: Co. (1802), 7 Yes. 301 ; 32 E. \l. 121. 
A7inotation : — Consd. Moudizabal r. Machado (1820), 4 

L. J. O. 8. Ch. 142. 

6380. .J — Mendizahal r. Machado, No. 

0228, ante. 

6381. .j—lt is not neci^.s.sary that the alli- 

davit in support of a motion for a commission to 
examine witnesses abroad should state either the 
names of the witnesses, or the matli‘rs to whicli 
tliey are to he examined, in a ca.se wliere it is 
evident that such examination is necessary. - 
CAunoNEUi r. BJ38SELL (1833), 5 Sim. 030*; 2 
J.. J. Ch. 73 ; 58 K. J{. 178. 

6382. .] — Ho1‘E V. Hope, No. (i277, ante. 

6383. - — ,J — In an action against an exor., 

ui)on a contrac't entered into by his te.stator, at B., 
foumled upon an alleged custom there, the ct., 
on the application of deft., A upon payment of 
the sum lU^manded into ct., madi^ absolute a rule 
for a commission to (‘xamine witiu^sses at B., 
though the affidavits did not disclose the names of 
any of the vvitnejBsos, nor the material facds which 
could be proved by them. - (\)W r-, Kinnersley 
( 1814), (? Man. A C. 9S1 ; 1 Dow. A L. 9(05; 7 
Scott, N. R. 892 ; 13 L. (t i*. 11 4 ; 1.31 K. R. 
1189 ; syh noni. (%)WL r. K INNEUSI.KY, 8 .(ur. 301. 
A nnot at wmt I^yu r. (IH.10), 9 H. 281. 

Refd. (In^villu r. Stalz (1847), 12 Jur. )!L 

6384. — — .j -it is not neci^ssnry, in an affidavit 
in support of an application for a commission to 
examine witness«’K in India, und<*r Kvidence on 
(\)mmissii)]i Act-, 1331 (i*. 22), s. 4, to state th(? 
nature of the evidence the wi(n(‘M.s is exfHM^ted to 
give. — S traciian v. Crp:en (1815). 9 .lur. 551. 

6385. .] — Wljer<‘ it appeared ujKjn affidavit 

that a material witness was going abroad, an order 
was made upon motion that deft, should at , 
liberty to examine him dr bene esse : Held : it | 


was not nece^iry that the affidavits should dis- 
close the point. s t-o which it was pix»pos<‘d to 
examine the witness, or tl\at he was tlie only 
witness who could give evidence on the points. — 
Grove r. Young (1849), 3 Do G, A Sm. 397 ; 13 
D. T. O. S. 88 ; 13 .Tur. 817 ; 01 K. R. 532. 

6386. ,] -~Pltf. must give t-o deft, a stato- 

meiit of the i>oint-s aa to wliich he proposed to 
examine the witues.ses, A the nnmes of all the 
witnesses whom he tlieu knew A intended to 
examine {per Cuu.). Mkyeu v. Thornton (1852), 
19 L. T. O. 8. 89, 122. 

6387. — -.J — LAiNii V. Bradshaw (1855), 25 
L. T. O. S. 182. 

6388. That evidence will support a defence. | In 

the aOidavit us(‘d in applying for commission to 
examine witnesses abroad, it is not neceasai’y to 
slate that appet. would liav(‘ a good «h‘fenc(‘ if h<^ 
couhl j>rt>cure thi* c?\ddence of the witnc'sses pro- 
}>os<h1 1/0 be examined, or to show lliat thei*e are 
fieces.sary fads within tluir knowledge r(*(pim‘d by 
pllf. to i)e ju'oved on his (h'fenct*. Woodhkad r. 
Boyd (1818), 0 Rrice, 191 ; 110 K. R, 751. 

6389. -,) Ameson V. Didyatt (1855), 3 
C. L. R. 920, n. 

6390. That evidence admissible.] — Wh(*a a 
wdt.nes.s resides abroad at such a griaii distance 
that a commission sent out to examine him wnmld 
necH^ssavily occasion gieat delay, it is not a matter 
of courst^ I/O grant- such a commi.ssion on the 
a indication of ileft., but- it- must bo iiuuie out to 
the satisfaction of tlu‘ ci. that th<i evidimce of the 
witness woidd be admissible, A t)f service to deft, 
wlum obtained ; tlierefore, wUiu'e in an action on 
a bill by tlu^ indorsc^e against- the aia t'pior, deft, 
applied for a commission to examine t-lu‘ draw er in 
Canada, to .show that t-lierc was nothing due from 
deft, to him, A it was sw'orn that it was heHt'Vial 
that pH-f. had not givtui valui*, but u])on a former 
hearing before a. judge in chambers it aj)[»ea?’e(l 
D) him that the idtf. had given vahu*. the ct. 
refused to iuD'rfcre. lii.uYD r. Key (1831), 3 
Dowl. 253. 

Annotation : — Refd. I>yc r. Iknactl (IH.kt), 1 h- M. A \\ t) 2 * 

6391. .] — Where an affidavit- in support- id’ 

.an application for a (‘ommission t-o examim? 
witnesses abroad statAsi that tin* facts alli'ged in 
the pleadings took place in the presence of the 
witni^sses, t-luit they w'ere lesiilent abroad, A that 
their evidenc(‘ w^as material A nece.ssary : Held: 
sufficient ; A thi^ alTidavit n(‘cd nid- state t-liat the 
evidence w^as admissible, or that the appliiation 
was bond fide A not for delay, A al.sfi t-hat no a-IVi- 
davit of merits was ncccs.sai y. 'flic ct- in granting 
such an apjdication, will not irniiosc terms UjKm 
the party applying. Baddelev r. tiif.Mom': 
(183()), 1 M. A 55 ; 1 Gale, H9 ; Tyr. A Gr. 
.399 ; 5 L. .) . Kx. 115 ; 159 K. R. 31:1. 

6392. Legal necessity for examination.] Boodk 
V. Boode (1817), 5 Notes of (/aHc.M, 385, 


nr that the facts said to ho in tlio know- 
ii^Ugc of the witness eonlil not he 
supplied hy other perH<»ijs ; f/rW .* 
the appUcfitlon was properly disiulssed, 
’-MclhiKiisox r. HrTKJi - CYiklky 
MANiri-'AfTCUiXO Go, (IU02), .i!} N. .S, R. 
421). -CAN. 

u. lyfwrt. untue.s8 trarcUinfj - - That 
he u'ill be ai place fixed — When ejramina^ 
turn heUi.\ — Un an application for a 
foreign cotnmissiou to exaruino a 
wituesH who Is truvelliiig. 9 should he 
shown that he will remain at the place 
to w hich the coin mission 1« din?ctcd a 
suftielent time to allow of ns due 
execution. — SiNOEBr. VVipuamh (( '. VV.) 
MAKurACTcrmvfi Co. (I8si), 8 1*. IL 
483. -CAN. 


a. That Hjieeific imnei rmint be 
tried.] — Ui)on an application for a 
fortdgn coiuiiilHsion it is not ncccHsary 

, to show that the acrt.toa Is 1-ochnically 
1 at issue ; It Is sufficient that it be shown 
- that some Issue is ralH<.*fJ on the jilead- 
Ings whieh must be tried in the action. 
, — .Smith r. (Ihkkv (1H8,')), 11 1'. IL 
38. -CAN. 

b. lUndlion of officer of conoiany — 
Whether remtonsihle ..] — The master la 

' clmmlKsrs rtuinaj-d to order tla* examlna- 
i tlon of one H., alleged ti» be the 
manager for Ganada of deft, oo., an 
English corpij-, on the grtmnd that It 
I muiit 1)0 clearly ahowii that a ly- 
’ KponaibJe officer is sought t-o l>o 
examinoih— gkociw-k r. Kpoak Allkn 


c:o. (DIED. 2:1 o. VV. n. 7 hh : i o. vv. N. 
GOO; U) D. L. U. 301. -CAN. 


PART VIII. SECT. 1, SUB-SECT. 6. - 
B. (b). 

6379 J. Whether jaetn lobe vrorted need 
be ittaled.] - It is not ulw'uys ncctiswary 
n|»on an applicuDou for a commission 
to show the nature of the evidouee 
proie»scd U> it*) given.— Ontahio Hank 
V. SAirni (1800), 0 Man. L. U. 600.— 


CAN. 

6379 ii. .1 — Where an order for 

a cominlHslon Is sought, the affidavit 
must particularlHc Ine nature of the 
evidciKie which It is desired to obtain. — 
Hahjifiit V. Canadian v/* v/w-w* 

MKitCE (1907), 6 NV. 1/. H. 7 14.-* CAN. 



r»84 Evidence. 


HevJ. — Examination oj fines : Suh-serl. (j, //. 

je) <&: C.; sub -sect, 7. ) 

(c) Names of )V Unesfies. 

6393. Whether names of witnesses must be 

stated.] — B<JYAL KxCIIANfiE iNSUltANCE Co. r. 

( 1742 ), 2 Kuss. 553 , n. ; 38 K. K. 145 . 

6394. .) - Oj.dham v. Oakleton, No. 0258, 

ante. 

6395. -.] — Kouoemont r. Koyae Exchange 

Ah 8UIIAN( E No. 0370, ajiie. 

6396. - .) Mendizahat. r. Machado, No. 

0228, ante. 

6397. - .| (!AHBONKr;i. />. Hkhhei.t., No. 03H1, 

ante. 

6398. .] N(Hm)N r, Miolbouunk ([^oud), 

No. 0201, miie. 

6399. Or otherwise identified.] — The afU- 

ilavit on wJiicIi to ^l ournl a inoticm for a cormnission 
Ui examine wilneHHeH abroad, muHt eiiln^r npeeify 
the nameH of the witneHseH i)rox)o.sed to be ex- 
amim*d. or in notiie otlier way deseribe them. - 
(fUNTKK r. iMcTkau ( 1830 ), ] M. W. 201 ; 1 

Dowl. 722 ; 1 (bile. - 110 ; Tyr. A Or. 215 ; 5 

1 ;. , 1 . Ex. 115 ; 150 E. H. 100 . 

j'innfftationH : Refd. J0<‘ka.r(JH v. Kasl, India C’n. (1839), 3 

Jnr. H22 ; ('(*wl v. KlnncrHlcy (1811), 8 .Jar. 3G4. 

6400. .1 It iH not esnential that the 
ruiineH nhould b(‘ j;iven in tl»e athdavit to ground a 
motion for tlu^ examination of witness<‘B al»roa<l, 
urHU*r lOitHt India (-ompany Act, 1772 (e. 03); a 
e(‘rtain deHeription or denignation is sutVadcmt. - 
Kkjkahds V. JOast India (Jo. (1830), 3 .lur. 822. 

6401. - Some names given. | -In an applica- 

tion t-o examine witnesses abroad by a eominission, 
the e-t. will allow tin* eoinmissiim to go for the 
(examination of witnesses laO- nanu'd in tin* rule, 
if th(^ names of certain witnesses ar»- given. - 
DIMDND V. \'Ald.AN<'K (1830), 7 Dowl. 5J»0 ; 2 

Will. Woll. A II. (IT. 

Annolutiim : FoUd. B(*r('Hf(»rd r. KusUioix' (1819), H D<»ul. 

aut. 

6402. .j A rul(‘ t^i (*xa.miiu‘ witiassses 

abroad, under tA'i(hu»e<‘ on ( ^uimiission Act , 1831 
(<•. 22), M, I, gi'antt'd if the names of sonur of the 
vvitji(‘sses xu’ojiosed to Ik' examined are m(‘nti(jn(*d 
in th(‘ atlldavits, although tla^ names of otheis are 
nut..- ib‘:iu:si.'oB D v. Eas'I’IBH'i; (1810), 8 Dowl. 
201 ; \ .lur. JOI. 

6403. ,1 Dow r. Kinnkuslky, No. 0383», 

anfr. 

6404. .] M‘I1aim)V c. II rrciB’ocK, No. 
0200 , ant* . 

6405. ~ Mkvimi r. 33ioKN'r(>N, No. 038(‘», 

anti', 

6406. - .J -N vdin r, HAssK/rr, No. 020t», aa/c. 

6407. One witness should be named.) It 
W'as the rts'ognised, though not an absolutely 
rigid praetict' to give in the alOdavit liltMl in sup- 
poi't of t he api>licat ion for a eominission t he name 
of at h'usl one witness whom it was dc'sired to 
»‘\anune (I.obd J^Isbkk, INI. ID). Hovvabd r. 
Dri.AC A Do. (1805), I I T. I>. U. 451, D. A. 

(\ Suffivie}iri/ of Proof, 

6408. Of necessity of examination Belief of 
deponent. I Shkdden r. Baking (1707), 3 Anst. 
880; Mr> K. 11. 1000. 


6409. .] — Lauagoity v, A.-G., No. 

03t5(i, ante. 

6410. Of ill-health of witness — Whether affidavit 
of medical man necessary.] — The ct. will not grant 
a rule to examine a witne.s8 on interrogatories, on 
the ground of infinnity, of age, or illness, unless the 
affidavit of a surgeon is produced, stating the 
nature of the complaint, alleging his belief that 
ih(r witness will not be able to attond the trial of 
th(‘ cause.— JJ avies v. Lowndes (1838), 7 Dowl. 
101 ; 0 Scott. 738 ; 2 .Inr. 015. 

6411. That witness sole witness to fact— Belief 
of deponent.] — Hope o, Hope, No. 0277, ante. 

6412. Of inability to attend trial.) Lawson r. 
X’acih’M Hbake (5>., No. 0255, ante. 


Scn-SKCT. 7 . -Okdkr .subject to Tebms. 

6413. Applicant admitting some indebtedness 
Payment into court or security.] — FooKjaNGHAM r. 
Wilson (1812), 10 Ves. 373, n. ; 31 K. IL 557, 
L. D. 

An uniat iitns Refd. NdIjIo t’. GarlanJ (JSl.'"*), Coop. CL 232 ; 

Chiaiilaaiit r, J4e l^a (Jour (1810), 1 Madd. 208 ; Bowdou 

V. Hodiffc (1818), 2 Swuii. 2 ;j8. 

6414. .]— ]n<ucam r. (1838). 2 

.lur. 

Anmttatam : Refd. BIrnlo v. Jaiisojj (1842), 2 CJal. Dav. 

ti.3U. 

6415. - .1 - Jd-:wisr. K ingsbuby { ISSS), 

1 r. L. H. 030, D. A. 

6416. Payment of costs in former suit.] - 

'rh(‘ ct . will not stay the issuing of a eominission 
t.() examine witn(‘ss<‘s abi'oad on th(' ground of 
pltf. boing ind(*bt(Ml to d(d't. for (’ertain costs in 
c(jiii(>. D|T(ij|(iAN V. Dakisii (1835), 4 Dowl. 20. 

6417. Delay In application Payment Into court 
of part of claim.] Dlff. in a bill for diM‘ov(‘ry, in 
aid id a chdVnce to an action against him at- law, 
may havi.*, cm motion at the sittings after term, a 
commission to cxamiia* his witnesses abroad, 
wlieit* th(‘ cauH(‘ in th(^ ct. of law' is at issin*, K Avas 
entenal for tiial Du* term before th(‘ term im- 
mediattdy preceding tlu* sittings, w here a case? of 
defence has la^en stated by the fiill, although the 
idlidavit on which it is moved is in the common 
form, K the delay in staying of tie* trial is not a 
Kuffici<‘nt gi'oimd of oi>position to such an ajiplica- 
tion. Hut tlH‘ ct . in granting it will oi'der it only 
on t he tei'ius t hat appet. ])a\ inl«> ct . a \ (‘ry cc^n- 
siderable part at li'a.st of the dt inand of jdtf. at 
law', to abide tlu' (*\ent. Kbdkn r. I’niNCE (182B), 
8 Price, 21KI ; I 16 IL U. 1207. 

6418. Payment Into court of whole claim.] 

--If it app('ai‘ to tli(' ct . that a inondomns or com- 
mission to exaniiiu‘ witn(‘sses abroad is ino\t‘d fol- 
io delay pltf., the ct. will grant the w’rit only on 
bringing th(‘ nuup-v into ct. Dalton r. Lij»yd 
( 1835), 1 (;ah‘, 102.’ 

6419. — — ,] — To induce the (t. to rtduse 

to allow' a commission to issue for tlu* examination 
of di'ft .’s w'itn('ss(‘s ahroail, a very stixmg case of 
misconduct on tia* jiart of chdt . mu.«t be made out>. 
Hut, where! tlaue is reason to suspect deft.’s object 
to be to delay pltf., they will order him to bring 


c , “ OUicr pertumH - HVir/Arr 

principal offlirr of plaintiff company 
included.) The principal oltk*t‘r of 
pltf. CO.. >vho ia a rimtcriul wJUa^h. 
cannot be examined on pltf.’s t>ehalf 
under (?over of a fcimeral leave given 
by an order for a commission to 
examine ** other persons.” — 8 tk\vart 
Ikon Wouks On v. BHcnsH CXilumbia 
Ikon, Wikk & Eknck ( u. 2a 

B. ('. JL MA.— CAN. 


PART Vin. SECT. 1, SUB-SECT. 6. - 
B. (0). 

6393 1. Whether namei* of irdafascs 
muaf he sUited.] — An appllcution w'as 
made by defts. for the issue of a eom- 
udRHlon to eities in ILS.A. None 
ot the iHU'imns sought to 1 h> examiiu'd 
wen» imined in the nv>plication, nor 
w'a« it sworn that such iwrsonH could 
not Iw n‘ttdy t-o attend jM^rsonally at 


the trial : Held : the onler for the 
('ommiKslon must be ndiised,- A,-G. 
r. Goopkiuiam ( 1884), lO P, J{. 2.jl». - 

I CAN. 

6893 il. “ — — An ufTldavlt for an 
order for a eomr. to examine \\ ilue»Kes 
abroad must «tAto tlM» names of the 
wUnes«<‘H propotMHl to U' examined. — 
Hkhmann r. Lawson .3 B. (’. U. 

353. -CAN. 



Part VlII. -Evidence out or Court. 


r>8r) 


the monev ct.— 8 pahkks t\ BAUKprrr 
5 Scott. 402 ; 7 L. J. C. l\ 05. 

jnnniation : — Oonsd. Westmoreland t\ Hugrgrliis (1842), C 

Jur. 734. 

0420. .] — The htches of pltfs., in a bill for 

discovery in aid of a defence at law, is not a j^roiind 
for depriving them of a commission for the ck- 
amination of witne.sses abroad, tliougli it is a 
ground for putting them to more severe forms.— 
Mills r. Campbell (is:i7), 2 V. C. Kx. dSB ; 
7 !o J. Kx. Kq. 5 ; IhO E. IE US. 

6421. Seciirlty for costs.] I )i: Uossi r. 

l^oLHiLL, No. 6215, a fife. 

6422. .] -Sni:r*i‘Ai{n Dalbiac 

(1885), 50 Sol. .)o. 40. 

6423. Security for claim.]— N< Mm )N r. 

Kdokly (1814), 4 L. T. O. S. KU)a. 

6424. Security for half claim.] — Tf a deft. 

apply for a commission to examine witn<‘sses h»ng 
ait<*r issue has been joined, the et. will only i.ssin‘ 
it upon U*i*mH of his finding security, 

I’his is ill efVi'ct an ap])lication to ])ostpone the 
trial, in order tiiat deft, may get fresh t*viden<*e ; 
A: as l»e did not choose to apj)ly in pro]K‘r t imr, t 
<{ueslion is, upon what terms Ju* sliall lx; allowetl 
t/O do so. >Ve think, upon his lindiug security for 
£5,000 lialf (he amount claimed, the eornmission 
may issm^ iij>on those t.(M*ins (P()].lo('K, (-.H.). 
JlAMii.TOX r. Bkntinck (1811). 1 \ j . 'r. O. S. 150, 

6425. Subject to attending court if required.] - 
Naiun t \ Bassktp, No. 0200, atde . 

6426. In insurance cases Whether money 
ordered to be paid into court.]— l iion a hill (lied hy 
underwritiM’s for an injunction against an action 
(Ml a policy of insurance, A: for a commission to 
examine witncsH<*s abroad, tJie c(. will not- grant 
th(* injunction A: ((nnmiHsion, except ufion the 
l-*'rms of Jia\'ing t lie mom^y paid into ct . : even 


thougli it should appear, on the answer of deft-., 
that there is a case for inquiry in a ct . of etpiity. — 
IllVINO r. llABKISON (1821), 3 L. .1. O. S. (Oi. 48. 

6427. — .]— In msuranc(‘ cases, it is 

always a question of circumstances, whether, on 
granting a commission aliroad, t))t‘ uudi^rwritiM's 
shall be required to bring t he whol(‘, or any part of 
the money insurofl, into ct. 

W'here an order Avas mad(‘ for payment into ct. 
of 50 per cent . on the subscript ions of th(‘ ])arties : 
- Held: (1) not* a jiaymcnt of half the gross 
amount of the subsi'ilptions, without V(*gard to 
the iiarties cont rihuting. as a condition of coie 
tinning the injimctitMi, hut a s(‘parat(' payment of 
(Mie moiet y of ids individual .sui»s(’ri{)l ion hy (‘ach 
sub.scnher ; (2) th(' iujurudion w.as l-o h<‘ dissolvial 
against, sucli jiarlies only, as did not- pay in. A' to 
he retaimal in favour of sucli as did. MvuuvA’rr 
c. N<muie (1825), M‘(ne. A- Vo. 101 : I IS E. U. 512. 

6428. .] — WIkm’c deft, in an action on 

a marine jiolicy ap]>li(al fiM* an ordiM* for the 
(‘xaminatiiMi of witnesst's in N(‘\v '/(‘alaiul, A it 
was not imputed that he madi* the application for 
the sak(‘ of delay, th<‘ ct-. nM'iiscd to imposi‘ a 
condition that h(‘ should pay the money into ct,. 
A also uiidcMtake to pay interest fi*om (he time of 
.action hrouglit, in t.h(‘ cnent of ]>ltf. ohtmning 
jndgmiMit. IhuNir*. ?•. .h\NsoN (Is 12), 2 (lal. A- 
bav. 050 ; II E. .1. Q. B. 21S ; 0 .lur. 1 lOS. 

6429. In justification for libel Admission of 
publication.! — Tin* ct . will not , in gtawral, give* time 
to examine witn(‘ssi‘s abroad, on inti'irogatoiii^s, 
in just ili(‘al ion of a lihtd, hut t-he\ will do it- (Mi 
t«*rms, as on d(‘ft. admitting 1 In* fact- of puhlicat i(Mi. 

IbuiWN r, JMi'HHAV (lS2t), I l>(»vv. A Kv. K. Ih 
S50 ; 2 J.. .1. (). S. K. B. 222. 

6430. In action for slander Statement of what 
witnesses are to prove.l -- 1 n an m thm of slander. 


PART Vin. SECT. 1. SUB-SECT. 7. 

6420 i. J)fUt]i in ajiiiliruiion .\ - Pltf. 

upiMIcM in July, licjo, for a c(»iiinijKsion 
t»» take eviMei)c(‘ in N. 'J'lie cause of 
act inn urnw* in June, I‘J10. 'J'lie writ 
was issued in Jlee. J !» I 8 7/r/d .* 

there luul been imreusnnable delay 
on applt.’s ])art. A the order would only 
Ik' made ujion terms. — KwoNo Uom; 
SAN(i r. Nin*<(N VcHKN Katsha (lh2d), 
la llonif Koritf L. it. .31. HONG 
KONG. 

6421 i. Stcuriiu for ctislK.] An 

aj)|jlieat ion for a (‘ommissjon \cas 
made iiiou- than twelve months after 
the comnK'iicemcuit of an uidion ; - 
Jldil : should he nMjuired to i;i\e 

^olm^ seeiirity for tlie extra eosts which 
<Jeft. would he put to by the issue of 
the eommiHsi<»n. — iioooox v. C'hukkn 
( 11M)3). 23 N. Z. Ji. it. The. - N.Z. 

d. of eo.shs.l-- Where 

j(, was consideml conducive to the ends 
of justice, publication was opemsl X: 
leave given t(j examine further 
vvituesses, A: to issue a foreigrn com* 
inis.siou upon payment of eostw, it 
appearing not to he owing to the 
negligence of the jiarty applying that 
the evident^* had not been tak(*n 
before. — IlLAtN v. 't'KUKYnKjmv (18(}();, 
J Ch. Ch. 101.— CAN. 

• . Second rommiHmon to craminc 
mine witnrm .\ — Where a eoiiunission 
to examine a witnerss abroad has hit'll 
executed tc returne<h another com- 
mission to examine the same witness 
on matteirs not gone into on the lirst 
coiimiiKsion, can only be grant<*d under 
very j>eculiar elre-umstances, A the 
necesHity of it must he cltMirly shown 
hy affidavit. The fwvond fiomniission 
should l>o limited in its terms. — 
Light V. Abk.i. (1865), N. B. Dig. 3.55.— 
CAN. 

t. Security for coidj* — Itfftulencc of 
wilnejm imccrtuin ,] — An order tor a 
foreign commission being dlscietlonarj \ 


there is power to impose proper terms 
in making tl. J4tf. wu.s nsjuii-ed to 
give s('eurif> foj* tin* (Mists of a eom- 
misKi<in to ^•xllmlne a witness abroad, 
\^ licit* the information us to his (*\ac( 
locality was slender A it seemed doubt- 
ful whether he would attend to he 
exainhn'il. -Coi.i ma.v i*. Bank oi' 
(LShl), 16 J*, J{, 

CAN. 

g ]’(ir(itioii of nr(J<r — Party to 

master in eluouluM's having 
allowed jillf. to issue a (MuiuiiisKlon 
to take evideiwe, the el. allowed jiltf. 
to elect wJielher to furnish s<*eiirit> 
for the cosIm of the emriinissioii, 
or to have t he ordei- bir t he eomtuissjon 
vaeateil. I1\wi;h, (iinsox A t5i. o. 
)l\W'i-;s (15112;, 22 f). W. iJ. 4 6.: 3 
(). W. N. KITH, 122h ; 3 1). L. IL 35)(i. - 
CAN. 

h. - V iol<rtal:iny to ttrorrrd 
vilhout d<7oy/.] --.\ppl|eal ion for h;uve 
to issm* a (MunniiHsion to taUe. evidence 
in Ireland grunted on eoiiditlon that 
app(d. pay into et. S40U as security tor 
costs imairted A. undertake to pi«>eeed 
w it h all dm* speed.- /fr < ^oiin ( 1 1< 1 2 ), 22 
<J. W. It. .537 ; 3 O. W. N. I 112 ; 5 

1). L. K. 367.-- CAN. 

Whether <iefvndant nrden d 

to furnish - When plaintiff unahlc to 
pay e.rjtenM€ of roun set. \ ~TUo Alberta 
<*tH. will not direct deft., obtaining 
an order for his own exarninaiion on 
comiiMssion, to deposit any sum to 
apjily on expenses wheie pll.f. h»i 
aw'orn that he is unable to iirovide (or 
the expenses of employing c*<mn«(*l to 
att-end upon tlie Diking of the examina- 
tion. -W a i.K'F.rt V. lUnrni (lUlh), 32 
W. L. B. 210 ; 8 W. W. K. 633. - CAN. 

1. Order far examinaXiAtn on fol- 
lotciny day — Protect um of opposing 
jMrty — If prcjiuliced,] — When* deft, 
obtained an order f<»r examination of 
a witness out of jurisdiction on th*.* day 
fullow’Jiig daU- of the order, leave was 


gj*aiited to pltfs., by tin* order, to apply 
in ehamhers to st‘f aside I lie deposi- 
tions ujion jiroof that it was impoKsllile 
for iiltfs. to pn‘pai*e lor such examiiui- 
tion A that th(*y would in eonseiimmee 
he seriously i)rejudi('cd if tljc d(*posl- 
lions were admit led as evid(*iiee at 
tri((). GoW'ans Kkn'i' 15). r. Amhini- 


m. Discretion of judgr to reject 
d( positifOi r(scrrc<t,\ In an ael ion mi 
a life insurane<^ p'dley wherein lh<* 
defence of fraud was raised, a emn- 

I granleil for Mie examlna 
tion of a ph.\Hi(dan wIkj has allended 
tlie dee<MiH(‘d, hut lh(^ ct . impijsi'd the 
<‘oii<iition that a judge should have, 
discretion, on application hy jiitf, 
isfere trial, to nfuse to jiejinil lla* 
dejiosltion to he used. *Lam; r. 
Nokimkkn liiir. Aski'kanck ('o., 
llhlM 3 W. W. It. 1U16. CAN, 

n. Action on (fill of exchange 
fUiyinent into court or scciiritg.] 
Wheie, ill ojdi r to est-ahlish tin? defence 
set up t(» ail action ou a hill of excliange 
brought hy pitf. resident outside the 
jurisdiet ion, deft. appli( s for a coin- 
nuhsiiin to examiia* vvilnesKCH W’ith a 
view t.o obtain evidence which niav or 
may not <?xiHt, a <'ommisHlon will only 
fssiK* on teiiuM of jiaying the debt inf<i 
et. of giving security for payment.- - 
Lamj a Loan ('o. ok Nkw Zkai.anp 
V. I’lrr/roN (1862;, II N. Z. L. If. .531. - 
N.Z. 

o. Purnttti.sslon inwlring great e.r- 
ffensc - Whether security for easts 
ordered.] — Deft., in an uthdavit hied 
in opposition to the upplie^ilion for a 
commission stated, that if it issiUMl It 
would occasion him great, cxihuikc, 
which he b«*lleved would ho wholly 
iitjposslhh) of recovery : - //e/d ; in>l 
to Ixr HUfflehiiit to entitle the et. to 
reduiie security from pltf.~- J o.vfs 
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Sect. 1. — Examination oj witnrfises : Siif)-seciH. 7, 
8c£ :l>. 1 

having obtained an order for the examination 
of two witneHses, whoee names were given, in 
Australia, the ct., upon a motion to rescind the 
order, imyxised as a teim that deft, should state 
what it was tiuit he expeetbui tllf^ witnesses to 
prove.- Bahry v. Bakct.ay (1801), 15 V. B. N. M. 
849; 14:{K. It. 1019. 

6431. Applicant leaving Jurisdiction — Security 
for costs.] - MsciiKit?*, H ahn, No. 0214, anif. 


Ki’H-sr;( T. 8. \Vj(o may hk apj’ointri) Examtnku. 

6432 Solicitor Of party.] — Eoutkhcuk A. 

(N)AKK’.s (!asjo (1012), (iodb. lU.’i ; 78 E. H. 1J7. 

6433. - .] Depositions suppres.sed be- 
viLiiHo. a. c'omr. is soli*, for pitf. — E kickkk r. Moork 
( 1720), Bnnb. 289 ; ] 45 K. It. 077. 

6434. - - - .J —Depositions suppressed, 

because pltf.’s s(jlr. was one of the comi*s. - 
Ski.wvn’s (t\SK (1779), 2 Dick. hiKi ; 21 E. K. 

' ' i). 

6435. -A new (‘ornmission was 

1.0 examiru? wit ne.sses, in cousecpience of tlui 

mi.sconduct. of the comr. named by th<‘ party 
applying for a n(;w commission. 

Due of the comrs. nominated l»y deft, was A., 
II Holr. After being api)oint<‘d a ‘comr., A. wuh 
tot-ally iirjjust iOed in acting as solr. fora iiaHy who 
had to (\xainirje witnessi's ufahu* the commiH.sion 
(hoRl) j,(AN01)ALl':, M.lt.). Sayhr V. Waohtaff 
(1812), 5 Bcav. 402 ; 12 E. J. Eh. 35 ; 19 E. B. 
057. 

6436. Assisting solicitor of party.' Where 
a H(»lr. has he<>n engaged in assist ing th(^ solr. of one 
ol the ])/ii't i(‘s in tie* cause t.o make prt'limiiiai'V 
examinations of witiusses, A to select witnessi^s 
to be (’ailed by that- part-y such a solr. is an im- 
proix'i’ person t-o Ix’ a, eomi*. for (*xamiriing wit> 
nesses in the cau.s<i ; A had h<' taken tlu’ exatnina- 
lions the dejiositions would liave b(*<'n .suppivss(*d. 
- i\lA('i)<>NAtj) (Eoko) r. MAJoamANK.s (is 15), 0 
li. T. (). S. 81, E. (1. 

6437. Not engaged in cause. Evans r. 
Hath (1853), 20 E. T. (). S. 189. 

6438. To take acknowledgment of married 

woman abroad. | 19\ 20 Viet. e. 120. iu rexjuiring 

th(‘ appoint namt of a soli*. t<» exatnim* a married 
wofuan abroad, means a sob*, of t)u* lU. of <M;. in 
IhiglaiuE A therefore th(‘ ct. refuscsl to direi’t a 
commission to a barrister A solr. of a ct . in (■aitada 
for that purpose. 'rruMou, r. TruNFi; (1858), 2 
l>e (J. A . 1 . 5;u ; 27 I.. .1, (!h. 272 ; 31 E. O. S. 
01 ; I .lur. NE S. 127 ; 0 W. H. 355; It E. IE 
1090, E. E. A !,. .EE 

8430. - Resident abroad British consul not 

r. llUTcurNSON (ISIJH). 18 N. J,. H. 

«in. N.Z. 

p. Jdion to rerun probate - At' 
trutiud liHi ill to (iRfsrf,} -- In 

uii ael|(»n to n‘call tlie pu)bate <if u 
will grtu)t(‘(1 twelve yivu'S piX'viouHly, 
on the gnjuiul of mental inoapaeJty of 
testutor A to obtain probate of n t)rlor 
will wbieb was lUlegiHl by those claim- 
ing nntb'r the MiibstHiuent will to be a 
forgery, a eoinmisslim to take the 
evblenee i>f the utU’Hting vvltneK.si'S to 
the prior wilt iu Anstmlia was ix’fused 
Hs to one of them A gnuitixl as to tlm 
other, wtm was sworn to be too ill 
to tttteiul. BUblect to a oondltiou that 
his evblenee taken under the etnn- 
mlwlou ahoubl Ih' ws'cIvchI only If 
It shmild bo proved to the witla(a< tlon 
of tbe Judjjo at the trial Umt lio wajj 
still too ill to attend. -ItooooN v. 


available.] — Where a party to a suit, who wished 
to put in accounts, resided at Lyons, the nearest 
British consulate was 100 miles distant, the ct. 
appointed a solr. resident at Lyons to be special 
examiner to take the evidence, on the ground that 
the consul, before whom an affidavit might be 
sworn, resided at too great a distance for that 
purprjse. — DRfJVoN v. Dkevon (18(5.3), 9 L. T, 40(3 ; 

1 12 W. K. (50. 

6440. Clerk to solicitor of party.] — Under a com- 
inission issued to examine witnesses abroad, it is 
no objection that a clerk to pltf.’s attorney i.s 
ai>pointed one of the comrs., & settles the draft 
of tlio depositions of one of pltf.’s witnesses. — 
l.()PKS V. Dk Tastet (1820), 4 Moore, 0. B. 424. 

6441. Barrister — Witnesses resident more than 
twenty miles from London.]— PI tf. moved that a 
sell*, might be appointed to examine witnesscis 
residing more than twenty miles from London : - 
Held: the application might be made by motion 
in ct. irLstead of at chambers ; that, in case of 
witiiessc^s residing so far from Ix>ndon, the obi 
praciicre was uncfianged ; but the evidence in this 
case being special, a barrister to be chosen by both 
parties must be the examiner. — K p:p:d v. Pkes'J’ 
(1853), Kay, Api>. XIV. ; (59 E. K. 318 ; sub nom. 
Head r. Phkst, 22 L. T. O. S. 197 ; 2 W. K. 8(5. 
AnnotidUm : — Refd. Brocas v. Lloyd (I85(.l), 2(> L. T. O. S. 

2«U. 

6442. .] — It is not impt^raiive that comrs. 

appointed by Hie ct-. to exjuiiine witnesses in a 
suit sliould b(? barrister-ai-law.— llENDEHSON r. 
HH^.^^S(>N (1853), 22 L. J. Eh. 1937 ; 17 Jur. 915. 

6443. Complicated questions involved.] 

On th(‘ taxation of costs in an action on a ])olicy of 
insurance where the (piesiions involved were of an 
extrt rnely complicated A; important character, the 
mastei* having duly (‘onsidiTed all the circum- 
stan('i‘s, allowed the expenses of sending a barrisHu* 
as comr. to examine witnesses in the Eanarii^s. 
The ct. refused t(» int-erfer(^ with his discretion. - 
Yule.sias r. Koval Exchanoe, etc. Eohpn, 
(1870), E. K. 5 (h P. MI ; 39 E. .1. V. V. 173 ; 22 
Ji. T. 2(59; IHW. 11.381. 

6444. When special examiner appointed To 
avoid delay.]™ ExainiiKT spiaially apiiointed for 
the examination of witn«*sses in Eondon, on a!i 
api>lication of (h fts., wiio were n*.st-raiiu‘d by' an 
i!it<crlocuto!'y' injunction, in a c.ase in W'hich }>lt-f. 
had undertaken to submit to any order which the 
ct. might mak(’ for the early lieaiing of th(‘ cau.se, 
A no appointrru’nt could be obtained for examina- 
tion before tlu’ examiner for upwards of a month 
from t he tiuK* of making t ht‘ application.- lliiEN- 
NAN r. Preston (1853), B) Han*, App. E, xvii. ; 

I Eq. Hep. 51 ; 22 J.. .1, Eh. 1910 ; 17 Jur. 821 ; 

1 \V. H. 322 ; 08 E. H. 1123. 

6445. To examine witness abroad Orally 
or on Interrogatories.] “Where an application was 

case. Iwforo “ ttio registrar of this ct.” 
'I'hc n^gislrar not being able to Lake t h(» 
cxainiimtlon, the witness was examined 
iK^fore the deputy reiflstrar of the ct. : — 
lleii : the noniinuUon of the registrar 
by the order to take the examination, 
was not OH ” prruona designuta ” but os 
nglstrar. Sc the deputy rtgisirar was 
competent to act for him thereon.— 
Ukjhauus r. Anciknt* Oudkh av 
l-'ORESTKiis (181RJ), 5 H, C. It. 6U.— 
CAN. 

a. ConimUtsumrr appointed by judge 
— Under Judicature Act.] — Judica- 
ture Act which empowers a judge to 
appoint a comndfl’*lon©r & to name that 
commissioner gives him power to 
appoint any one who is qualified to 
take evidence, & that p<'rson need not 
l»e such an one as would, without such 
a commlsHion, be t he only proper person 


cuR’Kc.x (iuu:9, ‘j:t N. z. L. u. TUo. 

N.Z. 

PART VIII. SECT. 1, SUB-SECT. 8. 

q. Affsoriatc of jtutge making order 
- ~ Foreign Tribunaht Fvidenrr Art, 
1 S.'Ul.l ■ -When an oxamluation of 
witnesses on oominlssion, Issuod out of 
« foivigii tribiiiuU, Is ordered undor 
Foreign Tribunals Kvldeuce .Act, 

H. 8. t-'t.. t>rd. J7, r. A4. the pro- 
thonotary w'lll not 1 h* appointt^d 
exainiru’r, but the exaininatlon will be 
orderetl to Iw held before^ the rissociate 
of the judge who makes the order. — 
Art. 8'roHM &: Ht'U.. Ltd. v . En- 
HUUNtNOS TK\VAHlTAKTmBOl.AU, 119221 

V. L. U, 432.— -AUS. 

r. lirpuly regiMrar - Outer dirteted 
to registrar.] -An order dirt'Cted the 
examination r»f a witiuws de bene 



Part VIII.— Evidence oitt of Cottrt. 


o87 


mado to the ct., under 15 10 Viet, c, 80, ss. 28, 

30, 31 4fc 32, for a commission to examine witnesses 
in America, & for leave to the comrs. to take the 
evidence either orallv or upon interrogatories : — 
Held : as the writ of commission proceeds on the 
assumption that witnesses are to be examined by 
interrogatories, the proper course in such a case 
is to appoint a special examiner, not to direct 
a commission to be issued. — L awrence v. Maitle 
( 1855), 25 L. T. O. S. 103 ; 3 W. K. 53t. 

6446. .] — A witness who has made an 

amdavit may be cross-examined either before one 
of the examiners of the ct. or a special examiner, it 
in the case of a witness abroad the pioper coui*se is 
to apply for a special examiner. — Li>vvahi>s r. 
Spaigiit (1862), 2 .lohn. & 11. 017 ; 70 K. K. 1205. 

6447. Witnesses more than twenty miles 

from London.] — A special examiner will not be 
appointed for the examination of witnesses in the 
country, merely on the ground that they reside 
in a neighbourhood distant more than twenty miles 
from i^ndon. — A ltree v. Shehwin (1858), 2 De 
U. & J. 02 ; 27 Jj, J. Ch. 725 ; 44 E. K. 022, L. .JJ. 

644S, Examiner of court.] — P ye r. Pye, [1885] 
W. N. 1 74. 

6^9. .] — -(1) In an action to perpetuate 

testimony, the time for delivery of defence having 
expired, ^ deft, not having applied for an extension 
of time, pltf. obtained, on motion, an order that 
the action miglit proceed notwitlistanding deft.’s 
tlefault, & that he might be at libeiiy to examine 
the witnesses, one of whom wfis of advanced age & 
m failing health, as if the pleadings were closed. 

(2) It is not now the practice of the ct. to appoint 
a special examiner to take a country examination, 
even, for instance, in a Welsh cose wlu‘re it is 
alleged to be necessary that the examination should 
he tfiken by a person conversant with the \Vt*l.sh 
language. In such a case tli(» examination will be 
referred in the usual way to one of the ex/uniriers 
of the ct., who is entitled, if nec(*ssary, to the 
assistance of an interiireter. - Bute (Mah()Ue.ss) r. 
James (188(t), 33 Ch. 1). 157 ; 55 L. .1. Ch. (55S ; 
55 L. T. 133 ; 31 W. K. 751. 

6450. .] — Barton v. North Stafford.shire 

Uy. Co., Barton v. North- Kastern By. Co., No. 
0347, ante. 

6451. .] -Badheley v. Bailey, [180.3] 

W. N. 50. 

6452. Foreign court or Judge.] Lemley r. (ivE, 
No. 0030, pofii, 

6453. .] -Times Life Asshranc'k Co. r. 

National Allianc e iU). (185s), cited in E. B. A E. 
p. 322 ; 27 L. ,L (L B. 230 ; 31 L. T. (J. S. 130 ; I 
.fur. N. S. 032 ; 120 K. B. .528. 

^nn^atUm ~RtU. FitK:lier v. Uataray (186S), E. IL & K. 

6454. .] — A commission, having Ijchti issuc^d 

in this cause*, addre.sHed to individual cximrs. l,o 
examine witnesses at Pesth, was sc?nt back, un- 
executed, through the Austrian Embassy, on tlxj 
ground that the Austrian Gov’^t. did not permit any 
but the tribunals of the* country to examine wit- 
nesses in Hungary. The ct. made absolute a rule 


directing a commisiuoii to iasue direcled to the 
Iiiiperial Iloyal l*rovincial (3». at Pe.stb, to examine 

witnesses.— hlscHKR r. Izataray (1858), 
E. B. A E. 321 ; 27 L. J. q. B. 239 ; 31 L. T. (). S. 
130 ; 4 .Tur. N. 8. 032 ; 0 W. R, 510 ; 120 E. U. 
528. 


6455. .] — Upon ap})lieaiion for a ccHninis- 

.sion to issue directed to the judges of a forc‘ign ct ., 
to examine witnesses on the part of dedt., it 
app(:*ared that the action was brought, in foruui 
pauperisy to recover the value of certain sliarc's A 
couj^ons, A it was objected by pltf.'s att/oruey that 
she had already been iutenogaU'd by one of tla* 
judges, whose name appeared in the 'commission, 
in the course of proceedings taken against her 
abroad, inspecting tlR^ same sliares A eoiipons ; A 
it was stated that t his judge had put <|uest ions t o 
her suggesting that .slve had heeii guilty of fraud ; 
that he liad threatene<l lu*r with iinprlsorummt, A 
refiLsetl to liear evidence on her behalf ; A it was 
requestial that, even if the commission were 
allowed, she might bc^ at liberty t-o exhibit cross- 
interrogatories to the wit-nesses for tie* defonci* : - 
Held : the commission might issue, the name of 
the judge complained of to be omitted from it-, A 
the for(‘ign ct. to bo re(|U(‘sted not to allow him t^.) 
take part in the cxaminatu>n. Vai.entin v. Haj.l 
(I 8 bd), 35 I.. . 1 . CL B. 121 ; 11 W. R. dOh. 

6456. British minister abroad Though witnesses 
attached to embassy.] — IMtf. was desirous of cj'omh- 
examining some of deft-.’s witru*sses who were 
aitaeluHl to the Rritish ICmbassy at. 'Peln'ran* in 
!*ersia, one of th(‘in being Mi»iistei’’s p(*rHoria.l 
attendant: — Held: notwithstanding tiu? iutinud.t* 
relations between Iiim A the witnessi*s, tlie Minister 
should lx* app»>inUMl special ('xaminer. - ()N(iLEY 
r. Hill (1871), 22 W. R. 817. 

6457. “ Judges of Supreme Court of Bengal ** 
Powers transferred to “ High Court of Justice.^’] 

In a divorce suit a commission to (examine wit.- 


nesses in Imiia was issued ad(lr«*.ssf*(l t-o “ 'the 


-fudges of the Suj>reme (’t. at Uah utta, or sueh 
person or p<*rsonH as they or one i)f them may 
d»‘f)u(e.” 3’he Supr(*m<* (3. at Uah utta iuul b(*en 
alH>liHh<*d in JHdl, A all it.s powers transferred t-o a 
new < t. c.'illed “ Tic* High (U-. of Jndicaturt^ at. 
k\ut. William in Bengal.’’ wil.n(^KH(*s W(‘re 

examined f)y /i p<*rHon depiit-ed by a judgii of th<i 
Higli (4-. at J*’(>rt William; Held: the evidene<* 
was re<M'i vahle, for that t-h<^ c(»mnHssion must Is* 


ta.k<-n tH> b(^ addr(*ssi‘d to t he judg«*s of t he highest 
ct . for t he time being at. Ua-lcutta. WJlhon v. 
Wilson (I 8 S 3 ). 9 l». 1 ). 8 ; L. T, 130 ; 32 
W^ R. 2.S2, U. A. 


8i;H-HE(‘'r. 0. (4 >ni)U<t of Kxamina'I'ton. 

See, now, R. S. U., ()r<i. 37, rr. 10 -23. 

6458. Taking down evidence Whether whole 
examination taken down.) When* /i jx rson is 
examined at a jinvaiU* examination befon* comrs. 
of bkpts., A tfiat examination is taken down, it is 


to receive & take evidence for use in 
the ct«.— Millkk v, Williams (imw), 
:t W. L. JL 2«4.— CAN. 

t. MuHtrr — PrHiminarv ejcamina- 
tion ill taking arcounU.] — 'J'he dia- 
cretloij vested in tin? master by Con. 
Hnles 6G8 & G09 as to preliminary 
cxarrdaations in takintr accounts is 
very wide, A where In the proper 
exercise of fat-? discretion an examination 
of a party is directed, it will not lie 
Interfered with ; but he has no power 
to require the attendance within the 
jufisdiction of deft, residing thereout, 


or to issue a commIsKion naming: 
himself tt« coinr. Am It appeared In this 
casp, that it would be in the liit<*reKt,K 
of justice that the exandnatlotj sbonM 
be held befort% (he master personuJly, 
the et. dIrwtCNl a eominlNHion to Issue 
for such exandnatioD, riairdn^r hirn as 
the comr. — <;o,vnolly r. Connou 
(1906). 12 O. L. H. :Ut4 ; 8 G. W. H. 
74. -CAN. 

PART VUI. SECT. 1, SUB-SECT. 9. 

a. Bi/ whom guf^ations pul IVlirtfor 
attorney.] -'The exaiidnatiou of wlt- 


nesw^s under a comrnlHsion Is of the 
Hiime nature as an e\aniinatb»n In 
op(.'n el.., A: there is no reason why 
jiU«>rn> s fthonld he allowed to examine 
in tie; one onm more than the other. 
1‘IIANKUISIINA (JUA.XDHa V. BtSWANATU 
UHANDRA (lH7‘i), h H. L. H. App. 101. 
- IND. 

b. Anlhoritu of rra miner — 7'o 
nff/fftini Htenoi/rajjhfT.] - A special rx^ 
amlner or (jIHc^t of the ct., taking 
an examination in a cause or proceeding 
pending in ct., has no power to 
authorise any other person to take 
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Stci. 1 . — Exdmiunlion of irifneMsrs: Suh-necls, 
cfe* 10.1 

if BO much only Lh tuktni down as is <^on* 
ceived i<t he nccosHary lo be \jB<;d in evidence, pro- 
vided such part has i>een n^ad f)ver to hirn» <k he 
has sij^ned it. '^I'he whole of his examination need 
not be tak(m down, make f liat evidence which 
applies t-o the matbn* in dispul^".- Mir.WAUi) r, 
(1H02), 1 Ksp. 172, N. P. 

Mentd. Load r, (irccn (1840), ITt M. v<L' W. 210. 

6459. .] Tb<“ examima* is justilhal in 

tiikiriK down answers which ar** not immediat<dy 
within thr^ HC<ipe of the inteiT<»pib)ry, it bein^ 
bett<‘r thitt- Hm- et., should Hubserpientl y <*xpun^e 
it than be alto^id her iuo>orant of it . Tml Johanna 
KmiUK (1H51), Spinks, 12 ; 1 Kee. Ad. 217 ; 2 

JV. (Vis. 252 ; 2.2 L. 'V. O. S. .222 ; IH .lur. 

70.2 ; lot K. It. IH.i. 

ArtruAftdtmft : - Mentd. The vXIdworlh (Pari C'aitfn Kx) (I1>14), 

:il T. li. \{. ;{0 : The Miramiehi (('ai-Ro Kx) (llH l). Ill 

'I' L. L. 72 : The Ophelia. IIIILV) 1*. 1211; Ur KeiillaaiMl, 

Mx-Tkjh <»f lliily^mla, llhilj | Ch. 107 ; Johnstone r. 

Pedlar, (ll»21 | 2 A. ( '. 202. 

6460. Whether taken down in own hand- 
writing.] 1.5 tV lb \2( t.. e. Sb, s. 22, makers it coni' 
jmlsory on t he examiner to tak(‘ down ( he eviden<-e 
of the witiu'SM with his own hand. It is not 
enough that sueh (‘vidime.* be takiui down in tin* 
presence of the examinei*, ^ t In* depositions sign(‘d 
as directed. A:, aiitbent ieat-eil by liiin, according 
t.o H. 21. Stohaiit r. 2'ohO (ls51), 2 K(j. I{<‘p. 
nil ; 22 L. .1. (2i. bob; 22 L. 't. O. S. 225; 18 
.lur. bl8 ; 2 W. It. bl7. 

6461. — .) “1 >e)»osil ions taken in tin* 

colonies, signed by, but in»l in tin* bainlwriting of, 
the I'Xaminer, weo’ received in <*videnee. <’<n»i'i:i( 
r. Mapoonald (l.Sb7), 2b L. J. Ch. 201. 

6462. .j A witness’s deposit ion.<, dc 
hrnr rsae, not- taken down hy t he examiner, specially 
.'i.ppoint-ed, in his own handwriting, a.s direet(*d hy 
1.5 A Ib \2cl. <•. Sb. s, 22, but taken down in tin* 
presemn* of the other ])arties eertilled by tin* 
examiner tf) lia\'e b(‘en r(*ad «»\'er (*) (he witrn*.ss, 

Higinsl hy In-r in his ]>ix‘setn'e, were, under 

If, S. (k, 1875. Ord. .27. r. I, ordereil (,o be file<l. 

IbU.TON V. Hoi.toN (187b), 2 Cli. IL 217 ; ,21 1.. 2\ 

12.2 : 21 W. U. 12b ; 2 Char. Pr. Cas. i 1 I, 

6463. Who may be examined Commissioner — 

Refusing to act. I Anon. (lb2J), Win. 1; 121 

K. IC J. 

6464. .] Cnder Kp<*( i.il eireum- 
sl-anci's, t he e( . will pi'nnit- a comr. t-o la* (‘\amined, 
<‘V(*n aft-4‘r the I'nmmission lias bi*en opi'iHui, 
the examination of xvitnessi's proceetleii with. 


CiiiTim (1820), 1 y. .1. 2b ; 1 IS E. R. 

57b. 

6436. Witness — Refusing to make affidavit.] 

— Kr .SPRINGALL & OoLDBACKks CONTRACrr, [1875] 
W. N. 225. 

6466. By whom questions put— By agent of 

party.]— An order fur a joint commiasion to ex- 
amine witnesses in Ireland, besides the usual 
provision for the delivery of inti^rrogatories 
cross-inC*rrogatories by each painty to t-lu* other, 
empoweix'd the comrs. t/O put, or cause t.o be jmt, 
a<hiitional que.stions when it should appear to 
them to be necessary <te propiu-, such questions 
to i>e put down in writing A returned with the 
answers, tog4*ther with tiu'! intoiTogatori(‘S A 
answers uncl4*r the commi.ssion : — Held: this 

pow<*r was not w’cll e.xeicised by tlie comrs. allow- 
ing 1.1)4* agent for one of tlie paHies to put additional 
(lU(*Ht.i4>ns, Hubi4‘ct to th(5 objection raise4l by the 
oth4*r part-v. -WlLT.lAMsoN v. I^agk (1815), 1 

(k TL KM ; \2 Dow. Ac D. 11 ; 14 L. J. (k P. 172 ; 
5 C. 2k O. S. 55 ; 125 E. U. b21. 

Au^utiitfinn : Mentd. Frost r. Oliver (18ri3), ‘i K. & TL 1401. 

6467. Solicitor’s managing clerk.] 

Vjmpos, I/ri). V. MKADovvoitoF^r (IIHH), 4b S4d. 

2 . 

6468. Authority of examiner To adjourn de 

die in diem.] By the old practici*, the comr. was 
limit (‘4l t4» t-lie exaniination of t bt* witnesses 4)n 11)4* 
int«,*rr4>gaiori4*s “now,” that is, at the tiim* of 
taking 11)4* oath ])r(>duc<‘d A: hdt with him. He 
4H)idd 1)4)1, th4*r4*for4*, 4*x;Lmin4* on new int4‘r- 

rogat4)ri4*s 4*\ hibit,4‘d during tie* (‘xecutiou of the 
e4)mmissi4)n without a Ji4‘w (rommi.ssion or special 
4)rd4‘r of tli4* 4‘t, .Vccording to the iu‘\v pi'actic4*, 
t he W4>?*d “ now ” is omitt('d in t he* eonir.’s oat h. A: 
a44-or4li))gl y it has b4‘en held that m‘W interro- 
gatories may be ex Iiibit4‘<l iV 4‘\amin4*(l on by 1-1)4* 

• •onn*. vvitl)4)ut .-iny special ap])lie;it i4>n to tb*’ 4*1. 
22iei*(* is no Sla b thing noxv as joining in a <‘on)- 
miHsi4)n issu4*d, it- b4‘ing for tb4* ben4*fit of all }>arti4*s, 
iV the 4*x4‘4 ut 14)1) (jf it l)eing eontinu4‘4.1 de die in 
diem till ev4*ry ]>art-y })as exhanstod liis interro- 
gjilories. - CANf'AsinuK r. CAN4'AsnntF (iSlb), lb 
Beav. 2b ; lb B. .1. Cl). IS ; 8 J.. T. O. S. J 52 : 
10 Jur. 028 ; .50 K. B. 401. 

6469. - To determine relevancy of question.] 

(1) (kuDinon Caw Proet‘4lu]‘4' Act. 1851 (e. 125), 

aut li4)rising a ]>arty to a suit to discredit bis 4)wn 
a.4lvei'S4* witn4*ss, ui)])U4‘s t.i> tbt* <2-s. 4>f Ch., A: t*) 
;iu 4*xaminat i4)n not in et .. but- befoix* an exainim-i*, 
but 1-be l4*av4* (o ])i‘odu4'<‘ 4‘ount-4*i* 4'vi4le?)ee must be 
giv(*n, not by tl)4* examiner, but by the jinlge up4)n 
- I a special moti4)n. 


4l<)un tin* brpoHitloii.s it) Mlnut Jxuul ; 
N a |)i'rH4)t) t'anaot- bo ooinpollod, in tlio 
fie o of hU ohjoolltm, to Hnliioit iiltoHolf 
f4)r 4*\aiiiiiiat ion wliotx* tho «'\mnIii4T 
|»r'oj)() 80 M to liavo tJio (j4a)4)Mll Ions ko 
pikon.' Ohadt r. liu-virr (KSS‘J). IJ 
Ik It. 271. - CAN. 

c. - To 7 )cra)»t ('rosu r.mmifuifion 
— A/ttr e<tf>ics of drjiomtions uirtn 
f)uf.p After the close of the exaiiilna- 
(h)t) of witnoHseB by ('oniinlHHlou umlcr 
41 )l4?eroe to aeoount. aft-er a return 
of the (lc!V»U4!4lttou», copicH of tlicin 
beiii«: tfiren <.)ut by th4) nuiater, pltf. 
permitted to 4*r4>H.S‘exauiln4* deft.’s 
wIliicHMeN, upon an aitkbivit of his 
aipmt denyinirthat. he know thec4)ntentN 
4)f the depowitlonK, assertlaiir that 
<left. had examined his witn4:'Hses with* 
4)Ut glvinjar any notlw of their nnmoH 
4)r their places of abode. Tvntk r. 

(17010. Wallis by l.yne. 30).-*- 

d. ~ - 7’o (tmtnd plrmtinf/H.] 

A JndK*’* Hitting' an comr. de hear easr 
}ui«i no piiwer to allow amendment 4*f 
plea4nngs. P()IUNh4>\ c. Hk\.s))x vN. 


Si,Mj*s()\, {ijiis] W. L. 1). I. S. AF. 

®. 7’/) require pursuer to 

tiiKr oath In spUr of ill-henUh.] 
riic ct, rrfuHctl to InstnxT a C4>inr, to 
iil)Ktnin from taking the oath of m 
pursuer, if sht^ was in Kueh a Htate of 
healtli as to make it inexpedient, on 
11)4* gi-ound that. su4-h an exercise of 
dlseri'tion was part of the 4>rdinury 
ilnty of his 4)t1lee. - KinKCATKicK x\ 
hici-t. (180)4), 2 Maeph. (('t. of 8ess.) 
IJlMi ; 3(> Se. Jur. 704). SCOT. 

f. liAio juap a tie rul — K.raminatiou 
of defeudatd -Co'defendant present on 
ttfhrdf of plaintitfA —Vvon the examina- 
tion of two 4leftH. iM'fore a master, he, 
at the re4iuest of their aolr., dlreeteil 
two other tleft**. i)resent on behalf 
4)f pltf., who was too ill to attend, to 
withilraw, but they refuwsi. The 
nuiaWr theri'upon 4iecUned to proceed 
with the examination //rm : the 

to he prt*«ent on behalf of pltL, if he was 
satlHfled that thin was rtHjuirt>4l for the 
proper reproMf^ntatlun of pltf.’s interest 
he might wquire such deft. t4> lie 


4‘xamlued tii'st, if be was to be called 
j»s a witu4*ss,- SiYKWiuuiiJ’ r. 
wiuuiiT (187‘J), K P. It. 81 CAN. 

g. Defendant —Durixoj exami' 

nation of codefendant.] — A special 
examin4*r luus authority to exclude one 
deft, from his ortlee during the examina- 
tion of co-dc'ft.. at the ri*4iuest of pltf. 
Gui.vkrwklt. V. lOnxKY (IHBJ), 10 
P. K. 57:).~ CAN. 

h. Cotin.>Kl's clerk — Witness's 

s(dicitor.] — Upon an examination befort* 
a special examiner at his chambers, the 
examining counsel has no right to have 
a clerk prt^sent to a-sai.st him. If the 
opposite party objects. It is within 
I he diseietioii of the examiner t«> 
exclude from his chambeirs even the 
Bolr. for tho examinant, if his presence 
Interferes, in tho examiner’s opinion, 
with the duo^ execution of his duty as 

re 

CAN, 

k. Counsel of j>artq affected.] 

— In an action against the maker &; 
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(2) All examiner in Chancery ha« no auUiority 
to determine whether questions as to the relevancy 
or advei-so nature of the evidence of a witness, 
but when the question as to his being adverse is 
likely to be raised the examiner should take down 
the questions as well as the answers upon which 
counter evidence may be required. At the hearing 
this leave cannot be given, because no new witness 
can then be called. — B ucki.ey v. Cooke (1854). 1 

K. & f. 29 ; 3 Eq. Kep. 138 ; 24 I.. .1. Ch. 24 ; 24 

L. T. O. S. 70 ; 3 W. U, 33 ; 09 E. U. 35H. 

Annidiiiions : — Gfurnilly, Mentd. Catlin (18;)4). IS Boav. 

;'»08 : Farmer r. Smith (1859), 23 J. 1\ 230. 

0470 , To determine admissibility of ques- 

tion.]— In an examination ttiken ex parte, tlie 
examiner ought not to refuse to allow questions 
to be put, unless upon maiU^rs w hich wx)uld clearly 
A: palpably nut bo evidence. — Ni'HK v. Wabmsley 
(1899), E. K. 2 Eq. 439 ; 1 4 E. T. 921 ; 11 W. U. 
88S. 

6471. — - — .j — Ey l^'nnigu 'Priluuials 

lOvidence Art, IS.")!) (e. 113)« exaruiuat ion upon 
oatli of a witness in a foreign action nia>’ lu* 
ordered, A a judge may give all such diivM-tious n>. 
t-o matters eoune;eU‘(l tlu'rewitli a.s may app»‘ar 
r(‘asonable, K just, A' the ordi*]* may l)e (mforeed 
in like inaniua* as an order of lie* sairu* kind in an 
Ihiglish aeiion: Held : (lie pc-rson (lir»‘et<*d (o 
take sueli examination ought not to limit th<‘ 
<juestioiLS by the rules as to admissibility of evi- 
(lence in this eountry, but. he may (*\ereise his 
tliscreiion in allowing eross-examination of friendly 
witnesses, or questions wliieli are totally irrelevant- 
or useful orilv for ilh^gitimab* pur[)oses. Dksilf.a 
r. Fells A: (fo. (1879), 10 E. T. 423, I). {\ 
Aiuioinlittn : Expld. Ecclrs v. JiUuUvlllc & Niish , illo 

Itailroad, [I!U2J 1 K. B. 135. 

6472. To allow witness to be treated as 

, , . OooKK, No. 9199, ante. 

6473. — — .] -(1) Wliere a w'itta^ss under 

exairiinaf ion before a spia ial (‘xaminer lias a 
document exhihit-<'(l to him by tla; solr. in the cause, 
even although that is thi; document t<»u<‘hing 
wliieli tin; ('xamination is taking place*, such act, 
.‘ilt-hough a highly imprope?- one, is not a <-ont<*mpt 
uf et . 

(2) Ender 15 A: 19 Vi< l . c. 89, s. P>1, the < t . has 
no power E» delegates to an eva-miner, wlad-hei* 
ge'tn^i'al or s[)ecial, the eliscridion to ( re*at w itnesstrs 
on <'xaminat-ion in chief as aeU erse*, suh je'el t hem 
to cross-examination. A speeial exaininn- has 
full [lower to regulate the (!xanuMation in re-gard (<i 
allowing a shortliaml wriU*r t<i he pii^se iil, <*!• in 
admitting the jmblie, as he phiases. W'Hhm r r. 
WiLKlNT (1858), J .lur. N. S. 804 ; 9 W. IE 9|;E 
Anwttution : As io (2) Refd. Ohlncti c. 'JVrifro (IS7I), 1(» 

('h. Ap|i. 127. 

6474. - ' .j is no rule tliat- a. 

witness on his examination in chief before the 


examiner may not be tixmEni jis a host ile witness. — 

OiiLSEX r. Terheho (1874), 10 Oh, App. 127 ; 44 

4., ,E Ch. 155 ; 31 1., T. 811 ; 23 W, H. 195, 1, (5, 
& E. JJ. 

Amwiaiion : — ^Refd. Ex p, Bottomley, 11909) 2 K. B. 14. 

6475. — ^ .] — Desilla v . Fells Ai Co., 

No. 9471, ante. 

6476. To determine order of witnesses.] ~ 

STUAitT r. Balkis Eo., No. 9502, post. 

6477. Whether proceedings private.]— U eubkut 
(I.ADY) r. llEUBKUT (EoHD) (1819). 2 Bag, Eon. 
293 ; 3 Ihullim. 34, 58 ; 191 E. li. 737, 1250, 1257. 

• AnmtfaHons : — Mentd. Harrison r. Sparrow (1842). 3 C’urt. 1 
B. r. Millia (1841), 10 I’L Fin. 534 ; Fonlon r. Living- 
Htone, J.iivliufslonc r. Jiivlngstonc (1859), 5 Jur. N. 8. 
1183 ; Beamish r. Beamisli (1801), 9 XL L. C’as. 274 ; 
Brook r. Brook (1801), 9 11. L. Cas. 193 ; Ogden v. Ogden, 
U90SJ r. 40. 

6478. .J— Wrioht il Wilkin, No. 9173, 

ante. 

6479. Whether written statement admitted.! 

On a eomniis.sion to examiiic w'it-ne.sses, a w'itiwss, 
after giving oral i‘\ideju*e, j>ut in a. docunumt 
w hieh h«; ealKnl a “ lt*gahs(’d copy ” t>f a de[)osit-ion 
whi(‘h iu' staleil liimself l-o liave mad** <*ight**en 
months <‘arli**r h**for*' the Uritish consul at t-h*' 
for*‘ign ])ort n(*ar w'hieh t he lo.ss oc('urre<l, tS: w'hich 
<lo* uiuent piu'[)ort-(‘d to contain (*vidt*nce (»f his 
ojunion as t-o the eii‘*’iimst-a.n(a's *»f Ih*^ v*'s.sel at- 
tlH* tinu* of t he loss. A: tlu^ witness stated tJjat h*^ 
now eonlii'm(‘d such di'j>ositiori ik- that- any dis- 
crej)ancy h(*t\v*‘*‘U the said v^^ hi.s pi’cseiit t-esthuoiiy 
must be a.U-jihut(‘d to the la}>.s*' of tinu* : Held: 
th(* doeum(‘nt w*a.s not- admissihh* in <‘\ iden(a\ • 
AL(H)(’K r. ItoYAL AsSUUANrE (hUO'N. 

(ISltl), 13 Q. B. 2i>2 ; IS I,. .E (.E E. 121; 12 

1.. r. O. S. 173 ; 13 .)nr. 1 15 ; I 19 E. It. 1275. 

6480. Who may attend Shorthand writer.] - 
WiiKiiiT r. Wilkin, No. 9iT3, mdc. 

in private examinauon in oanarupicy.) 
HANKl{i;i*'r<’V, \’ol. \'., pp. 918 h2l, Nos. 5552 - 
5591. 

In examinations under Companies Acts.] See 
< '*>.Mf*A MEs, \'ol. N.. pp. 897, 8})S, iNos. 9119 91 3E 


Sr L- -.1-:* r. ML ILfoiu'crioN oF I >o( r mija'I's *)R 
Sr L.nic'i'-MA I'l'i-a: *u<' A( ri**N a'c h^xAMiNA'i'DN. 

See. Nore, U. S. E., Old. .‘{7, i. 5, Ord. 59, r. 3. 

6481. Documents referred to by witness Become 
part of depositions.] I f a wit n<*ss e\amin*-d upon 
ini <*rrog.at ories nd’er.s to a wj'iling it-s**lt not t'vi- 
d<*m*‘, as **<)ntaining a st-atement of t.h<* fa-cts t/o 
w hich la* is intern )gat-e*E this wa it ing may he ]*<*a<l 
as p.'irt <»f his d<‘j)osit ion. l'\\r*'<>NLn. r. IIanso.n 
(ISOS), 1 (!/uiip. 171, N. IL 

6482. Production to witness Documents In 
hands of other party.] Ori an ai>i)lieation by d«‘ft. 


lmloi>tcr <*t H protrilsMiry n<itc jialgiuriit- 
went. X»y default aguirist the irid(jrser, 
hut the maker appeared Al uf»on Mio 
<!eiisent of pltfs. oht.airj»**l an order 
f*)r the exundaation l>ef**n; a Hixeiul 
examiner of the indorser A*. Ids hook- 
ke*a*er heiovo ilelivcry of defenet; : 
Jleld : the interests or l)»c Ind taxer as 
a party might he atTieted by the 
exainination. A he was eutitletl to havt* 
etninsel pmseiit up*»Ti Iht) examination 
to protect his interestH.-- H omimon 
Bank r. Bkll (189U), 13 P. H. 4 71. - 
CAN. 

jHsrretion of exo/ttiner.] - 

A special examiner has a di»eit?tion 
t<» admit or exclutie from his ehambers 
person** who desire to be nreoent upon 
an examination ; 6c where deft, attend ed 
for examination as a judgment debtor, 
but rt?fu»<Ml to answer <|ue«tloii8 unless 
a former i>artner of bis, wbo was present 


to insiruof. eounst l for the j*«tlgm<’fd j 
onuiltors. WiiH t'xc.hitled : I/tUl: Un* ; 
exarrnnor righlly exorcised Ids tllw- 
ort'tion in reftislng to t'xt.ludo, A: tJt ft. ; 
was ortlered tt* nttomi ag!tin i*t Ids ; 
own exptm.so. MKHi'nA.vrs Bank oi’ , 
' ('A\n»A r. Jvi'/n jir.M (|H9.'»), H» J'. it. 

! ;nw5. CAN. i 

' m. of i jtunitutiyni Inin- 

royatorirs.] All examinatit/ns un*h r 
I foreign ctnmtils.'-.iint must be hy 
I interrogatories, unless o 1 h<*r\\isr 
J arranged by oonseut.- - tOiiaanN r, 

I Elliot (1809>, 2 Lb. Ch. 171. CAN. 

I vied Vine examimiiwn 

i — Intriffiir queslions oj - VVJiere a 

1 eomnussion wits lssue*l to England 
to take evidence in a case involving 
many intrleate »iuesUon» of fact, tho ; 

! evidence waa ordertxJ to be taken in 
j vied vocf queHiious. Inste^ad of upon 
i iuterrogatorlcB.— WATttONT.McDo.NALP , 


(18,80). H 1*. H. 35 1. CAN. 

o. E fdni inntioH on nfjhhirkl Co// - 
iimd td rndUvrs athyrd thrrrin.] A 
party or vvi(n<*srt vvtir» has made an 
afthlavif in n cause is only liabh; 1»» Im 
exandfjed heffdo n Hf/eeial examiner 
/i; to tin* m/ittcrs tbe)<;in all<g(Ml, when 
n junlif/n *'n whirl* It inny Im) use*! is 
j>einJlt»g. “ ( i.i.NiUNMN*/ r. Vaio <U': 

( 1H70), 7 IL it. hi. —CAN. 

PART Vni. SECT. E SUB-SECT. 10. 

p. PrisJurfioji io V'ilnvsH liooha 
r('- (pjvumA'utH jtrtHlun'd in oction.l- 
Books docun*ent« produced in an 
aetifui may. when u i»roner wise *- 
ma<le out, be w;nt <iut of the jurl 
diction for tb,; purposti of the exainina- 
tiim of witncHWJH lwf*)ro a b/relgn 

rommiHslon. *“! * * 

ill another a^jilon, which ia ttuft iwlkx, 
will not be taken from the ofllc© for 
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Sect. J . — Exiiminaiion oj wUncsHCs : Suii-Hecia. 10, 

11, 1 2 i ;i.| 

for a cotnmis«ion to examine witnetiHCs abrotwl, the 
ct, refused to make it a part of the rule to call upon 
pltf, to prodtiee a hill of exchange in his possession 
at the lime of exeiaiting the commission. — Cun- 
UFrE V. WllITHHEAI) (1835), 3 Dowl. 03i. 

6483. - - .J Falk v, rAiiKKii (1817), 0 
1.. r. (), S. 200. 

6484. Document In court.] In trover for 
ceiDiin linit-^Mi Stat<*H treasury nut<>’S, the defence 
set up was, tliat the notes had been forced by pltf., 
who olT<*red them for salo t<j deft., by whom they 
were detained, it that, to pnjve this it wjis neC<‘wsary 
to send f)ut. a ('(jiiimission to evarnine witnesses in 
Amerit^a. On granting the commission, the ct. 
re<|uired defi . to deposit the notes with tlie masters. 
On the motion of deft, a rule was subsequently 
made for deliv«*)'ing out tin; notes to some person 
to he agreed on, oj* to be named by the mast/cr, for 
the jiurfuise of producing them to the witm.^sses 
under the commission, deft, giving security to the 
satisfaction of the nifister for th<*ir safe return, ik 
dep( ‘siting facsimiles in lieu of them. The (d. 
eonsidenal that tliis rule was comj)Ued with by 
depositing facsimile.s exhibiting in outline the 
llgures <S6 emblematical devic(*8 on the face of the 
nob's, together witli a traf'ing of the indorseimmts. 

llLtNTON V. J*KAiioi>y (181 1), 7 Man. (1. 3t)!) ; 

1 Scott, N. U, 117 ; 3 L. T, O. S. 201 ; 13r3 K. K.. 

100 . 

6486. “ - Original allldavit filed In 

proceedings.) Sejjdon v. Skodon (1810), tj 
L. r, O. S. 150, h. (!. 

6486. .J (Certain docunumts relating 
b> the sliipimmt of goods at Jlomhay having lu'eii 
returned ann<‘xed to a coiiiniission issued to tliat 
place for the purj^ose of taking evi<lence in af» 
action brought in tliis ct. upon a fiolicy of in.sur- 
a nee on part of t in* goods so sliipp<al, A: a 'nuinda- 
nim having issiu'd for the <^xamination of witnesses 
in a,n action brought in tin* <3. of lOxch. upon a 
polii’y on other goods a,llt?ged t/o hav^e IxHUi shipped 
on hoai'd the same v^essel, on tlu^ exeemt-ion of 
vvhieh writ t he same do<*uiucrits would he re(|uiied 
for the purpose of identithation or othemise, 
api)lieation was made b) this ct.. for leave to take, 
tluuu from tlw' ollice for t he purpose of t-lu'ir being 
sent out t^) Ihimhny with the tmuidiunus. The ct. 
lefused th<^ applicat ion inasmuch as the ca^se in this 
et. was sidi judicc, ^ the documents in que.stion 
miglit still he ivipiiriMl here, hut they sugge.sted an 
application t-o the 13. of Kxch. for leave to annex 
to the nuntdunius oOlce or ])hotographie co]3i«*s. - 
/»V STEPiiKN.s (lS7i), 1.. 11. [) V, T. 187; 22 W. If. 
tU5. 

6487. " Examination of married woman 


Power of attorney directing payment to husband.] — 

Allatp v. Bailey (1853), 1 W. R. 383. 

6488. Subject-matter of action.] — In an 

action of slander pltf. complained tlmt deft, 
accused her of stealing a certain brooch. Deft, 
pleaded statement was true. Pltf. said the bi-ooch 
had been in her possession before date of alleged 
theft. The ct. refused to order that the brooch be 
sent abroad b) l3C identified on commission.- - 
Leadeu V. Hmytii (1892), 8 T. L. R. 612, D. (J. 
AniuAaiion : — Overd. (’liaplio v. I’uttick, [1898] 2 Q. B. 160. 

6489. .] — Where witnesses are to be 

examined on commission out of the jurisdiction of 
the ct., an order may be made that the subjoct- 
inatter of the action shall be stmt out of the juris- 
diction for the puri)ose of identification by the 
witnesses. ”( hi AFLIN v. Puitick, [1898] 2 Q. B. 
160; 67 h. .1. Q. B. 516; 46 W. R. 481; 14 
T. b. R. 365 ; sub nom. (hiAFLiN v. Laing, 78 
J.. T. 410, (h A. 

AnmjUilion Apld. New Orleans 8.S. Co. r. London & 
Provincial Marine & (ieneral Insw., 11909] 1 K. B. 94 IL 


Suu-sEcT. J 1 .--Tuan.slation and Intehpukta- 
TION. 

6490. Depositions returned in foreign language — 
Translation on oath ordered.] “ Ward r. Willet, 
WILIACT r. WAitD (1699), 2 Price, 178, n. ; 146 

, K. R. 60. 

' Annotation : — Retd. Laragoity v. A.-G. (1816), 2 I’rice, 172. 

6491. Depositions should be returned in English. 
— A commi.ssi()n to examine witncs.se8 at Hamburg 
was directed to the jiidges of the chamber of com- 
merce of that city, or any two of them, who weD? 
directed to take the examinations in writing, k> 
t-o send the sanu^ to the Ct. of K. B. under their 
seal. The original examinations were taken down 
by an ollicer of the chamber of commerce, ai>- 
l)oinb*d for that jiiirpose, A entered by liim in the 
luiuutes of the ct., & these were signed by tin; 
judge's : -—Held : a copy of the examinalions, 
attested liy the above ollicer, under the seal of 
the (diamber of commerce, was not a proper 
return, or rect'ivable in evi(h'nc('. 

The commission directed the chamber of com- 
merce, or any two of them, on or before July U, 
then ensuing, to examine certain vvitnesse^s. Tlie 
chamber of commerce met on July 11, appoint'd 
t\v(3 eomrs. to take the examinations, A on July 15 
following tht‘ comrs. met ^ the witnesst's appeared 
before them : Senddc : the commission had con- 
tinuance from July 11, as the ct. would not intend 
that the witness<'s were not summoned on the 11th, 
A: the eoriimission adjourned till the 15th. 

Sanble : when a e(uiimi8sion to examine foreign 
witnesses is issued to another country, tiu'ir 


ueli 1‘urpeHO.— a’r.MiKK v. Gmon 
iNSUK.VNCK Go., (^UATJOT’S 
C\SK (1S81). 10 P. U, 413. CAN. 

q. Upon an cxaml' 

nullou of a party under r. 285, at 
I) of the iwl.lon onrller than an 

exainluatlon will he ordered oh of 
<*ourMeonly nmterlal documents fthouUl 
he nrodueed, wuoh a« would he produced 
in t he ordiiuvry etmrse at a later st-ogt', 
— GarKN V, Kkiui (1886), 11 P. It. 
128. CAN. 

poHttnwion of /Skjrmimmf.i— The _ 
that certain dixniuieuta written hy 
deft, to the ITovlncial Govt, are said 
to he neci^osory for u»o In 
examining &: cannot Iks removed from 
the provlnw. in not an ohlection, as 
coplee can lie oM.aliied & need. — 
i«oN Co. r. Kjuniv Co. 


(1916), 33 W, I,. R. 916. -C N. 

Orurinal vill Kxu.niinatum 
of attestinu uutnenH.] — In an action to 
recall the pr(d>ato of a will irranted 
t^velvc years previously a coininiHttiou 
to take the evidence of one of the 
attesting wltncsKCB of the will in 
A\istrnlia was gTaiitcd. The original 
will w'os onlercfl to he forwarded to 
the Kegistmr of the Supreme Ct. in 
N.SAV. for pn‘duction on the com* 
mtsHiun, imuH'r phot«»grapbs of it 
being llrst taken to the satisfaction 
of the Registrar in N.Z. Bouoon v. 
CHU'KKN (PM»;D, 23 N. Tj. H. 796. - 
N.Z. 

t. Mnsi properil/ tnark'ed 
refdrrtfi to in et*t<imer.) — DocuiuenU 
ushhI on the examination of wltneanes 
before an examiner mn«it l>e properly 
marked by the ollicer, ^ referred to In 


the evidence, otherwise they cannot 
he read at the hearing. — Hoi.i.yw(K>i) 
V. Waters (1857), C Or. 329, -CAN. 

a. Dt>cuments to be marked «jr ex- 
h\biis .\ — If documents ore produced 
hy the party under examination, the 
opposite party Is entitled to have them 
marked as exhibits.— H ands r. UrPKK 
Canada EuRNrrtTRK Co. (1887), 12 
P. R. 292.-~CAN. 

b. night of crarnin'er to reUtin^ 
Fees unpoid.) — The ct. Avill compel a 
oomr. examiiier to deliver, for the 
purposes of th<' suit, the do<niment« 
lodged with him for the examinatlou 
of witneoses, though be has not been 
paid his fees or expenses, the solr. 
undertaking to return them to the 
examiner outer the termination of the 
suit. — L ucan (Lord) v, 0’Mau.et 
( 1846), 8 I. Eq, R. 386,— IR. 
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answers returned to the Ot. of K. B. must be in 
Fnirlish.— Cl-AY V. STEPHENSON (1837), 7 Ad. ifc El. 
1S5 • 2 Nev. & r. K. B. 18U ; AViU. Woll. & Dav. 

I 0 L. J. K. B. 211 ; 1 Jur. 448 ; 112 K. R. 441. 
Annaotifni .—Retd. Lumley r. G ye (1854), 3 E, & B, 114. 

6492. Interpretation— At what stage done.] — 
Under a commission for the examination of French 
witnesses who could not speak lOnglish, the de- 
iiositions are not to be taken in Fivnch, but must 
be turned by the interpreter into English, be so 
taken down returned. — llKi.MoiiE (Lord) v, 

Anderson (1792), 4 Bro. U. C. 90 ; 2 (3ox, Eq. t-as. 
288 ; 29 K. R. 793. 

0493 ^ - ,j — -A commission for the ex- 

amination of witnesses in a foreign (oiintry, 
diiHJcted the comrs. to examine the witnc'ssi's on 
interrogatories, <& to reduce* the examinations into 
writing in the Englisli language, A simd tlie same 
to England, A to sw'ear an iuLTpretia* t-o inhTpret- 
Ihe deiiositions of such witnesses as did not undiu- 
stand the JOnglish language. It appi'arod by tlie 
return tliat the depositions, in the first instance, 
were 1‘educod into WTiting in t4ie foreign language, 
A traiislatc‘d by tlie inter] )i‘eter into tlie JOnglish 
language within an interval of six weeks : — field : 
the commission W'^as well executed by the <*omrs. 
ndiirning the depositions so translated into the 
English language. — Atkinh v. 1*almeu (1821), 4 
B. A Aid. 377 ; 106 E. U. 97,5. 

6494. — ■ What Is sufficient verifleation.j 
When a commission issues t<.> take the atiswiU’ of a 
f<)r<*igner a j)ower to take it through an iuterprt'ler 
when nec(‘ssary is vii'lually imjihed. If the eomrs. 
certify that deft, was duly sworn to such answi'rs 
ill ])ri'S(‘nc(‘ of th<^ comrs., A it apjx^ars by tlu* 
allidavit of a conn*, that tin* int ei’pret-t*!* was duly 
Hwairn, A that he behaves d(‘ft.. undei-stood the 
contents of the answer, it is suthcieiitly viuihetl.- - 
l.oiuiJiMAN V. Novaks (181<S), 6 Ih'ice, 108; 116 
E. R. 756. 

6495. * “ .] — (1) Wliere a commission 

to examine witnesses abroad issues under Evidenci^ 
on Uommission Act, 1831 (c. 22), s. •!, the names 
of the comrs. A tlie place at- which it is to lx* 
executed mu.st be specilied in the oidei* aut horising 
the commission, or in some sul)He(|uent onler. 

(2) A commission authorised tlie swearing of an 
inter])ivter on the examination of French witncss(‘s. 
4'he return show'cd that the interpreter hatl b<*en 
sworn, but did not state tliat he inter]>r<ded the 
evidence of any of the witnesses: field: un- 
necessary. 

(3) Tlie commission directed the witnesses to be 
examined ai)art- : — (^u. : whetJier the i*eturii must 
expressly stat* they wore so <*xamin«'d. (iREViLi.K 
r. Stui/a (1847), 1 I Q. B. 997 ; 2 N»*w Bract. Uas. 
399 ; 17 L. ,1. Q. B. I I ; 10 L. T. O. 8. 201 ; 12 
Our. 19 ; 116 K. R, 745. 

AmuAationti : — A» to (1) Retd, llowklnn v. BaMwiii (1851), 

10 Q. B. 37.5: BuHiani r. Mcars (18.58), 0 ^V. IL .5t‘7 ; 

Hodgo#* r. Gobi) (1807), 36 L. J. Q. B. 205. 

6496. In examination by examiners of 

court.] — Bute (Marquess) v. .Iames, No. 6119, 
ante. 


Sub-sect. 12. — Position of AVttne.s8p:s. 

6497. May be examined subsequently vlv& voce.j 
—It is not an objection to a witness tendered in 
proof of an exhibit vivd voce, that be has been 
previously examined as a Avitness under a com- 
mission. — Neep v. Abbot (1838), Loop. J*r, Uas. 
191 ; 2 Jur. 870 ; 47 E. R. 460. 

6498. .] — A reference was made to the 

master to ascertain cei^tain facts. Under this 
reference? a witness Avas examined iqion Avritten 


interrogatories, A his depositions were published. 
The Avitness was afterwards examined viva voce. 
The evidence of the witness given vivd voce was 
objected to before the master, but not on the 
pound of his having been examined before on 
intorropitories. The nuist or received the evidence. 
Exceptions were ta,k(*n to t he report on this giound. 
On the Jioaring of t he (exceptions ; 7/c/d .• tlu^ 

objection to the vivd voce evidence on the grouml 
of the witiRvss having Ikh‘U examined before co\ii(l 
not be raised. — Anduew v. Andrew (1819), IS 
L. .L (^h. 222 ; 13 L. T. O. S. 6 ; 13 Jur. 100. 

6499. Refusal to sign deposition.] Where a 
\vitm“.ss refuses to sign his depositions before a 
commission, A absconds, A violently r«‘fuses to 
compl(‘L‘ his examination, Ik* Avill be ordenMl to 
attend before the examiner at his own ex])(‘use, A 
put in his examination. -ropii.VM c. Buxton 
(1816), 6 L. T. U. S. 179. 

6500. Refusal to answer.] (U!ti,i.:i; r. W uion i , 

[ISOOJ W. N. 28. 

- In examinations under Companies Acts.) 

See UoMPANiEs, Vul. X., ]>]». 895, 896, Nos. (5102 - 
6111. 

6501. Refusal to be sworn -Without subpoena.] 

— l )t‘ft. was summon(Hl to cha in hers for cross- 
(‘xamination aft-i*r a decrei* in tlie suit. She Avas 
not (‘ross'cxamintal in chambers, hut wils siuwed 
with notice to atU'nd before^ the examiner, to be 
cross -(examined by him. Wh(*u la fore the ex- 
aminer, she r(‘fused to bi* svvoi'U, on tlie ground 
that shii was entitled to a suhptvHo (id lest ijicnudma, 
A that no special direction had givum by t.h<^ 

jndgi^ for her examinat ion : - field : slu; was 
(‘iitil'lcd to a subpouia, but. no sjiecial order of 
ct.-. was n(MM‘ssary to traresfer her examination from 
(‘liainbers U) the (‘Xaminei. -STEiUBNii c. .A'naor: 
(18.76), 26 L. ,1. Uh. 265 ; 28 L. T. O. S. 172 ; 2 
Jur. N. S. 1161 ; 5 W. K. 109. 

In examination under Companies Acts.] 

See UoMPANllCS, VoJ. N., ]). 895, No. 6101. 

6502. Refusal to attend -Without subpoena.] 

(1) A witness rt‘(|nired to attend Ix'fort* an e\- 
.'uniner under H. S. U., Ord. 37, r. 20, is not bound 
to attend unless .served wit-li a subpo*uH. 

(2) Th<?re is no geTuu'al rule as to tin* ordc'i’ of 
l>riorit y in wliich Avitru'sses are to bi^ (*xainin(‘(l 
biifon* an exainim*!* ; but th(^ examiner may exer- 
cise liis dis<T»4-ion as t-c> tlie most ('onvenimit order 
in which tlui examinat ion of the wit nesses may lx; 
taken. 

\V iiei’t* an 4‘xa.miner’s ci'rtilieat-t* has not Ixicn 
taken iqn its (ITcu’t will not be allowed t.o lx? stat/ed 
in ct. Stuart v. Bai.kis (k>. (1881), 53 L. .1. Uh. 
791 ; 50 L. T. 179 ; 32 W. It. 676, 

AntiofoJumtt : As to (1) Refd. 10- liaker. (’men'll r. fJakcr 

(1885), 51 Iv. J. Ch. 814. u. ; Towriuinl v. 'rioTiiund (U)05), 

113 L. t. use, 

6503. — - Officer of court.] AV* (ienfrai. 

Financiai. Bank, [1888] W. N, 17. 

— - In examinations under Companies Acts.] 

See COMPANIEH, Vol. X., 1>. 895, N(»s. 6091 6100. 

Attendance of witnesses on subpoena generally.] 

— Sec J^art V., Sect. .3, a rile , 

Examination of witnesses under Companies Acts 
generally .] — See (Iomi’anjes, \ Ol. X., jip. 891 909, 
Nos. 6066-BM9. 


8uB-.sE(rr. 13. Uorrkc noN of Evidenue. 

6504. Mistake of witness Whether further 
examination allowed.] — ^Randai.l v. Hicbauds 
(1663), Nel». 92 ; 1 Uai?. in Uh. 25 ; bYeern. Uh. 
178; 1 Kq. (.’as. Abr. 102; 21 K. It. 79H ; nulf 
nom.. Anon., 2 Eep Uas. Abr. 417. 
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Hi d, \ , -Examinallini oj wihieases: Huh-ftcd. 13. 

Heci. 2 : Sxift-Hed. \ , A,, li., C. d: 1). J 

6505. .j — Liberty was given, after 

puV)Jication had passed, to re-examine a witness 
to correct a mistake in his depositions as to the 
numbei-s of certain bank notes. — Anon. (1836), 5 
L, .J. Ch, 290. 

6506. — — - -.] -I’pciii a motion by pltf. to 

suppress a deposition, on the ground of a mistake 
of tiie witness in rnakifig it : Held : pltf. would be 
givfui leave, without prejudice to Uie deposition, 
to examine tlie witness again \ipon the same 
inb'rrogalory, deft, liaving liberty to cross- 
-examine the* witness at large. — Ldwardh v. 
Hhown (iHIa), r, L. T. O. S. 70 ; 0 .lur. 421. 

6507. Witness admitting perjury — Affidavit by 
witness as to perjury admitted.] "I'he Dentuhion 
{l«23), I Hag. Adm. 162, n. ; 166 K. U. 58. 

6508. Omission by examiner Leave to re- 
examine as to part omitted.] - Li belt y w-is given 
to pltf. U) r< -examine one of Ids witnesses t-) part 
of an interrogatory as t(j wliich tle^ examiner had 
omitted t-o t.ake (|(jwn the deposition. Ibuixu': r. 
ItiuixiE (1833), h Sim. 3.'')2 ; 58 K. It. 626. 

6509. Omission by witness Leave to re-examine 
refused.] It is in t he diser-dion of tlu,* ct. tor(;-open 
a eom mission, so as t-o enabh; a w'itn-*ss, who has 
been aln/ady ('xamined, t-o la? examirual again; 
but it i.s a disetetion to ix* sparingly exen^ised. 

Where a witne.ss had been (examined, re- 
examined. cross-examinetl before* a eoinr., the* 
ct;. re(fus<*(l te) r<‘-ofX‘n the eoirimission t^» enable* 
him te> .supply impext-ant facts omitte'el in bis 
e\ idexHc, altliexigh Ix^ eleposed ttiat it- was in ceuise*- 
epiene’e of resp.’s personal e>bs<'rvatiexis A' inte*!*- 
nii)tionH eliiring t-lie* e*\aimnatiein tli.at lie fex'got te» 
ment ion tlx'm at tliat t inu*. 

If the* e'omr. had repoiie'ei that I’esp, had .so con- 
duete’d liimst'lf eluring the e‘xamination as t-o elis- 
t,urb the mind of t-lx* wilru'ss. the et-. we»ulel have* 
ae'ceded to tin* application. Levan r. IVLMaiion 
A Levan (lS5t>), 2 Sw. A 'tr. 55 ; 28 L. .1. L. A M, 
HI ; LU K. It. 912. 

6510. Mistake in transcript of shorthand note 

Returned to examiner for amendment.] If aft«*i 
filing in t he Adrnlt-y. Le‘gislry t lu^ transcript of t he 
shorthand note's of the e'videnee* eif a witne.ss take*!) 
Ix'feiri' an e'xamiiX’V of t he* <*t-, a mistake is diseove*i‘e*el 
to hax e heeii made* by t he shoil hanel writer in t i-ans- 
eribing his note*.s. application shemld be* ma.ele* by 
the part> aggii«'ve*el te> t-lx* et. for an order direxding 
that tlx* transe iipt be^ taken oil the tile! A re*tui’iu*tl 
to the* e'xamiix*!* feir amenelm(‘nt, A tlx* e‘e>st-s 
ll\f're*l)y ine urre'el will be* e-o.sts ill tile* e*ause*. 
l\Nl’TsVe)i!i». jlS'.Ml L. 219; til L. 352; 39 
\V. IL 559 ; 7 Asp. M. 33. 


.Si e r 2. HOW EVIDENCE OBTAINED. 

Sni-sEe r. 1. t5).M.Missie>N, 

.1. 77 /f’ A pidicalioH. 

Whether allowed in criminal cases.; See Lkimi- i 
NAi. Law, \’o 1 . XI\’., p. 410 , Ne>s. ItlOt lOOS. i 

6511. What must be shown Names of ' 

PART Vlll. SECT. 2, SUB-SECT. 1. ~-A. 

0 . fiy nutHon hunfUr')* rrr- 

hrt/xih' - .\'of im -A <*exxiiiiH* 

sU>u te> xviuniae a witnesH abreya^l te) 
u.-ee UiH ovieleieuco ill a xoiulinff ri'fe^peiioei 
tei a uiarttor, sUemUl Ik^ u)e)voti for em 
thef^ nuiHtor’s ensrHtlcnte*, A: not on an 
atthlavit as to tlio fnetw. .Stkxukns r. 

Mkamw (ami tHigt), t C’h. Cli. iJOO. 

CAN. 

d. Jt'u married woman — XcvcK»i(u 


examiners.] — It is nut necessary, on applying for 
a commission to examine witnesses out of the; 
jurisdiction, to state the names of the examiners. ^ 
Fearon V, White (1837), 5 Dowl. 713 ; Will 
Woil. A Dav. 379. 

6512. Points of examination.] — Qu. : 

whether, upon an application to the masker for 
liis certificate of the necessity of a commission to 
examine witnesses, it is necessary to produce 
before him tlie interrogatories upon which it is 
intended to examine the witnesses. The practice 
in the ma.skrs’ offices in this respect differs. 

Pltfs. A defts. applied to the master for a cer- 
I tificate for a commission to examine witnesses 
abroad, A they produced to him the proposed in- 
terrogatories. He certified, in botii cases, that a 
j commission was necessary f^o examine witnesvses 
I umler the said interrogatories, A order's were 
made ac-^ordingly. The parties aft-^rwai-ds, by 
coiiserif;, obtained an order for a single eoinmissioii, 
directed to a sole corrir. Pltfs. examiu(‘d on fresh 
inti'jTogatories : -Held : (1 ) uruhu* the first orders 
the proceeding of pltfs. was irregular ; (2) it was 
(xpially so under tlie consent order; (3) the et., 
however, refuised to .suppi*ess the depositions, l)ut 
made pltfs. pay tlie costs of the application, A 
gave leave to dells, to apply to be put on a footing 
of (‘-luality with pltfs. Nelson (Lalj.) v. Lhid- 
POKT (Lord) (1813), 7 Leav. 195 ; 49 K. JL 1039. 

6513. Place where commission to be 

executed.] -Laoer r. Maule, No. 0372, ante. 

What must be proved.] -NVe Sect. 1, sub-sect. 0, 
L., (inle, 

li. Notice of Counnission . 

6514. Notice of execution of commission -To 
whom given — In interpleader.] -Notice of the 
exeeul/ion of a cdtumissioii to examine witnes.ses, 
was given t-o pltf., irr an inU*rj)leading bill, A n<it 
to deft. : -Held : this was good. — Huncannon r. 
Ua.mi'REll (1785), 2 Dick. 018; 21 K. JL 123, 
L. C. 

6515. — .] — In the (lourse of t he pi*o- 

<‘i*e<lings on a bill of intei-pleader a eomnii.ssion 
issix'il on t lu* jxirt of orx* deft, for tlu; examination 
ol wit-nes,ses of which notice wa.s given to pltf. hut- 
not to tlx* other deft.: — Held: this iiraclice, 
though it might be iiuouvenient, was not irregular. 

Lkymer i\ Lechanan (1788), 1 (Jox, iOip (5cs. 
125 ; 29 IL H. 1232, i.. (!. 

6516. — - — To opposite party.] — (leneral 

Old., JAd). 5, 1801, r. 22, do(;s not require fort j - 
eight hours’ not-iiu* of inb'utiun t-o examiixe to 
be given to t he wit ness, but U) the “ opposite 
])aity ’’ in tlx* eause oi* matter. The witness is 
eiititleil to rea.sonable iiotiix*, liaviiig regard to 
tlx* cireumsta flees of the case. — /ie North Whe:al 
Kxmoi'th Minino (5». (1802), 31 Leav. 028; I 
New Hep. 12 ; 7 L. T. 390 ; 8 .lur. N. S. 1108 ; 

I 1 W. H. ,58 ; 51 K. H. 1283. 

6517. — . - — Execution abroad.] - 

Ord., l‘Vb. 5, 1801, r, 22, requiring a party sum- 
moning a witness to give t-o the upposit-e party 
“ forty-eight hours’ notice at leiust of liis intention 
t-o examine or ci*oss-ex amine such witness,” w'iU 
not be applied .strictly in the case of an examina- 


/or ncjrt frit tni ~ il ushand t'tt-drfemhint.] 

A nmrrliMl woiuun deft, applied for u 
coiiuai.ssiou. Her huslxuul, wlio was 
also ti deft.. ap]>eiu\*d & support id tUc 
motion; — Held: u next friend was 
riecoiitiary tor Llie purposes of tlu> 
applieutioii, but the order vvoa made oa 
upon the applieailuu of botJh huj>band 
& wife. — tfXTARlO ItANK V. SMITH 

(18U(»). 0 Man. L. IL 600.- CAN. 

•. Xci'CHsily for consent Action ! 


hy Crown .] — On an application by 
deft, in a caoe wherein tfic Crown was 
pltf.. for the iasuo of a commission to 
examine inoterial viitiiCiweB whoHO 
evidence could not otberwiae, without 
conuideruble dlfficuJtie«, b<? procured : 
—I/cUl : the Crown had of rUirht a 
discretion in the matter, A without the 
consent of the CVown, the ct. could not 
exen'lso Ita jurisdiction. — A.-O. o 
C’ooivK (inrHi), U Ir. Jur. 51.— IR. 
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tlun taken ttbi*oad before examiners specially 
appointed. 

Sentble : an objection to a deposition on the 
ground of irregularity should be taken at the hear- 
ing when the deposition is tendered in evidence, & 
not by motion to take it off the file. — D e Biuto v. 
Hii.r.EL (1873), L. B. 15 Eq. 213 ; 42 li. J. Ch. 
307 ; 28 L. T. 59 ; 21 W. R. Sip. 

6518. To wiimssJP—Jie Noimi Wheal 

Exmouth Mining Co., No. 6516, ante. 

6519. Length of notioe.] — Where an answer 

is to be taken by commission in which pltf. joins 
pltf. is entitled to six days’ notice of the time & 
place of taking the answer to be given to the com- 
mission named by him & such notic should be a 
six days’ notice & signed by two of the other 
commissioners. — 1'ound v. Wildgoose (1820), 8 
J»rico, 102 ; 146 E. R. 1144. 

JrtTio^o/ion . -Dhtd. Hall ». Coauell (1839), 3 Y. & C. Ex. 

538. 

6520. When not misleading.] — Commission 

to take the answer of two defts., provided notice 
of the execution of the commission be given to J., 
who was pltf.’s attorney. The comrs. gave notice 
to .1 . of ilieir intention to executti a commission to 
examine witnesses, & thereupon exccuUid the com- 
mission as to one deft. : — Held : the execution was 
good, inasmuch as J. could not be deceived by the 
notice. 

Under a commission to take the answer of two 
def(>s., the comrs. may take the answf^r of one 
deft. only. — Hall v. Connell (1839), 3 Y. & C. Ex. 
528; 160E. R. 811. 

6521. Where no stipulation as to notice.] — 

On May 12, 1858, a commission issued, on i»ltf.’s 
application, to take evidence at New Y'^ork. On 
iNlay 28 pltf.’s attorney wrote to deft.’s attorney 
to inform him that he had sent out the com- 
mission. In reply, doft.’s attorney complained 
he had not had time to instruct his agent at New 
^’ol•k. On June 28 the commission returned. 
On the trial, at the sittings after Hilary Tenn, 
1859, deft. objectcMl to the reception of the evi- 
(l(mce taken under the cominissioJi, on ih(‘ ground 
that ho had received no notice of t he lime of taking 
the evidence at New' York : -Held : the (‘vidi'iice 
was properly receivetl, K unless the comtnission 
tM)ntained a special st ipulation as to notice, none 
was required. — W iitte i\ Hallkt (1859), 33 
J.. T. O. H. 91 ; 7 W. U. 108. 

C. Form of Order. 

»Vce, //(ur, U, S, C., Ord. 37, r. (i, Appemdix K., 
Foi-ms 36, 37. 

6522. General rule Order moulded to suit 
circumstances of case.] — Upon an applical i(»n for a 
eommission to examine witnesses abroad, the ci. 
will so mould the rule as U) meet the ]>eculiar cir- 
cumstances of the case. —Miu^s v. Wellhank 
( 1841), 3 Scott, N. R. 177. 

6523. What must be included- Names of wit- 
nesses.] —Reynard r. Cork (1831), 1 3’yr. 505, n. ; 
9 L. J. O. S. K. B. 326. 


6524. Or means ol identification.] — 

lie Laban (1854), 24 L. T. O. S. 116. 

$525. Place of examination.] —Reynaiu) 

f. Cope (1831), 1 Tyr. 605, n. ; 9 L. J. O. S. K. B. 
326. 

6528. .] — Greville r. Stulz, No. 

6495, anie. 

$527, .] — HoAVKiNs V. B.aldwin, No. 

0741, post, 

$528. .] — zVu order for a commission 

to examine witnesses upon interi*ogatorie8 in the 
United States of .tVmerica dii*ccted that the 
mterix>gatorie8 should be exlubited to the witnesses 
in the city of S. in the sUito of N.Y^ & ordered 
that the commission should be returned in England 
on or before Mar. 1, 1848 : — Held : the order w'as 
sufllciently specific as to the place wJiero &. the 
time when 4ho commission W'as to be executed. - - 
Buluam V, Meaks (1858), 31 L. T. O. 8. 186 ; 0 
W. R. 597. 

6529. Time & manner of examination.] - 

Reynard v. Cope (1831), 1 Tyr. .505, n. ; 9 J.. J. 
(). S. K. B. 326. 

6530. .] — Buluam v. Mears, No. 0528, 

ante, 

$531. Names of commissioners.] A 1 ) Under 

Evidence on Commission Act, 1831 (c. 22), s. 4, 
the order of a judge for issuing a commission to 
examine w'it nesses in places out of the jurisdiction 
of the ct. need not contain the names of the comrs. 

(2) The names of such comrs. as the parties 
agree upon may be inserted in the commission. 

(3) The commission need not be tested in Un'in. 
— Njcol V. Alison (1818), 11 Q. B. 1006 ; 3 New 
Bract. Cas. M ; 10 J.. T. O. S. 481 ; 116 E. U. 
749 ; nom. Nkhoi. v. Alison, 17 J.. J. Q. B. 
355 ; 12.1ur. 598. 

6532. Variance between order & commission - 
Clause in order directory.] —A judge’s order, under 
Evidence on Commission Act, 1831 (c. 22), s. 4, 
ordering a commission to issue for the examination 
of witnesses abroad, contained a clause that “ tla? 
depositions of every witness be signed by liim A 
the comr.” 1’h(i writ of commission contained no 
such clause. 3’he coinmissiori was duly ext'cufod, 
A the depositions nd-urned without the signat/ur*e 
of the witnesH(‘S : Held : tiio claus(‘ in Hie. order 
was merely dina tory. A a non*('oinplianre with 
it did not r<*nder tlu^ di^jxisitions inadiuissiblii in 
evidence under H(?et. HI against deft., who had 
refused to join in tin* eominisHif>n. lloD(iJ';s v, 
iUmn (1867), 1/. B. 2 (^ B. (i.52 ; 8 B. A S. 583 ; 36 
J.. ,1. U. B. 265 ; 16 U. T. 792 ; 15 W. B. 1038. 

I). Form of (’ommisaioti. 

aS’cc, aoir, K. H. C., Hrd. 37, i‘. 0, Afijieiidix ,1., 
Form 13. 

6533. Ordinary form followed Except In special 
circumstances.] The et. will n<d/, w itiiout special 
grounds, depart from the ordinary fonii of a com- 
mission for the examination of witnesses under 
iOvidencti on Coinmis.sion Aci, 1831 (c. 22). — 


PART VIII. SECT. 2, SUB-SECT. 1. -B. 

6618 i. Notice of exeevUion of com- 
minHimi — I'o whom ffiven — 7'o uiinxHs 
-Dcfendaret.) — An appointment. 
made tx p. by the master at (>., tor the 
examiaatioQ of deft, at his ufHce in O. 
A copy of the appointment & of a 
eubposna wa« served on deft, who re- 
sided In H., Que., A a copy of the 
appointment was served on deft.'s 
solr. : — Uelft : the pr<»cwdjng8 were 
reffular. — B ank ok BitmsH North 
Amjcjuca c. Edut (1882), » P. R. 396.— 
CAN. 

J. — VOL. XX ir. 


f. Ni/jWcirnri/,J- Nervicx) on 

clofi .'s tttt.omey iit his home at 9.30 p.m. 
on Saturday of an order A appointment 
to examiuo deft, at 2 p.ni. on the follow - 
ing Tuesdtnr, i« irregular, the notJee not 
being HUffleieat. — Sknn v, Hewitf 
(1879), 8 I’. It. 70.— CAN. 

,j — jt desirable 

that the opposite j>arty sboiihl iiavo 
roasonablo notice of an aiiplleation for 
an order to examine witneMhes In 
Ireland, under a cominlMsioii issued by 
the Judge ordinary of the Ct. of Idvorfso 
& Matrinionial Causes in England, A 


also be inforiiUMi ot the time A 
fixed for the holding of Hueh examUia- 
t ions, & f*f the names of the witnesses 
to be examined. — 1 'lack. r. IM.ack 
( 1800), 12 Ir. Jut. lUi.— IR. 

PART VIII. SECT. 2, SUB-SECT. I.— C. 

h. Settled by jiuiur — Appeal.] — 
Graham v. Bioklow ( 1911), 9 E. L. R. 
285.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. ~D. 

k. Variance hetvfeen order com- 
misKton. j “Where an order was made 

Q <4 
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Evidenoe. 


Heel, 2.—Iiow evidence obtained: Sub-sccI* 1, D*, 

FoLi^KTi’ V. Delany (1810), 7 V. B. 775 ; 137 E. R. 
307, 

6534« Form In cross-suits,] — Where the eainc 
i^Hues are raiscal in rross-suits, made neccaaary 
by the imperfect powers granted by tlie Tx^gislature 
to the ci., the et. will, as a general rule, stay one, 
^ that wit hout reference i^j t heir relative positions 
in the causcj list, in such a case, if a commission 
to examine witru'swis is granted, it will be drawn 
in such a form hh that the evidence shall bo avail- 
able in the stayed suit, should that come to a 
iiearing. (iHHoitNE Oshounk, Osjiounk v, 
OSHOUNE iV. Mahtelei (1803), 3 Sw. Tr. 327 ; 
33 I.. .). r. M. iSL A. 38 ; J) h. T. 150 ; 10 Jur. N. H. 
80, 

6535. What must be inserted - Commission to 
Judge of Indian Supreme Court —Pleadings at 
length.) A commisHion to examine witnesses, 
awa,r<Ied to the judges of r)ne of tlu; Huprcnie (Its. 
in India, under 13 (»eo. 3, c. 03, s. 41, ought to 
rocib* the pleadings at JongtJi.— MurtiiAY v. JiAW- 
FOIM) (1831), 7 Sim. 130 ; 58 F. U. 780. 

6536. Direction that commissioners be 
sworn -Omitted when directed to foreign Judge.] 
The ct. will grant a commission to examine wit- 
nesses, without the clause requiring the comrs. to 
tak(^ an oath, if, from the <;ircu instances, it appears 
that tlie commission cannot bo made available 
unless Unit clause Ik*, omitted. Thus, where a 
<omnusHiori t/o oxamirui witn(*sses had issued, 
dirocUHl to certain individuals at Hamburg, who 
were unable to enfon e the atteiidanc^e of some 
matiM'ial witn(‘sH(;H ; ^ it was stabid, on affidavit, 
that if a commission was directed to the judges of 
the (’t. of (■ornuKuce Uau'c, witliout such a clause, 
they, in all probability, would act, & would cx(?rcise 
their p(jw<'i’ U) comi)el the witness<.>s U} atbuid ife 
give evidence up(.m (uith : Held : the commission 
would be granbal without the clause n^quiring tlie 
cornrs. to be sworn, (’lay v. STEi’fiKNsox (1835), 
3 Ad. k> K1. 807 ; 1 liar. iVt W. 100 ; 5 Nev. k 
M.K. B. 318; 1 L. .1 , K . H. 2 1 2 ; 1 1 1 K. H, 020. 

; -Expld. K. e. Dou^flus (1840), 10 Q. It. 4‘i. 

Raid. Flsehcr r. Hjstaruy 31 It. T. O. S. 130. 

6537. - .] A eoimniasion i-o ex- 

amine witnesses, directed to the judges of a 
foreign ct., may Ik; issued without the usual 
clause retpiiring the comrs. to bo sworn. — I*oN8- 
FOHi> V. O'OoNNOit (1830), Ti M, k W. 073; 7 
Dowl. 800 ; 0 L. .). Fx. 00 ; 151 E, H. 280. 

6538. “ ,] Where a eommission 

had issued to a foreign country, requiring the 
comrs. to Ix^ sworn <V to administer an oath to the 
witnesst's, k tlepositions had be«'u taken by the 
t'omrs. k returned, but no oath had been taken by 
the comrs. or witneasi's, owing to a law of the 
foreij^n country that burgomasttirs alone should 
adminlsU?r oaths, ^ t hat no voluntary oaths should 
be taken ; Held : a new commission must issue 
to burgoiniistors to examine the witnesses, without 
i*equiring the burgomasters to b«‘ sworn. — B oelen 
r. Meuapkw (1851), 10 a B, 808 ; 20 L. ,1. P. 
172 ; 138 K. K. 355. 

Annotation Msntd. Luniley v. Gye (1854), 3 K. & IL 114. 

6639. Single oommisiioner— Power to 

self-ftdminlster oath.] — When a single ixmir. is 


appointed to take evidence abix>adf the commission 
should authorise him to administer the oath to 
himself.—WiLSOK v. Db OouiiON (1883), 22 Oh. 1). 
841 ; 53 L. J. Ch. 248 ; 48 L. T. 614 ; 31 W. R. 
8.39. 

6540. — — Names of witnesses — AH names need 
not be inserted.] — A commission to examine wit- 
nesses may be iss^d to examine other persons 
who may be found, as well as those who are named 

in moving for the commission. — t?. 

(1839), 3 .fur. 386. 

6541. Names of commissioners.] — Nicol v, 

Alison, No. 6531, ante. 

6542. .] — A commission for the ex- 

amination of witnesses abroad under Evidence on 
(Commission Act, 1831 (c. 22), s. 4, issued under a 
judge's order neither named the comi’s. nor th(j 
time*, place, or manner of examination ; — Held ; a 
verdict wouhl be set aside, which had been in- 
fluenced by the evidence so obtained. 

Qu. : wdiether a party who does not join in the 
commission, is entitled to notice of the seveial 
proceedings under it or to cross-examine the 
witness. —Htein KELLER V. Newton (1840), 6 Man. 
k (L 30, n. ; 8 Dowl. 579 ; 1 Scott, N. R. 148 ; 
9 li. .1. C. P. 262 ; ]3I E. R. 796 ; previous pro- 
ccedmf/s { 1 838) , 9 C. A P. 31 3, N. P. , 

A7iind(ttivn8 : — •Mentd. M‘(’omble v. Ant«n (1843), 6 Man. &: 

(j. 27 ; KobiuHoii t\ Daview (1879), 28 W. K. 265. 

6543. Place of examination.] - Htkin- 

KE1.LER f’. NKWTfm No. 6542, ante. 

6544. .] - Where a commission issued 

U* examin(3 witnesses re.siding at Macno, k else- 
where, in China, on interrogatories, the comrs. 
were i*<Mpiired fo summon tli<^ witnesses before 
them at Macao, k then k there to examine tliein : 
- Held : intermgatoricss takem at Clanton were not 
admissible. -Entvvistle r. Dent (1817), 8 L. T, 
O. H. 495. 

AtiaoUiHon Re!d. rireville r. tftulz (1847), 12 Jur. 

Variance between order & commission.]— 

No. 6532, ante, 

E. To What Places issued. 

Se(\ note, R. 8. (I, Ord. 37, r. 5. 

6545. Ireland.] — An attachment being taken out 
against deft, in Iixrland, since he coulci not be 
examined in person to the contempt, a commission 
was granted into Ireland to examine him. — Anon. 
(1729), Mos. 85 ; 25 E. K. 286, L. (I 

6546. India — East India Company Act, 1773 
(c. 63).]-— (/’oinmission for examination of witnesses 
was directed to B. in India, notwitlistanding above 
Act, sect. 44 . — Baskett v. Toosey (1822), 6 
Madd. 201 ; 56 K. R. 1090. 

6547. Evidence on Commission Act, 1831 (c. 22) 
— Places outside the dominions.] — Under above 
Act, sect. 4 , the power of the cts. at Westminster 
to issue commissions for the examination of 
witnesses abroad, is not confined to cases when? 
the witnesses reside within the King’s dominions. — 
Duckett r. William.s (1831), 1 Or. & J. 510 ; 1 
Tyr. 502 ; 9 L, .1. O. 8. Ex. 177 ; USE. R. 1525. 

.’ — Reid. Ca«toIU r. Groom (1852), 18 Q. B. 490. 

6548. — ,] — A commission to examine 

a witness on interrogatories under above Act, 
stjct. 1, may lasue to a place not within the 


for a <M>mml**Klon t^o cxAmlae M. virA 
voce Si other wltnofc'Hea on lutemifira- 
toriiM : — itdd : the c'ouiml«irton 
not lamie to examine M. only, without 
atnonding the order. — S mith v. Bab- 
cock (1881). 9 P. E. 175.— CAN. 

1. AniendmnU of — A^itional icif- 
i»e«iie«.p~Huie for oommlwfon amended 
by adalTDir H«rtnhmion to examine, in 


addition to the wltnewi speclfled 1 
original rule, any othere. — Salteb i 
ITuoines (1854), Jamen. 2(8,— CAN, 


^ w. Mi^tke %n Mile of caaee — 
Kffrd of .) — A miftiako In the IntituUns 
OT the ^nse in the oommlsKioa. deft, 
^rinir been utrled William iaAtead of 
ganinef, la fatal to it. Itc tho taking of 
ta© eviaeiiee under ft it a void pro- 


ceeding. — G kaham V. Strwaht pSBSK 
16 C. P. 169.— CAN. 


PART VIII. SECT. 2, 8UB*S£0T. 1.— E. 

n. Partu out of jueUdieiion - — 
Mast convenient place wUkin juriaOc- 
A party out of the ftuisdiotion 
will be ordered to be examined at that 
place within the juriacUotioo irhe«e. In 
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dominions of Her Majesty. — ^K endall v, Unitt 
( 1839), 3 Jur. 652. 

0549 . .]~-Tho ct. has power under 

above Act, sect. 1 , to issue a commission to examine 
witnesses in China, & a Tncmdamua for that purpose 
is unnecessary. — ^A non. (1840), 4 Jur. 609, 

6550. British Colony.] — Under above Act 

the ct. or a judge has power to issue a commission 
to a British colony for the examination of wit- 
nesses on interix>gatorie 8 . — Solaman v. Cohen 
(1851), 15 Jur. 362. 

6551. Hostile country.] — A commission to take 
an answer of a person rodent in a foreign country 
at war with us, must be executed in that very 
country ; a commission to examine witnesses at 

the nearest neutral port. v. Romney (1746), 

Amb. 62 ; 27 PI. R, 35. 

6552. ,] — Commission was issued to examine 

witnesses in an enemy’s country. — C-AHH j. r. 
Shepheud (1806), 12 Ves. 335 ; 33 E. R. 127, 
I.. C. 

6553. .] — A commission will not be granted 

for the examination of witnesses in a hostile 
country. — Bathuck u. Buba (1865), 16 C. B. 492 ; 
3 C. L. R. 921 ; 25 L. T. O. H. 161 ; 1 Jur. N. S. 
1020 ; 139 E. R. 851 ; aul) 'nom. Baiiwick v. 

Buber, 10 J. 1*. 391 ; 3 W. R. 521 ; aubnequent 
proccedingst sub nom, Barrick v, Buba (1857), 2 
0. B. N. 8 . 563. 

6554. .] — Oppbnueimbhv. Robinson South 

African Bankino Co., IjTd. (1900), Throes, 
Jan. 31, May, 31. 

F. T'inie allowed for Commission. 

6555* Commission executed on day returnable.] — 
Commission was executed after four in tlio after- 
noon of the day on which it was returnable : — 
Held : it was regular. — Moreton v. Moreton 
(1710), Dick. 21 ; 21 E. R. 174, L. C. 

6658. Time not limited by order.] —Upon a 
motion for a commission to take deft.’s examina- 
tion the time is left to the mast<3r & not limited by 
the oixler, — IIairhy v. Emmet (1800), 5 Ves. 083 ; 
31 E. R. 803, L. 0. 

6667. Reasonable time allowed.] — TJie ct. will 
not postpone the trial of an Information on the 
application of deft., on the ground of his com- 
mission to examine witnesses abroad not having 
been returned, if they tliink that there have been 
sufllcient time for its return. 

It should be stated in the affidavit, in support 
of such an application, that the return is expect/cd, 
& when. — A.-G. v. Larauoity (1810), 3 Pri(-e, 
221; 146 P). K. 242 ; previous proceedings^ sub 
nom. Larauoity v. A.-G., 2f Price, 172. 

6558. .] — Commiasions for the examination 

of witnesses abroad, reiurmible without deday, 
need not be returned within the same period os 
home commissions, viz. before the end of the term 
next after they are issued ; but a I'easonable time 
is allowed according to circumstances. — Wake v. 
PRANKUN (1822), 1 Him. & 8 t. 95 ; 67 E. R. 38. 

6559. .]—IlEYKARU V. Cope (1831), 1 Tyr. 

606, n. ; 9 h. J. O. 8 . K. B. 326. 

6560. Whether time extended.] — Tlie ct. cannot 
extend the time mentioned in a commission for 


the examination of witnesses. — H aia. v. De Tastrt 
(1822), 6 Madd. 289 ; 56 E. R. 1003. 

6561. .] — Issue being joined in a cause in 

Apr. 1843, a commission to take evidence was not 
sued out by defts. till 1845, in the month of Oct. 
of which year publication was enlarged to Hilary 
Term then next, then to Mar., then to the begin- 
ning of this present Trinity Term, & it wtis now 
sought to enlarge it ti> the end of the term. The 
evidence was being taken in Mexico by the ^ents 
of deft., & it was stated on affidavit to be difficult 
to obtain it, tis well from the nature of tiio ovldeiK^o 
itself 08 the course of proceeding usual in Mexico ; 
A on the oath of defts. that there “ wtis a reason- 
ably near prospect ” of the commission being 
returned by the end of the Term : — Held : the 
motion would be granted.— Kinder c. Ashburton 
(Lord) (1816), 7 L. T. O. 8. 222. 

6562. - The ct, will enlarge the time for 

returning a commission for taking the acknow- 
ledgment of a married woman abroad, under 
Paines & Recoveries Act, 1833 (c. 71), where, by 
reason of the remoteness of tlu^ residences of the 
parties, the time allowed has proved too shori. — 
fie Booth (1K5S), 5 (I B. N. H. 516 ; 28 L. J. 0. V. 
1,38 ; 32 L. T. O. 8. 107 ; 4 Jur. N. 8. 1301 ; 111 
E. R. 218. 

Annotation -Eipld. He CarU'r (1801), 9 C. D. N. 8. 7fll. 

6563. .) — Procter v. Tvlkr (1887), 3 

T. L. U. 282, D. C. 


(L Kffevt of {Jrder. 

6564. How far stay of proceedings.] —A rule of 
ct. for tlie examination of witnesses on interro- 
gatories in a foreign country, is not an absolute 
stay of proceedings but only a lhrut(*d one. — 
P^jRBKS V. Wells (J835), 3 Dowl. 318. 

6565. Revocation of notice of trial given by appli- 
cant.] -An order of a judge directing that a com- 
mission issue for the oxaTrunation of witnesses 
abroad on bclialf of pltf., if served on deft ’s 
attorney, is a revocation of a notice of ti’ial which 
pltf ’s attorney may have given, A if i>itf. choose 
not to avail himself of the order, lie cannot pro- 
ceed to trial without giving fn?s)i notice In the 
regular way. — DUFiaiCLD v. Morrett (1810), 7 
E. T. O. 8 . 28. 


H. licmiinerat 'ion of Commissioner. 

6566. How recoverable — By action.]— An rtssuwip- 
sH lies on a promise to pay in consideration of 
pltf.’s liavlng si;rved as a comr. at request of doft. 
on a commission out of the exchecpnjr in a cause 
depcmdbig before the barons. 

This action [by a comr. for bis labour j well lies 
upon this matter ; for though a comr. is an 
officer of the ct., yet they cannot compel him to 
attend against his will, A therefore iho parties are 
to take care to name such persons who will serve 
therein ; A it is reasonable that it should be at 
the charge of him for whom ho 
UUR ) — 8TOKELD V. OOLLINOBON (1691), CanJl. 

208; 00 R n. 724 ; xub 

Cloi.usoK, Oomb. 180 ; 7 ; I<1 Mod. 

Ren. 0 ; 1 Sftik. 5 1 Sbow- 


the oplalou of the ct., It Is most ex- 
pedient that the examtuetlou Bbould 
be held, ft uot ueoeesarilj that newest 
to his plaoe of abode. — S mith v. Bab- 
cock (USD. 9 P. R. 97.— CAN. 

PART Vni. SECT, 2, SUB-SECT. l.—F. 

o. Oeneral rule ,} — An order for & 
oommlMdon to examine wi tn esse s 
should state the time within which it 
is to be execute. When no tizxie Is 


Bpeclfled, the proper 

tn^ plti* ptooeod witUln ft 


time, or pay Jett, his costs. “I arh^. 
HowLiN (1837), 


Sam'ft He. 124.— IR. 
p. Whether time extended- 1 Uness of 
commissioner.y^Where a commJ*wioii 
to Uke eridenoe abroad could u«t bo 
executed in time by reason of the lUnciw 
of the commhsrfoner, pltf. was allowed 
further time to set the cause down for 
examination ft hearloF.' — MclxTYttE v. 


Canada (X». (1809), 2 Ch. Oh. 464.— 

CAN. 

PART VIU. SECT. 2 , SUB-SECT, 1.— H. 

6566 1. Jfow reeotferable—lfy aetion,] 
— A comr. for taklnir crldenoe In a oofi' 
tested doetton u'igbt malutaJn an 
action tor bis feer. ft was not restricted 
to tbe remedy grlren under the reew- 
nl»aiicc.— B ubritt e, Hasultob ( 166 ( 1 ), 
1ft V. C. a 401.- CAN. 

9 4 2 
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iifect, 2, — How evidence obtained: Snh-aect. 1, J/., 
cfc J . I 

6567. Reference to master.] — The ct. 

will restrain comrs. for examining witnesses from 
bringing an action for their fees against a solr. in 
the cause, &; will refer it to the master to ascertain 
what is clue to them. — B lundeu^ v. Gladstone 
( 1839), 9 Bim. 455 ; 8 L. J. Oh. 109 ; 3 Jur. 431 ; 
59 E. R. 434. 

Annotaiion : — ^Distd. rarsone r. Beau (1860), 19 L. J. Clt. 

204. 

0503^ .] — Comrs. for the examina- 

tion of witnesses restrained fj'om prosecuting an 
action at law for the recovery of their fee.s, & a 
reference made to the master to ascertain what 
was due io them. — A mbhosk v. Dunmow Union 
( 1844),8 Beav. 43; 3 L. T. O. 8. 339; 50 E. R. 17. 

3500. By lien on depositions.] — Comrs. for 

the examination of witnesses have a lien on the 
depositions for their fees, ^ will not be compelled 
to return them, until tla^y liave received payment. 
— PPJTEUH V. Bkeh (1851), 14 Beav. 101 ; 20 

L. J. Ch. 421 : 18 U. T. O. 8. 23 ; 15 Jur. 1021 ; 
51 E. R. 224. 

6670. .] — A barrister lias a lien for 

fees on a commission. — Hmjtii v. ITaixen (1801), 
2 E. At E. 078, N. P. 

6671. How calculated.] — Comrs, in the country 
cannot, on any accoimt, take more than 20s. for 
their attendance, At charges beyond that sum must 
be struck out of the bill (IjOUD Tiiuulow, C.). — 
Ex p. Paget (1780), 2 Bro. 0. C. 50 ; 29 E. R. 
27, L. C. 

6572. By day.] — Commissioners for the ex- 

amination of witnesses ought not to be paid accord- 
ing to tho number of ottlee folios of the depositions, 
but iiccording to the number of days on which 
tiiey actually ait. -8 m all r. Ai'TW’ood (1834), 1 
Y. At Ex. 37 : 4 1.. J. Ex. E<i. 1 ; 100 E. R 10. 
Annotaiion : — Kentd. Doylo r. Muntz (1840), Ct Hare, 609. 

6673. Special examiner.] — 8i)ecial 

examiners are entith^d to a fee of 5 guineas a day 
only. 

Scmblc : th(4r clerks are (*ntitk‘d to 5^. per diem. 

No extra fee is payable for an extended sitting 
during a day, nor for the preliminary labour of 
reading the papei's.- Payne v, Eitile (1855), 21 
Beav. 05 ; 52 E. R. 783. 

6674. ,J- The sum of £2 2.^. a day, 

whhdi a special exuinimu* is tmtiiled to niceivi' for 

e6§9i. litflicnmidcjtomtiimH,]- ■ 

'Phe rt. will eotiipel a tuuur. eMiiniiu't' 
to deliver, for the punioM^^a of the Kult, 
the doouineiits lodged with him for the 
CMunluation t>f witnesses, thouRh he 
has not Imm u luiid hin fiH’S or expeiiHes, 
the Holr. imderlakluK: to rotura them 
to the examiner after the tormiiiutlon 
of the suit. — Li!<'an (Loud) r. g'Mai - 
DBV (1846), 8 1. Eq. It. ttSO.- IB, 

66761. J:y whom pai/ohle .] — All who 
tuke an active port iu the cuko hetoiv 
u comr. for takluK evJdciuHj themin 
are liable for hia f<,*ca it, not the jhu-soii 
only on whoiw) written ri'queat tlie 
evidence was taken. — BuuRi'iT v. 

IlAMimiN (1M«0), 18 C’. H. 401.-- 

CAN. 

q. Commi^oner upintinUd hy 

mirtifu/i jvintly.y- l\y eonsent of nltr. 

& deft., a conuulHBion wtu* ls«ueti to 
JM. to examine witneases, &. under It 
put. examined on the direct, Sl deft, 
merely cixwiw-exanilutMl. On « motion 
by M. against deft., for ouc^half of hi)* 
fees & exj>eiiae» as <‘omr, : — Itchl : he 
waa to be i*on«!ildered as having under- 
taken & been apjpointed to the ofhet*. 
oil the joint retainer of the pnrt.les, 8: 
his motion wa« gi anted with coats. — 

MI1.LNKH It. dosKrti (1840), 6 I. Eq. IJ. 

214.— IB. 


ids expenses under the i*egulations subjoined to the 
Consolidated Orders, is a fixed sum payable in 
every case, without reference to the amount of 
expenses actually incurred by the special ex- 
aminer, & does not include the expense of toing 
a room for the purpose of the examination. — 
Wright v, Larmtth (1870), L. R. 10 Eq. 139 ; 22 
L. T. 903 ; 18 W. R. 1103. 

6575 . Fee for reading pleadings.] — Howell 

V, Tyler, No. 6747, post 

6676. By whom payable.] — ;On a petition by the 
comr. appointed to examine -witnesses in the cause, 
the solr. for defbs. was ordered to pay the comr.’s 
expenses in attending the commission, Ac the costs 
of tliis petition, although he had given no personal 
guarantee for the payment of such expenses. — 
Parsons p. Benn (1850), 19 I.. J. Oh. 264. 

7. Mwconducl of C o minis ffiemer. 

6677. How rectified.] --Anon. (1603), Cary, 30 ; 
21 E. R. 16. 

6678. .] - Morgan v. Bowdleu (1634), 

Toth. 40 ; 21 E. R. 117. 

6679. Ground for suppressing depositions.] - 
Dedore V. Bay (1702), 2 Fowler’s Excheipier 
Practice, 134. 

6500 . Evidence taken by clerk — & com- 

municated to other side.] — Depositions taken by 
commission, wx‘re suppressed, it appearing that 
the evidence had been taken by the clerk to the 
comi*8., that the elfect of some of the depositions 
had been communicaii'd to the agent on the other 
side.— Lennox v. Munningb (1828), 2 Y. Sc J. 
483 ; 148 E. K. 1009. 

6501 . Depositions taken Irregularly.] - 

Depositions were suppressed for irregularity in the 
order under wliich they had been taken. The. 
examiner, on the witnesses again going before him 
for examination under an order for that purposes 
read over to iliem tlieir depositions taken under 
the former order, A.' inquired xvhether they wen*. 
correct ; & on being answered in the altimiative, 
be caused them to be signed by the witnesses : — 
Held: the dcpo.sitions must be suppressed as 
liaving been irregularlv taken.- -A. -G. r. Netuer- 
COTE (1839), 10 Sim. 311 ; 9 U .1. (4i. 17 ; 59 
E. R.634. , , 

Suppressing depositions generally.] — *Scc hub- 
sect. L .1 post. 

6682. Ground for issuing new commission.] — 


r. .1 — lU'ft. iihsentiMl to 

tlu^ aiipointnioiit of the porson iiomi- 
mU.iMl comr. oxumiiuT by pUf. Ho 
o root} -ox am I noil oiio of jjltf.'ts witnoasoa, 
but did not oxaiiilno any witnoHr on 
the diivct: — Held: bo was bound to 
pay the oonts 8: cxponHOs IncuiTcd by 
r()aHon of his n ohm 'examination, viz. 
for the otteiulanco of the cimir. during 
the time occupied by the crocH* 
examination. Sc tor IngrobHing the 
depOHitioiiH to ero«<H inierrogutorles ; 
but, net U) contribute to the comr.'s 
travelling expciiHeM. — PoGKiis v. 
AYLMjai (1843), 6 1, Kq. K, 680.— IB. 

>. Ctnnminsioner in amicated elec- 
tion for jA'irijdaiivr Council — Whether 
enlitlcd .\ — BuHRiTr v. Jonks (1800), 19 
I . C. }{. 194.— CAN. 

t. Discretion of taainy muster . \ — 
I’be coPtM of exeeutliig a t'Oiimilssion 
are entirely iu the discretion f»f tJie 
most oi.— Fox r. Toronto Sc. Nu’isaixo 
By. Co. (1877), 7 P. K. 167.— CAN. 

a. — — .{— JV« (JHASsrmiAM (1873), 
12 13. L. li. App. 4.— IND. 

b. How payable — Fxamiiwtion be- 
fore deptity clerk of Croton — A^ot acting 
in official capacity.] — Whei© an ex- 
amination of pariloH puiauant to 

1 li. S. O.. 1877, c. 60, 8. 161, take* place 


befoi'e a deputy clerk of tho Crown, 
though not designated in the order hm 
acting in hiM oflicial capacity, the fi-es 
for Much examination are payable in 
HtarnpH Sc not in money.- — D kxmark v. 
MeCoNAGiiY' (1879), 8 P. H. 13(1. — 
CAN. 

c. On nhat scale payalde .] — The 
ct., in appointing a comr. to take 
evidence in Knglajid, expects that the 
fees of Huch comr. will not exceed thow' 
which tho Supremo Ct. in Englami 
would olloiv to a spwiol examiner or 
comr. acting in England under its 
orders. If the partlea dcHii-e that 
higher fees Bhoulu i>e aUowod to the 
vohir. whom they name, they should 
fditain on order from tho judge appoint • 
ing the comr. — G()(^UI-DA s BupabdAh 
Manu^factukinu Co., Ltd. r. So>n 
(1890), I. L. K. 16 Bom. 209.— IND. 

PABT VIII. SECT. 2, SUB-SECT. 1.- I. 

65811. Cround for suppresftmg deposi- 
tions - — Depositions taken irregul^t y. 1 
— foiulgn coimhlsaion directed the 
comr. U) ri'ducp the queatioua Sc answ ers 
to writing. lie took down the evi- 
dence of some of tho wltnoesw in 
narrative form : — Held : a fatal objec- 
tion. — Gkkdron V. Manitoba 
Ck). (1891), 7 Man. L. It- 484. — CAN, 
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Dedouic r. Day (1702), 2 Fowler's Exchequer 
Practice 131. 

6583. Non-attendance of commissioners.] — 

Where comre. on one side do not attend, in order 
to have a new commission the affidavit must Rtat.e 
that the party or his agents liave not seen, hciird, 
or been infoimod of the depositions on t he other 
side. — G east t\ Baubeh (1785), 2 Bro. C. O. I ; 
29 E. R. 1, L. C. 

6584. Refusal to proceed.] — 0t>mmis8ion 

for examination of witnesses runs jointly A? 
severally. A second commission grouted on a 
suggestion that one comr. being absent, the other 
had not thought liimself at liberty to proe<*ed 
alone.—TiTE Cehes (1800), 3 Ch. Hob. 129; 1(15 
E. R. 410. 

05g5, .] — Saykh V. Wao.staff, No. 0435, 

aa/e. 

Issue of new commission generally.] - Sub- 
sect. 1 , K., post. 

./. Sup])r{\<isi()n of Dcpo.<Uio}is, 

6586. Grounds . for suppression- Commission 
issued irregularly.] — Rakoau. v. Htchauds ( 1«>03), 
Nels. 92 ; I ('as. in t'li. 25 ; 1 Eq. ('as. Abr. 102 ; 
Freem. Oh. 178 ; 21 E. R. 798 ; sub vom. Anon., 
2 Eq. Oas. Abr. 417. 

6587. Clerk to solicitor of parly acting as 

clerk of commission.] — Depositions suppressed, 
because the clerk of jdtf.'s solr. sat as clerk t-o the 
comrs. — Newton v. Foot (1080), 2 Dick. 793; 
2 Rep. Ch. 393 ; 21 E. K. 179. ^ 

AnnotaJion "Retd. Shaw a LliuDcy (ISOS), 15 \ ch. .1M). 

6588. .] — Depositions wtTv sup- 
pressed, the comrs, having (‘injiloyed Die clerk of 
one of the i)arties as their chu’k. -Shaw r. Eini>sky 
( 1808), 15 Vos. 380 ; 33 E. R. 798. E. C. 

Annoiaiio^is :-~Reld, Hood r. Pinna (is:n). 1 Mm. lol ; 

A.-O. tJ. Nethercoat (isaii). \) L. J. Oh. !<• 

Solicitor of party acting as commissioner.! 

See Nos. 0433. 0434, 0430, a Hie, 

6589. Expiry of time.] IIamond r. - 

(1727), 1 Dick. 50 : 21 E. R. 180. 

6590. Depositions taken after abatement.) 

Depositions were allowed to bo read, though taken 
during an abatement.— 'Pin )M1 'son r. Took (1733), 
1 Dick. J I.') ; 21 E. R. 212 : siih nom. Tii()MI»s<in s 
Cask, 3 I*. Wins. 9.5, E. ('. 

6591. Misconduct of witness -Refreshing 

memory.] - Dci)osit ion suppressed [by reason ol an 
error of cornr.s.] A a re-(.*xaininat ion directed ; the 
deposition being tak<*n from the witness, using 
during the exainmaDon full minutes in wilting, 


PART VIII. SECT. 2, SUB-SECT. 1.-- J. 

6586 i. Grounds for auppres»ion'~Com - 
Tnwfrion isstufd irregtihirly.] finder an 
order to Uko evidence on corajiilHsioii 
11)0 evidence can only he token 
on IntoiTOga lories unless oth(*rwl8C 
ordered. Under sneAi order a eoin- 
jiiission waa issued to take t he evidinico 
vied Wife :~IleUi ; the coimnlMHion 
was irregular the depositions wore 
RupnrosscHl. — ^Vatts y. A ndkiison 
(l^gS). 5 Man. h. H. 291.- CAN. 

<1, Misconduct of uilncss-- 

ComntunicuHna \cith party cofitrary w 
order o/ iudge.]— Where o witness under 
examination dc bene rsae before a hidgu 
had held coniinunication rehitlvo to tho 
HUit with one of tho parties duringr an 
mljoumment of the examiimtlom ik)U 
withatanding a caution to the contrary 
given him by the Judge : — //rW .• not 
a eumcient ifround for 
examination. — H oe d. 

KEnAX»R (1845). 2 Kerr. b 43 .---CAN. 

0^ jVon-coTnpliunce with di- 

reviiona— Whether aN r. 

HRUMMOvn, 14 C. li. T. <lcc. N. 24 . 

CAN. 


which she 8tat.ed to have been originally her own, 
put into method by the attorney & so copied wltli 
some corrections by herself.— F erky v, Fwher 
( 1753), cited in 16 Ves. 382 ; 33 K. R. 709 ; 
ftom. Anon., Amb. 252 ; 3 Keuy. 27 ; cited in 3 
Term Rep. 752, E. O, 

Anao/rtWons Conid. Shaw' r. Xdndscy (1808), U* Vur. 880, 
Raid. Hoe d. Church iSc PhiUlpH r. Pcrklna U7l)0), ,1 Term 
Hep. i4U ; Hood v. Pimm (1831), 4 81m. 101. 

6592. Refusal to be cross-examined.] 

— P^lowkrday V. OoKLET (1759), I Dick. 288 ; 21 
E. H. 279. 

6593. »] — The it*fuaal of a witness 

to be cross-examined is no ixuison for suppressing 
his deposition, but the adverse party must at the 
lime enforce siuih right of cross-examination as 
he has.— OouuTKNAY r. Hoskins (1829), 2 Russ. 
253 ; 38 E. R 331. 

Antudaiion : — Mentd. Whitaker v. Wrlgbt (1844), 3 Haro, 
412. 

Misconduct of commissioner.] — See Bub- 

sect. 1,1., ante. 

6594. Conversation between party & adverse 

witness.] — A motion to suppivss the depositions 
of w’iinesses exa, mined on behalf of deft., tift<*r a 
«*onvei‘saiiou bv him with one of pKtf.’s witnesses 
on the subject * of bis testimony, was refused, the 
<• 011 x^ 1 ^^ 10*^11 not liaving been communicatiid to 
his solr. hefoii* deft.'s int errogatories were prepared, 
but xvit-hout costs, <*ommunications between wit- 
ne8S<‘H A parties being disapproved.— Bououton 
e. FiEHHEiHUNT (1819), 3 Swaii. 550; 30 F. H. 

MoHlya r. 8pcncer (I HD), I h. T. O. 8. 

1211 a. 

6695. Examination on fresh Interro- 

gatories.) Nelson (Eakl) r. Huidport (Loud). 
No. 0512. iinfe, 

6596. Effect of mistakes, omissions, etc. 
Omission of date of taking depositions.] Dixie r. 
Dixie (1702), 12 Sim. 310; 11 D. 4. Eli. J3, n. ; 

Amlfiaitn .— Reifd. Hrydgo« f. HrarilH (IH4 1 ). 11 L. J. L’b. 1 2. 

6597 . Omission of description of witness, ) 

(UiAPMAN V, (4 iaj’Man (1712), 12 Sim. 31) ; 11 

E. Dh. 13, n. ; 59 E. R. 1105. 

Aututtedion .•—Reid, lirydguH v. Branlll (1841), 1 1 b. .b (-h. 12. 

6596 . Omission to endorse adjournment.]— 

West r. 5 EUiumY (1713), 12 Sim. 318; 11 E. 4. 
(’ll. I t, iL ; 10. R. 1 lOo. 

.innUation Reid. OrydgcH r. Hraulil ( 1 841 ), 1 1 b. *E ( h. 1 2. 

6599. — Alteration by officer of court.] — 1 he 

cl. refused to Kiii)pr<!SK depositions, where, aftev 
publication had ])asKed, ofllcer of the crt. hatb 

1 A coininlHHloii been cernpUtul with. Plib, having 
tfiveii netlcc. applied, at Uw opening 

W b objeelioMM wiun bowed only ea Irit 

ncBH but rciufou 1 nuiviatf to HuppreHH wuh unriwigouablo, 
iut(?n‘OgoU)rieo 1 r\, L U 27 ; « AlU. b. U, 

ii;;; '.vi'-'t/i'. iv. JV/' -can. 


f —.] —A ccmmvlHHlea 

wOH }hku <‘<1 out of the 8 upr<uuo (3,. 
uf N.iL dlrecUMl to two coinrH., one 
Domed by eoch of tbo J>artieH to the 
Hult, to toko ovldciicc ot 8 t. 1 W. l,. 
with llbortv to pltfH.’ comr. to proceeU 
rx p. if tlm other neiflecU^d or 
to uttoiul. Both coinrK. ott ended tbo 
I-vamiaotlon. He deft.’s uomiiieo croHM- 
<*xainiaotl tho wIUu-bh 9 u\rDu^d o 
certify to tlnr i-etimi which woh hc t 
hack to tho ct. Bljcried hy oiu? ooiuk 
only. 80)110 of tho int(?ri‘o,foU)rico iX 

croHri-lnUirrogatorlea worn luj^ 

wit ncBHCH hy thti coinrw. ; — lifol . tnu 
failure to adioJulKBr tho 9 ttA;rro(rat^ric« 
occonllntr to tho tonus ot the c^uU' 
mlHHlon WU 8 a wuhaUintiiU 


DRiscou. 

CAN. 


1 18) 2.^)'W. 1l'27; (i AlU. b. K. 

•181 ; la 1). J- II. 4 1 a. CAN. 

- Oiu; of four covimiBHioncrH 

not arti ny — M 'a t I’tr, ] W hero a corn - 
tulHHlon for tho 

utiMHOM abroad won leBUod d roctliuy tho 

d<^p<i.MiUoaH to ho takon hoforo foy 

comrs., «j«e of whom, though 

dhl not atUuul, & tho csimmlsBlon 

wax <!Xocnlcd by the oHut 

tthsonoo of any protoHt at tho tliiw, or 
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Beet, 2. — How evidence obtained: 8td/-$ect, 1, J, d: 

K, {a) ^ {h).] 

without the Bauctlon ot the ct., nmde an alteration 
in the depoeitiona, by eraaing the name, subscribed 
thereto.— N ash v , OoemuANE (1837), 1 Jur. 70. 

6600. Variance in titles of commission & 

depositions.] — An order for commission to examine 
witnftsses was made, on the ai)pli cation of pltfs., 
in a caUBti in which B. & another were pltfs., & C. 
Ar others were defts., by original A: amended bill, 
dc in which B. & another were pltfs., <to I.jady B. & 
others were defts., by bill of n^vivor & supplement. 
Tlte commission was made out in a cause in which 
B. A; another wore pltfs., & (h & others were defts., 
by original bill bill of revivor &; supplement. 
In the title to depositions taken under that com- 
mission, both th<? original & amended bill & the 
bill of revivor suj)plement were mentioned, & 
the names of the i)arties to (;acli bill were set forth 
at leiuftb. A motion by defts. to suppress the 
depositions, grounded on tin; variance between 
the title of the commission & the title of the 
depositions, was ififused. 

Although it is usual to express in the title to 
depohitions, that they have been taken by virtue 
of a commission, “to us (naming only the acting 
coinrs.) & others directed,’’ yet, if the names of all 
the comrs. are inserted, the (Uii)osition8 will not be 
suppresstjd b(‘cau8o they are not signed by all the 
comrs. provided they are signed by thosci who 
acted. — B hydokh v. Bhanfiij. (1841 ), 12 Him, 331 ; 
11 L. J. (31. 12 ; r>h E. K. 1130. 

6601. *] — Depositions were taken on 

the pari (jf plt.f. in a cause, in which it was alleged 
that K. w^as j»ltf., os next friend to other pltfs. who 
were infants, wiiereas the fact was, that K. wais 
then dead. Delts. joined in the commission for 
the exuminat-k)!! of wdtnesses, hut made no objec- 
tion to the alleged iri’egularity till after publication 
l»ad passed. On ay»plication by defts. to supx)re8H 
th<^ dopositions taken on the jiart of pltfs., the ct. 
refused tlie motion. ™ Lincoln v, Wuigut (1841), 
4 Heav. 100 ; 10 L. .1. Oh, 331 ; 40 E. B. 302. 

6602. .] — In the title of a commission 

to examine wntnesses, tlu^ uam(*a of all the persons 
who had been made part ies to t he cause, whether 
by original bill or bill of revivor, were insertcHl. 
In the t itle of the interrogatoi'ies the names of t ho8<* 
persons only wdio were then iiariies Ui the cause 
wore inseried. A motion t.o suppress the deposi- 
tions for irregularity, on the ground of variance 
between tlu^ title of the conuniHsion & the title* 
of the interrogatoric*s, was refused with eosts. — 
.fONKS a. Smith (1843), 12 L. .1. (3i. 432 ; 7 ,lur. 
500, 1,. E, 


Where the comr. for the examination of witnesses 
omitted to copy on the engrossment of the de- 
positions the signatures which the witnesses had 
affixed to the drafts, a motion to suppress the 
depositions on this ground was refused, the clerk 
of records writs was directed to supply the 
omission. — L kk v, Egrbmont (1848), 2 De G. & 
8m. 303 ; 17 L. J. Oh. 437 ; 12 Jur. 800 ; 64 
E. R, 103. 

6604. Evidence taken vivA voce & not on 

written Interrogatories.] — It is no objection to 
the admissibility of dexmsitions taken under a 
commission, that the comr. did not put any of the 
written interrogatories or cross-mterrogatories 
wliich w'ere sent out with the commission, but took 
the evidence of the witnesses under a vivd voce 
examination. — G hii 4L r. Gbnbhal Ikon Screw 
Collier Co. (1866), J.. K. 1 C. P. 000 ; Har. & 
Kuth, 654 ; 35 L. J, C. P. 321 ; 14 L. T. 711 ; 12 
Jur. N. 8. 727 ; 14 W. R. 893 ; 2 Mar. L. C. 362 ; 
affd. on other grounds (1808), I^. R. 3 (b P. 470, 
Ex. (3i. 

Annotations : — Mentd. Louw v. Dudgreon (1867), 17 L. T. 
145; Giblln v. McMiUlen (1868), L. R. 2 P. 0. 817; 
Opponhelm i>. VVlilt© L(on Hotel Co. (1871), L. R. 6 O. P. 
615; Notara v. Henderson (1872), L. R. 7 Q. B. 225; 
The Chasca (1875). L. R. 4 A. & E. 446 ; Scaramanga v. 
Stamp (1876), 4 C. P. D. 316 ; Chartered Moroantllo Bank 
of India r. Netherlands Steam Navigation Co. (1883), 10 
Q. JL J). 521 ; Wilson v. The Xantho (O^^oiers of the 
Cargo) (1887), 12 App. Cas. .503; Steininan v. Angler 
Line, fl891) 1 Q. It. 010; The Ulendarroch, [1894} P. 
226 ; Trinder, Anderson e. Thainos & Mersey Marino 
Iiisce., Trinder, Andcrfi(>n v. North Queensland Insce., 
Trinder. Anderson v. W'eston, Oocker, fl898J 2 Q. B. 
114; Fenton v. Thorley, [1903] A. C. 443 ; Price v. 
CnJou Lightenige Co., (1904) I K. B. 412 ; lie Ethorlugton 
8c l.aneashire & Yorkshire Accident Insce,, (1909) 1 K. It. 
591 ; Nc^mjiau v. Bourne & Hollii\gs worth (1916), 31 
T. L. R. 209 ; Leyland Shipping Co. r. Norwich Cntoii 
Fire Insce. Hoc., (19171 1 K. B. 873; Becker Gray r, 
London Assce. Corpin, (1918] A. C. 101. 

Bee, aim, Sub-sect-. 1, Iv., poai. 


A*. Where AUnv Comniij^sioa iftsaed, 

{a) In General. 

See, aim. Bub-sect. 1, J., ayite. 

6605. Application for^ — Must be on notice.] — 
Deft, whu lias joined in commission cannot obtain 
a new commission exce})t upon a special application 

with notice. — Bond r. Bond (1831), 4 Him. 518 ; 
58 ¥,. K. 194. 

6606. Contents of aHldavit in support — Names of 
witnesses — 6c nature of evidence.] — General affi- 
davit of having a material wit ness is not sufficient 
for a new commission, but the witness must be 
named in the affidavit, as also the point to which 
he is to be examined, — A non. (1685), 1 Vern. 334 ; 
23 P:. R. 503, 1.. (b 

Annoiation : — Reid. Mcndizahal r. Macliada (1826), 4 L. J. 
O. 8. Ch. 142. 


6603. -- 


Omission to copy signatures.] 


— Held : tho ubJcoUou wa« waived, & 
It wuH too lato to c)blt>ct to their rtnwp- 
tlon in ovldonoo nt tuo trial. — G ilbrut 
r. Uampbrij. (1809), 1 Hau. 471. — CAN. 

ll, XMposUian dealing urtlfA 

mature nof rai# 0 ef.] — l)n a oommiMalon 
to examlno witu«i»»o«, if the answer to 
ail interrogatory exteiuis t-o niattcrH 
not inquired of &. whicli tho opposite 
party cwuid not have autioipattMl, &, 
Uiortifon*, did not file a cromi Int-orro- 
gat4try, the answer wdU Ini Huppn^HBcd. 
—IlAHftoeu V. llouKia's (I8»4), 24 
N. B. U. 211.— CAN. 

L — .J — W^hcre a witness 

deposod to facta to which ho could not 
have boon oxonilnod, tho ot, upon 
motion supprossed th« depositions. — 
«Mmi HAHmND (1811). 3 1. Eq. R. 
33 d. — IR, 

CC04 I, JSffrgl af miMakes, omfasuma. 

taken riod voce dt no4 
^ wHUen iVimd JdcU 

the examination upon a commiseion is 


to bo upon intenogatories. Where an 
order for a coiiunlssion made no pro- 
vision for tho mode of examination, 
dupositlons which liad boon taken rind 
voce wore quashed. — M uluoan r. 
AViutk (1887), 5 Man. L. II. 40.™-CAN. 

ra. (■iftnmUeioner wronglg 

nowfd.] A commission was addrt*B«od 
to 8, B. Henry, & O., of Philadelphia, 
JolnUy & severally. O. took no part 
in executing it, hut ail was done by 
one 8. B. Huey. Sc an affidavit of pltf. *« 
counsel at Phuadolphla, taken before 
O. explained that Huey was tho name 
forwartled by him to pltf.’s attorney 
hero, but through some rierlciU error 
it was directed to Henry ; Sc ho know 
no such person as S. K. Henry In 
Philadelphia, but that the Huey before 
whom the dopositions were taken, was 
the person intended. This objection 
was not taken to the commission at 
the trial, though others were, St the 
eridenoe of witnesses on both sides 


taken under it was n'ad ; — Held : 
ncverlheleMs the objection was fatal. — 
Loduk r, 'rHOMi*«ON (1867), 26 U. C. 11. 
588.— CAN. 

n, Motion far — Time for ntaking.] 
— Where pubiioation passed on May 8. 
a notice of motion to suppress the In- 
te-rroimtory lor Isdng leading, given on 
May 28, was held not to be too lato. — 
Baix V . Philips n838), 0 Ir. L. Bee. 
N. S, 388.— IR. 

o, — _,j — proper time 

to more to suppress depositions for 
Irrogulaii^ is after publication has 

f assed. — D obbyn r, Apamh (1846), 9 
. Eq. R. 275.— IR. 

PART VUI. SECT. 2, SUB-SECT, t.— 

K. (a). 

p. Applieaiion far — Must he on 
notice — Prcujf of special cirrum stances. ] 
— An ex p, order will not bo granted 
for the re-examination of a party under 
Adiidnlstration of Justice Act, 1873, 
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0907 . — — Ignorance ol adverse evidenoe.] — 

Geast V, Bakbee, No. 6583, ante. 

0000 . Evidenoe material — & application 

bond tide.] — Pltf. had taken out a commission 
to examine a witness in a country out of the 
of the jurisdiction, & applied for a new com- | 
mission to examine other witnessc^s in other 
countries out of the jurisdiction : — Held : the 
motion would be on condition tliat the solr. of 
pltf. would produce an aflidavit that the com- 
mission was not asked for the purpose of delay, & 
that the evidence to be obtained was material. — 
Reid v. O’Brien (1846), 8 h. T. O. 8. 182. 

0009 . Grounds of application.] — Ohowtueu 

V. Nelson (1891), 7 T. 1.. K. 653, b. C. 

6610. Form of interrogatories —Where former 
depositions suppressed.] — Where depositions are 
suppressed for iiTegularity, the interrogaU>ries to 
be exhibited under a new commission must bo in 
the same form. — C hameau t\ Riley (1843), as 
reported in 7 Jur. 711. 

(6) Grounds for Granting or Bef using New Com- 
fnission. 

6611. Non-attendance of witnesses.]— S hephaui) 

p. HlDEPHARD (1579), Gary, 111 ; 21 R. R. 59. 

6612. .] — Fish v. Mountfoud (1579), Oarv, 

81 ; 21 E. R. 43. 

6618. Witness examined before person not com- 
missioner.] — Haueforth V. Gatisb (1580), Gary, 
91 ; 21 E. R. 49. 

6614. Inability to examine witnesses.) -Minkve 

r. Row (1702), 1 Dick. 18 ; 21 E. R. 173. 

6616. .] — Commission to examine witii<*SK(‘H 

abroad was granted to a deft., who had <;ro«s- 
(‘xamined, but not examined in (diief under a com- 
mission sued out by pltf. — S heward p. iSiiiowARi) 
(1813), 2 Vos. <fe B. 116 ; 35 E. K. 263, b. C. 

6616. Failure to examine witnesses — Through 
mistake of law,] — Under an impression that tlu^ 
Tithe Comrs. had power to determine tlie matters 
in issue. deft«. had negle<;ted to examine witneHses 
under a commission from tiiis ct. ; on t he mot ion 
of deftfi., supported by an atlldavit. of fa<rt-s : 
Held : a new commission would b(^ granted on 
payment of the costs of suing out thereof. 
Wetuehkll V. Rellwood (1838), 3 W V>. Ex. 
319 ; 8 U. J. Ex. Eq. 65 ; 160 K. R. 721. 

6617. Inability to cross-examine witnesses.] - 
(.Commission to examine witnesses abroad was 
executed returned ; deft., who had not inbu’i’o- 
gatories pn;parcd, had not tis^ oppoi-tunity of 
<'ro»8-oxamining : Held : a new commission would 
be grantt^d for that purpt».sc*, <ieft. to stab* whom )m‘ 
wished & undertook to cross-examine, but pitf.’.s 
depositions would not be suppii'.sseil.- 

V. ScouaAJ^ ^ 652; 34 E. R. 621, 

I.. C. 

Annotaiumn ~AplA. Hanover (King) t». Wheatley (1811), 4 

Beav. 78. E«d. Forsyth v. Ellioo (I8.^»2), HI b. J. Ch, 

5»0. Xentd. Anon. (1827), <» L. J. O. 8. (Jli. 21; Carter 

V. Draper (1827), 2 Him. 62. 

6618. — - — .] — Tlie ct. directed a commissifui D> 


issue for the examination of witnesaea upon the 
certificate of the master, & that commission having 
miscarried, by reason of deft, being deprived of an 
opportunity of cross-examining pitf.’s witnesses ; 

-Held: a new commission must issue without- 
any further certificate of the mask*!*. -FoitSYTli c. 
EixicK (1852). 21 b. J. Cl). 590, 

6619. Error of commissioners.] —F erry r. 
Fisher, No. 6591, aft/e. 

Misconduct ol commissioners,] — Bub-sect. 1,* 

1., ante. 

6620. Premature publication.]— Tri< rot r. ~ 

(1803). 8 Ves. 315 ; 32 E. K. 375, b. (I 

6621. Oath not administered In prescribed form.] 

— .loNKs t’. Jones (1814), 2 Plulliin. 241; 161 
E. H. 1132. 

6622. Oath of commissioner omitted.] Boelen 
V. Melladevv, No. 6538, anle. 

6623. Some witnesses not examined.] - Wheix' 
pltf. by his conduct renders it impossible t-o ex- 
amine all the witnesses under the first commission, 
A: afterwaids applies fur a B(‘cond commission, the 
ct- will order him to pay the extra costs occasioned 
by tlie second comniission, as well its deft.’s costs 
of tlie motion, 4 fc will likewise put him under tenus 
with respect to the t-ime mod(* of (‘xeciiting the 
second commission. -Mouims v. Davies (1823), 1 

1.. ,1. O. 8. Uh. 226. 

6624. — .]- ~l)ndt‘r a commission for the ex- 

amination of witm^.sses abroad, tluj coinrs. ex- 
anuned the witnessc^s for plt-fs. ; under Jtn 

impressioii t hat deft, had no witiiesst's to (‘xaulin♦^ 
whether he had or h id not given notice of his in- 
kuition to i‘xa-iniiie witnesses was disputed, ila*y 
closed the commission, A: ind-urned it to bnghin«l. 
After iiie commission had Ix'cn H4*nt- oil, d(*ft-. 
exaiiiliaal his witiu'ss hefon^ some of t he camirs. ; 
A: the depositions of those wit iiessi's, S: t)ie interi’o- 
gatories upon which th<‘y W(U'<‘ t-ak»*n, were sc^alod 
uj) A:, forwarded to England. On motion k> annex 
the Jast-inentiont*d depositions inkuTogatorles 
to tiK' commission A^ the depositions on ih(‘ pari 
of pltf., the <’t. (*xi)res«ed an inclination t-o grant 
ileft. a new <*ommission, unless pltf. would consent, 
to the motion ; cV, upon such conwmt being given ; 

Held : the order wouhl be ma<i(*. 

When a eomrni.ssion to examine witnesses is 
ret.uriicd it is {»[)en(Ml l)y the junu>r sworn clerk, 
for the purpose of entering tin* nanu^H of tlie acting 
corurs. in the C(*miiiisKion-book At the coiniriisNion 
is tlien kept under loek A key until t le^ publicat ion 
is pa.s.se<i. iRVJNij r. Viana (1827), 1 V. A: J. 
116 ; 148 K. R. 733. 

6625. Amendment of bill Old commission re- 
sealed.] - A commission to examine witnesses was 
issued by (hdt. ; pltf. joined in the commissiori At 
nanual comrs. Pltf., afterwards, with hnive ol 
th<* eb., withdrew his replication. At amended the 
bill, to xviueh an answer was jmt- in, At a repUcathm 
filed thereto, At then t he commiK.H|()n was i(‘Kealed ; 

—Held : it- was not jus essary to issue a new t'om- 
mission, A:, if tl»e eorni‘s. named by fdtf., on the 


«. 24, special cJrcnmetaiicfflH laimt 
shovrn. — L aird r. Htancky (I«7(>), 0 
F. K. 322. -CAN. 

a. Costs of .) — A second cominJa* 
Mion to Now York graoted to deft. 

examine a witness, ho having already 
obUduod a oommimirm to the same 
ptncie, but he was ordered pay the 
amts of exeetitlnfir It in any event of 
the octloD. — -Oii-i. r, Eldis (189(1), .6 
13. a H. 137 .—CAN. 

PART VIII. aSCT. 2, SUB-SECT. 1.— 

K. (b). 

r. Failure to examine u*iifi£Mes~- 
Tkrmwh J— On an anplJcatlon 

for a aecjond commlasion on the ground 


of oversight ; Ifetd : though it was 
uiiusiial to fcraut a w^coiid coriwiiMHhni. 
IIS deft, had not appeared at the trial 
& the cost of brlmdnir the witness 6) 
ct. would be very heavy, the com* 
mission would be fifriuited, as it was la 
the int4?rests of all partkis, on pltf. 
paying costs. — C anadian Bank ok 
COMMKIU^K r. Mathrso.n (H)0K), 8 
W. L- n. 972. -CAN. 

•. First commission unable to he 
executed by law of foreign country — 
New eommissUm granted on terms.] — 
A commission to examine wltneimcs In 
H., In which pltf. & deft. Joined, lapsod 
by reason of the law there not per* 
riiIttJrtg oaths (.o b« oilmlnlstercd 


KMpt 'by ilu' <'t. An lujunetkm had 
ceil granted against '*6til tho 

earing or further order. 1 he prlmHry 
idgti In ch«inl»ei*s, refused an appllra- 
ou hy pltf. for a now comnilsHloii, 
coept, upon the terms of dissolving Um 
ijuncd-ion. Up<»fi appeal the order 
•r a now oomiiilsslon was inade, upon 
le terms of pltf. paying B**' 

10 abortive comtiilsriou, » giving mi 
adertnklng to answer 
dt. if tho injunction wore 
. tho bearing.— Woi^K^ v. lUitt 
879), 6 V. L. K. 62.— AU2. 

4. IVUnese not fuUy examined.) 
^here a commission to cxamtno a 
Itness abroad has boon oxccuted Sc 
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2.- — Hoio evidence ohlained: Sub-sect, 1, K. (b), 
Jj, dc M, ; sub-sect. 2, A,t C'., D. dt E,; sub- 
sect. 3, j 

first issuing of the commission were now unable 
to attend, they ought to make a special ajiplica- 
tion, He a motion by pltf. to discharge the com- 
mission for irregularity, would be refused wdth 
costs. PA(iK V. F^.FrroiiEit (18:U), 1 You. 271 ; 
159 K. H. mil. 

* 6626. Agreement between parties.] — Pltfs. A: 

defts. agrec?d that a new commission sliould issue 
for the (‘xarninalion of witnesses ; — Held : an 
order would lai made tliat both pltfs. Ac defts. 
should have liberty to exhibit fr<jsh intermgatorics 
in c hief, A:, also to lodge (Toss-interrogatories from 
time t-o time. -'IhjitNiou v. Tjielawney (1828), 2 
.lur. 78 ; Hubseijneni proceed InqSy "2, .lur. 818 ; (1829), 
9 Sim. *152. 

6627. Discovery of fresh material.] — (1) New 

e(>mrnission was granted to cross-examine jdtf.’s 
wit, nesses abroad, upon subsequent discovery of 
mattei' mabu ial for 8\ich examination : —Held : 
pltf. eould only be allowed to re-examine on a 
special case b<*ing made, Ac- then only as to matters 
not comprised in tfie former interrogatories. 

(2) On the i^xamination of witnesses before the 
ex and nor, new inUirrogatories may be, from time 
t-o tim(% exhibit(*d, for the examination of the same 
or other witnesses; but secus in an examination 
before eomrs., except by leave of the ct.- -I Ianover 
(Ktno) V. VVjieati.EV (1811), *1 Oeav. 78; 10 

li. .1, Oh, 252 ; 40 K. If. 207. 

AaimiatUm e^hncrallu, Mentd. OruTiHwi(;k (l)uk< ) r. 

JIaiievor (Kln^) (1844), I'A I,. J. Oh. 107. 

6628. First depositions inadmissible Error in 

name of cause. — ^VVIhu’c an error in t he name of a 
ea-use, has heiui made* in tlu^ pleadings, tV- a com- 
mission for the examination of witnes8(‘s has been 
takiui out in a cause thus wrongly described, tin*, 
(hqiositions sworn under that eommis.sion cannot 
be n^eeived as evideuci* ; Ac- a new comndssion 
must issue, either to i’e-(txamine tin* witneH.se.s, or 
t-o i*(*]K*at th«‘ip t'i'stimonv U) thcuri. — K k'I'Tlewki.i. 
r. IUndam. (1811), 2’Nut-<*s of (W*s 72; 2 

i.. T. O. S. 141 ; S J. P. ,202. 

6629. First commission abandoned by applicant.] 

Nomle V. Anderson (1852), 18 L. T, o. S. 209. 

6630. First commission unable to be executed by 
law of foreign country.] -A commission, under 
Kvidenee on (Jonunission Act, 1821 (c. 22), s. 4. 
issued at tln^ inslanct* of deft,, was direeU‘d to an 
iMiglish baiTistxrr, to (‘xainitu* witnesses in (ier- 
many. The witness, a Prussian subject, being at 
Perl 111 , the comr. went thither, but learned that, 
by the Prussian law, an oath eould be administered 
t-o a Prussian subject only by a I'russian judge, 
or some one aiitliorised by a Prussian ct. On the 
jK^tition of the comr., a I’russian ct. authorised 1).. 
a Prussian, to admini.ster the oath. On the com- 
nussion being o|)ened, 1). insisted on assuming the 
control of the whole examinalion, At riqected a 
question put conformably to the English law, oii 
t-ho ground that it could not be put conformably 
t-o the l^russian law. 7’he parties then refused to 
act further under the commission. The comr. 
l•et.llrned these facts ; At application was then made, 
by deft., for a new commission, U> be directtHl to a 


Fruasian ct. or judge, without the clause requiring 
the comr. to be sworn. From the affidavit in 
support of the rule, the above facts appeared ; & 
it appeared, further, from the opinion of a Prussian 
lawj^er, that the Prussian rules of evidence were 
different from the English, especially that ex- 
amination & cross-examination by counsel was 
not permitted : — Held : on payment of the cost.s 
of the first commission by deft., a commission 
should be directed to a Prussian judge, as an 
individual, Ai it ought not to be assumed that the 
evidence would be taken improperly, & in the 
event of such impropriety occurring, an objection 
might be made at nisi prius^ especially as, by this 
course, an opportunity w'ould be given of raising, 
by error upon bill of exceptions, the question 
whether the issuing of such commission was within 
th(i power of this ct. — I^umley v. (Iye (1854), 2 
E. Ai B. 1 14 ; 2 (J. J.. H. 920 ; 23 L. J. Q. B. 112 ; 
22 L. T. O. 8. 220 ; 18 .lur. 4ei0 ; 118 E. it. 1082. 

A nnotui iitna -Beld. Barrlck t*. Buba (185r>), ‘2'i L. 'J’. O. S. 

DM; Dobliirtoii v. Davies (1879), 49 1 j. J. CJ. B. 2l8. 

Mentd. Fischer v. Sztaray (18r>8), 4 Jur. N. S. 

/.. Discharge of Order. 

6631. On ground of delay.] — An order of tl»e Ot. 
of (Hi. <lii‘e< ted the m*w trial of an issue, A: a coin- 
iiiission for examination of witnesses abroad ; &- 
t hat tiu* trial of the issue should be* stayed until 
the ret urn of the commission. Tiie parties having 
improperly delayed the execution A:^ return of the 
commission, upon application to the ct. the whole 
of the original order was dischargeth But upon 
appeal : — Held : the laches as t-o t he commission 
ought not t-o ath^ci tiuj right to proct‘tal to a new 
t rial of the issm*, As as regard ‘d tins last ]>oint, t he 
orJer would be reviM*sed, with sp(*eial (lire(4-ions. - 
Por.viN IK OvMproN (1821), S Bli. \. S. 522; 5 
E. H. 1027, 11. J.. 

6632. Rule absolute in first instance -If order 
originally obtained by applicant. | Th«^ ( t. will 
grant a rule absolute in the first instance, foi* 
quashing a commission to examim* witnesses pur- 
suant to Evidence on Commission Act, 1821 (c. 22), 
s. 4, where the commission has been granted, A: the 
application is made at the instance of pltf. — 
lloDOKS r, Dat.y (1840), 8 Dowl. 208 ; 4 .Tup. 988. 

M. hi Orioiinal ProccL dings. 

See (htiMTNAi. Lvw, Vt»l. Xl\'., p. HO, Nos 
BiOI-MiOS. 


Sim-svR'T. 2. —Examiner. 

A. In (lencniL 

Sct\ now, \i. 8. C., Old. 27, rr. 10-12. 

6533. When witness examined before examiner — 
Commission not appointed.] — The general rule is 
that witnesses resident in l^)ndon or its neigh boui - 
hood ought t-o bo examined heft>re the examini'r, 
A; not under a crimmission. 

Semble : the rule is not inflexible. — vSowdon r. 
MARTUoin' (1810), 2 Ooll. 578 ; 02 E. H. 809. 

B. The Application. 


returuod. anot-hor commlsHloa t-e cx- 
ununo the mktuo wttiU'ina on inatD*rs 
in»t gono Into on tho lirst commission, 
can only be Rrrauted in very peculiar 
clrcumxtanoes, & the necessity of It 
9e clearly shown by affidavit. 
Iho «e<*ond <«omtnlsslon should Ih* 

(1805), N. B. Dig. 355. — CAN. 

-. 1 — Whero a witness who 


6834. Contents of— Name of proposed examiner.] 

-On an application under Evidence on Oorn- 


had been provloUHly examined under a 
ooninilaslon, stated on nffidavlt tlmt 
be had further evidence to give to 
explain or correct his former evidence : 
— //rW ; a new commission should 
Issue t-o exanUne him fiurtber, & that 
la such case he should be considered 
as a witness for tho party w'ho desires 
t-o re-exaiuinc him. — KcKisms r. Man- 
NTNU (1879), 8 P. H. 2.— CAN. 


PART VIII, SECT. 2, SUB-SECT. 1.— L. 

b. Based on fnsufficiefU evidence.] 
— Where the affidavit on which an 
order was made by a local master for 
the examination abroad of pltf.'s wit- 
nesses was insufficient, the order was 
vacated by a judtee in chambers on 
appeal. — U ichard Belivkau r. 

Tvkrman (1911), 16 W. L. R. 492; 
4 Bask L. R. 39.— CAN. 
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mission Act, 1831 (c. 22), s. 1, to have a witness ! 
within the jurisdiction ot the ct., examined on 
interrogatories, the name of the person before 
whom the examination is to take place must be 
mentioned, before the rule nin will be granted. — 
Doe d. Thorn r. Phitxips (1831), 1 Dowl. 5(1. 

C. Form of Order. 

See^ now, K. 8. (/., Ord. 37, rr. 5, 39, Appendix 
K., Form 37, C. 

6635. “Saving Just exceptions.”] In an order 
dii'eciing an issue, with liberty for the parties to 
it‘ad at the trial e\adence taken rivd voce before 
the mast^er, it is proper to insert “ saving all just 
exceptions.” — T uuneh v. Maulk (1818), 2 De (1. 
At Hm. 209 ; 1 1 D. T. O. S. 372 ; 12 .Jur. 800 ; 01 
K, K. 93. 

Annoiaiwu. : — ^Mentd. Edgar r, Reynolds (IS5S), 27 h. .T. Cb. 

562. 

6636. Witness residing abroad — Alternative 
names of examiners.] — Wliere a deft., whose* evi- 
dence it was desired to take, was resident in 
Australia, it was not known whether in Mel- 
bourne or Adelaide, two examiners were appointed 
in each place, each with power to act in default of 
the hrst-namod (ixaminer being capable ? A: 
liberty was, in the same order, reserved to flu* 
principal deft, in the eaiiso to appoint some j)(‘rHi>u 
in the colony to attend the taking of the t*xaminii- 
tion on his behalf. — -(yRoprs v. Mii)L)1.kt()N (1853), 
9 Hare, App. 11., Ixw. ; 17 .fur. 112 ; I VV'. R. 
103 ; 08 K. H. 800. 

6637. .J — Ron DON Rank ok Mexico 

A South Ameutua v. Hart (1808), 1^. R. 0 \<]q. 
107 ; 18 R. T. o.aO. 

6638. Order expressed generally Where all 
witnesses & parties resident in country.] -Where 
a special examiner is appointed in the <'ountry. A:, 
the examiner, solr., A parties there, tin; ct. will 
order the examination A- cross-examination of 
witnesses generally there, on the assumption t hat 
it shall apply to witn«*sses on both sities. -hV 
Forster’s Triists (1851), 2 \V. U. 079. 

6639. Should not state liberty to give depositions 
in evidence.] —An order to take the exaniination of 
a witness de bene esse ought not to state that the 
party is to be at liberty to give such depositions 
in evidence at the trial, as it may b(i that the 
witness will then be capable of being (ixamined, Ai 
his incapacity will have t/O be shown before leave 
will bo given at the trial t/O ust^ the evklone(^ 

The examination would be taken not by a spe< ial 
examiner, but before the examiufu* in rotation. - 
Burton v. North STAFFoROsiriuK Ry. ()o. (IH87), 
3.5 \V. R. ,53(1. 

6640. Order imposing time limit to complete 
examination.] — (iEOYE v. Peujno, [1892] VV. N. 
4R 


O. Duf ies of Examiner. 

6641. To attend witness — Upon aflldavlt of 

Incapacity.] —A NO. V. (1819), 4 Madd. 493; 59 

K. H. 779. 

6642. Omission to sign deposition— Whether 
receivable.] — The omission by an examiner to sign 
ilia name to the depositions of a witness, taken by 
him Ac returned to the Record Ac Writ Clerk’d 
Oltlcc, is not such an irregularity as to prevent the 
et. from directing them to be filed, on terms ; but 
where, in a suit at issue before the new practice 
came into operation, a special examiner had been 
appointed by order of the ct., but no commission 
had been issued according to the old practice, Ac 
witnesses were examined upon interrogatories Ac 
m>t orally, Ac then^ had been great delay, the ct. 


refused to order the depositions to be llled. — * 
Stephens v. Wankein, Stephens v. Salway 
(1854), 19 Beav. 585 ; 52 E. R. 478. 

6643. Death of examiner.] —Deposi- 

tions taken before an examiner who had died 
before affixing his signature to them, were allowed 
to be received in evidence as if they had received 
such signatui'e. — Bryson r. Warwick Ac Bih- 
minqham Banal Oo. (1853), 20 L. T. O. 8. 205 ; 
1 W. R. 124. 

6644. — .] — The examiner to the 

ct., befoiT whom a witness had bt>eu examined, 
tlied without having signed the disposition: — 
Held : the deposition Wiis ordeivd t/O be tiled 
without any signatuix?. ~Fkuthoit.se r. Bailey 
(1899). 1 1 W. R. 827. 

F. Remuneration of Examiner, 

6645. By whom payable -Party obtaining order.] 

— Th<* part y who obtains an order for ( he examitia- 
titm ol witnesses behirc an examiner, which gives 
libert y to the other jiarties to examine witnesses, 
may properly be orchu'ed under R. S. t^, Ord, 37, 
I*. 50, t.o pay 1 1 ) the examiner all his fees Ac expenses 
of the examination ineluding (host* on aca'ount tif 
th»‘ examination of witnesses on behalf of the 
other party. "Rinuey r. lloui.OER (1903), 88 
R. T. 829, A. 


KuiusEi'T. 3.- - M andamus. 

A. In (irneral. 

Mand<nnas g«mt‘rally, (MtoWN BrautK'E, 

Vol. \VR, pp. 279-352, Nos. 889-1822. 

aS’cc East India t’ompany Ae4>, 1772 (e. 93), s». 10, 
I I ; h]vid<‘nce on (’ommission A(;t. 1831 (e.22),s. 1. 

6648. Not granted If commission equally suit- 
able.] -Anon. (1819), No. 9519, a>de, 

6847. .| ’riie ct. will not ^vixnl a man da mas 

to exainiiu* wit.n(*ss(*s abroad, unless it he per- 
fectly el(‘ar that- the s/une object- cannot he 
obtaineti by issuing a eommission. F.\rn worth 
e. Hyde (1893), 11 B. B. N. S. 719 ; 2 New Bep- 
279 ; 11 W. R. 783 ; 113 K. R. 927. 

6648. Not refused on ground of expense.) 
Distance Ac the Hinallness of the amount of pltf.’s 
claim hum no ground for ri'fusing a writ in t-he 
iiaturf* of a numdamus for tlie irxaininatioii of 
wutnesses abroad on behalf of deft, under ICvidcuna! 
on (Commission Act. 1831 (e. 22). -Dye r. Benner’ 
(1850), 9 (h B, 281 ; I R. M. A B, 92 ; 137 P. R. 

6649. Rule nisi In first Instance.] A rule for a 
mandamus Rj examine witn(‘HH<^s in India under 
Fast India Bijnnpany Act, 1772 ((u 93), s. 15, is nint 
in the first in.staric<^. Doe d. (Irimes v. Ba'ITIHson 
( 1831), 3 Dowl. 35. 

6650. When application may be made While 
issues In law pending for argument.] - It is no 

answer to a riiUJ for a rnamUimus t-o examine wit- 
ne.sses, that it is moved whilst issues in law are 
pending for argument. - Kelsai.u v. Mauhhai.l 
( 1859), as n'porRsi in 1 (A B. N* H. 211 ; 28 
R. T. t). S. 99 ; 119 K. B. 100. 

6661, Copies of depositions - Whether opposite 
party entitled to.] -Where deft, at his own ex- 
rwtmi obtained a writ of 'irutndamus under East 
India Bornpany Act, 1772 (c. 93), s. for ex- 
amining witneswiis in India : - Held : i>ltf, was 
entitled to copies of the depositions returned on 
paving the expoumi of making such copies, although 
heVefused t-o pay any part of the x ponses atRmd- 
ing the writ. — Davidson v. Nirou (1831), I Dowl. 
220 ; 5 Moo. Ac P. 185. 
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Secf. 2. — How evidence obtained: Sab-secL 3, Hnp* 
d: D. ; mi h-Bect. A. dt B. SecU 3 : Sni)"SecU | 

H. In What Proceedings Granted. 

See. generally i Sect. 1, eub-soct. 3, ante. 

6862. In civil actions— East India Company Act. 
1772 (c. 63), $s. 40, 44.] — Under above Act, the ct. 
will ^<rant a tnandamus to the ct. in India to 
( 5 xamine witnesses on behalf of deft, in a civil 
/iction.—ffKiiXAiin v. IIochte (1820), 1 Brod. & 
Hint?. 510 ; 4 Moore, C. B. 313 ; 129 E. R. 828. 
^nno(ati/m -Reti. Davidson v. N»<?ol (1831), 5 Moo. & P. 

18,-5. 

6653. .] — Brunton V. Hahdy, No. 0059, 

post. 

In criminal proceedings.] -See Cuiminal Law, 
Vol. XIV., pp. 128, 411, Nos. 997, 4009, 4070. 

U. 7’o What Countries isaued. 

6654. India -If cause of action arising there — 
East India Company Act, 1772 (c. 63), s. 44.] — A., 

captain of an India country trader, contracted in 
India with B. for a crew according to the custom 
of the (‘ouniry ; A. arrived in England with the 
{ucw, <te then made a voyage with them to the 
Went 1 nd icH tV back again. An action was brought 
by part of th<i crew for wages due on the West 
India v^oyage. On motion ft)r a rnandatmea to 
examine witnesses iii India : — Held : tlie cause of 
aiitJon tiid not arista in India within sect. 44 of 
above Act. — Francisco v. Oilmoiie (1797), 1 Bos. 
A: B. 177 ; 129 K. K. 845. 

6655. Wherever cause of action arising - 
Evidence on Commission Act, 1831 (c. 22), s. 1.] — 
By above Act the ct. has power to issue a mandamua 
to ♦‘xamiiu‘ a witnes.s in India, wheresoever the 
<^auH(* of action may liave aris<*n." Bat.n r. Dk 
Vethy (1835), 1 Gale, 52. 

6656. ^.J— Th(j Ct. of Exch. liave power 

under JOasi India Company Act, 1772 (c. 93), s. 44, 
to award a writ of mandamus for the examination 
(»f witnesses in India.- Savacje v. Binnv (1834), 3 
L. .1. Ex. 219. 

6667. .] — Fokukh r. Mahhiiaij. (1853), 22 

1;. T. O. H. 79. 

6658. Scotland.] — A mandanvis to examine wit- 
nesses cannot be issued to Scotland. Wainwrujut 
r. Bland (1835), 1 Gale, 103. 

J). Costs. 

See, generally. Sect. 5, pav/. 

6659. General rule Costs costs in cause.] (1) 
A mandamns was granlcal to examine deft, in 
India, on his omi behalf, he being an oOlcer who 
had left England after acti(»n bi*ought rt^Din 
his regiment. 

(2) 3’he (osts in such cast's will be co.sts in the 
t^aust', except under special circumstances, 
Bkunton V. llAUDY (1892), 10 W. H. 592. 

6660. Discretion of fudge trying cause.] dJpon 
application for a mandamus to examine witnesses 
in India, with a view to prove, on behalf of pltf., 
who movt'd fur the commission, a ret*ainer as his 
a(tornt*y by deft., the ct, loft the (|ue.«tion of costs 
to t!i(‘ discretion t>f the judge at nisi jrrius . — 
WuioiiT c. Cape (1843), 7 Jur. 374. 

6661. Failure to prove facts required.] -Ander- 
son 1\ IIEYWOOD (1852), 19 L. T. O. S. 204. 


Sub-sect. 4. — Letters of Request. 

A. In General. 

See, noWf R. S. C., Ord. 37, r. 6a, b, c. Appendix 
K, Forms 37a., 37b., 37ccc. 

6662. May be issued — In addition to order for 
examination abroad before special examiner.]— 

An examination of witnesses abroad before a 
special examiner, ordered under R. 8. C., Ord. 37, 
r. 5, is not an ordinary commission so ^ to prevent 
the issuing of letters of request in addition thereto 
under r, 9 A of the same order. — Mason & Barry, 
Ltd. V. Comptoir D’Escompte (1890), 38 W. K. 
085, D. C. 

6663. Purpose of Issue — Examination of wit- 
nesses — Not production of documents alone.] — An 

order for letters of request to issue to a foreign ct., 
under R. S. C., Ord. 37, r, 6 A, can only be made 
where it is sought to examine witnesses under the 
order, & the ct. has no jurisdiction to make such 
an order where production of documents alone is 
asked for. — Cape Copper Co. v. Comptoir D’Es- 
compte I)E Paris (1890), 38 W. R. 763 ; 6 T. L, K. 
405, C. A. 

B, T^o What Countries issued. 

6664. To British colony.] — Where witnesses are 
resident in a colony, & it is desired that they should 
be examin(?d, the order for their examination maj' 
take the form of a request to the judge of the 
colony to examine them. — Fraser v. Nevins, 
Welsh & Co. (1888), 1 T. 1., R. 448, C. A. 

6665. — — South Africa.] — A co., who w'ere 
manufacturers of lime juice, commenced an action 
against another co. for infringement of pltf.’s 
trade marks <fe for passing oil their lime juice iis 
plif.’s lime juice. Bltfs. alleged tliat they owned 
certain trade marks ^ that they sold their lime 
juic(j in bottles wliich were moulded with repre- 
sentations of tlieir trade marks, they* alleged 
that thf3 moulding on deft.’s bottles was cal- 
culated to deceive. Both jiltfs. & defts. put labels 
on their bottles, but pltfs. alleged that such labels 
frequently got rubbed off. Both firms oxpoited 
their lime juice to other countries, including South 
Africa. Bltfs. made an application for a com- 

I mission to take evidence in South Africa or alter- 
natively for letters of i^equest t-o issue. They 
stated that they wished to obtain evidence as to 
the circumstances conditions of the trade in 
Siiuth Africa. The application came before 
AsTBUUy, J., in chambers, to whom certain proofs 
of the proposed witnesses were submitted by pltfs., 
A an order was made for letups of request to issue. 
Ii4uive was given to defts. to appeal, they 
appealed: Held: the order made was right, A 
the apixal would be dismisst^d with costs.- Rose 
(L.) A Go., Ltd. v. Riddle (Alexander) & Go., 
J/m. (1913), 31 R. B. C. 48. 

6666. To country not allowing evidence to be 
taken on commission Switzerland.) —Re (\uiN- 
wallisAVest, p. 3 'rlstee, 11918 191 B. A 

C. R. 129. 


Sk(t. 3.~RETURN and USE OF EVIDENCE. 

Sub-sect. 1. — The Return. 

6667. Return may be ordered de die in dlem.J — 

The ct. will, upon an interlocutory application, 


PART Vni. SECT. 2. SUB-SECT. 4. -A. 

0 . Jtmat. \ Letters ntgatory , eucU 
m aro provided for i»y an act of 
Oonirv-otM of U.8.A. m l«»«oiablo from 
uny forolint ot.. wHl bo ii»Mued by the 
et. hero, although t« the proMoutg^tate 


of OUT law no reciprocal aecommodatloi) 
can be afforded here to suitors in the 
U.8.A. In lettere rogatory so Issued 
here, the usual offer to render simtiar 
servioo wtien renuired waei neoessarliy 
oinittCHi. Such tetters need not necee- 
earlly be In tb© name of the BOTeretgn 


but may be issued as from the Judges 
of the Ct. of Oh.— U nitkd Statbs r. 
Denison (rtrea 1807 ), 2 Ch, Ch. 176.— 

CAN. 


d, Nect$sUv for letter of reaueid. 
—Re Kino (L.) CXi. (1911). 1. L. K. 
U Caje. 542.— INP. 
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directs lilie doposltlozis of witnesees, who are opdoi*©d 
to be crosa-examin^ before a special examiner, 
to be returned. <ifi die tn dieiti, without waiting for 
the evidence to be closed. — C ijuik r. Gill (1851), 
1 K. J. 19 ; 2 Eq. Bep. 1108 ; 23 I.. J. Ob. 711 
2W.R. 662 ; 69 E. K. 351. 

Annotaiions Mentd. Nokes v. Gibbon (1857). 26 L J Oh 
|08 ; Re Workin* Men’s Mutml Soc: (1882): 21 Oh. IX 


6668. Verifioatlon of return — Return lost— Oath 
as to non«alteration by finder.] — 8malesj i\ Chay- 
TER (1746), 1 Dick. 99 ; 21 E. R. 205. 

Annotation: — ^FoHd. Hind v. Selby (1853), 20 L. T. O S 
256. 


6660. By solicitor to whom transmitted.]- 

Bourdillon r. Allkyne (1792), 4 Bro. C. V. 100 : 
29 E. R. 799. 

6670. .] — Hind v, 8p:luy (1853), 20 

I.. T. O. 8. 250. 

6671. What amounts to.] — (1) A jud^^o H 

order directed a commission to issue to four coin rs. 
at Newfoundland. The commission direci(Hi tlie 
comrs. to summon the witnesses, at a certain day 
& place, to be appointed by them for t hat piirpo.se, 
in Newfoundland, A: then & there examine them 
apart, & vivd voce. The commission also dir<H fed 
the commission & depositions t/O be returnc'd, 
sealed up. At the trial it was proved that a x>aeket 
of papers had been brought to the master’s ofiloe, 
sealed up, by some person unknown, containing a 
commission, which was identified as that, issued 
under the order, & also returns, lU'oved be in 
the handwriting of the iiersons named in the <*om- 
inission. It was also proved that the persons so 
named lived in Newfoundland : - f/c/d : the 
n^turn of the commission was sullicienUy pi’oved. 

(2) The examinations did not purport to bo 
taken apart/ : — ffe/d : it must be presumed they 
were duly taken. — 8imms v. JIendekson, Hp:.vdeh- 
SON r. Hk.nderson (1818), 11 Q. B. 1015 ; 3 New 
Bract. Gas. 1340 b ; 17 L.J.Q. B. 209 ; 11 L. T. O. 8. 
513 ; 12 Jur. 773 ; 110 E. Jl. 752. 

Annotaiinriff : — Oeiierally, Refd. Bulham v. Mcarn (18.58), 
6 W. II. 597. Mcntd. Vau(|unlin r. Htiuanl (1803), 15 
U. B. N. 8. 311. 


6672. Los* of return — Draft filod.l — .T ones r. 
Donithorne (1762), 1 Dick. 352 ; 21 E. R, 305. 

See, also. No. 6068, ante. 

6673. Directions for return must he compiled 
with — Copy examinations sent Instead of original.] 
— Clay v. Stephenson, No. 6491, ante. 

6674. — What amounts to sealing.]- A 

n^turn of the examination of a witness with the 
signaturt^ of the comr, appended tlieret-o in a sealed 
envelope, is a good compliance with the judge’s 
order, winch i‘equirt‘8 the examination to re- 
turned under the hand &; seal of tlie comr., although 
the seal on the envelope is the only one conne<‘t/ed 
%vath the n^turn. — Doe d. Bakku v. WiNoiiKSTKii 
(18.50), 15 1.. T. O. 8. 68. 

Amu'4aiioiis Baker c. White (1875). L. B. 20 Kq. 

166 ; Re AU«oi> A' Joy's Contract (1889), 61 L. T. 213. 

6675. Mode of examination.] - A requisi- 

tion with inU'iTogatories eross-int/t^rrogatories 
annexed to it, issutul to a French ct. t/o examine a 
witness resident in bVance. The judge of the 
bVeiich ct. having tlu^ inic'rmgatories croas- 
interrogatories befoi'c him, examined the witness 
by putting to him such quest/ions as ho d(H*ined 
convenient, A: no questions were put^ or 8Ugge«t>ed 
by the couns«d A agtnt of the uariit‘s wlu> \veri‘ 
prt‘S(mt at tlu' examination. The ct. doubBul 
whether the depositions so t aken A returned under 
the I'equisition by the bVmi'h cl . wa.H admissible in 
evidence, hut dt*clined t4> it. HiT(''HJNS v. 

llmniNS (1866), L. U. 1 W A 1). 1.53; 35 E. .1. V. 
A M. 62 ; 14 L. 258. 

6676. Presumption that directions compiled with 
— Examinations taken separately.] (Jhicvillk r. 
Stulz, No. 6495. ante. 

6677. - .J SiMMH r. HknpkkhoN, 

1Ip:ni)KHSon v. IIjcnukuhon, No. 6671, ante, 

6678. That interpreter so acted In examina- 

tion.] Gkkvillk V. Stulz, No. 6495, nnte. 

6679. - That oath taken by commissioners.] 

-The wturn of a commission fixun .farmiica, W'hicii 

omitted to state that t he comr.s. A their chirks had 
t aken tin* oaths, was or<l(*red to be anuunled, A l-o 


PART VIII. SECT. 3, SUB-SECT. 1. 

6679 I. PrffmmpHon that direrliona 
complied with — That oath taken hy 
commiBsionerH.] Donoeitlons taken 
abroad under a oommlssion & returned 
\vith the ooaindssion, are admiMrilblo 
in evidence without proof that tfio 
comrs. had taken the oath prcHcrihed 
by the comiuisslt)!], nr return by them 
to that elToct. Su<di oath is re<|iilred 
to he taken, hut th* ct. will presuine 
that this lias h(*cn done, nothing 
aiipearirig to th© contrarj'. - Wu.mot 
Haws (18tl), 1 Kerr, 351.— CAN. 

As to Sf’olino.] — Where 
depositionB taken under a eominlsHion 
are returned to the ct. cnclosod in an 
envelope, addressed as directed hy the 
statute A sealed up, It will Ixj pre- 
sumed that the seal is that of the comr., 
who took the deposition. — Dow d, 
Hkathcotk V. Huuhks (1878), 2 

P. A B. 296.— CAN. 

f. Return not tinder seal.]- Where 
the execution of a com mission to 
examine witnoascs in U.H.A. was 
proved by the affidavit of the comr. 
named thorein, A the return thereof 
made under his hand, without his 
seal :—Ueld : under the l*rovlnclaJ 
statute 2 Geo, IV. o. 1, the execution 
wan sufficiently authenticatcnl.— B each 
V. Ol>BLL (1834), 4 O, 8. 8.— CAN. 

? f. AMdavii of execution.] — Cortlfl- 
« M^gned by a oomr., certifying 
that the sheets of paper annexed were 
furnished to him by the stenofflrapber 
aa oontalixing a transoript of hia notes 
of erideooe, followed by tb© type- 
written evidence, Is a fuffiflcieut com- 


nllanco with Ord. 37. r. 16, rcaulrinK 
ihc dcposlMon t<t be mil hcidiratcd ]»y 
11)0 sitrnid uro of the comr. iV wllb (ho 
oominisHlm) requiring tin* deposition 
to lie sigiietl i»v the eoinr. Suuchos’ 
r. Mai.coj.m (1914), 4.3 N. B. It. 79. - 
CAN. 

h. Ahsrnn- o/. ) Where »i 

eoimuisHlon to »■ foreign iMnmlry has 
been cxivutcd vX returned, A. reinnlns 
uno]>cned. Hi. It is Huppiised that there 
is no proper affldavit of the execution 
attached, the ct. will order It to ho 
rctumod to tlw* eoinrs. - D^nc d. Hay 
V. Hunt (1851), 1 1'. H. 44. - CAN. 

If, — the commence- 

ment of the trial, t he counsel for deft. 
not holnff present, t-ho counsel for 
pltf. opened his cusc, it while he wuh 
reading evidence taken under o c*oiu- 
mission at Montreal, the couiiHel for 
deft, appeared A objecUul to the com- 
mission, as the envelope enclosing it 
was not under the hand A seal of the 
comr., A there was no affidavit of the 
due taking :—/lrId : tl»e obicction was 
fatal, A taken In time. — HkkohT) v. 
MuDonaUi (1864), 14 J'. 150.- 

CAN. 

Signature of deponent.]- 

The affidavit of the duo inking of the 
commission need not be signed by 
deponent. — W ilmot r. WApewoimr 
(1853), JO U.C. It. 604.- CAN. 

Form, of.} — It. Is no objec- 
tion to an affidavit of exwutlou of a 
commission to take evidence abr<>«d, 
tliat thccontracMan«*‘ nltf.” A '* deft. ’ 
were used in tbe intituling of It, — 


Fuank V. C’AIWOX (1865), l.'i P. 135. 

- CAN. 

n. ' — *■ .] 'l'l)c athdavit 

HtiiU'd that *• t.hi' cTamliuition of H., 
(he wltncwH imiiiod In the ('oniiniHslon, 
was taken Ix'foro me A W. at, etc., 
uiicording to the directions of the con»- 
luiHhiim : Reid : the examination 
iiTinexful to the eommisKion was not 
proved, for the affifinvlt did not In any 
way ItleiiMfy It with (hut whleh It 
stated to have l>t'en duly taken. 
MlI.LlOAN r. (ln\M> 'J’HilNK BV. UO. 
(1865). 16 ('. 1'. 191. CAN. 

o. - .1 The affidavit of 

t.he comr. stated that "the examlna* 
Mon of M,, the witness named In the 
cumndHsion, was duly t.aken l»efor« me 
at, eb’., OH above eertllliMl, und<*r A 
according to the dlriHdlons of the «ai<l 
commission. " I 'receding t his affi- 
davit was a cert ificate stating thnt " the 
foregoing are the dei>osltloJis <»f M., In 
the anncxtxl commission named, upon 
(he int<)rrr*gntorh?s taken Iwiforc m 
at, etc., under the commission hcreH) 
annexed : A 1 certify that the same 
were taken oc^cording to the directions 
in coinmi)M»ion c.ontaiiicil, A that 
ann«xc<l hertdo A to coinmission are 
the said lnU?rrogatorlcs A the ilotm* 
meiit^ thcrchi respectively riderred U). ' 
On the commission wa« Indorsed the 
following return ; *' The return at the 
within written c«mrni»M*ion will appear 
hy the depositions, affidavlte. A papers 
thereunto annexed " : — //eld : tb© cx- 
amhiatlun or deposIUons, which were 
in effect held to f)« synonymous t>erm«. 
was, or were, fully idcufifted as tb« 
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Sect, ^.—Return and nse of evidence : S'ab-secis, 1 <gr 
2, jg. (a).] 

be received in evidence, though, in addition, the 
signature of the comrs. had not been affixed to the 
interrocratories. — Davis v. Barrett (1851), 14 
Beav. 25 ; 18 h. T. O. S. 59 ; 51 E. R. 190. 

6680. How return executed.] — A return to a 
commission to take an answer abroad, must be 
executed on the back of the commission. & not on 
the envelope enclosing it.— i^iiups v. Philips 
(1810), 4 .liir. 599. 


.S(U{-HK(T. 2. - Admissibility in Kvidencic. 

A. In OvneraL 

6681. Objection must be taken at examination.] — 

Under a (commission to tak(c evidence abroad in an 


action, copies of ceitain documents ^ answers nf 
witnesses with regard to the contents of gurh 
documents were received by the comrs. in e 
on behalf of pltf., without objection on the part of 
deft., who joined in the commission. The conv 
documents were appended to the depositions & 
returned by the comrs. ; the secondary 

evidence of the documents having been taken under 
the commission, without objection on the part of 
deft., was receivable before an arbitrator to whom 
the action was referred, & it was too late then to 
take objection on the ground ttiat the originai 
documents were not produced.— Robinson . 
Davies (1879), 5 Q. B. D. 20 ; 49 L. J. Q. B. 218 • 
28 W. R. 255, D. O. ’ 

6682. .] — A commission was issued abroad 

for the purpose of taking the evidence of a witness 
touching ceHain matters relating to an action 
brought by pltfs. against deft. The witness 


examination of the witness under & 
artiiexod to the commission. — 

V. Ludlow ( 186 ( 5 ), 1(5 P. 420 .- CAN. i 

p. Return to wrono office .] — An ] 
ohjecd.lori taken at Nin PriuB to the 
admission of evidence taken under a 
edrnndsslon, on the RTound that the 
eomnilsslon w'as not returned to the 
oflicc of the D(‘puty (ierk of the Crown 
nursnant to the JudR'o’s order : — Held : 
had.“ -H tkvknhon v. Kaii; (]Hr»;5), 2 
C. 1». 406.— CAN. 

q. NccesBity for diligence to obtain 
return— Ront/umement of trial.] — Deft., 
in order tc» ohtuln a e.ontlnuaneo on the 
groand of a coiiiinlHslon not being: 
returned, must show that he has used 
due dillg:cii(;e to oblaiti Its return in 
time.- Landuv v. Jonkh (18r»4), .lames, 
311.— CAN. 

r. .1 ■ Fkiuu’hon V. 

HviUfl (IST)!), James, :»34. CAN. 

t. Anncrina tuipera.] I’aperH tm- 
closed & returrmd vvit-h a etunmlssloii 
to examine witnesses, A', referred t(< by 
the witnesses, rjced not be annexed to 
the depositions, if suilUicntly Idonl Itled. 
It will be presumed that a (M)mmiKHlon 

J iroduced In et. is in the saim^ state as 
t eame from the comrs., A. timt the 
exiitbIt/S omiosed are those referred to 
in the depositions, - Lawton v. i'.vu* 
itArr (IH.'iM). 4 All. 1.- CAN. 

t. Form of tf^dness's full name 
lud pieea.) -IJpoJi a eummls.Hlon the 
name of one witness was stAted to be 
William LauMlnK Flynn, A lu tl»e return 
of the eomrs., th(\v stated tliey luul 
reduced to writlngr the answers ei 
WUliaru L. Flynn : - 7fr/d .• not to 
vitiate the eoinml.sslon. Comwtook r. 
TVIIKKIJ. (1862). 12 C. V. 173. CAN. 

a. ()pejiit^g—()f return,] No order 
Is necessary for leave to open a forelgrii 
eominisslon duly returned. The proper 
practice is to open it without order, In 
the prosenoe of all parties. — (T ialmkiih 

r. PiaOTT (circa 1863), I Ch. Ch. 282 . - 
CAN. 

b. In envelope..] —A com- 

inlHsiun eneloat^d in an cnveloiH*. which 
onmv to hand with an opening; not 
iurtre onouffh to allow of the escape of 
t he papers eout>ained therein is sufll- 
tienUy close to render it adinissiblc. 
Huch eoinnviasioii need not be cndumHl 
with the stylo of the cause in which It 
is issued. — Frank v. tunwoN (1865), 15 
(’. V. 135. —CAN. 

Q. 'Pittu>. for.] — A judyc has no 

power, without consent of parties, 
to open the commission befort^ the Jury 
are sworn. — B uhpkk v. Carvill ( 1 H 75 ), 
3 Pur. 141.— CAN. 

(I. Fffcri <)/.] — Where a 

(ortdicQ coininhudon ii^d been opened 
before trial for the oonvenienoe of 
parties, it is too latu at the trial to 
objeot to the mode of Its e.xitcutiuu. — 
Walton v. Apjoiin (1884), 5 i). U. 
65,— CAN. 


e. — — V»ing evidence before 
trial.] —The ct. In pormitting; a forelgrn 
commission to be opened before the 
trial, will not impose restrictions as to 
t.iie use to bo made of the knowledgro 
of the evidence which would bo 
acquired by the solrs. by such openinff. 
- Smith v. Orkky (1886), 11 P. U. 
238.— CAN. 

f. ,] — ^ commis.sion pro- 

duced at the trial in an envelope open 
at both ends, though otherwise well 
secured. A, under the hand & soal of 
the ctmir.. is properly admitted in 
ovidonc(}. — (jRAHAm v. Sticwaht(1865), 

1.5 C. P. 169. — CAN. 

g. Wairer of ohjecUons— FormalUiea 
preHcrihed by tdatute .] — A party who 
joins in aiding under a eommlsslou, 
w'liich contains siandtle Uireetlons as to 
t he mode of return, cannot afterwards 
object that (certain formalities pre- 
HiM’lbcd by the statute, but not by tlio 
commiHslon, have been tunltU'd. — 
Frank v. (’au-son (186.5), 1.5 C. P. 13.5. 
-CAN. 

h. Return by one of two commis' 
soooTs.)— Where a eominisslon Issues 
to tw(» comrs. for the examinatiou of 
witnesses A. Home evidence is properly 
taken before both, one comr. may 
return the commission A is not bound 
to wait an indefinite time to permit 
otluT wltiiesscH to be examined. — 
Buki'KK V. (’AUVILI. (1875), 3 Pug. 141. 

CAN. 

k. /Cmloreemcnt on envelope cn- 

j Banqvk Villk Mauik r. 
Lokdlv (1881), 21 N. H. K, 273,- CAN. 

l. Refusal of one citmmisKioner 
to »i{fn.] — The rcdusal of otio of tw'o 
comrs, to sign the return iloos not 
vitiate it. — Millville Mutual Marine 
A Fire iNauRANcK Co. v. Duiaeou^ 
(1881), n S. C. JL 183.— CAN. 

m. Whether return, should sfotw — 
How ctnnmiHHioncrtt were mvorn .\ — A 
commlMsiou directed that before pro* 
(Hwdlug to exainino witnesses the 
comrs. should take an oath In the form 
liulorseil on the coimnisKion. 'Ihc 
return stated that the comrs. were 
severally duly sworn, A that all things 
w'ero had, done, taken, A perforniiHl 
by them ua nuiuirel by the commis- 
sion '.—Held : Hulllcient. — H arbour r. 
PoUEHrs (1884). 24 N. IL P. 211.— 
CAN. 

n. J Preventing return.} — HkhRk r. 
.St. John Uv. Co. (1899), 20 C. L. T. 
113 ; 30 S. C, P. 218.— CAN. 

o. Return not under cover — Ex- 
amifmiian sealed,] — At the trial pltf.’s 
counsel tendered the depositions of 
witnesses taken under the order as 
evidence upon an issue joined between 
them A deft, as to the ownership of 
the subject-matter of the action, the 
depositions relating solely to that 
(luestiou A that deft. *8 counsel objected 
to their adinisaion since they had been 
fuiuid not under cover : — Held : as 


they were under the examiner’s sea* 
^ey should be admitted.— C ramer r. 
Bell (1907), 6 W. L. R. 382.— CAN. 

^ aa. Irregularities in return — Delay 
in moving to suppress .] — The return to 
a commission issued for the taking of 
depositions in a foreign country did not 
show, In a number of respects, that the 
directions of the commission had been 
complied with. Pltf., having given 
notice, applied, at the opening of the 
trial, to suppress the depositions. As 
in the opinion of the ot., the objections 
were based only on “ irregrularities,” A 
not on " matters of siibstancic,” A it 
did not appear that any hanu had been 
or might be done by the non-compliance 
with the directions of the commission. 
A the delay in moving to suppress was 
unreasonable : — Held : the lieposltions 
were admissible. -DKeRKAN v. Van* 
c’ANNKVT( 1913), 2.5 W. L. H.27 ; G Alta, 
li. H. 384.— CAN. 
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6681 i. Objection must be taken at e.r- 
amiruttion.]- The proper time to strike 
inadmissible evidence out of a com- 
mission is at the hearing, A not in 
(dminbers before the hearing. — Bell r. 
Clarke (1881), 10 V. L. It. 283. — AUS. 

6681 ii. . I -Deft, having made 

one objetdion to the evidence whleh 
was oveiTul(‘d, allowed it to be read, A 
commented ujion it '.— field : he wa?H 
precluded from taking any further ex- 
ceptions. — Farrkl V. Stkchkns (18.59). 
17 U. C. It. 250. CAN. 

6681 iii. .1 — A comniissiou, In 

which deft, joined, was addressed to 
t.w'o comrs., with powtT to either of 
them U> act. One oomr. only, acb*d. 
A took the deposHfllons of the witnesses 
proiluced by pltf., deft, not lieing 
prosoot or represented by counsel. 
Some of the evidence given by pltf.’s 
witnesses was legally inadmissible. 
A when ottered on the trial licft.'s 
eounsel objected to Its reception, Imt 
the presiding Judge admitted it : 
Held : the fact ot the evidence not 
having been objected to on behalf 
ot deft, at the time the witnesses were 
examined before the comrs. did not 
preclude deft, from objecting to It oa 
the trial, A it should have been rejected. 
~ Boston Bkltino Co. r. Gabel 
(1880), 20 N. B. ii, 347,— CAN. 

6681 iv. Depositions of wit- 

nesses taken upon a foreign commisi^ioB 
ore admissible in evidence, notwith- 
stajiding that they ore taken in short- 
hand, without authority therefor b» 
the order, because objection was not 
taken at the time the witnesses were 
examined. — Minot grocery CO. v. 
Durick (1913), 23 W. L. K. 2TU ; 3 
W. W. K. 901 : 10 D. L. U. 126 ; Gfraak. 
L. R, 44.— CAN. 

6681 V. .]— Duciunents attached 

to the n»tum ot a commission A identl- 
lled with the documents referred to lu 
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objected to be sworn & was allowed by the comr. 
to aiftrin. His evidence was then taken. The 
deposition was regular upon the face of it, & was 
returned by the comr. in the following terms ; 
“ Affirmed before me, the witness objectmg to an 
oath.** Pltfs. were represented at the commission, 
but took no objection at the time to the evidence 
being given upon affirmation ; subsequently, 
however, they applied at chambers to have the 
deposition taken off the file on ciffidaxots allowing 
that the witness was not a person who was entitled 
to affirm : — Held : the objection should have been 
taken at the time, A ought not now to be enter- 
tained, there being nothing on the face of the 
deposition itself to show that it was not properly 
taken. — Rich Aims, Tweedy & Oo. v. Hough 
(1882), 51 1j, J. Q. B. 361 ; nub nom. Rickards v. 
Hough, 30 W. R. 676, D. C. 

B, Cirouiids for Graniinfj or Jhfitniuy Admission, 
(rt) In General. 

6683 . No notice given of execution of com- 
mission.] — Ia>veden V. Milford (1791), i Bi-o. 

C. 540 ; 29 E. R. 1031, L. (J. 

6684 . .] — It is no objection at nisi prias to 

the reception of depositions taken on interroga- 
tories, that there was an alleged breach of faith on 
the part of deft, in examining witnesses on interro- 
gatoiies at all. But if there was any irregularity 
in proceeding with the commission, as, for instance, 
if it were executed without any notice to yiltf. to 
enable him, if he pleased, to put cross-int-erroga- 
tories, such irregularity is a good objection to the 
admissibility of the depositions, <fe the ct., if they 
have been received at nisi priiis, will grant a new' 
trial, & direct a fresh commission t-o be issued. 

To enable a witness to use a paper w'ritUm by 
himself for the purpose of refreshing Ids memory, 
it must be showm that the ])aper w^as written, con- 
t-emiKiraneously wdth the transaction it refers t-o. 
A witness, who had bi^en examined on int<'rroga- 
tories in a foreign ctnmtry, stated in one td his 
answers, the contents of a letter which was not 
pi*oduced. On th(‘ trial of the caiist^ in England : 
--Held : so much of the answ'^er as related Ik) tie* 
contents of the hotter Wius not receivable in evi- 
dence, although it was urged in suppoit of its 
admissibility that then^ W'ere no means, as tie* 
wdtnesH was out of the jurisdiction of the English 
(^ts., of compelling the production of lh<‘ lett<*r. — 
Hteinkellkr V . Newton (1H38), 9 A. I*. 313, 


N. P. ; suhneqtteni prowedii^ (1840), 1 Hcott, 
N. R. 148 ; (1841), 2 Mood. & R. 372. 

AwMiatUm B«M. M*Ooaibl© r. Anton (1843), 6 Man, & 0. 
87« 


6685. .] — Pltf. obtained a judge's order for 

a commission to examine witnesses. The p^ies 
having agreed upon A. ^ B. as comrs., pltf. 
obtained another order to examine witnesses upon 
interrogatories before A. & B,, without describing 
them as comrs., & without referring to any com- 
mission. Deft, afterwards withdrew the name of 
B,, his comr., ^ declined to proceed with the* 
examination, upon the gixiund that the second 
order was informal. Pltf. then obtiiinod a further 
order to examine witnesses befoi‘o A. on interro- 
gatories, ex p . : — Held : the examinations t^eu 
under the last order weix) admissible in evidence, 
although deft, had received no notice of the time 
& place of taking the examinations. — MHIOMBIE i'. 
Anton (1843), 6 Man. At G. 27 ; 6 Scott, N. R. 
923 ; 1 h. T. O. S. 230 ; 134 E. U. 795. 

6686. •] “By a judge’s order of Juno 11, 

1838, a. commisHion issued to examine witiiessoH 
in Scotland, At onc^ of the tonus was, that pltf* 
should furnish deft, wdth the names of t4\e wit- 
nesses it*n days lu'fore the issuing of the com- 
mission. Upon an affidavit that 8.. on(*. of the 
witnesses, was about to proct*ed ti» Anerica, an 
order of June 19 authorised tlio issuing of the 
commission forthw ith, A: it wuis issued the next day. 
The second order provide<l, that, as to the wit- 
ne88<is other than S., deft, was to Jmve a copy of 
the mt<*rrogatori(*8 ^ notice of their examination 
tw'enty days before the first appointment. No 
list of witnesst‘s was delivei'cd to tbit., nor was tlu^ 
name of a,ny witn(*ss communicated to him, 
except that of S. : Held : this omission rendered 
their 'depositions inadmissible. 

By th<? Order of June 19, a copy of th<5 intorro- 
gaU)ri(*s on wiiich S. w'as to he examiocid was to 
be (hdivored to deft, on tJiat day, ^ lie was to have 
six days* notice of Jiis examination : Held : a 
notice by the o)>poHit j)ai ( iu)(. signed or direcUnl 
bv tJie iHimrs., was sufii<’i<*nf. Scom' v. Van 
Sani>au (1814), () il B. 237; S Jur. 1111 ; 115 
K. R. 92. 

Jtnuftafions : Raid. Whilr r. Hallol. (IHoJO, ;i.'l E. T. O. S. 

Ui. Mentd. Himlcy v. North StafTonlHhiru Hy. (ISIS), 

J 1 L. T. (>. .S. 121. 

6687 . .] A commission having issiurd, to 
be examined at New' York, rc turnahh* in a month, 
with leave to deft, to eroHH-i;xaTnine, etc., there 


1 ho ovldoncc, may be read at the honr- 
iiig of the suit ill which the eoinmlHsion 
issued, unless they iiave lieen objected 
to oil being tendered In evJdenco ticfore 
the comr. Ohjcctions to the adiuls- 
sihility of such docuuientH cannot be 
taken at the hearing of the suit. - 
.stucthkiw V. Whkkleh ( 1880 ), (> 

C. L. It. lOO.-^IND. 

q, ft'rf’sh ohjert/um nt trial.]— 

If, when evidence is taken before 
txjmrs. a document is tenden;d A: 
objected to on any grrmnd, the o|»F>esite 
party is not prtxjlmlod from objecting 
to tho document at the trial on any 
other ground. It is not necessary to 
state all the #bjectionH to the admis- 
sibility of a document when it Is first 
tendered, but the party objecting is 
at liberty to take any rrosb objectitui 
whenever the party producing the 
document tenders it in evidence. — 
Ralli e. Gau Kim JSwek (1883), 
I. b. R. 0 Calc. U30.— XND. 

r. Addreimtd in court — Sufftcirncu 
o /,] — The depositionn of a witness 
taken de bene cam sealed up A indorsed 
“ In the Suproine Ct./’ with the title 
of the cause, the date & tho comr.’s 
name, are sufflcientl}* addressed to tho 


of . within f be Aid. 1o bo receivable 
ill evldeme. \Va TKU iiorHio r. Niav 
JlUUNMW’lCK Marivk A.HHCHAM'K ('<). 
(1848), 3 Kerr, «3U.~-CAN. 

g, . — ,) — \ oommiHsioii 

for fdie examination of witnesses in 
England was relumed imiorsed w'ith 
the title of tho et. & e^uso slgriod by 
the fuuiirs. A', aildrcssed to the chuk 
of the elreuKs of the county in which 
the venue was laid Wrld ; Bufll- 
ciently uddivssed to tho id. - Mokan 
r. Taviair (18SI), 2A N. R. R. 3U. - 
CAN. 

t. Exnmintjivm of ar/rd or in Jinn 
jtertnin within jurindictiou.] —Ms r. 
Ufa'KKEUX (IHOfi), U. C. H. 1U0.~~ 

CAN. 

a. Order not providing for reading 

at trial,] — Kvldenco taken abroad mider 
an order may be read at the hearing 
although tho order does not state tliat 
tho evidence may bo so road. — 
GmspAUS V, Ciii-BBUVK (1884), 1 

Man. li. It. 202.-~CAN. 

b. Admitted by ernwraf.)-- Where 
books are received on the taking of 
evidence under coinndssion by the 
express consent of both parties, their 


reeopdon eaimot afterwunlH be obJectA'd 
t.o on the geiii ral grounds that they 
arc Irrelevant A: immaterial to the Issue. 

Oarmtkxh V. Mutes AM (lUO.')), Mi 
S. C. It. (J12. - CAN. 

0 . Evidence rend in counHel'n 
openitif/.] -Iteft. examined a wUhchh 
on eominlHsinn. 'liio eommissioii was 
it'turned t.o (lie id. Pltf. In opiuiing 
his ease cliilmed t.he right to refer to 
the evlUeneo taken on conimiHsioti hm 
part of the r word of the suit. Deft, 
objected, contending ttiat. If pltf. 
njad it, ho must road it as his owui 
evldeniMCi : Held: pltf. was oritltUvt 
to refer to the cvlileuee as part ^»f the 
rword. --Nis'r AIM VI Dashkk r. Nun no 
Lai, Rokk (181)11), I. I.. H. 20 Gale. 
.Mil. - IND. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

B. (a). 

d. No erom'examitwlion.]- - A ma- 
terial witness for pltf. statofl diiHug 
the assizes that ho was obliged to go to 
the States on business ; A: a o ^mmlssloti 
was jnanted Sc tho witnesa onainiuod. 
Deft .^0 coiiniicl objtKited to the tmuilng 
of the cotrimlHsion, Sc rofuMMl to oroM • 
examine, as ho could not consult his 
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Sect, Z,— Return and use of evidence: Suh^cL 2, 
B. (ff), ih) d: ic).] 

\^aR, some weeks alierward», a coi^nt by deft. 
“ that no objection to the admissibility of the 
evidence taken should be made by reason of the 
time of taking or roiiiming such evidence, saving 
all just exceptions to the evidence.’ It was 
returned executed two or thrc'e days after such 
eonwmt, having been executed without uny notice 
to deft, of the time at which he might attend its 
execution : Held .* nevertheless, the evidence 
taken under it was admissible at the trial. 
f SefMe : there was no irregularity. — Whyte v. 
Haulk'IT (1850), iJ8 Ji. .1. Kx. 208 ; sub nom. 
White r. JJali.kt, Il.'l Ji. T. O. S. 94 ; 7 W. K. 408. 

6688. Insufficient notice given of execution of 
commission.] -Where a notice was served on resp.’s 
atiornev in Ixmdon, at two o’clock on Saturday, 
that a mtness would be examined under an order 
of ft. on the following Monday at Bath : —Held : 
such notice was insufllcient, & the deposition would 
1 m‘ rejected. KiTZGEliAlJ) v, FiTZOEriALD (1863), 
3 Sw. k Tr. 397 ; 33 B. .f. 1*. M. k, A. 39 ; 9 
I,, r. 580 ; 12 W. H. 696 ; 161 10. R. 1329. 

6689. No notice given of names of witnesses.] — 
S(’o'iT r. Van Sandau, No. 6686, ante. 

6690. No cross-examination —Opportunity given.] 

(’azenove V. Vau(H1AN, No. 6323, ante. 


of 

certain Wl^y l&ecM ^ 

take a preeoribM oatb, # anthoriM to smm 
man witneesee ^ to them oa oath, k 

persons ^ying wave tuiriected to 

the penaltiea for perjwy. The oomrs. ^amine<l 
witnesses, &> took down their depomtions In writimr 
& afterwards communicated the eCEect of them to 
the party sought to be affected by the proceediugb 
but who had no opportunity of being present at 
the examination, or of oross-examinmg the wit- 
nesses. On a subsequent reference to arbn. of 
these accounts : — Held : the arbitrators could not 
receive, as evidence,' the depositions taken before 
the comrs. 

In order to render depositions taken under 
judicial proceedings evidence against a party, he 
must have had an opportunity to bo present at’tlie 
examination, & to cross-examine the witnesses. - 
A 'G. r. Davison (1825), M‘Cle. k Yo. 160 : Its 
E. R. 306, Ex. Ch. 

Annotation :~ 'MLentd» He Enoch & Zaretsky, Bock, [I'JIO] 

1 E. B. 327. 

6692. .] — The Chance, No. 6331, 

ante. 

6693. Depositions not signed by witness.] 

Examination of deft, before comrs. of bkpey. was 


but lie attcn<lofl at th(s trlol, 
luado the buht <lofoiu*e ho t-ouhl. 
It hohu? vorv Important, In tho rir- 
r’uni8tano(‘s of tho east*, that this 
wUnGHt* HhouJd bo Hubjectocl to rrot?H- 
examiriatioii, ttm ct. nrrantod a now 
triai on payinrnt of rosU- —Ahnold v. 
fliOfUNH (1864h 11 U. it. 11)1. ~ 
CAN. 

6891 i. Noof)i)orlunifi/ffivcn.] ~ 

Ou an uxainination of a VNitness \in(ior 
(' Ij. I*. Art, HH. IMt, J88j Ida pvldonco 
«lll not b(* road If tho ritfht of rrons- 
oxaniinatlon iiaw bron dtuded.— ( ' ol- 
viij.K r. Johnston (1H71), 6 P. H. 
482. -CAN. 

e. DepoHtUonH wronulif iniitnUft.] 
l)OK d. .IAMKS t’. McIiAUOllIdN (1801), 
fl All. /)i.— CAN, 

f. {'(Onmiamomr not duly «u’orn. ] 
--A conitnihHion diroctod tf> two 
ptTHonM, provided an follows : “ & wo 
Ki\e to each of you full powor & 
authority to adiniidster such oath or 
atllnnatlon t(» tlio other.” Tho aolo 
aetlun: eumr. was not aworu before ids 
fellow eomr., hut before an onlinniy 
eomr. of the ct.'- field: ttm com* 
miablon was admlHHlble.- -Hisv i.and v. 
Hoott (1809), 19 0, I*. lOf).- CAN. 

■r. Interrogator it g riot retnrmd 
u itn depo»itwnM,\ — A conjinl^alon IhHUocl 
to exandrio wllnesHt^ abroad upon 
InterrosratorleH & tnvd ivar, but was 
returned without the iuterrogntorles, 
in oonseipieuee t>f which tlio Judtre on 
the trial refusotl to allow cither the 
depoaltlon or the vird rorr oxumina- 
flous of the witness to be rt'od, k pltf. 
wn« nonsuited :—/ff I'd .* tho evidence 
\va» prtiporiy rt'Jectod,— Moran r. 
Taylor (188.3), 23 N. B. B. 222. - CAN. 

h. JfetnatUwnii not trii/ned hy de- 
fendanVg cofHniisHoner.]—miwv\>'(A4 v. 
Miulvillk Maiunk Inmuiianor cxk 
( 1883), 23 N, n. H, 160; (1884), 11 
S. 0. it. 183. -CAN. 

k. I>epogitkmft in form of certified 
ropy of shorthand notes.] -Evideueo 
Riven by a witness was token before an 
exoxnin^. In ohorthand, by question 
answer. The evidence was dul> 
cerUhod by tho exoiidner k an office 
COPT put In at the trial: — Held: the 
evuleuue won properly received.— 
Motion AU> e. MinwuY (1884), h 
O. R. 839.- CAN. 

L Fereisti. ct84ence tuken by tnaMer.] 
— hkwis 9 . OieoBOKSON (1889), 0 Man. 
h. lU *7*.~ CAN, 


m. Juriftdiciinn of referee — To set 
aside judge's order for a commission.}— 
In an Interpleader Issue pltf. obtained 
a judqo’s order directlns: the issue of 
a <‘ominlssion to take evidence in a 
foreign country. Tho evidence was 
taken, & on the reluin of the com* 
tnlsbion d<*ft. moved before the referee to 
hupprcHS it : — JJtld : tho referee had no 
jurisdietion to set aride a jtulRu'b order, 
k ho cannot do it indtrectly by snp- 
pr(5sdnff tife commission. — Thompson 
V. 8KQUIN (1892), 8 Man. L. H. 79.— 
CAN. 

n. ('oimmsaion void for irregularity 
-lEouvr.)- IlAMli.iON I’. MrNiiiL 

(1894). 2 Terr. 1.. U. 31.— CAN. 

o. Irregularity as io suraiing nnt' 
twirs,]— The deposition of a witness 
examined abroad appeared to luive 
been sworn to when It was signed, or 
inunodiabdy afUTwards, k tho objee- 
tluu w'os taken that the witness should 
have boon sw'orn before tlie examina- 
tion eommenood : — Held : If there was 
anything at variance with the instruc- 
tions in this, it woe an irregularity of 
which there should have boon notice, 
& which should have been moved 
against In oiiambers. — W'uianiTRO v, 
Andrkws (1896), 28 N. S. H. 387.— 
CAN. 

p. Commission md wide enough io 
include evidence taken.]- Wiiujht v. 
.Shattitk (19001, 4 Terr. L. It. 317.— 

CAN. 

q. PJvidence oreUred to he taken by 
named jxistue of peace — lietxrcment 
before evidence taken— Evidence taken 
by auccTMor.l — C lavkkik t?, (Tory, 
Paonao V, Clavumik 11901), 4 Terr. 
L. U. 470.— CAN. 

r. Alleged refusal to answer frucs- 
lions 1— It was objected that on pltf.*K 
oxaminatiou \md<'r eoiuudsdon he had 
refused to answer some questions. 
From tho shorthand notes it ap}ieared 
tlmt counsel for pltf. at the exaniina- 
Uon Interposed some objections, & 
tt)hl pltf. that he need not answer 
certain questions. There was nothinir 
to show that deft.’s counsel pressed 
for HU answer : — Held : the questions 
had been abandoned k the evidence 
could be read. — Allan v. Ihtrr- 
OcKAN Prbssrp Bmox <X>. (1909), 
11 W. L. K. .393.— CAN. 

s. IHseretitm of oomH.]— W here an 
order having bran made by which 
pltl., roaiding abroad, was permitted 


to give evidence on his own helm If, 
but the ot. had made an order refuhiug 
to allow the evidence so taken to be 
used at the trial, although it was swoni 
that pltf. was physioallv unable to 
murney so as to bo present nt the trial, 
k his evidence was ueeL*ssary on hn 
own behalf. On appeal *. — Htld : tho 
order must bo affirmed. — Pahk v 
Schneider (1912), 22 W, L. Ji. 7U . 
(> I'. L. R. 451 ; ‘i W. W. R. 1022, 5 
AJta. L. R. 423.~CAN. 

t. Satisfactory cross-examination only 
to In had at frini. }— Pltfs. sued deft, 
upon a promissory note, made by cl(‘ft. 
to M,, & piu chased by pltfs. Pitfs. 
& M. were both out of tne jurisdiction. 
Deft, alleged that the note was procured 
by fiand, lu respect of which ho had 
recovered unsatlsUod judgment agn-m'^t 
M., & that pltfs. werov really suing foi 
the benefit of M. M. was liable fo 
pltfs. as indorser, & was flnancialh 
good for payment. Pltfs. had b(*cn 
granted an oi^er to take the deposition 
of their pre^^ldont iu Missoiiri, nut the 
deposition was not to be used at tho 
tnaJ uuieas a Judge should so <»rder. 
In view of the ailegatious In the state- 
ment of defence k the fact that a 
number of similar coses had been 
before tho cts. prevloxialy with respect 
to notes glveu to M., pltf.'s applica- 
tion for leave to use the deposition 
at the trial was refused ; it was con- 
siderud that tho wltnees could uot bo 
satiafactorlly cross-examined except at 
tbe trial. — Fideuty 'Irdst Co. v 
Schneider (1913), 25 W. L. R. 611: 
6 Alta. L. R. 446.— CAN. 

a. Order irrcffuhirly obtained.] 
STKATPOHD V. AlJlOROUOH (1818), 2 
Mol. 326.— IR. 

b. .D Though an order for 

publication of depositions taken dt 
bene esse, was clearly irre^ar, Inas- 
muoh as it was obt4xini{)d ^tnout notice, 
(k in an abated suit, yet the ct. leaning 
against such attempts to 8upprc«s 
evidence by technical objections 
reused to discharge the nde.-— 
Browne r. Skerrett (1838), 6 

Ir. li. Rec. N. S. 370. -IB. 

0. Orefrr for ejeaminoHun made on 
tnsuffictenl grounds .] — On an appllca- 
t ion ex p. for leave to examine a witnesw 
about to leave the ooiuny the ot. has 
power to make the order, the 
being taken by appet. at bis P^I * 
subieoi to the risk of being disobarged 



VIIJ.— Bwiwsb oot of Coxm, 


jSSfch^ 

^Ji.WSSSlC“ V **SS?S WMBintoloiwr,] 

— »l>4y]B V. BAliiltiBnTt No. 6679, an^«, '* 

A ***•“• wteiTlm to doeumenti.] — ^Tho 

^pnottionn ^ e yomia od oa iatenoffa^ 

torioB Me adiaisrtble, toough it appears that oa 
his e^iaa^n he referrS to papers which he 
retosed to allow the comrs. to see. — S tkikkei i va 
V. NBWTOIt (1841), 2 Mood. & £^ 2 , n p “ 
previma proceedings (1840), 0 Man. & a. 30, n. ’ 

(6) Dealh of H'lhicae. 

6696. Whether admissible.] -A commoa law ct. 
may great a commissioa to take the teBtinionv ol 
^ed witaesaes oa a questioa of title ; but such 
testimoay caaaot be used tUl after the witnessca 
*’• (1028), Hot. 20; 

124 Jht. H. 317. 

6097. Examination before issue joined 

Opportunity to examine after issue Joined,]— In an 

action of ejectment Held : if a witness had been 
examined for a deft, dc boric esse to preserve liis 
testimony before issue joined upon an order of th<‘ 
ft. & the witness should have died after issue 
joined befow bein^ examined again, his examina- 
tion could not bo lead in evidence because it had 
been taken before issue joined & there* had been 
the opportunity to examine him after, - - r 
Biiowx (1062), Hard. 315 ; M5 E. 11. 475. 

6698. - -.] -WA'rr’s Cask (1003), 

Hard. 331 ; 145 E. E. 483, 

-4?mofa/ioft Mentd. Abrnhanis r. Bimii (1708), 4 Burr 
225], 

6699. “ - .|— SouTiiWELi.r. EiMKUK'ii 

(Lord) (1725), 9 Mod. Eep. 133; 2 Eq. Oas. Abr. 
418, pi. 7; 88 E. R. 300. ^ 

6700. -- - Death before examination in chief.] 

Depositions of a witness examined do beno ohho, 

he dying before he was examined in chief, were 
ordered to be read at a trial at law. — M ausdkk v. 
Hound (1085), l Vern. 331 ; 1 Kq. <’as. Abr. 
234, pi. 2 ; 23 E. It. 502. 

6701. — .J — Depositions taken do hone 

case shall ndt be published without aflidavit of the* 
party’s death, <k that could not be examinc'd in 
chief,— (^ox V. Geohuk (1725), Cm. iemp. King, 
JJ ; 25 E. It. 194. 

6702. y — •]“(!) Depositions dc 5cac cw, 

whore witnesses arc dead, ^ no opjxjH unity i<> 
c‘xamine in chief, although aft(*r great length of 
time, were published, but without prejudice t-o 
exceptions at the hearing. 

(2) Hill to perpetuate, if set down, diMuisHC‘d, 
but the testimony not thereby pnqudiced. 
Anon. (1751), 2 Vos. Hen. 497 ; 28 E. K. 318. L. C. 

Conad. EUioo v. Koupell (No. 2) 

(1863), 32 Bcjav. 308. 

0703. Death before signature of examina- 

tion*] — Where a witness dies after exaraimition. 


6^ 


tertWpm su«ai exMiiU»Uoa ta 
o^^ositiona cannot b© made uae of. But yet 
where daft., after ^blication, examined a witnees, 
® the usual amda^dt that deft,, his clerk or 
solr., had not seen the depositions, got an order to 
m^xamine this witness, but the witness died 
before a re-examination : — i/edd .• leave would be 
mvon deft, to make use of the former depositions 
of the same witness.- -G ovkijvnd r. 8TANax)N 
^ 414 ; 2 Kq. Oas. Abr. 4 17, pi. 4 ; 

24 E. R. 451, 1j. O. 

Annotation : -FoUd. HIU v. Bulkclcy (18U). 1 PUUUm, 2b0. 

6704. Death must be proved.] -An alll- 

davit of the death or abseuctj beyonil sea of Un^ 
witness is necessary before oxaui [nations do bom 

can be published.- -W ard v. Hykks (1741), 
Ridg. temp. if. 193 ; 27 E. K, 801. 

6705. ,J —Depositions of a witness ox- 

pniued do beno cs.se, who was dead, wei*i^ published 
m order to be read at a trial at law. r. 

Hriduman (1750), 1 Dick. Ill; 21 E. H. 223. 
L. C. 

6706. ~ ,] - Hold: depositions should be i^cad 

at the trial of an iasuc, if the witne.sses should be 
then dead, or pmved to be in such a stab^ of iH*}iUh 
as not to bo capable t)f alUuuling, wilho\B- such 
order, to make the liepositlous t'videnee at law, 
the wdudt* recoi'd would l»av(' to be read. Palmer 
r. Ayi.esrury (Lord) (1808), 15 Ves. 170; 33 
E. IL 721, L. (’. ; fnil>'<(’qunil proroodhiqu. 15 Ves. 
299, !.. H 

AniwiiUion: -Reid. l'urb< t( r. (‘(ubolt (ibl 3 ), 1 Vo.^. & B. 
335. 

6707. - Death before cross-examination.] - 

'riic deposition (d a wit ness wiio died before he had 
beeri rt‘peated before he had Ix'en <‘VHiuin(*d <.)n 
the intt*rrogaG>ries of the adxerse party admitted. 
- Him. r. Hulkeley (1811), I Phillim. 280; lOI 

K. R. usr,. 

6708. .] 3'he d(‘positi()nH of socli of t.lu* 
witnes.s in a taiUHe, a,s had died, were (U’den'd to 
be read at t-hc* trial of an issiu* in Hie cause. IMtl*. 
afterwards died, having appoint (‘d A., on«« of his 
witnesses, his (‘\or. A. r(‘vived the suit, iVi his 
name w^as substituted for pltf.’s in the issiu* : 
Hold : A.'s dt‘j)ositions must be r(*ad at t4ie trial. 
Ani>uewh V. Heati’iiami* (Lady), Walker r. 
HBAuriiAMi' (Lady) (1h:U), 7 Sun. 05 ; .58 E. IL 



(r) Ah^'ii nro of WihxsH. 

In criminal proceedings.] Soo Huiminai. Lav\ , 
Vol. XIV., pp. 270 281, in, Nos. 2K7H 2901, 
4009-4074. 

6709. Whether admissible Witness in England.) 

Deposition of a witness t‘xainined before a judge, 
because* geung beyond M<*a, eaniiot be inaid if be 


upon sufficient grroundfl being shouii. 
If sufficiont groutids are afUjrwardH 
shown that the order should not have 
been made, the ct. can refuse to allow 
the depositions of the witness examined 
to be put in evidence at the trial. 
— Thompsov V IhrcTOK Bokougu 
Council (1907), 28 N. Z. L. it. 668.— 
N.Z. 


d. Witness giving cvicU-nce at 
trial.}— The deposition of an «iKe<l 
witaees, which had been taken on 
oomxntaslon to He in rrtenUs, \\ os 
entirely superseded on the witness 
appearlnx ic giving evidence in ct., 
9c therefore could not be uiied for the 
purpose of proving that the witness 
had mode a statement before the conir. 


difTeroat from her evldoacc given ii 
ct. - FmutKSTH r. Low’s Thuhtkkh 
fl907J 8. C. 1210 ; 15 8. L. T. 3.30.- 

SCOT. 


PART VIII. SECT. 3, SUB-SECT. 2. - 
B. (h). 

6696 i. Whether admissible.) -Publi- 
cation of depositions taken tie bene esse, 
refused after one trial had, on which 
some f)f the perHons who ha<l been 
examined de oeiie esse. Sc who had 
since died, were exarniiied, & the otliers 
might have been examined vind vuer.— 
FiTZPATnicK V. \Vk»b (1826), 2 Mol. 
313.— IR, 


6696 U. 

(1830). 3 Ir. L, 


:A 


Hickman r. (i’BmEN 
lec. let. HOT. 262.- IR. 


PART Vni. SECT. 3, SUB-SECT. 2. - 
B. (0). 

a. Whether adviiHsihle P'hether 

( irwtf of abse/U’e esHruiuih] -Jf a witnens 
»e exairdnwl under a eoinmiMwlon In a 
foreign eonnlry. It is not nceosNary 
at the trial to prove that he Is still 
without the Jurisdiction. Watkon v. 
Lkk (IK (2), 2 Old. Dig. 2 i 37.— CAN. 


f. .1 It is not nceoHsary 

before putting In depositions to prove 
that the wlf nesses are out of the 
Ppovinc'c ; having l>een shown to be 
out of the Prfivlnoe %vhen their evt- 
den(*o was taken, it will be presumed 
they continued so. unless contrary 
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Evidence. 


Sect, 3. — Meium and me of evidence: Sub'sect* 2, 
B, (c) & id) iSc C, Sects. 4 5,] 

be* in England. — ^A non. (1701), 2 Salk. 691 ; 91 
K. K. 686. ^ 

0710. Witness In Ireland.]— Depositions 

taken in Ireland may be read on a trial in England 
to prove the record. — -Altiiam (liORD) v, Anglesey 
(Earl) (1709), Gilb. Ch. 10 ; 11 Mod. Kep. 210 ; 
2.5 E. K. 12 ; 8ub nom, Anglesea (LtORD) v. 
Altiiam (Lord), Holt, K. B. 736. 

0711. Biut V. White (1772), 2 

Dick. 473 ; 21 E. K. 353, L. C. 

0712. Witness in Scotland.] — Deposition of 

a witness may be read by reason that the witness 
himself is in Scotland .—PA'rrEiiSON v. St. Clair 
( 1729), 1 Bam K. B. 268 ; 94 E. II. 183. 

0713. .] — It is now the constant practice in 

the cts. of law to admit depositions in evidence, 
whtTC the witnesses are abroad (Lord Hard- 

wicKB, (/’.). — Fitzgerald (1742), 9 Mod. 

ib*p. 330 ; 88 E. K. 487, L. C. 

6714. Proof of absence beyond the sea.] — 

Ward v. Sykes, No. 6704, ante. 

6716. - Witness storm bound.] -Wheni, 

l)y ruh^ of ct. a witness about to go abroad, is per- 
initLid to be examined on inten‘ogatorie.s, they 
may be given in evidence, if the witness has sailed 
on the voyage, though he may have been put 
Iwick into port from bad weather. — Fonsick v. 
i\(iAU (1806), 6 Esp. 92, N. F. 

6716. What amounts to proof.] — 

Fal(;oneu V. Hanson (1808), 1 (Jarnp. 171, N. P. 

6717. — .] — Witnesses examin(‘d 

under a judge’s order, in expectation of their going 
iihroad, arc? examined as much for one side as the 
otJicr, A. eitlu^r paiiy may use tludr evidence on 
the trial, if it be shown that the witnesses arc 
abroad ; but it/ must be proveci t hat they are 
;ibr(»ad, A the st<atein(‘nt in their d('i)ositions that 
they are going abroad is not sunicient for this 
purpos(’.“ i'RocTou V. Lainson (1836), 7 C. A P. 
629, N. l\ 

6718. — .] — In order to let in the 

de[)OKition of a witness examined on int errogatories, 
his absence must he shown by some one who can 
Hp(*ak to the fact , of his own knowledg(', A pr<iof of 
inquiiHes made at the I'osidence of tla; witness, A 
of answers given, is not enough. Boiunson v. 
Markis (1841), 2 Mood. A Jl. 375, N. P. 

6719. .] — To let in the exainina- 

tioii of a wittH‘HH taken befon* the inast<*r, as 
evidence under JOvidence on (Umuuission Act, 
1831 (c. 22), on the ground that the witness is 
abroad, evideiut* must be given to satisfy the 
judg«^ that th(' witness is actually out- of the 
jurisdiction (»f the ct . at the lime of tlu* trial ; A 
it will not hi* sutlici^ud to luove that on the <‘vening 
befoiv the trial tlie witness was with his luggage 
on board a ship bound for Montreal, tin*, shii) being 


then three-quarters ot a mile b^ow CJiyavesend 
waiting for her captain to come on 
CAimy']^^ V. Graham (1841), as reported' in 

6720. -- — — .] ^To render a deposition 

taken before the master under a judge’s order 
admissible on the ground that the witness is 
abroad, evidence must be given to satisfy the judge 
that the witness is out of the jurisdiction of the 
ct. It was proved by a person that he had pre- 
pared the witnesses’ outfit for Australia, & had 
seen him start by the Blackwall By. to go on board 
the “Asia” which lay at Gravesend, bound for 
Australia, & that he had received a letter from the 
witness from Sheerness, A another from Plymouth 
at both of which places the “ Asia ” had put in 
Held : this was sufficient for the purpose, as being 

evidence that his voyage had been commenced. 

Varicas V. French (1849), 2 Car. & Kii*, 1008 


(rf) Incapacity of IVilnc^a. 

In criminal proceedings.] — Bee Criminaj. I.aw. 
Vol. XIV., pp. 197, 198, Nos. 1763, 1780. 

6721. Whether admissible— Witness blind - 
Evidence given by reference to documents.] - 

Kinsman v . Orooke (1705), 2 Ld. Raym. 1166 : 
92 E. R. 271. 

6722. .] — Deposition as to hand- 

writing of witness, who had since become blind, 
was ordered to be read on trial of issue. — -I a'NN r. 
Robertson (1823), 2 Coop, iernp. Cott. 217 ; i 
L. J. O. 8. Ch. 88 ; 47 E. li. 1135. 

6723. .] — Bradley v . Crackentuori* 

(1752), 1 Dick. 182 ; 21 E. H. 239. 

6724. .] — I’ALMER V . Aylesbury (Lord), 

No. 6706, ayiic, 

6725. .] “ Depositions taken dc bene esse 

upon tlie iiK^apacity of the witness from a bodily 
injury, to attend a trial at law not published as 
they could not be read without proof at the trial, 
that th(i W'itn(;s8 was then unable to attend ; but 
on the affidavit of the surgeon as to the probability 
of his attendance an order was made for the officer 
to attend at the trial with the originardoposition ; 
to bo tendered if the incapacity of the witness to 
attend should be proved. — A ndrews v . Paijvikr 
( 1812), 1 Ves. A B. 21 ; 35 E. K. 9, L. C. 

6726. Witness capable of re-examlnation.J 

-Evidence given by a witness examined de bene 

esse, by reason of ill-health, is not admissible, if th«! 
witness be at the licaring of the cause capable of 
being re-examined. — VVeoueian v. Wegueian 
(1839), 2 Curt. 263 ; 163 E. R. 406. 

6727. — What amounts to proof. j — KMcurr 

r. (Umpbell (1 SIS), eit/od 1 Tavlor on Evidence, 
nth ed., at p. 375. 

Aun4)Cali<m -Refd. Beaufort t\ CniWHlmy (1806), L. U. 1 
C, P. 6S)U. 


whowiK- Bihckk r. Uaumia (187:)), 
a Pug. 1 11. -CAN. 

jf. J — Where a eoin- 

mlHsion t(» exandno wltnenneH in 
England had boon prepared A wnt by 
plti.'H attorney, who had acted an the 
attorney for A (Mirrt^spondetl for 
several yearn with one of dci»onentH 
exaniinod, addressing letters to him 
at Loudon, & rtKiolvlug replica, A' never 
knew him or the other depondentn 
nameil in the commission t-o bo in 
this xu'ovince, & knew nothing of the 
latter. exct»pt from having i»een their 
namoM on dooumenta in hie poaeesHion 
relating to the enlt Mdd : Buffleient 
evidence of the aeveral denononta 
being abaent from the pn>vlnce to 
warrant their depoaltlona being read 
in evidoi\oe, — Dow d, Hkathcotk v. 


lluuiiws (1878), 2 1*. & B. 296.- CAN. 

h. .) - Where the evi- 

deneo of a witiicsM t-aken d* hettr. rsne 
is (4'nderod upon the trial. & the trial 
judge, on being Hatintied from the 
evidenec before him that the witness 
is absent from the Province, , receiver 
it, the fact that it is Hubsoquently 
made to appear that the witnoHs woa 
at the time within the Province, in 
the absenco of any fraud practised 
upon the ct., is not ground for setting 
aside the verdict.— Bogwuh v . Troop 
(1909), N. S, R. 279.— CAN. 

— — jf;, ig competent to 

read at a jury trial the evidence of an 
Engilshw'oinan taken on oommisaion 
several years previously without pn>of 
that the witness could not be brought 
forwaixl on the day of trial to give her 


evidence orally in et. — A inscik v . 
StrnvjN (18r.l), 14 Dunl. {Ct . of Bess.) 

184.-SCOT. 


PART VIII. SECT. 3, SUB-SECT. 2. - 

B. (d). 

6723 i. lyhfUitr udmissihlr,] —Where 
a witness was in an a4tvanced sUite 
of nregnaiicy, & medical evidence was 
adduced showing that she was exceed- 
ingly nervous, &. had miscarried in her 
previous pregnancy, (c that her 
attendance in the witness box would 
be very likely to occasion another 
misoairiage, but that she was not ill 
otherwise, the ot. refused to admit 
her evidence taken under commission. 
— FiBniCH V. FiaiiKK & EuaN ( 1877 ), 
3 V. U K. 64.— AUS. 



Part VIII. — ^Evidence out op Court, 
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0728. — — ' ■«] — ^The deposition of a sick 

witness iiad been taken under Evidence" on Com- 
mission Act, 1831 (c, 22), s. 4 : — Beld : admissible 
imder sect. 10, upon proof by an attorney’s clerk, 
that such witness was too ill to attend, without 
the evidence of a medical man. — Johnson v. 
Thompson (1850), 15 !>. T. O. 8. 437, N. P, 

6729 . — Evidence on Commission 

Act, 1831 (c, 22), s. 10, makes tlie deposition of a 
witness taken under it inadmissible in evidence, 
unless it shall appear to the satisfaction of the 
judge that the deponent is unable from permanent 
sickness or other permanent infinuity to attend 
the trial : —Held : although it was competent to 
the ct. to review his decision, it was for the judge 
to satisfy himself of the depomuit’s inability to 
attend, by such evidence as he should think fit, & 
the ct. would not interfere, unless it was sliown 
that the judge had been misled by false evidence, 
or that injustice had resulted from the course 
pui’sued at the trial. 

Qu, : whether an affidavit of the witness's 
ordinary medical attendant would he admissible 
evidence for such a purposi^, — B eai^fout (Duke) 
V. Ghawshay (186(5), li. K. 1 C. P. 61)9 ; liar. & 
Uuth. 638 ; 35 L. .1. C, P. 312 ; 11 1.. T. 729 ; 12 
Jur. N. S. 709 ; J 1 W. II. 989. 

6730. .] — M‘PitERrtoN Fhanzman Par- 

nell, No. 6359, ante. 

C. Extent of A dtn is.s ibll U \j. 

6731. Whole examinatlqn of witness must be 
read.] — (1 ) In a suit by the aHsigno(‘s of an uiurer- 
tifleated bkpt. for the recovery of i>ioperty 
fraudulently delivered by him to defis., ])ltf.s. 
read the examination of one of dofts. taken befon* 
the (!omr.s. on the first day, but decliiuai to rejid 
the examination takcui on the .sec^oiid day ; 
Held : the whole must be read. 

(2) Plfl. cannot read the cross-(‘xatuinatioii of 
one of deft.’s witnesses if deft, (hudiiu's to r(;ad tlie 
examination in chief. — S mith v. Bigos (1832), 5 
Sim. 391 ; 58 E. 11. 383. 

Anfiotalion : — As to (2) DiBtd. Cazenovo v. Bottznmn (1814), 

J1 Sim. 352. 

6732. How far evidence of opponent’s witness 
may be read.] — Smith v. Bkkih, i\(». 6731, ante. 

6733. ■.] — If pltf. n'ads th(i exainiiiaiion in 

chief of one of deft.’s witnesses, lie may hsuI tlie 
cross-ex amiiuition of that witness. (^\/.en’ove r. 
Bo.vzman (1814), 14 Sim. 352 ; 69 K. It. 391. 

6734. Illegal questions may be objected to.j 
Bl<‘gol questions or answt'rs rid-urned by romrs. 
appointed by the c(.. under Evidence on (Van- 
mi.ssion Act, 1831 (c. 22), for the rird voce ex- 


amination of witnesses, may be objected to & 
struck out at the trial ; but counsel cannot object 
to the answers to illegal questions put on his own 
md^.-~HOTcmN 80 N %}. Bernahd (1836), 2 Mood. 


Srot. 4.— EVIDEKCaE FOR USE BEFORE FOREIGN 
TRIBUNALS. 

See Foreign Tribunals Evidence Act. 1856 
(c. 113), ss. 1, 2 ; Extradition Act. 1870 (c. 52), 
s. 24 ; II. S. 0. Ord. 37, rr. 54-58, 60. 

6735. Jurisdiction of foreign court — ^What 
amounts to proof of.) -Bi.hrson v. IL^zaud, [1887 1 
W. N. 115, D. G. 

6736. Conduct of examination.] — Desilla v. 
Ekij^s & Co., No. 0471, antx. 

6737. Power of English court To order dis- 
covery of documents.] 'It, [Fortdgu TribuualH 
Evidence Act, 1856 (c. 113)], Is an act wl.ich, in 
the case of an action piuiding in t*he ct, of a 
foreign country, enables that ct. to request the 
English ct. to take ])art in tl\e trial of the action 
brought in the foreign coimtiy to this o.xUmt, 
namely that, on t he request of the foriiign ct. it 
iunpovvei*H the English ct. to make such an order 
as will enable the evidimce of a witri(*ss in this 
count ry to be givim before a vonw. api)ointed to 
take his (A'id<uice. This is not a* power givtui to 
the ct. in tills country to order iliseovery of 
documents (V'AIujuan VVii.liams, L..I.). Ih’i’i.Rs 
A: (5o. V. JiGUISVILLK Nashvjli.e Hau.uo vi) (ki., 

'•*2] 1 K. B. 135 ; 81 I.. K. B. 445 ; 195 h. T. 

; 28 T. I,. H. 67 ; 56 Sol. Jo. 167, G. A. 


Sect. 5. COSTS. 

6738. General rule - In discretion of court.] - 

lirc'oo r. I’kakce, No. 6265, ante. 

6739. Whether allowed to successful party - 
When order obtained by consent.] -Wlaue a jiarty 
obtains leave, by consent, to examine witnesses 
abroad on depositions, he is iu)t entitled t«o be 
allowed the exiieiise of taking the deposil-ions in 
the taxation of eosls, tliough he Hncciusl. -Taylou 
V. lioYAL Exgiiangio Ahmi'RANc'E (!o. (1807), 8 
103 P. H. 391. 

- -Consd. Kairlic r. Parker (1H2H), 1 Moo. A P. 

438. 

6740. Examination especially for his 
benefit.] (k>sts of commission to exanune witness 
ahroa<l an* not allowed to the party who obtains 
tli(‘ commission, althougli successful in tlie action. 


PART VIII. SECT. 3, SUB-SECT. 2.—C. 

6732 i. Jlow far evidence of opponent’s 
tcUneas may be read .] — If a oonimisslou 
to examine wltneases abroad, lasiiod at 
the instanoe of one party & executed 
at bin expense, be i-eturnod by the 
oomrs. into ct. according: to the statute, 
the opposite party has a rlKht to call 
for & make use of the evidence at the 
trial of the cause. — (4ohdon v . Fuixkr 
(1836), 5 O, S. 174.— CAN. 

6732 ii. . Pltf. is not bound to 

read deft.’s evidence taken under com- 
mission, but only the evidence which ho 
himself grave before comrs. — ^B urpke 
r. Carvill (1875), 3 Pugr- 141.— CAN. 

6732 iii. . }— A party who has 

procured evidence to bo taken on com- 
mission is not bound to put it In at the 
trial, but If it has been duly returned 
into ct., the opposite party has a rifrht 
to put it to on his own behalf If he 
desires. — IU chardson v. McMillan 
( 1908). 18 Man. L. It. 359 ; 9 W. L. K. 
632.— CAN. 

J.- VOL. 3CXH. 


6732 iv. Whether all the evi- 

dence t/iken upon eomnuHttlon In an 
action shall bo read at lonprth, or reatl 
in part, or stated in part, or staU*d 
by counsel at tlie trial is a uiatt(?r 
in the discretion of tho trial judjre.— 
Maiiks V . Marks ( 1907), 13 31. O. H. 
1(H.— CAN. 

6732 V. .1 — Tnic Mauoa v . 

Searlk < 1903), 20 8, C. 4 8.5.— S. AF. 

6732 vi. .] — Where ovidenee had 

been taken on commission on the 
application of deftn. ; — I/eld : siu^h 
evidence was available to bo put in 
for pltf. durliigr the heaririK of pltf.'s 
coHe.—- M cWilliam’s Insolvent Kh- 
TATK V . Bank ok Afiik^a (1911). 32 
N. L. a. 2.51.— S.AF. 


PART VIII. SECT. 4. 

1. For vxe of French (’ourl.) - - 
I^ojltere rogatory were issued from a 
trench ct. seeking the aid of tho 
Supreme C/’t. of Ontario in obtaining 


tho l4!!Mlinjony of a person within the 
jurlsdhdion <»f the Ontario (T. in itda- 
tion to criminal procts-dings ponding 
against him In tho French c3 . — lie 
ISLEU (1915). 9 O. W. N. 18; 31 

O. L. U. 375.- -CAN. 

m. F(tr vJtc , of Fnytish f ’ ourt .] 

C5nnr. appointed to tjik<* uvld«mf*4i of 
cMTUiin persons residoiif, in (.'ape (J(dony, 
[jnrsuant 1(J isitters of lUMiuest dla^et^Ml 
to it Sc. Issued by the Q. U. 1)1 v., 
England, wherein an action was 
p<aidlng In which such evidence was 
wqulred. 'Manciikktkr Coiikn. r. 
I^ERKINH. (JRAjfAM SL C^O., (1897), 

I I .s. 211. “S. AF. 

PART VIII. SECT. 6. 

n. General rule — Costs in cause.) 
— Goat of loommlaslon to examine 
nitnoHHOH are in the eatiso under 
5 Wm. 4, c. 34. — FKuatTS v. MeiNTfWH 
(1835), 2 N. B. H. (Bw.) 173.— CAN. 

o. — .} — (joi^BORNEv. T homas 

(1853), 4 Or. 109.— CAN. 
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Evidknok, 


Sect. h.~Costa.] 


where the examination is more peculimly for Ws 
heneilt.— Bbidoes v. Fisher (ISM). 1 B*??; N. C. 
510; 4 h. J. C. P. 117; 131 E. B- 12U ; suh 
nom. Brydoes v. Fi^jher, 1 Hodg. 36 ; 1 wcott, 


485 * 

Annoiaium Meotd. Stelukeller v. Newton (1840), 1 Scott, 

N. K. 148. 

0741 . Irregularity in form of order— Place 

of examination not specified.] A comniiBsion 
issui^d under Evidence on OommiBsion Act, 1831 
(c. 22), fl. 4, at tiie instance of pltf., for the 
examination of witnesses in Ireland. Deft, did 
not join in th <3 commission. Neither the order 
for a commission nor the commission specified the 
place of examination. By agreement between the 
attorne>8, prior to the granting of the order, the 
examination was taken at a particular place in 
Ireland. Oross-interrogatorieH wcihj administered 
on behalf of deft., on the return of the com- 
mission he obtained copies of the examinations. 
On the trial, documents obtained under the com- 
mission wer(i used by pltf., who obtained a verdict. 
On taxation the mastcu* allowed pltf. the costs of 
tlie commission. On a rule to review his taxation : 
— Held : the omission to specify the place of 
examination in the order was, at most, an irregu- 
larity, which was waived by deft.’s conduct, & 
the costs wore propidrly allowf^d. — Howkins v. 
Baldwin (1851), 16 Q. B. 375 ; 2 L. M. A P. 260 ; 
16 Jur. 740 ; 117 E. H. 923 ; mih rmm. Hawkins 
V. Baldwin, 20 L. J. Q. B. 108 ; suh nom, Houchins 
Baldwin. 16 L. T. O. 8. 437. 

Annoialion ;-Mentd. Hodges v. Cobb (1807), L. R. 2 Q. B. 
«r>2. 


6742. Evidence mainly relevant to Issue on 

which successful.] — A party is not necessarily 
disentitled to tho costs of witnesses called in 
suppoT-t of an issue on which he succeeds, because 
their t<'st;imony may in a slight degree be applic- 
able also an issue upon which he has failed, 
'^rho true nuc.stion is, ft»r what purpose were they 
(!allo<l ? A commission was taken out by deft, to 


examine a witness at Paris. At the trial, pltf.’s 
counsel abandoned that part of his case to which 
the evidence under the commission applied, A 
deft, had a verdict on Hiat issue : deft. 

was entitled to the costs of the commission. ^ 

Jewell v, Paer (1866). 17 C. B. 636 ; 26 L. J. 0. P. 
179 ; 139 E. R. 1226 ; avibsequent vroceedinas 
(1857), 2 0. B. N. S. 809. ^ 

6743. Where evidence not used at trial,]— 

In the taxation of the costs of an action in wmch 
the examination of a witness under the common 
order before trial has not been used at the trial 
for some reason, such as the attendance of the 
witness at the trial or the* taking of a judgment by 
consent, the costs of the examination should not 
be disallowed under R. S. 0., Ord. 66, r. 27 (29), 
merely on tho ground that the use of the examina- 
tion had become unnecessary. The true test in 
exercising the discretion given to the taxing 
master by the rule is whether the costs of the 
examination were “ necessary or proper for the 
attainment of justice ” under the circumstances 
existing at the time the examination was ordered, 
irrespective of the eventual state of circumstances 
at the trial. 

There is no hard & fast rule of taxation that tho 
costs of a proceeding should not be allowed unless 
it has been actually used for some puipose. — 
Bartlett v. Higgins, [1901] 2 K. B. 230; 70 
L. J. K. B. 621 ; 84 L. T. 609 ; 49 W. R. 449, 0. A. 

6744. What costs will be allowed — Expenses of 
bringing witnesses to place named for examination.] 
— If the rule of ct. for the examination of witnesses 
by commission express that the depositions of 
witnesses at H. A B. are to be taken, & the com- 
miasion is directed to persons at H., the expenses 
of bringing witnesses from L. to H. ought to be 
allowed upon taxation. — ^M tjlt.er t?. Hartshornk 
( 1803), 3 Bos. A P. 556 ; 127 E. R. 300. 

Annoialion: — Mentd. Tweinlow v. Brock (1810), 2 Taunt. 

301 . 

6745. Costs of detention of witnesses till 

trial — Subject to deduction of costs of cross- 
examination by other party.] — Deft, put off the 


6742 i. fVheOitr allovfcd to micccaifttl 
‘^nriy — Evident^t mainly rrk'^vant to 
on V'hirh succcsHjnl.) — A party 
Is entitled to tho oowta of a oommlMsion 
to tako ovldonco If It relatea sub- 
si an tlally to isHUOH oil which hft 
Huctwods ; & li will not dlaontitlo him 
to those costs if unimportant questions 
aro aHkcd or vvltnessoB examined relat- 
ing to IsHues on which he fails. Where 
on such A oonimlssion one class of 
evidence given relates solely to a 
q^uestlon on which the party obtaining 
tn© oommlsHlon suoccckIb, ho will be 
entitled to tho costs of tho witnesses 
grivlniir this evidence Sc theproportionate 
costs or proi)arlng briefs k lustruotloiw 
for counsel to attend tho commission. — 
Hunt v. Oohpon (1884), 2 N. Z. L. R. 
C. A. 320.-~N,2. 


6743 1. Where evidence not used 

at trial .] — Tha cUawfes of a solr. 
attending tho oxoouUon of a com- 
nvlBKlon to oxamino witnesscMi in 
England, Sc the expenses of takiuir 
evideno© dc bene esse in this province, 
wert^ not allowed on tho taxation of 
costs, tho evidence not haring boon 
used on the trial. — M oGiveiik i?. 
SmunST (1802), 5 AU. 340.— CAN. 

6743 U. .V— Tho expense 

of a oonuulsHion to examine witnesses 
taken before tho first trial of a oatise, 
but not ttsod, will not bo allowed to 
pltf. as a nect^ssary preparation for the 
second trlak— ‘Woop r. Btymrst ( 1863), 
5 All. 428.— ^AN. 

6743 Ui. .1 — Dominion, «T o. 

Oo.e, Stinson (1881), v l\ R. ih.-- 

CAN, 


6748 iv. , 1 — In an action for 

libel dofts. obtained a commission Sc 
hud tho cvldonoe of certain witnesses 
out of the Jurisdiction taken there- 
under for use at the trial. The evi- 
dence, however, was not used : — Held : 
dofts, wore entitled to tax against pltf. 
the costs of executing tho commission. 

IlONDOT V. MoNKTAHY TiMKS PIUNT- 

INO Co. (1898), 18 P. U. 141.— CAN. 


6743 V. R. V. Niuhol 

(1901), 8 B. C. R. 270.— CAN. 

0743 vi. .] — The party ob- 

taining a comndHsion wiU be entitled 
to the costs attx)nding it, even though, 
owing to a verdict l)elng directed by tho 
Judge on points of law, the evldenoe 
taken becomes unnecessary. — Hunt 
V. Gordon (1884), 2 N. Z. L. R. O. A. 
326.— N.Z. 

6743 vli. .1 — ^Whon a com- 

mlMslon to take evldenoe abroad Is 
taken out bond fide, tho ct. will allow 
the costs of same to the sucoessful 
party notwithstanding that the witness 
has rotumod previous to tho trial Sc 
that the evidence so taken abroad has 
not been usM at the trial. — M orrison 
i>. Hogan (1867), 4 Nfld. L. R. 180.— 
NFLD. 


p. PlainHlf not proceeding to 

triaL ] — Notice of trial was given Sc 
duly oountermanded. Deft, obtained 
a Judgment as in case of nonsuit, pltf. 
not having proceeded to trial aoooroing 
to the practice, & claimed costs of a 
oommisMon to exambie witnesses in 
tho U.B. : — field : the costs of the 
eommlssion should be allowed, not- 
withstanding the oountermand. — ^X^oo 


V. I»Eaa (1849), 7 U. C. K. 220.— CAN. 

q. Evidence not esiabliskinff 

claim on which auecessfuL ] — Where a 
commission is issued apparently to 
obtain evidence to ostablish a particular 
average loss, Sc some slight evidence is 
obtained tending to show a gonemi • 
average loss. Sc pltf. succeeds In 
establishing the latter, but fails to 
make out the former claim, he Is not 
entitled to tho costs of the commission. 
— Skaruk V. Nkw Zealand Insuranc'E 
CO. (1886), 4 N. Z. L. K. 48.— N.Z. 


WUnesa afterwarda ex- 
amined at trial .] — Tho evidence of a 
witness was taken on oommisalon, 
on behalf of a pursuer, on Mar. 1. 
The witness attended the trial on Mar. 
21, Sc was examined as a witness. 
Tho unsuccessful defenders having 
objected to the auditor’s report on 
pursuer’s aooount of expenses, in so 
far as it allowed tho expenses of t a king 
tho evidenoo of the witness on oom- 
mlasion ; — H eM : the execution of tho 
coTumisaion was not reasonably neces- 
sary, 6c objection sustained.— S prirb 
V, Cauedonian Ry. Oo., Jiyi] 8. C. 
889 ; 38 Sc. L. li. 673.— SOOT. 


g, Commission on firai trial 

of action — Jfepoaitiona read on new 
trial — d?* witneaa examined tied voce .} — 
In an actiem for libel a new trial was 
ordered ; after wMob it was consented 
that the deposition of the witnesses, 
taken under a commission obtained 
by pltf., 6c made use of In evidence, 
might be used again on the next trisl, 
whereat the witness himself appeared, 
& was examined for pltf. rivd voce { 
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trial, on terms that a witness going abroad should 
be es:amined on interrogatories; — Held: pltf,, 
having detained the witne^ until the trial, after 
he had been examined on interrogatories & cross* 
examined by deft., was entitled to the costs of the 
detention, but deft, was entitled to have his costs 
of the cross-exam i nation interrogatories deducted. 
— Patterson r. Evans (1819), i Chit. 89. 

6746. Attendance of attorney.]— The ct. 

will not interfere with the discretion of the miisUn* 
as to the costs of an attorney for going abroad to 
attend a commission for the examination of a 
witness. — C ornet v. Bemfspjy (1841), 1 Dowl. 
N. S. 422. 

Annotation : — Befd. Lo Cocq v. S. E. Hy. (1800), 7 B. & S. 

415. 

6747. .] — Tlie costs of a Ixiudon 

attorney attending the execution of a coinmissiDn 
for the examination of witnesses in the country 
may, under special circumstances, ho allowed on 
taxation of costs between party ]>arty. 

Under particular circumstances the ct. allowed 
the comr. a small fee for perusing the pleadings. — 
Howell v. Tyi.eu (1843), 2 Y. & 0. Ch. Gas. 281 ; 
12 L. J. Oh. 223 ; 7 Jur. 525 ; 03 K. It. 125. 

6748. Attendance of counsel abroad.] -To 

entitle ^he successful party in an ac'tion to the 
costs of the attendance of counsel on a commission 
to examine witnesses abroad, it must be shown 
that the attendance of counsel was necessary for 
the conduct of the commission. — Ur Cocti v. 
South Eastern Ry. Co. (1860), 7 B. & S. 415; 
14 L. T. 401 ; 14 W. K. 049. 

6749. Attendance of one counsel before 

examiner.] — The costs of more than one counsel 
attending the examination of witnesses before an 
examiner will not be allowcid on taxation. — 
Hallows v, Fernie (1807), 17 U. T. 347 ; 10 
W. R. 175. 

6760. Costs of shorthand writer.] — On a 

taxation of a solr.’s bill of great complexity it 
became necessary to examine witnesses orally 
before the taxing master, wlio, before th<? ex- 
amination, stated his opinion to bo that a short- 
hand writer ought to bo employed. Neither party 
objected, each employed a shorthand writer, tSl:; 
the taxing master stated that he should rely on 


the notes. More tlian one-.sixth having been taxed 
off, he allowed against the Sidr. half the costs of 
the shorthand notes of the evidence, on the ground 
that the parties ought to have employed one 
shorthand writer. The solr. objected to the allow- 
ance of any port of the expense of the shortliand 
notes ; — Held : neither a judge nor taxing master 
had jurisdiction to order a shortliand note of 
evidence to bo taken, but tis neither party had 
objected to having it taken, but liad acceded to 
the taxing master’s view, the allowanc'c to tht^ 
successful party of the same costs <is if they had 
agreed on one shorthand writer ought not to ho 
disturbed. — Re Hilleary iSc Taylor (1887), 30 
Oh. 1). 202 ; 50 L. J. (?h. 758 ; 50 U. T. 807 ; 35 
VV. R. 705 ; 3 T. U. R. 012, 0. A. 

6751. On what scale allowed Scale allowed In 
country where evidence taken.] In tlu* cotirse of 
a suit in this tunintry, special examiiu'rs wci'o 
a]>poiut<ed to take evudtuico in Hydney. 33uit 
(evidence was duly Uiken. The costs of taking it, 
which were very heavy, wei*e taxeil as bi'tween 
solr. & client, at Hydney, & paid by dc'fts. I'ho 
scale of taxation thei*c was larger than htuv. 'riie 
bill in the snit was disniisvS(‘d by the Mast-i‘r of t he* 
Rolls at the hearing, ultimately on appeal by th< 
House of lx>rds. Upon tlu^ (piestion what was 
the proper (‘oin*8e It) adt)pt with reference to tlie 
final taxation of the costs of taking the evidtmoe 
at Svdney : — Held : the bill of costs ought to be 
llnaliy taxed in this country on the same scah^ as 
it would have been taxed in Australia, <N6 if the 
taxing master hero felt any diltlculty, lie must 
refer to Sydney for information to guide him. — 
VVkntwortu i \ Lloyd (1805), 31 Hoav. 155 ; 12 
L. T. 220 ; 13 W. R. 180 ; 5.5 K. U. 711. 

6752. Witnesses examined by both parties — 
Costs shared ratably.] -Under a < omtnls.sion Issued 
forth for the e.xamination of witnesses, bot h pitf. 
<fc deft, examined wit nesses : 7/cW ; (ieft. was 
liable to })ay lii-s proport ion of the exixuLses of the 
execution of the commission. — UuovK v. Vounu 
(18,50). 20 J.. Uh. 107 ; 10 L. T. O. S. .320 ; 15 
.lur. 97. 

6753. Applicant suing in form& pauperis - 
Deposit dispensed with.] --Ske.\t.s r. Uurht (1802), 
1 New Rep. 50. 


after which hla depositions under the 
commission were put In & read with 
•the consent of all parties : — Held : f ho 
taxing oftloer was rliirht In disatloviing' 
the expenses of the commission. — 
ANDOKWg r. Wil^OX (1840), 3 Kerr, 
127.— CAN. 

t. Examinntimi of plaintiff 

not completed — Owing to ill-health — 
Vaed by defendant.] — An order was 
obtaiuea by pltf., who sued for damue-es 
for bodily Injuries sustained, for Ids 
own examination dc. bene esae bcf()ro the 
trial, but owing to the state of his health 
hie examination woe not completed : — 
Held : the examination of pltf. de. bene 
eaae was a proper ISc reasonable proceed' 
Ing, dc as the failure to complete it 
was through no fault of pltf. or his 
solr., &; as it was not without use to 
dofts., the costa of it should have been 
taxed to pltf. as part of the oosts of 
the action. — C akty v. Lonpo.v (City) 
(1889), 13 P. li. 28.5.— CAN. 

e74« i. What coats wlU be allowed^ 
Attendance of counael abroad .] — The ct. 
will not usually arlve the eucoessful 
party the oosts of counsel attending 
a commission to examine witnesses 
abroad, even though the opposite side 
employed counsel. It must be shown 
there was something: special in the cose 
necessitating such employment. The 


ct. will rai*ely interforo with the <lls* 
cretion of the taxing nmster. - Monhok 
V. Fallk (1882). 0 Nlld. L. R. 407.— 

NFLD. 

Attendance of aoUcUor .] — 

Ohkky V. Smith, 7 L. 'f. Ooc. N. 
108.— CAN. 

b. J — Wbm) a judge’s 

ordfjr ordoriiifi: a coiintdssJon to issue 
for the examination of w'ituessi's stated 
that ti»o costs of the order, of the ex- 
amination, of the proco£5dlmfH in- 
cidiuitai to it were to bo toxed & be 
costs in the cause, the oosts of the solr, 
of the BUooosMfid party who attended 
the CO in mission were restrlcUrd to such 
reosouable costs as would Ijave hocn 
allowed for an agent roslding in tho 
place where the cominl«8h)n was held. — 
Bank or Nkw Zkauani* r. iTrr (1890), 
8 N. Z. L. R. 490.— N.Z. 

0 . Eeea of physician attend- 

ing party during examination — Amount 
alre^u included in verdict.] — PJtf.’s 
own physician attended on him during 
an examination de bene ease, A was 
calletl as a witness at tite trial, when he 
stated what his charges for attendance 
on the pltf. would amount to : — //eld : 
there being nothing to show that he 
did not include in his ataUtment the 
charges for attendance at the ex- 
amination, they must be taken (o have 


boon lueluded In tJjc verdhd., &: conld 
not bo taxed to pltf. as part of tbo costa 
of the action. - (Uhty v. Lonpon 
( t;jTV) (1889), 13 1*. R. 285.” -CAN. 

d. Hrineiplc of io.adfon.]” Whore, 
In a suit In irnlla, a coinmlMslon to take 
evidence has boon ImhxkmI to England, 
the hill of cemtH with rowpoot to such 
commlsMiou Is to be taxed by the 
taxing nuLster of tins et. In India, lie not 
in iCngland, It Is to be taxed on tlie 
saino sealc A on tho same ptiiiclph^ as 
would he adopted in England, If the 
taxing master ilnds any dlflloulLy, he 
must refer to ICngland for information. 
— (Uk'Ui.hAh BulaudIm Manitfactuii- 
iNu Co., V. H< orr (1890), 1. L. R. 
J5 Bom. 209.— IND. 

6. Cornmiaaion sued out unnecea- 
aarily.] — Any party to an Inquiry who 
uniieoeHsarlly much out a commission 
must pay the co.sts of it- In any event. — 
Donovan v, Thomphon (1824), 1 Hog. 
150.~m. 

f. VornrniaaUm sued out at 'party's 
own exprnae—0)atH of crosS'^examina- 
tUm by ojtponeni.} — A xiarty who sues 
out a commission at his own exxiense 
must pay the costs of cross •examinaiioti 
of hii witnesses by his opponent. — 
O'Haka r. U'Haiia (1825). 1 Hog. 234. 

IR. 
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Part IX. — Action for Perpetuation of Testimony. 


Hect, general. 

SeCj nowy 11. H. C., Ord. 37, rr. 35-38. 

6764. Form of bill.]— Hunt v. White (1598), 
Calendar’s of Chancery Proceedings /e?np. Queen 
Klizflbeth, Vol. I., p. cxlvii. 

6766. Extent of powers.] — It was not intended 
hy 5 ifc d \3(;t., c. 09, to give to the person who 
wished to perijetuate testiniony, as against the 
]>ei'Krjn with whom lie, contemplated a future 
litigation rights of any stronger character than 
f hosfi wiiic;h would be possessf’d by liirn in a suit 
actually commenced ; A:- it is of course that, 

when parlies are in immediate litigation, they 
<'annot investigab.^ the title deeds of tire opponent. 

- CAAiPBELn V, Hai.housie (Earl) (1809), E. H. 

1 He. & J)iv. 402 ; 22 h. T. 879, H. L. 

Ann^ftaiion .' -- Rofd. West v. Sackvllle, [1903] 2 Cli. 378. 

6766. In what court — Whether at common law.] 

-The H’stimony of witnesses cannot be per- 
pduated by a vivd voce examination at common 
law. Mohjmunt (Lord) v. l*p:TERnoi?ou(JH (Earl) 
(1074), 1 Mod. Hep. 114 ; 80 E. H. 773. 

6767. On question of title.]— 11 eou all 

IK Owen (1028), Het. 29 ; 121 E. K. 317. 

6758. Colonial court,] — A bill may be 

br’onght in tbe Ci. of (3i. of Jamaica, to perpetuate 
Oie testimony of witness(‘K notwithstanding a bill 
was bnmgbt for that purpose before in England 
Hp:<’KFoui> V. Hkckford (1710), Harn. (ii. 208; 
27 E. H, 040, L. C. 

6759. Distinguished from bill of discovery,] — 

(I) 'The distinctions between a bill to perpetuate 
Uistimony ^ a bill of dis(‘overy ai’e : that the 
f(»rmer is nut a bill of discovery in the strict 
t-<‘chnical sense of ( he term ; that a bill of di.scovery 
must he in aid of pr’oce(‘dings pending or about to 
be instituted but the I’xisH’Uce of such proiriM^dings 
woultl be fatal to a bill to peri)eiualt^ t<\stimony ; 
that a bill to j)t*i*petuate tosiimorry cannot, by 
amendment be converted into a bill of discovery^ 

(2) A bill for ])erpotuating testimony, if brought 
t-o a bearing, will bt^ dismissed with costs. Ellick 
v. HoiriucLL (No. 2) (1803), 32 Heav. 308 ; 2 New 
Hep. 3 ; 32 ].. .1. <’h. 021 ; 8 E. T. 191 ; 9 Jur\ 
N. H. 530 ; 11 W. H, 579 ; 5.'') E. H, 121 ; subse^ 
qiient proreeduu/s, 32 Heav. 318. 

^Inimtalion : -ffntnaUu, Menid. liusfoek Floycr (18C.'>), 
HfHv. «o:i. 

6760. Must not pray relief.] Anon. (1081), 2 
Vent. 305 ; 80 E. H. 489. 

JntMlatums : — Mentd. ViHlier r. WIkk (U599), 1 Ld, llayiii. 

022 ; UoodUtlo d. Hood i\ Htokos (1703), 1 Wlla. 341. 

6761. .] - WlU.BY V. Hutland (Dukic) 
(1773), 2 Hro. Ihirl. (Uis. 39 ; 1 E. R. 778, II. L. 
Anno/afionA : — ^Bofd. (’resHct v, Mitton (1792), 1 Vt*«. 449 ; 

A.*0. to Priuco of Wales v. St. Aubyn (1811), Wight. 107 ; 

Ellice V. Jloupell (No. 2) (1803), !i2 ilt*av. 308. Mestd. 

Weller v. Siuouton (1784), 1 Pro. C. 072 ; Loud v. 

Murray (1851), 17 L. T. O. S. 248. 

PART IX. SECT. 1. 

67601. jl/iwjf tiof praj/ rdir/,} - 
VaIM1H4N V. Fitzokhald (1804), 1 
Seh. & Lei. 310.— IR. 

g. Order fur vac of evUieiicf in 
future netion .] — The ct. has no power 
to make an order authorlalug the n&o 
111 a future action of evidence taken 
in a i>endlug action. — K iiuman v. 

Waijcickton Town (1802), 14 P. U. 

4«7.— CAN. 

h. Motion to ejcaminr de bene esne— 

Ik/cndnnis entitled to noficc.) — Where 
defta. have appeared to a bill to per- 
petuate testuuony. Sc examine dc 
bene they are onUtlcd to notU^ 
of a motion for liberty to examine 


6762. If brought to hearing — Dismissed with 
costs.] — Bill to perpetuate the tJ^timony of a wiU, 
if brought to hearing, will be dismissed with costs. 
— ^Hall V. Hoddesdon (1723), 2 P. Wms. 162 ; 
24 E. R. 08.3. 

HnTiofafion Reid. Ellice v. Roupell (No. 2) (18C3), 32 

Beav. 308. 

6763. — “ — Welby V. Rutland (Duke) 

(1773), 2 Bro. Pari. Oas. 39 ; I E. R. 778, H. 1.. 
Annot^ioTiA .—Reid. Cresset v. Mltton (1792), 1 Ves. 449 ; 

A.-G. to Prince of Wales r. St. Aubyn (1811), Wight. 

167 ; Ellice v. lloupell (No. 2) (1863). 32 Beav. .308 

Mentd. Weller v. Hmeaton (1784), 1 Bro. C. U, .'i/’i ; 

J^ond V. Murray (IB.'iJ), 17 L. T. (). S. 248. 

6764. But without prejudice to 

testimony.] — Anon. (1754), No. 6702, anfe. 

6765. .] — Ei.lice v. Roupf.i.l (No. 2), 

No. 67.59, ante. 

See, nowy R. S. 0., Ord. 37, r. 38. 

6766. Service of writ out of Jurisdiction — 
Whether allowed.]-— Where an action to perpetual e 
testimony is brought with a view to obtaining A 
preserving evidence, to b(* used in a future action 
to establish a title to land situaU^ within the 
jurisdiction, service of tlu; writ out of the jinis- 
dict/ion cannot be allow^ed under K. S. C., Ord. 1 1, 
r. 1 (a), th(i whole subject-matter of tlu^ action 
not being land, but evidence. — Si.lNCi.sBY r. 
Hlingsby, 11912] 2 Vh. 21 ; 81 L. J. Vh. 419 ; 106 
1.. T. 666, (J. A. 

ScCy nowy R. S. Ord. 11, r. 1 (a). 

6767. Supplemental bill- Must state pounds of 
application.) — Wlien^ a supplemental bill, to pid- 
petuate the lestimony of witiR^sses, on tbe ground 
of facts di.scovered siiU'c the filing of ilic original 
bill, did not slate wdmt tliese facts were Held : 
tb<‘ bill could not b<^ sustained, — Knuui’i' v. 
Knhuit (1319), 4 Madd. 1 ; 56 K. R. 609. 


SE(rr. 2.— FOR WHAT PURPOSES. 

SeCy noHK R. H. ()„ Ord. 37, r. .35. 

6768. To prove claim to dignity.] — Qu. : wbelluT 
a ct. of equity has jurisdiidion to entertain a bill 
Hied to perpetuate t^'st imony in su}>port of a claim 
to a dignity. 

Senible : the issue in tail camiot hie a bill to p<T- 
petuat-i* testimony, evtm in the case of an entail 
that cannot bi^ barred. Belfast (KaiuJ r. 
OinnrESTEH (1820), 2 J.ic. A W. 139 ; 37 K. H. 
696, 1j. (I 

Annotations: — ^Mentd. Duvls v. Augcl (1862), .31 Beav. 
223 ; He Sheppard ’h Trusts (1862), 31 L. J. Ch. 7 88 ; Itv 
Wlltey l*eerago Claim (1869), L. B. 4 H. 1.. 126. 

6769. For purposes of foreign proceedings.] It 

is no objection to the xiiiblicaiion t)f depositions 
which have been taken in a suit to perpetuati' 
testimony that the proceedings, for whhdi they 


wUiicfiSC^ de bene esse, — 'J'iUMl.i>iTON 
r. Ekmmis (1838), Graw. & D. Abr. C. 
209.—1R. 

k. ir/if(Acr pica of title in tlr- 
fetuiant nUmced.] — A ploa of . title In 
deft, will not be allowed to a bill to 
porpet uat o testUuon y . — T kim uksto w n 
(Lori>) r, Kkmmib (1838), 6 Ir. L. 
Hoc, N. a. 180.— IR. 

l. Defence of purchase, for ralue 

wUhwii notice — Whether sufficient 
ansuxr to suit.] — The defence or pur- 
chase for value, without notice, la no 
answer to a «iitt to jwrpetuatc te.stl* 
mouy. — T albot #;. Kksskvy 

1 4 Ir. Jut. 50.— IR. 

m. I*etition io produce iC* exhibit 


documents — ft Iten dealt with by court .] — 
A suit to perpetuate testimony having 
been Instituted, pltf. presented a 
petition praying for an order to pro 
diice & exhibit a number of vTitlngK 
Bpecifled in tho petition. The ct. 
intimated that any question as to these 
would be properly brought Iwfore the 
ct., on Its arising before the examine! . 
— Campbku. V. breacalbanb (Karl) 
(1867), 5 Maeph. (Ct. ol Seas.) 850 ; 
39 Se. .Tut. 478.— SCOT. 

PART IX. SECT. 2. 

n. To prove papistry.) — Bill to 
perpetxiate testiiuo.iy of a i*erson'rt 
‘ being a papist, who ba^l been always 
esteemed a protestant, allowed, ten 
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ai’e i-equired, are in the ct. of a foreign country* 
or that other depositions taken in a similar suit 
in that country have already been published. 

Sernble : this ct. has jurisdiction to perpetuate 
testimony mth a view to proceedings in foreign 
eta. — Morris i\ Morris (1847), 2 Ph, 205 ; 10 
L. J. Ch. 286 ; 8 L. T. O. S. 509 ; 11 Jur. 93 ; 41 
E, R. 920, L. 0. 

Annotation : — Mentd. Dreyfus r. Peruvian Guano Co. (1889), 

41 Ch. D. 151. 

6770. To prove legitimacy — Alternative pro- 
cedure under Legitimacy Declaration Act, 1858 
(c. 93), s. 1.] — An action was brought to per- 
l>etuate testimony concerning the validity of the 
marriage of pltf.’s mother with a \dew to establish 
liis claim to succeed f on the death of liis father, to 
a peerage ^ to tlu^ family estates, to which pltf. 
claimed to be entitled as next tonant in tail male 
in remainder expectant on the death of his father : 
— Held : inasmuch as the solo question really in 
ilispute was the validity of the marriago of pltf.’s 
mother, & he could, by proceedings under above 
Act, obtain an irnnu^diate judicial determination 
of that question, an onler for the examination of 
witness(?K abroad, for the purpo.se of iiorpetuating 
tJieir testimony, ought n{»t to be made. -AN'kst r. 
Nackvillk (Loud), L1903J 2 (Mi. 378 ; 72 L. ,1. Oh. 
019 ; 88 L. T. 814 ; 51 W. 11. 02.‘'> ; 19 T. L. K. 
511 ; 47 Sol. ,]o. 581, 0. A. 

AfiuotaJtion .•* — Mentd. Sackvillo-AVcfjt r. A.-G. (1909), 2G 

T. L. K. 39, 

Mode of determining question of legitimacy.] — 

llASTAKoy, Vol. 111., pp. 309 372, Mos. 98-130. 


Si,H I . 3. GROUNDS FOR GRANTING OR 
REFUSING ORDER. 

6771. Infirmity of witnesses.! Koiuns r. 
Fostkr (1558), (^ary, 35 ; 21 K. K. 19. 

6772. .] - llAo.siiAvv V. (1558), (hry, 

.35 ; 21 i:. H. 19. 

6773. ,] — Hill lies to perpetuate tc^sthiiony 

befori! trial, on allidavit annexed tliat pltf.’s wit- 
iH'.sses were inlii'iii A unable to travel. Phmjc.s v. 
C^VHKVV (J709), 1 P. Wins. 117 ; 21 10. H. 318, L. F. 
AniuUnJion : — Befd. Aiigcll r, Aiii^cll (1822), 1 Sim. Si SI. S.’l. 

6774. .1 -Hutjc (MAuqrioss) r. .Iamjos, No. 

0449, ante. 

6775. Old age of witnesses.] IhoAuixc; r. 
Fisher (1579), (Miry, 110 ; 21 F. K. 58. 

6776. Whether information & belief sufll- 

cient.J -Upon an applicati(jn for a cominiHsi(ui to 


examine a witness to iKTpetuate his testimony : — 
.• whether an affidavit that the deponent wtis 
informed & believed that the witness was above 
eighty years of age is sufficient. — BI jAIH t\ Oumonu 
(1844), 4 L. T. O. 8. 171, 

6777. .]— Bute (MAuquKas) r. James, No. 

0449, ante, 

S('e, alsoj No. 0783, post. 

6778. Demurrer allowed to supplemental blU.l 

In a suit to iiorpetuate testimony motion hir a 
further examination of witnoss^'s as to fm ts lately 
discovered rcfu.sed on the gixmnd that a demurrer 
to a supplemental bill for the same purpose had 
been allowed. - K NioiiT r. Knkhit (1820), 1 Mac. 
& W. 105 ; 37 E. 11. 338, ].. (M 


Sect. 1.“ AT WHAT STAGE ORDER MADE. 

6779. Before defence Defendant In default. | 

eViVENY V. Atiuli. (1702), I Dick. 355 ; 21 10. H. 
300. 

. -Folld. Lanoii.stcr v. Launislrr (1831), G Sim 

439 ; liuto r. JainoH (1880), 33 Ch. 1>. 157. 

6780. - Heave was gdvi ii to pltf., 

before amwer, to sue out. a coinnii.ssion in a suit 
to perpet\iat<' testimony, d(‘ft. hnvdng b»*en 
attached, A still refusing to answaM*. 14AN( As ri-ni 
r. LaN('A 8TER (1834), 0 Sim. I3t» ; 58 10. H. 05J). 

6781. .] Bute (M Ain^i'E.ss) r. .1 AMio.s, 

No. 0449, (udc. 

6782. Before appearance Defendants in con- 

tempt,] --Examination dr henr rssc \vas grant-ed t»o 
pltfs. in a bill to i>erp(!tuate testimony after 
sub per no s<'r\'ed, but- before appear.»nc(! (,>f infant 
(lefts., in cont(‘m})t by the meHS('ng(‘r'.s return, 
that tlH‘y had absconded A \ver(‘ not t-o be: found, 
on a.tTidavit of the mat(*riality ol th<> (’vi(h‘noe A 
danger of its 1(»8S, A undertaking to proceed with 
all due diligen(‘e to is.sm* A examination in ehief, 
to be j)rov(id before ])ubli<‘id ion ol’ the depositions 
dr hrnr FitEiH'. r. (lUloiON (1 81.5), Jt) Yes. 319 i 

31 10. H. 530. L. C. ^ 

6783. Of some parties Witnesses old 6c 
infirm & resident abroad.] \MtneK.seH being old A 
inOrm, A ivsidentmit of the jurisdiction, the ct., m 
a .suit to ;>erpetuaU) tcjstimoii} , IsJoit* appearance 
of some of tli(‘. j>arties, made an ord(‘r for their 
examination dr hoic rssr. (’AMcnKia. v. A.-(«. 
(1805), 13 J^. T. 350 ; 11 .lur. N. S. 922 ; 1 1 W. It. 
45. 


years after his dosth.— C^ i-ohk r, 
llAMiL'rox (1729), IJow. r. h. 30. -IR. 

o. Whether vonfi.ned to foreclosure 
suits — }3^Jeo.2, c. O./i. 2.]— Tho above 
Kcct. relates to all bilb to ucrpcttintc 
t he testhnnny of wituesHCs hi suits Ju 
equity, Sc b not couiincrl to foreclosure 
saita.— CiiK.VKVix r, Taylou (J763), 
flow C. 8. 30.- -IR. 

p. To prove demarul rmule umlrr 
Tenancy Art .] — A landlord may flic 
a bill to perpetuate tho evidence of a 
demand mailo under the above Act 
on hifl tenant to renew.— K katino r, 
aCARROW (1810), 1 Ball & B. 372.— IR. 

q. Iid}cilion — Deeds deslntyed,] — 
During tbo rebellion in IrelJind in 
Apr. 191 G, the ofBces of certain solrs. 
In the city of Dublin were destroyed, 
& certain title-deeds Sc documents, 
of whloh tbo solrs. were custodians, 
X>erished : — Held : the ct. had jurls- 
dJetJou on an oriurinatluB: anmmous 
to order that the evidence of witueescs 
be taken, & be preserved by being filed 
in the Record Sc Writ Grace ; A the 
evidence should, inter ofio, be directed 
to the foUowiui?l)ointfi : (a) tho existence 


of tho deed bef(»ro the rebellion wlilch 
cauH0<I its do-strucUou ; (0) tho fact 

of Its destruction ; (e) its duo c.xecu* 
t fon ; (d) its contents. - .''*hanau'(n v . 

8HANAHA.N’, 1 1917 J 1 1. B. 57. IR. 

PART IX. SECT. 3. 

6776 1. Old aye of udtness.l- 'I hccl. 
ordered a commission for examloHlion 
of an affcd witness to issue, the object 
of the suit heiiig to perpetuate test I - 
monv, & it haviiiK heeii sworn that 
tliei-e was danger of testimony being 
lost.— H unt v . l^nKNTiaa (1854), 4 
Or. 487.— CAN. 

r. Departure of untneHS from 

province, j — Pltfa. olleifcd in f h(.*ir 
bill that one of defts. ao<'oi)lcd ^ 
executed a lease for fourteen yeai*«, 
detemilnablo on aix months' notice, 
that notice was (riven, but the? period 
ha<J not expired ; that deft. liitcnd<?<l 
to oonteat the right of nltf»., A set up 
a title In the other deft, to defeat 
pltfs. ; & while ihb litigation w^a« 

threatened no action could he brought. 
Si that tho ovldcnco of a certain 


vltnesH would Im 5 necessury A.' uialerial 
o utiablo them to oslnblbh thb claitn ; 
hat he was eirfsl Sc about to leave the 
u-ovince. SC thoiwh U>ey could obtain 
lis evidence now. they might not. be 
iblo to do HO at tho timo of an act Ion 
Ksreaftcr broutrht //r/d .• sufliejent 
tad been sot out to suHtaiu rdtb. 
)ili to perixduate testliuoriy, A the 
)lll was ni»t demurrable. 

;avai>a, Ltd. r- Vantk (IHKI). 

E. D. 428.— CAN. 

s. Within discretion of court.] - 

rhe crant luar <»f an order iK?rpetual Ju« 
cstimony b in the dlwurtien of tla^ 
;t., Sc will not be miwle in a ease In 
vhJch, in the opinion of the ct., it- is 
i<»t iuM’<‘HHary. Kkm.v v. Kkij.v, 
19171 1 J. H. 51. IR. 

part IX. SECT. 4. 

t, IJefore appearance" Defeiuiant ned 
n ('otUempt,\—J^ cojnmbsion to ex- 
imlno wiln<!SHOH dr bene esse, upon 
t hill to perp<5tuate testimony, irmnuHl 
houffh deft, had not appeared. Sic was 
lot In contempt. — A ij.kn r. 

(1836), 2 Jo, Ex. Ir. 200.— iR. 
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Evidence. 


Bbct. 5. ~ what must be PROVED. 

BuB'Sect* 1. — That has Right at 

Law, 

6784. General rule.] — A bill to examine witnesses 
in ]>erp€iuam rei tnemoriam is not proper until the 
party has established liis rig^ht at law. — Pawlet v * 
JN"OKHS (1684), 1 Vern. 308 ; 23 K. H. 487. 

07 g 5 , j — Devisee shall not examine wit- 
nesses in perpeiuam rei mernoriam to prove a will 
against a purchaser \\dthout notice till the will has 
been established by a verdict at law, — Bechinall 
r. Arnold (1085), 1 Vern. 354 ; 23 K. R. 519, 
1., ( J, 

6786. A man cannot bring a bill to 

examine witnesses hi perpeiuam rei rnemortam to 
(establish his title, until ho has made it good by a 
verdict at law, if he is under no impediment of 
trying his title at law. — i*AitRY v. Rooers (1080), 
i Vern. 441 ; 23 K. K. 574, L. C. 

6787. Exception to rule — If prevented from trial 
at law.) - Anon, (prior to 1710), Wyatts’ Practical 
Register in Ohancery, p. 74. 

6788. .]~PAUUYi?. HogerWjNo. 6780, 

ante. 


Hub-sect. 2. — That Plaintiff has an Interest^ 

6789. General rule — Any Interest however slight.] 

(1) A bill was Hied to perpetuate testimony of the 
legitimacy of pltfs., entitled in remainder in tail 
after an estate for life. On demurrer by the 
seventh At eighth in remainder after pltfs. At the 
other dofts., all being infants : — Held : as any 
interest, however slight, was sufiicient, this would 
be overruled. 

(2) The ct. will not i^orjictuate testimony of a 
right, which may be immediately baiTed by deft. — 
Durhlby (Lord) v. Pia'ZHARDiNGE Berkeley 
(1801), 6 Ves. 251 ; 31 E. R. 1036, L. 0. ; aubae- 
queni proccedwgst aub nom, Berkeley (Earl) 
V. FiTZHABDiNUK Berkki.ey (1809), 2 Russ. & M. 
143, li, C. ; €ub 7wm. Berkeley I'eerage Case 
(1811), 4 Camp. 401, 11. L. 

^innokUw7is ; — As to (1) Cozuid. Belfast r. Chlohoster (1820), 
2 Jac. & W. 430. Reid. AUan v. AUan (1808). 15 Yvb. 
130 ; Kay r. Bhonvood 8c Kay (1830), 1 Curt, 193 ; Davis 
r. Angel (1802), 31 Beav. 223 ; Pc Porsoiis, 8tocklcy t>. 
ParsouB (1890), 45 CU. D. 51. Generally. Mentd. Gordon 
r. Gordon (1821), 3 Hwaii. 400 ; Moseley u, Davies (1822), 
11 Price, 102 ; Jloscouimon's Clalru (1828), 6 Cl. & Kin. 
97 : Barnsdalc v. Lowe (1831), 2 Kush, & M. 142 ; Davies 
r. Morgan (1831), 1 Or. U J. 587 ; Monkton e. A.-G. 
(1831), 2 Kuh 8. & M. 147 ; Walker r. Beauchamp (1834), 
0 C. A 1’. 552 ; Meath (Bp.) v. Winchester (1830), 10 Bll. 
330: Davies e. Lowndes (1843). 0 Man. A G. 471 ; Gch) 
V. Ward (1857), 7 E. A B. 509 ; Bhcdden v. l»atrl«‘-k (1800), 
2 8w. A Tr. 170 : Pc Bheppord’s Trusts (1862), 31 L. J. Ch. 
788 ; KlUco v. lloupcU (5d). 2) (1803), 32 Boav. 308. 

6790. — .]— To 8 upixji*t a bill to per- 

petuate testimony pltf. must have an interest-, but 
tlie minuteness or remoteness of it is no objection. 
A mere contingency, iiowever near &- valuable, 
with the exception of the case of a wager, the 
expectation of issue in tail, heir apptuvnt, or next 
of kin of a lunatic, is not sufficient. Therefoi-e on 
demun’cr to a bill by tenant in tail in remainder 
A: his issue to perpetuate testimony of the validity 
of las marriage : — J/eUi : it would Ikj allowed. 

Qu. ; whether a bill could bo maintained by the 
trustees to preserve contingent remainders, repre- 
senting also the legal inheritance of the i^'hole 
©state. —Aij.an p. Allan (1808), 15 Ves. 130 ; 
33 E. R. 704, L. O. 

AnnekUUma Rtttd. Davis e. Angel (1862). 31 Bear. 223. 
MvaMi Pe Trusta (1863), 31 L. J. Ch. 786. 

6791. Not spes suooessionls,]— A bill will not 
lie to perpetuate the testimony of witnesses to a 
lunatic's w'ill, in his lifetime, made before his 


lunacy.-— Hackviil p. Ayleworth (1682), 1 Vern. 
106 ; 23 E. R. 346. 

Annotation: — ^Rsfd. Smith r. A.-G. (1777). Rom. 64. 

6792. .] — A bill to perpetuate testimony 

cannot be filed but by a person who has some 
interest present or future & not by those who 
would be next of kin to a lunatic if he was to die 
immediately. — Smith p. A.-G. (1777), Rom. 54, 
L. O. 

Annotations: — Oonod. Dursloy v. Fltzhording© (1801), 6 
Ves. 251 ; Allan v. Allan (1808), 15 Ves. 130. Rkd. 
Berkeley Peerage Case (1811), 4 Camp. 401 : Davis v. 
Angel (1862), 31 Beav. 223 ; Re Parsons, Stookley v. 
Parsons (1890), 45 Ch. D. 51. Mentd. Page v. Fry (1800), 
2 ^Bo8. a P. 240 ; Hay v. Sherwood A Ray (1836). 1 Curt, 

6793. Not right which may be immediately 
barred.] — Dubsley (Lord) p, Fitzhardingk 
Berkeley, No. 6789, ante. 

6794. Entail which cannot be barred.] — Belfast 
(Earl) p. Chichester, No. 6768, a7iic. 


SuB-sEcn\ 3 . — Matter incapable of Immediate 
Determination. 

Scey iwtVy U. H. 0., Ord. 37, r. 35. 

6795. General rule.] — Seaboukn p. Chilston 

(1668), Nels. 125; 21 E. K. 806; sub nom. 

Heybouune V. Clifton, cited in 2 Vern. 159 ; 1 
Eq. Cas. Abr. 23 i. 

Annotali(jns : — Consd. Smith v. A.-G. (1777), Korn. 64; 
Dursley V. Fitzhardlnge (1801), 0 Ves. 251. B^d. Hitch* 
cock V. Sedgwick (169()), 2 Veni. 15C ; Langdale v. Briggs 
(1866), 8 Do G. M. A U. 391. 

6796. .] — North (I^ord) v. Gray (Lord) 

(1680), 1 Dick. 11 ; 21 E. R. 171. 

6797. .] — A man who is in possession of a 

fishery may bring a bill to examine his witnesses 
in perpeiuam rei memoriamy A establish his right, 
though he has not recovered in affirmance of it 
at law ; aecuSy if he is not in possession. — Dorset 
(Duke) v. Girdler (1720), Free. Ch. 631 ; 2 
Eq. Cas. Abr. 181 ; 24 E. K. 238. 

Annotation .* — Mentd. York Corpn. v. Pilkingtou (1737), 1 
Atk. 282. 

6798. — — .] — Where a party pleads Ills title, A 
sweai's himself a purchaser for a valuable con- 
sideration, without notice of pltf.’s title, it is 
contrary to the usual practice of cts. of equity t(j 
allow an examination of witnesses in perpeiuam 
rei memoriamy in order to defeat the title of such 
purchaser ; but pltf. ought to proceed to recover 
fis he can, without the aid of a ct. of equity. — 
Ross r. Close (1729), 5 Bro. l*arl. Cas. 562 ; 2 
V:. R. 863, ir. L. 

.-tnnofafiem .‘—Mentd. lUco v. Oatflcld (1738), 2 Stra. 1095. 

0799 . .] — A tenant in tail, out of i)ossession, 

cannot bring a bill to perpetuate testimony.— 
Bhandlyn r. Ord (1738), 1 Atk. 571 ; 26 E. it. 
359, L. C. 

Annotations: — ^Refd. EUico v. Kaupell (No. 2) (1863), 32 
Beav. 308. Mentd. Doc d. Blight v. Pott (1840), 11 Ad. A 
El. 842 ; Osborn© v. Eales (2) (1864), 2 Moo. P. C. C. N. »s. 
125 ; Moss v. Anglo -Egyptian Navigation Co. (1865), 1 
Ch. App. 108 ; Twde^r v. Wlndu8Tl87M, L. R. 19 Eq. 
607 ; Ross v. Tyscr Line, The CelUo Eling (1894), 10 
T. L. R. 222. 

0000, .] — A demurrer will hold to a bill to 

perpetuate testimony if it do not state that no 
action can bo immediately brought. 

If it be possible that the matter in question can 
by the ^aAy who files the bill, be made the subject 
of judicial investigation, no such suit is entertained. 
But if the party who files the bill can, by no means, 
bring the matter in question into present judicial 
interpretation, which may happen when his title 
is in remainder or w^hen he is himself in possession, 
then cts. of equity will entertain such a suit 
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(Leach, V.-C.). — Anoellv. Anqeu, (1822), 1 Sim 
& St. 83 ; 1 L. J. O. S. Oh. 0 ; 67 E. B. 33. 
AnnolitHoiM Spencer e, P^k (1867 )» L, R, 3 Ec 

415 ; Brookliur v, Maudslay & Field (1B88). 38 
836 ; Wc«t V. SaokvUlo, (1903J 2 Ch, 378, 
OlAssoott V, Copper Minors* Co. (18i0)» 11 Sim. 305. 

6S01. ,] — A bill to perpetuate testimony 

alleged that pJtf. was in posseidon of lands, & if 
any proceedings were taken by deft, to recover 
those pieces of land, pltfs. woiild be able by the 
testimony of credible witnesses to prove their 
title disprove that of deft. Deft, put in a 
voluntary answer, whereby he deposed that it 
was not true that pltf. was in possession, but, on 
the contrary, that ho, deft., was In possession. 
Pltf. replied. Thereupon, deft, did not plead, but 
moved to dismiss pltf.’s bill on the giound that a 
pitf. out of possession could not bring a bill of this 
nature without alleging that ho could not im- 
mediately bring an action of ejectment \—llcld : 
the motion must stand over, with libert y to either 
party to examine such witnesses as ho might be 
advised to prove tliat lie was in possession, & no 
costs would be ordered. — B rigstockb v, Hocn, 
Wkdgwood V. Roch (1800), 3 L. T. 401 ; 7 Jur. 
N. a. 03. 


t\ Roufkix (No. 1) (1803), 32 Beav. 290 ; 2 New 
Rep. 3 ; 32 L. J, Oh. 503 ; 0 Jur. N. S. 530 ; 11 
W. li. 579 ; 55 K. B. 117 ; mh»€qmnt primcding$f 
82 Beav. 308. 

.*~~lf0ntd. Bostook r. Floycr (1805), 35 Beav. 

603. 

6806. .] — Pltfs. fileii a bill to per- 

petuate testimony as to the validity of a deed, 
which question, they alleged, could not at present 
be tried. After doite. had, by answer, admitted 
pltfs.* right to perpetuate the tesUniony, pltfs. 
filed another bill, raising tlie ouestion of the 
validity of the same deed : — Held : a motion by 
dofts., to stay prot'ee<lings in the suit to perjietuate 
testimony, on the ground of the existouco of the 
second suit, would be rofuseii with costs, — E buce 
r. Koupell (No. 3) (1803), 32 Boav. 818 ; 2 New 
Rep. 150 ; 32 L. J. Oh. 778 ; 8 1.. T, 480 ; 9 Jur. 
N. B. 533 ; 11 W. R. 079 ; 55 K. H. 125. 

Annntati<rn ;-~-Mentd. lUBstock v, Floyer (1865), 35 BeftV. 

fi03. 

6806. Suit subsisting against plaintiff.] — Spencer 
) V, Peek, No. 0802, 


6802. .] — A bill to perpetuatf^ testimony re* 

lating to a matter wliJch is the subject of an existing 
suit against pltf. is demurrable, although pltf. 
could not lumself have made such matter the 
subject of present judicial investigation. 

The principle which is laid down in all tlie cases 
is, that if the matter to which the req^uired 
testimony is alleged to relate can be immediately 
investigated in a ct, of law, & tlie witnesses are 
resident in England, a demurrer will hold (I^ohd 
Ko5tiLLY, M.K.). — Spencer (Eaui.) v. Peek 
(1867), li. R. 3 Eq. 415 ; 15 W, K. 47H. 

Annotation : — Consd. BrooktuK v. Maudslay Sc Field (1888), 

38 Ch. V. 636. 

gg03. .] — If a policy Is liable to bo com- 

pletely av'oided, as on the ground of fraud or mis- 
representation, a ct. of equity has jurisdiction to 
direct its delivery up tSc caucellatiop, but it has no 
jurisdiction to direct the cancellation of a policy 
to any claim on which then? is a good legal defence, 
or to declaim that there is no liability upon it. If 
there is danger of the evidence for t he defence being 
lost, the remedy is, not an action for cancellation 
but an action to perpetuate tA*8tiinony. -BuooKiNt* 
r, MaudslaY, Bon At Eielp (1888), 38 (Jh. 1). (13d ; 
57 L. J. Oh. 1001 ; 58 h. T. 852 ; 30 W. K. 004 ; 
1 T. L, R. 421. 

Annotations : — Reid. Went r. .Siw’kvillu, (1903J 2 <'li. 37 8. 

Mentd. Loudon AsHOcn. of Hhlpownorn & B Hikers r. 

Loudon & India Locks Joint Cenunlttcf, 118^2] » Eh. 

242 ; The Mauar, J 19031 1*. O.'i ; Gimrarify Co. of New 

York V. Harinay, (lOl.'^] 2 K. B. 536. 

6804. Admission by defendant in answer that 
matter could not be judlclaily determined ~ Subse- 
quent action commenced by plaintilT.J — Pltfs. filed 
a bill to perpetuate testimony on the ctoiiucI that 
the matters In dispute with defts. could not then 
be made the subject of judicial investigation, 
Defts. answered, & pltfs. then amended the bill 
in immaterial natters. Defts. then pleaded that, 
since the answer, pitf.s, had themselves died 
another bill, raising the point in dispute & showing 
that the matters in question could now bo made 
the subject of judicial investigation :—IlM : the 
plea could not be sustained, if at all, it ought 
to have been pleaded in the first instance.-'Ei.LiCB 


BEri. (1. CONDUCT OF EXAMINATION. 
6807. Service of subpoena on defendant.] 

Hatcham r. WiNUUCuMPK (1558), Cary, 34 ; 21 


*6808. Examination of witness through third 
party— Concurrence of defendant.] — Order to rwid 
on the trial of an issue the dopositious of a living 
witness taken in a suit to perpetuate testimony, 
the witness being too infirm to atUnid at the trial. 

Deft, having ohtaimid an order for 1-he payment- 
of his costs by pltfs., which order recited that iini 
testimony of Die witness had been taken, the de- 

E ositions of the witness uiiisi bf' regartle<l us having 
eon <’omplelely taken, At are not therefore to ho 
excluded on the grouml of the want of a sufilcient 
cross-examination. 

On the examination & cross-examination of an 
aged A iiilinn witness labouring under deafness 
the questions were put, At answers received, 
through the medium of the daught er of tlu^ witness ; 
At the examiner certified that the state of the wit- 
ness did not permit the examination to bo pro- 
ceeded with without danger to her life ; At that 
much of tiio cross-examination, At all i'bo r(i- 
<?xaminiit4on, lui-d been piH'Ujimitt'Hl. l)eft, afUr- 
Wiirds obtained an order for his costs, which reciUMl 
timt the testimony of tluj witness ha<l been taken ; 
Held: deft., liaving concurred in the mode of 
examination adopted, could not afU.*rwardH obj<^ct 
to the use. of the testimony by imptsaching its 
fidelity on that ground. -Watkins e. Atcjiison, 
Atchison v. Ee AIann (1853), 10 Hare, App. II., 


clvi. ; m E. R. 1141. . 

innotufion .'-—Reid. Berosford v. A.-O., [1918J P. 33. 

6809. Examination In Scottish court -^Dutv of 
jourt to conduct examination.] —Where apphea- 
loii is made to a HcfdJish ct., under Evidence by 
Commission Act, 1859 (c. 20), U) enforce the attend- 
mce of witnesses in an English suit for examination 
n Scotland, before a special examiner appointed m 
he English suit, it is the duty of the Hoottiim ct. 
fO determine what witnesses are to be summoned 
fc what documents they are to produce, aa well aa 


part IX. SECT. 6. 

a. Bight of plaintiff to ejramine irlL 
issue is joined i^u a 
bill to perpetuate testimony, phi. may 
proceed to examine his - 


whether they be or bo not old & 
inllrm. Sc deft, to cross-examine then), 
il he shall think lit.— Kku.y v. Kchun, 
Bow C. 58.— m. 

Pi^heihrr order tiecessaryA^ - 

After a ivphcatioi] hied iu a suit 


perpetuate tostlmony, it Is not 
sossary to obtain an order to 
amino witnesses.— AnLXNr. Hacjcbt 
147), 11 1. Eq. R. 355.— 1R. 
p. Claim of rentrsumary in^ 

ejtt under lotd deed ,] — A petition 
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Sect, 6. — Conduct of examination. Secia. 7 8. 

Pa rt X.] 

to decide all qucBiions as to privilege on the evi- 
dence which may arise on the examination. — ■ 
Campbell v. A.-G. G8a7), 2 Oh. App. 571 ; 30 
L. J. Oh. 000 ; 15 W. R. 915, J.. JJ. 

6810. Before whom examined — Examiner of 
court.] — B uxk (Mauquehs) v. James, No. 0449, ayiie, 

6811. When interpreter necessary.] — Bute 
(Mabquehs) V. Jamkm, No. 0449, ante. 


HFAn\ 7.™PUBUCATION OF TESTIMONY. 

6812. General rule.] — On a bill for examining 
witnesses in perpetuam rci rnernoriam : — Held : 
publication of the depositions should not be 
allowi^d unless in a strong case. — H arkih r. 
(Jorj’EHELi. (1808), 3 Mer. (i77 ; 30 K. R.-200. 

6813. For use at common law.] — Tyndall v. 
(1558), Ch. (^as, in Ch. 112; 21 E. R. 09. 

6814. Reason for granting publication -Death 
of witness.] — Sknuaweh r. Senhawes (1579), 
Cary, 88 ; 21 E. K. 47. 

6816. .) — On a. bill to i)erpctuato the 

testimony of witnesses, cle])ositionH taken dc henc 
CHHC after a comnussion to answ^er, deft, in, 
<ontt‘m])t, though before any answer comes in, 
may, on the d(;ath of two of the witnesses ex- 
amined, he read in evidence on a trial after the 
answer is put in. -IIowahd r. Tuemaine (1992), 
Carth. 295; 4 Mod. Rep. 149; 1 tSalk. 278; 1 
Hhow. 393 ; 90 E. R. 757. 

AmwtalUm .—Reid, llobitis v. WolHclcy (1757), 2 J.cc, 421. 

6816. .] -Deposit ions taken in per- 

pehiam rvi rnernoriam shall not ho r(*ad if deponent 
can be subpa}na(‘d. ~ Anon. (1701), 12 Mod. Rei). 
193 ; 88 E. li. 1 170. 

6817. - -De[>ositions b/ perpetuam 

rei rnernoriam^ are ntit evidence in any ca.se as long 
as tlie witness<'s livt*. - 3 ’ijj.y’h Cask"( 1704), 2 Ld. 
Raym. 1008; 1 Halk. 28(J ; 91 C. R. 253. 
AnmitutUms Dlakcinoro r. (lUirijorifauHlurc Canal 

Co. (I8:i5), 2 Cr. M. & H. i;):t Reid. Oukcr r. Fairfax 

(1718), 1 8(,ra, 101. 

6818. Delay by plaintiff.] -Mouse v. 

Stevens (1777), 2 Dick. 989; 21 E. R. 438, J.. C. 

6819. “ ~.J — The motion that jiubJication 

of the depositions of a witness, taken on a hill Ur 
pei’petuate Ids testimony, may pass publication, 
lie being since deceased, is of course. — Bourne 
r. Buou (1815), 1 Price, 307 ; 145 E. R. 1412. 

6820. - - — ,] Ihiblication ordered of the 

depositions of a dcK^eascd witness, examined on 
beiudf of deft., under pltf.’s commission, on a bill 
to perpetuate testimony. — Ahehoavenny (Eari.) 
V. Rowell (1819), 1 Mer. 431 ; 35 E. R. 733, D. C. 
AnmttiUions : — FoUd. BaniHilule r. Lowe (1831 ), 2 llnss, & IM. 

142. u. Reid. CaHHV. Cans (1845), 4 Rare, 278 ; Edwarda 

t\ brown (1845), 5 L. T. O. 8. 70. 

6821. ; — To perfect title.] The ct. will 

not ordi'i* copies of dej)ositions taken to i)er- 
petuate the testimony of witnesses to be delivered 
out for the purpose of perfecting the title to an 
estiih^, even whei-e the witnesses are dead. — 
Tkalk V. TEAI.K (1823), 1 Him. & Ht. 385 ; 57 
E. K. 151. 

6822. .] — The ct, will not make an 

order for the publication of depositions taken in a 
suit to perpetuate testimony whilst the witnesses 


are alive.— B arn sd ALE v. Lowe (1831), 2 Russ, ^ 
M. 142 ; 39 E. R. 348, L. 0. 

Jnnotatiim : — ^Rdfd. Beresford v. A.-Q., [1918) P. 33. 

6823. .] — An order for the publication 

of depositions taken in an action to perpetuate 
testimony should not be made unless it is proved 
to the satisfaction of the ct., that the witnesses are 
cither dead or so ill or otherwise incapacitated as 
to be unable to attend & give evidence in open 
ct. at the trial of the issue in the subsequent 
action with reference to which their evidence is 
desired. 


Where depositions had been taken in an action 
to perpetuate testimony subsequently published , 

it was proved to the satisfaction of the Ct. of 
Appeal that the witnesses, although alive, were 
incapacitated by age iSc infirmity from attending 
the trial of a legitimacy suit in contemplation of 
which the depositions were taken, the ct. reversed 
an order of the Probate Division directing the 
evidence of the witnesses to be taken over again 
before an examiner & ordered that the depositions, 
saving all just exceptions, should be admitted at 
th(i tiial without further evidence & that the 
attendance of the witnesses should be dispensed 
with.—BEHESFOKJ) V. A.-(L, [1918] P. .33; 87 

h. J. P. 40 ; 118 L. T. 133 ; 31 T. J.. R, 100 ; 92 
Hoi. Jo. 103, A. 

6824. Witness incapable of attending trial.] 

— Hendawes V, Henhawes (1579), Cary, 88; 21 
E. R. 4 7. 

6825. .] — Depositions in perpetuam rcl 

rnernoriam not publislied in the life of the witness 
excej)t on incapacity to travel by sickness, etc. ; 
such orders, except in the excej^ted cases, proceed- 
ing on allidavit of thc^ death of the witness ; some 
exx)re88ly declaring, that the depositions of the 
other witn(‘sses shall not be reaci.— M orrison r. 


Arnold (1817), 19 Ves. 970 ; 2 Russ. & M. 145 ; 
34 E. R. 991. 

Annotatinns :■ — Folld. liaruKdalo r. Lowe (1831 ), 2 lluss. & M. 
142; beit'Hford A.-U., [ll)18J P. 33. Re!d. Boywc v, 
PoHHborough (1853), Kay, 71. 

6826. .] — Watkins r. Atchison, 

ATcnist)N V. J.E Mann, No. 9808, ante. 

6827. .) — A witness, examined under 

a bill to perpetuate testimony, was very old, A 
unable, through illness, to leave bis home Avithout 
danger ; another was ic'sident in (binada. Their 


depositions A\'ere ordered to be x>ubli8bod, & pro- 
duced at the trial, about to take place, that 
either ]>arty migbt< make s\icli us(» of them “ as by 
buv they ean.” Biddci.ph r. Camoys (I-ORd) 
(1855), 20 Beav. 102 ; 52 E. R. 958. 


Annvtaiivn : — Folld. Berchford v. A.-G., [1918) 33. 

6828. ,] — BERE.SFORT) V. A.-G., No. 

9823, ante. 

6829. Witness abroad— Refusing to attend 

trial.] — Depositions <»f witnesses examined under 
a bill to })erpetuato testimony in aid of an eject- 
ment it wlio were resident abroad refused to 
come U) this country ordered to be i)ublishc'd,— - 
Biddulph r. Gamoys (Lord) (1854), 19 Beav. 
497 : 52 E. R. 432. 


Anm)tati07i .—Folld. Vane v. Vane (1876), 34 L. T. 4 77. 

6830. .] — Biddulph r. Cawovh 

(Lord), No. 6827, ante. 

6831. For use in subsequent suit — One party 
stranger to original suit.] — Depositions in the cus- 
tody of the ct., which wci’e taken in a former suit 


to jwrpotuttte toBtiinony of the cuntenta 
of a lo8t deed wem filed by one edaiudng 
tt it^verwlonary Inteivst tbereimdor . — 
Held : re«p», oonld not examine 

“ on tbeir own bebalf.- 

Talbot t\ KtiNMUtY (1802), 1. Jur. 
eo,— IR, 


PART IX. SECT. 7. 

6812 i. iimrrctl rttte,] — \Vbc„ 

18 Joined uiH»n a bill to jwrpctuate 
teetimony . pltf. may prcKXHHi to examine 
bis witno«8e8 whether they be or be not 
old Infirm, 6: deft, to e.ic 


them, if he 8hall think fit ; & pltf. may 
then prtxjeed to publioation of the 
dc'positions, aa In ordiuary’^ eaaes is 
usual. — K eixy r. Echun, How C. 
58.— IR. 


9. Xccei^sity for tsptcial motion.] — 
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perpetuate tesitoony, were ordered to be pub- i 
lislied, on the application of one of the parties to a | 
subsequent suit, the other of whom was a stranger 
^ the former suit, & the time for taking evidence 
in the second suit was extended in order to give 
both parties an opportunity of considering the 
information so obt^ned ; the ct. being of opinion 
that though tlie depositions might not themselves 
be evidence, they might be the means of supplying 
valuable information to both parties.*— Y ank r. 
\'ANE (1876), 45 L. J. (Ui, 581) ; 31 L. T. 177 ; 21 
W. K. 565, V, A. 


8 . COSTS. 

6832. Whether defendant entitled to costs.] 

Bowek r. Tomsun (1712), I Fowler's l^Wchequcr 
Practice 2nd ed. ji. 15. 

6833. Cross-examination of plaintiff*s wit- 

nesses only.] — AVheri? a deviset' brings a hill tin'it'ly 
in perpetuam rci mvmoriam, the heir-at-law only 
eross-examines the vvitne8se.s, hr is entilled to his 
costs, but if to eneounter t he will lie shall not . - 


Bbrnby r. Eyre (1740), 3 Aik. 387 ; 26 E. li. 
1023, L. a 

iona : — Contd. Roberts Korelako (1865), 1 K, & J, 

751. ieHA, Boyw r. Kosaborough (1854 ), 3 Do (J, M. & U, 

817. 

5834. .] — Blinkkiiounk t\ EKAferr 

(1751), 1 Dick. 153 ; 21 E. H. 227. 

Aniuitaiion : — Confd. lioborta v. Keciilako ( 1585 ), 1 E. A:. J. 

751. 

8835. .1 — Deft, to a bill to perpeiuab> 

U'atimony entitled to Iiis costs immediately after 
the commission executed upon the allegation, that 
ho did not examine any witnesses. — F oulds v, 
Miikjlev (1812), I Vos. & B. 138; 35 E. H. 51, 
L. ( J. 

If case brought to hearing.] -See Nos. 0759, 

6760, 0762, atUr, 

6836. Power of court to make provision for.] - 

A w’ealthy lunatic Iwui made two wills before he 
w^as found lunatic. The ct., without giving any 
opinion whether a bill Ik» perpetuate U'rtiinony 
tis to their validity would he, ordered that sucli 
costs as t he masker should t hink proper of a bill to 
he HUhI witii his approbation lor that piiriK>H<^ 
should he paid out tif lunatic’s estaU'. /I’c 
Taymouk. (IS71), 6 Fh. App. 116; 19 W. It, 462. 
L. .1.1. 


Part X.- Evidence on 

On appeal Fresh evidence.] -Sec K. 8. Ord. 
58, r. 1, A, grncrallfp Puaotice. 

— Criminal appeal.] — iSVc (Jriminai, Law, 

\’ol. XIY., pp. 512 ct seg. 

6837. On rehearing —Evidence at former hearing 

-Conditions precedent to admissibility —Proof of 

former proceedings.] “Proceedings at fonjuu* trial 
must be proved before evidence of what done 
there.— A nox. (1701), 12 Mod. Hep. 555; 88 

E. K. 1511. 

— Evidence given in former proceedings.] — 

Sir, {lenerully, Fart II., Sect. 10, anic. 

6838. Admissions for purposes of former 

trial.] — Jhcviously t-o the trial of an ejeclnient 
deft.’s tlien attorney .sigiK’d adnussions eonnnene- 
ing : “ W<^ lierehy agree to admit on the (rial of 
this cause," etc. On the trial (lie admissions wenr 
read, ddie Ct. of King's Bench afUu'waids granhal 
a IKUV trial, A th<* attorney hir deft. died. 'Phe 
second iiial took place on t'eh. 11, A on Keb. 7, 
deft.'s t)u?u atUuney gave notice (<> the atU>rn<‘y 
of the le.ssor of ]>ltf. that he should make no ad- 
missions, tV tlui latter sent back an an.sw«*r stating 
that the admissions already made were binding ; - 
J/rtd : on the si^taind trial thesi* admissions were 
n'ceivahle in eviderKa*. lh)K d. r. 

Bird (1835), 7 <!. A F. 6, N. F. 

6839. — Execution of instrument.] An 


Appeal or Rehearing. 

agrei'inent by the attortu^ys to admit on tla^ ( rial 
of a cause the execution of an instruiruuit, is 
evithmee on every trial of the caus<N though not 
r<‘new'e(i afUT the first trial. Ei/roN r. J^aukins 
(18,32). 5 (’. A F. 385 ; 1 Mooii. Jt il. 196. N. P. 

6840. ~ Admission of handwriting - 

Under judge's order.) In an action on a bond, 
wiiich deft, had pleatlinl ii(nt c^t factum^ tlu* judge 
made it one of the Lu'ins of an order to changt* ( lie 
venue, that deft, should admit the handwriting 
of th(j atit‘sting wit ni'SH on th<; t rial of the caiis<*. 
’Die lause was tried, A- pltf. oht-iiined a verdict, 
\vhi< h tin' ct . aft^'rwards set- aside A grant'd a new 
trial on |>ayinent of costs, giving deft, leave U^ 
amend t he oyvr A: si*t out» t-hr < ondi(if>n more fully, 
which Avas accordingly dom‘. A d<*ft , tiuui pleaded 
a speci.'d ph'a, alleging t.hat the condi(4on had been 
alK'red sin<‘e tin* ex<Huiiion of fh<! hoinl : field: 
pltf. was entitled to use tJie admission conLrined 
in the* judge’s order on th(‘ serond (rhil, A it waa 
binding nn clidt. I.AMuacv r. Oxford (EARb) 
(1836), 1 M, A W. 508; 2 Oale. 63; 'I'yr. Ac (ir. 
80S ; 5 1.. .1. Fx. 166 ; L50 E. H. .535. 

Adirnssions generally, f*cc Part IL, S<!ei. 3, 
Htib-sect . 2, ardc. 

6841. ~ Fresh evidence.] New evidence ad- 
mitt<*d on a relR^aring, Ac a petition of rehr*arlng 
permitted to he aiiR'nded, Ut state the discan'cry 


Fublh'ation «»f (l<‘poHiti(»ns of >vit- 
oxamlmnl in pfrjtrtuam rri 
c^aririot, pa.sH by a side l*ar 
rule; but there must a 
motion for the i>un»oM\- (Jukkn r. 
(iBKKN (182.!>), 1 Hop. 312.- ~IR. 

7 . li' here in'tnt'KtKa examined de bene 
fjjae.}— In a suit to ja'rptuate the 
testimony of wJtiiesseM, llix^rty given 
to pltf. under 13 Deo. 3 , c. it. to pass 
publications of depc» 8 jtion« of \vitne»»e«* 
examined de bent ease, in the c«uk<\ — 
.SeAU.AN r. M‘CoY (18 41 ), FI, & K. 
360 .— IR. 

PART IX. SECT. S. 

6833 i. Whether defendant entitled to 


vnuta- ( 'rasM-ermnimtiUtn of pUtiniiJf's 
wiinesHfM only.)- A bill wits filed by 
pltfs. to perpetuiite testimony, Se 
pltfs. mnnl for a coiinniMHion in which 
<k*ft. would not Join. Deft. neverthcloKH 
erosHHjxamixied pItf.'H witneMH<^«, but 
did not examine any witiiesHeH in olilef : 
- Held : deft, was to have his costa lu 
the- r' 4 iUKe. - Caj.IvOW' r. Aitstiv ( 1830 ), 
3 Ir. L. Dee. 1 st sor. 250 . IR. 

l^p(Tfn medion <f* noiiee. Jot 

dinmim .) — It is not netM^snary for deft. 
Ui set down a bill to perpet utiUj tesU- 
mony for a dtsmlrs ; but deft, may wit 
his costs upon a motion & notice for 
the purpose.'— LoF’msu.lXfKTUM, How, 
C. 59 .— IR. 

h. Witnesses not eramitied .} — 


On a Idll to iM*f‘pe<,uate teallmoiiy 
deft, entitled t<i costa of finsWerlriir ; 
tbein iKiiiig im examination of wll* 
ncHHos,-- hru’K Y r, Mt’iUiAV (1861), 1 
hall II. 391 . - IR. 

PART 

k. On apfteul — I^rintf of evulenre 

ipnen in rxrurt heltru).] AffldavltN arc 

admlHsIbhi In a suixirlor ct., U> show 
that when jurhwllcUon has aUachtsl 
the Inferior ct. acted on insufficient 
evidenei*) In coming to a declalmi on the 
matter hefon’ lU—Pe Kkooh ( 1889 ), 
15 V. h. K. 39 .^>.— AU 8 . 

6841 1 . On reJifAiring ~ Fresli rvUtence. J 
“■ An appeal from the Hiiiall Debts 
Ot. Is by way of ivbcaring, tc ** »♦ 
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of »uch new evidence. — ^AV yu) v . Warp (1828), 2 
Y. & J. 381 ; 148 E. R. 060. 

Annotation9 Cutteu v. Baxuser (1829), 3 Y. 8c J. 

874 ; Hood o. Pimm (1831), 4 Sim. 101. 

6842. Evidence not In possession of 

party at original hearing.] — (1) Though on a re- 
heaiing, documents & new evidence not in the 
party’s possession at the time of the original 
hearing may be produced, that will not be per- 
mitted where such paiiy has been negligent, & 
might with diligence have produced the same 
evidence earlier. 

(2) Mere slips accidental defects may usually 
be correcUid at any stage of the cause, but where 
the party mistakes ti»c effect of the ^verse case, 
<fe deliborat;ely refrains from producing evidence 
of the existen(;e of wliich he was aw’are, & which 
on the hearing turns out to liavo been necessary 
in Ids case, he will not be allowed aftfirwords to 
correct his miscarriage. —Tullock v. Hahtley 
(1845), 4 L. T. O. 8. 409, li. 0. 

6843. Evidence discovered after former 

hearing- Evidence raising fresh issue.] — Evidence 
discovered after the hearing, but raising a new 


issue, cannot be admitted upon the heaiing on 
further consideration under 13 & 14 Viet. c. 85, 
s. 28 ; if, however, the justice of the case require 
it, the ct. will direct an inquiry.— Howard v. 
Chaffers, Howard v. Robinson (1863), 2 New 
Rep. 10; 9 Jut, N. 8. 634 ; 11 W. B. 585. 

6 g 44 . Matters occurring since former 

hearing.] — Affidavits relating to matters which 
have occurred since deci'ee cannot be used on a re- 
hearing of the decree. — liAMBB v. Obton (1863), 2 
New Rep. 435 ; S3 L. ,1. Oh. 81 ; 11 W. R. 1043. 

6845. Discretion of court.]— i?c liEA’s 

Settlement, Lea v. Lea (1908), 124 L; T. Jo. 
335. 

6846. Witness at former hearing convicted 

of perjury.] — If aft^^r hearing a witness is con- 
victed of perjury, the party may take advantage 
of it upon a reliearing. — Needham r. Smith 
(1704), 2 Vern. 463 ; 23 E. R. 897. 

AnnotcUions : — Mentd. Vaughan v. Worrall (i?y 
322 ; Jacobs r. Laybourn (1843), 1 Dow. & L. 363. 

Fresh evidence as ground of new trial.] — See 

Practice. 


Part XI. — Colonial and Foreign Law. 


Sect. L— IN GENERAL. 

684 L Reference to master for report.] — A ques- 
tion whether an interisst in a heritable bond 
cliarged upon lands in Scotland will pass by will 
rofeiTed to the master to report the law of Scotland. 
—Glover ?j. Strothoff (1786), 2 Bro. 0. C. 33 ; 
29 E. H. 18, L. 0. 

Anywialion : — Mentd. CJbandlees v. Price (1796), 3 Vch. 99. 

6848. .] — ANaTUUTHEH v, Adair (1834), 2 

My. & K. 513 ; 39 E. R. 1040, h. C. 

6849. .] — Willi AM. s v. Williams (1841), 

3 Bear. 517 : 49 E. II. 215. 

Aniwtallon : — Bold. D1 Sora x>. Pbillipps (1803), 10 H. L. 
CftH. 63fi. 


sfct. 2. -how far -judicially noticed. 

Judicial notice, generally, aca Part 111., Sect. 5, 
ante, 

6850. By House of Lords —English law— In 
Scottish appeal.] — The rules of English law are 
umtt^jrH of evidence in Scottish cts., but the House 
of fjords, sitting as a ct. of api>cal from tlio de- 
idbion of a Scottish ct., is equally an English as a 
Scottish ct., & will act on its own knowledge of 
Englisli law, & not bo bound by the report of that 
law made hy English lawyers tx) the Srotti.sh cts. — 
Douotah V. Brown (1831), 2 Dow. & Cl. 171 ; 
Mont. 93 ; 6 E. K. 692, 11. I.. 

6861. Prevalence of English law in Ireland 

— In Scottish appeal.] — Applt., the widow of a 
domiciled Scotsman, bi'ought an action in the Ct. 
of Session for the reduction of an ante-nuptial 
contract, by which, in consideration of a provision 
made by her husband, she purported to discharge 
her legal rights of iercc & jxxs reltciw. The contract 


was executed in Ireland by applt., who was then 
an infant domiciled in Ireland, but it was con- 
templated that she & her husband should reside, 
they actually resided, during their married life, 
in Scotland. The grounds upon which applt. 
sought to obtain reduction of the contract were, 
that being an infant she was incapable of contract- 
ing by the law of Ireland, & minority & lesion 
according to the law of Scotland, but no evidence 
was adduced before the Ct. of Session as to the 
Irish or English law with regard to the capacity of 
an infant to enter into contracts :--Held : not- 
withstanding the absence of such evidence in the 
ct. below, the wife’s incapacity according to Irish 
law being a substantial ground of reduction on 
the record, it was competent for the House on 
appeal to take judicial notice of the English law 
prevailing in Ireland. — Cooper v. Cooper (1888), 
13 App. Cas. 88 ; 59 L. T. 1, H. L. 

Annotations .•—Mentd. Dreyfus v. Peruvian Guano Co. 
(1889), 43 Cb. D. 316; North Westeru Bank t?. 

Son & Macdonalds (1894). 11 R. 126 ; Viditz v. O’Ha^an, 
[1900] 2 Ch. 87 ; Banquo International do Coiumerce do 
Petrogrrad r. Goukassow, fl923) 2 K. B. 682. 

6852. Scottish law — In English appeal.]— 

Scottisii parish registers or certified extract*s from 
them, receivable in Scottish cts. as kept under the 
sanction of public authority, are receivable ui 
English cts. as to mutters properly & regularly 
rt^corded in them. . 

Cortiflod extracts from Scottish parochial 
registers have been produced in this case from 
the General Register Office in Scotland, whens 
they are now kept under Registration of Births, 
Deaths & Marriages (Scotland) Acts, 1854 (c. ^9) ; 
1855 (c. 29) ; 1860 (c. 85). Those statutes do not 
make anything evidence, either here or in Scotland, 
which without them would not have been so. But, 


) ooUchI althoucrb not oallod at 
Malkin «. ToniN (1900), 7 
L. 380.— CAN. 

I. — Appeal from jmige stitHnp 
— On an appeal from a judgment 
by a trial iud«e Kitting alone, the 
hearing of the appeal Ik a rehearing of 
the cause.— VoioHT e. Qrovios (1906), 
12 B. 0. U. 170; 3 W. L. li. 428,— 
CAN. 



PART XI. SECT. 1. 

0647 i, ii€f€rcnc€ to masUr for report.] 
— When a question ariMOH, In ooneo- 
quenoo of oetatee iu BootlHnd being 
devised to a speoifled person, the ct. 
w(U not adiualoate thereon until it 
hft« ascertaluod, by a reforenoe to the 
Mastor, whether the estate did pass 
by the Soottlsh Law. — M*O all t*. 
M*Cau. (1843). 2 Ck)n. 6c Daw. 184.— 
IR. 


part XI. SECT. a. 

m. Victorian conrio-^-Law of 
mta.}-— The ct. can toke Ju^oiM 
tice that Tasmania Is a British 
.lony so acquired, that no previous 
V of succession would be operaUve 

It ; & will assume that its law Is 
•itish. until a change shown.— 
Enri)KN V. Dbypen ( 1876), 2 V, L. 11. 
3.— AUS, 

n. By Supreme Court of Canada 
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Part XI - Colonial and Foreign Law. 


iX your Lordships may act upon that judicial 
knowledge of Scottish law which you jKJSsess, as tlie 
^ of ultimate appeal from all parts of the United 
Kingdom, Sc within my experience you have so 
acted upon your knowledge of English law, when 
questions of English law have arisen in Sottish 
appeals, it is certain that these registers would be 
receivable in Scotland, subject to just exceptions 
as to particular entries in them, as pai*ochial I 
registem kept under the sanction of public 
authority, for whatever they may be worth ; any- 
thing imperfect or unsatisfactory, in the way in 
which they were generally kept, aftectlng only 
their weight in re dubia, Sc not tiieir admissibility 
(Lord Sjei^boene), — Lyell v. Kennedy, Ken- 
nedy V. Lyeix (1889), 14 App. Gas. 437 ; 59 
U J. Q. B. 268 ; 62 L. T. 77 ; 38 W. 11. 353. H. L. 

.—Mentd. Trevor r. Hutclilne (1897), 76 L. T. 

183 ; K^hley, Masstod v. Durant, f 19011 A. O. 240 ; 

Go. t>. Anirlo ’American Telocraph Oo.. 

n912J A. C. 555 ; Henry r. Hammond, [1913] 2 K. B. 515 ; 

Fi^ c. Shelton Iron Steel & Coal Co. (1924), 131 L. T. 

213. 

6853. Judicial Committee of Privy Council — 
Law of country from which appeal comes.]-— The 
Judicial Committee are bound to take notice of the 
law of the country from which the appeal corners. 
Sc to decide ^cording to it, although it has not 
been noticed in the ct. below. -- Sumboo Ghunder 
Ghowdry V, Nahaini Dibeh Sc Hamkishoh (1835), 

3 Knapp, 55 ; 12 E. B. 568. 

Annotaium : — ^Mentd. Naglndaa Bhugwaudas r. Biiohoo 

Hurkisaondoa (1915), 32 T. L. II. 132. 

6854. How prerogative exercised.] — (1) 

Acquiescence by the Grown in a quasi-legislative 
order of a governor of a colony is not to bo pre- 
sumed. 

(2) Judicial notice is to be taken by the Judicial 
Committee of the mode in wliich the prerogative 
has been exercised in a colony as pait of the law 
of the colony. — Cameron i;. Kyte (1835), 3 Knapp, 
332 ; 3 State Tr. N. S. 607 ; 12 E. B. 678, P. G. 
Annoiations : — As io (1) Rafd. MuBgraro v, Pulido (1879), 5 

App. Gas. 102. OenfraUv, Mentd. Hill v, Btoe (1841), 3 

Moo. F. C. O. 465 : Secretary of State for India v. Sahaba 

(1859), 13 Moo. P. C. C. 22 : A.-O. for Canada v. Cain, 

A.-G. for Canada v. GUhula, [lOOCJ A. C. 542. 

6855. By English courts — Irish marriage laws.] 

— Qu, : whether the English judges will take 
notice of the common law of Ireland [re marriage] 
without thii ordinary proof of a foreign law, — 
B. r. Hukderijvnd (1837), 2 Ia?w. G. (I 109. 

6856. Application of English Common Law 

to Ireland.] — The ct. would Uxkn judicial notice 
tliat the common law of England extfinded 
Ireland Sc that a riot was a Hufllcient Htat<^meiit of 
an offence. — B. r. Nesbitt (1841), 2 Dow. Sc L. 
520 ; suh noni, Ue NESRi'n , 1 New Hess. Gas. 
366 ; 14 L. J. M. G. 30 ; sid) nom. Ex p. Nihbk'IT, 

8 Jur. 1071. 

6857. American law.j- ~(l ) The ct. refuwd 


to take judicial cognisance that the law of America 
is, in this respect [limitation of liability of a ship- 
owner under Merchant Shipping Act, 1854 (c. 104), 
s. 504] the same as our own. 

(2) Semble : if that circumstance be averred Sc 
pmved the ct. can administer American law 
between Americans. — Oope v. Doherty (1858), 4 
An J. 367 ; 27 L. J. Ch. 600 ; 4 Jur. N. 8. 451 
70 E. B, 154 ; on appeal, 2 De G. Sc J, 614. L. JJ. 
AnnfftcUums : — Ocnerollv, Xcntd. Burns v. Chapmau (1858), 
6 C. B. N. S. 481 : Ckyiieral Iron Screw OolUer Oo. v. 
Schurm€«nis (1860), 1 John. & H. 180 ; The JohaiinoM 
(1860), Lush. 182; The Victor (1800). Lush. 72; The 
Annapolis, The Johanna StAill (1861), Lush. 295 ; The 
Wild Hanger (1862), Lush. 653 ; The Amalia ( 1 863). Brown 
& Lush. 151 ; The SooUa (1809). 20 L. T. 375 ; H. r. 
Keyu (1876), 2 Ex. D. 63; Davldsson v. Hill, llOOll 2 
K. B. 606 ; I»on «. Darabo, (1901 1 2 K. B. 579 ; Varottlok 
V. British (Jolumbla Copper tk». (1906), 1 B. \V. C. O. 446 ; 
The WThelmlna, 110231 P. 112. 

6858. British Judge In extra-territorial court — 
Law of country in which court situate.] - Although 
by virtue of the treaty grant the llritish Hovereigu 
becomes an autiiority in Zanzibar, exei*cising 
powers independently of the Sultaiif Zanzibar 
nunains foreign territory Sc the British HoToroign 
acts in all respects os a Zanzibar authority ; A a 
British judge acting within those litnits is a 
Zanzibar judge, Sc bound to take judicial notice 
of the Zanzibar law. Sc not. io trcuit that law as 
mere matter of evidence. —Secretahy of State 
FOR FoilElON AFKAIRH T. GllAHLErtWORTlI, PlLLINU 

Sc Oo„ [1901] A. C. 373 ; 70 L. J. P. C. 25 ; 84 
L. T. 212 ; 17 T. L. B. 265, P. G. 

Annotdlion : ■'Reid. Casdafirli t*. Ca><iL«irli, (1918) P. 89. 


Sect. 3. NECESSITY FOR PROOF. 


How far Judicially noticed.] Ste 2, ante, 
6859, Must be proved as fact Whether question 
for Judge or Jury.] —The wav of knowing foreign 
laws is, by adrnitiing them w be proved as facts, 
Sc the ct. iuuHi assist the jury in ascertaining vvl»at 
the law is (Lotto MANSFiKLit, (\J.), -Momtyn r. 
P'AiniroAS (1775), 1 Gowp. 161 ; 98 1C. It. 1021, 
Ex. Gh. ; nfffj, 8. 0. fiub nom, Pabhigas t*. Mostyn 


(1773), 2 Win. Bl. 929. 

AnnotalionM : —Rsfd. Shof’koR v, Maca«ilay (1824), 3 J.. J. 
(). B. (‘h. 39 : 1)1 8ora t?. PhllllppH (1H63), 10 II, L. 
Can. 624. Mentd. Hutton v. Johnstoim (17 86), 1 Term 
llop. 49.3 : Goldsmith r. Soft on (1796), 3 Anst, 808 ; 
It. V. JohiiBOM (1805), 2 rimith, K. B. 591 ; Mure r. Kaye 
(1811), 4 Taunt. .34 ; Wawloii v. Bathiy (1811), 4 'rauril. 
67 ; Morris v. liobhmon (1821), 5 Dow. Sr Hy. K. B. 34 ; 
Hcdrocchund c. Klphlnstone (18!{()), 2 Stato Tr. N. H. 
379 ; Piico v, Hftveni (1831), 7 Binir. 3J6 ; Hill v, 
(1841), 4 ritato Tr. N. 8. 723 ; A.*U. r. Bovet (1846), 15 
M. & W. 60 ; Mundon tr. Brunswick (1847), 16 L. .l.tJ. B. 
.300; 11. ». Upton Bt. l/wmardu (1847), 10 Q. B, 827 ; 
HoiiUhmtJ. Smith (1850), 19 L. J. Q. B. 170 ; Ruckinaboyo 
tr. Lulloobhoy Mottlohunrl (1852), 8 Moo. V. C. C. 4 ; 
Maauay v. Edward* (1853), 21 L. T. O. S. 1(J3 ; Kx p. 
Baker (1 8.57), 26 L. J. M. C. 15.5 ; A.-G. v. Kent (1862), 1 
H. 5c C. 12 : Scott r. Heyinmir (IH62), 32 }j. J. Ex. 61 ; 


— Provincial Zaur. 1 — Ah an appellate 
tribunal for the Domiulou of C^ada, 
the Bupromo Ct. of Canada requln^ 
no ovidenoo of tho laws in force in 
any of tlie piNJviuoes or torritorieii 
of Canada. It is bound to take Judicial 
notice of the statutory or other laws 
prevailing in every pro vino© or territory 
m Canada, even whore they may not 
have been proved in tho ots. lielow, 
or although the opinion of the Judges 
of the Buprenie Ct. of CJanada may 
differ from the evidence adduced upon 
thoae points in the ct«. below. — L ouav 
V. hjM (1907), 39 S. C. R. 3U.— can. 

o. Quebec courts — Foreign law A — 
Adoams Sl Wobdsm (1855), 6 L. C, H. 
237.— CAN. 

I. Canadian courts — Law of public 
cr.J — Murder being an extradi- 
table oflenoe under the Treaty of 


Wjwhington ( 1842 ) tho ct«. of this 
country will take mdloo that it is 
punishable as a crime in tlm UniUwl 
States. — PoKi’ea ». McMahon ( 1885 ), 
25 N. B. R. 2U.— CAM. 

q. J — CONHUMKllH 

COUUAOK Oi, V. CONNOU.Y (1901), 31 
S, C. IL 2H.— CAN. 

r. fill NaUU aturts — English Jaw,] 
— English law is not foreign law A in 
a cjase governed thereby it Is mi- 
iieeessary Xa prove In evidence what 
are the provlsion» of that law.— -S outh 
Afhioan BR«wgiUK0, Ltd, v, MuRiict 
(1905), 26 N. L. R. 302.— «. AF. 

PART XI. SECT. S. 

6039 1. Must be proved as fact — 
IVheiher for judge of jurg.] 

— Foreign law Is a (itiesiton of fact. 


to bo found hy tho Jury, Sc not 
io lK> doU'irndnod by tho Judge.-- 
Ghuood r. Hat<!H (1872), N. B. Dig. 
387,-^~CAN. 

6869 ii. - — ,J -Upon the trial 

of an issue whether or not goods Inwi 
boon supplUni to deft.'* wife, evldouce 
was given of the fact of a Btsottlsh 
Sc coiilllrsting professional 
upo)i the Scottish law of 

. : the J udgc» waa right 

in leaving the entiie Question os a 
question of foot to the Jury, 8c he ought 
not to have decided the law of HcoUand 
in those respects In which the pro- 
fessional witnesses differed, nor to have 
applied It to the facts of the case In 
tho«»c respects In which they agreed, 
Ko as to give the Jury a dlttM^troHr — 
TIIKI.WAU. V. Yei-vkuton (1862), 14 
Ir. Jur. 347.— IR. 
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Evidence. 


3 ♦ — ecetmily for proof, ] 

Feather v, R. (1805), 6 B. & 8. 257 ; The Halley (1868), 
h. R. 2 P. C. 193 : PhllUpfi v. Eyre (1870), 10 B. & S. 
lOOi ; EUI« r. McHon^ (1871), L. U. 6 C. P. 228 ; Hart 
V. Gumpach (1872), L. K. 4 P, V. 430 ; Whitaker v. Forbes 
(1875). 45 L. J. «. B. 140 ; I>e Grouchy u. Wills (1870), 
43 J. P. 818 ; MusiiTavo v. Pulido (1870), 5 App. Cas. 102 ; 
he Hawtlionie, Graliam v, Massey (1883), 23 Ch. 1). 743 ; 
Kwing V. Orr Ewing (1885), 10 App. Cag. 453 ; British 
Houth Africa Co. i?. Companhia de Mocamblquo, [18031 
A. C. 602 ; Adam v. British & Foreign 8.S. Ck>., [18981 
2 V. B. 430; Gllboy e. Comey (1012), 106 L. T. 607 ; 
Board v. Board, [lOlO] A. C. 056. 

6860. — — .] — Foreign law At tlio conBtruc- 

iion of a for<*ign contract, just as much )i8 the con- 
struction of an Englisli one, are matters for the 
decision of the judge after having the foreign law, 
or the Ianguag(i of the foreign contract, inten*- 
ju’eted & explained to liim by the evidence of 
for<'ign oxpcits, At are not in any case questions 
for the jury. — (JopiN r. Adamson, Copin v. 
8tiia(;ijan (J87'1), as repoit(id in 31 L. T. 242 ; 
affd. (1875), 1 Kx. I). 17. C. A. 

Aniwtidiom : 1/Leni&, Wood v. Woad (1874), 13 I.. .1. K\. 
153; lie Hitidcr, h'x p. Chatteris (1875), 32 L. T. 290; 
llouHJlloii tJ. Housllleri (1880), 14 Ch. J). 3.>1 ; Feyerick v. 
Hubbard (1902), 71 li. J. K. B. .509 ; Bisdon Iron & Lfjco- 
motlvo Works r. FumesH, [lUOCJ 1 K. B. 49 ; Emanuel v. 
Nymon, [19U8J 1 K. B. 302. 


6861. — ,| — In Administration of .lus- 

Act, Ji)20 (c. 81), s. 15, the words “any 

action or other matter . . . tried by a judge with 
a jury ’’ include a criminal trial, At any question 
<d foreign law thereat is for the judge At not for 
the. jury. Jl. V. IIammkic [1023] 2 K. H. 787 ; 92 
I.. ,1. K. H. 1015 ; 120 L. T. 470 ; 87 .1. P. 101 ; 30 
T. J.. H. 070; 08 8ol. .Jo. 120; 27 (V)x, P. C. 
458 ; J7 (>. A])!). Ilep. 112, (J. C. A. 

atvo, Administration of Justice Act, 1020 
(c. 81). s, 15. 

6862. .] -Laws custom.s of Franc<‘ A: 

Jlollnnd must, be i)roved else the et. cannot, take 
notice of them. — FoKMoui/r v. Dkdjpk (1718), 1 
I*. Wins. 420 ; 2i F. JL 458, L. C. 


Jmuflntuma : Refd. Omychund v. Barker (I7 l.'>). 1 A(k. 

21; hjwhiey c. flog (1801), 2 (Joop. term), ('ott. 449; 
B. r. Grinin (1879). 14 Cox, (.'. ('. 308. Mentd. Phinket 
1 . l*(MiNoii (1742), 2 Atk. 290; williuniH r. liiittiH (1789), 
■- (ox, E(j. CiiH. 1()0; Baventdiaw r. Hollier (183,5). 4 
Ij. .1. (!h. 119 ; WcllewJey r. WelleHloy (1839), I Mv. i<, 
( I*. ()(»1 : PowdnOI r. .Ioucn (1854), 2 W. B. .513 ; Morniive- 
ton r. Keane (1858), 2 De (i. & .1. 292 ; IMoiiDign r. .Sand- 
\vieli (1886), 32 (4u 1). 525 ; Cent ral Ti uhI K' Sale DepOHit 
Co. V. iSnider, [1916] 1 A. C. 266. 


6863. - - .J The lOnglish cts. caiuKd t.ak<^ 
indict* t»f any judicial act done in a foroigri count rv, 
without. cvid(*nc<* (»f the laws of sueh country. — 


CrANER v. Lanesbobough (Lady) (1790), Peake, 
25, N. P. 

Annotations : — Refd. Sussex Peerage (1844), 11 Cl. & Fin. 
85 ; Vander Donckt v. Thollusson (1849), 8 C, B. 812. 

6864. .] — In order to establish the fact of a 

maiTiage in Scotland it is necessary that some 
witness conversant with the law of Scotland as to 
marriage should be called. — R. v, PovEY (1852), 
Dears. C. C. 32 ; 22 L. J. M. C. 19 ; 10 J. P. 745 ; 
17 Jur. 120 ; 1 W. R. 40 ; 0 Cox, C. C. 83, C. C. R. 
Annotations: — Consd. li. v. Fanning (1866), 10 Cox, C, C. 
411. Refd. II. V. Griffin (1879), 14 Cox, C. C. 308 ; K. v. 
Naguib, [1917] 1 K. B. 359. 

0305 . — Where the prosecution relies upon 

a foreign marriage tliis marriage must be proved 
valid according to the law of tne foreign country 
by some witness conversant with such law (Lord 
Reading, C.J.). — R. v. Naguib, [1917] 1 K. B. 
.359; 80 L. J. K. B. 709; 116 L. T. 640; 81 
J. l\ 116 ; 25 Cox, C. C. 712 ; 12 Cr. App. Rep. 
187, 0. C. A. 

6866. By authenticated document.] — To 

prove the laws of a foreign country, it must be 
done by documents properly authenticated from 
that country ; Ai cannot be proved by parol. — 
BoiillTlJNCK p. SCJINEIDEU (1799), 3 Esp. 58, N. 1*. 
Annotation : — Consd. De Bode's Case (1845), 8 Q. B. 208. 

6867. .] — If a, stamp is necessary to 

the validity of an agreement made in a foreign 
country, an agreement made there, unless it 
has such stamp, cannot be received in evidence 
in our cts. of ju-stice ; but it is incumbent 
upon the pai ty who obi(?(‘ts to the validity of tlie 
agre(.*ment, to prove th(^ law requiring the stfimp, 
by an authenticated copy, if it be in writing, A& if 
not, by the testimony of a witness acquainted with 
the laws of the foreign country. — Clegg v. Levy 
(1812), 3 Cixmp. 166, N. P. 

Annotation : — Consd. Do Bodo's Case (1845), 8 Q. B. 208. 

6868. - — .] — The wTitten law’^s of a 

foreign .staL^ can only bo proved by copies j>J’opc]*ly 
authenticat/<‘(L- -Millar v. Hejnrick (1815), 1 
Camp. 155, N. l\ 

Annotation Distd. Dc Bodo's CtiKC (1815), 8 Q. B. 208. 

6869. -- - By expert evidence. J— A marriagt! 

purporting to lx* according to the usages of th(5 
Jew's is void unl(‘ss tin* .lewish law is complied with, 
^ tlu; validity of siicli marriage is determined by 
the evid(*nc(* of an ex})ert in the Jewish law’, as in 
the case of foreign marriagi^s. — Lindo v. Belisaiuu 
( 170.5), 1 JIag. Con. 216 ; 161 E. R. 530. 
Annofaiiims : — Refd. Buding v. Siultli (1821), 2 Hag. ('on. 

371 ; Vaiidor Douckt t^ Thclhihison (1849), 8 C'. B. 812 ; 


686- i. -M. K. G. mado a will 

lu 'I'hHinttula appointing M. (J. & X. 
oxoix. rtho went to Southorn UhodoHiu, 
when? Hho niurilod & died Icuvlug her 
hUHbaiid W. 8c an infant sou surviving 
her. TholDgU Gt. of HtniUioni Bh(»- 
dcHla gruiiUHl adtnliilMtmtion with tin; 
will wincxod to M. (i. who mxn then in 
ithoduHla m " oxtDx. tohtainrutary," 
tho right bdug jx'norvod (»f iiiuking a 
Hlinliar giant to X. M. G. rctunuHl 
to Tiwinaiila whorti M. E. G. l»ad 
pmpurty & appllod for probutA) of tho 
will or in tho altornatlvo adinJnlHtra- 
tion with tho will aruioxod : ~Ilel4 : 
ovidouco woH noiMiawary to prove tho 
IthodoBiau Cn,. by appoluting M. G, 
oxtrlx. icsUiuentary ” n>oogiifBod 
iho will os viUid & to prove tho powers 
yosWd in an oxtdx. tosta^moiifary* — 
(1912), 8 Tas. L. It. 

US* 


8862 U. Proper proof wa 

ahduotHl of the law of Iowa, tic it wai 
show^i that in 1873, a Justioo of tin 
Poaoe was by that law autiiorisod u 
marriagi*.— U. v. Dkbahi 
( 1918), 44 O. L. IL 427 ; 15 O. W. N 
250 ; 31 (,’ao. Orim. Cii». 122. — CAN. 

8882 ilk — — ,J — UuivniNsoN v 


(1815), 8 1. Kq. Li. 3U4.— 

6869 i. - — - //yy c.cj)crl evidence .] — 
11)0 question tadog wind, her aii agree- 
incut ni^lo in (Dioonsland was properly 
stamped. A Duwusland solr. iHung 
IV f erred to a copy of the Qui'cnslaud 
WtHuip A(;t oriutod by the Governmoiit 
. ho Hliould act upon it 

that by virtue of sect. 1 8 tho agree- 
moat was adnilHaiblo Jleld : the 
law' f»f guoonslaiul was sufficiently 
proved, & tho ct. might ivfor to the 
V)uo<M)8land Act as ovidonco in the 
cause. d^vxNiNu v. Biiowx (1867). 
6 N. W. S, C. It. (L.) 169.— AUS. ^ 

6869 ii. — •] — Itia not desir- 

even wdth tho consent of partioa, 
tliat tho ct. siiould conatruo the law of 
a foridmi omintry, instead of the fact 
of what is tho law there being proved 
by lawyers of such foreign country. — 
MKAOIimi V. .^'.TNA INSUKAXCE Co. 
(18)3), 20 Ur. 354. — CAN. 

6869 Jii, -- — .) — The evidenoo 

of experts, lawyers practising in the 
HtaUis of Ohio tH New York re- 
siH^tivoly, as to what was the pi*opcr 
distribution of tho fund was uontru- 


dictory, as was also the evidenoo as to 
the ownership of the buslnees. In 
these ciroumstanees tho i;t. refused to 
restrain the carrying on of the l)UHiness, 
but diivcted deft, to keep an account 
of tho dealings theivof, & continued an 
interim injunction obtained ex jmrte, 
ivstralning the withdrawal of tiie 
money from the bank. — Smith r. 
Smith (1878), 25 (Jr. 317. -CAN. 

6869 iv. . ] Ad voentes w ere 

examined to prove tho law of .Scotlaiul. 
— BinT.KR r. MoctNTCAKUim’ (1855), 
8 Ir. Jur. 474, --IR. 

6869 V. .]— The effect of 

general British statutes in regulating 
bankruptey proceedings in England & 
the colonies is matter of foreign law to 
be proved by foreign lawyers. — Got- 
viLus r. JAMKS (1862), 1 Maoph. (Ct. 
of Sens.) 41 ; 35 8c. Jur. 2'5.— ^COT. 

«. Case laid before coiinsei.] 

-In a question os to the interpretation 
of an English will, a Joint case had been 
laid before English counsel, who rc- 
tuniod an opinion thereon ; it being 
jiroposod by one of tho parties to put 
certain additional queries to tho 
counsel os to the priuciplos of con- 
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527 ; Ardaseer Cursetjec v. 
Ind. App. 348 ; lie De Wilton, 
11900J 2 Ch. 481. 

6870. 


Di Sora V. PhUllpps (1863), 10 H. L. Ow. 624. X«atd. 

h ^ h (1844), 

10 Cl. Fin. 534 ; Nelson v, Bridport (1845), 8 Bear. 

Peroaoboye (1856), 6 Moo. 
[on, Do Wilton r. Montefiore, 

A witness expert in the law 
of a foi'eign country was called to prove what that 
law was : — Held : he should state on his responsi- 
bility what the law was, not i*ead any fragunmts 
of a code. — C rooks v. Pcuday (1846), 2 Oar. Kir. 
269, N. P. 

6871. .] (1) Foreign law, <fc its 

application, must, in Englisli cts., be j)nn'ed like 
any other facts, by properly qualified witnesses 
who can state fiom their own knowledge A:, 
experience, gained by study As practice, not only 
what are the words in which the law is expres.sed, 
but also what is the i)roper interpretation of those 
words, A: the legal meaning & elTeet of them, as 
aiiplied to the case in question. 

(2) It seems to me that witnesses in giving tludr 
testimony may, if they think fit, ivl’er to laws or to 
treatises for the purpose of aiding th<‘ir memory 
upon the subject of their examination. Put, iii 
general, it is the testimony of the witness. A: not 
the authority of the law or of the t»ext writ»<‘r 
detached from the testimony of thi* witness, which 
is to influence the judge (Iauid iiAXooAi.E, M.H.). 

-Nedson (Kaut.) r. Piunpour (Ix)un) (1845), H 
Beav. 5)27 ; 8 L, T. O. S. IS ; 10 .lur. 871 ; 50 
K. K. 207. 

Annotation : -An to (1) COQSd. Dl Sum r. I'hilHpps (1803). 10 

H. L, Cus. 021. 


6872. .] foreign law is a matter of 

fact to be ascertained by the evideiiee of experts 
skilled in such law ; but where tb»‘ evidence of tiu* 
experts is unsiitisfactory A:- eonflieting, the appel- 
lat(‘ ct., not having an oj)port unity of personally 
examining the witm'KS(^H to aseeitain tiie w<*ighl 
due to each of th(4r oi)inions, will exaniiiu' ft>r itself 
the decisions of the I'oreigoi cts. A t he i<*xt writers, 
in order tr» arrivt^ at a satisfactory cimclusion upon 
the question of foreign law. Bukmeu r. Fhickman 
(1857), 10 Moo. P. O. (J. 800 ; 20 P. T. O. 8. 251 ; 
5*W. K. 618 ; 14 K. K. 508, 1*. (5. 

Anrwiaiions : — Expld. Concha r. Murrieta, l)c Mora r. 
Concha (1889), -lU Ch. D. 54.'). Consd. I’erlak l‘etrolcuin 
Maatwchappl j r. Di eii, 11924] 1 K. 0. 1 1 1. Reid. IM Sum r. 
Ehillii)pn {1803), 10 H. L. Caa. 024 ; HanfHtacnKi r. Em. 

: ncwuch (jsjm), to l. t. k.oi. 

Mentd. Hodgson V. Do lloauchoHiie (1858), 12 Moo. IL C-. i'. 
285 ; Whicker r. Hume (1858), 7 If. L. Cufi. 124 ; Cr«M»ken- 
<lcn V. Eulhu* (1859), 1 Sw. A: 1’r. 4il ; Doglioni r. ('rl^pin 
(isOO), 1.5 1j. T. 44; Hamilton v. DhUuk (187.5), 1 t.'h. 1). 
257 ; WilkiiiMon r. Corhehl (1881), 6 1'. J). 27 ; lOoxum v, 
Euvro (18S4), ,50 L. T. 706; HarrcHo r. Voung, 11900} 
2 Ch. 339 ; lie Martin, l.ouHtalan r. LouMalun, {1900} 1*. 
211 ; Eepiu v. llruj'erc, 11900} 2 Ch. .504 ; lie I'rieo, 
'fomlin V. Latter, (1900) I Ch. 4J2 ; lie Worn her, Wernher 
r. Beit, [1918] 1 Ch. 339. 

5g73, ,j JOPLN V. Adamson, Copin 

StuaoHAN, No. 6800, ante. 

0874^ — In our cts. foreign law i.s a 


matter of fact to be decided on the evidence of 
advocates practising in the cts, of the country 
whose law is to be ascertained, but if the witnesses 
in their evidence refer to any passages in the code 
of their country, as containing the law applicable 
to I4ie case, the ct. is at libort/V to look at those 
passages & consider what is their proper meaning. 
—Concha t\ Mukiuei'A, Dk Moha r. Concha 
( 1889), 40 Oh. 1). 543 ; 60 L. T. 798, C. A. ; on 
appeal, fttib nom* Concha r. Conitha, 118921 
A. V. 670, 11. li. 

Annoiaiionit : — Oonid* Perlak PofroUnim MaataohappU v. 

Diwn. 119341 1 K. B. HI. Reid. He Do Koaiu, Ifyiiif^r c. 

De Kotto* (1883), 49 L. T. 1.H3. 

6875. - .] — Kxjiert evidence is iv<iuiivd 

to pix)ve tht‘. validity of a foix^igu marriage, ewn 
though in a suit previously dtdennined in this 
tlivision, l>(»tween same petitioner Ai ih^ 8|)., to annul 
that, marriage it has beiui proved At. admitted that 
(he marriage was valid upon the assumption that 
a ileciXH? of divoix'.e, upon which the capacity of 
tb(^ partit*8 to <x>ntract the marriage depended, 
was a valid decree. “H ateh p. Patkii, [1007J P, 
333. 

6876. - — — .] “Where in a suit for the 

re.stilutit>n of conjugal rights It appeaixai that the 
parties had bi‘en married in the Gidd Coast 
Colony i Held: the prculuction of tip' ordinjinee 
of the colony relating to marriagi*s was insunicieut 
to pi'ovi* tile valiility of a marriage there, A it was 
nec<‘ssary to havi* t he evidiuice of an expert witness 
ns to ilu‘ law in force in tla? colony. -PitosvN r. 
PuowN (1917), 116 Ij. T. 792 ; 61 Sol. .lo. 35t. 

6877. .j (Jolonial law must be verillial by 
eviilence, if intiuided to be used in a cause in this 
country. Willi nk r. Pkntini k (1814), 2 C. T, 
O. S. 32.7, li. ([. ; prrvinaH proceedinifH 

1 J.. 3\ O. S. 419. 

6878. .] HitiONAN’s Case, No. 6926, posL 

6879. “ “ -.j 33ie ct. having tlie proper parties 
before it, may administer foreign law, treating that 
law as a question of fact to be ascertained by 

e\ idence (WlOUAM, \'.-C.). /<Vf DkNDHE VaLLKY 

Hailway A Canal ('o., k'x p. Moss (1850), 19 
C. .1. Ci». 171 ; 15 li. T. O. S. 216 : 14 .lur. 751. 

6880. - Not proved by previous decision on 
similar facts.) (question of foreign law, being 
one of fa<*t. must Is' div ided in <‘a«*h cause on 
evidence adduc'd in it, not by a de(‘ision or on 
<!vid<‘iice adduced in anof.hcr case, although 
Hhnilarly ( ircuiustaneed. M‘<7>itMn;K v. (i VHNE'iT 
(IH5I), 5 De (i. M. A C. 278 : 2 Kq. Pep. 536 ; 23 
J., J. CJi. 777 ; 23 D. T. O. S. 136 ; 18 .lur. 412 ; 
13 K. H. S77, I.. .1.1. 

6881. .)— A Prussian vessel laden with 

timber Hbi))ped in Pussia. A consigned to Hull, 
went asbori^ on the coast of Norway. The captain, 
without iiLstructionH A wit bout necessity, then sold 
the timber there in a manner recognised by tlie 


structlon upon which ho hud liitor* i 
preted the will, ote. ; — Held: piirti;j8 
were not (mtitled to go buck upon, or 
endeavour to open up the opinion, 
which now fell only t-o l>e applied. — 
(Jkanstoun (Lord) v. Cunninuuamk 
(1839), 1 Dmil. (Ct. of Hess.) 521. — 
SCOT. 

t. .) — Where an action 

is ponding in this Ct. which Involves 
questions of English law, & a remit luid 
l)een made to two English counsel for 
tboir opinion, & they differ in opinion ; 
— Held: the proper course t<j Ikj 
adopted for extricating the case is to 
remit to other English counsel. — 
Fyffk r. Fyffe (1840), 2 Dunl. (Ct. 
<d Hess.) 1001.— 45COT. 

A. .] — A party who had 

coucuired in u judicial remit to u 


banister in New York, with r».*gard to 
a point In the law of South Carolina : — 
Held : not entitled upon an unfavour- 
able opinion being returned to havi-' a 
now remit made to la>vyers In South 
Carolina, on the allegation that the 
practicx! of tlmt State differed from 
that staLid in the o)dnion of the New 
York lawyer, — W klhu e. Milnk (1844), 
7 JJuiil. (Ct. of ScHK.) 213 ; 17 .Sc. Jur. 
101.— SCOT. 

b. liy admission .] — Proof of 

a foreign atatuto by admission is as 
effective as proof by an exfawt in haec 
vtrha . — MKRRirr v. CkiPiucu Civjwn Co. 
{1902), 30 N. S. R. 383.— CAN. 

,] — Action for criminal 

conversation. The evldencxj showed 
that pltf. & the woman had lived 
together ua man & wife, 8c had 


HO reganleii by iJcft., wlio had a^l* 
mitted the ivlatlonsblp in oertaln 
letU'rs. J^ltf. Kwore be bad been 
married Ui tb<» woman in Hungary 
aeeordlng to the rites of the Iturnaii 
Catholic Ohurcti, but tendeind no other 
evidence of bis imirriage tlinn a docu- 
ment in tbw Hungarian language pur- 
porting to lie a marriage eertificatx). 
This latter document was not ma<le u 
Ct. exhibit, nor was it llterfiUy trans- 
laU*d, but a Hungarian who was called 
gave cvldencti that it pnrporied lo be 
u marrhige oiirtiflcato : — //rW .* In 
actions of crlm. con. it was necessary 
to prove the fact of marriage strictly, 
& this Involved proof of the marriage 
laws of Ilungary, A the proof that they 
hod been (jompllod with. 'I'he evidenoti 
of pltf. who, appartmUy, imsscsHCKl no 
knowledge of the marriage laws of 
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Evidence. 


Sect. 3 . — Necessity jor proof. Sect. 4 : Svh-secis. 

Jaw of Norway to 0., who sold to defts., who 
brought it to England. The underwriters by 
their agents in Norway appealed there against 
this sale, but the courts of Norway confirmed it : — 
Held : the question of what is the foreign law was 
one of fact, tl)e conclusion to be drawn from the 
evidence was, that by the law of Norway the 
captain, under orders such as existed in this case, 
could not as between hiiirwlf & liis owners, or the 
owners of the cargo, justify the sahi, but that he 
remained liable to them for a sale not justified 
under the ordeis, while on the otlier hand an 
innocent purchofK^r would have a good title to the 
property bought by him from the agent of the 
owners. The property there vested in the pur- 
ehaser, &; in defts. as sub-pure hasers from him, 
having once; so vested, it did not beeome divested 
by being brought to this country. — O ammelp v . 
Hkwej.1. (1800), Tj H. & N. 728 ; 29 L. J. Ex. 350 ; 
2 L. T. 799 ; 0 .hir. N. S. 918 ; 8 W. It. 039 ; 157 
K. n. 1371, Ex. Oh. 

JnnoUiiionH Mentd. HiinpHori r. Fogo (18C0), 1 John. & H. 
18 ; CuHtriquo v. lU:hrwiH (1801). 30 L. J. <J. B. 163 ; Tho 
Justyii (180*2), 6 Jj. T. fifl3 ; Himpaon v. Fogo (1863), 1 
Honi. & M. 105 : Lloyd v, Ciuiberl (1806), L, Jl. 1 Q. B. 
116; Tho Empire of Peace (1869), 39 L. J. Adm. 12; 
OttMtriqno 15. linrle (1870), L. It. 4 H. L. 414 ; Meyer v. 
Kalll (1876), 46 L. J. Q. 11. 741 ; Eglioton v. Norman 
(1877), 46 L. J. (L B. 667 ; Vadala v. Lawea (1890), 26 
g. B. J>. 310 ; Alcockr. Sinlih, [1892) 1 Ch. 238 ; Dulaney 
r. Merry. 11901] 1 K. B. 636. 

6882. .] “-To establish bigamy as a ground 

fur the sentence of the ct., there must bo proof of 
such a cercqnony as, but for tho former marriage, 
would <‘onHtitut<; a valid mamage. Thus, if the 
bigamy indied upf)n ttjok place abroad, it will be 
necessary to give formal pi-oof of the marriage law 
of that country.- liuitT v. iiiniT (18(10), 2 »Sw. ^ 
Tr. 88 ; 29 E. ,1. I*. M. & A. 133 ; 2 J.. T. 439 ; 8 
W. It. 552 ; 104 K. K. 925. 

Anmiatinns : — Oonid. It. r. (Irlflln (1879), 14 Cox, O. C. 
308. Retd. K. r. Fanning (1806). 10 Cox, C. C. 411. 
Mentd. H. v. Allen (1872), L. It. 1 C. C. It. 367. 

6883. - — .J — Eorc'ign law is alwiiys a question 
of fact for the Engllsli ets. -OAiiLiN v. Eahlin 
(190(1), 70 .1. V. 143, I). (!. 


Sect. 4. -ONUS OF PROOF. 

SUB-BECT. 1. — In Genrhai.. 

(\mflict of Law's, generally, see (\>nfi,I( T of 
liAW^s, Vol. XI., pp. 300 ct scfjr. 

6884. DllTerences from English law must be 
alleged.]— An instnunent, executed by foreiguei-s 
in a forvign country, must, on deiniiiTer, be coii- 
stnied according to the obvious import, of its 
terms, unless there are allegations in the bill that, 
according to tho law of the country in wdiich it 


was executed, the true construction of it is differ- 
ent. — B pain (Kino) v. Machado (1827), 4 Buss. 

; 6 L. J. O. 8. Oh. 61 ; 38 B. R. 790, Ju. O. 
Annotations : — Oonsd. Goodwla v. Robarts (1876), 1 App. 

Ca«. 476. Mentd. Wado v. Oox (1836). 4 L. J. Ch. 105 ; 

Davtoe v. Quarterman (1840), 4 Y. & C. Ex. 257 ; Brunfl- 

wlck (Duke) v. Hanover (King) (1844), 13 D. J. Ch. 107 : 

Doyle V. Munta (1846), 6 Hare, 509 ; C3ay v. Rufford 

(1849), 8 Hare, 281. 

6885. .] — ^A purchaser of ecidp in a pro- 

jected Spanish railway co. filed his bill against the 
provisional committee of that co., praying that on 
a^eement entered into by them with a promoter 
or the railway, whereby he was to receive a large 
gum out of the subscribed funds of the co., might 
be declared void ; & also praying a general accoxmt 
of the affairs of the co. ; serr&le : where a bill 
contains averments os to the effect of certain 
aids, (jf a foreign law, but is silent as to others, the 
ct. will presume that the foreign law only differs 
fr<jm the English in the particulars stated. — -Har- 
vey V. Collett (1846), 15 Sim. 332 ; 4 By. & Can. 
Cas. 387; 15 L. J. Ch. 376; 10 Jiir. 603; 60 
E. B. 640. 

Annotation : — Mentd. Stewart v. Austin (1860), 30 L. J. Ch. 

162. 

6886. .] — An attorney of the Supreme Ct. 

of New South Wales, who, as such, claims a general 
lien on a deed belonging to his client, must state 
on his pleading the law of New South Wales as 
to the general lien of attorneys, for the (courts here 
will not take judicial notice of it, notwithstanding 
Australian Cts. Act, 1828 (c. 83), s. 24. Semble : 
if tho law of a foreign country, or of a colony, be 
stated in any pleading, the allegation may be 
trav^ersed as matter of fact ; but where the allega- 
tion is that certain transactions took jdace abroad, 
by virtue of which the party pleading acquired 
certain rights, the viriute mjiis is matter of law, & 
cannot be traversed. — Asti-ey v. Fisher (1848), 
6 C. B. 572 ; 18 L. J. C. P. 59 ; 12 Jur. 1051 ; 

I i3o K. H. 

6887. Onus rests on party alleging foreign law.] 

— When the cause of action accrued in Scotland, & 
infancy pleaded, deft, must show that infancy js 
a legal defence to the demand, by pro\dng the law 
of that country in that respect.— -Male v. Roberts 
(1790), 3 Esp. 163, N. P. 

Annotations: — Refd. Sottomayer v. Do Barros (1870), 5 

P. D. 94 ; Ogden v, Ogden, 11908) P. 46. 

6888. .] — To an action of assumpsit on 

several bills of exchange, deft, pleaded that, after 
the time mentioned for the payment thereof 
elapsed, deft., being then resident in Scotland, in 
consideration of forbearance by creditors to sue, 
made a deed or writing duly stamped & attested, 
according to ilie law of Scotland, by which ho 
alienat'd, etc., all his goods for the benefit of his 
creditors in discharge of his debts ; that notice 
was given to the creditors, of whom pltf. was one ; 
A that pltf., by his writing, signed by him, wliich 


Huugttry, wa« luHulllclout proof of 
tho luarriogt', 5r. t he adixUsalons of deft, 
wore no proof at all, — ZeuAnAL v. 
BHATNICY (1912). 22 W. L. K. 3.36 : 20 
C>lni. C4W«. 20ft ; 7 I). L. H. 554 ; 
22 Man. L. II. 521.— CAN. 

< 1 , ]ip amtiavit.] — Affidavits 

to prove Ohineny Taw (fc show the non- 
exihtoneo of martial law in Kuang 
Tuug, wore admitted. - -ife Chun<i 8an 
Nam (1914). 9 Hong Kong L. It. 26.— 
MONO KONQ. 

1 Proof of the law 

of tho Transvaal by affidavit wtm ad* 
niittod.- - Uawpk^k v. Bhoido (1897), 
7 O. T. IL 169.- S. AF. 

FART XI. SBOT. 4. SUB-SECT. 1. 

68S41. tHffertncfs from KnpHiih Jaw 


muH he aUi'iied ,] — The law of New 
ZoalauU i« presumed to lie tho same as 
(;he common law of England, & any 
alfferenee Hhould bi> allogod. — P roud* 
FOOT V. Drakk (1882), 3 N. H. \V. L. H, 
381.— AUS. 

688411. .J — -Where an action Is 

brought upon a note payable in gueoiw 
laud 5c indorsed In Now i8outh Wales, 
it lies <m tho deft. ti> show that tho law 
of Queensland differs from tho law of 
Now South W'alcfl. — WiUGUT. Heaton 
& Co. r. Bakrbit (1892), 13 N. S. W. 
L. R. 206 ; 9 N. S. W. W. N. 13.— AUS. 

(W84 lU. .1 — The law of Ortmada, 

If diflercnt from that of Ireland, should 
bo uJoaded. — K xkkkut v. Kelly 
(1862), 14 Ir. Jur. 326.- IR. 

6887 i. Onm rests on party alleging 
/fireign law*.)— A prayer for pro- 


visional eontonoo on a Judgment ob- 
tained in a londdrost’s Ouit of tho 
South African Republic eight years 
previously was opposed on tho ground 
that the Judgment W'as superannuated : 
— l/eUi : the emus of proving the law 
of the Transvaal was upon deft. — 
Gauuck V, Buoido (1897), 7 C. T. It. 
169.- S. AF. 

6887 11. .) — ^In an action for 

divorce, where the matrimonial doml* 
oile was situated in Hussia, deft, 
pleaded that the niarria^ was not In 
community : — Held : the onus of 
proving what tho law of Russia was 
rested on deft. & a postponement 
should have been granM to enable 
him to produce evidence as to what 
that law was. — S chapuio v. S^mAPtno 
(1904), T. S. 673.--S. AF. 
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wiitiBg was valid by the law of Scotland, did 
appoint R. as his attorney, etc., who adopted the 
deed : that all singular the proceedings afortis- 
said were pursuant to ^ in conformity with the 
law of Scotl^d ; whereby & by reason of the 
several premises, & by effect of the aforesaid law, 
he, deft., hath become absolutely discharged, in 
respect, of his pei'son, lands, goods, & chatt<ds, 
from the several causes of action in the declaration. 
Tixe replication alleged, that deft, liad not become, 
nor was he discliarged, etc., in manner & form : — 
/{eld : by this I'eplication, the law of Scotland was 
traversed, & it was incumbent on deft, at the 
trial to give evidence, in supfmrt of the issue, of 
what was the law of Scotland in this matter, & U) 
show that, by that, the facts stated operated as a 
discharge.— WooDirA.M r. Edwaudizs (]830)» o 
Ad. Kl. 771 ; 2 liar, W. 1 III ; I Nev. A P. 
K. B. 207 ; 0 1.. .T. K. B. J18 ; 11 1 E. H. 1358. 
^nnotaii^m : — ^ReM. Benhara t*. Monilujftuu (184C), 3 O. B. 
183. 

6889« .]— If reliance is placed upon a differ- 

ence between the law of England tN: a foreign Statt% 
the party relying upon the difference is bound by 
witnesses or authorities to prove such fact. - 
Smith Gould, The Pkinoe Geoiuie (1842), 4 
Moo. 1^. 0. i\ 21 ; 0 Jur. 513 ; 13 E. H. 208, l\ V. 
Anfwtations : — M«ntd. The OBmatill 3 Wm. Bob. 

198 ; The Edmond (1800). Lush. 57 ; The Edmond (1801). 
Lush. 211 : The Lftnrcl (1801), 11 .Tur. N. S. 40; The 
Kanmk (1808), L. 11. 2 A. ^ K. 289 ; The Ida (1872), 
h. H. 3 A. & E. 642. 


8uB-sp:<n\ 2. — PRKsuMP'rioN op I identity of 
Laws. 

6890. Onus rests on party alleging foreign law — 
In absence of evidence presumption that foreign 


law same as English*] *--The master of a Freucdi 
siiip imdertook: by chart^erparty to couvov cargo 
belonging to pltf. from the West Indies Liver- 
pool. Tiie vessel put into Fayol in distress, 
whei^ the master hypothecated the vessel for 
repairs* On her arrival in this country proceed- 
ings were had in the Admiralty Ot. on the bottomry 
bond, & pltf. w'as obliged to pay money to rtdease 
the cargo. To an action on an implied piomim^ to 
indemnify pltf., defts. pleaded that tlie ship was a 
French snip, tt defts. Frtmch subjects domicih'd 
in France, A: that by the laws of Franct* the owners 
of any Fitmch ship may in all cases fnn* t hernselvcs 
frt>m the act^ eugagidiienta t»f (ht^ rnrUiter by 
the abantlonintuit of the ship iV> fiH'ight, A that 
they had done st>. Pltf. domurixHi in Ud.s ph^a, ^ 
also I't^pUed that he had eloct-tal that- his goods 
should be carried to England, tV that iht* law of 
the (country wher<‘ tla* charterparty waa madt' A 
wliore the bottomry bond was given, was similar 
to the law of England, A not to that of !*T‘anct‘ : 
Held : a piuty who ndies upi>n a right- or an 
exemption by foreign law, is bound to bring such 
law piY)p<‘rly before tlu^ ct., A to establish it by 
pr(»of, otherwise the ct., not luring enlit-ltHl to 
iiutiee Hueli law without judicial proof, must 
proceed according t-o thf> law of iMighual. Lloyd 
r. (liMUKUT (1805), L. K. I il U. 115 ; d B. A H. 
100 ; 3.5 L. .). Q. B. 71 ; 13 L. T. 002 ; 2 Mar. L. P. 
283 ; 122 E. H. 1131, Ex. Uh. 

Afiuotaiitinn Do Ulen'moat r. Bm«4ch (IH8.')), 1 

T. li. It. 370. Apld. U. V. Naauib, 11917) I K. B. 35U. 
Refd. Tho Empire) of Peace (1809), 39 L. .1. Atlm, 12 ; 
Nouvello Hamiue do PUniem r. AyUm (1891), 7 'J\ L. P. 
377. Henid. The Bahia (IHUl), Brown, A Xaish. 292; 
The Nina (1KC7). 17 L. T. 391 ; DrotHTC r. Hunrt. The 
Knrnalt (18eU), L. B. 2 P. V, .^>05 ; Ellis r. M'Heniy (1871 ). 
L, U. 0 C. 1\ 228 ; The Pallia (1871). 1.. B. 3 A. A E. 
4.39 ; .lames v. Smith Western Uy. (1872). L. U. 7 Kxcln 
287 ; The .San Boiimn (1872), i.. H. .3 A. A E. ; 


PART XI. SECT. 4, SUB SECT. 2. 

6890 i. Ouw6 rests on party alleying 
fordyn litny — Jn absence of eviKienre -/tre- 
suniptioji that foreign law is suau.]—- 
Whore no dllTen'nce between onr own 
law A the law of Utah is Bhown, the 
effect of ooinpoundlng a felony ruuHt 
bo prosmnod to be tlio same in both 
countries.— 'Poi-uNCEe. Mahtin (1879). 
38 U. C. II. 411,— CAN. 

6890 11. One D, dyiu^r 

domiciled abroad, B., a eredltor of 
lier estate, obtained lottei-s of adminib- 
tration there. SnbHCfuiently S., ns 
ap{)olnteo of U,, A with Ids coiiHcnt, 
applied hoiv for letters of adminiMt ra- 
tion tn be granted to him by the Surro- 
gat-c Ct. E., Iiowever, renidlng at 
Toronto, A as next of kin to lU, also 
applied here for udministnitioii to B.’s 
estate. H. now appUeil to havu the 
matter transferintl into this Ct. or for 
a writ of jnohibltlun to the .Surrogate 
Judge preventing Idin Krantlug letter's 
U) K., A a mandainuw ordering him m 
arrant them to S. : — Ucll : falllnip any 
proof aa to the law In Maine, It must 
be aBBUine-d to offreo with the law hert? 
aceordiug to which the ct. will not 
grant adminlKtratioii to a ci’odiUir, so 
ionfl: as one havLtnr a butter claim is 
willing to act. — lie O’Brucx (1882), 3 
O. R. 326. -CAN. 

^ 6890 iU. -.1“-Thu hurt of a 

•bUI of lading having been made in the 
Province ot Quebec did not deprive 
pltfs. of the benetlt of JU S. ()., c. lit), 
for not only wm this not set up by the 
pleadings but also it did not ^)pear 
that the Quebeo law was different 
from that of Ontario, A in tlio abstmix^ 
of proof It would be assumed to l>e the 
same. — I/ANOD on r. liOBKRTSON (1887), 
13 O. It. 497.—CAN. 

6890 iv. * .) — A testa tor domi- 
ciled in IX.S.A., at the time of the 
exeonUon of Jbda will, A at the time of 
his death, beqiiaftthed p^rsoaal pro* 


nerty situate in Uds Province to a 
lodge of Oddfellows in tho State of 
New York, UUS.. which, although 
nnlnoorjiuratod nt the time of (ho 
U^sta^-or’« death, vvoa subhcuiient ly 
authorised by law to take A In)UU in 
tho names of tniwttM'B, prop<;rty d^wlncil 
to the lodgit. in an action t»» t<'Ht the 
validity of the bocjuest ; • i/fW ; the 
partieH having Molixdod their forum in 
this Provlnci*, tho aotlon innst i)o 
doalt with here according to the law of 
the ICHtalor’H dumicii, uldoh, in tho 
abhcnec of evidenoo to the ooirtrary, 
would bo piM*«iinu’d to be tlio same hm 
the law of thin Province.- tlHAti am e. 
CANA.VUAIOC'A IjOIHIK (tSl).')), 21 U. lU 

255 .—CAN. 

6890 V. .1 In the abmmcc 

of proof it will aHBUtned that tin; law 
of tho foreign oouutry is tho same as 
that here. -MrtUtu.AV r. O’liiur.N 
(1897), 5 B. C. B. OKI. — CAN. 

6890 vl. - .1” Wiiore tho law 

(tf a foreign State hun not b<*en proved, 
tho ct. In this province is JusUllod In 
OBHunilng, In tho ubsoiico of Hpocial 
clrcumMl.ano<*.B, that the common law 
pievallH in that fondgn Sude, I'ink 
V. J'KKi.iN A (X), (181)8), 40 N. S. 11. 
200.— CAN. 

6890 vii. .] — A sliarc in the 

annual income ot an estate in Ireland 
payable under a will, through the hands 
of tho oxor. living Jn New' BrunHwick, 
to tbt) benofleiary living A doinicllod 
in Massochumdls, was OBwiginMl by the 
bonoflclary by oinsigtinamt exocmUsd in 
Mowsachusotts to a tnmtoo In trust, 
first to maintain the assignor A his 
family. A, «ocond. to pay his eivdltors 
a limiUd sum. In a suit In New 
Brunswick to set aside tho assignment 
aa fraudulent A void against a Judg- 
ment creditor of the assignor, under 
13 EH*, c. 5 : — Held : assuming that 
the validity of the assignment should 
be deB?rmlncd by the law ot Ma«»aehu- 


RuUs. tho owns of proving that the 
assignment was invalid by that law 
was upon deft,, A, in the ahseneo of 
Huoh proof, it must bit assuinod that 
tite law of Massaohnsotts was tlio same 
MS that of Now BriiUHwlck. Blauk »». 
Moouic (1909). 20 C. L. T. Ooo. N. 
403 ; 2 N. B. Eq. Hep. 98. CAN. 

6890 vlU. — -.] 'Prisoner A his 

wife were abHolulely divoived in the 
Htato of Illinois, when) they went 
domiciled. l>y a decree w bhdi gave the 
custody of their child, five years old, 
U) the wife, with iM)rmi«slon to prlHonor 
to mke it ottt with idrn in the day- 
tlnvc, but to return it the same day. 
Prisoner, having thus obtained the 
cldld, brought it to Cutunla : * -//fW ; 
•* child Hteallng " Isdiig mentioned 
in. the existing Extradition Tmaty 
lietwecu the 1; idled HtaU^s A (irOftt 
Britain, us one of tho extradition 
crimes, tho (Jl. shoidd, in the absence 
of any evldene*) to the contrary, 
assume the crimes to lie Identical in 
the two countries, A the onus did not 
n^st upon the prow'cntor of proving 
wliat the foreign law witM.— K. i». 
WA'rrs (1902), 22 <J. L. T. 160; 3 
O. L. K. 3(18; I U. W. U. 133; 5 
(;am Crim. Uns. 246, CAN. 

8890 lx. - - .J - Tho onus ot 

OKtatdltihing that a rule of law' on a 
glvon suliject is dtffeniut from that in 
fonx) In this pnivlmn’, pr^walls in a 
foreign country In upon the narty wim 
rxjilcB on It. In default of proof ot 
its exlsUmci*, the law of this proviuoo 
will be applied, - Uooo v. Kointi ( 1 905), 
<J. H, 29 8). (*. 47. CAN. 

6890 X. — - .) -It lies on lilm, 

who asfwirts it, Uj prove that (he luw' 
of tho Native Htate differs from tin* 
law in British India A in the ahsonot) 
of such proof It must ludd Umt no 
difloronoo exists oxtsipt possibly su far 
as the law in British India rests on 
Hp<'olflc Aots of tho liCglslature. — 
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Sect. 4. — Onus of proof : Stih-aect. 2. Sect. 6: Sub- 
Bed, 1»] 

The M. Moxham (187fi). 1 P. D. 43 : Nujreut v. Smith 
(1875), I €. P. IJ, 19 : Aloor© v, Harris (1873). 1 App. C’ae. 
318 ; Cohen v. H. K. Ry. (1877), 26 W. R. 475 ; Chamber- 
lain r, Napier (1880), 16 Oh. JD. 614; The Gaetano & 
Marla (1882). 7 P. I>. 137 ; Chartered Mercantile Bank of 
India t*. Netjfiorlanda India Steam Navigation C^. (1883), 
10 Q. B. I). 621 ; Jacobs v. CYOdlt Lyonnais (1884), 12 
Q. B. I). 689 ; i?e Missouri S.S. Co. (1889), 42 Ch. D. 321 ; 
The August, ri891 J P. 328 ; The Industrie, [1894] P. 68 ; 
Abdul Aziz khan Sahib e. Commercial Bank of India 
(1903), 20 T. L. R. 46; Krell v, Henry, (19031 2 K. B. 
740 ; Slirichand v. Lacon (1906), 22 T. L. K. 245 ; British 
South Africa Co. t>. iJe Beers (’onsolidated Mines, (J910J 
2 Ch. 602 ; Blackburn Bobbin Co. v. Allen, (1918) 1 K. B. 
640 ; Matthey v. Curling, (1922 J 2 A. C. 180. 

6891. .] — It is not a mere canon of 

Plnglisli municipal law, but a great & broad 
principle, which must be taken, in the absence of 
proof to the contrary, as part of any given system 
of jurisprudence, that the governing body of a 
corim. which is a trading partnership, that is to 
say, the ultimat<; authority within the society 
itself, cannot, in general, use the funds of the 
community for any purpose other than those for 
widch they were contributed. Therefore the 
Mi>€^cial powers given Ui such ultimate authority, 
wdiethor it be tb(.* directors, or a general council, 
fir a majority at a gen(^^al meeting, by tlie statukis 
or other constituent documents of the assocn., 
Jiowever absolute in t^^rms, are always to be con- 
strued as subject to a paramount & inherent 
restriction that they ar<‘ to bci exercdsed in sub- 
jection to the special pui*poses of the oiiginal bond 
of assocn. 

English directors of a foreign railway co., which 
was subject iro Turkish law, as to which there was 
no evidenc(j hefortj the ci-., were restrained from 
applying the funds of tiie co. in the fuiiher pay- 
ment of the costs of a prosecution for libel brouglit 
by them against a person who had acf4*(l as siicre- 
tary to a (^ommittiw of the co. ; hut w'tire not, in 
tbe^ circairnstances of the caK<*, ord(‘r(}(l to r<?pay 
the amount of certain of the costs already so 
satisfltul by thf*m. -I^k^kkiung v, Htephknson 
(1872), L. n, H K(i. :122 ; 41 J.. ,1. Ch, m ; 26 
J.. T. 608 ; 20 W. K. 654. 

Anni>iati<mft : 'VLenid, Studdort. r, GroHvoiior (1886), 33 
fMi, 1), 528 ; TomklriHonr. S. K. Ily. (1887). 36 Oh, I). 075 ; 
lie Faur<^ Klcct.rlc Accumulator C’o. (1888), 40 Oh. 1>, 141 ; 
Oullcruo r. Loudon & Huburlmu General Pcnnaticnt Bhig. 
Sue. (1890), 25 Q. B. 1). 4 85 ; Jif. Liverpool Houschohl 
StorcH Ahhocu. (1890), 59 L. .1. C^h, 616; Jic Bharpo. He 
Bennett, Masonic Sc General Life Ahhc<». v. Bharpe, (18921 
1 (Ui. 154 ; Breay v. Royal British Nurties* Assocn. (1897), 
76 1<. T. 735 ; Peel v. h. Si N. W. Uy., (1907] 1 (Ui. 5. 

6892. - ' .] "Pile law^ of a foreign country 

is prcsunu'il to he similar to the law of England 
until the contrary is shown, A: it is for the party 
relying upon any dilTerence iu the laws to show 
what tb(* foreign law' is, Dk Clkukmont Sc Co. v. 
Huahcu Sc Co. (1885), I T. h. 11. 870, I). C. ; subHC- 
que^it procerdi7iiiSt 2 T. L. K. 116, 1). (\ 

6893. .] -"JV^chnically it mu.st be pix?- 

sum(Hl,in the absence of evidence to the contrary, 


that Belgian law is the same as English law 
(Hamilton, J.), 

I am far from saying that it would be unreason- 
able for a Belgian subject or merchant domiciled 
in Belgium to take advantage of the Belgian law, 
which appears to liave enabled tho present pltfs, 
to get the captain whose ship was in Antwerp 
placed in such a position that in view of the 
judgment he could be treated fts liaving been 
domiciled on board his steamer, which was in 
territorial waters, & that pltfs. should prefer a 
tribunal of their own country to suing defts. in 
their country ; but I think that before taking 
that course it would have been um'easonable for 
pltfs. not to ascertain what their legal position 
was (Hamilton, J.). — Vincentelli & Co. r. 
liowLETT (John) & Co. (1911), 105 Ij, T. 411 ; 12 
Asp. M. L. C. 34 ; 16 Com. Cas. 310. 

6894. r.j — An English co,, owning 

cupreous ore mines in Spain, on various dates 
prior to ih(^ outbreak of the war between Great 
Britain Sc Germany, contracted to sell to three 
German cos. large quantities of this ore, to be 
sliipped from Spain to Rotterdam or ceit-ain other 
continental ports to be delivered to the several 
buyeis by instalments extending over a number 
of years. Each of tho contracts contained a 
suspensory clause pr*oviding that, if ow'ing to 
strikes, war, or any other cause, over which the 
sellers have no control, they should be prevented 
from shipping or delivering the ore, the obligation 
to ship Sc deliver sliould be siispiended during th(i 
continuance of the impediment Sc for a reasonable 
time afU*.rwards, Sc the clause contained a corre- 
sponding provision in favour of the buyers, sus- 
pending the obligation to receive in the like event. 
At the date of the outbreak of war some of the 
contracts had been partially executed, the others 
w’^ere wholly executory. The contracts with one 
of the German companies were in Englisli form ; 
those with the tw'o other companies were made in 
Germany Sc were in the German language. The 
English CO., by actions commenced under lx»gal 
Proceedings against Enemies Act, 1915, claimed 
declarations that all the contracts were abrogated 
on Aug. 4, 1914, by the existence of a state of war 
bt‘tween Great Britain Sc Germany i—llcld : as 
regards tho German contracts, in tlie abseiKX^ of 
evidence to the contrary, th(^ presumption was 
that tlu* law of Germany was the same as the law 
of England. -KuTEr. Biebek Sc Go. r, Rio Tinto 
Go., Dynamit Act, c. Rio Tinto Go., Vebeintgte 
Kunig.s Sc liAURAiiirn'E Act. v, Rio Tinto Go., 
[1918] A. G. 266 ; 87 B. J. K. B. 531 ; 118 G. T. 
181 ; 34 T. J.. R. 208, II. B. 

Amwtafions : — OonBd. Guaranty Trust Co. of New York r. 
Hannay, (1918) 2 K. B. 623. Mentd. Clapham B.B. Co. v. 
Haiidofs-«n -Transport Mtwitschappij Vulcaan of Kottor- 
dain, (1917) 2 K. B. 639; Blackburn Bobbin Co. r. 
Allen, 11918] 1 K. B. 540 : County Hotel Sc Wine Co. v. 
L. Sc N. W. Ry., (19181 2 K. B. 251 ; Naylor, Benzon v. 
Kraitiisehe Industrie GesellBohaft, (1918] 2 K. B. 486; 
Fried Krupp Akt. v, Orconera Iron Ore Co. (1919), 88 


UAaiiiTNvni r. VAR,nv.\NnA« (I90o), 
1. h, R. 30 Bom. 578.— IND. 

6890 xi . . } — It does not seem 

contrary to Tiatural JusUco that If a 
minor may trade under the laws of a 
foivlKu country, ho may also be inuclo 
an insolvent thort^. Upon demurrer, 
tho ot, will assume the colonial law to 
lie BO.— Stefhrns r. M'Farland (1845), 
8 1. Kq. R, 444,— IR. 

8890 xli. . ] — In an action of 

a»ttump9U on a promissory note, made 
at Capo Town, in the Caiie of Good 
Hope ) -Jtletd: w lnm a party Is sued 
on a controot made iu a foreign 
ouuntry, the et. will presume it Is a 
legal contract according to the law of 


that country. imlcHs the i^outrary be 
provo<i ; & the onus of such pimd lies 
uimii the party obiooUng to the 
legality.— R uhskll e. Kitchen (1854), 
3 1, O. L. R. 613 ; 6 Ir. Jur. 218.— IR. 

6890 xiii. .} — Where a minor. 

having made a Scottish “ mutriinonial 
contract " on hermarriami. the validity 
of which was douhiiul, afterwards 
lieeamo a widow, Ot entered into tho 
oujoyraont of her jointure under it, 
the Ct. preferred hofding It to bo con- 
firmetl as there was no evidence of the 
Boots law on that subjecd. — Lock- 
hart’s TRV.ST, Rx p. IvOOKHAHT 
(IjADY), LocKH.tRT’a Trust, Kx p. 
Jkrviswood (Lori>) (1866), 18 Ir, Jur, 
245.- IR. 


6890 xlv. . ] — A party lelying 

on a contract, be it matrimony or any 
other contract, if ho shows that tho 
factum has what may be called the 
natural essence of a contract of th% 
kind in question, is not bound to show, 
ill the lirst Instance, when the contract 
is made in a foreign country, that the 
foreign country has a law relating to 
contracts of the kind. Sc that tho con- 
tract Is conformable to such law. If 
proper evidence be given that It has 
what is of the esseiioe of the contract, 
it will be presumed to be according to 
the foreign law If any such there be, 
without any evidence of such foreign 
law, until the contrary Is shown. — R. %\ 
Giupitn <1879), 4 L. R. Ir. 497. — IR. 
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L. J. Ch. 304 ; Central India Minlnff Co. v, Soc. Colonial * 
Anversoise, {19201 1 K. B. 753; Re Badls*ch« Co., Re 
Bayer Co., eUs.. U921J 2 Cli. 331 ; Larrtnaffa r. Soa, 
Franco Ameilcaino l»ho«phate« Do Medulla (1923). 
Vz L. .1. K, B. 450. 


SEcr. 5. COMPETENCY OF WITNESSES. 

Sub-sect. 1. — Ooix^niai. I^aw. 

6895. Scottish law Opinion of Scottish 
advocate.] — Bp:amisi( r. Beamish (17S8), ciUnl in 
2 Hag. (k>n. p. 83 ; 101 E. li. 075. 

: — Itefd. Dalryinple r. Dulrymplo (1811), 2 
Hag. Con. 54. Mentd. M‘A(lan» r. Walker 0813), 1 J>o\v. 
148. 

6896. — D.\i.hympu*: v. Dauiymulp: 

(18Ji), 2 Hag. (\>n. 51 ; 101 E. H. 005 ; on 
(J8U), 2 Hag. Con. 137, n. 

Annotaiions : — €oiUd. Sansex Pot'rage Cawe (1814), 11 Cl. 
Flu. 85. Reid. NtdHon v. Bridport (1845), 8 Beav. 527 ; 
Be Bode r. U. (1840), 10 Jur. 217. Mentd. M‘Adaiu r. 
Walker (181.3), 1 Bow. 14 8; Laulour r. 'PtH^Mdale (1810), 
8 Taunt. 830; l.>a<.'ou r. HigginH (1822), 3 Stark. 178; 
Smith V, Maxwell (1824), By. & M. 80 ; Alaenelll r. 
Maegrogor (1828). 2 Bli. N. S. 393 ; Honynuin r. C-aiupbell 
(1831), 2 Bow. & <J1. 205 : Boe d. Bin whistle r. Vanilli 
(1835), 2 Cl. A; Fin. 571 ; Kseolt e. Mast in (1842), 4 Moo. 
V. C. C. 104 ; Johnstone v. Beattie (1813). 10 Cl. & Fin. 
42 ; K. 15. Minis (1841), 10 Cl. m Fin. 534 ; Ward r. Bay 
(1840), 5 Notes of tJasfjs, 06 ; Maclean r. Cristall (1849), 
7 Notes of Caaes, Supp. xvli. ; Cormelly r. Connolly (18.51 ), 
7 Moo. P. O. C. 438 ; Brook r. Br<.»ok (1858), 3 Sin. it (1. 
481 ; Hope t’. II<»pe (1858), 1 Sw. He Tr. 04 ; Fenton r. 
Livingstone (1859), 33 L. T. U. S. 336 ; Betsi'hey r. Brown 
(1800), 29 L. J. Q. B. 105 ; Slinonln v. Mallae (1800), 2 
Svv. & Tr. 07 ; Bi Surra r. Phlllipps (1803), 10 il. J.. l.’aa. 
025 ; Sichel v. Lambert (1804), 15 C. B. N. S. 781 ; 
The Halley (1867), L. It. 2 A. & K. 3; Longworth (or 
Yelverton) t». Yelverton (1867), L. B. 1 Sc. Ik. Blv. 218 ; 
The M. Moxhain (1875), I P. B. 43 ; Sottomayor r. Be 
Barros (1877), 2 IL I>. 81 ; Bysurt Peerage (Jane (1881), 6 
App. (Jas. 489 ; Hr (Joodman’s 'rnista (1881), 17 Ch. B. 
200 ; Mackouochie v, Penzaneo (1881), 0 App. Cas. 424 ; 
(Jollius i'. CollluH (1884), 9 App. ('as. 205; Mitford r. 
Milford, 11923] V. 130. 

6897. .] - An ojiinion of a SroU isL 

advocate way in cvidenct*. Tht* juilgi* consider- 
ing that there WiWt implied therein an opinion 
on a question of Scottish law rais<‘d in the suit, 
decided the question on that evidence. " Mac- 
donald c. Macdonai.d (1872), 1^. H. 11 Eq. BO; 
1 I L. .1. Vh. 500 ; 20 L. ilSo. 

6898. — Opinion of “ solicitor practising in 
Supreme Courts of Scotland.’^] Where il is sought 
to have funds Itelonging t^o a tloiuiciletl S<*ottish 
fenw. covrrt paid out of ct., A: any Scottish H«'ttle- 
meiit exists, IBe ct. retpunfs the t^'sUmony of a 
Scottish advocate t»o yliow that it- dot-s not alTert 
the fund, ■/(‘c Todd, Shvnd r. Ividd (IH5I), It) 
Heav. r)S2 ; 52 K. K. 47(L 

6899. Questions of marriage law Whether 
evidence of lawyer necessary.] On an indictment 
for bigamy, it is not essential that a witm*Bs, who 
is failed U> prove t lu’ law of S<'othiii<l as to marriage, 
should he at all connecteil with the legal profes- 
sion ; & the evi(ieiKe of a g< ri11eman, wiio staUal 
that he was horn <V educated in Secdlarul, A lived 
tiiere until Im was twenty, lA that In; was 


acquaiut4?d with the law of marrluge In Scotland, 
wius held to be suflicient for this purpose. -H. e, 
1>RNT (IS 13), 1 tUr. Kir. «7. 

.Immfa/toMJ* .* -- Overd. SuHsex Pwrugo Cano (1844), 1 1 Cl. & 

Fin. 85. Consd. Vandcr lb»nckt e. Tb(*llu.sj»on (1849). 8 
U, 812 : Porlak Petmlcum M(t«tm*bappiJ r. l)is>n, (19241 

1 K. B. HI. Refd. B. r. Uuvey (18.521, 22 L. J, M. C. 

19 ; Ibmley r. 1.. N. W. By. (1873). 1^9 L. T. 180, 

6900. — .j “ In oixit'r B) prt>ve that 

a marriage in 8iH>tland is valid a(^coi*ding to the law 
of Scotland, a witness conversant with Seotlisli 
law as to marriage ougiit to be called. —K. r. 
Povey (1852), Deai^s. O. C. 32 ; 22 i., J. M. (L 11) ; 
IB P. 745 ; 17 ,iur. 120 ; 1 W. H. 40 ; B Oox, 
il il 83, CL il K. 

AnfUiioiumjt : — ^Rsld. R. r. arlffla (1879), 14 Cox. C. (I 308 ; 

11. V, NttguU). (1917 J 1 K. B. 359. Mentd. H. r. Fanning 

(1866), 10 Cox, C. C. 411. 

6901. — " Evidence of Roman Catholic 

priest.] - In an indictment for higaniy everytliing 
relating U) the Hrst marri;» 4 fe must- he j»j't)ved 
strietly A evitieruHi of a marriagt' in S(‘ot land by a 
Homan Catholic priest, who 1ms previously ptu'- 
f(»rm(‘d similar e(*remonies tluux', will not sunh'o 
witlimit tiue prt)of of what tlie law as to such 
marriagt* is, although th<‘ prisoner may hav«* ad- 
mitte<l that he w*m. in fact . married in Scotland. - 
H. r. Savaoe (187B), 13 C.)x. (L i). 178. 

AntwlaiivuH ; U. c. NiiKllUkl (1897). 61 J. P. .520; 

U. r. LlmlHuy (1992^ 66 J. P. 505 ; B. r. Nugnib, {ll»17j 

1 K. IL 351) ; U. r. Baven Jc Bellow (1920), 84 1, P. 139. 

6902. Colonial law English barrister practising 
In Canadian appeals.] An English harrister prac- 
tising in Canadian apptuds Ixdon* th<» ITivy 
Council is not- compet-<‘nt to give evidence as an 
i*\p(‘rt as to t ht‘ validit y, acc«)rding t^> the law of 
Camula, of a mai riage solemnised in that eountry. 

-CUB'rwuuaiT r, Cautwkkjut A Anj»ekson 
(1878), 2B W. H. B8I. 

6903. Ex-Coyernor of Hong Kong.J 

Where, upon the hearing of a petition to dissolve 
a marriagt^ whicii had htxm celebrated in the colony 
of Hong Kong, it was stated on behalf of pfd-itionm’ 
that the only legal (expert available l-o giv<i evi- 
dtuicc* of th(' validity of the marriage, acconiing 
U» the laws A ordiruine«‘8 of irt)ng Kong, demandial 
a pi*ohihitive f(*e, the ct. gave leave to provtj th<^ 
marriage by nmding an aOidavit of an Ex- 
(lovurnor the eolony, who was not a nuunher of 
t he legal i>rof<*ssioii, hut who ileposed t hat he was 
ef>nversant with the laws tSt oi’di nances in force in 
t he colony. (’ooi'Hii-K CN<i c. (!(m>bku-K lN<i, I IDOD ) 
P. B.7 ; (m J.. .1. IL 33. 

A iuu»taH(ni : Apld. Barfonl r. Harfer.t A MeLeocJ (1918), 87 

L. .1. 1*. 68. 

6904. - English barrister specially qualllled 
by professional study Marriage in Malta.] In it 

matrimoiual suit, wdieie there js a practical 
ditllculty in the W4>y <^>f petitioner addming tla^ 
usu.il evidence <if a lawyc.T wlio is or Jm.s been 
pra<'tiHing in the cts. of i))e cobjny | Malta] wLer«* 
the mariiage of petitioner was cehd»raB*d, tin? ct-. 
may aec<‘pt the <‘videmu' of a gentleman, vvh<», not- 
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6899 i. ScoHutfi. law — QueslinuH of 
laarriage law Wtnihrr evidenrt' oj lawyer 
vu-ajwarp.p Uiam a trial for bij^amy, 
it appean^U that the tir^t nianla*re wu« 
Holemnisod in Srotland : IhUi : u 
ib-cBbytcrlan minifitor, udueat<id at 
(ilaagow, was not u competent witiursH 
for mo pun>o80 of proviic' the law of 
Scotland with resiHict to inairlajfc. - 
il. V, CnAHiJETON (1839), 1 t.’raw. & B. 
315. IR. 


{ Opinkai of W filer io Siynri.] 

— A hf»logiupb will exismted in India 
by* a jwrw»n \vht>Ko domicil 1 m S<!ot- 
tiBh iH a valid u^atainentary docu- 
ment. On Hiich a dotmineiit iK-iritf 


J. VOL. XX U. 


propounded the High <-t. decitiiod to 
trtjat us evidence? of the law apj)llea)»le 
tl»ercto a tnjatlHo on .scotch law Imt 
acc<‘pted the opinion, att<*Hted tHtfore 
a notary ijubllc, of a W'^riUT tA> the 
-Signet of Edinburgh, —/n Ihr HwmU of 
MelNTYltK (1918). 1. L. B. Jl All. 
248. - IND. 

c. Colonial law — ^}jnniott of lUful 
a^Utuiriiihl-A^u. : whether tin; holo- 
graph HtaU^rneiit of a paily, regarding 
the ijsogt* & law of i^eiiang, be adiiiin- 
Hlble evideme, Ihougb not tak<M» on 
oath Of under cnmn exanduutlon, the 
party ladrig now deml, and ladng 
allei^jd U* have poHw?Hrt«,*d ac^nirat*) 
inforuiatioa on the tiubjeet. - Mao 


AI.lKTICIt’S TltUSrKli>4 r. MacaMSTKK’H 
Tkustkich ( lK3;i), 12 Sh. ((.‘t. of H<?hh.) 
198. SCOT. 

h. Qurcnnlntyl loic RvkUnrt of 
HotirUor ttf that jworinri.\ -- An l^g 1 ve^ 
inent produced bore Queeuxland hlatopM 
foi the proiKir atiionnt of duly ; but it 
was mlinlUed that the Mt ampa tuid lanm 
atlixed in Sydney the day bcifon» the 
trial. A Quo<uu4lajid ludr. b<‘lng rce 
femei to a copy of the OuoeiiMland 
Stamp Act prinujtd by the Ooveriunent 
1 Yin ter Ktated he whoiild act upon It & 
ttiat liy virt ue of 18 the agreement 
wa» a^lniioHlblo : — JJeld : the law of 

H tiiHUiBlaud woe MUlflcleuUy proved, A 
»e inigtit refer Uj tho Queensland 
B B 
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Sect, 6 . — Compcietiey of ttninessea: Sub-sects* 1 
ab2/J 

as a mere amateiu*, but from his professional 
research Sl experience in relation to the mar^ge 
laws of the colony in question, ia, in the opinion 
of the ct., sufficiently qualified to express an 
tipinion as to the validity of a marriage there 
celebrated.- Wilson v. Wilson, {1903] 157 ; 

72 U J. P. 53 ; H9 L* T. 77. 

yinnvicUifm Apld. Barford r. Barford & McLeod (1918), 

87 L. J. P. 68. 

6905. — Ex-Chief Justice of Transvaal.] — 

Testator domiciled in England made an English 
will by which ho gave, devised, bequeathed all 
his real personal estate, both in England & 
Houth Africa, to his wife for her widowhood, with 
remainders over. 

The property included long leaseholds in the 
Transvaal, wliore the Roman-Dutch law prevails *. 
— IlM : the Roman-Dutch la^r, as stated in an 
uncontest<^d oi)inion of an Ex-Chief Justice of the 
Transvaal, was applicable tcj the Transvaal lease- 
iiolds, A the widow was consequently entitled to 
enjoy them in specie* — Ne Moses, Moses v* 
Valentine, [1908] 2 Ch* 235 ; 77 L. J. Oh. 783 ; 
99 L. T. 519. 

6906. Expert in Roman-Dutch law not 

practising In Rhodesiar~As to Rhodesian law.] — 

l^videnae of an ex^jert in Koman-Dutch law ad- 
mitted although he had not x)racti8od in Rhodesia. 
• 'Rhailey V. Rhodesia (U)nsoij dated, Ltd., 
[1910J 2 Oh. 95 ; 79 L. J. Oh. 491 ; 102 I.. T. 805 ; 
17 Mnns. 222. 


•SUB-MK(T. 2.— FuKKIUN 1 .AW, 

6907. Knowledge acquired as student Insuffi- 
cient.]— A witness, whow? knowledge of the law of 
a foreign country is derived soh'ly from his having 
Htudied it at an univei’sity in another country, is 
incompetent to pixive what the law of that foreign 
country is. — JO ustow v . Hequevili.e (1850), 5 
Exch. 275 ; 3 (^ar. <fc Kir. 01 ; 19 L. J. Ex. 289 ; 
14 Jur. 074 ; 155 E. R. 118. 

Annoialitnis : — Oonid. In ttic (Hoods of Boiielll (1 875), 1 1). 

09. Reid. Uowley r. L. & N. W. By. (1873), L. li. 8 
Exch. n\. 

6908. — The evidence, of a jierson wdiose 
only knowledgi? of t he laws of a fondgri country is 


derived from having studied them cannot be 
received in proof of the operation or effect of such 
laws. — In the Goods o/BonelU (1876), 1 P. D. 69 ; 
45 L. J. P. 42 ; 34 L. T. 32 ; 40 J. P. 216 ; 24 
W. R. 255 ; subsequent proceedings (1876), 34 
T.. T. 33. 

6909. .] — Re Turner, Meydino v* Hinch- 

LiFF, [1906] W. N. 27. 

6910. In what cases evidence accepted — Certifi- 
cate by advocates.] — In the Goods of Da Ounha 
(Countess) (1828), 1 Hag. Ecc. 237 ; 162 E. R. 
670. 

AnnotaiUms : — ^Mentd. In the Chads of Volga (1862), S2 

L. J, P. M. & A. 9 ; In the Chads of Earl (1867), L. R. 1 

P. D. 450. 

6911. Certificate of ambassador.] — In the 

Goods of Dokmoy (1832), 3 Hag. Ecc. 707 ; 162 
E. R. 1338. 

Anno^olion Mentd. LancuvJllc v. Anderson (1860), 2 Sw. 

& Tr. 24. 

6912. .] — The certificate of the Han- 

noverian Ambassador under the seal of the 
legation was admitted as evidence of the law of 
Hanover as to the validity of a testamentary 
paper. — In the Goods of Klingemann (1862), 3 
8w. & Tr. 18 ; 32 L. J. P. M. & A. 16 ; 8 L. T. 1 72 ; 
27 J. P. 263 ; 11 W. R. 218 ; 104 E. R. 1178. 

6918. .] — D., a Persian subject, was by 

a decree of a Persian ct. declared entitled to certain 
property in this country. The decree, though 
founded partly upon a will, made no mention of it, 
A- the ct. which had custody of the will refused to 
give a copy of it. The Ct. of Probate granted 
letters of administration limited to the property 
mentioned in a duly authenticated copy of the 
decree. Tlie ct. allowed the law applicable to the 
case to bo proved by the Persian Ambassador. — 
In the Goods of Dost Ata' Khan (1880), 6 P. D. 6 ; 
49 L. .1. P. 78 ; 29 W. R. 80. 

6914. .] — A member of the Imperial 

family of Russia left a will, w’hich by the Russian 
law was not valid until sanctioned by the Emperor, 
All acte definiiif was signed by the Emperor, A the 
ct. granted probate of it with the will annexed. A 
certificate by the ambassador of a foreign country 
is sufficient evidence of the law of that country. — 
In the Goods of Oldenburg (Prince) (1884), 9 
P. D. 234 ; 53 li. J. P. 46 ; 49 J. P. 104 ; 32 
W. R. 724. 

6915. Opinion of foreign advocate — On 

translated documents.] — Bernal r. Bernal (1838), 


Act. aH in the cuuhc.— Canmnu 

r. Brown (t8«7), 6 N. S. VV. 8. C. It, 
(L.) 109.~AUS. 

k. New Soutfi H'ales Imv^—Qucs’ 
lion of marriage lair.l — TIio Crown In a 
trial lor bitfainy callod a cloigyuiau. 
who HtateU that he win* a ciorgyinun <»i 
the Chun^b of Knirlaud at Canterhtiry, 
New Hoiith Wales, duly lioeiiwui to 
rc*-lel>ratc marriages. He pi-odueed a 
it'glftU'r of maiTlages containing an 
entry of a maniage which ho claimed 
W havo ctdehratod btdwtHJU a person 
of prisoner H name & a certain woman. 
The K'gitttor was a hook issued by the 
lleglstrar-Gcncral of Now South Wales 
for the wo of luluisters. It contained 
Inst i*uot ions to mtnlHters. Those Iji- 
sU'UcUoua oonllnnod the statenumt of 
the lulnisicr that no not.UH> & no eer- 
titlcato authorising the marriage were 
)»ooe«»ary : — HeUi : the evldonoe of t he 
olergyiuan waa admitNuible not to pjove 
In detail the marriage law of New 
Houth Wales, but to show that the Ixiok 
produced was an oltioial register of 
marriages, A certain suggested pre- 
Uiuioanes, notice, A a oertiflealu 
anthorisiug the marriage were not 
reQubed in that Btate. — U. e. Foiin 
(i3i8). N, 2. L. li, 1219.— N,2. 
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l. Exddcnee of mandarin dr news- 

paper editor,} — In the llrst in- 
stance It was attempted to prove the 
law of China by the evldonw of a 
mandarin, a ChiucHo merchant, A the 
editor of a Chinese newspaper, neither 
of wiiom had ever re.slded permanently 
in (Uilna : — Held : the evidcuoo was 
insijfticiont. — lit Lkk Hi no’s WTu. 
(lUOt), 1 H. N. 8. W. 199; 18 

N. 8. W. W. N. 23».-~AUS. 

m . N on -professional witness. 1 — The 
witness called to prove the fli-st 
morriagi^ swoiv that it was fiolcmniaed 
by a justioe of the peace in the Btate 
of New York, who had power to marry, 
but this witness was not a lawyer nor 
iuhabitant of the Dnitod BtaUui A did 
not state bow the authority of t.lm 
jusUtJo vrm derlveti : — Held : Insulfi- 
cient. — It. V. Smith (18.57), U U. C. H. 
565.-~CAN. 

n. Source of knowledge must 

be stated.) — A witness must state some 
ground, professional or praotlcaJ, upon 
which his knowledge re«ts, to qualify 
him to speak of the law of a foreign 
state. It is not enough for such a 
witness to say that be is familiar with 
the foreign law, without stating the 


ground on which his knowledge rests. 

Where a witness has resided in this 
Province as American Consul, for six 
years, during which time certain 
eujTency laws were passed in the 
United Btates, of which his only know- 
ledge was derirtitd from having them 
transmitted to him : — Held : this ivas 
not a sufticient qualliloation in the 
absence of on assertion that his otfloial 
duties required him to acquaint him- 
self with the currency laws of 
his country. — M cKknzik v* Gordon' 
(1867). 7 N. S. 11. 153.— CAN. 

b. ■ — — Kmrwledge from printed cir- 
culars,] — The witnesses oalted to 
prove the imposition of a duty on goods 
in the United States derived their 
knowledge from printed circulars : — 
Held : insutftoleut. — JP uaskr v. Qband 
Trunk Hr. Co. (1867), 26 U. C. R. 
488.— CAN. 

p. Consul — Ktuncledge must be 

proved.) — A consul's oertlfioate as to 
the law of the country which he repre- 
sents is not in itself oonelusire eridenoe 
of the foreign law. hut it must appear 
that such oonsuJ is perUus wiuie 
officii in such foreign law, or has other- 
wise had exoeptional opportunities of 
gainhuf expert knowled^ of it. — L kvy 
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3 My. & Or. 559 ; Coop. Pr. Cas. 55 ; 7 h, .T. Ch. 
115 ; 2 Jut. 273 ; 40 E. R. 1012, L. C. 

Aii^itiions .• — ^lleiitd. Slnnett c. Herbert (1872), 7 CJh, App. 
232 ; Re CliU’s Truete, U892I 2 Ch. 229 ; Pelham ainton 
t>. Newcastle, [19023 1 Ch. 34. 

6910, Based on study of abrogated 

law.] — A foreign written Jaw may be proved by 
parol evidence of a witness learned in tlie law of 
that country. Thorefoi*e an a<lvocate of hVance, 
having stated that the feudal law affecting the 
matter in question ceased in Alsace, in 1789, by 
a decree of the National Assembly, & that he had 
become acquainted with that decree in the course 
of his study of the law% may be asked as to the 
contents of it. — De Book’s Case (1844), 8 Q. B. 
208 ; 115 E. R. 854 ; sub nom. I)E Bode r. R., 
10 Jur. 217 ; subsequent proceedings^ sub nom. Dk 
Bode v. R. (1848), 13 Q. B. 304, Ex. Ch. ; (1851), 
3 H. h. Cas. 449, II. L. 

Annotations : — doiisd. Suksox Peeragro Cose (1844), 11 CL A 
Fin. 85. Reid. Nelson v, Bridport (1846). 10 Jur. 871 ; 

U, t\ BrlxUm Prison, lie Perclval (1907), 70 L. J. K. B. 
619. Mentd. Wall's Case (1848). 6 Moo. P. C. 216; 
Boosoyr. Davidson (1849), 18 L. J. Q. B. 174 ; Wadsworth 

V. Spain (Queen) (1 851), 17 Q. IL 17 1 : H. v. Birinlmrham 
Overseers (1861), I B. & S. 763 ; Tobin v. U. (1861), 16 
a B. N. S. 310 : Thomas v. It. (1874), L. 11. 10 Q. B. 31 ; 
Hustomjeo t>. It. (1876), 2 Q. IL l>. 69; Marconi’s W I relesH 
Telearraph Co. v. 11., (1918] 1 K. B. 193 ; Huffy-Arnell e. 
It., (1922] 1 K. B. 599. 

6917. As to law of Uruguay —Practice 

In other Spanish speaking countries in South 
America.]- —IVtil ion for tin* dissolution of a mai*- 
riago celcbratcMl in Monte Video in the 

of Uruguay. No lawy<'r practising in Unigu.ny 
could be found in England. The ( t. accept ctl, t-o 
[)rove the h'gality of the marriage, the eviileuce of 
a Doctor of l.*aw who had bt‘en called (<<» the Hut*h 
of England, Madrid, Ar- three H[>aniHh'Hpeaking 
countries in South Anuuica. 1I<* was hy virtue of 
a t reat y entitled on a]ifdicat ion to a diphana per- 
mitting him U) pract ise in Uruguay Ac had for some 
yti.'irs hi'en .studying A: advising f)n the laws of 
Sijanish-.sjicaking countries. — B aufohd v. Bau- 
Ft)Ui) iV MediKoD, (lOlSJ P. 140 ; 87 U. .1. P. 08; 
118 1;. T. 820 ; 31 T. L. H. 300 ; 02 Sol. .lo. 139. 

6918. Evidence of Roman Catholic bishop 

— As to matrimonial cases affected by the law of 
Rome.] "(I) A Koman Catliolic bishop exercising 
jurisdiction in England in admissible as a witness 
to prove tlie matrimonial law of Home in 1793 
being jn'rifns virtuie ojjicii. A .fesuit jiriest having 
received a .sirniJai’ training is n4)t mlmlssibh*. 

(2) A profes-sional or ofOcial witru'ss, giving 
(‘viilence us to foreign law, may rc‘h*r to foreign 
law ho(>ks to refn*sh ids memory, or Ut i-orreet or 
contirm Ivis opinion, J)ut- tlu* law itself must- b«* 
taken fr(»m his evidenci*. Slsskx Pkehacje 
( 1814), II Ul. A Pin. 80 ; 0 State Tr. N. 8. 79; 8 
lur. 793 ; 8 E. H. 1031, 11. U. 

tnnoUtlions : -.lit ta (I ) CODSd. Perlak Pdrohnun MatilMchap* 


plJ Y: Been, [1924] 1 K. B. 111. Refd. Vandor Donckt v. 
Thellui^ou (1849). 8 0, B. 812 ; lb v. Povej (1852). Dears. 
0. O. 32 ; Di Sora r. PhUlipe (1863), 10 H. £. Oaa. 624 ; Re 
Cf8«6), 2 Ch. App. 47 ; Rowley v. h. & N. VV. Ry. 
(1873), 29 L. T. 180; R, v. Brixton Prison, Re Perelval 
(1907), 76 L. J. K. B. 619 ; R. i\ Nafirulb. (19171 1 K. B. 
.359. acneroRUf Mentd. Davis v. Lloyd (1844), 1 C^vr. Sc 
Kir. 275 ; Leroux v. Brown (1852), 12 B. 801 ; Stapylton 
i», Cdough (1853), 2 K. At B. 933 ; l^apomllck v. Bridgwater 
(1855), 5 K. dr B. 106 ; Qreye. Poarson (1857), 6 H. L. Cas. 
61 ; Fenton v. Livinffstoue, Liviugvitone i». Livingstone 
(1859), 5 Jur. N. 8. 1)8.3 ; Bright t>. Lwertou (1800). 29 
Boav. 00: Brook t\ Brook (1861), 9 H. L. Cos. 193; 
A.-(L r, Slllem (1863). 2 H. A C. 431 ; 8rnlth v. Blakey 
0867), L. R. 2 Q. B. 326 ; Whaley v. airilslo (1807). 15 

W. H. 1183 ; Gaudet v. Brown, Cargo Kx Aiyos, Gelpol 
V. (>)raforth. The Howsons (1873), Yj. U. 5 P. C. 134; 
River Wear Coiiirs. v. Adamson (1877), 2 App. C-as. 743 ; 
Re Goodman's Trusts (1881 ), 17 CJ». D. 266 ; Rc liambert 
(1886), 56 L. J, Ch. 122 : lnc«>uio Tax Special VMirpoeos 
Coinr.^ V. IVmsel, (1891 1 A. .531 ; R. r. City of London 
Court Judge. (1892] 1 Q. B. 273 ; 11. r. Dlbden, U910] P. 
57 : Tucker r. Oldbury V. C., (1912] 2 IC. B. 317 ; Vacher 
r. London Soo. of C(»mpositortt, [1913] A. C. 107 : Ward 
t\ I’itt, Lloyd r, Powell DufTrya Stoam Coal t)o., 11913] 
2 K. B, 1.30 ; Rr Boaler, 119151 1 K. B. 21 ; 0. W. Ry. dr 
Mid. Hy. e. Bristol Corpn. (1918). 87 1^. J. Ch. 414 ; Bourne 
f. Keune, (1919] A. C. 815; Thomson v. St. Catharine’s 
C-Jollcgc Ounbridge, etc., (1919] A. C. 468. 


6919. Foreign stockbroker -As to law of 
negotiable instruments.] The law of a foreign 
c'ounti y on a given subject may be provtal by any 
person who, thtnigli not a iawyt'i* or a porsim, who, 
by reason of his having tilled any public office, 
may be presumed to b(» a<:quuint4*d with the law, 
i.s, or has been, in a positit>n !<<» nuuler It pD»l)aldu 
that lie would maki* himself ac(piaink*<l with it . 
Therefori* an hotel-kef^pm’ in Ixmdon, a native of 
Belgium, who sUiUmI that lie had formerly carricul 
on the business of a mtUThant A eomr. of sUrnks 
in Brusstds, was permitted to prove the law of 
B<*lgiura on the sulyiect of the pri'sentnient of a 
promissory noU^ made in that country payabh? at 
a particular plocie. — Vandeb Donokt v. 'riiELLCB- 
soN (IH19), S U. B. 812; 19 1,. .1. V, P. 12; M 
U. T. O. S. 253 ; 137 E. H. 727. 

-4 annf ; —Refd. H. v. Povey (1852), 16 J. P. 745 ; 

Rowley v. L. A N. W. Hy. (1873). 42 L. J. Kx. J53. 

6920. Solicitor & notary public practising 

In London Well acquainted with the law of 
South American republics.”] — A tc‘sta(or died 
doiiiicih^d in Ohill, leaving a will, appointing two 
<‘.xois., one of whom dii^l without taking prohaku 
The oth(‘r was believ'ed to be in Bolivia, but no 
response had been obtained U> repinited applica- 
tions made to Idin. 3'he only pi'opei'ty in this 
country of any value roiisisk*d of a debt which it 
Wfis desired k) rolkud.. ct. ac'cepkai the 

affidavit of a notary, who was not a (juallfled 
Uiiilian law'^yer, as evidenr<* of the law of UliUi. A, 
upon Ids evidence that th(^ ])oWci’rt A duticH 01 an 
c‘xor. in that country w^>uld only extend k) seeing 
iinvt the est/ak‘ wan <luly adminisiertMl by the 
acting bt'ir(*ss, wdio in tliiw c:ase w^as k'st-atur’s 


V. Lkvy (1904), IB 10. D. c. 104.— 
S AF. 

a Jn what ctises evUimee aecrpled 
~7>m»noa of prt>/<'Sftional fnan of the 

country.] -Tv ivndor a wltnc^ com- 

to Klve cvidenco of foM»ign law. 
Lo niu«t edthor t»o a prof(«wlon^man 
country who«e law is in qnnstlon, 
i m^iSt bold some official sltimtlon 
ilhiSh wJliroo a knowlcl^. ..f U« Uw. 

The vviU not act upon the cvideD<je 

of a Foreiffu (donaul, a» to the law of 
cou5.r^ imles« it k proved that 
bL by the power appointing 

bim to be vcrseii In the law of 
JSSitry, sc that there are no profes* 

V. GOLDKNSTEDT SC 

1* V. L. H, 3*I.-AU8. 

Proof of foreign law 

» evidence of profeaalonal men,— 
G«*Sx (18S3). 1 I'. B. I. 


97.— CAN. 

g .] “The wTittou law of 

a foreign country may bo pi-ovod by 
n skilled wltmjftn, without tho pro- 
duction of the law itaelf ; but where 
it onn 1st produced, it is iiiorit hhUh- 
factory than veriml iosUmony. — 
Osooon e. Hatch (1872), N, H, Dig. 
387.— CAN, 

t. President of ftsrewn t.»ank 

— On mieMion of mrrencp.I— A presl' 
dent of a bank in a lorciipi country, 
whoM7 busincTsa it Ja to deal with money 
tberein. though not a lawyer, is an 
fiul mlstiible w'itnesa to prove the law of 
that country aa to what hi money 
tht^re. — T hiku Natiosal Bask ow 
OnCAOO V. LkfSUY (1878). 43 U. C. It 
58.— CAN. 

a. Kvidenee of cUrtnnnan — 

Question of marriofK law .} — In order to 
prove a second marriage which took 


place In Mhtblgon tho evidence of the 
officiating minlutci* was tendered, wlio 
allowed that during the hwt 2.') years 
ho had «olcrnnli*o<i hundi‘<?di» nt niar- 
rlagoN, that he was alergjnniun of the 
Methodist church, tliat he understood 
tho lawn of Michigan relating to mar- 
riage, that ho haci been all tho w'hlic 
resident in Michigan, that he had hud 
coromunlra-tloni witli the HtHu*ctiiry at 
HtaU; regarding ihoac laws. Sc tliat thla 
iw) called marriage waa HOiemnhied by 
him according to tho law® of tho Btato ; 
— Held : this evidenoe woo admlaaiblo 
In proof of tho validity of the Hooond 
marriage Sc wae gnfficieni proof of the 
name even aiMtuming that iruch onght 
not to have been preauined. — R. v. 
BmiCHhy (1887), 14 (5. IL 525.— CAN. 

^ — Holder of poeitRm imply* 
ing knentdedge of ki^.} — An ordaint^ 
miniater of a church denominatlou 
B B 2 
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Evidence. 


Sect 6. — Com'petency of wiinesHes: Siili-sect, 2. 

Sects. 6, 7 8 ; Sub-sect. 1.] 

widow, the ct. made to her a grant of adniiiiistra- 
iioUf with the will annexed. - the (ioods of 
Whitfj.eog, {1890] P. 297; 98 L. J. P. 97; 81 
L. T. 234. 

6921. — — English lawyer —Where no foreign 
lawyer available.] — Tlie evidence of an English 
lawyer acquainted with (fenrian law will be ad- 
mitUid to prove a marriage in (iermany if no 
(ierrnan lawyer is availabh‘. — Medina r. Medina 
(1019), 93 Mol. Jo. Ml. 


Sect. 9. REFERENCE TO DOCUMENTS. 

6922. Whether text-books admissible.] — The 

tf‘xt- writers furnish us witli their statement of the 
law, & that would (^eit-ainly be good evidence upon 
the same jirinciple which renders histories admis- 

sibh^ (Lord Ei.LENnouoLrciH, C.J.). H. v. Picton 

(1805), 30 State Tv. 225, 492. 

Annoiniiona Lacon v. Hlggiun (1822), 3 Stark. 178; 

Rowe V. Rreiiton (1828), 3 Man, k Ry. K. II. 133 ; Ranio-s 
V. Stuart (1834), 1 Y. C. Kx. ll«; Do llodo's OaHe 
^ Mentd. Scott v. Seymour (18(12), 1 

H. & (J. 2111 ; lie Eyro (18«8), IG W. Jt. 764 ; AmierHon v. 
(iorrlo. [1805] 1 Q. B. GG8. 

6923. .] — IJalrymple v. Dalrympre (181 1 ), 

2 Hag. Oon. 5i ; 191 K. K. 995 ; on appeal (1814), 
2 Hag. Oon. 137, n. 

AnrwtnHoiai Sussex Peerage Case (1844), 11 Cl. & 

lOu. 85 ; Nokon v. Brldport (1845), 8 Bear. 627 ; I)e Bode 
^ Mentd. M'Adain v. Walker 
J bautour V. Teesdale (181G), 8 Taunt. 
830 ; bacon v. Hlggirifl (1822), 3 Stark. 178 ; Srallh v. 

^ » MacNelU v. Mttcgr<*jfor 

n828), 2 1411. N. 8. 303 ; H<»nyinau v. Campbell (1831), 2 
^ d* Birtwblstle v. Vordill (1836), 2 

Cl. & Fin, 571 ; Esoott v. MaMtiu (1842). 4 Moo. P. C. (J. 
104; Jolmstone v. Beattie (1843), 10 Cl, & Fin. 42; 

Cl. & Fin. 634; Ward r. Day 
(1840), 6 Notew ol CascH. GO ; Maclean r. CrLstnll (ISIU). 
7 NoU^s of Casofl Supp. xvU. ; C^ounolly v. Connelly (1861), 
7 Moo. P. C. (J. 438 ; Brook v. Brook (1858), 3 8m. & G. 
481 ; Hope v. Hope (1858), 1 Sw. & Tr. 04 ; Fenton v. 

(1850), 33 b. T. O. S, 335 ; Becohey r. Brown 
(1HG()), 20 b. J. Q, B. 105 ; Hlrnotiln r. Mallac (inOO), 2 
^ Bliillinp« (1863). 10 H. b, Cas. 

G25 ; bkdiel v. Jiambert (1HG4), 15 0. B. N. S. 781; 

7; bongworth (180^). 11 L. T. 118 ; The Halley 
(1MG7), Ij. R, 2 a. &: li). 3 ; boiigwortJi (or Yelvorton) v. 

b. R, 1 So. & Div, 218 ; The M. JVloxbam 
i b; D. 43; Sott(miayor v. Do Barro.s (1877), 2 

Peerage Case (1881), G App. Cas. 480 ; 
Rc Goodman’s Trusts (1881), 17 Ch. D. 2GG ; Mackonoehle 
(1881), 0 Arp. Ca«. 424 ; Collins v. ColUns 
(1884), 0 App. Cas. 205 ; Mltford v. Mitford, 11923] P. 130. 

6924. - To refresh memory o! witness.]— • 
Sussex Peehage (Wse, No, 991 K, uNic. 

6925. -.1 Nelson (K.vkl) r. Brio- 
PORT (Lord), No. 9871, ante. 

®®26. - The law of .b*i*8ey, like that of any 

ot her foreign country, is matter of fa<’t in our ct.s., 
k cannot- he provtal by luiv numb<a* of books 
(PArrE.soN, J.). Brenan’.s Case (1817), 10 Q. B. 
492 ; 119 E. it. ISH ; .•?»(/> nom. K. Brenan, 19 
L. J. Q. B. 289; 11 J. P. 727 ; sub nom. He 
Brennan A: (Bllon, 9 L. T. O. s. 147; II .lur 
775 : 2 (\»x, 0. C. 193. 

AnmUaiion : — ^R«ld. He Crawford (1849), 1.3 Q. B. G13. 

6927. ,] — The Coidunu'S H4formdes Nor- 

viandw are not wi-itten laws. They are written 
illustrations A. evidence of what the common law 


or custom of Normandy was, & unless some new 
principle has been introduced into the Duchy of 
Normandy since the separation of Jersey from 
Hie Duchy, they are evidence of the law of Jersey, 

La CT.oghk V. La Cloche (1872), L. H. 1 P. C. 
,325 ; 9 Moo. P. C. 0. N. S. 87 ; 41 L. J. P. C. 51 ; 
20 W. H. 9.53 ; 17 E. U. 449, P. O. 

AfinMiom : — Consd. Falle v. Godfray (1888), 14 App. Cas. 

70. Reid. Baudaius v, Richardson, (1006] A. C. 169. 

.] — See, generally t Part VI., Sect. 4, ante. 

692S. Whether copy of statute admissible — 
“ Cinq Codes of France — Printed by Royal 
printer.] — A printed copy of the “ Cmq Codes of 
i>ance, produced by the Prencli vice-consul, 
resident in Ijondon, purchased by him at a book- 
seller’s shop at Paris, was received as evidence 
of the law of PYance, upon which tliis ct. would 
act, although the book, purported to have been 
l>ublished at the Royal Printing OlHce, which was, 
according to the stat3ment of the witness, autho- 
rised to print the laws of P^rance by the govt. — 
Lacon V. Hrrhns (1822), 3 Stark. 178; Dow. 
A Uy. N. P. 38. 

AnnotatUms : — Consd. De Bodes Case (1845), 8 Q. B. 208. 

Refd. R. V. KoopH (1837), 6 Ad. A El. 108; Lloyd v. 

Guibert (1865), 13 L. T. 002. 

6929. .] — Concha v . Murriei’A, De Moba 

V. Concha, No. 9874, ante. 

0930, .] — 1 have some doubt as to whether 

foreign codes are by themselves admissible as 
evidence of foreign law. I have always thought 
that the practice is for the ct. not to give eCfect to 
a foreign code unless there is a foreign expert 
prestuii to coiLstrue the foreign code A to assist the 
ct., not so much in construing the code as in ariiv- 
ing at Hie conclusions of fact at wliich the PJnglish 
ct. has to arrive as to what is Hie foreign law, by 
infomiirig the ct. what lias been recognised by 
the law of Hie fortJgn country. I do not think 
that it is part of the duty of p]nglish judges to 
take a foreign code A, unassisHnl by foreign 
experts, to construe that foivign code, for that is 
to make the question of the forengn law a 
question of law A not a (luesiion of fact {V3 \ughan 
W ibLiAMH, L.J.). — De Hartil Oompania Anonima 
DE Seguros “ Aurora,” [I903j 2 K. B. 50.3 ; 72 
L. J. K. B. 818 ; 89 L. T. 154 ; 52 \V. Ji. 39 ; 19 
T. L. H. 912 ; 47 Sol. Jo. 709 ; 9 A.sp. M. L. V. 
451 ; 8 Com. Cas. 311, C. A. 

6931. Whether French jurisprudence admissible 

To prove Canadian law & usage.] — PYench juris- 
prudence is admissible in the construction of 
Canadian law, A in tli(^ interpretation of Canadian 
iwage.— A'KUCiikREs (CuRi?;) c, Verohkres Oohpn. 
(1875), L. H. 9 P. C. 330 ; 44 L. J. P. C. 34 ; 32 
L. T. 178 ; 23 W. K. 712, P. C. 

6932. Court may construe foreign law — If expert 
evidence contradictory.] — Cpon the point of 
PYench law the opinions of the foreign advocates 
which have been taken . . . apiiear to be contra- 
dictory ; but as each of them founds lus opinion 
on the Code de Coinrnerce^ Arts. 137, 138, we feel 
ourselvc's at liberty to refer to the text of that code 
in order to form our own judgment (Tindal, C.J.). 
— Tuimbey V. ViGNiER (1834), 1 Bing. N, C. 151 ; 
4 Moo. A S. 995 ; 3 L. J. C. P. 249 ; 131 K. li. 
1075. 

Annotations : — Mentd. Alivon r. Furnival (1834), 4 Tyr. 


statyd that during Ncvcn years prior 
to 1896 ho hatl been performing the 
luarrla^^ I'ennuony In wiaeonsin ; tliat 
In 18U(> ho married deft, to the first 
wife In that State ; A by the law of 
\VitH>on»ln any ordained mlnleter was 
nuthoriflod tti perform tho marriage 
t^oromony : Held : aiimdont evldenoo 
of a lawful marriage. Any one i« com* 
potent to give exjH»rt evidence of the 


foreign law, though not a professional 
lawyer, if be is the holder of a position 
rtiquiring, A Implying, a knowfedgo of 
tho law. — R. V. Blkilkr (1912), 21 
L. R. 18; ID. L. H. 878 ; 2 
W. W. IL 5; AlU. L. R. 320 -CAN. 


PART XI. SECT. «, 

0 , ly hi ther text -books admissibU — 
HJore experts disagree.} — Where the 


opiulons of exi>erto on foreign law ore 
conflicting, the ct. will examine for 
Itself the declslona A text-books of tho 
foreign country, in order to arrive at 
a satisfactory conclusion. — Rirg t\ 
Gunn (1884), 4 O. K, 679.— CAN. 

d. l/nauiAorised transtation of 

Cotie Napoleon .] — A statement oon- 
talnod in an unanthorised translation 
of the Code Napoleon as to what the 
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Part XI.-- Colonial and Foreign Law. 


PiilinJ} ('S41>, 1 q. B, 43 : Scott V. 

PilWn^^ (1862). ^ & 8. 11 ; Lebei v. Tucker (1867), 

c‘ P I??*. Bradlaugh r, D© Kin (1870), L. li. 6 

pe Greuchy v. Wills (187»), 43 J. P. 818; 
SmalJpafire^s & Brandon’s Cases (1885). 30 Ch. B. 598 : 
Aloock t>. Smith, 11892] 1 Ch. 238. 

6933. 


0872, aiUc, 

6934. 


— .] — Brkmeu t'. Phep:man, No 

1 j j. , — 1*1 1898 t-cstaior, domiciled in 

p^ugland, died possessed of English & Indian tisseis. 
Uie Indian assets comprised shares in tlie Bank of 
jiengal, ^ the share certificates were in the custody 
oi c., testator’s agent at Calcutta. The exors. in 
h-ngland remained in ignorance of testator’s Indian 


to testator s Indian assets as on an inte.stacy, k> 
acting such administraUir had sold the bank 
shares in tlio open market at Calcutt^i *V. had 
squandered the proceeds. Some of the sliaivs 
so sold eVi transferred to T., who was a imrchaser 
for vtilue without notice. (?. was piMsecuted for 
the h*aud convicted, tV: th(‘ grant of U'iters of 
admimstraf ion to him was revoked, A: fresh letters 
of administration with a copy of tcst^itor s will 
annexed were granted to tlu' Administtaior- 
Oeneral of Biuigal. In an action by the exors. 
against T. the AdmimstratKir-C lencral claiming 
to bo entitled to the sliari's T. bad imrcluivsed fitnu 
C. on tie* ground that the grant of letters of 
administration to the latter was void ab 
livid: on the true* construction of i-he i)rt)visionH 

Indian Succi'ssion Act, IShr), t.lu‘ givint of IiAters 
of adniitiistration to C. was not void ah inilio, but 
only voiii as from the date of tlu* or<lt‘r of rtivoca- 
tion. 

I think that’ expej-i cvid(‘ri(*e is admissible as t/o 
th(^ meaning of the Act, inasmiK'h as it is a part 
of foreign law A: not flu* law administered by this 
ct. On the otlu r harul, it aj»j)<‘ars to me that it is 
a ciise in which there is a c<mllict of tc'stimonv 
between the exjx'i’t witnessc's calh‘d. A: 1 think 
t hat, where there' is such a contliet. t he .judge must 
construe the statute A: in the light of the evidence 
given b\ the <'Xjiei*t witru.'sses c<»mt; to the best 
conclusion h<* can as t-o what- the law ujam the 
matter is (Nkvilli:, (’uAsTiat Thomas, 

[1909] li (^h. 818 ; 78 L. J. Ch. 781 ; 101 h. T. 00 ; 
25 T. B. H. 059, C. A. 

uintuytaiion .- —VLenid, IJcwhou v. Shollcy, U911) 2 I:l 

6935. Power of court to put further questions to 
expert.] — NMa re an opinion on a question of 
Hindoo law apparently discordant from works of 
current iV (established authority is deliv(*red by 
jmndits, it should not be taken, on their authority 
alone to be a correct exposition of the law ; but 
they should, in such a cam% bn <|uestiou(;(l fuithcr 
as to authorities, usage, A:, generally received 
opinions. Masllipatam Ou.LKin’oii c. Cavaly 
Vencata Naiuiainai’AH (1861), H .Moo. liui. App. 
529 ; 10 W. U. 157 ; 19 K. B. (kH. 


Amioiafiofis : — Mentd. Alassumat Tliakoor Bcyliec v. Kul 
Hahik Kam (I 860 ), 11 Mee. lud. App. 139 ; BaimtiKl 
Sink’ll r. Maaokarnlka Baklish 8 iiiirh ( 1967 ), 2 i T. L, 11 . 40 . 


Interrogatories as 

tOVEKV, ^’ol. XVlll 

Expert witnesses 

anli\ 


to foreign law .] — Sic Dis- 
, p. 198, Nos. 1401, 1105. 
generally.] Svr Bait \’l., 


Sect. 7. —CONSTRUCTION OF FOREIGN 
DOCUMENTS. 

Sec, tjemrally. Conflict of IiAws, Vol. XI., pi). 
372-374, 394-399, 437--110, Nos. 521-536, 073- 
707, 980-1005. 

6936. General rule.] "Wlien a contract is made 
in a foreign country, & in a foi-eign language, an 
English ct., haxdng to construe it, must first obtain 
a translation of the instrument ; secondly, an 
explanation of the terms of ai't, if any ; thirdly, 
evidence of the foi'cign law applicabh^ to it ; Ac 
fourthly, evidence of any peculiar ruU^s of con- 
struction which may exist in that law' : Ac must 
then itself interj)ret the instrument on ordinary 
principles of construction. l)i SouA (Duchess) r. 
Bhillipps (18(13), 10 H. lu ViiH. 021 ; 2 New Hep. 
5.53 ; 33 L. J. Ch. 129 ; 1 1 E. it. 1 lOS, H. I 4 . 
laao/uHowN Consd. U.S.A. r. McHao (1867). 3 Ch. Aj>p. 
79, FoUd. Cktpln V. A<iainH<m, Copiii v. .Strachun (1874), 
31 h. T. 212. Apld. Croat WosU^rn (ForoHt of Dt'ait) 
(NilliorIcN Co. r. Trafalgar (;olli<‘ry Co. (1887), 3 T. b. H. 
721. Refd. SU'ariiie Kaarni'u Fabrkik (JojuJa (A>. r. 
Holntjtniaan (1804). 1 7 C. 0. N. S. Mil Pickering r. 
StoplK'UNon (1872), fi. H. M Ku. 322 ; Itv Hannan, Lloyii 
o. Tardy, (1894) 3 Ch. 007 : UuHNian Coinmon'lal 8c, In- 
duHlrial Hank c. cVnnptolr IPKnoompto d(^ MhIIkmiho, 
(1923) 2 K. 0. 030. 

6937. Matter for court.) It is not compclent 
(^> a witneas who is ( alh'd t-o inl.tu'jirc't a fortdgn 
document, U> giv(' cm ojiiniou as to its construction ; 
that is for the ct. Steakine Kaahsicn Kauuu k 
(JoNi)V (!o. r. I lEl,N 3 V.MANN (ISOI), 17 i'. B. N. S. 
50 ; 10 1,. '\\ 872 ; 11 B. ’P. 272 ; 10 ,fur. N. 8. 
SSI ; 111 Ih H. 22. 

6938. Foreign power of attorney To be acted 
upon in England Evidence of expert witnesses.] 
]*ltf., a Brazilian subji'ct, executed in Brazil in 
the BortiigU(‘H(* language a powi'i* of iitt-orucy to 
a broki'i' resident in Bond on t-o buy A:^ sell slian's. 
’Pile bj'ok(‘r ac('oi‘dingly sold ('crtaiu sliarcs of 
pltf, in d('ft. CO. Si tbey wt ro r(‘gist<'rt*d in tlu^ 
namc.s of t lie junx liascrs. IMtf. dainu'd a ri'ct ilica- 
tion of th(‘ rcgist-i'i' on tin* grouml t.hat (he Ha.h^ 
was not auihoris(*d by tin' jiowrr of att-orney. On 
the trial of a preliminary issm^ to detcrmiiM! 
whether the construct i(m of tin' power of att-orruiV 
was to be goverinMl by Brazilian <»r by ihigUsli 
law' : l/vld : the iutvution of pltf. was U» be 
aseertained by evidence of competent translat-ors 
A:- ('xp<'rts, including if in'ee'ssary Brazilian lawytU's 
tV if according to such e\'i(h‘iMa', the inBmtlon 
app<‘ared t-o b(' tliat t he authority sliould be acted 
t>n in England, the e\t-ent of tln^ authorit y, ho far 
as transactions in Kngiaiui w(U'(‘ c(»ncenied, must 
be determiiK'd by English law. Ohatenay r, 
Brazilian Si umarine Tr;i.EORAPii (,-o., [1891 J I 
Q, B. 79 ; 60 B. .B Q. B. 295 ; (t3 B, T. 739 ; Hid* 
nom. itv BUAZTl.tAN SullMAltINE ’Pkueuuaph <Jo,, 
Bth., 39 W. H. 65 ; 7 T. 1.. H. I, C. A. 

AnnMuiion» Reid. VV^jhIxti) (’oimlicH Hy. v. Audersou 

(1892), 8 T. L. U. .'>95 ; lUilll c. Compahla Navlcm 
y Ar.nur, 11920] 2 K. B, 287. Mentd. Wehner i>. I>©ao 
.Steam .Shljipiag Co, (190.7), JO (.'om, Ca>'. 139. 


SEf r. H. PROOF OF JUDICIAL DOCUMENTS. 

Hi;B-SECT. j . - J L JKIMENTS. 

Foreign judgment-8 generally, ncv Conflici’ of 
B vvvs, Vol. Xi., pp. 414 -172, Noh. 1627-1202. 
,SVv*, woic, ICvid(?H(;(! Act, 1851 (e. 99), h. 7. 


FrciieU lu'v in <»» a parlieulur mutter 
liot reiuvurit under Evldcne© Act, n. 38. 

CHHISTIKN r. OKLANSKy ‘BJ99L 
I L. R. 26 CaJe. 931 ; 3 C. \V. N. 61 4 , 

IND, 


PART XI. sEirr. 7 . 

0. foreign statuUA- lu the ab* 


SCUC41 ef ROHif the fjoutrury. It 
will he a.NHMiued that the rulew of e4ui • 
Htructlon In the foreign Ktato urc the 
Rume ax in this provtiio*?. AlKiiHiri' 
C<JPPKR Vmnvs iX). ( 19 o 2 ), 36 N. .S. H, 
383 . -CAN. 

I. — .]—Iu applying the law of 


fi foreign ntato. th« (HiaHtTUctioa whown 
t»y tho (svidenev to be placed upon the 
pro vdtd on of Hn HtatuHrs by tlMj ct«. of 
tliut htato mart lai iriven effcjct to. 
The Interpretation tniiuioi depend on 
the view takon of It by th© ct. here. — 
ALLKN V, riTANI)AKi> TRUS'IIS CO., [ 1919 ) 
a W. W. it. 974. —CAN. 
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Evidence. 


Seel, Proof of jtidicial docuvmxis: Sv^-accts, 1 

(fc2,3 

6089. Must be authenticate!! by seal of coiurt.] — 

The sentence of a foreign Ct. of Admlty. cannot 
he given in evidence except under seal of the ct. — 
Htexnjl V. Brown (1712), 10 Mod. Hep. 108 ; 88 
E. R. 040. 

6940. — — ,]— In an action on a foreign judg- 
ment, it is not HiiOlcient to prove the judge’s hand- 
writing subscribed to it, without proving that the 
seaJ amxed thereto is the seal of the ct. — Henry 
V. Ai>ev (1803), 3 East, 221 ; 102 E. K. 582. 

6941. .]■— (’opy of a sentence of condemna- 
tion not evidence though iianded over by assured 
to underwrit<‘rH. 

This paper is not rendered evidence by being 
handled over in the manner described. ... If you 
would prove the sentence you must produce it 
under the seal of tlie ct. in the usual way (Lord 
Ellenborouoh, C'..1.).™ Elindt V. Atkins (1811), 
3 Camp. 215, N. P. 

6942. Or by signature of judge if court has 

no seal.] In an action on a foreign judgment, the 
judgment produc.ed at tlie trial must be authenti- 
(aited by tlic S(?al of the foreign ct. ; or evidence 
must be given that the ct. luis no seal, <& then the 
judgmoiit may bn established by proving the 
signature of Ukj judge.- -Ai.MiB v. Bunbury (1814). 
1 (Janip. 28, N, P. 

6943. Though seal worn out.] If a colonial 

ct. posHcsH a H(‘al it must be used for the purpose of 
authenticating a judgment of the ct., although it 
is so much worn as no longer to make any im- 
pr(‘SBi()ii.— (Javan v. Htewart (1810), 1 8tark. 
525, N. P. 

AntKttaiiona Keld. Alreton r. Davis (18.s:i), 3 Moo. 8. 


138. Mentd. Douglas v. Forrest (1828), 4 Biug. 886 ; 

Turnbull v. Walker_(1892), 67 L. T. 767 ; Gavin, Gibson 

o. Gibson, [1&13J 3 K. B. 376. 

6944. .] — In all cases of decisions of foi'eign 

cts., an exemplification of the judgment is required, 

although, in some few cases, foreign judgments 
havti been received as evidence of what was 
decided, & held to be conclusive on certain 
points, it was held in Houlditch v. Donegal (1834), 
8 Bli. N. S. 301, that a foreign judgment was 
open to examination ; in point of fact, the 
judgment is no more than prima fade evidence 
of what was decided, & is good until it is impeached 
(Sir Herbert Jenner). — Koster v. Saptb (1838), 
1 Curt. 091 ; 163 E. H. 241. 

6945. Seal impressed to cancel stamp.] — 

Where the pi*oceedings in an Austrian ct. were 
tendered in evidence, it was proved that the ct., 
out of which the proceedings issued, used a seal, 
& the documents tendered had the seal impressed 
upon them for the double purpose of cancelling 
the stamps affixed to the documents & for authenti- 
flcation : — Held : this was sufficient to make them 
admissible in evidence liere. 

Alembic : whore the seal is impressed upon the 
document merely for the purpose of cancelling 
the stamp, such document will not be admissible 
in evidence liere. — L oibl v. Strampfer (1807), 10 
L. T. 720, N. P. 

6946. Examined copy on oath.]— A plea of nul 
tiel record pleaded to an action of debt on an Irish 
judgment recovered, must conclude to the 
country ; for though, since the Union, sucli 
judgment bo a record yet it is only provable by an 
examined copy on oatli, the veracity of which is 
only triable by a jury. - Collins r. Mathew (IjORD) 


PART XI. SECT. 8. SUB-SECT. 1. 

6036 t. Must be aitHtrnliraled by neol 
of rottrl.} — Kvldenco of one ultnet'w 
that ho liMd H 0 c*u the aeal of n (tirelgii 
ct., (Sc believed the bcuI allixcd to tiic 
document pioduoed to bo the Reel of 
the ct., & of nnoUicr MltncHM, that he 
hud been to the ollico of t he forcikrn c^t., 
Xk conuiait'd the Hcui, vvliich wan whovvn 
him by an oltlccr of the ct., with that 
produeod in ovldonce I/eW ; aulb- 
clont primd facie evidence of the 
judgment.-- 11 a u. r. AnMuim (1830), 
b 1). H. 3.~ CAN. 

6639 ii. — ~ — .] — The mere cxciupjlti- 
(uitluu of aforehru JudKmont, if viroperly 
proved to bo under the weal of the 
ct., ia Hufliclont proof. -WAiucNKU r. 
KrN’UHMiLL (1860), 7 U. C. U, 406.-* 
CAN. 

6936 iil. .J dt is Bufllcleut that 

the seal aOlxod to u forcijfu judgment 
1 m the seal used by the forelifn ct., 
t hough It purportK on Its face to be the 
seal of a dlnerent ct. from that in 
which the Judgment was obtained. — 
(jVtt V . Bankacun (1853), 2 All. 611.— 
CAN. 

6936 iv. .] Held: the Judgment 

of the Bupi’cmo IT. of the state of New 
York was properlj^ proved, for the cor- 
tltltiHle showed the person certifying 
to be the dork, & the seal to bo the 
seal of the ot. — HuoHn'T v. Hax'aw 
( 1877). 42 U. O. a. 40,~ CAN. 

6939 V. . 1 -Deft, in ail action on 

a Judgment obtained in Iowa, IJ.S.A,. 
pleaded denying the recovery of the 
Judgment. Upon a motion for Judg- 
ment under con. rule 750, upon the 
pleadings verified by aftidavit, Sc the 
produoilou of an exempUdoation of 
the judgment : — Held: Judiuneut could 
not be ordered on these materials 
under above rule, deft, having put the 
Judgment disUnoUy in ieaue. In pro- 
ceemng under above rule it Is not 
suinolcait to produce a document on 
which pltf. relies, without any proof to 


connect <icft. with It or tt> support its 
gcmiincncHs. - riKNiciiKHV r. Turner 
(1883), 2 O. K. 28 L - CAN. 


ovotfvi. .J ajuaginciiL 

rendered by a ct. of a foreign country, 
duly authenticated in accordance with 


the rcouJrcmcnte of Article 1220 of tlm 
Civil t-ode, makes jirirnd facie ]>ro(>f of 


v.vuMj, luuAi'H jiruna jacie ]>ro(’i or 
the facts therein set forth. Sc i-ho law 
therein applied is the law in force In 
the country in which such Judgment 
was rendered. — B auron v. Davikh 
(1867). Q. J{. « Q. 1). 547.— CAN. 


0939 vii, .] — An oxempliilcation 

of judgment under the seal of the ct.in 
which the Judgment was pronounced 
is equi valent to the original judgment 
exemplliled, & notice under the Evi- 
dence Act of intention to produce It in 
evidence is iiunooosBury.— Boylk e. 
yitrromA Yukon Tradino Co. (1602), 
0 IL C. It. 213. - CAN. 


(5939 viii. whether the 

noUfioatlon published in the Calcutta 
Uaxette of Apr. 8. 1879, signed by 
the then Deputy Coinr. of Gooch 
lichar, & stating the mode in which 
copies of Judicial records of the 
Cts. of Cooch Behar arc cer titled as 
correct conics, which notlflcatlon 
was published after a notliication had 
been published by the Governor- 
General of India In Council under the 
provisions of Civil Procedure Code, 
8. 434, to the efToot that the decrees 
of the Civil Sc Uevenue Ct«. of Cooch 
Behar may he exccnitcd in British 
India, as it they had been made by the 
Cts. of British India, w’as a compllanro 
with the provision of Indian Evidence 
Act, s. 86, at a time when there was a 
representative of the Government of 
India resident in Coooh Behar. The 
notmcHtlou of Apr. 8. 1879, is now of 
no use, as there is no reproeentatlve of 
Hot Majesty or the Govemment of 
India residuig In Cooch Behar, & 
oonsequentiy oortidod copies of judiolal 
reooctls of that State cannot now bo 
received la evidenoe in the Cts. of 


British India under the provisions of 
Evidence Act, h. 8G.- Uanee Ma- 
llOMKI) Bakkar v. Tarint Charan 
LT iuCKKRBATr (1887), 1. L. IL 14 Caic. 
541L— IND. 

0939 ix. .] — Mrs. IL obtained 

decree In Grenada against G. for re- 
covery of certain money. G. retired 
to his estate. In Scotland, & Mrs. K. to 
make the decree effectual instituted 
action against him In the Ct. of Session, 
& she founded upon an exemplification 
which she affirmed to be a true copy 
of the judgment, to be attested as 
such by the proper officer of the foreign 
ct., & to bear the seal of the Chief 
Justice for the time : & she argued 
that, in such circumstances, thlH docu- 
ment was conclusive without further 
proof ; — Held : after taking the opinion 
of English lawyers, a copy of a judg- 
inont by a Ct. in Grenada, attested to 
be a true copy by the oftioer of Ot., & 
bearing what was said to bo the Chief 
Justice’s Beal, la not per ae good 
evidence that such Judgment hod oeen 
pronounced, hut a proof allowed of its 
authenticity. — K obkrtson v. Gokdon 
( 1814), 18 Fac. CoU. 7.— 6COT. 

6939 X. .] — Although the act of 

a ct, ^vlthin tho province of that CJt. 
proves itself, yet the act of a foreign 
Ct. must be proved ; Sc therefore a 
probate of a will was rejected where no 
witness was adduced to prove tho 
correctness of the document, the signa- 
tures & seal. — Fowum v. Paul (1821), 
2 Murr, 431. — SCOT. 

g. Must show service .] — May v. 

IliTCiiTE (1871), 3 R. L. O. S. 440 ; 
16 D. C. J. 81.— CAN. 

h; ISoramined copy — Verified by affi.' 
davU.\ — A Judgment of the Court of 
K. B. in England may be proved in 
this province by an examined copy 
veriffed by an affidavit sworn before 
the Lord Mayor of London, under 
5 Geo. 11, o. 7 ; such affidavit by the 
Aot being tantamotmt to the viva voce 
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(1804), 5 East, 473 ; 2 Smith, K. D. 26 ; 102 E. B. 
1152. 

Annotation: — ^Eald. HarrlB v. Saunders (1825), 4 B. C. 411. 

6947. Certified copies — By clerk of coxirt.] — In 

asaumjmt on two judgments recovered in the 
Supreme CHi. of Jamaica, copies of the judgments 
purjporting to be signed by the clerk o£ the ct., & 
certified by him to bo true copies, accompanied 
by a certificate of a notary public of Ins being clerk 
of that ct. , & by another ceHificatc of the governor, 
under the seal of the island that the person so 
certifying was a notary public were held to be 
inadmissible evidence to pix)\'o the jndgiucnhs, — 
Appi.kton r. Bkaytihook (Lord) (1817), 0 M. A S. 
:M ; 106 K. U. 11.65. 

Annotafion^ : — FoUd. Black v. Braylirook (1817), 6 AI. /t S. 

39. Beld. Mackenzie v. lludhon (1822). 1 iHnv. ^ By. 

K. B. 159 ; Brown r. TUornlou (1837), 0 Ad. 8c El. 185. 

6948. .j — B lack i\ Bkayj»hook 

(Lord) (1817), 0 M. A S. 80 ; 105 K. U. 1157. 
Annotation : — Retd. Brown r. Thornton (1837), (1 Ad. El* 

185. 

6949. .] - An inhabitant of Jersey, en(itlt*(l 

to property wliich had l>een jmid into ct., was 
found, by proceedings taken in Jer.s<*y, of uiLsound 
mind, his brother was appointetl liis t urator, 
who petitioned the ct. to have the dividends paid 
to Jiim for his brother's benefit. VeritU*<l coi>ies 
of the pi'oceedings in Jersey were produced. fi'h(‘ 
order was made . — Rc Ai.ho’h Tuusts (1S02), 7 
L. T. 778 ; 11 W. H. 80. 

6950. .] — An insuranct^ co. was formed in 

Calcutta, &; registered in the Supreme (’t., pur- 
suant to the Act of the Indian J/<^gislatur(,‘, No. 
XLIIl., of 1850. L., resident in the Mauritius, 

was a shareholder in this co., whiclv was liniiU^i 
for live years. Hiat time being about to expire*, 
a new co. was formed to take the biLsiness of tin* 
old CO., in wliicli Ji.'.s name was enUTcd by F., tin* 
co.’s secretary at Calcutta, whom h<? v<*rball\ 
authorised to execut/C the new co-nartiKfi’ship 
deed. The co. having become insolvent, was 
wound up by the Supreme ('t. at (’alcutta, under 
the provisions of the Act, No. XLlIl., of 18.)0. 
L.'s name being tm the list of shareliohlers, (attain 


orders were made by the Supreme Ct., calling upon 
him to pay a contribution to the assets of the co. 
L. i*efu8ed & repudiated his liability on the gi*ound 
that he was not a slmrelu)lder, never liaving given 
authority to F. to execute the deed of partnership. 
Upon an action in the Suprt^me Ct, in the Mauritius, 
by the official assignee of th<^ in-solvent co, against 
L. to recover the amount of contribution or<ler<*d 
by the Supreme Ct. at Calcutta ; //r/d ; the 

ceii/ified 4*opies t)f the onlei's of the Supi*eiuo Ct. at 
Calcutta in the matter were pixipi^rly aihuitUui in 
evidence und<*r Kvideiice Act, 1851 (c. fiU), wit hout 
proof of the olficial si'als or signatun's of that ct. - 
Lkisiiman r. Cochuake (I8fi7{), 1 Moo. F. C. N S. 
;115 ; 0 L. T. 101 ; 12 W. H. 181 ; J5 E. B. 72V, 
i\ C. 


\Sru sEcT. 2. -Otheh JrpiriAi. hneuMENTs. 

NVe, ?fO!V, JCvideiici^ A(’t, 1851 (c. 00), s. 7 ; 
Extraiiition Act, 1870 (c. 52), hs. 10, I I, 15. 

6951. Certified copy Where original retained by 

foreign tribunal,] -In jin action of dc*bi by two 
out. of ihret^ syndics of a l*Yencl) bkpt., upon an 
arbitral senteure A ordinaurt* luljudgiug t imt deft-, 
should pay a .sum of money t/o t he bUjO . ; J/e/d ; 
an exanniUHl copy of the agreement of r(‘fereiu'i‘, 
which was t utereti into in Knuu'c, verified by the 
attesting witru'ss, although the agret'.iucut was 
exprcHSiul to bt) ** f<iit (t\i was gooil 

evidence, as iJio original wa.s tleposib-d with a 
notary, A it was proved b) lx* the u.sage in l<'j'ani‘e, 
t hough then* was no writt en law upon Ma* subje(’t , 
Tu»t to allow t ie* i‘einoval of documents so deposlb'd. 

-Ai.ivox r. Fi'iiNiVAL (bS.'M). 1 (’r. M. A It. 277 ; 
I Tvr. 751 ; .8 L. J. K\. 2-11 : I Ifi E. H. 1081. 
Antutfati<ni3 : Vitid. B. r. Poa«-laH (18-15), 1 (’ar, ^ Kir. 

070. Eefd. Boyl<^ )*. Wlwiaan in Kxrh. 047 ; 

In the OoodH of HoJI (1S.^>K), 1 .S\v. & Tr. l.'UJ. n. ,IIentd. 
c. AuHtrinn Lloyd ’n < 'o. (J85-s), 0 W . B. 0.>9 I Jy’ 

Hr'iiderson, Nouvlon r. Fri'eiiiaa (IM87), 3.''» (9i. X>. 701 ; 

DidiHiu'lin r. Loadoa & Went lalahtcr Marik, |190U| 2 Ch. 1.5. 

6952, .J Where an aeknowledgirn*n( 
of a luarrieil woman uiid<*r B'iues A Hecoverien Act , 


tcstiinonv of the wltaess.’—C’JiAMrio.v 
t*. Long ( 1834 ), N. B. Diff. 332 . - CAN. 

k. . 1 — J udfifiiiciits or decrees 

of foreign Cts. rotiuired i\h auxiliary 
proof omy are properly put In ovidoace 
bv examined copies authcnllcatcd by 
tiio evldenoo of a perwon who conipun^d 
them witli their ori^lnalH.-- Euknkli. r. 
lSTAi’KPOoi4l£: (1829), Mllw. 24 7.-' IR. 

6947 1. Certified copies — Up clerk of 
court. >— The JuUifftneut of a foreign Ckmrt 
is not tfulflcieuUy authentlca-ted by n 
copy oortlhed to Is; correct by the clerk, 
although the clerk ’« algnature A 
authority are vcrilled by a ccrtlfleaw 
annexed thereto under tho hand of 1 ho 
Judge 6c tho neal of the ct . : the C4>py 
of the Judgment Itaelf should he 
authentioiit4!»d under the of the ct, 
— Pool v. Hill (1843), 2 Kerr, 184. 
CAN. 

6947 11. .] To prove a 

judgment of tho euprxune ct. of the 
8tato of New York, beld at Hater- 
towm, in the cty. of Jeffennon, a w>uy 
of the roll waE prtMiuood, oertlnod by 
the cty. dork under the of tho 
cty. : " — Held : Inuulfloient. — Wouu- 
rcff r. Wallinq ( 1854 ), 12 O. C. It. 
601.— CAN. 

6947 ill. *1 — In an action on 

a judgment recovered In the tenth 
judlchM dlKtriot at the state of Oaji* 
lomia. pltf. put in evidence an oxemnli; 
acaUon under a aeal which pppor^ 
bv the linpreaiiiofi to bo that of the 
fourteenth district. A: the oertmesate of 
tho clerk of tho ct. veiifying It waa 
Htatod to be tutder the ikmu of hla 
office, not Uie iieal of the ct, : — Hetd : 


tho proof WiiH insuflkiloiit .Iunkin v. 

Davis (18«3). 22 t), C. H. 389; ujfu. 
U C. P. 408. CAN. 

6949 1. — — .) - In tho oaso of a 

convicUHl fugitive the conviction iiiiiMt 
bo i»ropcrly aul boiilicMUnl lu’coni- 
ing to Knglisu law, 6c it Is «-4scutlal that 
each shwt of the record whould bo 
certified ; ujiJcmm this 1 h d»mo tlio lA. 
iiuH HO evldciic^c of ttio crime having 
boon committed, A ennnot know 
wdicther the c»Hcu<ial condlthm tluit 
tho a<it Tijunt also bo crlndiiul by tho 
law of tblB Colony Ik fiilllllod. AV 
Vk'KNTA «o'rro (1912), 7 Hong Kong 
L. Jt. 139. HONO KONO. 

6949 11. .) — In a multlplcpolnd- 

Ing, brought for dl«tribul.lon of part of 
the docettHod’s oetate, the oxor. w title 
was objoctod to by a competing claim - 
ant, who alleged that he had right to 
the fund in mrdio by an aj^Mlgniition 
inter vivog. From the opinion of 
ICngllsh counsel It appear<;d that an 
ofHciO copy of a jiiagmout was not 
evidence in another ct. 6c in another 
cause than that In wrhlcb It wim pro- 
uounoc.il : -Held : the exor. was en- 
titled to Hnp»»ort It by cvJdcnw that 
it had boon examined with the original 

rocKjrd. 6c was n correct copy. HTtvKs 

V. Mykh (1808), 6 Maeph. (t)t. of Hem.) 
885 ; 40 Be. Jar. 594. -SCOT. 

1. Corti/lctUe from clerk of court,] 
— A fondgu judgment cannot be 
proved by a cerUllcato from the clerk 
of the foreign ct. that judgment has 
been entered for a certain sum In 
favour of pltf . — Hoarron v. Pobt 
(1836), 5 O. 8, 137.— CAN. 


m. Whole proacditniB produced.] 
Tlio whole of the proceedings In a wull 
in a fondgn Court Hhould ho nrodiicod 
to prove the Judgment. "M‘Mn.i.AN c. 
JUnilUhi (18.51), 2 All. ‘242. CAN. 

n. Judfj 0 i‘)f InMtk - /Yoo/ of futtui* 

uritinu d' filatuUurc.] -Debt on a Judg- 
ment icmiftrcd in an inferior ct. In 
IJ.i^.A. n was proved tliat t ho ct. had 
no 6i the Judip^'M hook wu« pro- 

ilmxMl conUlnlng Um Judgment, 6c hin 
handwritiug 6c Hignatui-c pr<»vod : - 
Held: MittVcbuit. Kfjimy v. Kli.io'JT 
(1856), 13 IL C. It. 367. -CAN. 

o. ;UtiA< be HlricUy proved. I — It is 
msxwsary that the hirclgn judgment 
Euod on Hhould bo btrlcMy proved. - 
Dk.nnv V. isavwahd (1895), 4 B. C. K. 
212. - CAN. 

part KI. sect. 8, SUB-8ECT. 2. 

p. Kramirnd copy.] — In an action 
on a ff»rciKU Judgumul reference may 
bo madi^ to the evidence filed of rcoerd 
with the Judgment ot^cordlng to the 
courw) of the foreign ct. on proof by 
examined coplw, to whew the grounds 
of the judgment ; but %vh«re tlie cause 
In the foreign ct. was undefended, 6c 
pltf. admitted a set-off there, deft, 
here Is not bound by such admission.— 
Bkkwstkb V. Thomas (1840), 2 out. 
Dig. 3632.*— CAN. 

g. Veriifkd copy — Under $eal of 
court.) — In an action on a note In- 
dorsed to pltf., ill the Btato of New 
York, by the odiulniirti'atom of tho 
payoe, to prove the adminlsirators’ 
authority, an exempUfiGaUou of letters 
of adinlmstratlon was put iu, granted 




Evidence. 


Scci, J*!UK)j Of judicial docuou'tds: Suh-ticci.2. 

Sads. 9<fc l6.| 

(c. 71), waH taken at Milan, the ot. allowed a 
eertiihrd copy of an Act of the Civil Tribunal of 
that city to bo received & filed in lieu of the 
adldavit verifying the certificate of the comra., 
upon tlie production of an alTidavit from a com- 
))otc‘nt ])arty, nhowing that by the law of that 
country, depoHitionn on oath are always de- 
posited amonj^si the records of tlu) ct. olVice, or 
c(.*rtUled copif‘H only delivcr(*d out the parties. - 
Me Cekkickiti (1855), 15 (J. ih 7(52; 139 K. K. 
(520. 

6953. Authenticated copy under Evidence Act^ 
1851 (c. 99), s. 10— Affidavit before master of Irish 
Chancery Court.] — An allidavit, purpoiiing to he 
sworn before^ a iuaHt-<*r exfiaordinary <>f the Vi. of 
(Jii. in Ireland, is, undfu* above Act, s. 10, admissible 
in (ivid<‘iK(^ in a matter before tins ct., without 
proof of the siKmaturi' or oilidal character of the 
person befoi(i whom it is stated to have bc^en 
sworn.' lie Mahon’s 'runsT (1852), 9 Hare, 159 ; 
22 b. .1. VU. ir> ; (58 K. R. 590. 

6964. Authenticated copy under Evidence Act, 
1861 (c. 99), s. 7 Belgian patent.] — Where a 
docujnent juirpoited to he an oflicial coj)y of a 
IlelKian patent scaled with the Belgian seal, it 
was a<liniit(‘d without proof of its being an 
examined copy or ])roof of tii(^ seal, inasmueli 
as it came within the words “ or other net of 
state” in a}»oA^e lie Rkh’s Patent (1802), 

I Moo, V. V. V. N. S. 19: 9 ,Jur. N. H. 137; 

II W. R. 221 ; 15 K. R. (521 ; vovi. Ex p. 
Bjirrs, 7L. T. 577, R. (t 

Annoiatiovs Mentd. IE PooIo’b Putriit (18(57), L. 11. 1 V. (\ 
AH : IE Saxl»\ 'w Patent (1870), 7 Moo. P. C’. C. N. 8. 82 ; 
ife .loliiiwon’H Patent (VVllleox r. (Ubbs) (1871), L. It. 4 
1*. C. 7.0 : J(f VVlnan’H Patrnt (1872), L. If. 4 1*. C. IKt ; 
JE‘ lilake’H Patent (187:i), L. li. 4 P. V. .'>3,') ; IE Aclnlr's 
Patent (1881), 0 App. ('as. 170: Lake’s i’eteiU, (181)1) 
A. ('. 240 ; JE Seinol Solvay’n Patent, (180.'>| A. (). 78 ; 
JE llnk'hew’ Patent (1808). l.'i It. P. V. .*170 ; 7tV Wnterieb’s 
Patent, (10031 A. (’. 200 ; JE Lawrence & Kennedy’s 
Patent (1010), 27 U. P. C. 2.V2. 

6955. Authenticated copies under Extradition 
Act, 1870 (c. 52), ss. 10, 14, 15 Depositions not 


taken in presence of accused.]— In tiie schedule; 
to above Act, extradition crimes art; enumerated, 
accessories being nowhere mentioned. Amongst 
others are ” crimes bkpts. against bkpey. law ” ; 
— HfAd : (1 ) this could not be extended to com- 
plicity, by a i)erson not himself a bkpt., in a 
fraudulent bkpey. Sernble: (2) under sect. 14, 
depositions, duly authenticated, are admissible 
in proceedings under the Act, though not taken in 
the presence of the accused, nor on the particular 
chai-gc. -/te (louNiiAYK (1873), L. R. 8 Q. B. 410 ; 
28 L. T. 701 ; 21 W. R. 883 ; sub nmn. E.c p. 
OoUNJiAYK, 42 L. J. q. B. 217 ; 38 .1. R. 39. 
Aniwtations : — As to (2) Re!d. Tl. v. Prixton ITIhou. 111)11] 

2 K. B. 82. Gmerallu, Mentd. U. r. OaiiJS (1882). 9 

Q. B. I). 93; Re Rastlonl, [1891] 1 Q. B. 149; It. r. 

Brlxloii PriHoii, JiJx p. Scrvlui, [19111 1 K. B. 77. 

6956. Foreign warrant of arrest.J — A 

document produced before a magistrate as tin; 
” foreign warrant ” of arrest under sect. 10 of 
above Act was sealed witli tip; seal of the depart- 
ment of justice at the Hague, A purport^^.d to be a 
copy of i he ret:ord or minutes of a certain order 
(U* dec'ree of the criminal ct. of justice (/hero, setting 
forth Hh; charges against (ho criminal whose 
extradition was sought, A authorising proceedings 
against him A his arrest : Held : the production 
of such a document before tht; magistrate was a 
sullicient couipliarp*e with the provisions of above 
sect., which provides that the magistrat/C may 
commit the criminal to prison if {inter alia) the 
foreign warrant authorising his arrest is duly 
authenticated. Scmble : such document must be 
regarded as in the nature of an original for this 
purpose. -R. v. Ganz (1882), 9 Q. B. I). 93 ; 51 
L. .1. Q. B. 419 ; 1(5 L. T. 592, 1). 0. 

Annotatum.H Refd. Kjt p. I^iot (1883), 48 L. T. 120. Mentd. 

K. r. Brixtoii Prison, J'.'.r p. Savarkar, [1910] 2 K. B. 

10r»(5 ; H. r. Brixt-on Prison, 11. v. Holloway Prison, 

[1912J 2 K. B. 578. 

aVcc, (jeneraUy, Extradition. 

6957. Document under seal of court- Drawn 
up by notary.] — A document under the .seal of the 
(Jt. of Holy Olticc or Inquisition (d Rome, but 
apparently drawn up by the notary wliose name 


liy the siiTTORato cl. of i\u' cty. of 
.,0, in New York, where' Die payee' 
bad lUed, purport. (nj; to be siKued 
I y the muKiifate, who eertibe<l it to Ix' 
a <’opy of the original rt?eord of tin' 
Jotteis, A: a mchI was albxi'd described 
OH his Hcal of on\« e. Altadied t(» thin 
w<iH a eertllleaU' under the Rieut Heal 
of (he Stale t>f New York, purporting 
to be Klwiied by tlu' Koveruor, veiifyinH: 
the signature it (dllee of the Hurrogalo 
Judge, it the seal of Ivis et. Held : 
HUftteient.- llAitn r. Pai.mku (ISOl), 
21 U. (). K. 49. - CAN, 

r, J — . ((^ is sought to 

put. in ('vidiuiee copies of the pioei'ed- 
IngH of a foreimi Ct. under 19 Viet, 
V. 41, H. 5 (Consol. Stat. o. 4(5, s. 12), one 
<*ertitte.ate is HUltieient, it each docu- 
ment need md la; separately eertilted, 
'I’be statement In the cortlltcuto that 
theie i\n' no other papers on llle 
in the cuuso will not invalidate the 
eertltli'Hte, If good in other ri'spccts.— 
R. r. WuiGllT (1877), 1 P. & B. 3C3.— 
CAN. 

■. .) — Copies of the depositions 

of witnesses taken liy means of 
Ktenogranhy In the Courts i»( New 
York iluly t'ertldod it uiit hentleuted by 
the eonijM'tent tdbeera of such ets.. 
Ihougti net ivad over to, nor signed liy 
the witnesses, const Unto legal evideufH' 
of the facts thertdn. UUKKNK i'. 
VAU.fcK (1905), g. H. 11 K. B. 2<il. 
CAN. 

t, 1 — Deft., K, 1.),, objeoU'd 

to tlie auuilssion in <wldonce of an 
otxler of adiudteatlou R on order of 
icfercuee made in bkpey. pi'oceedlugs 


in a foivign ct. against the (lefts. W. D. 
!t F. A. N.. on the ground that tht' 
eertilted copies of these outers produced 
weiv not under the seal of the ftuoigu 
Ct., but under tlu' hond of the reb'ree 
in bkpey. only: — Jit Id : upon the 
faids proved by an exjx'rt. witness at 
tlu' tnal, the ix'feitH^’s certillcutt' was 
sutttcient.— M inot (Jrockkv Co. r. 
Du HICK (1913), 23 W. L. B. 270 : 3 
W. W. 11. 901 ; 10 1). L. li. ! 20.— CAN. 

a. .1 — The i-ecord of proceed - 

IngH in a Ct. of Justice is picsuiued 
to lu; gouuinc iii accurate, if It is cortitted 
as diiected by Evidence Act, s. 80. 
But tlu' prot'c«'dingM may be proved by 
an ottlcial of the ct. K|)eaking to what 
takes plact' in his pivscnce &, also to 
an uneertitled record thc'it'of. The 
latter thoiohy becomes secondary 
evldenw under sects. 05 & 06 of the 
certified ivcord (lH‘ing a publlo docu- 
lucnl. under sect. 7 4 ) adinlBsible without 
notlw to th(' adveitio party when the 
IHUiion in possession thereof is out of 
the jurisdiction. — H aranund Chkt- 

LANUIA V. llAM GOPAL CHETLANOI 

), 1. L. H. 27 Calc. 039 ; L. B. 27 

Ind. App. 1 ; 4 C. W. N. 429.- IND. 

b. ~ .1 — Copies (»f fondgu 
notarial acta ant lomt icated by the 
atU'st.utien of tlw' notary aiv udtnlssible 
in cvldemM.' ; (he uttt'slution of the 
notary proves the et»pies, his seal 
need not l>e proved. 

_ ftuit of the person 

attesting being a notary may be proved 
by the contents of the documents. — 
Furnki.!. c. Stacki'oolk (1829), Milw. 
247.--m. 


c. — .] - ' ScuibE : the certitied 

copy of proceedings in bkpey. in a 
b^cottish court, must b(' ttuthentieated 
ns such by some authentic notarial 
cei liticutc. The Simon Glover (1848), 

Ir. Jur. 284.~-IR. 

d. .] — Re HUAiriilUiVS (1839), 

2 Swin. 356. — SCOT. 

J _ ^ certifteale of pro- 
bate, signed by the judge of tlic l*io- 
bate Court of Monroe, IJnited States, 
was produced. The ct. held there was 
no evidence that the signature was 
that of the judge. Tlie evidence of the 
mayor of a town or of a notary public, 
who, in virtue of his office had a sort 
of world-wide character, was often 
made use of in such cases. — Disbrovv 
V. McIntosh (1852), 1 W. It. 134.— 
SCOT. 

f. Document vndcr seal of court. \ 
— Documents authenticated by the seal 
of the Grand Duool Sup^'Hor Ct. of 
Baden, & also liy the slgnatuie of the 
ndge of instruction of such Ct., are 
ogal evidence . — Ex p. SKriTt (1899), 
Q. It. 8 y. B. 392.— CAN. 

g. Oriffinal proccedirigs.] - It is not 
<'t)mpetent (♦) prove on the cross-ex- 
amination of u witness that ho has 
made a differtmt staU'Uieiit rebitive to 
the subject matter of the suit in his 
cxaiuiimtiun in bankruptcy in England, 
without producing the original pn»- 
♦'eedlugs in bankruptcy. A certlflod 
c-opy of the pro<?etedings is not Hufheient . 

V. Gilbert (1862), 5 All. 

420.— CAN. 

h. Report of ('ttm — Verified bu ajfi- 
davit. t~At\w Judgiuout at the trial 
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Part XI. — Colonial and Foreign Law. 


is attached to it> from a record in that ct., but 
wiuch was not set forth in the document, is not 
evidence to prove the grounds of a judgment 
pronounced by that ct., the ratio decidendi not 
being stated, altliough it is adiuissihh" in support 
of an allegation in a plea of justiQeatinn that such 
a judgment has been pronounced. --U. r. Nknvman 
(1853), as re^rtod in Deal's. O. C. 85. 

AniY^ations : — jfentd. R. r. Labouchere (1880), 14 (.'ox, i\ C. 
419; R. V. Labouchere, Vallombrosa’s Case (1884), 50 
L. T. 177 ; Plemlnff t>. Dollar (1889), 2.8 g. B. D. 388. 

Grants of probate & letters of administration.) — 

See CONFI.ICT OP l.AWS, Vol. XI., pp. 377-381, Nos. 
502-595. 


Sect. 9. -PROOF OF COLONIAL STATUTES, 

See, 7ioi4\ Colonial Laws Validity Act, 1805 
(c. 03), 8 . 0 ; Kvidence {(-olonial Stat utes) Act, 
1907 (c. 10), 8. 1 (1). 

8958, Production from Colonial Office Of certi- 
fied copy,]~-ie<? (1818), 111 .. T. O. S. 109. 

0959 , Qf printed copy.] — In support of a 

plea of discharge by a .lanmica ct. of insolvency, a 
printed copy of the Colonial Act from the Colonial 
Office was received, witli evidence that there wa.s 
an insolvent debtoi's’ ct. in Jainai(La, <!c production 
of the schedule Ac order for di.se barge purporting 
to have the seal of the ct. : — Qu. : w)i(*,th(*r this 
would be sufficient evidence to sustain the ph'a. - 
Ci.ARKE V. Kmeuy (1859), 1 F. Ac F. 415, N. W 

6960. Production from India Office -Of book 
containing Acts of Legislative Council of India.] 

book containing the Avis of tlie J^egislative 
(hiumril ()f India Wius produced by a e.h'i k from the 
India OHiee : — //c/d ,* .sufficient evidence of the 
Acts therein eoiitained. (iAUDNKU v. Wrkjht 
(1808), 15 L. T. 325, N. F. 

6961. Necessity for proof by evidence.] Aiipet. 
was arr(^stc*.d in Kngland as a fugitive cdlender 
from the Ilritish colony (»f V3r*(-oria on a warrant 
charging him with larceny in that Stat-<‘. Tliree 
warrants for larceny had been previously i.ssued 
against him in N'ictoria, A: were put in <*vidence 
bt-fore tlie inagistralv, t/ogether witli th<* dejiositions 
taken there, whieli inclu<l<*d eviih'nee by a senior 
constable of i>olice that by tlui ('rinn's Art. 1890. 
an Act tluai in force in the colony of \'iel-oria, Iho 
crime of larceny was jmni.sbable by iin{>nKoiiineiif 
with bard labour f(»r any term not excei'dirig five 
year-s, but no furtlier evidence of tin* law of 
Vict'Cjria was given. Tlie magistrate ('omrnithal 
the applicaiit for return Li tlie eoI<»n> , A on the 
argument «>f a rule nisi for a writ of hahran corjms, 
it wjus admithMl tliat tfu* facts did not amount to 
an offence within tin* (’limes Act, 1890, a N'icUjrian 
statute*, hut it was contended tfiat they were made 
an offenei' by (’rim«*.s Aii, 1890, Am<‘ndment Act, 
1890, a Mchirian statute, Ac that evidence of 
the principal Act having Ix'en given, the et. was 


bound to take judicial notice of the amending Act : 
— Held : colonial law, like foreign law, must be 
pi'ovcd by evidence, - R. r. Brixton Prisox 
(Governor), PERcnvAi., [1907] I K. B. 090 ; 
70 f.. .1. K. B. 019 ; 90 1.. T. 545 ; 71 J. F. M8 ; 
23 T. L. K. 238 ; 21 Oox, 0. (?. 387, 1). O. 

6962. Adoption of Imperial Act by colony.] — In 
ciisos under Matrimonial 0au.scs (Dominion Troops) 
Act, 1919 (c. 28), Evidence (Colonial Statutes) 
Act, 1907 (c. 10), s. 1 (1), make.s it unnecessary, in 
order to prove that the x\ct has been adopted by 
a s(*lf -governing Dominion, to lUo an affidavit by 
an (‘Xpert verifying tlie Govi*. printer's copy of th(‘ 
Act of the Dominion lAirliament. — Gibson v. 
Gibson (1920), 37 T. L. H. 121 ; 05 Sol. Jo. 175. 

6963. Copy without government prlnter*s Im- 
print —Proof that copy omciaUy sent to Bar 
Library.] — Omission of the imprint of the govt.. 
l>rint(‘r from copi(»s of (Colonial statuULs supple- 
mented by evidenei' that the copiers in (|uesUon 
had been sent to the Jlar library in accordaiux^ 
with official regulations. TAYLOft v. 'Paylor Ac. 
Hooper (1923), 129 L. T. 30 ; 39 T. L. It. 225, 


Sei't. 10. -BRITISH LAW ASCERTAINMENT ACT. 
1859. 

See Brit isli Law Ascertainrnimt Aid , 1859 (c. 03), 

M.S. l-l. 

6964. Discretion of court to refer.] ~lu a vixho 
of contlii’t of opinions on a t(u<*stion of purt* Ar 
difficult vSeot tish law, t lu' < (.. will not decide on th<‘ 
usual (‘viiieiice, tbi' opinions of ad vociiL'S, but will 
s«‘nd a (‘asi^ L) the Scot t isb cl . Rut. it is a matt.(*r 
of discretion in tlii' et.. liOiiij r. ()oi,viN (ISOO), I 
Drew. A Sm. 21 ; 29 L. .1. Fli. 297 ; 1 lu T. 427 ; 
0 .fur. N. S. 189 ; 8 W. It. 201 ; 02 E. It. 287 ; 
Mnhfteqnrnt proceed in^jM, 3 I>. 'P. 228 ; 8 VV. It. 251, 
Jnnot^ion : -FoUA, Egllutoii r. Lamb (1S(17), 15 L. T. 657. 

6965. Case sent to Scottish court.] U>ri> v. 
(kuAi.v, No. 0901, ante, 

6966. .] Where a 7>ower of /(.ppoititmi'ut 

was creaU'd by a Seottisb di'ed over a sum of 
moni'y cbarg»*d on est-ah's in Meotland, t/be Ot. of 
Oh. in England diadineti U* decide the validity of 
appoint ments made under it witlumt. first aaetu'- 
taining the law of Scotland on the suhjciet ; At for 
that purposi! diiMad-ial a ease to he staLal for the 
opinion of t he (’i, of Si'SHion, ))iirsuant to tlie 7)ro' 
visions of British ]>aw AsecHainment Aet, 1859 
(c. (13). J’oi'HAM r. Forti.vni) (Dukk) (1803), J 
De (i. .1 . At Sin. .51 7 ; I New It<u*. 190 ; 32 1^. J, Oh. 
2.57 ; 8 J,. T. 180 ; II W. H. o07 ; 40 E. R. 20.5, 
L. .1.1. ; an appeal, nidt noni, l*(/B'rLANi> c. 3\)PJIam 
( 1801), 11 IL E. Oas. 32. 11. L. 

.'Iinuttdlunun : -FoUd. Kp:!int«m r. Laa»h (1867), 15 L, T. 

657. Henid. RunkliiK c. Baracf^ (1H61), 3 Ninv Hep. 

660 ; Oioper r. Cooper (IM60), 5 (4i. App. 203 ; I'roMhia 

r. I’reHton (IH(JO), 21 fi. T. 316; Tluw^kcr v. Key (1H60), 

L. H. S Kq. 40S ; lU HuIhL’n Charity (1870), Ja H. 10 Eo. 

.5; I'aliner r. Locke ( 18 H 0 ), 15 Ch, 1). 204; Whelan t>. 


hut before (he atiftmient in banc. dr fiK. 
put in the report of a eoHit l>earniK upon i 
the au<».*4tion, d^Hilded la the Suieeme | 
Ct. of tho Unitod .State«, verife d hy i 
aftidttvit : — Held: admltiHlhUj.— ~Ha k i 
r. CUNN (1884). 4 O, H. .570. -CAN. ‘ 

k. Copy of indictment true hiU.y - 
Copies ot the Indietnicnt 8c of trne 
hiiw found Jjy tlM( grand jury of liio 
State of New York cannot be odinitUMl 
in Canada as primA f curie, proof of tho 
offence on a demand for extrodlUon, — 
Ex p. Kno (lHrt4), 10 g. L. K. 1U4.-- 
CAN. 

L JJfposiiion .} — Ex p. Hokk (1886), 

14 H. L. O. 8. 705, -CAN. 

m. Eureiffn warrant, i — Ue Bovoahd 


(I loan. 5 Terr. L. It. 10 ; 6 Can. (Jrlio. 

Cio.. 7 4, -CAN. 

11 . of primpn reg inter ».] — 

Qu. : whether oopic« duly autlientl- 
eat4'd of tho primni of Now 

(5dedonia are ttUfHeleiit evidonoo of tho 
fa('t« Klaled thondn. — CAHCAiiiNrH 
Ca.si; (18HH), 6 N. Z. L. It. C04. -N.Z. 


PART XI. SECT, ». 

o. Printed cc*pv-} “ Fow'ljm vlatuhs 
law may 1x5 proved in th«» ct«. of Now 
South Wales by puitlmjr In evkhmeo a 
printed copy of Umj foreign BtatiiU*, aa 

g rovided for by 55 Vlct. No. G, a. 11, 
ut tho cofudruclloti of a atatute aci 
i put ill evidenoe U for the ct. to decide ; 


that nef!t. ihHM not aiiLhorif»o tho 
putUag In (wid(?ne4) of hooka of re- 
jjorted decixioiwi of the fottdgn country 
to Hhow what InUjrpretatloiiH Indgea la 
tiiat country have pat upon lludr own 
HUlllte.-' JJOMKWAKI) BoUNP (} 0L1> 
Mi.vt.va (Vi. (No Li.iKfury) e. McIMikh* 
HON (1HU6), 17 N. S. W5 Eo. 231. - 


... . ... III 

Maiue In a fortdgn state, & uu Ai t of 
tho Legislature of that HlaU* nmy, under 
the CoiiMoi. Htat. can. 16, h. 12, Imi 
proved In UiiH provijuxj by a copy 
tlHjreof, oertitted by the Hecivitary of 
the 8tat<A. 8c nndor the »oal tliereof, 

PALMKK V. OOKAN MAHtNIS iKHURANl'k 

Co. (IHiJO), 29 N. a. H. 501. -OAR. 
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Evidence, 


Law Ascertainment Act, 1850.] 

Palmer ( 1888 ), 39 Ch. D. 648 ; Re SomerH, Cocke v. Somer- 
set (1896), 3» Sol. Jo. 706 : Vlant v. Cooper ( 1897 ), 76 
L. T. 768 ; Molvnoux v. Snetoher, [ 1898 ] 1 Q. B. 648 ; 
Saunders v, Sliafto (1904), 01 ti. T. 282 ; A.-Q. v. Ttich- 
moml (No. 1). [ 1908 ] 2 K. B. 729 ; Clmitte v. Storey, 
noil] I Ch. i8 ; Me Holland, Holland v. Clapton, [1914] 
2 Ch. 505. 

6967, .] — I n a suit instituted in tiiis country, 

where a question of Scottish law ai’ises, the ct. 
has power under British Law Aacortainment Act, 
1850 (c. 63), to order a case to be settled for the 
opinion of the Scottisli ct., on a return of the 
judpjment of such ct., to apply the facts to such 
decision, Si make an order accordingly. — Wilson 
Moohk (1861), 11 L. T. 102 ; 12 W. H. 1137. 

6068. .] — Where, previously to the marriage 

of a domi(;iled Englishman to a domiciled Scots- 
woman in Scotland, a s(^ttlement was executed in 


Scottish form, the ct. declined to decide questions 
arising out of the terms of the settlement & affect- 
ing the husband’s property in England, without 
being informed as to the construction which would 
be put upon the instrument by a Scottish ct. ; & 
it therefore directed a case to be sent to the Ot. 
of Session, under British Law Ascertainment Act, 
1859 (c. 63), to ascertain the law of Scotland 
applicable to the settlement. — Eglinton (Earl) 
V. Lamb (1867), 16 L. T. 657. 

6969. Case sent to S^reme Court of Calcutta — 
Form of reference,] — Form of reference to the 
Supreme Ot. of Calcutta of questions of Hindu 
Law under British Law Ascertainment Act, 1850 
(c. 63). — Login p. Coorg (Princess) (1862), 30 
Beav. 032 ; 54 E. R. 1035. 

Compare Foreign Law Ascertainment Act, 1861 
(c. 11). 


EXAMINERS. 

See ('odRTs ; Evidence : Practice anti Procedure. 


EXCHANGE. 

See CoMFULsoKY Purchase of Land and Compensation ; Real Property and Chattels 

Real ; Stoc^k Exchange. 


EXCHEQUER. 

See C’ONSTITUTIONAL liAW ; Kkveni^e. 


EXCHEQUER BILLS. 

See Bills of Exchange, Promissory Notes, and Negotiable Instruments 


EXCISE. 

See Intoxicating Liquors; Revenue, 


EXCOMMUNICATION. 


See Ecci-esiastioal Law. 



( 635 ) 


EXECUTION, 

See \'()LiTMK XXT. 



( 03 « ) 


EXECUTION CREDITOR. 

Str IV\NK KTJKif’V AND jNSOr.VKNDY ; ]'T\ ECT^TION . 


EXECUTION OF DOCUMENTS. 

AVr Deeds and Other Instruments ; Evidence ; Wires. 


EXECUTION OF POWER. 

Src Powers. 


EXECUTIVE. 

>Srf' ( V)NSTITUTIONAL Law. 


END OK VOX.. XXII. 
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